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1 WHEELER J:  I have had the advantage of reading in draft the reasons for decision of Le Miere J.  I agree with those reasons 
and have nothing to add. 

2 PULLIN J:  I have read the draft reasons prepared by Le Miere J.  I agree with those reasons and have nothing to add. 
3 LE MIERE J:  The appellants appeal from the decision of the Full Bench of the Western Australian Industrial Relations 

Commission ("WAIRC") dismissing an appeal by the appellants from a decision of an Industrial Magistrate to enforce an order 
of the WAIRC. 
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Introduction 
4 The respondent worked for the appellants as a painter until July 2003 when the appellants terminated his engagement.  The 

respondent applied to the WAIRC for an order pursuant to s 23A of the Industrial Relations Act 1979 (WA) ("the IR Act") on 
the grounds he had been unfairly dismissed from employment with the respondents in a harsh, oppressive and unfair manner.  
The respondent claimed that at all times he was employed under a contract of service as a painter on various jobs run by the 
appellants.  The appellants maintained that the respondent contracted to them under a contract for services and was an 
independent contractor. 

5 The WAIRC found that the respondent was an employee and that he was unfairly dismissed by the appellants.  The WAIRC 
ordered the appellants to pay the respondent compensation of two weeks pay at 38 hours per week at the rate of $26.40 per 
hour making a total of $2,006.40. 

6 On 21 March 2004 the appellant's agent wrote to the respondent's solicitors stating amongst other things: 
"The finding that your client was an employee at the material time has tax implications for our client. 
In addition to the obligation to deduct as an eligible termination payment 47.5 percent of the compensation 
ordered, a total of $950.00, our client is also obliged to deduct the PAYG instalments due in respect of your 
client's earnings of $2,588.80 in July 2003.  That tax liability amounts to $1,229.68. 
Those deductions leave nothing to pay to your client." 

7 On 24 March 2004 the respondent's solicitors responded to the appellant's agent stating that the respondent did not authorise 
the appellants to make any deduction from the amount they had been ordered to pay. 

8 On 28 March 2004 the appellant's agent replied stating, amongst other things: 
"[The respondent] is not in a position to authorise or not authorise the deduction of monies from the compensation 
ordered by the Commission to be paid to him.  [The appellants are] obliged by Australian taxation legislation to 
deduct tax from this sum and remit it to the ATO and is exposed to a penalty if this is not done." 

9 The respondent's solicitor responded by letter dated 1 April 2004 in which they again demanded payment and suggested that 
the appellant's were wrong in their view of the law.  On 19 April 2004 the appellants wrote directly to the respondent repeating 
the substance of their letter of 21 March 2004 to the respondent's solicitors.  The respondent's solicitors replied by letter of 
24 May 2004 demanding payment of $2,006.40 as ordered by the WAIRC within seven days failing which enforcement 
proceedings would be commenced. 

10 The appellants did not pay to the respondent the amount they were ordered to pay by the WAIRC or any amount.  Instead the 
appellants remitted the sum of $2,006.40 to the Australian Taxation Office in purported compliance with their obligations 
under Commonwealth taxation legislation. 

Proceedings in the Industrial Magistrates Court 
11 The respondent applied to the Industrial Magistrates Court pursuant to s 83B of the IR Act for the enforcement of the order of 

the WAIRC.  The respondent sought an order that the appellants pay the sum of $2,006.40, costs and a penalty to be imposed 
by the Court.  The claim was prepared and filed by Ms Scoble in her capacity as industrial officer for the Construction, 
Forestry, Mining and Energy Union of Workers. 

12 The appellants opposed the respondent's claim on the ground that the monies that the WAIRC had ordered the appellants to 
pay to the respondent had been paid to the Australian Taxation Office in accordance with the provisions of the Commonwealth 
legislation.  The appellants contended that their tax obligations were such that they were required to deduct the tax that they 
did and remit it to the Australian Taxation Office.  The appellants submitted that the requirement to comply with 
Commonwealth taxation laws is paramount and takes precedence over any requirement to pay the respondent. 

13 The Industrial Magistrate rejected the appellant's contentions for the following reasons.  The contentions of the appellants 
would render the order of the WAIRC nugatory.  The WAIRC's order was a judicial pronouncement that cannot be overridden 
or rendered nugatory.  The order of the WAIRC made no reference to any amount being deducted from the sum of $2,006.40 
by reason of tax or for any other reason.  The Court was required to enforce that order and could not go behind it.  If the 
appellants had an issue concerning the WAIRC's ability to make the order that it did then they could have appealed the 
decision but they had not done so. 

14 The Industrial Magistrate made the following findings.  The appellants had failed to comply with the order of the WAIRC.  A 
review of the correspondence passing between the parties and their representatives established that the appellants were 
extremely unhappy with the finding that the respondent was at the material times an employee and the initial unhappiness had 
developed into a high degree of bitterness.  The appellants had embarked on a course of action, which had had the effect of 
circumventing the decision of the WAIRC that the respondent be paid compensation.  The appellant's failure to comply with 
the WAIRC order was wilful and aimed at rendering the order nugatory so as to deny the respondent the fruits of his judgment. 

15 The Industrial Magistrate made the following observations and findings in relation to penalty.  The appellants had wilfully 
breached the WAIRC order and it was appropriate to impose a penalty.  The sole mitigatory factor was that there was nothing 
before the Court to indicate that the appellants had committed any prior act of that type.  Although the appellants had wilfully 
breached the order the penalty should not be disproportionate with the amount in question, that is the amount of $2,006.40.  
The Industrial Magistrate ordered the appellants to pay a penalty of $750.00 payable to the respondent. 

16 The Industrial Magistrate found that the appellants frivolously and vexatiously defended the proceedings and that costs should 
be awarded in favour of the respondent.  The Industrial Magistrate ordered the appellants to pay the respondent $2,006.40 and 
to pay the respondent a penalty of $750.00 and to pay to the respondent costs fixed at $1,400.00 

Appeal to the Full Bench 
17 The appellants appealed to the Full Bench of the WAIRC from the decision of the Industrial Magistrate.  The appeal grounds 

contained a number of complaints.  The appellant's principal argument was that the Industrial Magistrate erred in law in failing 
to find that the appellants were obliged to deduct PAYG tax from the compensation ordered to be paid to the respondent and in 
finding that the appellants had failed to comply with the WAIRC order.  The grounds of appeal asserted that the Industrial 
Magistrate erred in law in finding that the appellants had wilfully failed to comply with the WAIRC order and that they had 
done so with the aim of rendering the order nugatory so as to deny the respondent the fruits of his judgment.  The grounds of 
appeal further asserted that the Industrial Magistrate erred in law in imposing a penalty on the appellants for breach of the 
WAIRC order, in ordering the appellants to pay to the respondents the amount already paid to the respondent's credit with the 
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Commissioner of Taxation and in finding that the appellants frivolously and vexatiously defended the proceedings and 
ordering the appellants to pay the respondent's costs of the proceedings. 

18 The Full Bench determined the appeal by reference to s 34(4) of the IR Act which provides: 
"Except as provided by this Act, no award, order, declaration, finding, or proceeding of the President, the Full 
Bench, or the Commission shall be liable to be challenged, appealed against, reviewed, quashed, or called in 
question by any court –  
(a) on any ground relating to jurisdiction; or 
(b) on any other ground." 

19 The Full Bench made the following findings.  By opposing the respondent's application to the Industrial Magistrate on the 
grounds on which they did so the appellants challenged, appealed against, reviewed, quashed and called in to question the 
order of the WAIRC.  The Industrial Magistrates Court had no jurisdiction or power to dismiss the application to enforce the 
order or to otherwise deal with the application on the grounds proposed.  The amount paid by the appellants to the Australian 
Taxation Office was not paid in compliance with, or satisfaction of, the WAIRC order.  The moneys were paid over the 
respondent's objection and in defiance of their solicitor's request that the moneys be paid to him.  The payment of moneys to 
the Commissioner of Taxation by the appellants was in direct breach of the words of the order of the WAIRC.  The order was 
not complied with and a breach of it was committed.  It followed that the order made by the Industrial Magistrate was entirely 
correct and the appeal was dismissed. 

20 The Full Bench went on to find that the Industrial Magistrate was entirely correct in the orders made for costs and penalty.  
The appellant's defence before the Industrial Magistrate was entirely without merit and could never have succeeded.  It was 
frivolous and vexatious. 

21 After hearing further argument in relation to costs the Full Bench found that the appellant's argument based on s 109 of the 
Constitution before the Industrial Magistrate was an argument which was misconceived, without merit and untenable because 
it could not be raised before the Industrial Magistrate.  The Full Bench ordered the appellants to pay to the respondent the 
respondent's costs of the appeal quantified at $3,244.50. 

Appeal to this Court 
22 The appellants appeal against the whole of the decision of the Full Bench.  There are six grounds of appeal.  Ground 1 is that 

the Full Bench erred in law in the construction or interpretation of the IR Act, the Income Tax Assessment Act 1936 (Cth) ("the 
ITA Act") and Sch 1 of the Taxation Administration Act 1953 (Cth) ("the TA Act") in that it failed to make any findings in 
respect of the principal ground of appeal to the Full Bench.  Ground 2 is that the Full Bench erred in law in the construction or 
interpretation of the IR Act, the ITA Act and Sch 1 of the TA Act in that the Full Bench failed to consider, fully or at all, the 
provisions of Sch 1 and its interaction with the IR Act.  Ground 3 is that the Full Bench erred in law in the construction of the 
IR Act, in that the Full Bench wrongly considered s 34 of the IR Act as relevant to the issues to be determined.  Ground 4 is 
that the Full Bench erred in law in the construction of s 109 of the Constitution in that the Full Bench found that it was 
unnecessary to make any finding as to the merit of the constitutional arguments of the appellants.  Ground 5 is that the Full 
Bench erred in law in construing s 83C of the IR Act by finding that the appellants' defence in the Industrial Magistrates Court 
was frivolous and vexatious.  Ground 6 is that the Full Bench erred in law in ordering the appellants to pay the respondent's 
costs of the appeal in that the Full Bench failed to properly construe s 84 of the IR Act. 

23 The principal issues before the Court are whether the appellants were obliged to withhold the $2,006.40 it had been ordered to 
pay to the respondent, or some part of it, and remit that amount to the Commissioner of Taxation and whether by doing so the 
appellants discharged their obligation to pay that amount to the respondent under the WAIRC order.  Those issues are raised 
by grounds 1 and 2 of the appeal. 

Intervention by the Commonwealth 
24 The Attorney-General of the Commonwealth of Australia intervened in these proceedings under s 78A of the Judiciary Act 

1903 (Cth).  The Commonwealth appeared by the Solicitor-General.  The submission of the Commonwealth focused on what I 
have described as the principal issues.  I now turn to consider those issues. 

The Employee and Employer Relationship 
25 An obligation on the appellants to withhold and remit to the Commissioner of Taxation any part of the compensation ordered 

by the WAIRC to be paid by the appellants to the respondent only arises if the appellants and the respondent were in an 
employer and employee relationship for the purposes of the Commonwealth taxation law and the PAYG system.  There are no 
statutory definitions governing the employee and employer relationship for the purposes of a PAYG withholding obligation.  
The ordinary common law meaning is applicable.  While there are definitions of employer and employee in s 7 of the IR Act, 
nothing turns on the differences between those statutory definitions and the ordinary common law meaning given to the 
employment relationship for the purposes of the relevant tax laws.  It is common ground, at least subsequently to the making 
of the WAIRC order, that the appellants and the respondent were in an employer and employee relationship at the relevant 
times.   

Commonwealth Tax Laws – The PAYG System 
26 The relevant Commonwealth tax laws are set out in Sch 1.  Schedule 1 was inserted into the TA Act with effect from 1 July 

2000, to provide a uniform collection system to replace existing stand-alone collection systems such as the Pay As You Earn 
("PAYE") system of deducting tax instalments from salary and wages outlined in Div 1AAA of Pt VI of the ITA Act.  The 
uniform PAYG system operates by specifying withholding events that give rise to a withholding liability.  The relevant 
operative provisions of the PAYG withholding system are the following provisions of Pt 2-5, Div12 of Sch 1 to the TA Act: 

"Subdivision 12-B – Payments for work and services 
… 
Section 12-35 – Payment to employee 
An entity must withhold an amount from salary, wages, commission, bonuses or allowances it pays to an 
individual as an employee (whether of that or another entity) 
… 
Subdivision 12-C – retirement payments, eligible termination payments and annuities 
… 
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Section 12.85 - Eligible termination payment 
An entity must withhold an amount from an eligible termination payment it makes to an individual." 

The Eligible Termination Payment 
27 The term "eligible termination payment" in s 12-85 is defined in Div 995 of Pt 6-5 of the Income Tax Assessment Act 1997 

(Cth) as follows: 
"Eligible termination payment has the meaning given by subdivision AA of Div 2 of Pt III of the Income Tax 
Assessment Act 1936". 

28 Subdivision AA of Div 2 of Pt III of the ITA Act is headed "Subdivision AA – Superannuation Termination of Employment 
and Kindred Payments".  Section 27A(1) is the interpretation section for this subdivision and provides the following definition: 

"Eligible termination payment, in relation to a taxpayer, means: 
(a) any payment made in respect of the taxpayer in consequence of the termination of any employment of 

the taxpayer, other than a payment …" 
29 None of the listed exclusions in s 27A(1) are relevant to the present circumstances. 
30 Importantly s 27A(3) provides in relation to the definition of eligible termination payment that: 

"A reference … to a payment made in respect of a taxpayer is a reference to a payment made (whether 
voluntarily, by agreement or by compulsion of law); 
(a) during the life of the taxpayer: 

(i) to or for the benefit of the taxpayer." 
31 The phrase "in respect of" has a very wide connotation and has been said to have the widest possible meaning of any 

expression intended to convey some connection or relation between two subject-matters to which the words refer:  McDowell v 
Baker (1979) 144 CLR 413 and 419 per Gibbs J, but reflects the context in which it appears:  Technical Products Pty Ltd v 
SGIO (Qld) (1989) 167 CLR 45 at 47 and 51; FCT v Scully (2000) 201 CLR 148 at 171 [39].  A sum is paid "in consequence 
of" the termination of employment within the ordinary meaning of the words when the payment follows as an effect or result 
of the termination:  Reseck v FCT (1975) 133 CLR 45 per Gibbs J at 51.  In deciding whether an amount ordered by a court or 
tribunal as compensation for unfair dismissal should be regarded as an "eligible termination payment" the fact that the payment 
follows as an effect or result of the termination of the taxpayer's services is necessary:  Reseck v FCT (supra) at 51.  However, 
a temporal sequence between termination of employment and the payment alone does not suffice as the nexus:  McIntosh v 
FCT (1979) 45 FLR 279 per Brennan J at 282- 283.  The test is a wide one.  The payment must follow on because of some 
link or connection or relationship between the payment and the retirement or termination:  McIntosh v FCT (supra) per 
Lockhart J at 296.  The retirement or termination must be a prerequisite to the payment:  McIntosh v FCT (supra) 
per Toohey J at 287. 

32 In Le Grand v Commissioner of Taxation (2002) 124 FCR 53, Goldberg J considered these earlier statements of the High 
Court in Reseck v FCT (supra) and the Full Federal Court in McIntosh v FCT (supra) in the context of whether an amount 
accepted by the applicant as an offer of compromise in respect of claims brought by him against his former employer in 
relation to the termination of his employment was an "eligible termination payment" for the purposes of s 27A(1) of the ITA 
Act.  Goldberg J held that there need not be identified only one circumstance that gives rise to a payment before it can be said 
that the payment is made "in consequence" of that circumstance.  A payment can be made in consequence of a number of 
circumstances and, for present purposes, it is not necessary that the termination of the employment be the dominant cause of 
the payment so long as the payment follows, in the causal sense referred to in the authorities, as an effect or result of the 
termination.  His Honour was satisfied that the payment made as a consequence of the acceptance of the offer of compromise 
was a payment in consequence of the termination of the applicant's employment and therefore an eligible termination payment 
for the purposes of s 27A(1) of the ITA Act. 

33 In Wheeler v Philip Morris Ltd (1989) 97 ALR 282, Gray J of the Federal Court held that an award of damages for unfair 
dismissal and breach of contract was made in consequence of the termination and thus fell within the definition of an "eligible 
termination payment".  Further, in Dibb v Commissioner of Taxation (2004) 136 FCR 388 where a payment was made 
pursuant to a deed of release in settlement of Federal Court proceedings for unfair termination of employment, the Full Federal 
Court adopted the analysis in Le Grand (supra) and applied the decisions in Reseck (supra) and McIntosh (supra) holding 
that payment of the lump sum settlement was in consequence of the termination of the employment and neither the events that 
occurred between the dismissal from employment and the settlement of the unfair dismissal proceedings nor the passage of 
time altered that fact. 

34 The WAIRC order was that the respondent be paid compensation of two weeks wages for his unfair dismissal from the 
appellant's employment and was in consequence of the termination of employment.  Accordingly, it is an "eligible termination 
payment" for the purposes of s 12-85 of the TA Act.  The respondent did not contend otherwise. 

The Obligation to Withhold 
35 The relevant operative provisions of the PAYG holding system in Pt 2-5 of Sch 1 to the TA Act that are relevant to when the 

payer must withhold payment and when he is discharged from liability by doing so are as follows: 
"Division 16 – Payer's obligations and rights 
… 
Subdivision 16-A – To withhold 
… 
Section 16-5 - When to withhold an amount 
If Div 12 requires an entity to withhold an amount from a payment, the entity must do so when making the 
payment. 
Section 16-20 – Payer discharged from liability to recipient for amount withheld. 
Payer discharged from liability to recipient for amount withheld. 
An entity that: 
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(a) withholds an amount as required by div 12; or 
(b)  … 
is discharged from all liability to pay or account for that amount to any entity except the Commissioner." 

36 The Solicitor-General submitted, and it was not disputed by either of the parties, that the words of s 16-5 in Sch 1 require the 
withholding to occur when making a payment.  These laws do not require and do not permit a payer to withhold from a later 
payment a PAYG amount that should have been withheld from an earlier payment.  The opportunity to withhold is lost once 
the full amount of the payment is made to the employee. 

The Amount Withheld by the Appellants 
37 As discussed above, the compensation of $2,006.40 required by the WAIRC order to be paid by the appellants to the 

respondent is properly characterised as an eligible termination payment.  The appellants were obliged to withhold from that 
payment an amount worked out under the holdings schedules.  It is common ground that the amount so calculated is $973.10. 

38 The appellants withheld a further amount on the basis that they were obliged by the Commonwealth taxation legislation to 
deduct that further amount on account of the wages and salary payments made by them to the respondent in the course of his 
employment prior to the termination of his employment. 

39 The definition of salary and wages in s 221A of Div 2 of Pt VI of the ITA Act to include an eligible termination payment is not 
relevant to Sch 1.  Division 2 of Pt VI applied to the PAYE deduction system.  The PAYE deduction system ceased to operate 
in respect of salary and wage payments made after 30 June 2000.  Consequently the Solicitor-General submitted that the 
appellant had no obligation to make a deduction under s 221C(1a) from the payment and remit it to the Commissioner of 
Taxation.  The obligation under s 221C(1a) only applies to payments to an employee of salary and wages before 1 July 2000.  
That submission was not contested by the appellants and I accept it. 

40 In respect of its obligation to pay $2,006.40 to the respondent, the appellants may rely upon s 16-20 of Sch 1 to the TA Act to 
say that it is discharged from all liability to pay or account for an amount properly withheld under s 12-85 provided it is the 
amount required by s 15-10 of Sch 1 to be withheld. 

41 The appellants may not rely upon s 16-20 of Sch 1 in respect of the amount they withheld from the $2,006.40 in respect of the 
PAYG amounts that they did not withhold under s 12-35 at the time payments of salary and wages were made to the 
respondent in July 2003. 

42 Thus, the appellants were required under Commonwealth tax law to withhold the amount of $973.10 from the payment of 
$2,006.40 to the respondent under the WAIRC order.  Further, having remitted that amount to the Commissioner of Taxation 
the appellants were discharged from all liability to pay or account for that amount to the respondent.  However, the appellants 
were not required under Commonwealth tax law to withhold any further amount from the payment of $2,006.40 to the 
respondent under the WAIRC order and were not discharged from their liability to pay the balance of that sum to the 
respondent. 

The WAIRC Order 
43 It is ordinarily to be presumed that it is the intent of the Parliament that jurisdiction conferred in general terms on a court or 

tribunal will be exercised within the context and confines of applicable law.  In the absence of a clear legislative intent to the 
contrary, a law that confers jurisdiction in general terms will ordinarily be interpreted as not intended to confer jurisdiction to 
make an order authorising or requiring the doing of an act that is prohibited by the background of applicable law:  see by 
analogy P v P (1994) 181 CLR 583 at 602 per Mason CJ, Deane, Toohey and Gaudron JJ and Northern Territory of Australia 
v GPAO (1999) 196 CLR 553 at 637 [222] per Kirby J.  An order made pursuant to such a law will, therefore, also be 
interpreted in a manner that is consistent with the background of applicable law. 

44 This approach to the construction of a law, and court or tribunal orders, has particular application where s 109 of the 
Constitution would otherwise render the State law invalid to the extent of any inconsistency.  It also has particular application 
where it is not reasonable or realistic to expect State court or tribunal orders to explicitly address all the possible taxation 
consequences that might flow from an order. 

45 Applying this principle, the WAIRC order should be interpreted as operating against the background of compliance with the 
Commonwealth tax law referred to above.  That is, the amount that was required under s 12-85 and s 16-5 of Sch 1 to the TA 
Act to be withheld from the compensation payment to the respondent and paid to the Commissioner of Taxation would be 
regarded, consistently with s 16-20 of Sch 1 to the TA Act, as having been paid to the respondent for the purposes of 
compliance with the WAIRC order. 

46 Such an approach to the interpretation of the WAIRC order does not render the relevant State law ineffective under s 109 of 
the Constitution, but enables the terms and operation of both the State and Commonwealth laws to co-exist. 

Industrial Relations Act, s 34 
47 The Full Bench erred in law in not holding that by withholding from the payment of $2,006.40 to the respondent under the 

WAIRC order the amount they were required to withhold under Commonwealth tax law the appellants were discharged from 
their liability to pay or account for that amount to the respondent and to that extent did not contravene the order of the 
WAIRC.  Grounds 1 and 2 of the appeal are made out. 

48 The Full Bench found that by their defence in the Industrial Magistrates Court proceedings the appellants had challenged, 
appealed against, reviewed, quashed or called into question the WAIRC order as prohibited by s 34 of the IR Act.  Asserting 
an obligation to comply with laws such as the TA Act does not give rise to an issue with respect to s 34 of the IR Act.  This 
approach does not involve "challenging, appealing against, reviewing, quashing or calling into question the order" as 
prohibited by s 34.  Rather it involves interpreting what is required by the order consistently with the background of applicable 
law.  The Full Bench erred in law in the construction or interpretation of the IR Act or the order of the WAIRC.  Ground 3 of 
the appeal is made out.  The appeal should be allowed and the decision of the Full Bench set aside. 

Powers of Court on Appeal 
49 On the hearing of this appeal the Court may, amongst other things, vary, amend or set aside the decision the subject of the 

appeal and may remit the matter to the Full Bench for further hearing and determination according to law.  It is in the interests 
of the parties that the matter be determined by this Court, if it can properly do so, rather than remit the matter to the Full 
Bench.  Accordingly, I will now consider the orders the Full Bench should have made on the hearing of the appeal to the Full 
Bench. 
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Orders Full Bench should have made 
50 The appellants first ground of appeal to the Full Bench was that the Industrial Magistrate erred in law in failing to find that the 

appellants were obliged to deduct PAYG tax from the compensation ordered to be paid to the respondent.  I have found that 
the Industrial Magistrate did err in law in failing to find that the appellants were obliged to deduct PAYG tax from the 
compensation ordered to be paid to the respondent to the extent that the Industrial Magistrate should have found that the 
appellants were obliged to deduct $973.10 from the compensation ordered to be paid.  The Industrial Magistrate was wrong to 
find that the effect of the appellants withholding from the compensation ordered to be paid the amount they were obliged to 
withhold under the Commonwealth taxation law was to render the order of the WAIRC nugatory or to go behind the order.  
The Industrial Magistrate erred in enforcing the order of the WAIRC by ordering the appellants to pay $2,006.40 to the 
respondent.  The Full Bench should have allowed the appeal and set aside the order of the Industrial Magistrate that the 
appellants pay to the respondent $2,006.40. 

51 The Industrial Magistrate ordered the appellants to pay a penalty in the sum of $750.00 payable to the respondent.  The 
Industrial Magistrate ordered that penalty on the basis that the appellants had wilfully breached the order of the WAIRC by 
withholding any part of the compensation and remitting it to the Commissioner of Taxation in accordance with their 
obligations under the Commonwealth taxation legislation.  The Full Bench should have set aside the penalty. 

52 The Industrial Magistrate ordered the appellants to pay costs to the respondent on the basis that the appellant's contentions 
concerning the Commonwealth taxation legislation were misconceived and the proceedings were defended frivolously and 
vexatiously.  The Industrial Magistrate was wrong in that finding and the Full Bench should have set aside the costs order. 

53 It remains to determine what orders should be made to dispose of this appeal. 
Enforcement of WAIRC Order 
54 On the respondent's application to the Industrial Magistrate the Industrial Magistrate may, pursuant to s 83B(4) order the 

employer to do any specified thing for the purpose of preventing any further contravention or failure to comply with the order.  
I have found that the appellants complied with the order to the extent of paying $973.10 to the Commissioner of Taxation.  The 
appellants failed to comply with the order by not paying to the respondent the balance of the compensation ordered to be paid 
by the WAIRC that is the sum of $1,033.30.  The appellants submit that they should not be ordered to pay $1,033.30 to the 
respondent because they have paid that sum to the Commissioner of Taxation to the credit of the respondent and the 
respondent has received the benefit of that payment.  That is, if the appellants were to pay $1,033.30 to the respondent the 
respondent would receive a windfall, he would twice have the benefit of such a payment. 

55 It is common ground that the appellants paid $1,033.30, together with the $973.10 withheld in relation to the employment 
termination payment, to the Commissioner of Taxation for the credit of the respondent.  However, in his evidence before the 
Industrial Magistrate the respondent said that he had not received credit for the payment made by the appellants to the 
Commissioner of Taxation.  In his evidence-in-chief the respondent was asked if he was aware of any payment made by the 
appellants to the Australian Tax Office in respect to the compensation ordered to be paid to him.  The respondent replied that 
he had received two pieces of paper from the appellants with some amounts on them but when he rang the tax department they 
had said that the papers were irrelevant and that when he did his tax at the end of the year those payments were not on his tax 
credits.  In cross-examination the respondent said that he had not received credit from the taxation department for the sum of 
$2,006.40 paid by the appellants to the Commissioner of Taxation.  The appellant's advocate asked the respondent to produce 
his relevant tax records.  The respondent did not do so.  The Industrial Magistrate had earlier refused to order the respondent to 
produce his tax records for inspection.  Consequently, there was no evidence before the Industrial Magistrate to establish 
whether or not the respondent had received credit for the sum of $2,006.40 paid by the appellants to the Commissioner of 
Taxation.  That is an unsatisfactory state of affairs.  Evidence produced to this Court to which I will shortly refer demonstrated 
that the respondent had received credit for the whole of the sum remitted by the appellants to the Commissioner of Taxation.  
This demonstrates the undesirability of the Industrial Magistrates Court dealing with the matter without having required the 
respondent to produce his income tax records. 

56 During the hearing of this appeal the Court informed the Solicitor-General that the Court would be assisted in resolving this 
appeal by knowing the precise matters which had occurred in relation to the payment of $2,006.40 by the appellants to the 
Commissioner of Taxation.  Junior counsel for the Commonwealth then informed the Court of those matters.  The documents 
provided by the Commonwealth to the Court established the following.  In his income tax return for the year ended 30 June 
2004 the respondent claimed the sum of $1,033.00 as tax withheld from his salary and wages of $2,332.00.  The respondent 
also claimed tax withheld of $973.00 in relation to the employment termination payment of $2,006.00 that is the compensation 
ordered to be paid to him by the WAIRC.  The assessment documents showed that the respondent's assessment had been 
calculated on the basis of allowing credit for the $1,033.00 payment and the $973.00 payment. 

57 The respondent's income tax return and assessment for the year ended 30 June 2004 demonstrate that he received the benefit of 
the sum of $2,006.40 paid by the appellants to the Commissioner of Taxation.  Indeed, he had claimed that benefit with his 
income tax return.  In those circumstances the appellants should not be ordered to pay $2,006.40, or any sum, to the respondent 
by way of an order to enforce the WAIRC order. 

58 The appellants failed to comply with the WAIRC order in so far as they were not entitled to withhold the sum of $1,033.00 and 
were obliged by the order to pay that sum to the respondent.  However, in all the circumstances it is not appropriate that a 
penalty be imposed upon the appellants.  That is so for two principal reasons.  First, the appellants withheld the sum of 
$1,033.00 under the belief that they were obliged to do so by the Commonwealth taxation legislation.  That belief was 
mistaken but it was based upon advice from their accountant.  Even if the appellants were prompted to seek, or to act on, that 
advice by the "bitterness" found by the Industrial Magistrate, I would hesitate to penalise them for acting in accordance with 
the advice of a qualified adviser in respect of complex legal obligations.  Secondly, at the time of the enforcement proceedings 
they had paid the whole of the compensation ordered to be paid by the WAIRC for the benefit of the respondent and the 
respondent accepted the benefit of that payment. 

59 The appellants should not be ordered to pay the costs of the proceedings before the Industrial Magistrate.  Their defence of the 
proceedings was not frivolous or vexatious. 

60 The appellants seek orders that the respondent pay their costs of the proceedings before the Industrial Magistrate and the 
appeal to the Full Bench.  The contentions of the respondent before the Industrial Magistrate and before the Full Bench were 
based upon a legal argument which I have held to be erroneous.  However, the argument is not so lacking in merit as to make 
the institution of the proceedings before the Industrial Magistrate or the resistance to the appeal to the Full Bench frivolous or 
vexatious.  Indeed, both the Industrial Magistrate and the Full Bench accepted the respondent's arguments. 
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61 There is a further basis on which it is said that the respondent instituted the proceedings before the Industrial Magistrate 
frivolously or vexatiously.  That is that the respondent commenced those proceedings to enforce the order of the WAIRC when 
he had already received the benefit of the payment of the compensation amount by the appellants to the Commissioner of 
Taxation.  The material placed before this Court by the Commonwealth demonstrated that the respondent had received the 
benefit of that payment and indeed claimed credit for that payment in his 2004 income tax return.  However, that was a matter 
that arose during the course of the appeal.  The respondent did not have an opportunity to give evidence as to his state of mind 
when he instituted the proceedings in the Industrial Magistrates Court.  In all the circumstances it is not appropriate to find that 
the respondent instituted the proceedings in the Industrial Magistrates Court frivolously or vexatiously. 

Disposition of Appeal 
62 I would allow the appeal and amend or vary the decision of the Full Bench by allowing the appeal from the Industrial 

Magistrate, setting aside the orders of the Industrial Magistrate and ordering in lieu that the application for enforcement of the 
WAIRC order and for penalties and costs be dismissed. 
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Order 
1. Appeal allowed. 
2. Decision of the Full Bench varied by allowing the appeal from the Industrial Magistrate, setting aside the orders of the Industrial 
Magistrate and ordering in lieu that the application for enforcement of the WAIRC order and for penalties and costs be dismissed. 
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Decision Appeal discontinued 
 
 

Order 
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 21st day of September 2004, and having 
been served upon the respondent on the 1st day of October 2004, and a Declaration of Service having been filed in the Registry of 
the Commission on the 8th day of October 2004, and the agent for the above-named appellant, on the 20th day of October 2005, 
having filed a Notice of Discontinuance in the Registry of the Commission, and Counsel for the above-named respondent having 
advised the Commission by facsimile that the respondent consented to the appeal being discontinued by the appellant on the 24th 
day of October 2005, and the parties herein having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as 
amended), it is this day, the 25th day of October 2005, ordered and declared, by consent as follows:- 

(1) Leave is granted for appeal No FBA 37 of 2004 to be discontinued. 
(2) The appeal is dismissed.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

SPECIAL SITTING OF THE FULL BENCH OF THE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 

COMMISSION TO FAREWELL PRESIDENT SHARKEY 

TRANSCRIPT OF PROCEEDINGS 
AT PERTH ON THE 5TH DAY OF OCTOBER 2005 
BEFORE THE FULL COURT OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION 

HIS HONOUR THE PRESIDENT P.J. SHARKEY 
AND FULL COMMISSION 
MR D. ROBINSON appeared on behalf of Unions WA. 
MR G. BLYTH appeared on behalf of CCI. 
MR A. CAMERON appeared on behalf of Mines & Metals. 
MS G. BRADDOCK SC appeared on behalf of WA Bar Association. 
HON J. KOBELKE MLA appeared. 

Farewell 

BEECH CC:  With your leave, Mr President - - 
HIS HONOUR:  Certainly, Chief Commissioner.   
BEECH CC:  - - may I extend a very warm welcome to you all here this morning.   

Given the reasons for these proceedings, may I commence by wishing you, on behalf of all of my colleagues, a very happy 
birthday.   
The retirement of Peter John Sharkey as President of the Commission marks the end of a long career in the law and in industrial 
relations.  His Honour leaves today as the longest serving President since the creation of the position in 1979: he was appointed on 
the 1st of November 1988 and is thus 26 days short of 17 years' service.  His predecessor, Mr Daniel O'Dea, who I am pleased to 
see here this morning, was President for 8 years, and Gresley Clarkson QC and Philip Sharp had 3 months' and 6 months' service, 
respectively. 
His Honour's service as President of this Commission, and its predecessor, the Court of Arbitration, is exceeded only by the service 
of Sir Walter Dwyer, who served from February 1926 until August 1945, a period of 19½ years.  His Honour has a keen interest in 
history and I'm sure this aspect of his length of service has not been lost on him. 
His Honour's long career commenced more than 45 years ago in Victoria.  It included being an Industrial Magistrate from 1972 to 
1975, and I found it an interesting exercise to re-read some of his Honour's decisions as an Industrial Magistrate from 1975 where 
his Worship, as he then was, issued decisions about matters such as onus of proof;  whether payments made to an employee for one 
purpose may be used to set- off payments made for a different purpose;  and so on.  
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And as President, his Honour has dealt with many such issues,  indeed, some of the same ones as seem to recur from time to time, 
but are well known to us all.  His Honour's diligence as he evaluated the evidence, and his style as he composed his Reasons, is still 
there as we read his Reasons now. 
A hallmark of his Honour's tenure has been to establish a jurisprudence on many of the legal issues which confront employers, 
employees and their unions on a regular basis.  He has taken the opportunities, when they have presented themselves, of examining 
the law on a matter before him for the assistance of all parties and his colleagues in the Commission.  The standards he has set will 
endure long after today.  He has, at times, been controversial.  His decisions have included extensive research on constitutional law, 
and he brought his knowledge of history to the fore most recently, when being asked to declare whether a union's rule was 
tyrannical or oppressive, he traversed issues involving the Cold War, and wisely noted that in a democracy such as ours one must 
be careful that persons do not suffer disadvantage because they hold political beliefs different from the mainstream. 
His Honour's workload has, at times, been very heavy indeed.  There have been long periods of time when appeals have been 
frequent with Reserved Decisions seemingly multiplying overnight.  At the same time, there were applications for a stay of a 
decision being appealed that needed to be dealt with.  There were some long running and always hard-fought claims to be heard 
under section 66.  The unique nature of the position of President meant that his Honour has shouldered much of this workload 
alone.  He has done so with distinction and, in my view, he has thoroughly enjoyed his role. 
Peter, I speak on behalf of my colleagues when I thank you for the work and energy you've put into the President's position;  the 
example you have set us in your work.  I am sure you will pardon me for saying that the only reason you are retiring is because the 
law says you must.  Your enthusiasm for your work as President is otherwise unabated and you would have preferred, I know, to 
have continued in office.  You have maintained your interest in the law outside this Commission, an interest and ability which was 
recognised as recently as this year when you were made a member of the Law Council of Australia International Human Rights 
Observer Panel.   
You have maintained an unswerving loyalty to the beloved Bombers which I am sure will not diminish.  Please don't forget to take 
with you as you leave the Bombers mug from which you drank your morning tea.  You have a love of poetry, and a voracious 
appetite for reading books, not just of history and military history, and you can now give free rein to those passions. 
There have, in fact, been signs in recent months that in spite of yourself you have been adjusting to your impending retirement.  
Peter has become a grandfather twice over, and speaks of a third grandchild who is due to arrive this month.  He can now be heard 
talking of the pleasures of that role with a frequency not previously heard.  I think you are looking forward to the role as 
grandfather of a growing group of grandchildren which is, of course, as it should be.  Peter, we wish you well in your retirement.  
Thank you. 
HIS HONOUR:  Thank you, Chief Commissioner.   
Now, the Minister? 
MR KOBELKE:  May it please the Commission, it is my privilege today to offer both my and the Government's appreciation and 
best wishes to you, President Sharkey, at this time of your retirement.  Your contribution to the Commission and the public service 
of this State has been long and significant.  
Since arriving in this State from Victoria in the 1970s you have served as an Industrial Magistrate and later as Judge of the Liquor 
Licensing Court.  In the 17 years since you commenced as President, industrial law, reflecting the polemical nature of industrial 
relations itself, has undergone considerable legislative change.   
However, while the role and scope of the work of the Commission has passed through fluctuating periods of change, your critical 
role in clarifying industrial relations laws has remained steadfast.  Your principal functions in participating and delivering the 
decisions of the Full Bench and resolving various union-related matters have remained relatively unchanged.  I note in passing that 
generally that has required well over 100 decisions a year.  Given the significance of many of those decisions, that is no small 
order. 
The importance of the function of the Full Bench as the appellate court of the Commission and your role, President, within that 
jurisdiction in clarifying principles and rights in the resolution of industrial disputes cannot be overestimated in terms of its 
contribution to the well-being and the living standards of the working people of Western Australia.  Not surprisingly for someone 
who has operated in such a role for such a long period of time, you have stamped your style very clearly on the role of President.  
Your period in office has been notable for your fierce defence of the independence of your office and the Commission generally.  
And, clearly, that is how it should be. 
On behalf of the Government and the people of Western Australia I would like to thank you sincerely for your outstanding public 
service and commitment;  your tenacity in upholding the independence of your office and, might I say, sheer stamina in dealing 
over a long period of time with the complexities and human dilemmas ever present in industrial relations disputes, and also doing 
that within the rigours imposed by our law. 
May I wish you a very happy birthday, and the very best for a happy and healthy retirement. 
HIS HONOUR:  Thank you, Minister.   
Ms Braddock? 
MS BRADDOCK:  I am honoured to appear this morning on behalf of the Bar Association of Western Australia on this occasion to 
mark your Honour's retirement.  I was honoured but, I must say, somewhat apprehensive, due to the fact this is the first time I've 
ever set foot in this jurisdiction.  However, I now know that I can at least claim some credit for finding my way here, unlike some 
others. 
This is an occasion of celebration of the 17 years that your Honour has spent with the Industrial Relations Commission and, in fact, 
all that has gone before.  They have, indeed, been historic years, both for the Industrial Relations Commission, as we've already 
heard, and for your Honour. 
When we speak of your Honour having presided, we must also include organised, encouraged, promoted and, indeed, protected, 
which is no small achievement in such a diverse and at times, difficult jurisdiction.  Your Honour has encompassed all of these in 
your own very inimitable and gentlemanly style.  Your Honour is, in fact, famed amongst members of the Bar for the gentle 
courtesy to those who appear before you, quite the opposite of the sometimes adopted "learn them the hard way" school.   
About the only slightly ambiguous comment that I've heard about your Honour is, in fact, that your courtesy and your manner was 
such in dealing with counsel, that you did not signal the punches, those were reserved for the judgment.  This seems to be 
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something that was, in fact, greatly appreciated by counsel, indeed, if not by the protagonists.  In fact, your Honour is reputed to 
have only ever given one lawyer, who shall remain nameless, a hard time.  I suspect that those here may be able to work that out 
and otherwise tell me later. 
Although originating in Victoria, your Honour has contributed the greater part of your working life to the great benefit of Western 
Australia and, indeed, to the profession in Western Australia.  Your Honour is very much a man who has got involved, indeed, both 
with the Law Society and the Bar Association, particularly, I suspect, where there was some prospect of cricket or other sporting 
activity. 
Your Honour has followed a broad spectrum of interests, as we have already heard from industrial relations, but it should not be 
forgotten the contribution that your Honour has made to the Legal Aid Commissions in Australia and, indeed, to international 
focus, both within the industrial area and human rights.  As has already been noted, this year your Honour was appointed by the 
Law Council of Australia to the International Human Rights Observer Panel.  I suspect that that is something in which your Honour 
may find your Honour's legal interests continue in competition with your Honour's familial responsibilities. 
Throughout your tenure your Honour has been a strong advocate and supporter of both the Commission and the judicial 
independence of that Commission, and the strength and integrity that you have brought to that has greatly contributed to the 
strength, integrity and reputation, not only of the Commission, but of the profession in Western Australia. 
We are left now to wonder, therefore, where your Honour will next apply yourself, apart from, of course, the matters of 
grandchildren.  There is such a varied sector of interest to choose from, we wait to see where your Honour turns up next. 
The members of the West Australian Bar Association join in wishing you a long, happy and rewarding retirement. 
HIS HONOUR:  Thank you, Ms Braddock.   
Mr Cameron? 
MR CAMERON:  If it so please the Commission, I appear on behalf of the Australian Mines and Metals Association and their 
members in mining and hydrocarbons on this, the occasion of your Honour's retirement from the position of President of the 
Western Australian Industrial Relations Commission, a position in which your Honour has served with great distinction for nigh on 
17 years.  And I note that your Honour and I have one thing in common, namely, that we were both initially admitted to legal 
practice in Victoria and both succumbed to the charms of Western Australia, albeit, in your Honour's particular circumstances, 
initially to practise, I note, in the legal profession in Bunbury, but thereinafter to lead a life that has been very, very largely devoted 
to service of the public. 
As noted by the Chief Commissioner, you became an Industrial Magistrate in 1972 and you served in that capacity until '75 when, 
again, you continued to serve the public, moving to the role of Officer-in-charge of the Australian Legal Aid Office here in Perth.  I 
note you continued in that role, moving to Melbourne, and continued on moving to Canberra where, indeed, you became the 
Director of the Legal Aid Commission. 
In 1981 you returned to Perth, and by all accounts had a very successful practice at the Bar, albeit notwithstanding the pressures of 
a successful practice at the Bar, still found time to continue to play a role with public service by being a part-time magistrate in the 
Children's Court.  Of course, I think everyone knows the record about how you moved in early 1987 to become a Judge in the 
Liquor Licensing Court and then, in November 1988, to move on to be President of this Commission, as I say, a role which you 
have discharged with great distinction over that nigh on 17 years. 
My learned friend has already noted that in your role as President, you have been renowned for the courtesy that you have extended 
to the advocates that have appeared before you, for your patience and, indeed, for your unfailing sense of humour.  Looking back 
over your career, your Honour, one is initially left with the thought, "Is there absolutely no end to what this man can do?"   And 
then one has a second thought that occurs, and that is that perhaps the body of evidence does just suggest that perhaps there is one 
thing this man would be unable to do, that perhaps this man now faces the biggest challenge of his entire career.  The question can 
fairly be posed that can a man with this list of achievements actually retire?   
And, again, I echo in part what my learned friend has already said, but in my instance the jury is so much out in this regard that I 
intend to hedge my bets and offer you alternative well wishes, the old double-handed lawyer joke, I suppose.  One says on the one 
hand, if you actually do retire to pursue some farming interests as I hear whispered is the possible course of events, but if that 
occurs then I, and those that I represent, wish you absolutely everything that you could possibly wish for yourself.  If, on the other 
hand, as some believe is very likely, you do, indeed, seek out new horizons and new challenges, then I would wish you the eminent 
success that you have enjoyed thus far in your career should follow you and continue to.  If it so please. 
HIS HONOUR:  Thank you very much, Mr Cameron. 
Mr Blyth? 
MR BLYTH:  Thank you very much.  May it please the Commission, it is with pleasure that I appear on behalf of the Chamber of 
Commerce & Industry of Western Australia to represent its members and the officers of the Chamber at this special sitting of the 
Full Bench on the farewell of his Honour, the President. 
As others have remarked this morning, your Honour's appointment to the Commission in November of 1988 followed a 
distinguished and apparently successful career in both private practice, a period as a Magistrate, service with Legal Aid, and, prior 
to being appointed to this Commission, a Judge of the Liquor Licensing Court.  Perhaps that last appointment before coming to this 
Commission may have stood you some of the necessary skills necessary to bring to this Commission. 
Without question, that impressive background would have been some assistance to your Honour in preparing for the office of the 
President.  At that time, in 1988, no doubt you had some idea of the enormity of the task that lay ahead of you, and the importance 
of the role of the Commission to the people of Western Australia, whether they were employers, employees, or otherwise. 
However, as you reflect back now over the past 17 years, you might be forgiven for wondering if there was really anything that 
could have, in fact, fully prepared you for the work that was to face you in this Commission.  Much of the work of this Commission 
is, of course, about trying to assist parties to resolve industrial disputes.  Frequently much personal stress and anxiety is brought to 
the Commission by those looking for the Commission's assistance. 
The Act requires that the Commission exercise, in the course of exercising its power and exercising its jurisdiction, that it act 
according to equity, good conscience, and the substantial merit of the case without regard to the technicalities or legal forms.  And 
the Commission is required to have regard to the interests of the persons immediately concerned, whether directly affected or not, 
and for the interests of the community as a whole. 
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Self-evidently, an impressive background practising in the law, as your Honour clearly had, would not of itself have adequately 
equipped a person to hold the office of the President.  Coming into this office, apart from the professional qualifications that your 
Honour clearly had, you brought with you the personal qualities necessary for the effective performance of the functions and duties 
of the President. 
Your Honour, on behalf of the Chamber and its members, I acknowledge the commitment and dedication that you have shown over 
the past 17 years in the performance of your duties.  Without doubt, all of those that have appeared before your Honour would 
readily say that they were dealt with fairly and with courtesy whenever they appeared in your court.  Perhaps, from time to time, 
those appearing before you may not have always liked your rulings.  In that case some people appeal, sometimes with success and 
equally, sometimes with failure.  But that's a separate matter.  Without doubt, all of those that I have spoken to have commented 
that when before you they were always dealt with fairly and with courtesy, and for that we thank you. 
In the past 17 years there has been, of course, great change in the role of the Commission.  Over that period of time, on the research 
which has been provided to me, there appears to have been some 35 amendments to the Industrial Relations Act.  Of those, more 
than 10 of them contained fairly substantial amendments.  Those that have practised in this Commission will, of course, remember 
the first wave, the second wave, the third wave, the 2002 reforms, and then, more recently, the Occ Health and Safety reforms.  
Those legislative changes all dramatically affected the workload of this Commission. 
The changes to the federal unfair dismissal laws in 1993 and 1996 brought with them significant increases in the number of claims 
in this Commission, and with that the complexity in the State laws and, perhaps, almost inevitably, a more legalistic approach to the 
way in which unfair dismissal claims were necessarily dealt with by this Commission. 
Of course, change continues to be a feature of industrial relations.  Your Honour will no doubt be aware that there are major 
changes proposed by the federal Government to reform industrial relations in Australia, and as a part of those reforms, to look 
towards a unified national workplace relations system.  And, in particular, the federal Government proposes to create a national 
system for unfair dismissals, a change strongly supported by the Chamber and one which will, no doubt, have a significant impact 
on the workload of this Commission.  Your Honour may well, perhaps, breathe a sigh of relief that all of those federal changes are 
to come after your retirement, and so you can observe them from a safe distance, or perhaps, better still, ignore them entirely and 
enjoy your retirement. 
With your indulgence, I'd perhaps like to share some interesting statistics that have been prepared for me.  Over the period of time 
that you've been in the office of the President, on the basis of the annual reports prepared by the Chief Commissioner, so on that 
basis we assume them to be correct, it appears that up to the period including 2003/2004, your Honour has sat on and, presumably, 
therefore, delivered decisions in relation to some 750 appeals, some 240 other Full Bench matters, more than 200 stay applications, 
and nearly 300 section 66 matters, in total, some 1500 matters. 
There were also a small number of other matters that were not included in those figures, but without doubt, the 1500 or so cases 
represents a substantial workload that your Honour has endured over that period.  That's an impressive body of work and without 
any doubt we say that anyone who has written more than 1500 decisions, and more than 750 appeal decisions, is entitled to feel that 
they have done enough for the people of Western Australia and they have now earned a retirement.  After 17 years at the 
Commission we respectfully hope that the work of the President has not been such that your Honour now feels that "With the 
benefit of hindsight I should never have taken the job on." 
In closing, the Chamber acknowledges your Honour's contribution generally to the people of Western Australia and, in particular, to 
employers and employees, and we extend to your Honour our best wishes on your retirement, and happy birthday.  May it please 
the Commission. 
HIS HONOUR:  Thank you, Mr Blyth. 
Mr Robinson? 
MR ROBINSON:  Thank you, your Honour.  I, obviously, as with my colleagues, am honoured to speak on behalf of the Trades 
and Labour Council of Western Australia and its affiliates on this somewhat sad occasion, to pay tribute to yourself and the work 
that you've carried out within the Commission.  And I must say, in terms of digressing a little bit, your Honour, it is amazing to me 
that finally there is a Minister of the Crown within the court.  After all the times that we would have subpoenaed and sought the 
attendance of a Minister of the Crown, finally it is fantastic to see him, or someone here.  And, really, what that says very much is 
the outstanding tribute to yourself. 
In anyone's book, particularly in these days of relatively short-term employment, 17 years is a substantial period of time throughout 
which to consistently contribute to any organisation, whilst maintaining the degree of equilibrium that you clearly did.  It is also all 
the more onerous and demanding, I would think, when considered in the context of your role as President of the Commission and, 
particularly, in the way in which you carried out that role and the times within which you operated.  To have performed in the 
manner in which you did, your Honour, would, no doubt, have required enormous forbearance and dedication at times, and yet it is 
clear that many have benefited from your judgments. 
Of course, I am all too well aware of some of the matters that came before you, having often represented the union, or been, indeed, 
a witness in a number of the cases over which you have presided and, of course, in the main I refer to section 66 applications.  Can I 
say now, your Honour, that I spent many anxious days and many sleepless nights wondering about the consequences of adverse 
findings in some of the section 66 applications that you were so fortunate to have to deal with. 
However, as is the inevitable course of such things, ultimately, whether you found for the union or the applicant, or somewhere in 
between, your decisions were sensible and practical, and provided clear guidance for the union in its dealings with members.  I 
suspect, though, that you were not necessarily always the envy of your colleagues who could not have delegated to them your 
presidential duties, or role and function.  I'm sure there was much bemoaning of the fact that applications for union rule changes 
and section 66 applications had to be dealt with solely by yourself as President of the Commission. 
Perhaps what was most evident, your Honour, was that matters before you were judged, as has already been said, on those 
important powers under section 26(1) of the Act and, most notably, the duty to "act according to equity, good conscience and the 
substantial merits of the case" and it is clearly your ability to balance the rights of members of unions with the needs of elected 
union officials to be able to run the affairs of their union, that you did in such a considered manner, and did so well.  Many 
advocates and legal counsel were more than happy to appear before you, as we've heard today, knowing that you would always 
consider the highly charged section 66 applications in that light. 
I guess it must have been somewhat of a mystery to you, your Honour, or maybe not, at how many of these cases suddenly 
appeared, or seemed to erupt around the time of union elections and, as always, I'm prompted to use a quote here, and I was actually 
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looking for something from an opera, your Honour, but "Your tiny hand is frozen" from La Bohème just didn't seem to fit, was 
probably inappropriate;  the Hebrew Slaves' Chorus, well, that's probably best reserved for your colleagues, and others.  Anyway, I 
eventually found this quote: 

"Judges must follow their oaths and do their duty, heedless of editorials, letters, telegrams, threats, petitions, panelists and 
talk shows." 

And, indeed, that comes from a Judge in the US, Hiller B. Zobel, in 1997.  Anyway, your Honour, that is a sentiment that applies to 
you, and it is one in which we could all have faith that you well and truly knew and observed your oath and your duty. 
Another area of your work to which we would pay tribute is that as it relates to the rights of employees and the employment 
relationship.  There are a number of important cases over which you presided but, in essence, they often went to analysing and 
identifying the true nature of the employment relationship around which you set important principles. 
Indeed, you went further and ensured there must be fairness in the employment relationship and in the termination of the 
employment relationship and that, ultimately, an employee is very dependent on their employment for their quality of life and that 
of their family which you sought to preserve and protect.  And I note, of course, the BHP Billiton case and the Leightons 
Contracting case. 
This also meant that you set down clear principles for the calculation of financial compensation where such was due.  The view 
taken by your Honour sits in stark contrast, I believe, to that currently being expressed by some federal politicians and employer 
associations with regard to the federal IR changes.  The outrageous capacity to sack an employee without any real reason and not 
allow redress through any independent tribunal has been rightfully condemned.  It does not dignify the employment relationship in 
any way, and it certainly does not recognise the economic dependence that exists on the part of the employee.  We can only hope 
that some sense of humanity exists amongst those who push this agenda and more, to review their current position, although I don't 
hold my breath. 
Finally, another important area of your work, in our view, has been the ability to readily deal with a constantly changing set of laws, 
and my friend made reference to that.  He mentioned quite a number.  I thought there were at least four major amendments during - 
- but probably five, during the span of your presidency.  It is obvious that your Honour realised the importance and necessity of 
establishing clear principles on how such amendments needed to operate.  And, of course, most recently the example - - an example 
of this has included the new provisions for enterprise orders and your decisions that are related to those. 
Of equal importance to the union movement have been the concepts of bargaining fees and the primacy of collective bargaining, 
and the decision that acknowledged such concepts as falling within the scope of the definition of "an industrial matter".  No matter 
what the outcome subsequently, your Honour has been, we believe, correct in the approach taken and, again, it is one that sits in 
stark contrast to the rights provided for in the federal system. 
It is also interesting to note, your Honour, that at this very time bargaining fees are being approved in registered agreements in New 
Zealand, and such arrangements are growing in great numbers by the day.  Sometimes, your Honour, the world just has to catch up. 
In conclusion, sir, you brought to this Commission a stature, a dignity and a credibility that will long be remembered. 
Your tenure within the Commission is marked by an overwhelming sense of a man in whom we were able to have great confidence, 
and who presided with intelligence and integrity, if I may say so. 
The Commission is often under attack, as it is about to be again, from those with a personal or a political agenda.  Changes are on 
the horizon that will demand every bit of those qualities of which I speak about you, and no one would envy another of having to 
safeguard the integrity of the Commission, along with the rights of employees and employers in the coming scenario. 
In our view, industrial relations in WA has been all the better for your guidance and you will be sorely missed.  We wish you an 
enjoyable, creative, lengthy and healthy retirement, full of all that you would wish, and thank you for all that you have done for 
working people in this State.  If it please the Commission. 
HIS HONOUR:  Thank you very much, Mr Robinson. 
Chief Commissioner Beech, Senior Commissioner Gregor, Commissioner Scott, Commissioner Kenner, Commissioner Smith, 
Commissioner Wood, Commissioner Harrison and Commissioner Mayman, thank you.  I shall miss you all.  
Chief Commissioner, I thank you for your kind and generous words about me on behalf of the Commission.  I am very touched by 
them, but I must observe that, to a great extent, they are undeserved.  I note, Chief Commissioner, that we have known each other 
since about 1974 when I was the Industrial Magistrate, and I thank you for many kindnesses and courtesies extended to me during 
that time.  I thank all of my colleagues for their kindnesses and courtesies to me. 
I pay tribute to all of my colleagues past and present.  I am grateful to them for their support, which is particularly exemplified by 
the way that they have brought their own individual judgments and talents to proceedings in the Full Bench on appeal and in 
matters at first instance before the Full Bench, and I am conscious of the heavy burden involved in the very, very successful 
conciliation conferences which this Commission has conducted for many years, rendered difficult by the heavy responsibility 
involved, and by the fact that as the Senior Commissioner said to me one day, "There is no script."  I wish the Commission, you, 
Chief Commissioner, and all of my colleagues, and all of the officers of the Commission, well in the future.   
The Minister for Consumer and Employment Protection, the Honourable John Kobelke, I thank you for your kind remarks, by 
which I was touched.  I note that the Minister took the trouble to be here today, notwithstanding the crammed programs which is the 
lot of Ministers these days, and a burden which is too little recognised.  I, therefore, thank you, Minister, for your attendance in the 
face of those burdens. 
Ms Braddock, President of the West Australian Bar Association, thank you for your kind remarks on behalf of the Bar Association.   
Mr Cameron, on behalf of Australian Mines and Metals Association, thank you for your kind remarks. 
Mr Blyth, on behalf of the Confederation of West Australian Industry, I thank you also. 
Mr Robinson, on behalf of Unions West, I thank you also. 
I was very touched by your remarks and I only wished that I had performed to the standard that you at the bar table have been kind 
enough to ascribe to me. 
I note the presence in court of my predecessor, Mr Daniel John O'Dea, and I thank him for his attendance.  Sadly, his predecessor, 
the Honourable Gresley Clarkson AM QC, died recently after an illness.  I note the presence in court, too, of the Chief 
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Commissioners emeriti, Eric Kelly and Bruce Collier, whom it is always a delight to see, and former Commissioner Owen Salmon.  
I thank them for coming.  Commissioner Salmon will be pleased to know that in my first draft of this address, I referred to him as 
Commissioner Owen Dixon, and he will not be so pleased, because I then corrected it. 
I wish to very much thank Justice Peter Gray of the Federal Court, and his wife, Mrs Ruth Gray, for their great kindness and 
courtesy in flying from Victoria to attend this farewell.  That is typical of their sense of friendship, their generosity and their 
loyalty, and I sincerely thank them both very much. 
I thank Justice Malcolm Lee of the Federal Court, and Mrs Sue Lee, for their attendance.  As I said on the day of my welcome to 
this Commission on 7 November 1988, my association with him, and my friendship with Malcolm, and Sue, his wife, who I am 
also delighted to see here, goes back a very long way, to early 1967 when he and I were young solicitors, together with Mr Tim 
McComish in Dwyer Durack & Dunphy, but that's another story. 
I thank also for her attendance Judge Antoinette Kennedy, Chief Judge of the District Court.  Her achievements as a lawyer and 
Judge are deservedly well known and honoured in this State, and it is not necessary for this inarticulate muse to sing those praises. 
Justice Nicholas Tolcon of the Family Court of West Australia, representing the Chief Judge of the Family Court, is an old friend 
who coached a football team once which I managed, and which nearly won a premiership.  But that, also, is another story. 
The Honourable Henry Albert Wallwork QC, former Senior Puisne Judge of the Supreme Court and currently chairman of the 
Parole Board of Western Australia, I thank for attending.  He, with Judge Allan Fenbury and I and others, found and maintained the 
somewhat alternative area of Bar Chambers known as the north-east corner. 
The Honourable William Page Pidgeon, a former Chief Judge of the District Court of West Australia, and a former Judge of the 
Supreme Court, I welcome.  He was my partner in practice in Bunbury, and he introduced me to the practise of the law as an 
honourable and enjoyable profession, and taught me a great deal.  I thank him again for that. 
Judges Roger Macknay, Allan Fenbury, Michael O'Sullivan and Peter Williams of the District Court, who were my neighbours on 
the 9th floor of Bar Chambers many years ago, and my friends, and remain so, have achieved their own rightful recognition as able 
Judges. 
I also thank the President of the Children's Court, Judge Denis Reynolds, for his attendance and friendship.  He presides over a 
difficult and important jurisdiction. 
I also thank for his attendance Commissioner Kevin Hammond of the Corruption and Crime Commission, formerly Chief Judge of 
the District Court.  Both of us met when we were country practitioners which meant that we carried out the most onerous tasks that 
practitioners carry out. 
I make special mention of his Honour, Judge Rodney Greaves, Judge of the Liquor Licensing Court of Western Australia for many 
years, and his wife, Sandra Moran.  I owe much to them, and I thank them for their sustained kindness and friendship in some very 
difficult times, and over a long period.  His Honour is one of the quiet judicial achievers who has presided over a difficult and 
important jurisdiction with great success and skill over many years. 
The Chief Magistrate, Mr Steven Heath, and Magistrates Cicchini and Tarr who are also Industrial Magistrates, I thank you for 
attending.  I know the great contribution that their Worships make to the administration of justice in this State.  A natural and 
becoming modesty prevents me saying that I say that because I was once of their Worships' ranks. 
I also wish to express my thanks to the legal profession, represented here by the President of the West Australian Bar Association, 
for the cooperation and assistance to the Commission, and the assistance of their members over the years.  I was a member of both 
professional bodies, the Law Society and the West Australian Bar Association, for many years, and later an honorary or judicial 
member.  I wish those professional bodies and, particularly, the Bar Association, through you, Madam President, great success in 
the future. 
Mr Robinson, Mr Blyth and Mr Cameron, I thank the organisations which you represent for the important part played by them in so 
many proceedings in the Commission over so many years, not the least through advocates employed by or instructed by you.  I note 
that you three gentlemen at the bar table are experienced and, if I might say so without causing you to blush, distinguished 
advocates.  The importance of each of your organisations is recognised by the Industrial Relations Act 1979, which means that 
Parliament has recognised it.  However, that is only a small recognition of the vital part played by your organisations in industrial 
relations in this State, and I wish you and your organisations well. 
I wish to thank the Registrar, Mr John Spurling, who is, of course, present, and members of staff of the Commission, past and 
present, of whom I see some in court.  I thank them for their assistance to me, the friendship of so many of them over the years, 
their kindness and tolerance.  I am always happy to see them as I see many of them here today.  Ms Anna Arangio's meticulous 
work in organising all of these sorts of functions deserves my gratitude and I express it now. 
I extend a very sincere thanks to the people of this State who reposed in me enough trust to allow me to perform this work for 
almost 17 years.  It is not possible for me, nor is it for me, to judge whether I have properly discharged my duty to them.  All I can 
say is that I have certainly endeavoured to do my best, and to give of my best. 
I thank the Deputy Registrar, President's jurisdiction, Ms Diana MacTiernan, for her competence, loyalty and cheerfulness, and I 
forgive her for barracking for Melbourne.   
I wish to thank my own personal staff, those able and kindly people, my associate, Nadine Redmond, my secretaries, Vanessa 
Vulich and Kim Donkin, who are here today.  I wish to thank my former past personal staff whom I see here today and welcome, 
Kylie Groves, Carryn Maddocks, Sue Sutherland.  I note that Kirsten Greenwood and Sue Markham have told me they are unable 
to be here today.  The competence, kindness, loyalty and friendship of my staff, both past and present, has made my work a great 
deal easier. 
I wish to make special mention of Vanessa Vulich (nee Rice), who has been my secretary for all of the time that I have been 
President of this Commission and who was, for some time prior to that, secretary to my predecessor, the Honourable Daniel O'Dea, 
as he was.  Her contribution to the work of these Chambers, and to the office of President, and to the Full Bench and the 
Commission, has been truly meritorious, and is worthy of very high praise. 
There are others of my friends here whom I thank for coming, and to whom each I owe individually much.  Others, who have been 
unable to be here, and have apologised, belong to the same category.  I will not mention them all, but you know who you are.  
There are also many other people who have done me kindnesses and/or given me their friendship over the years, and I thank them 
too.  They will know who they are. 
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I also thank all those persons who have taken the trouble to come here today to honour the Commission, through me, by their 
presence.  I am touched by that. 
I thank my brother, Maurice, and sister-in-law, Carol, for coming from Victoria to be here today.  My sister, Marie, cannot be here.  
I thank my grandchildren, James and Kade, for their affection for me.  James is here today, but I can't hear him.  Kade is 2½ months 
old, and has not yet been admitted to practice, so he can't take his place at the bar table. 
Last, and far from least, I thank Dr Christine Sharkey for her support and encouragement over many years.  She knows what she 
did, and I know what she did.  I thank my children, Rachel, Tom and Faith, for their love, kindness, loyalty and tolerance, and for 
the gift of themselves, and can assure them that I have spare time after retirement, and will be able to torment them.  I am delighted 
to see them all here today. 
Far from least, may I acknowledge Lauren Burgess, Tom's partner, and Rachel's partner, David Coates.  I thank them both for their 
immense kindness to me, and their friendship, and I am delighted to see them both here today. 
There are one or two observations which I would make about the Commission.  The Commission and its predecessor, the 
Arbitration Court, have now exercised successively the industrial jurisdiction of this State since 1902.  That is the time during 
which they have exercised the judicial power of this State as well. 
I have referred to some of these matters on the occasion of the celebration of 100 years of the existence of the Arbitration Court and 
its successor, the Industrial Relations Commission in this State, on the 2nd of April 2002, at a special sitting.  However, it is worth 
repeating some of the things that I mentioned there very briefly. 
The Commission exists and carries out its functions because this State is subject to the rule of law, and not the law of the rulers.  
The legitimacy of the Commission depends, in large measure, on the delivery of justice understood as a system by which varying 
outcomes are arrived at by fair processes. 
The continuity which this Commission represents is at the heart of the legal system in this State of which the Commission is part.  It 
is yet another example of the great significance of longevity in governmental and legal institutions in this State, and in this country.  
The acceptance of the legitimacy of those institutions, based to a significant extent on their longevity, is one of this nation's and this 
state's principal assets.  The Commission represents, too, a deeply embedded form of institutionalised civic capital. 
As President of this Commission I, with my colleagues, have been an inheritor of those great achievements of the industrial 
arbitration and conciliation system in this State, and a custodian of that capital.  I have endeavoured to be a good custodian of that 
inheritance, and I am proud and privileged to have been President of, and a member of, this Commission. 
I have now been involved in the practice of law, first of all as an articled clerk, and later, as President of this Commission, for over 
43 years.  I have practised in the city in two state and one territory jurisdictions;  in the country in one State;  in the suburbs in one 
jurisdiction, as well as in the federal jurisdiction.  I have had the privilege of judging cases relating to my fellow citizens as a 
Magistrate, special Children's Court Magistrate, and Judge of the Liquor Licensing Court, and President of this Commission.  It has 
been my privilege, and the gift to me of the citizens of this State, that I have been allowed to do this.  I would do it all again, had I 
the opportunity. 
I have been assisted at the bar table by many fine counsel and advocates.  I am grateful for that.  I have encountered many of my 
fellow citizens.  I am grateful for that.  I have received kindness and friendship from people from every walk in life, and learnt 
much from them all. 
I do not know what is ahead of me.  Certainly being tutored by my older grandchild is one of them and, later, no doubt, by my 
younger grandchild.  Time at my country place is another option, where I dig holes and look at the sky. 
I have contemplated writing a book, and have come up with a title.  It is called - - it will be called "The Iliad".  However, to date, I 
have only got as far as a cameo role for a wooden horse. 
I also thought that I might become a patron of the arts.  I, in fact, contemplated attending Signor Luciano Pavarotti's concert here, 
but I have decided not to, because he never attends any of mine. 
I have undertaken a Master's degree by course work, under James Michael's supervision, in relation to a railway engine which is 
called Thomas, and which seems to have an increasing multiplicity of friends with names like Harry, and James, and Percy.  All of 
them have faces.  None of the locomotives had faces when I was 2½.  And I can't distinguish between them, and my examiner is 
unrelenting and merciless with marking.  So, no doubt, there are other things that I can think of from time to time. 
Thank you all again.  I wish you all and your families peace, health and prosperity.  Now it is time to go, as the statute prescribes, 
and I do so.  I, therefore, say what I have said many times before: this sitting of the Full Bench of the Western Australian Industrial 
Relations Commission stands adjourned. 
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Result Declaration issued 
Representation 
Applicant Mr W Game 
Respondent Ms K Hasluck-Janes of counsel 

 
 

Declaration 
WHEREAS by application dated 28 October 2004 the applicant applied to the Commission pursuant to the Industrial Relations Act 
1979 (“the Act”) for assistance in relation to its claim for an industrial agreement to cover electrical employees of the respondent; 
AND WHEREAS on 11 November 2004, 8 March, 17 May, 24 June, 1 July and 10 August 2005 conciliation conferences were 
convened by the Commission in an endeavour to assist the parties to reach agreement on the terms of an industrial agreement to 
apply between them; 
AND WHEREAS as a consequence of the conciliation conferences and in numerous negotiations directly between the parties, on 
the application of the applicant, the Commission has formed the view that the applicant has bargained in good faith; that bargaining 
between the applicant and the respondent has failed; and there is no reasonable prospect of the negotiating parties reaching an 
agreement; 
NOW THEREFORE the Commission pursuant to the powers vested in it by s 42H(1) of the Act hereby declares - 

THAT bargaining has ended between the applicant and the respondent for the purposes of the herein application. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 02873 

COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE  
SUPERVISORY STAFF AWARD 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR OF THE COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

-v- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 24 OCTOBER 2005 
FILE NO PSAA 1 OF 2005 
CITATION NO. 2005 WAIRC 02873 
 
 
Result New Award 
 
 

Order 
A W A R D 

HAVING heard Mr R Heaperman on behalf of the Country High School Hostels Authority and Ms J van den Herik on behalf of the 
Civil Service Association of Western Australia Incorporated, and by consent, the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders:. 

THAT the following new Award be known as Country High School Hostels Authority Residential College Supervisory 
Staff Award 2005 be made in the terms of the following schedule and shall operate on and from the 23rd day of August 
2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Appeal Board. 

 

1. - TITLE 
This Award is known as the Country High School Hostels Authority Residential College Supervisory Staff Award 2005. 

2. - MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $484.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $484.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3669 
 

(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $484.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

 (b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements. Absorption, which is contrary to the terms of an agreement, is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week. 
 (b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in force 

immediately prior to the making of this Award. 
3. - ARRANGEMENT 

1. Title 
2. Minimum Adult Award Wage 
3. Arrangement 
4. Area of Operation 
5. Scope 
6. Term of Award 
7. Definitions 
8. Contract of Service 
9. Hours of Duty 
10. Part-time Employment 
11. Fixed-Term Contract Employees 
12. Casual Employment 
13. Traineeships 
14. Salaries 
15. Annual Increments 
16. Purchased Leave - Deferred Salary Arrangement 
17. Salary Packaging Arrangement 
18. Keeping of and Access to Employment Records 
19. District Allowance 
20. Disturbance Allowance 
21. Higher Duties Allowance 
22. Motor Vehicle Allowance 
23. Relieving Allowance 
24. Removal Allowance 
25. Part-time/Casual Sleepover Allowance 
26. Transfer Allowance 
27. Travelling Allowance 
28. Annual Leave  
29. Between Term Leave 
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30. Long Service Leave 
31. Sick Leave 
32. Short Leave 
33. Carer’s Leave 
34. War Caused Illness 
35. Bereavement Leave 
36. Blood/Plasma Donors Leave 
37. Cultural/Ceremonial Leave 
38. Emergency Service Leave 
39. Leave Without Pay 
40. Defence Force Reserves Leave 
41. Parental Leave 
42. Study Leave 
43. Witness and Jury Service 
44. Consultation 
45. Dispute Settlement Procedure 
46. Leave To Attend Union Business 
47. Right of Entry and Inspection by Authorised Representatives 
48. Trade Union Training Leave 
49. Union Facilities for Union Representatives 
50. Copies of the Award 
51. Parties to the Award 
Schedules 
Schedule A – Salaries 
Schedule B – District Allowance 
Schedule C – Motor Vehicle Allowance 
Schedule D – Travelling, Transfer and Relieving Allowance 

4. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia. 

5. – SCOPE 
This Award shall apply to all employees employed by or working in the Country High School Hostels Authority as a supervisor, 
senior supervisor or college manager who are members of, or eligible to be members, of the Civil Service Association of Western 
Australia Incorporated. 

6. – TERM OF AWARD 
This Award shall operate on and from the 23rd day of August 2005 and shall remain in force for one year. 

7. – DEFINITIONS 
For the purposes of this Award the following definitions apply: 

(a) “Award” means Country High School Hostels Authority Residential College Supervisory Staff Award 2005. 
(b) “Authority” means the Country High School Hostels Authority. 
(c) “Board of Management” means a committee established under the Country High School Hostels Authority Act 

1960 to undertake and carry out the general management of a residential college in accordance with the powers 
and functions delegated to it in the CHSHA College Board of Management Constitution. 

(d) “Day” means from midnight to midnight. 
(e) "De facto Partner" means a relationship (other than a legal marriage) between two persons who live together in 

a ‘marriage-like’ relationship and includes same sex partners. 
(f) “Director” means the person acting in or performing the duties of the office of Director of the Country High 

School Hostels Authority. 
(g) “Employee” means someone employed by the employer in the capacity of a supervisor, senior supervisor or 

college manager. 
(h) “Employer” means the Country High School Hostels Authority as constituted by the Country High School 

Hostels Authority Act 1960. 
(i) “Government” means the Government of Western Australia. 
(j) "Partner" means either spouse or de facto partner. 
(k) “School Year” means the period gazetted as such by the Minister for Education and Training. 
(l) "Spouse" means a person who is lawfully married to that person. 
(m) “Term” means the period between commencement and finishing dates of the school term as gazetted. 
(n) “Union” means the Civil Service Association of Western Australia Incorporated. 
(o) “WAIRC” means the Western Australian Industrial Relations Commission. 
(p) “Year” shall commence from one week prior to the commencement of the school year and continue to the day 

prior to one (1) week before the commencement of the following school year. 
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8. - CONTRACT OF SERVICE 
(1) Probation 

(a) Every employee appointed to the employ of an employer shall be on probation for a period not exceeding six 
(6) months, unless otherwise determined by the employer. 

(b) At any time during the period of probation the employer may annul the appointment and terminate the services 
of the employee by the giving of one (1) week’s notice by either party or payment in lieu thereof, by either 
party. 

(c) As soon as possible following the expiry of the period of probation the employer shall notify in writing on 
whether they intend to:  
(i) confirm the appointment; or 
(ii) extend the period of probation for up to six (6) months; and 
(iii) terminate the employment, effective at the end of the probationary period.  

(d) Where the employer extends the period of probationary employment the contract of employment may be 
terminated as set out in paragraph (b) of this subclause. 

(e) The employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and 
the employee shall not be entitled to any notice or payment in lieu of notice. 

(2) Notice 
(a) No employee shall leave the employ of an employer until the expiration of four (4) weeks written notice of the 

employee’s intention to do so, without the approval of the employer.  An employee who fails to give the 
required notice shall forfeit a sum of $500.00.  Such monies may be withheld from monies due on termination. 

(b) Four (4) weeks written notice shall be given by the employer to an employee whose services are no longer 
required.  Provided that the employer may pay the employee four (4) weeks salary in lieu of the said notice.  
The period of notice for an employee, who at any time of being terminated is over 45 years of age and has 
completed at least two years continuous service with the employer, shall be increased by one week. 

(c) Payment in lieu of notice must equal or exceed the total amounts that, if the employee’s employment had 
continued until the end of the required period of notice, the employer would have become liable to pay the 
employee because of their employment continuing during that period.  

(d) Payment in lieu of notice must be worked out on the basis of: 
(i) The employee’s ordinary hours of work, even if they are not standard hours; 
(ii) The amounts ordinarily payable to the employee in respect of those hours including, for example, 

allowances, loadings and penalties; and 
(iii) Any other amount payable under the employee’s contract of employment.  

(e) The employer may summarily dismiss an employee deemed guilty of serious misconduct and the employee 
shall not be entitled to any notice or payment in lieu of notice. 

(f) An employee having attained the age of 55 years shall be entitled to retire from the employ of the employer. 
(3) (a) A part-time employee shall be entitled to the same salary, leave and other conditions prescribed in this Award 

as for full-time employees, with payment for paid leave being in the proportion to which the employee’s weekly 
hours bear to the weekly hours of an employee engaged full-time in that class of work. 

(b) The provisions of clause 8.2 shall also apply in respect to part-time employees. 
(4) (a) The employer may employ employees for a fixed term consistent with Clause 11. – Fixed Term Contract 

Employees of the Award. 
(b) The provisions of paragraphs (a), (b), (c) and (d) of subclause .2 of this clause shall also apply in respect to 

fixed term employees. 
9. - HOURS OF DUTY 

(1) (a) Definitions 
a ‘term period’ means one (1) of four (4) school terms in a calendar year. 

(b) The Board of Management in conjunction with the College Manager shall determine the rostered hours of duty 
for employees so as to meet their individual college requirements.  In doing so it shall be ensured that: 
(i) the total rostered hours of duty shall not exceed 2,200 per year; 
(ii) the total hours include: 

(aa) rostered hours over a term period; 
(bb) attendance at work one (1) week before the commencement of the school year; 
(cc) rostered hours while in attendance at weekend camps; 
(dd) being available at all times that students are residing at the college prior to the school term 

or while they are awaiting transport home on the completion of the school term; and 
(ee) attendance at staff professional development seminars/ meetings throughout the year. 

(c) The rostered hours of duty shall not exceed 55 hours per week averaged over a term period.   
(d) Where an employee is required to work in excess of these hours, time worked in excess of 55 hours per week 

averaged over a term period is to be paid at the normal rate or treated as time off in lieu of payment for actual 
time worked.   
(i) the time off in lieu of payment shall be taken during term at a time agreed upon between employer and 

employee; 
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(ii) where at the end of the term an employee has worked in excess of the hours of subclause (1) 
paragraph (c) of this clause and has accrued time in lieu of additional hours worked, the time not 
reconciled shall be cleared within the first four (4) weeks of the following term or paid out; and 

(iii) all rostered work is to be shared as equitably as possible between all employees required to be part of 
the rostered system. 

(2) As part of a normal roster, an employee shall not be rostered to work more than nine (9) hours a day without a one (1) 
hour break.  Availability of this one (1) hour break for employees rostered on weekends will be subject to the requirement 
to provide duty of care in relation to weekend activities (eg. sporting events, excursions and camps) and emergencies. 

(3) Employees shall be entitled to two (2) full consecutive days, or 48 consecutive hours, off duty per week. 
10. - PART-TIME EMPLOYMENT 

(1) A part-time employee is entitled to the same conditions of employment prescribed in this Award for full-time employees 
on a pro rata basis. 

(2) Part-time employment is defined as regular and continuing employment of hours less than full-time hours. 
(3) An employee who is employed on a part-time basis shall be paid the appropriate hourly rate based on the actual number 

of rostered hours worked.  These rates are contained within Schedule A. – Salaries and do not include the 25% loading 
allowance as per clause 14. -  Salaries subclause (4) of this Award. 

(4) Each permanent part-time arrangement shall be confirmed in writing and shall include the agreed period of the 
arrangement and the agreed hours of duty.  

(5) The employer shall give an employee one (1) month’s notice of any proposed variation to that employee’s starting and 
finishing times and/or particular days worked, provided that the employer shall not vary the employee’s total weekly 
hours of duty without the employee’s written consent, a copy of which shall be placed on record. 

(6) There may be exceptional reasons for temporary variations to an employee’s working hours.  Since the usual reasons for 
seeking part-time employment are because of other commitments, any variations must be agreed to in writing by the part-
time employee. 

(7) If agreement is reached to vary an employee’s working hours pursuant to this subclause: 
(a) the total time worked on any day will not exceed nine (9) hours unless otherwise agreed between employer and 

employee; and 
(b) additional days worked, up to a total of five (5) days per week, are regarded as an extension of the contract and 

should be paid at the normal rate. 
Annual Leave 
(8) Payment to a part-time employee proceeding on annual leave shall be calculated having regard for any variations to the 

employee’s ordinary rostered hours during the accrual period.  Payment in such instances shall be calculated as follows: 
(a) Where accrued annual leave only is being taken, the ordinary hours worked by the employee over the accrual 

period shall be averaged to achieve the average hours worked per fortnight.  This average is then applied to the 
formula to achieve an average fortnightly rate of pay: 

Average fortnightly hours worked x appropriate fortnightly salary 
75 

(b) Annual leave taken entirely in advance shall be paid according to the salary the employee would have received 
had the employee not proceeded on leave. 

Conversion from Full-Time to Part-Time Employment 
(9) Where a full-time employee is permitted at their initiative to work part-time for a specified period no greater than 12 

months, that employee has a right, upon written application to revert to full-time hours in that position, or a position of 
equal classification, as soon as deemed practicable by the employer, but no later than the expiry of the agreed period. 

(10) A full-time employee who at their inititiave works part-time for an unspecified period may apply to revert to full-time 
hours in that position but only as soon as deemed practicable by the employer.  This should not prevent the transfer of the 
said employee to another full-time position at a classification commensurable to that of their previous full-time position. 

(11) An employee employed directly as part-time who wishes to become full-time is required to seek promotion or transfer to 
a full-time position by: 
(a) application for advertised vacancies; and/or 
(b) by notification in writing to the employer of their desire to convert to full-time employment. 

11. - FIXED-TERM CONTRACT EMPLOYEES 
(1) The employer may employ employees for a fixed-term subject to clause 11.4 of this Award, 
(2) Employees employed for a fixed term shall be advised in writing of the terms and the appointment and such advice shall 

specify the dates of commencement and termination of employment. 
(3) The provisions of clause 8  – Notice, subclause (2), of this Award also applies in respect of fixed-term employees. 
(4) In exercising their employing authority, the employer may only employ a person as a fixed-term contract employee in the 

following circumstances: 
(a) Covering one-off periods of relief; or 
(b) In any other situation as is agreed between the parties to this Award. 

12. - CASUAL EMPLOYMENT 
(1) Casual employees are engaged by the hour.  Casual employment may be terminated by either party at any time by the 

giving of one (1) hour’s notice, or payment in lieu thereof. 
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(2) A casual employee is an employee engaged for a period not exceeding one (1) calendar month in any period of 
engagement, or on an hourly rate of pay by agreement between the Union and the employer. 

(3) Employees who are engaged on a casual basis shall be paid a 20% loading in lieu of annual leave, sick leave, long service 
leave and payment for public holidays. 

(4) The conditions of employment, leave and allowances provided under this Award, with the exception of bereavement 
leave, do not apply to a casual employee.  The hours worked by a casual employee shall be paid as per Schedule A. – 
Salaries, of this Award.  The rates include a 20% casual loading but do not include the 25% loading allowance as per 
clause 14 – Salaries , subclause (4) of this Award. 

(5) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid leave, with 
the exception of bereavement leave before they are engaged. 

13. - TRAINEESHIPS 
(1) Definitions 

(a) "Part-Time Trainee" means a trainee who is employed for a minimum of 20 hours per week (except in the case 
of school based traineeships), and has regular and stable hours of work each week, to allow training to occur.  
Wages and entitlements accrue on a pro rata basis. 

(b)  "Traineeship" means a full-time or part-time structured employment based training arrangement approved by 
the Western Australian Department of Education and Training where the trainee gains work experience and has 
the opportunity to learn new skills in a work environment.  On successful completion of the traineeship the 
trainee obtains a nationally recognised qualification. 

(c) "Traineeship Training Contract" means the agreement between the employer and the trainee that provides 
details of the traineeship and obligations of the employer and the trainee and is registered with the Western 
Australian Department of Education and Training. 

(d) "Training Plan" means the plan that outlines what training and assessment will be conducted off-the-job and 
what will be conducted on-the-job and how the Registered Training Organisation will assist in ensuring the 
integrity of both aspects of the training and assessment process. 

(2) Traineeships 
Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid workers or 
volunteers or reduce the hours worked by existing employees. 

(3) Training Conditions 
The arrangements between the employer and the trainee in relation to the traineeship are as specified in the Traineeship 
Training Contract, as administered by the Western Australian Department of Education and Training.  The trainee will be 
trained in accordance with the agreed Training Plan. 

(4) Employment Conditions 
(a) the initial period of employment for trainees is the nominal training period endorsed at the time the particular 

traineeship is established; 
(b) completion of the traineeship scheme will not guarantee the trainee future employment in the public sector, but 

the employer will cooperate to assist the trainee to be placed in suitable employment, should a position arise; 
(c) trainees are permitted to be absent from work without loss of continuity of employment to attend off-the-job 

training in accordance with the Training Plan.  However, except for absences provided for under this Award, 
failure to attend for work or training without an acceptable cause may result in loss of pay for the period of the 
absence; and 

(d) trainees will receive a mix of supervised work experience, structured training on-the-job and off-the-job, and 
the opportunity to practice new skills in a work environment. 

(5) Wages 
The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for employees up to 
and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum Conditions of 
Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more years of age. 

14. - SALARIES 
(1) The annual salaries provided for by this Award shall be those contained in Schedule A. – Salaries of this Award.   
(2) (a) The gradings of each residential college shall be established on the last calendar day of  February each year and 

be based upon a college’s enrolment on that date applied to the following formula: 
Gradings are derived from the grading total as follows: 

Student Enrolments Grading 
0 – 20 A 
21 – 80 B 
81 – 130 C 
131 – 200 D 
201 – 300 E 

(b) The salaries for employees employed at each residential college shall be in accordance with the salaries 
outlined in Schedule A. – Salaries and adjusted from the first day in March each year according to the college’s 
grading based on student enrolments.   

(c) Upgrading and Downgrading of Colleges and Effect on Salary 
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(i) Where a college is upgraded the College Manager and Senior Supervisor(s) shall be 
upgraded/reclassified to the higher level at the first salary incremental point in the first instance.   

(ii) Should the college be downgraded in the following year, the College Manager and Senior 
Supervisor(s) shall retain their salary but shall not be entitled to further salary increments or salary 
increases until such time as the salary of the adjacent lower grading overtakes his or her salary. 

(iii) Should the college be downgraded after the second year, the College Manager and Senior 
Supervisor(s) shall retain their incremental salary point and will continue to receive salary increases.  
He or she would not however, be eligible to proceed to a further incremental point until such time as 
the college is further upgraded or they transfer to a college of the same grading. 

(iv) Should the college regain the higher grading after two (2) years the College Manager and Senior 
Supervisor(s) shall be reinstated to the equivalent incremental point at which their salary was pegged 
and either the provisions of paragraph (ii), (iii), or (v) of sub clause 15.3(c) shall apply.  

(v) Should the college retain the higher grading the College Manager and Senior Supervisor(s) shall 
continue to receive the salary increments applicable to the grading/classification. 

For the purposes of this sub clause the following means: 
“On Call” means a period of time when an employee is required to remain on-site and be immediately contactable in 
readiness to deal with situations of an essential nature. 
“Essential Nature” means circumstances urgent in nature and may mean attending to ill residents, emergency 
situations and accidents.  

(3) A 25% loading allowance is paid on 46 weeks of the year to compensate for regular weekend work, extended hours of 
duty, working public holidays and for being on call during the “lights out” period.  The 25% loading allowance is not paid 
on Between Term Leave as described in Clause 29. – Between Term Leave, of this Award. 

(4) For the purposes of calculating total annual salary (annual base salary plus 25% loading allowance) the following formula 
will apply: 
(a) annual base salary x 12 divided by 313 = fortnightly base salary 
(b) fortnightly base salary x 23 fortnights = base salary over 46 weeks 
(c) base salary over 46 weeks x 0.25 = loading allowance over 46 weeks 
(d) annual base salary add 25% loading allowance = total annual salary. 

(5) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the employer. 
(6) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award are subject to arbitrated safety net adjustments made under the Arbitrated Safety 
Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay above the 
rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial agreement. 

(c)  Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

15. - ANNUAL INCREMENTS 
(1) Subject to good conduct, diligence and efficiency, an employee shall proceed to the maximum of the employee’s salary 

range by annual increments according to the increments of such salary range. 
(2) Before any increase in salary is paid to an employee who occupies an office which is allocated a range of salary, the 

employer must be satisfied in respect of the employee’s efficiency, diligence and conduct.  Where the employer is 
satisfied with the assessment, the increase in salary shall be paid. 

(3) Where an employee is the subject of an adverse assessment pursuant to subclause (.2) of this clause the following 
provisions shall apply: 
(a) the assessment shall be put in writing and brought to the notice of the employee and shall be initialled by the 

employee; 
(b) if the employee desires to give any explanation in respect of the assessment or give any reasons for disagreeing 

with the assessment, the employee shall put the explanation or reasons in writing; 
(c) the employer shall consider the assessment and employee’s explanation or reasons; and 
(d) the employer shall notify the employee of the decision within 28 clear days of receipt of the assessment. 

(4) Where an increase is not paid for a specific period, the employer shall complete a further assessment before the expiry of 
that specific period and the provisions of subclauses (2) and (3) of this clause shall apply in respect of that assessment. 

(5) The non-payment of an increase shall not change the normal anniversary date of any further increase due to the employee. 
(6) For the purpose of this clause “continuous service”, shall not include; 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay, which exceeds 14 calendar days, the entire period of such leave without pay is excised in 
full; 

(b) any period which exceeds six (6) months in one (1) continuous period during which an employee is absent on 
workers’ compensation.  Provided that only that portion of such continuous absence which exceeds six (6) 
months shall not count as “continuous service”; and 
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(c) any period that exceeds three (3) months in one (1) continuous period during which an employee is absent on 
sick leave without pay.  Provided that only that portion of such continuous absence that exceeds three (3) 
months shall not count as “continuous service”. 

16.- PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the employer, an employee may elect to receive, over a four (4) year period, 80% of the 

salary they would otherwise be entitled to receive in accordance with this Award. 
(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an employee completes four (4) years of deferred salary service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four (4) year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant authority.  The employer will put any necessary arrangements into place. 

17. - SALARY PACKAGING ARRANGEMENT 
(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost (TEC), (as defined in subclause (3) of this clause) of an employee, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in this Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable Federal 
and State legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

18. - KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
Employers must ensure that the keeping of employment records and access to employment records of employees is in accordance 
with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records.  If the employer maintains a 
personal or other file on an employee subject to the employer’s convenience, the employee shall be entitled to examine all material 
maintained on that file. 

19. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meaning: 

"Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who relies on the employee for 

their main support; 
who does not receive a district or location allowance of any kind.  
"Partial Dependant" in relation to an employee means:  
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who relies on the employee for 

their main support; 
who receives a district or location allowance of any kind less than that applicable to an employee without dependants 
under any award, agreement or other provision regulating the employment of the partial dependant. 
"Spouse" means an employee's spouse including a de facto partner. 
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(2) (a) For the purposes of this clause, the boundaries of the various districts shall be as described hereunder and as 
delineated on the plan in Schedule B. – District Allowance of this Award. 

(b) For the purposes of this clause, a district shall mean: 
(i) The area within a line commencing on the coast; thence east along latitude 28 to a point north of 

Tallering Peak, thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; 
thence to a point southeast at the junction of latitude 32 and longitude 119; thence south along  
longitude 119 to coast. 

(ii) That area within a line commencing on the south coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to a point on latitude 30; thence west along latitude 30 
to the boundary of No 1 District. 

(iii) The area within a line commencing on the coast at latitude 26; then along latitude 26 to longitude 123; 
thence south along longitude 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at latitude 24; thence east to the South Australian 
Border; thence south to the coast; thence along the coast to longitude 123 thence north to the 
intersection of  latitude 26; thence west along latitude 26 to the coast. 

(v) That area of the State situated between the latitude 24 and a line running east from Carnot Bay to the 
Northern Territory. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. – District 

Allowance to this Award, for the district in which the employee's headquarters is located.  Provided that where the 
employee's headquarters is situated in a town or place specified in Column III of Schedule B. – District Allowance, the 
employee shall be paid a district allowance at the rate appropriate to that town or place as prescribed in Column IV of 
Schedule B. – District Allowance. 

(4) An employee who has a dependant shall be paid double the district allowance prescribed by subclause 19.3 of this clause 
for the district, town or place in which the employee's headquarters is located. 

(5) Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (3) of this clause plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if he or she was employed in a full-time capacity under this Award or other provision regulating 
the employment of the partial dependant. 

(6) When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(7) When an employee is on long service leave or other approved leave with pay (other than annual recreational leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependant/s or partial 
dependant/s remain in the district in which the employee's headquarters are situated. 

(8) When an employee leaves his or her district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two (2) weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

(9) Except as provided in subclause (8) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses. 

(10) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in Schedule 
B. – District Allowance to this Award, is required to travel or temporarily reside for any period in excess of one  (1) 
month in any district or districts in respect of which such allowance is so payable, the employee shall be paid for the 
whole of such a period a district allowance at the appropriate rate prescribed by subclauses .(3),(4) or (5) of this clause, 
for the district in which the employee spends the greater period of time. 

(11) When an employee is provided with free board and lodging by the employer the allowance shall be reduced to two-thirds 
of the allowance the employee would ordinarily be entitled to under this clause. 

(12) An employee who is employed on a part-time basis shall be entitled to district allowance on a pro rata basis.  The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by this Award.  That proportion of the appropriate allowance shall be payable to the employee. 

(13) The rates expressed in Schedule B. – District Allowance of this Award shall be adjusted administratively every 12 
months, effective from the first pay period to commence on or after the first day of July in each year, in accordance with 
the official All Groups Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the 
March quarter by the Australian Bureau of Statistics. 
The rates agreed, in accordance with the above formula, by the parties shall then be lodged with the Registrar of the 
WAIRC. 
The rates expressed in Schedule B. – District Allowance shall be applied in accordance with circulars to departments and 
authorities. 

(14) Where agreement is not reached the provisions of Clause 45. - Dispute Settlement Procedure of this Award will apply. 
20. - DISTURBANCE ALLOWANCE 

(1) Where an employee is transferred and incurs expenses in the areas referred to in subclause 20.2 of this clause as a result 
of that transfer, then the employee shall be granted a disturbance allowance and shall be reimbursed by the employer the 
actual expenditure incurred upon production of receipts or such other evidence as may be required. 

(2) The disturbance allowance shall include - 
(a) costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including Government owned accommodation; 
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(b) costs incurred with the connection or reconnection of services to the employee's household including 
Government owned accommodation for water, gas or electricity; and 

(c) costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
(3) months. 

21. - HIGHER DUTIES ALLOWANCE 
(1) Subject to subclause (2) of this clause an employee who is directed by the employer to act in an office which is classified 

higher than the employee’s own substantive office and who performs the full duties and accepts the full responsibility of 
the higher office for a continuous period of five (5) consecutive working days or more, shall, subject to the provisions of 
this clause, be paid an allowance equal to the difference between the employee’s own salary and the salary the employee 
would receive if the employee was permanently appointed to the office in which the employee is so directed to act. 

(2) (a) An employee who is directed to act in a higher classified office but who is not required to carry out the full 
duties of the position and/or accept the full responsibilities, shall be paid such proportion of the allowance 
provided for in subclause (1) of this clause as the duties and responsibilities performed bear to the full duties 
and responsibilities of the higher office.  Provided that the employee shall be informed, prior to the 
commencement of acting in the higher classified office, of the duties to be carried out, the responsibilities to be 
accepted and the allowance paid. 

(b) The allowance paid may be adjusted during the period of higher duties. 
(3) Where the full duties of a higher office are temporarily performed by two (2) or more employees they shall each be paid 

an allowance as determined by the employer. 
(4) Where an employee is directed to act in an office which has an incremental range of salaries such employee shall be 

entitled to receive an increase in higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office; provided that acting service with allowance for 
acting in offices for the same classification or higher than the office during the eighteen months preceding the 
commencement of so acting shall aggregate as qualifying service towards such an increase in the allowance. 

(5) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee’s own for periods less than five ( 5) working days 
without any break in acting service, such employee shall be paid higher duties allowance for such periods; provided the 
payment shall be made at the highest rate of the employee has been paid during the term of continuous acting or at the 
rate applicable to the office in which the employee is currently acting – whichever is the lesser. 

(6) Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
12 months or more, proceeds on: 
(a) a period of normal annual leave;  or 
(b) a period of any other approved leave of absence of not more than four (4) weeks,  
Such an employee shall continue to receive the allowance for the period of leave;  provided that this subclause shall also 
apply to an employee who has been in receipt of an allowance for less than 12 months if during the employee’s absence 
no other employee acts in the office in which the employee was acting immediately prior to proceeding on leave and the 
employee resumes in the office immediately on return from leave. 

(7) Where an employee who is in receipt of an allowance granted under this clause proceeds on a period of any other 
approved leave of absence of more than four (4) weeks, such employee shall not be entitled to receive payment of such 
allowance for the whole or any part of the period of such leave. 

(8) For the purpose of this clause “normal annual leave” shall mean the annual period of recreation leave as prescribed in 
clause 28 – Annual Leave, of this Award and between term leave as prescribed by clause 29. – Between Term Leave, of 
this Award. 

22. - MOTOR VEHICLE ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

(a) "A Year" means 12 months commencing on the first day of July and ending on the thirtieth day of June next 
following.  

(b) "Metropolitan Area" means that area within a radius of 50 kilometres from the Perth Railway Station.  
(c) "Southwest Land Division" means the southwest land division as defined by Section 6, Schedule 1 of the Land 

Administration Act 1997 excluding the area contained within the metropolitan area.  
(d) "Rest of the State" means that area south of 22.5 degrees south latitude, excluding the metropolitan area and the 

southwest land division. 
(e) "Term of Employment" means a requirement made known to the employee at the time of applying for the 

position by way of publication in the advertisement for the position, written advice to the employee contained 
in the offer for the position or oral communication at interview by an interviewing employee and such 
requirement is accepted by the employee either in writing or orally.  

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences that effect 
entitlements as provided by Schedule C. – Motor Vehicle Allowance. 

(2) (a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I 
of Schedule C. – Motor Vehicle Allowance for journeys travelled on official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the provisions of subclause (2) paragraph (a) of this clause will also be 
subject to the following conditions: 

(c) for the purposes of subclause.(2) paragraph (a) of this clause an employee shall be reimbursed with the 
appropriate rates set out in Part 1 of Schedule C. – Motor Vehicle Allowance for the distance travelled from the 
employee's residence to the place of duty and for the return distance travelled from place of duty to residence 
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except on a day where the employee travels direct from residence to headquarters and return and is not required 
to use the vehicle on official business during the day; 
(i) where an employee in the course of a journey travels through two (2) or more separate areas, 

reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Part 1 of Schedule C. – Motor Vehicle Allowance; 

(ii) where an employee does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months' qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly; 

(iii) where a part-time employee is eligible for a payment of an allowance under subclause (2) paragraph 
(b) subparagraph (iii) of this clause such allowance shall be calculated on the proportion of total hours 
worked in that year by the employee to the annual standard hours had the employee been employed 
on a full-time basis for the year; 

(iv) an employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement; 

(v) the employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three (3) months' written notice of the intention so to do shall 
be given to the employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an employee who is not normally required to supply and maintain a 
motor vehicle as a term of employment and who is required to relieve an employee required to supply and 
maintain a motor vehicle as a term of employment shall be reimbursed all expenses incurred in accordance with 
the appropriate rates set out in Part I of Schedule C – Motor Vehicle Allowance for all journeys travelled on 
official business and approved by the employer where the employee is required to use the vehicle on official 
business whilst carrying out the relief duty. 

(b) For the purposes of paragraph (a) of this subclause an employee shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Part 1 of Schedule C. – Motor Vehicle Allowance for the 
distance travelled from the employee's residence to place of duty and the return distance travelled from the 
place of duty to residence except on a day where the employee travels direct from residence to headquarters and 
return and is not required to use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey travels through two (2) or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Part 1 of Schedule C. 
– Motor Vehicle Allowance. 

(d) For the purpose of this subclause the allowance prescribed in subclause.(2) paragraph (b) subparagraphs (iii), 
(iv) and (vi) of this clause shall not apply. 

(4) (a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts 2 and 3 of Schedule C. – Motor Vehicle Allowance. 

(b) For the purpose of paragraph (a) of this subclause an employee shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the employee's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two (2) or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Part 2 of Schedule C. 
– Motor Vehicle Allowance if applicable 

(5) Allowance for towing the employer’s caravan or trailer. 
 In cases where employees are required to tow the employer’s caravans on official business, the additional rate shall be 6.5 

cents per kilometre.  When the employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) The rates expressed in Schedule C. – Motor Vehicle Allowance and subclause (5) of this clause shall be applied in 
accordance with circulars to departments and authorities. 

23. – RELIEVING ALLOWANCE 
(1) An employee who is required to take up duty away from headquarters on relief duty or to perform special duty, and 

necessarily resides temporarily away from the employee’s usual place of residence, shall be reimbursed reasonable 
expenses on the following basis: 
(a) Where the employee is: 

(i) supplied with accommodation and meals free of charge, or 
(ii) accommodated at a Government institution, hostel or similar establishment and supplied with meals, 
(iii) reimbursement shall be in accordance with the rates prescribed in Column A, Items 1, 2 or 3 of 

Schedule D. – Travelling, Transfer and Relieving Allowance of this Award. 
(b) Where the employee is fully responsible for accommodation, meals and incidental expenses and hotel or motel 

accommodation is utilised: 
(i) For the first 42 days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items 4 to 8 of Schedule D. – Travelling, Transfer and Relieving 
Allowance. 
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(ii) For periods in excess of 42 days after arrival in the new locality reimbursement shall be in accordance 
with the rates prescribed in Column B, Items 4 to 8 of Schedule D. – Travelling, Transfer and 
Relieving Allowance for employees with dependants or Column C, Items 4 to 8 of Schedule D. – 
Travelling, Transfer and Relieving Allowance for employees without dependants: Provided that the 
period of reimbursement under this subclause shall not exceed forty-nine days without the approval of 
the employer. 

(c) Where the employee is fully responsible for accommodation, meals and incidental expenses and other than 
hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in 
Column A, Items 9, 10 or 11 of Schedule D. – Travelling, Transfer and Relieving Allowance. 

(2) Reimbursement of expenses shall not be suspended should an employee become ill whilst on relief duty, provided leave 
for the period of such illness is approved in accordance with the provisions of Clause 31. – Sick Leave, of this Award and 
the employee continues to incur incidental expenses. 

(3) When an employee, who is required to relieve or perform special duties in accordance with subclause 23.1 of this clause 
is authorised by the employer to travel to the new locality in the employee’s own motor vehicle such employee shall be 
reimbursed for the return journey as follows: 
(a) An employee who is required to supply and maintain a motor vehicle as a term of employment for the period of 

relieving or special duties shall be reimbursed the appropriate rate prescribed by subclause (2) of Clause 24. – 
Motor Vehicle Allowance of this Award for the distance necessarily travelled. 

(b) Where the employee will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half of the appropriate rate prescribed by subclause 
.(4) of Clause 24. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(4) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the employer. 

(5) The provisions of Clause 27. - Travelling Allowance of this Award shall not operate concurrently with the provisions of 
this clause to permit an employee to be paid allowances in respect of both travelling and relieving expenses for the same 
period.  

(6) The rates expressed in Schedule D. – Travelling, Transfer and Relieving Allowance shall be applied in accordance with 
circulars to departments and authorities. 

24. - REMOVAL ALLOWANCE 
(1) When an employee is transferred to a new locality in the interests of the employer, or in the ordinary course of promotion 

or transfer, or on account of illness due to causes over which the employee has no control, the employee shall be 
reimbursed: 
(a) The actual reasonable cost of conveyance for the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport furniture, effects and appliances.  
Provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 

 Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s 
dependants for the purpose of household enjoyment. 

 Pets do not include domesticated livestock, native animals or equine animals. 
(2) An employee who is transferred solely at the employee's own request or on account of misconduct must bear the whole 

cost of removal unless otherwise determined by the employer prior to removal. 
(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of one (1) motor 

vehicle.  If authorised by the employer to travel to a new locality in the employee's own motor vehicle, reimbursement 
shall be as follows: 

(i) Where an employee will be required to supply and maintain a motor vehicle as a term of employment 
at the new headquarters, the employee shall be reimbursed the appropriate rate prescribed by 
subclause (2) of Clause 22. - Motor Vehicle Allowance of this Award for the distance necessarily 
travelled. 

(ii) Where the employee will not be required to maintain a motor vehicle for use on official business at the 
new headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half 
of the appropriate rate prescribed by subclause (4) of Clause 22. - Motor Vehicle Allowance of this 
Award. 

(4) The employee shall, before removal is undertaken, obtain quotes from at least two (2) carriers which shall be submitted to 
the employer who may authorise the acceptance of the more suitable.  Provided that the payment for a volume amount 
beyond 35 cubic metres is not to occur without the written approval of the employer having first been obtained. 

(5) The employer may, in lieu of conveyance, authorise payment of an amount not exceeding the maximum prescribed by 
paragraph (b) of subclause (1) of this clause to compensate for loss in any case where an employee with prior approval of 
the employer, disposes of the employee's furniture, effects and appliances instead of removing them to the employee's 
new headquarters.  Provided that such payment shall not exceed the sum which would have been paid if such furniture, 



3680 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

effects and appliances had been removed by the cheapest method of transport available and the volume was 35 cubic 
metres. 

(6) Where an employee is transferred to Government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $964.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage of the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four (4) years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective offices.  This entitlement shall only be available to employees 
who have completed their training and who incur costs when moving to their first posting. 

(9) The rates expressed in subclause (1) paragraphs (c) and (d) and subclause (6) shall be applied in accordance with circulars 
to departments and authorities. 

25. - PART-TIME/CASUAL SLEEPOVER ALLOWANCE 
(1) For the purpose of this clause the following terms shall have this meaning: 

(a) “Sleepover” means a period of time overnight when an employee is required to reside in accommodation 
adjacent to or attached to student dormitories and is required to be immediately contactable (on call) to deal 
with situations of an essential nature. 

(b) “Essential Nature” means circumstances urgent in nature and may mean attending to ill residents, emergency 
situations and accidents. 

(2) An employee may be required to perform sleepovers as a regular part of their duties.  Sleepovers shall be shared equitably 
among all staff. 

(3) Employees shall be provided with accommodation for sleepovers which should at least contain a bed, tea and coffee 
making facilities and private ablution facilities. 

(4) An overnight sleepover allowance of $32.40 will be paid with effect from the first pay period on or after registration of 
this Award, to those employed on a casual or part-time basis to fulfil the duties of a sleepover.  This allowance shall be 
paid on top of the hourly payment provided for work prior to and following the sleepover.  The Sleepover Allowance in 
this Award shall be adjusted administratively every twelve months, effective from the first pay period to commence on or 
after the first day of July in each year, in accordance with the official All Groups Consumer Price Index (CPI) for Perth, 
as published for the preceding twelve months at the end of the March quarter by the Australian Bureau of Statistics. 

26. - TRANSFER ALLOWANCE 
(1) Subject to subclauses  (2) and (5) of this clause, an employee who is transferred to a new locality in the public interest, or 

in the ordinary course of promotion or transfer, or on account of illness due to causes over which the employee has no 
control, shall be paid at the rates prescribed in Column A, Items 4, 5 or 6 of Schedule D. – Travelling, Transfer and 
Relieving Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, 
Items 7 and 8 of Schedule D. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at new 
headquarters in another State of Australia.  Provided that if an employee is required to travel on official business during 
the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 27. - Travelling Allowance to permit an employee 
to be paid allowances in respect of both travelling and transfer expenses for the same period. 

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the employer shall: 
(a) require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) require the employee to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund a pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
employer prior to the employee's transfer, the payment of a pro rata amount of the allowance should be made in lieu of 
the full amount. 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of the employee's home within the 
prescribed period referred to in subclause (1) of this clause and the employer is satisfied that the employee has taken all 
possible steps to secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to 
be paid in accordance with the rates prescribed by Column B, Items 4, 5, 6, 7 or 8 of Schedule D. - Travelling, Transfer 
and Relieving Allowance as the case may require, until such time as reasonable accommodation has been secured:  
Provided that the period of reimbursement under this subclause shall not exceed 77 days without approval of the 
employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the employer. 

(5) An employee who is transferred to Government owned accommodation shall not be entitled to reimbursement under this 
clause:  Provided that : 
(a) where entry into the Government owned accommodation is delayed through circumstances beyond the 

employee's control an employee may, subject to the production of receipts, be reimbursed actual reasonable 
accommodation and meal expenses for the employee and dependants less a deduction for normal living 
expenses prescribed in Column A, Items 15 and 16 of Schedule D. - Travelling, Transfer and Relieving 
Allowance; and provided that: 
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(b) if any costs are incurred under subclause (2) of Clause 20. - Disturbance Allowance of this Award, they shall be 
reimbursed by the employer. 

(6) The rates expressed in Schedule D. – Travelling, Transfer and Relieving Allowance shall be applied in accordance with 
circulars to departments and authorities. 

27. - TRAVELLING ALLOWANCE 
(1) An employee who travels on official business shall be reimbursed reasonable expenses on the following basis: 

(a) When a trip necessitates an overnight stay away from headquarters and the employee: 
(i) is supplied with accommodation and meals free of charge; or 
(ii) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(iii) travels by rail and is provided with a sleeping berth and meals; or 
(iv) is accommodated at a Government institution, hostel or similar establishment and supplied with 

meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items 1, 2 or 3 of Schedule D. - Travelling, 
Transfer and Relieving Allowance. 

(2) When a trip necessitates an overnight stay away from the employee's headquarters and the employee is fully responsible 
for the provision of accommodation, meals and incidental expenses: 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items 4 to 8 of Schedule D. - Travelling, Transfer and Relieving Allowance; 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with rates 

prescribed in Column A, Items 9, 10 or 11 of Schedule D. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, items 1, 2 or 3 and 
items 12, 13 or 14 of Schedule D. - Travelling, Transfer and Relieving Allowance subject to the employee’s certification 
that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an employee travels to a place outside a radius of 50 kilometres measured from the employee's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items 12 or 13 of Schedule D. - Travelling, Transfer and Relieving Allowance subject to the 
employee's certification that each meal claimed was actually purchased.  Provided that when an employee departs from 
headquarters before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day reimbursement 
shall be at the appropriate rate prescribed in Column A, Items 4 to 8 of Schedule D. - Travelling, Transfer and Relieving 
Allowance. 

(6) When it can be shown to the satisfaction of the employer by the production of receipts that reimbursement in accordance 
with Schedule D. - Travelling, Transfer and Relieving Allowance does not cover an employee's reasonable expenses for a 
whole trip the employee shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule D. - Travelling, Transfer and Relieving Allowance an employee shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If, on account of lack of suitable transport facilities, an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the employee continues to 
incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one (1) month shall not be passed for payment by a certifying 
employee unless the employer has endorsed the account. 

(11) An employee who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured from 
the employees headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from the employee’s headquarters over the usual midday meal period shall 
be paid at the rate prescribed by Item 17 of Schedule D. - Travelling, Transfer and Relieving Allowance for each meal 
necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the employee's duties; and 
(b) such travelling is not within the suburb in which the employee resides; and  
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(c) total reimbursement under this subclause for any pay period shall not exceed the amount prescribed by Item 18 
of Schedule D. - Travelling, Transfer and Relieving Allowance. 

(12) The rates expressed in Schedule D. - Travelling, Transfer and Relieving Allowance shall be applied in accordance with 
circulars to departments and authorities. 

28. - ANNUAL LEAVE 
(1) Each employee is entitled to four (4) weeks annual leave for each year of service.  Employees shall be paid the 25% 

loading allowance provided for in clause 14 – Salaries, subclause (4) of this Award, while on annual leave. 
(2) An employee employed after the first day of January in any year is entitled to pro rata annual leave for that year 

calculated on a daily basis.  At the end of each calendar day of the year the employee will accrue 0.411 hours of paid 
annual leave provided the maximum accrual will not exceed 150 hours for each completed calendar year of service. 

(3) Annual leave must be taken between the end of the school year and one (1) week prior to the commencement of the 
following school year, unless otherwise agreed between the employer and the employee.   

(4) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(5) On application to the employer, a lump sum payment for money equivalent of any accrued annual leave and/or pro rata 

annual leave shall be made to an employee who retires, resigns, is retired or in respect of an employee who dies. Accrued 
annual leave shall be paid to an employee who is dismissed, unless the misconduct for which the employee has been 
dismissed occurred prior to the completion of the qualifying period. Pro rata annual leave shall not be paid to an employee 
who is dismissed.  

(6) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the required 
continuous service to accrue the leave must refund the value of the unearned pro rata portion calculated at the rate of 
salary as at the date the leave was taken, but no refund is required in the event of the death of an employee. 

(7) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect of the 
period an employee is on annual leave or absence through sickness with or without pay. This provision applies except for 
that portion of an absence that exceeds three (3) months, absence on workers' compensation except for that portion of an 
absence that exceeds six (6) months, or any period exceeding two (2) weeks during which the employee is absent on leave 
without pay. 

(8) (a) Subject to paragraph (b) of this subclause, a loading equivalent to 17.5% of normal salary is payable to 
employees proceeding on annual leave, including accumulated annual leave. 

(b) The loading is paid on a period of four (4) weeks per year. Payment of the loading is not made on additional 
leave granted to employees. 

(c) Annual leave commencing in any year and extending without a break into the following year attracts the 
loading calculated on the salary applicable on the day the leave commenced. The maximum loading payable 
shall be that applicable on the day the leave is commenced. 

(d) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave 
is commenced. Under these circumstances an employee can receive up to the maximum loading for the 
approved accumulated annual leave in addition to the loading for the current year's entitlement. 

(e) A pro rata loading is payable on periods of approved annual leave less than four (4) weeks. 
(f) The loading is calculated on the rate of salary the employee receives at the commencement of leave under 

Schedule A. – Salaries, of this Award, and where applicable, the salary shall include the following: 
(i) 25% loading allowance according to clause 14 – Salaries, subclause (4) of this Award; 
(ii) District Allowance; and 
(iii) Higher Duties Allowance, but only where the specific conditions of Clause 21. - Higher Duties 

Allowance, of this Award are satisfied. 
(g) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 

retirement of an employee, a loading calculated in accordance with the terms of this clause is to be paid. 
Provided that no annual leave loading shall be payable in respect of pro rata annual leave paid on resignation or 
where an employee is dismissed for misconduct. 

(h) Part-time employees shall be paid a pro rata loading at the salary rate applicable. 
29. - BETWEEN TERM LEAVE 

(1) For the purposes of this clause paid accrued leave shall mean paid time off between terms (including Term 4 and 1 of the 
following year) for working a full roster during each preceding term. 

(2) In addition to clause 28. – Annual Leave supervisory employees shall be granted six (6) weeks paid accrued leave each 
year.  This leave is to be taken between each school term to compensate for: 
(a) the nature of the supervisory duties; 
(b) regular rostering of work on weekends and public holidays; 
(c) being available for out of hours work and emergency duties; 
(d) being available one (1) week before the commencement of the school year; 
(e) being available at all times that students were residing at the college prior to the school term or while awaiting 

transport home on the completion of the school term;  
(f) attendance at weekend camps; and  
(g) attendance at staff professional development activities held during the school vacation periods. 

(3) Supervisory employees shall be granted paid accrued leave at the rate of one (1) day’s pay for each completed week of 
rostered duty during the term, but that the number of paid days shall not exceed the number of leave days between terms.   
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(4) Supervisory employees commencing employment part way through a term can opt for pro rated paid accrued leave on the 
basis that pro rated accrued leave shall be granted at the rate of one (1) day’s pay for each completed week of rostered 
duty during the term.  

(5) Where there is a shortfall in the number of paid accrued leave days to cover the term break, then an employee can opt to 
have extended leave without pay, or continue working and undertake duties, including but not limited to, student 
development and recreation planning, premise caretaking, assisting with camps and excursions, skills development 
(training in Senior First Aid, ‘LR’ vehicle licence with F endorsement, Bronze Medallion/Surf Rescue Certificate, or 
other approved training), taking college bookings, college reception, stocktaking, data collection, records management or 
other appropriate duties.  

30. - LONG SERVICE LEAVE 
(1) Each employee who has completed a period of seven (7) years of continuous service shall be entitled to 13 weeks of long 

service leave on full pay. 
(2) Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of seven 

(7) years of continuous service. 
(3) A part-time employee shall have the same entitlement to long service leave as full-time employees, however, payment 

made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

(4) For the purposes of determining an employee's long service leave entitlement the expression "continuous service" 
includes any period during which the employee is absent on full pay or part pay from the employee’s duties, but does not 
include: 
(a) any period exceeding two (2) weeks during which the employee is absent on leave without pay or parental 

leave, unless the employer determines otherwise; 
(b) any period during which the employee is taking a long service leave entitlement or any portion thereof, except 

in the case of subclause (11) of this clause when the period excised will equate to a full entitlement of 13 
weeks; 

(c) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service had actually entitled the 
employee to the long service leave provided under this clause; and 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave. 

(5) Long service leave shall be taken in a single block such that employees return to work at the commencement of a school 
term.  Other arrangements may be made subject to agreement between the employer and the employee.  Subject to the 
employer's convenience, an employer may approve the employee's application to take a complete entitlement of long 
service leave on full pay or half pay.  

(6) Any public holiday which occurs during the period an employee is on long service leave shall be treated as part of the 
long service leave and extra days in lieu thereof shall not be granted. 

(7) (a) Long service leave shall be taken within three (3) years of it becoming due, at the convenience of the 
employer.  Provided that the employer may approve the deferment of long service leave in exceptional 
circumstances.  Provided further that such exceptional circumstances shall include retirement within five (5) 
years of the date of entitlement. 

(b) Approval to defer the taking of long service leave may be withdrawn or varied at any time by the employer 
giving the employee notice in writing of the withdrawal or variation. 

(8) On application to the employer a lump sum payment for the money equivalent of any: 
(a) long service leave entitlement for continuous service as provided in subclause (1) and subclause.(2) of this 

clause shall be made to an employee who resigns, retires, is retired or is dismissed or in respect of an employee 
who dies; 

(b) pro rata long service leave based on continuous service of a lesser period than that provided in subclause(1) and 
subclause (2) of this clause for a long service leave entitlement shall be made -  
(i) to an employee who retires at or over the age of 55 years or who is retired on the grounds of ill health, 

if the employee has completed not less than 12 months' continuous service before the date of 
retirement;  

(ii) to an employee who, not having resigned, is retired by the employer for any other cause, if the 
employee has completed not less than three (3) years' continuous service before the date of retirement; 
or  

(iii) in respect of an employee who dies, if the employee has completed not less than 12 months' 
continuous service before the date of death; 

(c) in the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant approved by the employer, in which case payment shall be made to the legal 
dependant. 

(9) For the purposes of subclause (8) of this clause, the calculation of the amount due for long service leave accrued and for 
pro rata long service leave shall be made at the rate of salary of an employee at the date of retirement or resignation or 
death, whichever applies.  Lump sum payments shall include the 25% loading allowance as provided for in clause 14. – 
Salaries, subclause (4) of this Award.  The 25% loading allowance shall be paid to employees while on long service leave. 

(10) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months' 
continuous service before the date of retirement may make application to take pro rata long service leave before the date 
of retirement. 
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(11) Compaction of Leave 
(a) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(b) Notwithstanding subclause (4) of this clause, an employee who has elected to compact an accrued entitlement 
to long service leave in accordance with subclause (11) paragraph (a) of this clause, shall only take such leave 
in any period on full pay, and the period excised as “continuous service” shall be 13 weeks. 

(12) Cash Out of Accrued Long Service Leave Entitlement 
(a) Employees may by agreement with their employer, cash out any portion of an accrued entitlement to long 

service leave. 
(b) Where employees cash out any portion of an accrued entitlement to long service leave in accordance with this 

subclause, the entitlement accessed is excised for the purpose of continuous service in accordance with 
subclause (4) of this clause. 

(13) Long Service Leave on Double Pay 
(a) Employees may by agreement with their employer, access any portion of an accrued entitlement to long service 

leave on double pay for half the period accrued.  In these circumstances the leave actually taken is 50 percent of 
the accrued entitlement accessed. 

(b) Where employees proceed on long service leave on double pay in accordance with this subclause, the 
entitlement accessed is excised for the purpose of continuous service in accordance with subclause(4) of this 
clause. 

(14) Access to Pro Rata Long Service Leave 
(a) Employees within seven (7) years of their preservation age under Western Australian Government 

superannuation arrangements may, by agreement with their employer, choose to access pro rata long service 
leave at the rate of 9.28 days per completed 12 month period of continuous service.  Under this subclause, pro 
rata long service leave can only be taken as paid leave and there is no capacity for payment in lieu of leave. 

(b) Where employees access pro rata long service leave, any period of leave taken will be excised for the purpose 
of continuous service in accordance with subclause.(4) of this clause. 

(15) Portability 
(a) Where an employee was, immediately prior to being employed in the Authority, employed in the service of: 

• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any other Western Australian State body or statutory authority,  
and the period between the date when the employee ceased previous employment and the date of commencing 
employment with the Authority does not exceed one (1) week, that employee shall be entitled to long service 
leave determined in the following manner: 
(i) the pro rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment, shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(ii) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment to the Authority in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee's favour prior to the date on which the employee commenced employment with the 
Authority. 

31. - SICK LEAVE 
(1) For the purposes of this clause "service" shall not include: 

(a) Any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case 
of leave without pay, which exceeds 14 calendar days, the entire period of such leave without pay is excised in 
full. 

(b) any period which exceeds six (6) months in one (1) continuous period during which an employee is absent on 
workers' compensation. Provided that only that portion of such continuous absence, which exceeds six (6) 
months, shall not count as "service"; 

(c) any period which exceeds three (3) months in one (1) continuous period during which an employee is absent on 
sick leave without pay. Provided that only that portion of such continuous absence, which exceeds three (3) 
months, shall not count as "service". 

(2) In the case of personal illness or injury of an employee the employer shall grant the employee leave of absence in 
accordance with the provisions contained in this clause. 

(3) An employee applying for sick leave shall apply on the form approved by the employer and shall indicate on the 
application in respect of which the leave is sought, unless it is of a confidential nature in which case the employee shall 
advise the Executive Director, Public Health and Scientific Support Services under confidential cover of the nature of the 
illness and shall indicate on the application that such action has been taken. 
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(4) The basis for determining the entitlement to leave of absence on the grounds of illness which an employee may be granted 
shall be ascertained by crediting the employee concerned with the following sick leave credits, which shall be cumulative: 

(5) Employees shall be paid the 25% loading allowance as provided for in Clause 14– Salaries, sub clause (3) of this Award, 
while on sick leave. 

 Leave on full 
pay (hours) 

Leave on half 
pay (hours) 

On date of Appointment 37.5 15.0 
On completion of six (6) months continuous service 37.5 22.5 
On completion of 12 months continuous service and on completion of 
each further period of 12 months continuous service 

75 37.5 

(6) Evidence 
An application for sick leave exceeding two (2) consecutive working days shall be supported by the evidence that would 
satisfy a reasonable person. 

(7) The number of days sick leave which may be granted without evidence that would satisfy a reasonable person required by 
sub clause (6) of this clause shall not exceed, in the aggregate, five (5) working days in any one (1) credit year. 

(8) Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate 
from the Executive Director, Public Health and Scientific Support Services or a registered Medical Practitioner nominated 
by the Director may be required and if that certificate does not confirm or substantially confirm the certificate of the 
medical practitioner, the employee making the application for sick leave shall pay the fee due to the nominated medical 
practitioner in respect of the certificate. 

(9) Where the employer has occasion to doubt the cause of illness or the reason for the absence the employer may arrange for 
a registered medical practitioner to visit and examine the employee or may direct the employee to attend the registered 
medical practitioner for examination. If the report of the medical practitioner does not confirm that the employee is ill or 
if the employee is not available for examination at the time of the visit of the medical practitioner or if the employee fails, 
without reasonable cause to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

(10) Where an employee is ill during the period of annual leave for a period of at least seven (7) consecutive calendar days; or 
long service leave for a period of at least 14 consecutive calendar days and produces at the time or as soon as possible 
thereafter medical evidence satisfactory to the employer that the employee is or was as a result of the illness confined to 
the employee's place of residence or a hospital, the employer may grant sick leave for the period during which the 
employee was so confined and reinstate annual or long service leave equivalent to the period of confinement. 

(11) Where an employee is absent on account of illness and that employee's entitlement to sick leave on full pay is exhausted, 
the employee may elect to convert any part of the entitlement to sick leave on half pay to sick leave on full pay, but so 
that the employee's sick leave entitlement on half pay is reduced by two (2) hours for each hour of sick leave on full pay 
that the employee receives by the conversion.  

(12) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(13) No sick leave shall be granted with pay if the illness or injury has been caused by the misconduct of the employee or in 
any case of absence from duty without sufficient cause. 

(14) An employee, who has resigned, is subsequently reappointed such employee shall for the purposes of this clause be 
regarded as a new appointee as from the date of reappointment. 

(15) Where an employee who has been retired on medical grounds resumes duty, sick leave credits at the date of retirement 
shall be reinstated. 
(a) If the employer has reason to believe that an employee is in such a state of health as to render him a danger to 

fellow employees or the public, the employer may require the employee to obtain and furnish a report as to the 
employee's condition from a registered medical practitioner or may require the employee to submit him/herself 
for examination by a medical practitioner nominated by the employer.  The fee for any such examination shall 
be paid by the employer; 

(b) Upon receipt of the medical report, the employer may direct the employee to be absent from duty for a specified 
period or, if already on leave of absence, direct the employee to continue on leave for a specified period. Such 
leave shall be regarded as sick leave. 

(16) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an infectious 
disease and through the operation of restrictions imposed by Commonwealth or State law in respect of that disease, an 
employee is unable to attend for duty, the employee concerned may be granted sick leave or, at the option of the 
employee, the whole or any portion of the leave may be deducted from accrued annual leave or long service leave; 

(17) Leave granted under sub clause (16) of this clause shall not be granted for any period beyond the earliest date at which it 
would be practicable for the employee to resume duty, having regard to the restrictions imposed by law. 

(18) Workers’ Compensation 
(a) Where an employee suffers a disability within the meaning of Section 5 of the Workers Compensation and 

Rehabilitation Act 1981 which necessitates that the employee be absent from duty, sick leave with pay shall be 
granted to the extent of sick leave credits held by the employee. In accordance with section 80(2) of the 
Workers' Compensation and Rehabilitation Act 1981 where the claim for Workers' Compensation is decided in 
favour of the employee sick leave credits are to be reinstated and the period of absence granted as sick leave 
without pay. 

(19) Portability 
(a) Where an employee was, immediately prior to being employed with the agency, employed in the service of the 

public sector of Western Australia or any other State body of Western Australia and the period between the date 
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when the employee ceased previous employment and the date of commencing employment in the agency does 
not exceed one (1) week or such other period as approved by the employer, the employer may credit that 
employee additional sick leave credits up to those held at the date the employee ceased previous employment. 

32. - SHORT LEAVE 
(1) The employer may, upon sufficient cause being shown, grant an employee leave granted shall not exceed, in the 

aggregate, three (3) working days in any one (1) calendar year. 
(2) An employee who desires short leave shall, except in emergency situations, make written application in a form approved 

by the employer for the purpose, prior to the commencement of such leave. 
(3) Short leave shall not be granted for sick leave purposes. 

33 - CARER’S LEAVE 
(1) Employees are entitled to up to five (5) days leave per year to care for an ill family member, provided the days used are 

sick leave entitlements. 
(2) Employees shall, wherever practical, give the employer notice of the intention to take carer's leave and the estimated 

length of absence. If it is not practicable to give prior notice of absence employees shall notify the employer as soon as 
possible on the first day of absence. 

(3) Employees shall provide, where required by the employer, evidence to establish the requirement to take carer’s leave.  An 
application for carer’s leave exceeding two (2) consecutive working days shall be supported by a certificate from a 
registered medical practitioner or registered dentist. 

(4) The definition of family shall be the definition contained in the Equal Opportunity Act 1984.  That is, a person who is 
related to the employee by blood, marriage, affinity or adoption and includes a person who is wholly or mainly dependent 
on, or is a member of the household of, the employee. 

(5) Carer’s leave may be taken on an hourly basis or part thereof. 
34. - WAR CAUSED ILLNESS 

(1) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee suffers from 
war caused illness, may be granted special sick leave credits of 15 working days per annum on full pay in respect of that 
war caused illness. 
These credits shall accumulate up to a maximum credit of 45 working days, and shall be recorded separately to the 
employee’s normal personal leave credits. 

(2) Every application for sick leave for war caused illness shall be supported by a certificate from a registered medical 
practitioner as to the nature of the illness. 

35. - BEREAVEMENT LEAVE 
(1) Employees including casuals shall on the death of: 

(a) the spouse or de facto partner of the employee; 
(b) the child or stepchild of the employee; 
(c) the parent or stepparent of the employee; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person’s death, lived with the employee as a member of the 

employee’s family. 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An employee requiring more than two (2) days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

36 - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the College Manager have been made and at least two (2) days’ notice has been 

provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the College Manager is satisfied that operations would not be 
unduly affected by the employee’s absence. 

(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
37 - CULTURAL/CEREMONIAL LEAVE 

(1) Cultural/ceremonial leave shall be available to all employees. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3687 
 

(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 
ceremonial activities. 

(3) Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 
employer and employee and sufficient leave credits being available. 

(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 
personal circumstances of the employee seeking the leave. 

(5) The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under paragraphs (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

38. - EMERGENCY SERVICE LEAVE 
(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 

active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Service or FESA Units, in order to allow for attendances 
at emergencies as declared by the recognised authority. 

(2) The employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses 38.2, 38.3 and 38.4. 
39. - LEAVE WITHOUT PAY 

(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an employee leave without pay for any 
period and is responsible for that employee on their return. 

(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 
conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 
(c) An employee on a fixed term contract may not be granted leave without pay for any period beyond that 

employee’s approved period of engagement. 
(d) Any period that exceeds two (2) weeks during which an employee is on leave of absence without pay shall not, 

for any purpose, be regarded as part of the period of service of that employee. 
40. - DEFENCE FORCE RESERVES LEAVE 

(1) The employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of Defence service. 
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(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) The employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
41. - PARENTAL LEAVE 

(1) Definition 
"Employee" includes full-time, part-time, permanent and fixed term contract employees. 
"Partner" means a person who is a spouse or de facto partner. 
"Primary Care Giver" is the employee who will assume the principal role for the care and attention of a child/children.  
The employer may require confirmation of primary care giver status. 
"Public Sector" means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
"Replacement Employee" is an employee specifically engaged to replace an employee proceeding on parental leave. 

(2) Entitlement to Parental and Partner Leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) Subject to subclause (11) paragraph (e) of this clause an employee identified as the primary care giver of a child 
and who has completed twelve months continuous service in the Western Australian public sector shall be 
entitled to seven (7) weeks paid parental leave. Paid parental leave will form part of the 52-week entitlement 
provided in subclause (2) paragraph (a) of this clause. 
The entitlement of seven (7) weeks paid parental leave provided for under this clause is increased to eight (8) 
weeks from 1 January 2006. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Subject to subclause (11) paragraph (e) of this clause paid parental leave for primary care purposes for any one 
birth or adoption shall not exceed six (6) weeks. 

(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 
circumstances and with the approval of the employer. 

(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 
the time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six (6) weeks immediately after the 

birth, the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave.  The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
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(b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 
pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid personal leave and other paid absences other than as 
specified in subclause.(6) paragraphs (a) and (e) of this clause. 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period as necessary supported by medical evidence that 
would satisfy a reasonable person.  Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as necessary supported by medical evidence that would satisfy 
a reasonable person. 

(7) Notice and Variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7) paragraph (a)  of this clause by 

failing to give the required period of notice if such failure is due to the requirement of the adoption agency to 
accept earlier or later placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(10) Return to Work 
(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than 

four (4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the employee’s position the employer shall notify the employee while they are on parental leave. 
(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

(d) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of this Award. 

(e) An employee who returns to work on a part-time basis shall have access to the right of reversion provisions of 
Clause 10. - Part-Time Employment of this Award. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under this Award.  Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under this Award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with this Award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination 
of employment are not affected. 

42. - STUDY LEAVE 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time employees are entitled to study leave on the same basis as full-time employees.  Employees working 

on fixed term contracts also have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five (5) hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 
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(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1) 
paragraph (c) of this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) Authority convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the Authority; and 
(vi) the employer’s discretion when the course is only relevant to the employee’s career in the public 

sector and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
(a) Cadets and Trainees 

(i) The Authority will meet the payment of higher education administrative charges for cadets and 
trainees who, as a condition of their employment, are required to undertake studies at a University or 
college of advanced education.  Employees who of their own volition attend such institutions to gain 
higher qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Employees 

Notwithstanding subclause (2) paragraph (a), of this clause the employer has the discretion to reimburse an 
employee for the full or part of any reasonable costs of enrolment fees, Higher Education Contribution 
Surcharge, compulsory textbooks, compulsory computer software, and other necessary study materials.  Half of 
the value of the agreed costs shall be reimbursed immediately following production of written evidence of 
successful completion of the subject for which reimbursement has been claimed.  The employer and employee 
may agree to alternative reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the State of Western Australia. 
(ii) First-degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full-time certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the public sector. 
(b) Except as outlined in subclause.(3) paragraph (d) of this clause, employees are not eligible for study assistance 

if they already possess one of the qualifications specified in subclause.(3) paragraph (a) subparagraph’s (i) and 
(ii) of this clause. 

(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 
degree course at a University within the State of Western Australia or a college of advanced education.  An 
employee who has completed a two (2) year full-time Certificate through TAFE is eligible for study assistance 
to undertake a Diploma course specified in subclause 42.3(a)(iii) or a degree or associate diploma course 
specified in subclause.(3) paragraph (a) subparagraphs (i) or (ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five (5) hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the employee’s own time, except in 
special cases such as where the employee is in the final year of study and requires less time to complete the 
course, or the employee is undertaking the recommended part-time year or stage and this does not entail five (5) 
hours formal study. 

(b) A first-degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two (2) weeks the total fortnightly commitment. 

(d) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(e) An employee shall not be granted more than five (5) hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(f) Time off with pay for those who have failed a unit or units may be considered for one (1) repeat year only. 
(5) Full-time Study with pay 

Subject to the provisions of subclause (6) of this clause, the employer may grant an employee full-time study leave with 
pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
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(c) a combination of postgraduate studies and study tour. 
(6) Applications for full-time study leave with pay are to be considered on their merits and may be granted provided that the 

following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclauses (1) to (5) of this clause and 
the Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the Authority’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the Authority. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full-time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by the employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the employer approves full-time study leave with pay the actual salary contribution forms part of the Authority’s 
approved average staffing level funding allocation.  The employer should bear this in mind if considering temporary 
relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full-time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this Award. 

43. - WITNESS AND JURY SERVICE 
(1) Witness 

(a) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable 
notify the College Manager who shall notify the Director. 

(b) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee 
shall be granted by the Director leave of absence with pay, but only for such period as is required to enable the 
employee to carry out duties related to being a witness. If the employee is on any form of paid leave, the leave 
involved in being a witness will be reinstated, subject to the satisfaction of the Director. The employee is not 
entitled to retain any witness fee but shall pay all fees received into the Consolidated Fund. The receipt for such 
payment with a voucher showing the amount of fees received shall be forwarded to the Director. 

(c) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of 
non-payment of the proper witness fees or travelling expenses as soon as practicable after the default, notify the 
Director. 

(d) An employee subpoenaed or called as a witness on behalf of the Crown, not in an official capacity shall be 
granted leave with full pay entitlements. If the employee is on any form of paid leave, this leave shall not be 
reinstated as such witness service is deemed to be part of the employee's civic duty. The employee is not 
entitled to retain any witness fees but shall pay all fees received into the Consolidated Fund. 

(e) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclause 
(1) paragraphs (b) and (d) of this clause shall be granted leave of absence without pay except when the 
employee makes an application to clear accrued leave in accordance with this Award. 

(2) Jury 
(a) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

College Manager who shall notify the Director. 
(b) An employee required to serve on a jury shall be granted by the Director leave of absence on full pay, but only 

for such period as is required to enable the employee to carry out duties as a juror. 
(c) An employee granted leave of absence on full pay as prescribed in subclause.(2) paragraph (a) of this clause is 

not entitled to retain any juror's fees but shall pay all fees received into Consolidated Fund. The receipt for such 
payment shall be forwarded with a voucher showing the amount of juror's fees received to the Director. 
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44. - CONSULTATION 
(1) The parties recognise the need for effective communication to improve the business/operational performance and working 

environment in the Authority. 
(2) The parties acknowledge that decisions will continue to be made by the employer who is responsible and accountable to 

Government for the effective and efficient operation of the Authority. 
(3) The parties agree that: 

(a) where the employer proposes to make changes likely to affect existing practices, working conditions or 
employment prospects of employees, the union and employees affected shall be notified by the employer as 
early as possible; 

(b) for the purposes of discussion the employer shall provide to the employees concerned relevant information 
about the changes, including the effect of the changes on employees, provided the employer shall not be 
required to disclose any information that is confidential; and 

(c) in the context of discussions the Union and employees are able to contribute to the decision making process. 
45. - DISPUTE SETTLEMENT PROCEDURE 

Employee/Employer Disputes 
(1) Any questions, difficulties or disputes arising in the course of the employment of employees covered by this Award shall 

be dealt with in accordance with this clause.  
(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 

satisfactory solution, within three (3) working days.  An employee may be accompanied by a Union representative.  
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days.  An employee may 
be accompanied by a Union representative.  

(4) If the dispute is still not resolved, it may be referred by the employee/s or Union representative to the employer or his/her 
nominee.  

(5) Where the dispute cannot be resolved within five (5) working days of the Union representatives’ referral of the dispute to 
the employer or his/her nominee, either party may refer the matter to the WAIRC.  

(6) The period for resolving a dispute may be extended by agreement between the parties.  
(7) At all stages of the procedure the employee may be accompanied by a Union representative. 

46. - LEAVE TO ATTEND UNION BUSINESS 
(1) The Director shall grant paid leave at the ordinary rate of pay during normal working hours to an employee:  

(a) who is required to give evidence before any industrial tribunal;  
(b) who as a Union-nominated representative is required to attend negotiations and/or proceedings before an 

industrial tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior agreement between the Union and the employer has been reached for the employee to attend official 
Union meetings preliminary to negotiations or industrial hearings; and  

(d) who as a Union-nominated representative is required to attend joint Union/management consultative 
committees or working parties.  

(2) The granting of leave is subject to the employer’s convenience and shall only be approved:  
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the Union business to be conducted or evidence to be given; and 
(c) for those employees whose attendance is essential. 

(3) The employer shall not be liable for any expenses associated with an employee attending to Union business.  
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours.  
(5) An employee shall not be entitled to paid leave to attend to Union business other than as prescribed by this clause.  
(6) The provisions of the clause shall not apply to:  

(a) special arrangements made with the Union, which provide for unpaid leave for employees to conduct Union 
business;  

(b) when an employee is absent from work without the approval of the employer; and  
(c) casual employees. 

47 - RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
(1) The parties shall act consistently with the terms of Division 2 G. – Right of Entry and Inspection by Authorised 

Representatives – of the Industrial Relations Act, 1979. 
(2) An authorised representative is not entitled to exercise his or her power of entry and inspection under the Industrial 

Relations Act 1979, as amended, unless the authorised representative has given the employer at least 24 hours written 
notice. 
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48.- TRADE UNION TRAINING LEAVE 
(1) Subject to the employer’s convenience, paid leave of absence shall be granted by the Director to employees who are 

nominated by their Union to attend short courses relevant to the public sector, or the role of Union workplace 
representatives, conducted by the Union. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of absence in excess of five (5) days and up to ten (10) days may 
be granted in any one (1) calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the rate of pay as per Schedule A. – Salaries, of this Award and includes the 
25% loading allowance as per clause 14 – Salaries, subclause (4) of this Award.  

(b) Where a rostered day off falls during the duration of a course, a day off in lieu of that day will not be granted. 
(c) Part-time employees shall receive the same entitlement as full-time employees, but payment shall only be made 

for those hours that would normally have been worked but for the leave. 
(4) (a) Any application by an employee shall be submitted to the employer for approval at least four (4) weeks before 

the commencement of the course unless the Director agrees otherwise. 
(b) All applications for leave shall be accompanied by a statement from the Union indicating that the employee has 

been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority which is conducting the course. 

(5) A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than a half day duration. The Director may, where special circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 months service. 

(6) The employer shall not be liable for any expenses associated with an employee’s attendance at trade union training 
courses. 

(7) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

49. - UNION FACILITIES FOR UNION REPRESENTATIVES 
(1) The employer recognises the rights of the Union to organise and represent its members.  Union representatives in the 

Authority have a legitimate role and function in assisting the Union in the tasks of recruitment, organising, 
communication and representing members’ interests in the workplace, Authority and Union electorate. 

(2) The employer recognises that, under the Union’s rules, Union representatives are members of an Electorate Delegates 
Committee representing members within a Union electorate.  A Union electorate may cover more than one agency. 

(3) The employer will recognise Union representatives in the Authority and will allow them to carry out their role and 
function. 

(4) The Union will advise the employer in writing the names of the Union representatives in the Authority. 
(5) The employer shall recognise the authorisation of each Union representative in the Authority and shall provide them with 

the following: 
(a) Paid time off from normal duties to perform their functions as a Union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and attend Union business in accordance with Clause 46 – Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, Internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal Authority protocols. 

(c) A noticeboard for the display of Union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending Union training courses in accordance with Clause 

48. – Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate 
travel time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of Union membership to them. 

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that Union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a Union representative. 
50. – COPIES OF THE AWARD 

The employee shall be entitled to have access to a copy of the Award.  The employer shall make sufficient copies available for this 
purpose. 

51. – PARTIES TO THE AWARD 
The Country High Schools Hostels Authority  
and  
the Civil Service Association of Western Australia  Incorporated. 
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SCHEDULE A - SALARIES 
 

 Annual Base 
Salary –  

1 January 2003  

25% loading over 46 
weeks 

College Managers 
Grade A: 0 – 20  

  

1st year of service 34,924 7,699 
Grade B: 21 – 80   
1st year of service 36,604 8,069 
2nd year of service  37,719 8,315 
3rd year if service 38,559 8,500 
4th year of service 38,979 8,593 
or thereafter   
Grade C: 81 – 130   
1st year of service 39,827 8,780 
2nd year of service  40,674 8,967 
3rd year if service 41,515 9,152 
or thereafter   
Grade D: 131 – 200   
1st year of service 41,933 9,244 
2nd year of service  42,775 9,430 
3rd year if service 43,752 9,645 
or thereafter   
Grade E: 201 – 300   
1st year of service 44,825 9,881 
2nd year of service  45,897 10,118 
3rd year if service 46,970 10,354 
or thereafter   
Senior Supervisors   
Grade A: 0 – 20   
1st year of service 28,386 6,258 
Grade B: 21 – 80   
1st year of service 29,973 6,607 
2nd year of service or thereafter 31,140 6,865 
Grade C: - 81 – 130   
1st year of service 31,744 6,998 
2nd year of service or thereafter 32,234 7,106 
Grade D: 131 – 200   
1st year of service 32,539 7,173 
2nd year of service or thereafter 32,678 7,204 
Grade E: 201 – 300   
1st year of service 32,958 7,265 
2nd year of service or thereafter 33,331 7,348 
Supervisors   
1st year of service 27,733 6,114 
2nd year of service 28,060 6,186 
3rd year of service or thereafter 28,386 6,258 
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Casual and Part-Time Supervisory Staff Hourly Rates of Pay 
(25% Loading Excluded)  

 1 January 2003 
 

Part-time Supervisory Staff $14.16 per hour 
Casual Supervisory Staff 
(Includes 20% Casual Loading) 

$17.00 per hour 

For the purposes of calculating part-time and casual hourly rates of pay (25% loading allowance excluded) the following formulae 
will apply: 
Part-Time Supervisor 
Annual base salary x 12 divided by 313 = fortnightly base salary 
fortnightly base salary divided by 75 = hourly salary. 
Casual Supervisor 
Part-time hourly salary + 20% loading = casual hourly salary. 

SCHEDULE B - DISTRICT ALLOWANCE 
(1) Employees without dependants (subclause 19.3): 

Column I 
District No. 

Column II 
Standard Rate 

$ p.a. 

Column III 
Exceptions to Standard Rate 

Town or Place 

Column IV 
Rate 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 

Halls Creek 
Turner River Camp 

Nullagine 

3,802 

  
 

Liveringa (Camballin) 
Marble Bar 
Wittenoom 

3,533 

   Karratha 3,324 
   Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
   Carnarvon 1,339 
3 896 Meekatharra 

Mount Magnet 
Wiluna 

Laverton 
Leonora 

Cue 

1,422 

2 643 Kalgoorlie 
Boulder 

215 

    Ravensthorpe 
Norseman 

Salmon Gums 
Marvel Loch 

Esperance 

849 

1 Nil Nil Nil 

(2) Employees with dependants (subclause 19.4): 
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
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MAP       – DISTRICT ALLOWANCES
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SCHEDULE C - MOTOR VEHICLE ALLOWANCE 

Part 1 - Motor Car 

  Rate (cents) per kilometre 
Area Details  Engine Displacement (in cubic centimetres) 
  Over 2600cc Over 1600cc 1600cc 
    to 2600cc and under 
Metropolitan Area       
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

Part 2 - Motor Car 

   Rate (cents) per kilometre 
Area Details  Engine Displacement (in cubic centimetres) 
  Over 2600cc Over 1600cc 1600cc 
    to 2600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

Part 3 - Motor Cycle 

 Distance travelled during a year on official business Rate 
  Cents per Kilometre 
Rate per kilometre 23.9 
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SCHEDULE D – TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES 

WITH DEPENDANTS 
RELIEVING ALLOWANCE 

FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 23.1(b)(ii)) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS OF 

PRESCRIBED PERIOD 
(CLAUSE 26.3) 

DAILY RATE 
EMPLOYEES WITHOUT 

DEPENDANTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.1(b) (ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES  
    $ $ $ 

(1) WA - South of 26o       
  South Latitude 11.35   

(2) WA - North of 26o    
  Latitude 14.60   

(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

(4) WA - Metropolitan 181.20 90.60 60.40 
  Hotel or Motel    

(5) Locality South of 26o 163.00 81.50 54.35 
  South Latitude    

(6) Locality North of 26o    
  South Latitude    
  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital 
City  

   

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other    
  than Capital City 163.00 81.50 54.35 
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    COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES 
WITH DEPENDANTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 23.1(b)(ii)) 
TRANSFER ALLOWANCE 

FOR PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
EMPLOYEES WITHOUT 

DEPENDANTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.1(b) (ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26o 

South Latitude 
75.75   

(10) WA - North of 26o 
South Latitude 

92.05     

(11) Interstate 92.05     

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

 (12) WA - South of 26o South Latitude 
  

  Breakfast 13.65 
  Lunch 13.65 
  Dinner 37.15 

 
(13) WA - North of 26o South Latitude 

  
  Breakfast 14.50 
  Lunch 23.75 
  Dinner 33.40 

 
(14) Interstate 

  Breakfast 15.35 
  Lunch 26.60 
  Dinner 35.50 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 27.5(a)) 

(15) Each Adult 21.95 
(16) Each Child 3.75 

MIDDAY MEAL (CLAUSE 27.11) 

(17) Rate per meal 5.30 
(18) Maximum 

reimbursement per pay 
period. 

26.50 
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 02887 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES &  

CONDITIONS AWARD 1983 NO. 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 27 OF 2005 
CITATION NO. 2005 WAIRC 02887 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Education Department Ministerial Officers Salaries Allowances & Conditions Award 1983 No. 5 of 
1983 be varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 40. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 41. – REMOVAL ALLOWANCE: Delete subclauses 1(c), 1(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum amount 
of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependents for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE G. - OVERTIME: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II – MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper  $8.25  per meal 
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2005 WAIRC 02936 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES &  

CONDITIONS AWARD 1983 NO. 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 27 OF 2005 
CITATION NO. 2005 WAIRC 02936 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Education Department Ministerial Officers Salaries Allowances & Conditions Award 1983 No. 5 of 
1983 be varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 40. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 41. – REMOVAL ALLOWANCE: Delete subclauses 1(c), 1(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum amount 
of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependents for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE G. - OVERTIME: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II – MEALS 

(Operative from first pay period commencing on and from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper  $8.25  per meal 
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2005 WAIRC 02881 
ELECTORATE OFFICERS AWARD 1986 NO. A 18 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 21 OF 2005 
CITATION NO. 2005 WAIRC 02881 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondents Mr W Devereux and with him Mr J Lange as agents 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Electorate Officers Award 1986 No. A 18 of 1986 be varied in accordance with the following schedule 
and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 38. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 

thereof: 
(1) 

(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 
each occasion that an employee is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the employee is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $160.00. 

(6)  Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage 
for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

 

2005 WAIRC 02939 
ELECTORATE OFFICERS AWARD 1986 NO. A 18 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISTLATIVE ASSEMBLY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 21 OF 2005 
CITATION NO. 2005 WAIRC 02939 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
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Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Electorate Officers Award 1986 No. A 18 of 1986 be varied in accordance with the following schedule 
and that such variation shall have effect from the first pay period on or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 38. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 

thereof: 
(1) 

(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 
each occasion that an employee is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the employee is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 

(6)  Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage 
for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

 

2005 WAIRC 02878 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES & CONDITIONS  

AWARD 1989 NO. PSAA 3 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
ANIMAL RESOURCES AUTHORITY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 18 OF 2005 
CITATION NO. 2005 WAIRC 02878 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondents Mr W Devereux and with him Mr J Lange as agent 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Government Officers Salaries, Allowances & Conditions Award 1989 No. PSAA 3 of 1989 be varied 
in accordance with the following schedule and that such variation shall have effect from the first pay period on or after 
the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 49. – RELIEVING ALLOWANCE: Delete subclause (1)(d) and insert the following in lieu thereof: 

(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer 
shall receive no more than one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 50. – REMOVAL ALLOWANCE: Delete subclause (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 
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(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport furniture, effects and appliances. Provided that the employer is 
satisfied that the value of household furniture, effects and appliances moved by the officer is at least $3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependents for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

(6)  Where an officer is transferred to Government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage of 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE I: Delete Part II – Meals and insert the following in lieu thereof: 

PART II – MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 

4. SCHEDULE  O: Delete this schedule and insert the following in lieu thereof: 

ANNUAL INTERSTATE ALLOWANCE RATES 

(Operative from the first pay period commencing on or from …………….) 

 Single With Dependents 
 $ $ 
Adelaide $2,356 $3,210 
Brisbane $2,540 $3,388 
Melbourne $2,634 $3,894 
Sydney $4,059 $4,849 

 

2005 WAIRC 02929 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES & CONDITIONS  

AWARD 1989 NO. PSAA 3 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
ANIMAL RESOURCES AUTHORITY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 18 OF 2005 
CITATION NO. 2005 WAIRC 02929 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Government Officers Salaries, Allowances & Conditions Award 1989 No. PSAA 3 of 1989 be varied 
in accordance with the following schedule and that such variation shall have effect from the first pay period on or after 19 
October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 49. – RELIEVING ALLOWANCE: Delete subclause (1)(d) and insert the following in lieu thereof: 

(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer 
shall receive no more than one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 50. – REMOVAL ALLOWANCE: Delete subclause (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport furniture, effects and appliances. Provided that the employer is 
satisfied that the value of household furniture, effects and appliances moved by the officer is at least $3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependents for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

(6)  Where an officer is transferred to Government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage of 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE I: Delete Part II – Meals and insert the following in lieu thereof: 

PART II – MEALS 

(Operative from the first pay period commencing on or from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 

4. SCHEDULE  O: Delete this schedule and insert the following in lieu thereof: 

ANNUAL INTERSTATE ALLOWANCE RATES 

(Operative from the first pay period commencing on or from 19 October 2005) 

 Single With Dependents 
 $ $ 
Adelaide $2,356 $3,210 
Brisbane $2,540 $3,388 
Melbourne $2,634 $3,894 
Sydney $4,059 $4,849 

 

2005 WAIRC 02882 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 NO. PSAA 20 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 22 OF 2005 
CITATION NO. 2005 WAIRC 02882 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Government Officers (Social Trainers) Award 1988 No. PSAA 20 of 1985 be varied in accordance 
with the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 45. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an employee shall 
receive no more than one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 50. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an employee is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the employee is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's dependents for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage 
for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the Employer. 

3. SCHEDULE E: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 

 

2005 WAIRC 02941 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 NO. PSAA 20 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 22 OF 2005 
CITATION NO. 2005 WAIRC 02941 
 
 
Result Award varied. Order issued 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  
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ORDERS that the Government Officers (Social Trainers) Award 1988 No. PSAA 20 of 1985 be varied in accordance 
with the following schedule and that such variation shall have effect from the first pay period on or after 19 October 
2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 45. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an employee shall 
receive no more than one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 46. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an employee is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the employee is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's dependents for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage 
for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the Employer. 

3. SCHEDULE E: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

(Operative from the first pay period commencing on or from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 

 

2005 WAIRC 02884 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 NO. PSAA 20 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
THE METROPOLITAN HEALTH SERVICE BOARD & OTHERS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 24 OF 2005 
CITATION NO. 2005 WAIRC 02884 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 

Ms C Thomas on behalf of the Health Services Union of Western Australia (Union of Workers) 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms C Thomas on behalf of the Health Services Union of Western 
Australia (Union of Workers) and Mr W Devereux and with him Mr J Lange as agents on behalf of the Metropolitan Health Service 
Board, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  
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ORDERS that the Government Officers (Social Trainers) Award 1988 No. PSAA 20 of 1985 be varied in accordance 
with the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 38. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 39. – REMOVAL ALLOWANCE: Delete subclauses 1(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE H. - OVERTIME: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II – MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 

 

2005 WAIRC 02933 
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES 

AWARD 1999 NO. PSAA 1 OF 1999 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
THE METROPOLITAN HEALTH SERVICE BOARD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 24 OF 2005 
CITATION NO. 2005 WAIRC 02933 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 

Mr C Thomas on behalf of the Health Services Union of Western Australia (Union of Workers) 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms C Thomas on behalf of the Health Services Union of Western 
Australia (Union of Workers) and Mr W Devereux and with him Mr J Lange as agents on behalf of the Metropolitan Health Service 
Board, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  
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ORDERS that the Graylands Selby-Lemnos and Special Care Health Services Award 1999 No. PSAA 1 of 1999 be 
varied in accordance with the following schedule and that such variation shall have effect from the first pay period on or 
after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 38. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 39. – REMOVAL ALLOWANCE: Delete subclauses 1(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE H. - OVERTIME: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II – MEALS 

(Operative from the first pay period commencing on or from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper $8.25 per meal 

 

2005 WAIRC 02885 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION)  

AWARD 1987 NO. PSAA 21 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
INSURANCE COMMISSION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 25 OF 2005 
CITATION NO. 2005 WAIRC 02885 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  
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ORDERS that the Government Officers (State Government Insurance Commission) Award 1987 No. PSAA 21 of 1986 
be varied in accordance with the following schedule and that such variation shall have effect from the first pay period on 
or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
SCHEDULE C. – OVERTIME ALLOWANCE: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper $8.25 per meal 

 

2005 WAIRC 02934 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION)  

AWARD 1987 NO. PSAA 21 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
INSURANCE COMMISSION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 25 OF 2005 
CITATION NO. 2005 WAIRC 02934 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Government Officers (State Government Insurance Commission) Award 1987 No. PSAA 21 of 1986 
be varied in accordance with the following schedule and that such variation shall have effect from the first pay period on 
or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
SCHEDULE C. – OVERTIME ALLOWANCE: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

(Operative from the first pay period commencing on or from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper $8.25 per meal 
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2005 WAIRC 02886 
INSTITUTION OFFICERS ALLOWANCES & CONDITIONS AWARD 1977 NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR FAMILY AND CHILDREN'S SERVICES & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 26 OF 2005 
CITATION NO. 2005 WAIRC 02886 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondents Mr W Devereux and with him Mr J Lange as agents 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Institution Officers Allowances & Conditions Award 1977 No. 3 of 1977 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 40. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 41. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the Employer. 

 

2005 WAIRC 02935 
INSTITUTION OFFICERS ALLOWANCES & CONDITIONS AWARD 1977 NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR FAMILY AND CHILDREN'S SERVICES & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 26 OF 2005 
CITATION NO. 2005 WAIRC 02935 
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Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Institution Officers Allowances & Conditions Award 1977 No. 3 of 1977 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 40. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 41. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the Employer. 

 

2005 WAIRC 02879 
PUBLIC SERVICE AWARD 1992 NO. PSAA 4 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
DEPARTMENT OF INDIGENOUS AFFAIRS & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 19 OF 2005 
CITATION NO. 2005 WAIRC 02879 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondents Mr W Devereux and with him Mr J Lange as agents 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Public Service Award 1992 No. PSAA 4 of 1989 be varied in accordance with the following schedule 
and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 50. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 51. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum amount 
of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE H – OVERTIME ALLOWANCE: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper $8.25 per meal 

 

2005 WAIRC 02930 
PUBLIC SERVICE AWARD 1992 NO. PSAA 4 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
DEPARTMENT OF INDIGENOUS AFFAIRS & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 19 OF 2005 
CITATION NO. 2005 WAIRC 02930 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr W Devereux and with him Mr J Lange as agents on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Public Service Award 1992 No. PSAA 4 of 1989 be varied in accordance with the following schedule 
and that such variation shall have effect from the first pay period on or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 50. – RELIEVING ALLOWANCE: Delete subclause (4) and insert the following in lieu thereof: 
(4)  If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty resulting 

in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and in addition, 
shall be paid a lump sum of $151.00 to cover incidental personal expenses: Provided that an officer shall receive no more than 
one lump sum of $151.00 in any one period of three (3) years. 

2. Clause 51. – REMOVAL ALLOWANCE: Delete subclauses (1)(c), (1)(d) and (6) and insert the following in lieu 
thereof: 

(1) 
(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an officer is required to transport his or her furniture, effects and appliances provided that the 
Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at least 
$3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependants for the 
purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(6)  Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as a 
consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate insurance coverage for 
the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of four years 
without the approval of the employer. 

3. SCHEDULE H – OVERTIME ALLOWANCE: Delete Part II – MEALS and insert the following in lieu thereof: 

PART II - MEALS 

(Operative from the first pay period commencing on or from 19 October 2005) 

Breakfast  $8.25 per meal 
Lunch $10.15 per meal 
Evening Meal $12.20 per meal 
Supper $8.25 per meal 

 

2005 WAIRC 02883 
WATER CORPORATION (STAFF) AWARD 2003 NO. PSAA 1 OF 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
WATER CORPORATION & OTHERS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 23 OF 2005 
CITATION NO. 2005 WAIRC 02883 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr S Rooke 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr S Rooke on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Water Corporation (Staff) Award 2003 No. PSAA 1 of 2003 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 32. – OVERTIME RATES: Delete subclause (9)(c) and insert the following in lieu thereof: 

Breakfast  Lunch  Evening Meal Supper 

$8.25 $10.15 $12.20 $8.25 

2. Clause 39. – REMOVAL/PROPERTY ALLOWANCE: Delete subclauses (1)(a)(iii) and (1)(a)(iv) and insert the 
following in lieu thereof: 
(iii) an allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an employee is required to transport the employee's furniture, effects and appliances provided that 
the Corporation is satisfied that the value of household furniture, effects and appliances moved by the employee is at 
least $3,042.00; 

(iv) reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the 
employee’s dependants for the purpose of household enjoyment. Pets do not include domesticated livestock, native 
animals or equine animals. 

 

2005 WAIRC 02931 
WATER CORPORATION (STAFF) AWARD 2003 NO. PSAA 1 OF 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
WATER CORPORATION & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 NOVEMBER 2005 
FILE NO/S P 23 OF 2005 
CITATION NO. 2005 WAIRC 02931 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr S Rooke 
 
 

Correction Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr S Rooke on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Water Corporation (Staff) Award 2003 No. PSAA 1 of 2003 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 32. – OVERTIME RATES: Delete subclause (9)(c) and insert the following in lieu thereof: 

Breakfast  Lunch  Evening Meal Supper 

$8.25 $10.15 $12.20 $8.25 

2. Clause 39. – REMOVAL/PROPERTY ALLOWANCE: Delete subclauses (1)(a)(iii) and (1)(a)(iv) and insert the 
following in lieu thereof: 
(iii) an allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances for 

each occasion that an employee is required to transport the employee's furniture, effects and appliances provided that 
the Corporation is satisfied that the value of household furniture, effects and appliances moved by the employee is at 
least $3,042.00; 

(iv) reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the 
employee’s dependants for the purpose of household enjoyment. Pets do not include domesticated livestock, native 
animals or equine animals. 
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AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 02912 

BUILDING AND ENGINEERING TRADES (NICKEL MINING AND PROCESSING) AWARD, 1968 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
WMC RESOURCES LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 27 OCTOBER 2005 
FILE NO APPL 797 OF 2005 
CITATION NO. 2005 WAIRC 02912 
 
 
Result Award varied 
Representation 
Applicant Mr L Edmonds 
Respondent Mr M Borlase on behalf of WMC Resources Ltd 
 Mr D McLane on behalf of AFMEPKIU 
 
 

Order 
HAVING heard Mr L Edmonds on behalf of the applicant, Mr M Borlase on behalf of WMC Resources Ltd and Mr D McLane on 
behalf of AFMEPKIU, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders:  

THAT the Building and Engineering Trades (Nickel Mining and Processing) Award, 1968 as varied, be further varied in 
accordance with the following Schedule and that such variation shall have effect from the first pay period commencing on 
or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime (Other than Continuous Shift Employees):  Delete subclause (6) of this Clause and insert in lieu 

thereof the following: 
(6) When an employee, without being notified on the previous day, is required to continue working after the usual 

knock-off time for more than one hour, such employee shall be provided with a suitable meal by the employer or be 
paid $8.60 in lieu thereof. 

2. Clause 9. – Continuous Shift Employees:  Delete subclause (7) of this Clause and insert in lieu thereof the following: 
6) When an employee, without being notified on the previous day, is required to continue working after the usual 

knock-off time for more than one hour, such employee shall be provided with a suitable meal by the employer or be 
paid $8.60 in lieu thereof. 

3. Clause 11. –Shift Work:  Delete subclause (2) of this Clause and insert in lieu thereof the following: 
2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $11.50 when 

on afternoon or night shift. 
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings 
generally. 

4. Clause 25. –First Aid:  Delete subclause (4) of this Clause and insert in lieu thereof the following: 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.45 per 

shift in addition to their ordinary rate of pay. 
5. Clause 30. –Special Rates and Provisions:  Delete this Clause and insert in lieu thereof the following: 

(1) Engineering Trades -  
(a) Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or 

maintenance of steel frame buildings, smoke stacks, bridges or similar structures at a height of 15.5 metres 
or more above the nearest horizontal plane shall be paid at the rate of $1.23 per shift extra. 

(b) (i) Goggles, glasses and gloves or other efficient substitutes therefore shall be available for the personal 
use of any employee engaged in welding. 

 (ii) Every employee shall sign an acknowledgement on receipt thereof and on leaving employment shall 
return same to the employer. 

 (iii) During the time the same are on issue to the employee, he/she shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to ordinary use excepted. 
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 (iv) No employee shall lend another employee the goggles, glasses or gloves or substitutes issued to 
such first mentioned employee, and if the same are lent, both the lender and the borrower shall be 
deemed guilty of wilful misconduct. 

 (v) Before goggles, glasses or gloves or any substitutes which have been used by an employee are re-
issued by the employer to another employee, they shall be effectively sterilised. 

(c) Dirt Money -  
 Employees employed on dirty work or in wet places, shall be paid 27 cents per hour extra. 
(d) Employees in very wet places shall be provided with oilskin coats and rubber boots. 
(e) Heat Money -  
 (i) Employees employed for more than one hour in the shade where the artificial temperature is 

between 46º and 55º Celsius shall be paid 27 cents per hour extra. 
 (ii) Employees employed for more than one hour where the artificial temperature exceeds 55º Celsius 

shall be paid 31 cents per hour extra. Where work continues for more than two hours in 
temperatures exceeding 55º Celsius, employees shall be entitled to twenty minutes rest after every 
two hours, without deduction of pay. 

(f) Confined Space -  
Employees employed in confined spaces as hereinafter defined, shall be paid 33 cents per hour extra. 
"Confined space" means a working space the dimensions of which necessitate an employee working 
continuously in a stooped or otherwise cramped position, or without proper ventilation or where 
confinement within a limited space is productive of unusual discomfort. 

(g) Fumes -  
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious 
inconvenience from fumes, shall be entitled to payment of 32 cents per hour extra, with a minimum of 35 
cents while so engaged. 

(h) Explosive Powered Tools -  
An employee required to use an explosive powered tool shall be paid 13 cents per hour extra. 

(i) Special Rates Not Cumulative -  
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the 
employer shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.  
Provided that this subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat Money, 
the rates for which are cumulative. 

(j) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who 
holds and in the course of their employment may be required to use a current "A" grade or "B" grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity 
Act, 1945 shall be paid an allowance of $16.90 per week. 

(2) Building Trades -  
(a) Wet and Dusty Places:  

A employee employed in places where the atmosphere is excessively dust laden or where water is 
continuously dripping so that the clothing or feet become wet shall be paid 31 cents per hour in addition to 
the prescribed rate. 

(b) Excessively Dirty Work:  
An employee employed on excessively dirty work which is likely to render the employee or their clothes 
dirtier than on the normal run of work shall be paid 29 cents per hour in addition to the prescribed rate, but 
with a minimum payment as for four hours in any one day. 

(c) Winder Drums and Head Frame Wheels:  
An employee engaged in work on winder drums or head frame wheels shall be paid 31 cents per hour in 
addition to the prescribed rate, but with a minimum payment as for four hours in any one day. 

(d) S.O.2. Towers:  
An employee engaged on repair work to S.O.2 Towers shall be paid 31 cents per hour in addition to the 
prescribed rate, but with a minimum payment as for four hours in any one day. 

(e) Boat Type and Swinging Scaffold:  
An employee employed on a boat type or swinging scaffold shall be paid 31 cents per hour in addition to 
the prescribed rate.  "Swinging Scaffold" means any scaffold suspended from the ground and which by 
reason of the operations carried out on it or by reason of wind force or vibration is likely to swing or sway.  
No employer shall permit an apprentice who has served less than two years of apprenticeship to work on a 
boat type or swinging scaffold and no such apprentice shall work on such a scaffold. 

(f) Heat Money -  
(i) An employee required to work for more than one hour continuously in the shade in places where the 

temperature is raised by artificial means to between 46.1º Celsius and 51.6º Celsius shall be paid 31 
cents per hour in addition to the prescribed rate. 

(ii) (aa) An employee required to work for more than one hour continuously in the shade in places 
where the temperature is raised by artificial means to exceed 51.6º Celsius shall be paid 37 
cents per hour in addition to the prescribed rate. 

 (bb) Where work continues for more than two hours in that temperature employees shall be 
entitled to twenty minutes rest every two hours without deduction of pay. 
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(g) Boiler Flue or Roaster Work:  
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler, flue or 
roaster, then six hours shall constitute a shift's work, provided that this subclause shall not apply in addition 
to the provisions of subclause (f) of this Clause. 

(h) Grinding Time:  
The employer shall provide sandstone grindstones.  Employees shall be allowed to maintain their tools in 
proper working condition in working hours. 
When an employee who has been employed for five consecutive working days is discharged, they shall be 
allowed two hours for grinding tools or be paid two hours pay in lieu thereof. 

(i) (i) Lead Paint Surfaces:  
No surface painted with Lead paint shall be rubbed down or scraped by a dry process. 

 (ii) Width of Brushes:  
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more than 175mm 
in width. 

 (iii) Meals not to be taken in Paint Shop:  
No employee shall be permitted to have a meal in any paint shop or place where paint is stored or 
used. 

(j) Spray Painting (Painters):  
(i) Lead paint shall not be applied by a spray to the interior of any building. 
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full 

overalls and head covering and respirators by the employer. 
(iii) Where from the nature of the paint or substance used in spraying, a respirator would be of little or 

no practical use in preventing the absorption of fumes or materials from substances used by a 
employee in spray painting, the employee shall be paid a special allowance of 83 cents per day. 

(k) Water and Soap:  
Water and soap shall be provided in each shop or on each job by the employer for the use of painters. 

(l) Electrical Sanding Machines:  
The use of electrical sanding machines for sanding down paint work shall be governed by the following 
provisions:- 
(i) The weight of each such machine shall not exceed 5.9kgs. 
(ii) Every employer operating any such machine shall ensure that each such machine together with all 

electrical leads and associated equipment is kept in a safe condition and shall, if requested so to do 
by any employee, but not more often than once in any four weeks, cause the same to be inspected by 
a licensed electrical employee under the Electricity Act and the Regulations made thereunder. 

(iii) Employers shall provide and supply respirators of a suitable type to each employee and shall 
maintain same in an effective and cleanly state at all times. Where respirators are used by more than 
one employee, each such respirator shall be sterilised and a new pad inserted after use by each such 
employee. 

(iv) Employers shall also provide and supply goggles of a suitable type: Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use such protective equipment when using electrical sanding machines of any 
type. 

(m) (i) Carpenters and Joiners:  
A secure and weatherproof place shall be provided by the employer where carpenters' and joiners' 
tools may be locked up apart from the employer's plant and material. 

(ii) Other Employees:  
The employer shall, where practicable, provide a place on each job for the safekeeping of the 
employees' tools when not in use. 

(n) Attendants on Ladders:  
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder is 
standing in any street, way or lane, where traffic is passing to and fro without an assistant on the ground. 

(o) Plumbers on Sewerage Work:  
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose of 
cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or dry wells, 
shall be paid $1.50 per day in addition to the prescribed rate. 

(p) All work made up by plumbers shall be welded by those employees. 
(q) Change Room:  

The employer shall provide on each job a proper change room where the employee may change their 
clothes, and such place shall not be used for any other purpose. 

(r) Boiling Water:  
The employer shall provide boiling water on each job for the use of the employees. 
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(s) (i) The employer shall supply a safety helmet for each employee requesting one on any job where, 
pursuant to the regulations made under the Construction Safety Act, 1972 an employee is required 
to wear such helmet. 

 (ii) Any helmet so supplied shall remain the property of the employer and during the time it is on issue, 
the employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(t) Toxic Substances:  
(i) An employee required to use toxic substances or materials of a like nature shall be informed by the 

employer of the health hazards involved and instructed in the correct and necessary safeguards 
which must be observed in the use of such materials. 

(ii) An employee using such materials will be provided with and shall use all safeguards as are required 
by the appropriate Government Authority or in the absence of such requirement such safeguards as 
are determined by a competent authority or person chosen by the union and the employer. 

(iii) An employee using toxic substances or materials of a like nature shall be paid 37 cents per hour 
extra. Employees working in close proximity to employees so engaged shall be paid 12 cents per 
hour extra. 

(iv) For the purpose of this subclause all materials which include or require the addition of a catalyst 
hardener and reactive additives or two pack catalyst system shall be deemed to be materials of a like 
nature. 

(u) Special Rates Not Cumulative:  
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the 
employer shall be bound to pay only one rate, namely - the highest so prevailing. Provided that this 
subclause shall not apply to excessively dirty work or heat money, the rates for which are cumulative. 

(3) Any dispute which may arise between the parties in relation to the application of any of the foregoing special rates 
and provisions may be determined by the Board of Reference. 

6. Clause 44. – Rates of Pay and Classification Definitions:  Delete subclauses (5) – (8) inclusive and insert in lieu 
thereof the following: 
(5) Tool Allowance 

(a) Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool 
allowance: 

  $ 
 Bricklayers 1.68 
 Carpenter and Joiners 3.13 
 Plumbers 2.33 
 Painters 0.71 

This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools against 
loss or damage by theft or fire and shall not be paid where the employer supplies employees with all necessary 
tools. 
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the 
performances of the work. 
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and shall not 
be entitled to the tool allowance prescribed above until they comply with this provision. 
(b) Metal Trades Employees: 
 Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to 

whom the employer does not supply all necessary tools, shall be paid an allowance of $11.70 per week. 
 A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal 

rate of wage or higher than for the classification "Boilermaker". 
(6) Leading Hands 

In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid – 

  $ 

(a) If placed in charge of not less than 3 and not more than 10 other 
employees 21.10 

(b) If placed in charge of more than 10 and not more than 20 other employees 31.70 

(c) If placed in charge of more than 20 other employees 41.10 

(7) Disabilities Allowance: 
 An employee employed outside of their shop on construction work shall for the time so employed be paid a 

disabilities allowance at the rate of $1.40 per week in addition to the prescribed rate. 
(8) Industry Allowance: 
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(a) Each employee shall be paid an allowance of $93.20 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location 

and nature of individual operations within it. 
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 
7. First Schedule – District Allowances:  Delete this clause and insert in lieu thereof the following: 

Payment shall be paid in accordance with the provision of this schedule so far as applicable. 
(1) In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall be 

paid for five days per week to employees employed in the districts which are hereinafter respectively described, 
with the exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie, 
Coolgardie and Southern Cross, viz:- 
(a) First District: 
 Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to 

Woolgangie, thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-Australia 
line, and thence back to Kalgoorlie; at the rate of 72 cents per week extra for those mines within ten miles 
of the railway and $1.12 per week for those outside. 

(b) Second District: 
 Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E. meridian 

with the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten miles east of 
Kookynie on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of 96 cents per week extra 
for those mines within ten miles of the railways and $1.24 per week for those outside. 

(c) Third District: 
 Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone's Soak, thence S.E. 

to and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of 96 cents per week 
extra for those mines within ten miles of the railways and $1.24 per week for those outside. 

(d) Fourth District: 
 Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten miles 

from Southern Cross, including Westonia and Bullfinch, at the rate of 35 cents per week. 
(e) Fifth District: 
 Comprising all mines not specifically defined in the foregoing boundaries but within the area comprised 

within the 24th and 26th parallels of latitude; at the rate of $1.66 per week. 
(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines 

mentioned hereunder:- 

 Per Week 
 $ 

Ora Banda and Waverley Districts 0.96 
Yalgoo District 0.96 
Meekatharra, Mt. Magnet and Cue Districts 1.19 
Wiluna District 1.38 
Youanmi District 1.38 
Cox's Find Goldmine 1.24 
Corduroy Goldmine and mines within ten miles' radius therefrom 1.66 
Lallah Rooke Goldmine, Halley's Comet Goldmine, Prophecy Goldmine and mines 
within ten miles' radius therefrom 2.08 
Mayfield District 0.96 
Evanston District 1.38 

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the rate 
of 23 cents per week shall be paid to employees employed at mines situated five miles from a Government railway. 
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox's Find Goldmine, the sum of 23 cents per 
week may be deducted from the district allowance which would otherwise be paid. 

(3) In the case of any mine or district within the area to which this Award applies which is not dealt with under the 
provisions of this schedule, the Union may apply to the Western Australian Industrial Commission at any time for 
the purpose of having an allowance prescribed, upon serving upon the employer concerned fourteen days' notice 
thereof prior to the date of such application the service of such notice shall be made pursuant to the provisions 
relating thereto prescribed by the regulations under the Industrial Arbitration Act, 1979. 
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2005 WAIRC 02944 
ENGINEERING AND ENGINE DRIVERS' (NICKEL SMELTING) AWARD, 1973 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS-WESTERN  AUSTRALIAN BRANCH, THE CONSTRUCTION, 
FORESTRY, MINING AND ENERGY UNION OF WORKERS, WMC RESOURCES LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 2 NOVEMBER 2005 
FILE NO/S APPL 800 OF 2005 
CITATION NO. 2005 WAIRC 02944 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Mr L. Edmonds (of Counsel) on behalf of the CEPU, Mr D. McLane on behalf of the AFMEPKIU and there being 
no appearance for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders: 

THAT the Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from the first pay period on or after 26 October 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime: Delete paragraph (c) of subclause (3) of this clause and insert in lieu the following: 

(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more than one 
hour shall be supplied with a suitable meal by the employer or be paid $8.60 for a meal and if, owing to the amount of 
overtime worked, a second or subsequent meal is required they shall be supplied with each such meal by the employer or 
be paid $8.60 for each meal so required. Any dispute as to the suitability of meals supplied shall be determined by the 
Board of Reference. 

2. Clause 9. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following: 
(2)  A shift employee, in addition to the ordinary rate, shall be paid $11.50 per shift of eight hours when on afternoon and 

night shift.  
3. Clause 25. – Special Rates and Provisions: Delete subclauses (1), (2), (3), (4), (5) and (9) of this clause and insert in 

lieu the following: 
(1) Height Money: An employee shall be paid an allowance of $1.30 for each day on which they work at a height of 50 feet 

or more above the nearest horizontal plane.  
(2) An employee shall be paid an allowance of 26 cents per hour when engaged on work of an unusually dirty nature where 

clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.  
(3) Confined Space: An employee shall be paid 34 cents per hour extra when working in "confined space", which means a 

compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or 
without proper ventilation.  

(4)  When employed for more than one hour in the shade, an employee shall be paid - 
(a) (i) In places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius - 26 cents 

per hour extra; 
(ii) In places where the temperature exceeds 55 degrees Celsius - 34 cents per hour extra; 

(b) Where the work continues for more than one hour in temperatures exceeding 55 degrees Celsius, employees 
shall also be entitled to 10 minutes rest after each hour's work without deduction of pay. 

(5) Breathing Apparatus: An employee shall be paid 10 cents per hour extra when they are required to wear self-contained 
breathing apparatus (other than dust masks).  

(9) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds and in the 
course of employment may be required to use a current "A" or "B" grade licence issued pursuant to the relevant regulation 
in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $18.60 per week.  

4. Clause 26. – Rates of Pay and Classification Definitions: Delete subclauses (9) and (10) of this clause and insert 
in lieu the following: 

(9)  Tool Allowance:  
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $12.90 per 
week.  
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A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or 
higher than the classification "fitter". 

(10) Industry Allowance:  
(a)  Each employee shall be paid an allowance of $93.20 per week. 
(b)  The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and 

nature of individual operations within it. 
(c)  The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 

 

2005 WAIRC 02943 
ENGINEERING TRADES AND ENGINE DRIVERS (NICKEL REFINING) AWARD, 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 2 NOVEMBER 2005 
FILE NO/S APPL 798 OF 2005 
CITATION NO. 2005 WAIRC 02943 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Mr L. Edmonds (of Counsel) on behalf of the CEPU, Mr D. McLane on behalf of the AFMEPKIU and there being 
no appearance for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders: 

THAT the Engineering Trades and Engine Drivers’ (Nickel Refining) Award, 1971 be varied in accordance with the 
following Schedule and that such variation shall have effect from the first pay period on or after 26 October 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 9. – Special Rates and Provisions Metal and Electrical Trades: Delete subclause (1) of this clause and insert 

in lieu the following: 
(1)  (a)  An employee employed in a workshop shall receive an allowance of $21.00 per week for all disabilities 

experienced.  
(b)  An employee employed in the plant shall receive an allowance of $26.80 per week for all disabilities 

experienced.  
These allowances are in lieu of height money, dirt money, confined space, excessive heat, percussion tools 
allowance and breathing apparatus allowance and are for all disabilities associated with work at the refinery. 

2. Clause 11. – Overtime (Other Than Continuous Shift Workers): Delete subclause (6) of this clause and insert in 
lieu the following: 

(6)  When an employee without being notified on the previous day is required to continue working after the usual knock off 
time for more than two hours the employee shall be provided with any meal required or be paid $8.60 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

3. Clause 12. – Continuous Shift Workers: Delete subclauses (6) of this clause and insert in lieu the following: 
(6)  When an employee without being notified on the previous day is required to continue working after the usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.60 in lieu thereof. 
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal.  

4. Clause 13. – Shift Work: Delete subclause (3) of this clause and insert in lieu the following: 
(3)  A shift employee shall, in addition to this ordinary rate, be paid per shift of eight hours at the rate of $11.50 when on 

afternoon or night shift.  
5. Clause 30. – Wages: 
A. Delete subclause (2) – (7) of this clause and insert in lieu the following: 
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(2)  Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed award 
rate of pay, receive a weekly all purpose industry allowance of $93.20.  

(3)  Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6. - Definitions of 
this award shall receive a weekly all purpose payment of $8.90 in addition to the wages rates set out in subclause (1) 
hereof for their classification.  

(4) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson Level 2 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $14.40 in addition to 
the wage rates set out in subclause (1) hereof for these classifications.  

(5)  Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson Level 3 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $28.60 in addition to 
the wage rates set out in subclause (1) hereof for these classifications.  

(6)  Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional rate 
of 37 cents per hour whilst so engaged.  

(7)  Leading Hands - In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall be paid 
-  

  $ 

(a) If placed in charge of not less than three and not more than 10 other employees 21.10 

(b) If placed in charge of more than 10 and not more than 20 other employees 31.70 

(c) If placed in charge of more than 20 other employees 41.10 

B. Delete subclause (12) of this clause and insert in lieu the following: 
(12) Tool Allowance  

A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $6.70 per 
week.  
A tradesperson for the purpose of this Clause shall be deemed to be a employee who is paid at equal rate of wage or 
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson. 

 

2005 WAIRC 02830 
GATE, FENCE AND FRAMES MANUFACTURING AWARD. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
CAI FENCES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 14 OCTOBER 2005 
FILE NO APPL 775 OF 2005 
CITATION NO. 2005 WAIRC 02830 
 
 
Result Award varied 
Representation 
Applicant Mr L Edmonds 
Respondent Mr D Lee on behalf of DBS Fencing 

 
 

Order 
HAVING heard Mr L Edmonds on behalf of the applicant and Mr D Lee on behalf of DBS Fencing, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Gate, Fence and Frames Manufacturing Award as varied, be further varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 
date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Overtime: Delete paragraph (f) of subclause (3) and insert in lieu thereof the following: 
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(f)  Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more than 
two hours, shall be supplied with a meal by the employer or be paid $8.80 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by the 
employer or paid $6.05 for each meal so required. 

2. Clause 14. – Special Rates and Provisions: Delete subclauses (1), (2) and (4) of this clause and insert in lieu thereof 
the following: 
(1) Dirt Money: An employee shall be paid an allowance of 43 cents per hour when engaged on work of an unusually 

dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of 
the work done. 

(2) Confined Space: An employee shall be paid an allowance of 54 cents per hour when, because of the dimensions of 
the compartment or space in which the employee is working, the employee is required to work in a stooped or 
otherwise cramped position or without proper ventilation. 

(4) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association appointed by the 
employer to perform first aid duties, shall be paid $8.80 per week in addition to the ordinary rate. 

3. Clause 20. – Distant work: Delete subclauses (6) and (7) and insert in lieu thereof the following: 
(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $27.25 for 

any weekend the employee returns to the employee’s home from the job, but only if - 
(a) The employee advises the employer or the employer’s agent of the employee’s intention not later than the 

Tuesday immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from 
the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of 
$12.00 per day, provided that where the time actually spent in travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied 
by the employer. 

4. First Schedule - Wages: Delete subclauses (2) and (6) and insert in lieu thereof the following: 
(2) Leading Hand: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be paid: 

 $ 
(a) If placed in charge of not less than three and not more than 10other employees 23.40 
(b) If placed in charge of more than10 and not more than 20 other employees 35.80 
(c) If placed in charge of more than 20 other employees 46.10 

(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of - 
(i) $12.90 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $12.90 being the percentage which appears against the year of 

apprenticeship in subclause (a) of subclause (3) of this Schedule. 
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 
(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through their 
negligence. 

 

2005 WAIRC 02911 
GOLD MINING ENGINEERING AND MAINTENANCE AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
WMC RESOURCES LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 27 OCTOBER 2005 
FILE NO APPL 779 OF 2005 
CITATION NO. 2005 WAIRC 02911 
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Result Award varied 
Representation 
Applicant Mr L Edmonds 
Respondent Mr M Borlase on behalf of WMC Resources Ltd 
 Mr D McLane on behalf of AFMEPKIU 
 
 

Order 
HAVING heard Mr L Edmonds on behalf of the applicant, Mr M Borlase on behalf of WMC Resources Ltd and Mr D McLane on 
behalf of AFMEPKIU, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders:  

THAT the Gold Mining Engineering and Maintenance Award as varied, be further varied in accordance with the 
following Schedule and that such variation shall have effect from the first pay period commencing on or after the date of 
this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 5. – Classification Structure and Rates of Pay:  Delete subclauses (3), (4) and (7) of this Clause and insert in 

lieu thereof the following: 
(3) Industry Allowance: 

(a) Each employee shall be paid an allowance of $93.80 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry including the location 

and nature of individual operation within it. 
(c) The allowance shall be paid in addition to the weekly wage rates contained in subclause (1) of this clause 

and shall be paid for all purposes of the award. 
(4) Leading Hands: 

In addition to the weekly wage prescribed for an employee's classification, a Leading Hand shall be paid the 
following: 

 $ 
(a) If in charge of not less than three and not more than ten other employees 20.40 
(b) If in charge of more than ten and not more than 20 employees 30.60 
(c) If in charge of more than 20 employees 39.70 

(7) Tool Allowance: 
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by 

that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the 
employer shall pay a tool allowance of  
(i) $12.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of $12.20, being the percentage which appears against the 

year of apprenticeship in subclause (5) of this clause, for the purpose of such tradesperson or 
apprentice supplying and maintaining tools ordinarily required in the performance of work as a 
tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, 
the ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his employer if lost through the 
employees negligence. 

2. Clause 8. – Overtime (Other than Continuous Shift Employees):  Delete subclause (6) of this Clause and insert in lieu 
thereof the following: 
(6) When an employee without being notified on the previous day, is required to continue working after the usual 

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the later, such 
employee shall be provided with any meal required or be paid $6.85 in lieu thereof. 

3. Clause 9. – Continuous Shift Employees:  Delete subclause (6) of this Clause and insert in lieu thereof the following: 
6) When an employee without being notified on the previous day, is required to continue working after the usual 

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the later, such 
employee shall be provided with any meal required or be paid $6.85 in lieu thereof. 

4. Clause 14. –Shifts:  Delete subclause (2) of this Clause and insert in lieu thereof the following: 
(2) In addition to his/her ordinary rate, a shift employee shall be paid per shift of eight hours at the rate of $11.30 when 

on afternoon or night shift. 
5. Clause 19. –Special Rates and Provisions:  Delete subclauses (1), (3), (4), (6), (7), (8), (10) and (11) of this Clause and 

insert in lieu thereof the following: 
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(1) Height Money:  
Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance of steel frame 
buildings, smoke stacks, bridges or similar structures at a height of 15.5 metres or more above the nearest 
horizontal plane, shall be paid at the rate of $2.20 per shift extra. 

(3) Dirt Money:  
Employees employed on dirty work or in wet places shall be paid 45 cents per hour extra. 

(4) A fitter or other tradesperson, not specially employed as a welder, who, in addition to being employed in the 
employees classification is also required to do welding, shall be entitled to receive 34 cents per day extra whilst so 
engaged. 

(6) Heat Money:  
(a) Employees employed for more than one hour in the shade where the artificial temperature is between 46.1° 

and 51.6° Celsius shall be paid 45 cents per hour extra. 
(b) Employees employed for more than one hour where the artificial temperature exceeds 51.6° Celsius shall be 

paid 55 cents per hour extra. Where work continues for more than two hours in temperatures exceeding 
51.6° Celsius, employees shall be entitled to 20 minutes rest after every two hours, without deduction of 
pay. 

(7) Confined Space:  
Employees employed in confined spaces as hereinafter defined shall be paid 55 cents per hour extra. 
"Confined Space" means a working space, the dimensions of which necessitate working continuously in a stooped 
or otherwise cramped position, or without proper ventilation, or where confinement within a limited space is 
productive of unusual discomfort. 

(8) Fumes:  
Employees engaged on repair work to the roasters under circumstances subjecting them to serious inconvenience 
from fumes shall be entitled to payment of 28 cents per hour extra, with a minimum of 56 cents, while so engaged. 

10) Any person appointed by the employer to perform first aid duties shall be paid an allowance of $2.00 per day or 
shift (flat). 

(11) A tradesperson who holds and, in the course of employment may be required to use a current "A" or "B" Grade 
licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity 
Act 1945, shall be paid an allowance of $18.70 per week. 

6. Schedule I – District Allowances:  Delete this Clause and insert in lieu thereof the following: 
  SCHEDULE I - DISTRICT ALLOWANCES 

(1) In addition to the wages prescribed in clause 5. Classification Structure and Rates of Pay of this award, the 
following allowances shall be paid for five days per week to employees employed in the districts which are 
hereinafter respectively described, with the exception of districts contained therein which are situated within a 
radius of ten miles of Kalgoorlie, Coolgardie and Southern Cross, viz: 
(a) First District: 

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then West South West to 
Woolgangie, thence South East to Dundas, thence North East to a point ten miles east of Karonie on the 
Trans Australian line, and thence back to Kalgoorlie, at the rate of 75 cents per week extra for those mines 
within ten miles of the railway and $1.05 per week for those outside. 

(b) Second District: 
Starting from Kalgoorlie West South West to Woolgangie, thence North Nor West to the intersection of the 
120 E. meridian with the 30 S. parallel of latitude, thence North East by East to Kookynie, thence back to 
the point 10 miles East of Karonie on the Trans Australian line, and thence back to Kalgoorlie; at the rate of 
$1.02 per week extra for those mines within ten miles of the railway and $1.19 per week for those outside. 

(c) Third District: 
Starting from and including Kookynie, then North by West to Kurrajong thence North East to Stone's Soak, 
thence South East to and including Burtville, thence South West through Pindinnie to Kookynie, at the rate 
of $1.00 per week extra for those mines within ten miles of the railway and $1.21 per week for those 
outside. 

(d) Fourth District: 
Surrounding Southern Cross within a radius of thirty miles for those mines outside a radius of ten miles 
from Southern Cross, including Westonia and Bullfinch, at the rate of 36 cents per week. 

(e) Fifth District: 
Comprising all mines not specifically defined in the foregoing boundaries, but within the area comprised 
within the 24th and 26th parallels of latitude at the rate of $1.75 per week. 

(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines 
mentioned hereunder:  

 Per Week  
 $ 
Ora Banda and Waverley Districts  1.02 
Yalgoo District  1.02 
Meekatharra, Mt. Magnet and Cue Districts  1.22 
Wiluna District  1.46 
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 Per Week  
 $ 
Youanmi District  1.46 
Cox's Find Gold Mine  1.30 
Corduroy Gold Mine and Mines within ten miles radius therefrom  1.75 
Lallah Rooke Gold Mine, Halley's Comet Gold Mine, Prophecy 
Gold Mine, and mines within ten miles radius therefrom  2.18 
Mayfield District  1.02 
Evanston District  1.46 

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the rate 
of 22 cents per week shall be paid to employees employed at mines situated five miles from a Government railway. 

With regard to the Big Bell Gold Mine, the Triton Gold Mine, and Cox's Find Gold Mine, the sum of 22 cents per 
week may be deducted from the district allowance which would otherwise be paid. 

(3) In the case of any mine or district within the area to which this award applies which is not dealt with under the 
provisions of this Schedule, the union may apply to the Court at any time for the purpose of having an allowance 
prescribed upon serving upon the employer concerned fourteen days' notice thereof prior to the date of such 
application, the service of such notice shall be made pursuant to the provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act, 1979. 

7. APPENDIX 1 – KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD 

A. Clause 6 – Allowances: Delete this Clause and insert in lieu thereof the following: 
 6. - ALLOWANCES 

In lieu of the allowances otherwise expressed in Clause 5. - Wages, Clause 8. - Overtime, Clause 9. - Continuous Shift 
Employees, Clause 14. - Shifts, Clause 20. - Special Rates and Provisions, the following allowances shall be paid: 

 $ 
Clause 5. - Wages: 

Subclause (2) Leading Hand Allowance 
(i)  20.40 
(ii) 30.60 
(iii) 39.70 

Subclause (5)(a) Tool Allowance 
(i) 12.20 
(ii) 12.20 

Clause 8. - Overtime: 
Subclause (6) Meal Allowance 6.85 

Clause 9. - Continuous Shift Employees: 
Subclause (6) Meal Allowance  6.85 

Clause 14. - Shifts: 
Subclause (2) Shift Allowance  11.30 

Clause 19. - Special Rates and Provisions 
Subclause (1) Height Money  2.20 
Subclause (3) Dirt Money  0.45 
Subclause (4) Welding Money  0.34 
Subclause (6) Heat Money 

(a)  0.45 
(b)  0.55 

Subclause (7) Confined Space Money  0.55 
Subclause (8) Fumes Money  0.56 

B. Clause 7. – Additional Payment:  Delete this Clause and insert in lieu thereof the following: 

  7. - ADDITIONAL PAYMENT 

In addition to the wage rates set out in Clause 5 hereof, an amount of $93.80 per week shall be payable for all purposes of 
the award. 

 



3730 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2005 WAIRC 02840 
HOSPITAL SALARIED OFFICERS (AUSTRALIAN RED CROSS BLOOD SERVICE  

WESTERN AUSTRALIA) AWARD, 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE AUSTRALIAN RED CROSS BLOOD SERVICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 17 OCTOBER 2005 
FILE NO APPL 831 OF 2005 
CITATION NO. 2005 WAIRC 02840 
 
 
Result Award varied 

 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent and by 
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Australian Red Cross Blood Service Western Australia) Award, 1978 (No. R 17 of 
1974) be varied in accordance with the following Schedule and that such variation shall have effect from the beginning of 
the first pay period commencing on or after the 10th day of October 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 13. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
Where an employee is required to work on a public holiday for more than two hours or work overtime and such overtime is worked 
for a period of at least two hours in excess of the required daily hours of work the employee shall be provided with a meal free of 
cost or shall be paid the sum of $12.20 as meal money. 
This clause shall not apply where the employee has been advised of the necessity to work overtime on the previous day or earlier. 

 

2005 WAIRC 02880 
PARLIAMENTARY EMPLOYEES AWARD 1989  

NO. A 15 OF 1987, A 4 OF 1988, A 7 OF 1988 AND A 7 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
THE GOVERNOR OF WESTERN AUSTRALIA IN COUNCIL & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 OCTOBER 2005 
FILE NO/S P 20 OF 2005 
CITATION NO. 2005 WAIRC 02880 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondents Mr W Devereux and with him Mr J Lange as agents  

Ms C Kazakoff on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, 
Western Australian Branch 

 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms C Kazakoff on behalf of the Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Western Australian Branch and Mr W Devereux and with him Mr J Lange as agents on behalf of 
the other respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  
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ORDERS that the Parliamentary Employees Award 1989 No. A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989 be 
varied in accordance with the following schedule and that such variation shall have effect from the first pay period on or 
after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 9. – MEAL ALLOWANCE: Delete subclause (1) and insert the following in lieu thereof: 

(1)  An employee who is required to work overtime under Clause 7 of this Award and where such overtime extends beyond 5.00 
p.m., a meal allowance shall be paid in accordance with the provisions of the Public Service Overtime Award No. 10 of 1978 
Clause 8 as amended. Provided that where such overtime extends beyond 6.00 a.m. the following day, an allowance of $12.20 
or the amount charged by the House, whichever is the higher, for such a three course meal shall be paid. 

 

2005 WAIRC 02932 
PARLIAMENTARY EMPLOYEES AWARD 1989  

NO. A 15 OF 1987, A 4 OF 1988, A 7 OF 1988 AND A 7 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
APPLICANT 

-v- 
THE GOVERNOR OF WESTERN AUSTRALIA IN COUNCIL & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 31 OCTOBER 2005 
FILE NO/S P 20 OF 2005 
CITATION NO. 2005 WAIRC 02932 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Sims 
Respondent Mr W Devereux and with him Mr J Lange as agents  

Ms C Kazakoff on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, 
Western Australian Branch 

 
 

Correction Order 

HAVING heard Mr M Sims on behalf of the applicant and Ms C Kazakoff on behalf of the Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Western Australian Branch and Mr W Devereux and with him Mr J Lange as agents on behalf of 
the other respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

ORDERS that the Parliamentary Employees Award 1989 No. A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989 be 
varied in accordance with the following schedule and that such variation shall have effect from the first pay period on or 
after 19 October 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 9. – MEAL ALLOWANCE: Delete subclause (1) and insert the following in lieu thereof: 

(1)  An employee who is required to work overtime under Clause 7 of this Award and where such overtime extends beyond 5.00 
p.m., a meal allowance shall be paid in accordance with the provisions of the Public Service Overtime Award No. 10 of 1978 
Clause 8 as amended. Provided that where such overtime extends beyond 6.00 a.m. the following day, an allowance of $12.20 
or the amount charged by the House, whichever is the higher, for such a three course meal shall be paid. 
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2005 WAIRC 02961 
PLYWOOD AND VENEER WORKERS AWARD NO. 28 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION 

OF WORKERS, WA 
APPLICANT 

-v- 
THE LAMINEX GROUP 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 4 NOVEMBER 2005 
FILE NO/S APPL 47 OF 2005 
CITATION NO. 2005 WAIRC 02961 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Mr T. Daly on behalf of the Applicant and Mr K. Dwyer for the Respondent, and by consent, the Commission 
pursuant by the powers conferred on it under the Industrial Relations Act, 1979 hereby orders: 

THAT the Plywood and Veneer Workers Award No. 28 of 1981 be varied in accordance with the following Schedule and 
that such variation shall have effect from the first pay period on or after 26th October 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 13. – Meal Money: Delete this clause and insert in lieu the following: 
(1)  An employee required to work overtime for more than two hours, without being notified on the previous day or earlier 

that he will be so required to work, shall be supplied with a meal by the employer or paid $8.15 
(2)  If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he 

has notified the worker concerned on the previous day or earlier that such second or subsequent meal will also be 
required, provide such meal or pay the amount of $7.45 

(3)  No such payments need be made to employees living in the same locality as their place of employment, who can 
reasonably return home for a meal. 

(4)  If an employee in consequence of receiving such notice has provided themselves with a meal or meals, and is not required 
to work overtime, or is required to work less overtime than notified, he shall be paid the amounts above prescribed in 
respect of the meals not then required. 

2. Schedule 1 – Rates of Pay: Delete subclause (1) – (4) inclusive and insert in lieu the following: 
1. Rates of Pay Per Week:- 

 Base 
Rate 
   $ 

Supplementary 
Payments 
        $ 

Arbitrated 
Safety Net 
Adjustment 
        $ 

Total 
Rate  
   $ 

Group A     

First Year 390.37 15.50 159.00 564.87 

Thereafter 395.04 15.50 159.00 569.54 

Group B     

First Year 378.46 15.50 159.00 552.96 

Thereafter 384.07 15.50 159.00 558.57 

Group C     

First Year 363.75 15.50 159.00 538.25 

Thereafter 368.42 15.50 159.00 542.92 

Group D     

First Year 355.34 15.50 159.00 529.84 
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 Base 

Rate 
   $ 

Supplementary 
Payments 
        $ 

Arbitrated 
Safety Net 
Adjustment 
        $ 

Total 
Rate  
   $ 

Thereafter 361.42 15.50 159.00 535.92 

Group E     

First Year 348.63 15.50 159.00 523.13 

Thereafter 352.19 15.50 159.00 526.69 

Group F     

First Year 342.97 15.50 159.00 517.47 

Thereafter 348.57 15.50 159.00 523.07 

Group G     

First Year 338.76 15.50 159.00 513.26 

Thereafter 344.02 15.50 159.00 518.52 

Group H     

First Year 332.69 15.50 159.00 507.19 

Thereafter 338.53 15.50 159.00 513.03 

Group I     

First Year 325.22 15.50 159.00 499.72 

Thereafter 330.59 15.50 159.00 505.09 

Group J     

First Year 315.41 15.50 159.00 489.91 

Thereafter 321.95 15.50 159.00 496.45 

 
2.  Classification  Group  

(1) Man in charge of log yard and/or powercross cut saw G 

(2) Veneer Lathe Machinist over 3ft 6ins C 

(3) Veneer Lathe Machinist 3ft 6ins or under D 

(4) Veneer Lathe Operator 3ft 6ins E 

(5) Veneer Lathe Operator 3ft 6ins or under F 

(6) Operator of veneer slicing machine E 

(7) Operator of power operated Guillotine who trues final fancy veneer edges E 

(8) Guillotine assistant H 

(9) Plywood Scarfing Machinist, who scarfs set up, presses and cleans off E 

(10) Feeders and Assistants on Driers H 

(11) Core or Centre Layer E 

(12) Plywood Press and overlay press operator E 
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2.  Classification—continued Group  

(13) Plywood Press and overlay press assistant H 

(14) Panel Sawyer E 

(15) Core Sawyer F 

(16) Glue or Casein Mixer H 

(17) Operator of 4 edge automatic plywood trimming machine using parallel saws E 

(18) Drum sander machinist F 

(19) Minami automatic continuous feed cross belt sander operator E 

(20) Belt sander machinist H 

(21) Grader of finished panel products H 

(22) Crater for assembling and despatch H 

(23) Taping and Tapeless Veneer jointing machinist H 

(24) Centre feeder and/or Core Feeder H 

(25) Assistant to Lathe or Slicer Operator H 

(26) Guillotine Operator not elsewhere included H 

(27) Operator Groover and Slotter E 

(28) Workers employed in any calling not described in this clause J 

  Base 
Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated Safety 
Net Adjustment 
$ 

Total 
Rate  
$ 

(29) Tractor using 
power operated 
attachments 

    

 (a) 35 b.h.p. and 
under 

346.70 15.50 159.00 521.20 

 (b) over 35 b.h.p. 
and under 
70 b.h.p 

354.29 15.50 159.00 528.79 

 (c) over 70 b h p. 
and under 
130 b.h.p 

359.78 15.50 159.00 534.28 

 (d) over 130 b.h.p. 
and under 
230 b.h.p. 

362.58 15.50 159.00 537.08 

 (e) over 230 b.h.p 363.99 15.50 159.00 538.49 

(30) Fork Lift 
Operator 

    

 (a) Up to 10000 lbs 
lifting 
capacity 

371.93 15.50 159.00 546.43 

 (b) Over 10000 lbs 
and up to 
20000 lb 
capacity 

376.13 15.50 159.00 550.63 
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  Base 

Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated Safety 
Net Adjustment 
$ 

Total 
Rate  
$ 

 (c) Over 20000 lbs 
capacity 

376.83 15.50 159.00 551.33 

(31) Power Grader 
Operator - 

    

 (a) Under 50 net 
engine 
horse-
power 

360.48 15.50 159.00 534.98 

 (b) Between 50 and 
100 net 
engine 
horse- 
power 

364.34 15.50 159.00 538.84 

 (c) Over 100 net 
engine 
horse-
power 

370.17 15.50 159.00 544.67 

(32) Straddle Carrier 
Driver - 

    

 (a) Who operates 
within the 
confines 
of the 
employer'
s property 

375.54 15.50 159.00 550.04 

 (b) Other 379.75 15.50 159.00 554.25 

(33) Driver of Motor 
Vehicles - 

    

 (a) Not exceeding 
25 cwt 
capacity 

363.17 15.50 159.00 537.67 

 (b) Exceeding 25 
cwt but 
under 3 
tons 

367.60 15.50 159.00 542.10 

 (c) Exceeding 3 
tons but 
under 6 
tons 

371.93 15.50 159.00 546.43 

 (d) Exceeding 6 
tons but 
under 7 
tons 

372.74 15.50 159.00 547.24 

 (e) Exceeding 7 
tons but 
under 8 
tons 

375.08 15.50 159.00 549.58 

 (f) Exceeding 8 tons 
but under 
9 tons 

375.43 15.50 159.00 549.93 

 (g) Exceeding 9 
tons but 
under 10 
tons 

376.19 15.50 159.00 550.69 
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  Base 

Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated Safety 
Net Adjustment 
$ 

Total 
Rate  
$ 

 (h) Exceeding 10 
tons but 
under 11 
tons 

376.83 15.50 159.00 551.33 

 (i) Exceeding 11 
tons but 
under 12 
tons 

378.11 15.50 159.00 552.61 

 (j) Exceeding 12 
tons but 
under 13 
tons 

379.16 15.50 159.00 553.66 

 (k) Exceeding 13 
tons but 
under 14 
tons 

380.22 15.50 159.00 554.72 

 (l) Exceeding 14 
tons but 
under 15 
tons 

381.27 15.50 159.00 555.77 

 (m) Exceeding 15 
tons but 
under 16 
tons 

382.08 15.50 159.00 556.58 

 (n) Exceeding 16 
tons but 
under 17 
tons 

382.43 15.50 159.00 556.93 

 (o) Exceeding 17 
tons but 
under 18 
tons 

383.25 15.50 159.00 557.75 

 (p) Exceeding 18 
tons but 
under 19 
tons 

384.19 15.50 159.00 558.69 

 (q) Exceeding 19 
tons but 
under 20 
tons 

385.24 15.50 159.00 559.74 

 (r) Exceeding 20 
tons but 
under 21 
tons 

386.40 15.50 159.00 560.90 

 (s) Exceeding 21 
tons but 
under 22 
tons 

387.34 15.50 159.00 561.84 

 (t) Exceeding 22 
tons but 
under 23 
tons 

387.81 15.50 159.00 562.31 

 (u) Exceeding 23 
tons and 
over 

388.27 15.50 159.00 562.77 
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Driver of a Motor Vehicle (not being tractor) drawing a trailer:-  
For a loaded single-axle trailer $1.70 cents per day extra, or for an empty single-axle trailer $2.15 cents per day extra, or for any 
other empty trailer $1.25 cents per day extra. 
An employee who in the course of their employment drives a vehicle with self loading equipment which requires the possession of 
a Certificate of Competency shall be paid an extra $11.70 per week. 

  Base 
Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated  
Safety Net 
Adjustment 
$ 

Total 
Rate  
$ 

(34) Driver of Articulated 
Vehicles 

    

 Not exceeding 9 ton 
capacity 

380.80 15.50 159.00 555.30 

 9 tons and over but 
under 10 tons 

381.97 15.50 159.00 556.47 

 10 tons and over but 
under 11 tons 

382.32 15.50 159.00 556.82 

 11 tons and over but 
under 12 tons 

383.02 15.50 159.00 557.52 

 12 tons and over but 
under 13 tons 

383.37 15.50 159.00 557.87 

 13 tons and over but 
under 14 tons 

384.42 15.50 159.00 558.92 

 14 tons and over but 
under 15 tons 

386.05 15.50 159.00 560.55 

 15 tons and over but 
under 16 tons 

386.52 15.50 159.00 561.02 

 16 tons and over but 
under 17 tons 

387.45 15.50 159.00 561.95 

 17 tons and over but 
under 18 tons 

388.16 15.50 159.00 562.66 

 18 tons and over but 
under 19 tons 

389.56 15.50 159.00 564.06 

 19 tons and over but 
under 20 tons 

390.49 15.50 159.00 564.99 

 20 tons and over but 
under 21 tons 

390.96 15.50 159.00 565.46 

 21 tons and over but 
under 22 tons 

391.78 15.50 159.00 566.28 

 22 tons and over but 
under 23 tons 

392.94 15.50 159.00 567.44 

 23 tons and over but 
under 24 tons 

393.99 15.50 159.00 568.49 

 24 tons and over but 
under 25 tons 

394.69 15.50 159.00 569.19 

 25 tons and over but 
under 26 tons 

395.16 15.50 159.00 569.66 

 26 tons and over but 
under 27 tons 

395.98 15.50 159.00 570.48 

 27 tons and over but 
under 28 tons 

397.26 15.50 159.00 571.76 
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  Base 

Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated  
Safety Net 
Adjustment 
$ 

Total 
Rate  
$ 

 28 tons and over but 
under 29 tons 

397.96 15.50 159.00 572.46 

 29 tons and over but 
under 30 tons 

398.78 15.50 159.00 573.28 

 30 tons and over but 
under 31 tons 

399.60 15.50 161.00 576.10 

 31 tons and over but 
under 32 tons 

400.77 15.50 161.00 577.27 

 32 tons and over but 
under 33 tons 

401.88 15.50 161.00 578.38 

 33 tons and over but 
under 34 tons 

402.28 15.50 161.00 578.78 

 34 tons and over but 
under 35 tons 

403.10 15.50 161.00 579.60 

 35 tons and over but 
under 36 tons 

404.27 15.50 161.00 580.77 

 36 tons and over but 
under 37 tons 

405.55 15.50 161.00 582.05 

 37 tons and over but 
under 38 tons 

406.37 15.50 161.00 582.87 

 38 tons and over but 
under 39 tons 

407.07 15.50 161.00 583.57 

 39 tons and over but 
under 40 tons 

407.77 15.50 161.00 584.27 

 40 tons and over but 
under 41 tons 

409.52 15.50 161.00 586.02 

 41 tons and over but 
under 42 tons 

410.22 15.50 161.00 586.72 

 42 tons and over but 
under 43 tons 

411.27 15.50 161.00 587.77 

 43 tons and over but 
under 44 tons 

412.56 15.50 161.00 589.06 

 44 tons and over but 
under 45 tons 

413.38 15.50 161.00 589.88 

 45 tons and over but 
under 46 tons 

414.19 15.50 161.00 590.69 

 46 tons and over but 
under 47 tons 

415.83 15.50 161.00 592.33 

 47 tons and over but 
under 48 tons 

416.41 15.50 161.00 592.91 

 48 tons and over but 
under 49 tons 

417.35 15.50 161.00 593.85 

 49 tons and over but 
under 50 tons 

418.16 15.50 161.00 594.66 

 50 tons and over but 
under 51 tons 

419.33 15.50 161.00 595.83 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3739 
 

 
  Base 

Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated  
Safety Net 
Adjustment 

$ 

Total 
Rate  
$ 

 51 tons and over but 
under 52 tons 

420.27 15.50 161.00 596.77 

 52 tons and over but 
under 53 tons 

421.32 15.50 161.00 597.82 

 53 tons and over but 
under 54 tons 

422.25 15.50 161.00 598.75 

 54 tons and over but 
under 55 tons 

423.30 15.50 161.00 599.80 

 55 tons and over 424.24 15.50 161.00 600.74 

(35) Driver of Double 
Articulated Vehicle 
or Road Train:- 

    

 Not exceeding 31 ton 
capacity 

405.20 15.50 161.00 581.70 

 31 tons and over but 
under 32 tons 

405.67 15.50 161.00 582.17 

 32 tons and over but 
under 33 tons 

406.49 15.50 161.00 582.99 

 33 tons and over but 
under 34 tons 

407.19 15.50 161.00 583.69 

 34 tons and over but 
under 35 tons 

408.12 15.50 161.00 584.62 

 35 tons and over but 
under 36 tons 

409.29 15.50 161.00 585.79 

 36 tons and over but 
under 37 tons 

409.76 15.50 161.00 586.26 

 37 tons and over but 
under 38 tons 

410.46 15.50 161.00 586.96 

 38 tons and over but 
under 39 tons 

410.92 15.50 161.00 587.42 

 39 tons and over but 
under 40 tons 

412.56 15.50 161.00 589.06 

 40 tons and over but 
under 41 tons 

413.61 15.50 161.00 590.11 

 41 tons and over but 
under 42 tons 

414.19 15.50 161.00 590.69 

 42 tons and over but 
under 43 tons 

415.24 15.50 161.00 591.74 

 43 tons and over but 
under 44 tons 

416.18 15.50 161.00 592.68 

 44 tons and over but 
under 45 tons 

416.76 15.50 161.00 593.26 

 45 tons and over but 
under 46 tons 

417.70 15.50 161.00 594.20 
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  Base 

Rate 
$ 

Supplementary 
Payments 
$ 

Arbitrated  
Safety Net 
Adjustment 

$ 

Total 
Rate  
$ 

 46 tons and over but 
under 47 tons 

418.63 15.50 161.00 595.13 

 47 tons and over but 
under 48 tons 

419.33 15.50 161.00 595.83 

 48 tons and over but 
under 49 tons 

420.15 15.50 161.00 596.65 

 49 tons and over but 
under 50 tons 

421.32 15.50 161.00 597.82 

 50 tons and over but 
under 51 tons 

422.13 15.50 161.00 598.63 

 51 tons and over but 
under 52 tons 

422.72 15.50 161.00 599.22 

 52 tons and over but 
under 53 tons 

423.65 15.50 161.00 600.15 

 53 tons and over but 
under 54 tons 

424.59 15.50 161.00 601.09 

 54 tons and over but 
under 55 tons 

425.52 15.50 161.00 602.02 

 55 tons and over 426.34 15.50 161.00 602.84 

(36) Tow Motor Operator 358.38 15.50 159.00 532.88 

Group 
(37) Driver of Logging Tractor  B 
(38) Crane or Fork Lift Assistant  I 

3. Junior Employees 
Junior employees rates are the relevant percentage of “Group J – Thereafter” wage rate: 

  
% 

Base 
Rate 
$ 

Supplementary 
Payment 
$ 

Arbitrated 
Safety Net 
Adjustment 
$ 

Total 
Rate  
$ 

Between 16 and 17 
years of age 

50 160.98 7.75 79.50 248.23 

Between 17 and 18 
years of age 

60 193.17 9.30 95.40 297.87 

Between 18 and 19 
years of age 

70 225.37 10.85 111.30 347.52 

4. Leading Hands:- 
(a)  Any employee placed by the employer in charge of not less than three and not more than ten other workers shall 

be paid $19.00 per week extra. 
(b)  Any employee placed by the employer in charge of more than ten other workers shall be paid $28.70 per week 

extra. 
(c)  Any employee placed by the employer in charge of more than twenty other employees shall be paid $37.10 per 

week extra. 
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Catchwords Industrial law - Award - Appliation to vary award - Principles applied - Proposed variations to 

promote efficiency and performance of work granted by consent - Exemption contained in area and 
scope of award removed - Award varied - Order issued - Industrial Relations Act 1979 (WA) s 6(a), s 
6(af), s 6(c), s 26(1), s 40. 

Result Order issued 
Representation 
Applicant Mr G Trotter 
Respondent Mr J Uphill as agent  
 
 

Reasons for Decision 
1 This is an application pursuant to s 40 of the Industrial Relations Act 1979 (“the Act”) which seeks to vary the Wineries 

Award 1969 No 31 of 1969 (“the Award”).  The variations sought are wide ranging and effectively seek to update and 
modernise the terms of the Award in a number of respects.  The grounds to the application in Schedule C  are as follows: 

“1. The application seeks to bring into line the Industry in Western Australia in terms of skill based career paths 
consistent with the Industry nationally. 

2. The revised Award followed a series of discussions with the CCI and also the Wine Industry group.  This 
brought about an agreed position with respect to the majority of the changes in respect to this industry. 

3. The revised Award does not offend the principles and is for the most part a complete rewrite of the existing 
Award which was out dated. 

4. The Award picks up national competencies in respect to the classification of employees, it also provides for 
enterprise based flexibilities in terms of flat rate payments and piece work provisions. 

5. The Award with the enterprise flexibilities meets the requirements of Industrial Relations Act in terms of Award 
review matter.” 

2 Whilst the respondents filed a notice of answer and counter-proposal objecting to the applicant's claim pending discussions 
with it, in the final analysis the variations to the Award are now consented to by the respondents, save for the proposed cl 1.3 
Area and Scope of Award.   This relates to the deletion of the existing exemption in the Award of employers who process less 
than 500 tonnes of grapes in each vintage year.  The scope clause now sought by the applicant seeks to extend the Award to 
all employers engaged in the industry of growing and/or harvesting wine grapes; producing and bottling wine or grape spirit; 
and packaging, storing and dispatching wine or grape spirit, regardless of the size of the enterprise. 

Contentions of Parties 
3 Mr Trotter on behalf of the applicant made a number of submissions in support of the variations sought to the area and scope 

of the Award.  He submitted that the wine industry has grown very significantly both in Western Australia and nationally.  
Since about the time of the making of the Award, the number of employer enterprises in the wine industry has grown 
dramatically and there has been a significant increase in the consumption of wine corresponding with the industry’s growth.  
Mr Trotter referred to and tendered in evidence, a number of documents evidencing the growth of the industry generally and 
in Western Australia in particular.  Exhibit A1 is a publication entitled “Western Australian Wine Industry in 2002” published 
by the Department of Local Government and Regional Development.  Additionally, tendered as exhibits A2 and A3, were 
publications by the Australian Bureau of Statistics, setting out the growth and the profile of the Australian wine and grape 
industry both nationally and on a State by State basis. 

4 The thrust of Mr Trotter’s submission was that there has been very substantial growth in the wine industry and employment 
growth has correspondingly occurred.  He submitted that the employment statistics set out in exhibit A2, do not include 
casual and seasonal employees who comprise a large proportion of all employees given the seasonal nature of wine harvesting 
at peak periods during the year.  He also submitted that from these materials, it is clear that most wine producers are not in the 
500 tonnes or more category that is the present limitation on the area and scope of the Award.  This means the majority of 
wine producers in this State are not presently covered by the terms of the Award. 

5 Appearing as agent on behalf of a number of respondents, Mr Uphill opposed the extension of the area and scope of the 
Award.  He submitted that the growth of the industry is not a matter of great significance in terms of supporting the extension 
of the Award.  Mr Uphill accepted that most wineries fall into the less than 500 tonnes category but there had been little 
change to the position since the Award was made in 1969.  The respondents further said that there has been little apparent 
difficulty with the exemption as it has existed to date, and there is no good reason to vary the Award now. 

6 Mr Uphill tendered in evidence a number of documents.  Exhibit R2 was described as a winery employment survey, which 
sampled the experiences of a relatively small number of students in a wine sciences course at a tertiary institution dealt with 
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in the evidence of Mr Griffiths, which I refer to below.  Additionally, exhibits R3 and R4 were documents entitled “Annual 
Financial Benchmarking Survey for Australian Wine Industry - Vintage 2004” and “Annual Financial Benchmarking Survey 
2003 Regional Report” prepared by a large accounting firm and the Winemakers Federation of Australia.  Also tendered as 
exhibit R5 was a document entitled “Winemakers Federation of Australia Pre-Budget Submission January 2005” by the 
Winemakers Federation of Australia.  Both of these exhibits were also the subject of evidence from Mr Griffiths. 

7 Mr Uphill submitted that the smaller producers in the industry, which make up the majority, have less ability to compete with 
the larger producers and are generally less profitable and are more subject to cost pressures.  Furthermore, Mr Uphill 
submitted that employees in the presently exempted sector of the industry tend to be engaged on a variety of employment 
arrangements on a seasonal basis, including large numbers of pieceworkers and casual employees.  He submitted that the 
Minimum Conditions of Employment Act 1993 provides a safety net for these employees. 

Relevant Principles 
8 The present proceedings relate to an application pursuant to s 40 of the Act to vary the Award.  The contentious area of the 

applicant's claim relates to a proposed extension of the area and scope of the Award, to extend it to those in the industry 
presently award free.  That is, in effect, the application seeks to create State award coverage for such employees and 
employers for the first time.  Given the application is made pursuant to s 40 of the Act, then in terms of a general proposition, 
there is an onus on the applicant to establish that the variations to the Award sought should be made: Dampier Salt Ltd v The 
Australian Workers Union, Western Australian Branch, Industrial Union of Workers and Others (2004) 84 WAIG 2780 (see 
also the cases therein cited).   

9 Additionally, in this case, given that the application seeks to extend award coverage to employees and employers for the first 
time, then relevant principles in relation to the making of a first award also apply.  That is, it has been accepted in a long line 
of authority in this and other jurisdictions, that a union is entitled to award coverage of employees engaged in work falling 
within its constitution rule.  This issue was the subject of consideration by the Full Bench of the Commission in Hamersley 
Iron Pty Ltd v Federation Clerks Union of Australia, WA Branch (1982) 62 WAIG 2418.   Whilst in Hamersley Iron Pty Ltd v 
Association of Draughting, Supervisory and Technical Employees, WA Branch (1984) 64 WAIG 852 Brinsden J at 853 
doubted that proposition, he was not joined by other members of the court in that case and I regard the observations of the 
Full Bench in Hamersley Iron as good law.   

10 In the present case it is also incumbent on the respondents to establish a sound basis to defend the claim to extend the 
coverage of the Award, whilst recognising that the overall onus rests with the applicant.    

11 The parties are also required to satisfy the Commission that under the Wage Fixing Principles the variations sought to the 
Award should be made. 

The Evidence 
12 As the Commission has observed above, a number of documents were tendered in evidence by both the applicant and the 

respondents in support of their various contentions.  Additionally, evidence was adduced on behalf of the respondents through 
Mr Griffiths.   

13 Mr Griffiths is the president of the Wine Industry Association in Western Australia.  He is also the owner and operator of a 
small vineyard in the Swan Valley in this State which produces less than 500 tonnes of grapes per annum.  Mr Griffiths gave 
evidence generally about the industry and said that those wineries producing less than 500 tonnes of grapes per annum would 
have revenue of less than five million dollars per annum.  In terms of small operators, Mr Griffiths testified that wineries tend 
to be capital intensive with a low return on investment.  The peak harvesting period is between February and April each year, 
with pruning usually done between July and August each year.  Because of the capital intensive nature of the industry, long 
hours of work are often performed to maximise returns on investment. 

14 Mr Griffiths described the industry as a very competitive one, which competition has increased significantly over the last ten 
years or so with the industry’s growth.  He testified that there are three main areas of sales in the industry they being cellar 
door, wholesale sales and the export market.  Small wineries, generally those in the less than five million dollar per annum 
turnover category, rely substantially on cellar door sales for revenue.  If smaller producers attempt to also sell into the 
wholesale and export markets, then they are competing directly with all other producers including the largest producers both 
in Australia and internationally.  In his own business, Mr Griffith's employs three employees during the harvest period as 
cellar hands.  These employees do general duties in or about the vineyard and in his view, flexibility in the deployment of 
labour is important for small operators. 

15 Between 1998 and early 2005 Mr Griffiths was a lecturer in wine science at Curtin University in Western Australia.  He gave 
evidence about the terms of exhibit R2, the wine surveys.  He testified that these surveys were completed by wine science 
students in his courses, who attended work assignments at commercial wineries for a period of about six weeks as a part of 
their work experience in the industry.  For the purposes of the 2003 survey there were some 23 responses.  In the case of the 
2004 survey there were some 14 responses.  This is out of approximately 300 winery establishments throughout the State.  
When questioned about this in cross-examination Mr Griffiths considered the response rate to be quite reasonable.  For the 
2003 survey the average normal hourly rate of pay was $15.32 per hour, with about two-thirds of the respondents not being 
paid overtime.  In the case of the 2004 survey the average hourly rate was $14.86 per hour, with the majority of the 
employees not receiving overtime payments. 

16 In terms of other aspects of the small business sector in the wine industry, Mr Griffiths referred to the wine equalisation tax 
(“WET”) exemption for businesses on their first one million dollars of wholesale sales.  He also referred to the payroll tax 
exemption for businesses with payrolls of less than $750,000 per annum.   Mr Griffiths expressed the view that conclusions in 
exhibit R3 being the bench marking survey for the Australian Wine Industry, was generally consistent with the position as he 
understood it. 

17 In terms of specific employment arrangements, whilst Mr Griffiths could only confirm that his own winery does not employ 
any permanent employees, he also proffered the view that many businesses in the less than 500 tonne grapes per annum 
category also engaged few permanent employees to his knowledge.  Employment was often seasonal and generally speaking, 
employment arrangements were confined to what he described as “common law contracts, awards, minimum conditions of 
employment with instrument such as AWA's etc being less likely”.  I infer from this general evidence, that it may well be the 
case that such small enterprises have neither the resources nor the inclination to engage in specific bargaining arrangements 
by way of formalised industrial instruments.  This may well be consistent with Mr Griffiths’ evidence that in general terms, 
many of the small winery operations were family based businesses without substantial corporate structures. 
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Consideration 
18 Regrettably, there is little before the Commission to explain why the exemption for producers in the less than 500 tonnes of 

grapes per annum category exists.  Neither Mr Trotter nor Mr Uphill representing the parties, were able to inform the 
Commission about this matter.   

19 The Award was made by the Commission on 23 December 1969: (1969) 49 WAIG 1095 per Flanagan C.  The Award was 
made by the consent of the parties.  The named respondents to the proceedings at the time included Valencia Vineyards Pty 
Ltd, Houghton Wines, Parry Wines Pty Ltd, and Swanville Wine and Distillery.  The subject clause, cl 3 - Scope, has 
remained in the same terms from the time the Award was made to date.  Given that the wine industry in this State appeared to 
be in its infancy at the time of the Award having been made, and the industry having undergone significant growth over the 
last 10 to 15 years in particular, it may be the case that the Award resulted from negotiations between the applicant and the 
major producers at that time. However, the Commission can only speculate upon that matter in the absence of any indication 
on the record of the Award making proceedings to this effect. 

20 The documentary evidence before the Commission refers generally to the success of the Australian wine industry.  In the 
executive summary to the Winemakers Federation of Australia Pre-Budget Submission January 2005 (exhibit R5) the 
following is said at 1: 

“The Australian wine industry is a major success story.  Strong production and export growth, major investments, high 
levels of innovation, value added, employment, and tax payments, have contributed to local economies, other industries 
(like tourism), and more broadly to the Australian economy.  The value of production was more than $4.4B in 2002-03, 
export earnings totalled in over $2.5B in 2003-04 and direct employment exceeded 30,000 in 2001. 
Despite the strong growth in, and contribution from, the wine making industry, margins have steadily declined in recent 
years.  This reflects: 
• Increasing domestic and international competition 
• Over planting of some (mainly red) grape varieties and the consequent over supply of some types of wine on the 

market 
• Consolidation at the retail level, both domestically and overseas 
• High and (until the 2004 Budget) generally rising domestic taxation 
• The recent rise in the value of the Australian dollar” 

21 Additionally both exhibit R5 and exhibits R3 and R4, the benchmark survey documents, highlight the pressures upon the wine 
industry, with a number of operators failing to be profitable and pressure on profit margins generally.  However, the smallest 
wineries, those earning revenues of less than one million dollars per annum, appear to have somewhat improved their position 
over the last one to two years.  This has compared favourably to winery operations in the other categories referred to in these 
materials.  Moreover, exhibit R4, the regional winery survey including Margaret River in this State, reveals that this region, 
which is one of the largest producing areas in this State, has a significantly lower level of loss making wineries than other 
regions on an average basis across all Australian wineries in the zero to ten million dollar revenue band.  It is also to be noted 
from exhibit R4, that the Margaret River region in this State had significantly lower direct and indirect labour costs as a 
percentage of gross margins, than the other regions surveyed in that report and compared to average Australian winery 
performances across the various revenue bands.   

22 Additionally, exhibit R3 reveals that the direct and indirect labour costs in the operations in the one to five million dollar 
revenue category, are about the same as the five to ten and twenty plus million dollar revenue categories, but significantly 
higher than the ten to twenty million dollar revenue category operations.  Overall however, the total proportion of loss making 
wines over the various categories does not place the one to five million dollar revenue category as being significantly 
different to overall industry averages.  As I have already observed above, the smallest operators in the zero to one million 
dollar revenue category in fact experienced the lowest percentage of loss making wines at 33.3 per cent. 

23 Whilst I accept from these materials that there are a number of operators in the zero to five million dollar revenue per annum 
category wineries that are loss making, this is certainly not a universal picture and more than half are profitable.  Furthermore, 
factors identified as having contributed to falls in margins and profitability do not include labour costs but are attributable to 
other reasons.   It must also be recognised that profitability levels in an industry tend to fluctuate, depending on market 
circumstances at any given time. 

24 Other evidence before the Commission clearly establishes the very significant growth in the wine industry in this State over 
the last 15 to 20 years.  The industry in this State has clearly established itself as an internationally renowned producer of 
premium quality wines, for both domestic and export consumption. The domestic market, particularly through cellar door 
sales, is particularly significant to the small wine producers in this State.  Additionally, the evidence shows that the wholesale 
and export markets are also avenues for growth in the industry but they are highly competitive. 

25 In terms of the profile of the wine industry in this State, exhibit A1 discloses that the wine industry is constituted by a large 
number of smaller family run businesses and a few large corporations.  The industry taken as a whole has created about 3900 
jobs (to the date of the report), with about 75 per cent of that employment created in regional Western Australia and with the 
largest concentration in the Margaret River wine region.  Seasonal employees are not included in this assessment of numbers 
of employees.  Exhibit A1 also provides that there were, at the time of that report, approximately 129 wineries in Western 
Australia.  I note that this conflicts with the evidence of Mr Griffiths.  Of that total, some 112 were in the less than 500 tonnes 
grapes crushed per annum category, by far the greatest number.  Also referred to in exhibit A1, is the value adding of the wine 
tourism component of the wine industry in this State. 

26 Small producers in this State also enjoy significant advantages in relation to taxation arrangements.  The WET from 1 
October 2004 does not apply to the first one million dollars of wholesale value of domestic sales by a wine producer.  
Additionally, small producers with a payroll of less than $750,000 per annum, which on the evidence would include most, if 
not all, of those in the less than 500 tonnes of grapes crushed per annum category, enjoy an exemption from payroll tax.  No 
doubt these tax exemptions are of significant assistance to the small winery operators. 

27 The proposed variations to the Award, as agreed between the parties, will mean that the Award will be a modern and flexible 
industrial instrument.  There are a number of provisions agreed between the parties that would provide significant flexibility 
to employers in this industry.  Such provisions include enabling the employment of all categories of employees including full-
time, part-time, casual, and piecework employees.  There is also provision agreed between the parties for what is described as 
“flat-rate” employment, whereby an employer and employee may agree in writing to the payment to an employee for a 
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specified period of time, of an hourly rate with a 20 per cent loading on the minimum award rate applicable to the employee’s 
relevant classification.  Additionally, provision is made for an employer and employee to agree that there be no fixed hours of 
duty despite the terms of the Award as to hours of work, subject to the payment of an appropriate penalty on the relevant 
hourly rate.   

28 I also note that generally speaking, the rates of pay set out in the proposed cl 4.2 - Wages commence at the entry level at the 
present minimum weekly wage payable in this State, and progress to a total weekly rate of $623.50 per week.  Taking the 
midpoint total weekly rate of pay for a proposed grade 3 employee at $572.20 per week, this equates to an hourly rate for a 38 
hour week of some $15.057 per hour, which hourly rate is not inconsistent with the general evidence contained in exhibit R2, 
experienced by some of Mr Griffith's wine science students when participating in wine industry work experience with wine 
businesses in this State in 2003 and 2004.  Whilst the content of exhibit R2 in my opinion needs to be treated with some 
caution, given there is no corresponding survey material before the Commission from the relevant employers, it does indicate 
that the rates paid at those times were not completely out of step with what is proposed in the Award.  I also note that a 
number of employers of those employees contained in those surveys did pay regular overtime payments in addition to the 
average normal hourly rates of pay. 

29 It should also not be overlooked by the parties that the new wages and classification provisions as proposed, contain a skill 
based career path which the Commission understands as being based upon national skills competencies used for the wine 
industry throughout Australia.  In my opinion, it can only benefit the industry generally if employees, who are intent upon 
making a career in the industry, have access to skills related career paths by which they, and consequently their employers, 
can benefit from their progressive acquisition of skills and experience.  This will have the capacity to contribute to the 
ongoing growth and success of the wine industry in this State in my view. 

30 Overall, taking into account all of the evidence and the submissions before the Commission, all employees presently 
employed in the wine industry in this State should have access to a safety net of minimum terms and conditions of 
employment which the proposed variations to the Award will provide.  I am satisfied that the proposed variations to the 
Award, as agreed between the parties, will introduce significant flexibility into the industry and will enable smaller businesses 
to continue to operate much the way they have to date, whilst at the same time, providing opportunities for skills based career 
advancement for those employees who choose to work in the wine industry.   

31 The Commission is therefore satisfied that the present exemption contained in cl 3 of the Award should be removed and the 
applicant's claimed cl 1.3 - Area and Scope of Award should be granted.  This will mean that the Award will now extend to 
all employees and employers falling within its scope, as set out in that clause. 

32 I have also carefully considered the remainder of the proposed variations to the Award as agreed between the parties.  I am 
satisfied that the proposed variations to the Award are consistent with significantly modernising and updating the Award, and 
introducing new flexibilities to benefit the industry as a whole and the enterprises working within it.  Consistent with the 
objects of the Act set out in s 6(a), (af) and (ca), I am satisfied that the proposed variations to the Award will assist in 
promoting goodwill in the industry and those enterprises within it; will facilitate the efficient organisation and performance of 
work according to the needs of the wine industry and the businesses within it, balanced with fairness to the employees 
concerned; and will provide a system of fair wages and conditions of employment.  In my opinion also, the granting of the 
application in total is consistent with the Commission's Wage Fixing Principles and its duty in accordance with s 26(1) of the 
Act.   

33 There are some variations to be made to the proposed order. Typographical and grammatical errors are corrected and some 
stylistic changes have been made.  In addition, in the proposed cl 2.1-Employment Categories, a new sub clause (4) has been 
inserted to provide for a statement of employment provision consistent with the Commission’s general order in relation to 
termination, change and redundancy issued on 19 May 2005: (2005) 85 WAIG 1680.  Furthermore, again consistent with the 
Commission’s general order, a new clause 2.3-Introduction of Change has been inserted.   The proposed clause as to 
superannuation has been amended in order that it complies with s 48B of the Act. 

34 As the decision of the Commission in this matter will extend the Award to some employers and employees in this industry for 
the first time in this State, whilst the matter has been on foot for a considerable period of time, the proposed variations to the 
Award will operate prospectively one month from the date of the Commission’s order.  A minute of proposed order now 
issues.  
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Order 
HAVING heard Mr G Trotter on behalf of the applicant and Mr J Uphill as agent on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the Wineries Award 1969 No. 31 of 1969 be varied in accordance with the following schedule and that such 
variation shall have effect on and from 3 December 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete clauses 1 to 28 and appendices and insert the following in lieu thereof: 
PART 1 - AWARD STRUCTURE 

1.1 –TITLE 
This award shall be known as the Wine Industry (WA) Award 2005. 

1.2 - ARRANGEMENT 
1.  AWARD STRUCTURE  
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope  
1.4 Term 
1.5 Definitions 
2.  CONTRACT OF EMPLOYMENT 
2.1 Contract of Service 
2.2 Employment Categories 
2.3 Introduction of Change 
2.4 Redundancy 
2.5 Junior Employees Certificate 
3. HOURS OF WORK 
3.1 Hours of Work  
3.2 Over 38 Hours of Work 
3.3 Overtime 
3.4 Shift Work 
3.5 Work Organisation 
3.6 Standing Down 
4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Wages 
4.3 Classification Structures 
4.4 Supported Wage 
4.5 Payment of Wages 
5. ALLOWANCES AND FACILITIES 
5.1 Allowances 
6. LEAVE 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Carer’s Leave 
6.4 Public Holidays  
6.5 Bereavement Leave 
6.6 Parental Leave 
6.7 Long Service Leave 
6.8 Jury Service 
6.9 Absence from Duty 
7. DISPUTE RESOLUTION PROCEDURE 
7.1 Dispute Settlement Procedure 
8. SAFETY AND TRAINING 
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First Aid Kit 
9. REGISTERED ORGANISATION 
9.1 Right of Entry 
9.2 Representative Interviewing Employees 
9.3 Posting of Awards and Union Notices 
10. KEEPING OF RECORDS 
10.1 Employment Record 
11. SUPERANNUATION 
11.1 Superannuation 
12. OTHER LAWS AFFECTING EMPLOYMENT 
12.1 Industrial Relations Act 1979 (WA) 
12.2 Minimum Conditions of Employment Act 1993 (WA) 
12.3 Workplace Relations Act 1996 (Cth) 
12.4 Superannuation Guarantee (Administration) Act 1992 (Cth) 
12.5 Occupational Safety and Health Act 1984 (WA) 
12.6 Equal Opportunity Act 1984 (WA) 
13. APPENDICES 
14. WHERE TO GO FOR FURTHER INFORMATION 
15. RESPONDENTS 
16. NAMED PARTIES 

1.3 – AREA AND SCOPE OF AWARD 
This award shall have effect over the State of Western Australia and shall apply to all employees employed in any of the 
classifications contained at Clause 4.2 - Wages of this Award who are: 
(1) Employed in the industry of growing and/or harvesting wine grapes and who work in a vineyard which (either 

individually or as part of a group of associated companies) harvests wine grapes; or  
(2) Employed in the industry of producing and bottling wine or grape spirit and who work in a winery or wine distillery 

which (either individually or as part of a group of associated companies) processes wine grapes; or 
(3) Employed in the industry of packaging, storing and despatching wine or grape spirit from a warehouse attached to a 

winery or wine distillery which (either individually or as part of a group of associated companies) processes wine grapes. 
1.4 - TERM 

This Award will operate for a period of six months from the date of hereof. 
1.5 - DEFINITIONS 

For the purpose of this award:  
(1) “Wine distillery” means a place where wine, made from fresh and/or dried grapes, is distilled into spirits or brandy.  
(2) “Winery” means a place where fresh grapes are processed into wine and packaged for distribution. 
(3) “Union” means The Australian Workers’ Union, WA Branch, Industrial Union of Workers. 
(4) “Vineyard” means a place where grapes are grown for the manufacture of wine. 
(5) “Probationary employee” means any new employee employed pursuant to subclause (6) of Clause 2.2 – Employment 

Categories of this Award. 
(6) “Flat Rate employee” means any full-time, part-time or casual employee employed pursuant to subclause (9) of Clause 

3.3 - Overtime of this Award. 
(7) “Piece worker” or “Piece-rate employee” means any full-time, part-time or casual employee employed pursuant to 

subclause (4) of Clause 2.2 - Employment Categories of this Award. 
PART 2 - CONTRACT OF EMPLOYMENT 

2.1 – CONTRACT OF SERVICE 
(1) Notice of Termination By Employer 
 (a) In order to terminate the employment of a full-time or regular part-time employee the employer shall give to the 

employee the period of notice specified in the table below: 

Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

Provided a probationary employee may be terminated by the employer giving one-hour’s notice. 
In addition to this notice, employees over 45 years of age at the time of the giving of the notice with not less 
than two years continuous service are entitled to an additional week’s notice. 
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 (b) An employer may give payment in lieu of the notice. Employment may be terminated by the employee working 
part of the required period of notice and by the employer making payment for the remainder of the period of 
notice. 

 (c) In calculating any payment in lieu of notice, the employer must use the wages an employee would have 
received in respect of the ordinary time they would have worked during the notice period had their employment 
not been terminated and the total calculated on the basis of: 
(i) The employee’s ordinary hours of work (even if they are not standard hours); and  
(ii) The amount ordinarily payable to an employee in respect of those hours, including (for example) 

allowances, loadings and penalties; and 
(iii) Any other amounts payable under the employee’s contract of employment 

 (d) In the case of full-time and part-time piece-work employees, the calculation of payment in lieu of notice shall 
be on the basis of the average actual remuneration received by the employee during the three months 
immediately before their termination (or such lesser period if the employee was employed for a period less than 
three months immediately before their termination). 

 (e) The period of notice in this clause shall not apply in the case of dismissal for conduct that justifies instant 
dismissal, including malingering, inefficiency or neglect of duty, or in the case of casual employees, 
apprentices, or employees engaged for a specific period of time or for a specific task or tasks. 

(2) Notice of Termination by an Employee 
 (a) The notice of termination required to be given by an employee is the same as that required of an employer, save 
and except that there is no requirement on the employee to give additional notice based on the age of the employee concerned. 
 (b) If an employee fails to give notice the employer has the right to withhold monies due to the employee to a 

maximum amount equal to the ordinary time rate of pay for the period of notice. 
(3) Time Off During Notice Period 
 (a) Where an employer has given notice of termination to an employee, an employee shall be allowed up to one 

day’s time off without loss of pay for the purpose of seeking other employment. The time off shall be taken at 
times that are convenient to the employee after consultation with the employer. 

(4) Statement of Employment 
An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated a written statement specifying the period of employment and the classification or type of work performed by 
the employee. 

2.2 – EMPLOYMENT CATEGORIES 
(1) General 
 (a) Employees under this award will be employed in one of the following categories: 

(i) Full-time employees; or 
(ii) Regular part time employees; or 
(iii) Casual employees; or 
(iv) Piece work employees. 

(b) At the time of engagement an employer will inform each employee of the terms of their engagement and in 
particular whether they are to be a full-time, regular part-time or casual employee and if the employment is to 
be at piecework rates. 

(c) All employees other than casual employees are engaged by the week. 
(2) Regular Part-Time Employees 

(a) An employer may employ regular part-time employees in any classification in this award. 
(b) A regular part-time employee is an employee who: 

(i) Regularly works less than full-time hours of 38 per week; and 
(ii) Has reasonably (week to week) predictable hours of work; and 
(iii) Receives, on a pro rata basis, equivalent pay and conditions to those of full-time employees who do 

the same kind of work. 
(c) All time worked in excess of 38 hours per week by part-time employees or outside of the ordinary hours of 

work on any day will be overtime and paid for the rates prescribed in Clause 3.3 – Overtime. 
(d) A regular part-time employee employed under the provisions of this clause must be paid for ordinary hours 

worked at least the rate of 1/38th of the weekly rate prescribed for the class of work performed. 
(3) Casual Employment 

(a) A casual employee means an employee engaged by the hour. 
(b) A casual employee must be paid an ordinary hourly rate of at least 1/38th of the weekly rate prescribed for the 

class of work performed plus 20%. 
(c) On each occasion a casual employee is required to attend work they are entitled to a minimum payment for four 

hours work unless the employer and employee agree to a lesser time period. 
(d) A casual employee shall be informed of these conditions before he/she is employed 
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(4) Piece-Work Employment 
(a) A piece-work employee means any full-time, part-time or casual employee who is engaged on piece-work rates 

which enable an employee of average capacity working ordinary hours to earn at least 20% above the 
prescribed time rate. 

(b) Piece-work rates are paid instead of the wage rates specified in Clause 4.2 – Wages of this award. 
(c) The following clauses shall not apply to piece- work employees: 

(i) Clause 2.1 – Contract of Service (except where a piece-work employee was immediately before being 
employed on piece-work, employed on a full-time or part-time basis). 

(ii) Clause 3.1 – Hours of Work 
(iii)  Clause 3.3 – Overtime 
(iv) Clause 3.4 – Shift Work 
(v) Clause 5.1 – Allowances subclause (1) Meal Allowance 

(d) Once piece-work rates are properly fixed in accordance with subclause (4) of this clause, nothing in this award 
guarantees a piece-work employee will earn at least the equivalent time rate of pay as piece-work earnings are 
contingent upon each employee’s individual productivity. 

(e) Full-time and part-time piece-work employees shall be paid time rates of pay for any day observed as a holiday 
pursuant to Clause 6.4 – Public Holidays, for any annual leave taken pursuant to Clause 6.1 – Annual Leave, for 
any absence through sickness taken pursuant to Clause 6.2 – Sick Leave, for any Long Service Leave taken 
pursuant to Clause 6.7 – Long Service Leave and any bereavement leave taken pursuant to Clause 6.5 – 
Bereavement Leave of this award.  Casual piece-work employees shall be paid time rates of pay for 
bereavement leave. 

(5) Flat-Rate Employment 
 A flat-rate employee is an employee who is employed on a single time rate of pay for a fixed period and agreed in writing 

with the employer in accordance with subclause (9) of Clause 3.3 - Overtime of this award. 
(6) Probationary employment 
 A probationary employee is an employee who at the time of engagement is informed by the employer that they will 

initially be employed on a probationary basis not exceeding three months. 
2.3 – INTRODUCTION OF CHANGE 

(1) Employer’s Duty to Notify 
 (a) Where an employer decides to introduce changes in production, program, organisation, structure or technology, 

that are likely to have significant effects on employees, the employer shall notify the employees who may be 
affected by the proposed changes and, if an employee nominates a union to represent him or her, the union 
nominated by the employee. 

 (b) “Significant effects” includes termination of employment, major changes in the composition, operation or size 
of the employer’s workforce or in the skills required; the elimination or diminution of a job opportunity, a 
promotion opportunity or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and the restructuring of jobs. 

(2) Employer’s Duty to Consult over Change  
 (a) The employer shall consult the employees affected and, if an employee nominates a union to represent him or 

her, the union nominated by the employee, about the introduction of the changes, the effects the changes are 
likely to have on employees (including the number and categories of employees likely to be dismissed, and the 
time when, or the period over which, the employer intends to carry out the dismissals), and the ways to avoid or 
minimise the effects of the changes (e.g. by finding alternate employment). 

 (b) The consultation shall commence as soon as practicable after making the decision referred to in the 
“Employer’s Duty to Notify” clause. 

 (c) For the purpose of such consultation the employer shall provide in writing to the employees concerned and, if 
an employee nominates a union to represent him or her, the union nominated by the employee, all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes 
on employees, and any other matters likely to affect employees, provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be adverse to the employer’s 
interests. 

2.4 – REDUNDANCY PROVISIONS 
(1) Definition 

Business includes trade, process, business or occupation and includes part of any such business. Redundancy occurs 
where an employer has made a definite decision that the employer no longer wishes the job the employee has been doing 
done by anyone. 
Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 
“transmitted” has a corresponding meaning. 
Weeks’ pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 
(a) Overtime; 
(b) Penalty rates; 
(c) Disability allowances; 
(d) Shift allowances; 
(e) Special rates; 
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(f) Fares and travelling time allowances; 
(g) Bonuses; and 
(h) Any other ancillary payments of a like nature. 

(2) Consultation Before Terminations 
(a)  Where an employer decides that the employer no longer wishes the job the employee has been doing to be done 

by anyone and that decision may lead to termination of employment, the employer shall consult the employee 
directly affected and if an employee nominates a union to represent him or her, the union nominated by the 
employee. 

(b)  The consultation shall take place as soon as is practicable after the employer has made a decision to which 
clause 2.3(2)(a) applies and shall cover the reasons for the proposed terminations, measures to avoid or 
minimise the terminations and/or their adverse affects on the employees concerned. 

(c)  For the purpose of the consultation the employer shall, as soon as practicable, provide in writing to the 
employees concerned and if an employee nominates a union to represent them, the union nominated by the 
employee, all relevant information about the proposed terminations including the reasons for the proposed 
terminations, the number and categories of employees likely to be affected, the number of employees normally 
employed and the period over which the terminations are likely to be carried out. 

 Provided that an employer shall not be required to disclose confidential information, the disclosure of which 
would be adverse to the employer’s interests.  

(3) Transfer to Lower Paid Duties 
(a)  Where an employee is transferred to lower paid duties by reason of redundancy the employee shall be entitled 

to the same period of notice of transfer as the employee would have been entitled to if the employee’s 
employment had been terminated. 

(b)  The employer may, at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former amounts the employer would have been liable to pay and the new lower amount the 
employer is liable to pay the employee for the number of weeks of notice still owing. 

(c) The amounts must be worked out on the basis of the ordinary working hours to be worked by the employee; and 
(ii)  The amounts payable to the employee for the hours including for example, allowances, loading and 

penalties; and 
(iii) Any other amounts payable under the employee’s contract of employment. 

(4) Severance Pay 
(a) In addition to the period of notice prescribed for ordinary termination, an employee whose employment is 

terminated by reason of redundancy must be paid, subject to further order of the Commission, the following 
amount of severance pay in respect of a continuous period of service: 
Provided that the entitlement of any employee whose employment terminates on or before 1 February 2006 
shall not exceed 8 weeks’ pay. 

Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks pay  
2 years and less than 3 years 6 weeks pay 
3 years and less than 4 years 7 weeks pay 
4 years and less than 5 years 8 weeks  pay 
5 years and less than 6 years 10 weeks pay 
6 years and less than 7 years 11 weeks pay 
7 years and less than 8 years 13 weeks  pay 
8 years and less than 9 years 14 weeks pay 
9 years and less than 10 years 16 weeks pay 
10 years and over 12 weeks pay 

(b) Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee’s normal retirement date. 

(c) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) Any interruption or termination of the employment by the employer if such interruption or 

termination has been made merely with the intention of avoiding the obligations of this clause in 
respect of leave of absence; 

(ii) Any absence from work on account of leave granted by the employer; or 
(iii) Any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service any time in respect of which any employee is absent from 
work except time for which an employee is entitled to claim paid leave shall not count as time worked. 
Service by the employee with a business which has been transmitted from one employer to another and the 
employee’s service has been deemed continuous in accordance with clause 2(3) or (4) of the Long Service 
Leave Provisions published in Part 1 (January) of each volume of the Western Australian Industrial Gazette 
shall also constitute continuous service for the purpose of this clause. 
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(5) Employee Leaving During Notice Period 
An employee whose employment is terminated by reason of redundancy may terminate his/her employment during the 
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice.  However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

(6) Alternative Employment 
(a)  An employer, in a particular redundancy case, may make application to the Commission to have the severance 

payment prescribed varied if the employer obtains acceptable alternative employment for an employee. 
(b)  This subclause does not apply in circumstances involving transmission of business as set out in clause 2.3(7) 

(7) Transmission of Business 
(a)  The provisions of clause 2.4 are not applicable where a business is before or after the date of this order, 

transmitted from an employer (in this subclause called “the transmittor”) to another employer (in this subclause 
called “the transmittee”), in any of the following circumstances: 
(i)  Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(ii) Where the employee rejects an offer of employment with the transmittee: 
(aa)  In which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(bb) Which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service with the transmittee. 

(b)  The Commission may vary clause 2.4(7)(a)(ii) if it is satisfied that this provision would operate unfairly in a 
particular case. 

(8) Notices to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in the “Consultation Before 
Terminations” clause, the employer shall notify Centrelink as soon as possible giving all relevant information about the 
proposed terminations, including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected, the number of employees normally employed and the period over which the terminations 
are intended to be carried out. 

(9) Employees Exempted 
 This clause does not apply: 

(a) Where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice. 
(b) Except for clause 2.3(2), to employees with less than one year’s service. 
(c) Except for clause 2.3(2), to probationary employees. 
(d) To apprentices   
(e) To trainees. 
(f) Except for clause 2.3(2), to employees engaged for a specific period of time or for a specified task or tasks; or  
(g) To casual employees. 

(10) Employers Exempted 
Subject to an order of the Commission, in a particular redundancy case, subclause 2.3(4)shall not apply to employers who 
employ less than 15 employees. 

(11) Incapacity to Pay 
An employer or a group of employers, in a particular redundancy case, may make application to the Commission to have 
the severance payment prescribed varied on the basis of the employer’s incapacity to pay. 

2.5 - JUNIOR EMPLOYEES CERTIFICATE 
(1) Junior employees upon being engaged shall upon request furnish the employer with a certificate containing the following 

details: 
(a) Name in full; and 
(b) Age and date of birth. 

(2) The certificate shall be available for inspection by an accredited representative of the union in the manner which the 
employment record is open for inspection.  

PART 3 - HOURS OF WORK 
3.1 - HOURS  

(1) The ordinary hours of work shall be an average of 38 per week to be worked to suit the requirements of the enterprise. 
(2) The ordinary hours of work may be worked on any or all days of the week excluding Sunday, and except in the case of 

shift employees, shall be worked between the hours of 6.00am and 6.00pm. 
(a) The aforementioned spread of hours may be varied by mutual agreement between an employer and employees in 

the section or sections concerned provided further that the spread of ordinary hours shall not exceed 12 on any 
one day. 

(b) The employer shall fix starting times and different starting times may be applied to different employees or 
groups of employees. 
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(3) Except by mutual agreement between the employer and the employees concerned, the ordinary hours of work shall not 
exceed eight on any day. 

(4) The ordinary hours of work, once established in the enterprise may be changed by the employer provided a majority of 
affected employees agree to the change and provided the change complies with the other provisions of this clause.  
Employees shall not unreasonably withhold their consent to change the hours of work. 

(5) Make-up Time 
(a) An employee may elect with the consent of the employer, to work make-up time, under which the employee 

takes time off during ordinary hours, and works those hours at a later time, during the spread of ordinary hours 
provided for in this award. 

(b) On each occasion that the employee elects to work make-up time, the resulting agreement must be recorded in 
the employment record at the time when the agreement is made. 

(6) Breaks 
(a) Employees shall be entitled to an unpaid meal break of between 30 and 60 minutes each day (or such other 

period or periods as agreed between the employer and employee) to be taken between the fourth and sixth hour 
of work. 

(b) All time worked during the meal break shall be paid for at the rate of double time until a break of not less than 
the time usually allowed for meals is granted by the employer. 

(c) One rest break of ten minutes duration each day to be counted as time worked shall be allowed to employees. 
(d) Employees required to work three hours or more overtime following their ordinary work day or shift shall be 

allowed a 20-minute crib break (which may be taken in relays) prior to the commencement of such overtime and 
at intervals of every four hours thereafter provided the overtime continues following the crib break.  Crib breaks 
shall be paid for at ordinary time rates.  

3.2 – MORE THAN 38 HOURS OF WORK  
(1) Instead of the provisions of Clause 3.1 - Hours of Work above, the employer and employee may agree that there shall be 

no fixed hours of duty, however employees who work more than 38 hours per week shall be entitled to a loading of an 
additional 50% of the hourly rate prescribed for the relevant classification for all hours worked in excess of 38 per week 
up to 50 in a week and a loading of 100% of the hourly rate prescribed for the relevant classification for all hours worked 
in excess of 50 per week. 

(2) Where agreement is reached, the following clauses shall not apply: 
 Clause 3.3 – Overtime 
 Clause 3.4 – Shift work 
 Clause 5.1 – Allowances, subclauses (1) and (2) 
(3) The agreement must be in writing and recorded in the employment record. 

3.3 - OVERTIME 
(1) The provisions of this clause do not apply to pieceworkers. 
(2) All time worked by an employee before their ordinary starting time or after their ordinary finishing time shall be paid for 

at the rate of time and one half for the first two hours and double time thereafter. 
(3) All time worked by an employee on a Sunday shall be paid for at the rate of double time. 
(4) All time worked by an employee on a day prescribed by this award as a public holiday shall be paid for at the rate of 

double time and one-half. 
(5) Where at the direction of the employer an employee is recalled to work after leaving the job, they shall be paid for at least 

three hours at overtime rates provided that such minimum payment shall not be made where it is customary for the 
employee to return to perform a specific task outside of the ordinary working hours or where the overtime commences 
(subject to a reasonable meal break) at the completion or before the commencement of ordinary working time. 

(6) Overtime worked on any day stands alone. 
(7) Rest Period After Overtime 

(a) When overtime work is necessary after the completion of ordinary hours on any day, it shall, wherever 
reasonably practicable, be so arranged that employees have at least ten consecutive hours off duty between the 
work of successive days. 

(b) An employee who works so much overtime between the finish of their ordinary work on one day and the 
commencement of their ordinary work on the next day that they have not had at least ten consecutive hours off 
duty between those times and the provision of such a break is reasonably practicable, shall, subject to this 
subclause, be released after completion of such overtime until they have had ten consecutive hours off duty 
without loss of pay for ordinary working time occurring during such absence. 

(c) If, on the instructions of the employer, such an employee resumes or continues work without having had at least 
ten consecutive hours off duty they shall be paid at double time rates until they have had ten consecutive hours 
off duty without loss of pay for ordinary working time occurring during such absence. 

(d) Employees recalled to work not more than twice in any night and for not more than four hours in any night shall 
not be entitled to a ten-hour break from the completion of such call out or call outs. 

(8) Time Off Instead of Payment For Overtime 
(a) The employer and the employee may agree to take time off instead of payment for overtime at a time or times 

mutually agreed.  The agreement must be in writing and recorded in the time and wages record at the time when 
the agreement is made. 

(b) If an employee takes time off instead of payment for overtime then one hour may be taken as time off for each 
hour of overtime worked. 
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(9) Flat Rate Payments 
(a) An employer and employee may agree in writing to the payment of one single “flat hourly rate” for all hours 

worked. 
(b) Such hourly rate is to be at least 20% more than the minimum award rate applicable to the employee’s 

classification and the total payment made to an employee for all hours worked in each calendar month shall not 
be less than what the employee would have earned under this award including applicable penalty rates, loadings 
and allowances. 

(c) Where overtime is worked under these arrangements, employees shall be paid the flat hourly rate for all overtime 
hours worked in lieu of overtime penalties prescribed by this award. 

(d) On each occasion that an employer and employee agree to use this provision, the resulting agreement must be 
recorded in the employment record at the time when the agreement is made. 

3.4 - SHIFT WORK 
(1) Employees may be worked on shifts that shall not exceed ten hours on any shift without payment of overtime. Provided 

that: 
(a) In any arrangement of ordinary working hours where the ordinary working hours are to exceed eight on any day, 

the arrangement of hours shall be subject to the agreement of the employer and the majority of employees in the 
plant or section or sections concerned; 

(b) By arrangement between an employer and the majority of employees in the plant or section or sections 
concerned, ordinary working hours not exceeding 12 on any day may be worked. 

(2) Shift employees for all hours worked on afternoon or night shifts, shall be paid 15% more than the ordinary rates.  
(a) All time worked by an employee in excess of the ordinary hours for the shift shall be paid for as  overtime at the 

rate of double time. Provided that all work performed on holidays shall be paid for at the rate of double time and 
one half. 

(b) Overtime and public holiday penalties paid under this subclause shall be paid in lieu of the applicable shift 
penalty. 

(3) Where shift work is adopted, shifts shall, as far as practicable, rotate regularly, and where two shifts are worked, one shall 
be regarded as the day shift, and the second, the afternoon or night shift.  Where three shifts are worked they shall be 
divided into day, afternoon and night shifts. 

(4) (a) Where an employee is instructed by the employer to work on a night shift that does not rotate so that the 
employee does not work at least 50% of their time on another shift, the employee shall be paid a 30% shift 
loading for all night shift hours worked and such shift allowance shall be paid in lieu of the shift allowance 
prescribed at subclause (2) of this clause. 

 (b) Where an employee works a night shift that does not rotate so that the employee does not work at least 50% of 
their time on another shift as a result of a preference by the employee to work a permanent night shift rather 
than a rotating night shift, the employee shall be paid a 15% shift loading for all night shift hours worked and 
such shift allowance shall be paid in lieu of the shift allowance prescribed at subclause (2) of this clause. 

(5) No employee shall work for more than four and a half hours without a break for a meal except in the following 
circumstances where up to six hours may be worked without a meal break by agreement with the employee concerned: 
(a) Where a casual employee or a part-time employee is engaged to work no more than six hours in any one day; 
(b) Where weekly employees are working their ordinary hours on the basis of a short day each week; 
(c) Thirty minutes shall be allowed to shift employees each shift for crib, and shall be counted as time worked. 

(6) Any shift that commences between the hours of 12.00 noon and 4.00pm and finishes at or before midnight shall be 
deemed an afternoon shift and any shift that commences after 4.00pm shall be deemed a night shift. 

(7) The employer shall, while shift work is being worked, exhibit and keep exhibited at the winery or place at which shifts 
are worked, in a place to which the employees have access, a notice specifying the times at which each shift shall 
commence and finish and which of the shifts is deemed to be the day shift. 

(8) The changing of shifts shall be by mutual arrangement between the employer and the employee. 
(9) Shift employees whose ordinary working hours include a Saturday, Sunday or public holiday shall be paid the following 

penalties in lieu of shift allowance prescribed by this clause; 
(a) Midnight Saturday to midnight Sunday – double time; 
(b) Public holidays – double time and one half. 

(10) Where a shift commences at or after 11.00pm on any day the whole shift shall be deemed for the purposes of this award 
to have been worked on the following day.  

(11) Where a shift commences before 11.00pm on any day the whole shift shall be deemed for the purposes of this award to 
have been worked on that day. 

(12) For the purposes of this award the sequence of work shall not be deemed to have been broken by reason of work not 
being carried out on a Saturday, Sunday, Public Holiday or on any other day that the employer observes a shut down for 
the purpose of allowing a 38 hour week. 

(13) Where any particular process is carried out on shifts other than day shift, and less than five consecutive afternoon or five 
consecutive night shifts are worked, or such lesser number as may be agreed by the majority of employees on a particular 
shift and the employer, then employees employed on such afternoon or night shifts shall be paid at overtime rates. 

(14) The period of five consecutive shifts worked shall not be deemed broken by reason of the employee not being required to 
work on a weekend, Public Holiday or Rostered Day Off. 
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3.5 - WORK ORGANISATION 
An employer may direct an employee to carry out such duties as are within the limits of the employee’s skill, competence and 
training consistent with the classification structure of this award provided that such duties are lawful and not designed to promote 
de-skilling. 

3.6 - STANDING DOWN 
(1) The employer shall be entitled to deduct payment for any day or part of a day upon which the employee cannot be 

usefully employed because of any industrial action by the Union or unions affiliated with it, or by any other association or 
union, or through the breakdown of the employer’s machinery, or any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(2) Notwithstanding anything else within this award, if on any day, an employee presents for work without having been 
previously advised that they will be stood down, they shall be provided with work for at least two hours on that day or 
shall be paid two hours at their ordinary time rate. 

PART 4 – RATES OF PAY 
4.1 - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $484.40 per week payable on and from 7th July 2005. 
(3) The Minimum Adult Award Wage of $484.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $484.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

 (b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
 (a) Apply to all work in ordinary hours. 
 (b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 
 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2005 State Wage 

Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award. Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements. Absorption which is contrary to the terms of an agreement is not required. 

 Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
 (a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
 (b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
 (c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
 (d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 – WAGES 

(1) Adult Employees 
 The weekly minimum rate of pay will be as follows: 

Grade Base Rate Relativity Safety Net 
Adjustment 

Supplementary 
Payment 

Total Weekly Rate 

 $ % $ $ $ 
1 284.80 78.0 159.00 40.60 484.40 
2 299.50 82.0 159.00 83.70 542.20 
3 319.20 87.4 159.00 94.00 572.20 
4 337.40 92.4 161.00 97.80 596.20 
5 365.20 100.0 159.00 99.30 623.50 
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(2) Junior Employees 
 (a) The minimum wage payable under this award to junior employees shall be the undermentioned percentage of 

the adult rate of the classification under which they are employed: 

 Percentage of adult rate 
16 years and under 17 years 80 
17 years and under 18 years 90 
18 years and over 100 

 (b) The total wage for junior employees shall, in the case of weekly employees, be calculated in multiples of five 
cents. Amounts of two cents or less being taken to the lower multiple and amounts in excess of two cents being 
taken to the higher multiple. 

(3) Arbitrated Safety Net Adjustments 
 The rates of pay in this award include arbitrated safety net adjustments payable available since December 1993, under the 

Arbitrated Safety Net Adjustment Principle. 
 These arbitrated safety net adjustments may be offset against any equivalent amount in rates of pay received by 

employees since 1 November 1991 above the wage rates prescribed in the award. For these purposes over award rates of 
pay in any industrial agreement affecting employees whose terms of employment are also regulated by the award shall 
likewise be liable to absorption unless contrary to the terms of the industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles excepting those resulting from enterprise 
agreements are not to be used to offset arbitrated safety net adjustments. 

(4) Casual Employees 
 A casual employee shall be paid 20% more than the ordinary rate for the calling in which they are employed. 
(5) Leading Hands 

 Leading hands appointed by the employer in any department must be paid the allowances set out below in addition to the 
wage rate prescribed for their classification: 

 Rate Per Week 
 $ 
Up to and including four employees 13.50 
More than four but less than 10 employees 21.70 
More than 10 employees 33.50 

4.3 – CLASSIFICATION STRUCTURES 
GRADE 1 – Trainee (Applies to all streams i.e. vineyard, cellar, bottling and packaging) 
An employee at this level is a trainee and shall demonstrate learning ability, sound communication skills and the ability to perform 
tasks in a safe and responsible manner to the level of their training and experience. 
Upon completion of a probationary period, employees at this level shall be given on the job training by the employer to qualify 
them for progression to Grade 2 within 12 months continuous service from the date of commencement of their employment. 
Appointment to Grade 2 shall be automatic upon passing an accredited assessment. 
VINEYARD STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 
Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in all of the following learning modules: 
• Pruning; 
• Vine Training; 
• Basic Machinery Training; 
• Irrigation; 
• Harvesting; 
• Safety (ongoing); 
• Chemical use and handling; and 
• Grafting. 
Employees shall work under general supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform mechanical harvester operations and general vineyard machinery 
repair and maintenance. 
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 
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Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in at least three of the following learning modules: 
• Mechanical Harvesting Operations; 
• Routine Repairs and Maintenance; 
• Pruning; 
• Vine Training; 
• Planting; 
• Trellising; 
• Irrigation; 
• Chemical use and handling; and 
• Grafting 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 
In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the vineyard in which the employee is employed plus successful completion of training and 
assessment in the following: 
• Rural Studies Certificate or equivalent; and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the vineyard in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department 
within the vineyard in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 
• Coordinate the work of employees within a section of the vineyard; and 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the vineyard in which the workers are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 
• Supervision and instruction of other employees; and 
• Report Writing. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to 
salaried positions beyond the scope of this award. 
CELLAR STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 
Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in all of the following learning modules: 
• Cellar Hygiene 
• Transferring of Product including road tankers & racking if required; 
• Additions; 
• Wine blending; and 
• Safety regulations including confined space procedure & chemical handling. 
Employees shall work under general supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform the following tasks: 

• Tank waxing; 
• Vintage operations such as; 

(a) Crushing; 
(b) Press house work; and 
(c) Tank cleaning – removing skins etc.; 

• Barrel washing 
• Forklift driving (certificate required); 
• Wood stacking and transferring product to/from wood. 
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GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 
Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and 
assessment the following learning modules: 
• Forklift driving (Certificated); 
• Filtration 

(a) Pad / Cartridge / Membrane; and / or 
(b) Earth; and / or 
(c) Lees; 

• Centrifugation 
• Fortification; 
• Ion exchange 
• De-sulphurising 
• Juice concentration; 
• Heat exchange; 
• Spirit bond; 
• Boiler attendant (Certificated); 
• Distiller (limited to equipment operation, including boiler); 
• Sparkling wine production. 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training in the operation of all other equipment in the winery in which the 
worker is employed (with the exception of Distillery and Boilers) for progression to Grade 4. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 
In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the winery in which the employee is employed (except Distillery and Boiler equipment) plus 
successful completion of training and assessment in the following: 
• Cellar procedures course (external); and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the winery in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department 
within the winery in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 
• Coordinate the work of employees within a section of the winery (eg. Output filtration, Distillery or Sparkling Wines); 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the winery in which the workers are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 
• Supervision and instruction of other employees; and 
• Report Writing. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to 
salaried positions beyond the scope of this award. 
BOTTLING STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 
Employees at this level shall perform any or all of the following tasks and shall have completed training and assessment in all of the 
following learning modules: 
• Attending Packaging Equipment; 
• Performing repetitive tasks – for example: 

(a) binning / de-binning unlabelled wines 
(b) application of capsules 
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(c) hand labelling 
(d) carton making 
(e) packing wines 
(f) de-palletising / palletising; and 

• Bottling hygiene / housekeeping. 
Employees shall work under general supervision to the limits of their skills, competence and training.  
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 
Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and 
assessment the following learning modules: 
• Forklift driving (certificate required); 
• Set up and efficient operation of one or more machines in – 

(a) Set up for production; 
(b) Adjustments required during production; 
(d) Close down and clean at the end of production; 
(e) Change over of one or more machines 
(f) Operation of service equipment related to packaging lines; and 
(g) Boiler attendant (Certificated)  

Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training in the operation of all other equipment necessary for progression to 
Grade 4 and may be required to assist with the training of new employees. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 
In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment including successful completion of training and assessment in the following: 
• Sterilisation and sanitation of filling machines; 
• Sterile wine filtration; and 
• Wine transfer. 
Employees at this level shall be able to work without supervision. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department 
within the winery in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 
• Coordinate the work of employees within a department or packaging line; and 
• Maintaining the employer’s standards relating to safety, quality and production volume. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 
• Supervision and instruction of other employees; 
• Maintaining production records; 
• Report Writing; and 
• Bottling Course (equivalent to TAFE 8 week course) 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to 
salaried positions beyond the scope of this award. 
WAREHOUSE STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 
Employees at this level shall perform any or all of the following tasks and shall have completed training and assessment in all of the 
following learning modules: 
• Forklift operations (Certificate required); 
• Basic physical layout within locations; 
• Basic warehouse or supply procedures; 
• Basis warehouse or supply operations. 
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In addition employees shall work under general supervision to the limits of their skills, competence and training and subject to 
receiving the appropriate training (and in addition to the above duties) may be required to perform the following tasks: 
• Bottle yard operation; 
• Scrap yard operation; 
• Order receipt; 
• Material issue; 
• Stock checks / control; 
• Truck driving (licensed); 
• Production line forklift duties; 
• Loading bay operations; and 
• Warehouse movements – as directed. 
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the 
employer to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer 
to perform the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 
Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and 
assessment in all of the learning modules relevant to Grade 2 and at least two of the following learning modules: 
• Bottle yard operation; 
• Scrap yard operation; 
• Order receipt; 
• Material issue; 
• Stock checks / control; 
• Truck driving (licensed); 
• Production line forklift duties; 
• Loading bay operations; 
• Warehouse movements – as directed; and 
• Competent in use of a VDU (or PC) and keyboard. 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training all other areas of the warehouse in which the employee is 
employed necessary for progression to Grade 4. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 
In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the warehouse in which the employee is employed plus successful completion of training and 
assessment in the following: 
• Emergency Procedures (internal); and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the warehouse in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department 
within the warehouse in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 
• Coordinate the work of employees within a section of the warehouse; 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the warehouse in which the employees are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 
• Supervision and instruction of other employees; 
• Forklift operators examiners course; 
• Report Writing; and 
• Warehouse and supply office procedures. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to 
salaried positions beyond the scope of this award. 

4.4 - SUPPORTED WAGE 
(1)  This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible 

for a supported wage under the terms of this award.  In the context of this clause, the following definitions will apply: 
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(a) ‘Supported Wage System’ means the Commonwealth Government system to promote employment for people 
who cannot work at full award wages because of a disability as documented in “[Supported Wages 
System: Guidelines and Assessment Process]”. 

(b) ‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

(c) ‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(d) ‘Assessment instrument’ means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the employee is engaged under this award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the 
provisions of workers’ compensation legislation or any provision of this award relating to the rehabilitation of employees 
who are injured in the course of their current employment). 
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with 
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received 
recognition, that part. 

(3) Supported Wage Rates 
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
this award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity (subclause 4) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60.00 per week). 
* Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either: 
(a) The employer and the union in consultation with the employee or, if desired by any of these; or 
(b) The employer and an accredited Assessor from a panel agreed by the parties to the award and the employee. 

(5) Lodgement of Assessment Instrument 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western 
Australian Industrial Relations Commission. 

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the award, is not a party to the assessment, it shall be referred by the Registrar to the 
Union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working 
days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees 
covered by this award paid on a pro-rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, 
working time arrangements and work organisation in consultation with other employees in the area. 
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(9) Trial Period 
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases 
additional work adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be no less than such amount as is 
stipulated by statutory regulation from time to time. 

(d) Work trials should include induction or training as appropriate to the job being trialed. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under sub clause (4) of this clause. 

4.5 - PAYMENT OF WAGES 
(1) Wages shall be paid fortnightly. Provided that where agreement is reached between an employer and employee, wages 

may be paid weekly or monthly. 
(2) Wages may be paid by direct transfer into the employee's bank (or other recognized financial institution) or if the 

employer and employee agree, by cash.  
(3) When an employee's services are terminated through no fault of the employee, they may be paid all wages due before 

leaving the employer's premises or alternatively within two working days a cheque for the amount due may be forwarded 
to the employee's last known address or the amount due to the employee paid by direct transfer into the employee’s bank 
(or other recognized financial institution). 

5. ALLOWANCES AND FACILITIES 
5.1 - ALLOWANCES 

(1) Meal Allowance 
(a) Employees who work overtime shall, in addition to the rates prescribed elsewhere in this award, be paid $9.55 

as a meal allowance on each occasion they work overtime in excess of two hours following their ordinary day 
or shift; provided that such payments need not be made to employees who can reasonably return home for 
meals, to employees who are provided with a reasonable meal by their employer or to employees who have 
been notified the day before that they will be required to work overtime. 

(b) An employee who has been notified the day before that they will be required to provide a meal but is not 
required to work such overtime shall be paid $6.50 meal allowance for the meal which they have provided but 
which is surplus. 

(2) Boilers and Flues Allowance 
 Employees engaged in washing out and chipping boilers or in cleaning flues, shall be paid for the time during which they 

are so engaged at the rate of time and a half. 
(3) First Aid Allowance 
 A person appointed by the employer in writing to perform first aid duty shall be paid $1.70 per day in addition to wages. 
(4) Special Provisions 
 Employers shall provide all special safety and protective clothing and equipment necessary for the work being performed 

which may include but is not limited to: 
 Wellington boots; 
 Aprons; 
 Overalls; 
 Wide brimmed hats; and 
 Sunscreen. 

PART 6 - LEAVE PROVISIONS 
6.1 - ANNUAL LEAVE 

(1) Except as hereinafter provided, a period of four consecutive weeks leave with payment of ordinary wages as prescribed 
shall be allowed annually to an employee by their employer and such leave shall accrue on a pro-rata basis for each week 
of service. 

(2) During a period of annual leave an employee shall receive a loading as follows calculated on their ordinary wages 
payable for the period of the leave: 
(a) Day Employees – A loading of 17.5%. 
(b) Shift Employees – An employee who would have worked on shift work had the employee not been on leave – a 

loading of 17.5% provided that where the employee would have received shift loadings prescribed by Clause 3.4 
– Shift Work that would have entitled the employee to a greater amount than the loading of 17.5% prescribed by 
this sub clause, then the employee shall be paid the higher shift loading in lieu of the 17.5% annual leave loading 
prescribed by this sub clause and if payment of the shift loading prescribed by Clause 3.4 – Shift Work would 
have entitled the employee to less than the 17.5% loading prescribed by this sub clause then the employee shall 
be paid the 17.5% annual leave loading prescribed by this sub clause in lieu of such shift loading. 

(3) The annual leave loading prescribed by sub clause (2) shall not apply to proportionate leave on termination. 
(4) If any of the holidays prescribed in Clause 6.4 – Public Holidays of this Award fall within an employee's period of annual 

leave and is observed on a day which in the case of that employee would have been an ordinary working day the 
employee shall have the extra day added to the period of annual leave. 
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(5) A seven day shift employee, that is a shift employee who is rostered to work regularly on Sundays and holidays shall be 
allowed one week’s leave in addition to the leave to which the employee is otherwise entitled under this clause which 
shall accrue on a pro-rata basis for each week of service. 

(6) If an employee lawfully leaves their employment or their employment is terminated by the employer through no fault of 
the employee before the employee has taken annual leave to which they are entitled, the employee is to be paid for all of 
that annual leave. 

(7) An employee whose employment terminates after they have completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in respect of that qualifying period shall be given payment in lieu 
of that leave or, in a case to which sub clause (11) of this clause applies, in lieu of so much of that leave as has not been 
allowed, unless -  
(a) They have been justifiably dismissed for serious misconduct; and 
(b) The misconduct for which they have been dismissed occurred prior to the completion of that qualifying period. 

(8) Any time in respect of which an employee is absent from work except time for which they are entitled to claim workers 
compensation or paid leave as prescribed by this award shall not count for the purpose of determining their right to annual 
leave.  

(9) Where an employer closes down the business, or a section or sections of the business for the purpose of allowing annual 
leave to all or the bulk of the employees in the business or section or sections concerned, the following provisions shall 
apply: 
(a) In the event of an employee being employed by an employer for a portion only of a year, they shall only be 

entitled to such leave on full pay as is proportionate to their length of service during that period with that 
employer, and if such leave is not equal to the leave given to other employees they shall not be entitled to work 
or pay whilst the employees of that employer are on leave on full pay. 

(b) The employer may by giving not less than one month’s notice of the intention so to do, stand off for the 
duration of the close down all employees in the business or section or sections concerned. 

(c) An employer may close down the business for one or two separate periods for the purpose of granting annual 
leave in accordance with this sub clause.  If the employer closes down the business in two separate periods one 
of those periods shall be for a period of at least three consecutive weeks.  Provided that where the majority of 
the employees in the business or section or sections concerned agree, the employer may close down the 
business in accordance with this sub clause in two separate periods neither of which is of a least three 
consecutive weeks, or in three separate periods. 

(10) The employer and employee may agree that annual leave is not to be taken during vintage or other occasions. 
(11) With the consent of the employer and the employee, annual leave may be taken in more than one period. 
(12) The provisions of this clause shall not apply to casual employees. 

6.2 – SICK LEAVE 
(1)  An employee who is unable to attend or remain at their place of employment during the ordinary hours of work by reason 

of personal ill health or injury shall be entitled to payment during such absence in accordance with the provisions of this 
clause. 

(2) The employee is entitled to ten days sick leave per year accrued on a weekly basis. 
(3) Payment may be adjusted at the beginning of each calendar year, or at the time the employee leaves the service of the 

employer in the event of the employee being entitled by service subsequent to the sickness to a greater allowance than 
that made at the time sickness occurred. 

(4) This clause shall not apply where the employee receives compensation under the Workers’ Compensation and Injury 
Management Act 1981. 

(5) Where an employee receiving sick leave under this clause later becomes eligible to compensation under the Workers’ 
Compensation and Injury Management Act 1981 in respect of the same absence, they shall repay the value of the sick 
leave taken in respect of the absence and their sick leave accruals shall be reinstated. 

(6) An employee shall not be entitled to receive any wages from their employer for any work time lost through their 
employment or for any sickness or for any accident, wherever sustained, due to the employee’s own misconduct. 

(7) To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the 
employer of their inability to attend for work, the nature of their illness or injury and the estimated duration of the 
absence.  Provided that such advice, other than in extraordinary circumstances, shall be given to the employer within 24 
hours of the commencement of the absence. 

(8) Where practicable notification of absence due to sickness is to be given prior to the commencement of ordinary hours and 
in the case of shift employees, prior to the commencement of the rostered shift hours. 

(9) An employee who claims to be entitled to sick leave is to provide to the employer evidence that would satisfy a 
reasonable person of the entitlement. 

(10) Sick leave shall accumulate from year to year so that any balance of sick leave which has in any year not been allowed to 
any employee by their employer as paid sick leave may be claimed by the employee and, subject to the conditions of this 
clause, shall be allowed by their employer in any subsequent year without diminution of the sick leave prescribed in 
respect of that year.  

(11) The provisions of this clause shall not apply to casual employees. 
6.3 – CARER’S LEAVE 

(1) Use of Sick Leave 
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, in accordance with this subclause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 
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(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the 

employee’s household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner; 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997; 
(cc) An adult child of the employee; 
(dd) A parent, sibling or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day 
of absence. 

(2) Use of Unpaid Leave 
 An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 

family member who is ill or injured.  
6.4 – PUBLIC HOLIDAYS 

(1) The following days, or the days observed in lieu shall, subject as hereinafter provided, be allowed as holidays, without 
deduction of pay, namely – New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labor Day, 
Foundation Day, Sovereign’s Birthday, Christmas Day and Boxing Day.  Provided that another day may be taken as a 
holiday by arrangement between the parties, in lieu of any of the days named in this sub clause. 

(2) When any of the days mentioned in sub clause (1) of this clause falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) In any location, by agreement between the employer and the majority of employees in the business or section concerned, 
the Sovereign’s Birthday holiday may be substituted for any other day which shall be recognized as a local holiday in lieu 
of the Sovereign’s Birthday holiday. 

(4) The provisions of this clause shall not apply to casual employees. 
(5) During vintage season the employer may require an employee to work on a public holiday and employees shall attend for 

work as required. 
6.5 – BEREAVEMENT LEAVE 

(1) An employee (including casual employees) on the death of: 
(a) A spouse or de facto partner 
(b) A child, step child or child-in-law 
(c) A parent, step parent or parent-in-law 
(d) A sibling, step sibling or sibling-in-law 
(e) A grandparent or step grandparent 
(f) Any person, who immediately before that person's death, lived with the employee as a member of the employee's 

family 
is entitled to paid bereavement leave of up to two days, which do not have to be consecutive. 

(2) Evidence of entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to the employer if 
so requested. 

(3) Bereavement leave is not to be taken during any other type of leave. 
6.6 - PARENTAL LEAVE 

(1) Basic Entitlements  
(a) An employee, other than a casual employee, and their partner are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) The birth of a child; or 
(ii) The placement of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer;    
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so;    
(iii) Complied with paragraph (c) of this subclause.  

(c) Except for a period of one week at the time of the birth or placement, an employee and their partner must take 
parental leave at different times.  
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(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s partner in 
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this subclause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with subclause (6) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this award. 

(2) Definitions  
 ''Adoption'' in relation to a child, is a reference to a child who: 

(a) Is not the natural child or the step-child of the employee or the employee’s partner; 
(b) Is less than 5 years of age; 
(c) Has not lived continuously with the employee for six months or longer. 
''Employee''   includes a part-time employee, but not a casual or seasonal employee;  
''Continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
(a) By the employer; or  
(b) By an award or order of a court or tribunal or a workplace agreement certified by such a body; or    
(c) By a contract of employment.   
''Expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s partner, as the case may be, to give birth to a child. 
''Medical certificate'' means a certificate signed by a registered medical practitioner. 
''Placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
''Spouse'' includes a de facto partner. 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of subclause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work;  

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee’s partner is pregnant and specifies 

the estimated date of birth; 
(ii) A statutory declaration that: 

(aa) Supports the particulars notified; 
(bb) The employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) That the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  
 (i) A statement from the adoption agency of the proposed date of placement of the child; and   
 (ii) A statutory declaration that: 

(aa) The child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years; and  

(bb)  Is not a child or step-child of the employee or the employee's partner; and  
(cc) Will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more. 

(dd) The employee will be the child's primary care-giver throughout the period of parental leave.  
(ee) Will not engage in any conduct inconsistent with the employee's contract of employment 

while on adoption leave.   
(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 

of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
partner in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this subclause, to be agreed between 
the employer and employee. 

(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or hazards 

connected with the work assigned to the employee make it inadvisable for the employee to continue at her 
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present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate and 
on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the employee 
to, take leave for such period as is certified necessary by a registered medical practitioner.  Such leave shall be 
treated as parental leave for purposes of this section. 

(5) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work;  and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave granted 

under subclause (6) of this clause. 
(6) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and   
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in conjunction 

with, parental leave in respect of the pregnancy; and    
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s partner and specified in paragraph (d) of subclause (3) of 

this clause.  
(7) Effect on Parental Leave of Failure to Complete 12 Months Continuous Service  
 If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of 

at least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(8) Effect on Parental Leave in Certain Circumstances 
(a) This subclause applies if an employer has granted parental leave to an employee and:  

(i) The pregnancy terminates otherwise than by the birth of a living child; or  
(ii) The employee gives birth to a living child but the child later dies; or 
(iii) The adoption of a child does not take place; or 
(iv) The adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that they wish to return to 

work.  
(d) If they do so, the employer must notify them in writing of the day on which they are to return to work.  That day 

must be within four weeks after the employer received the notice under subclause (3) of this clause. 
(e) If the parental leave has begun, the employer may notify the employee in writing that they must return to work 

on a specified day that is not less than four weeks after the notice is given.  
(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  

(9) Effect on Parental Leave if Employee Ceases to be Primary Care-Giver of Child 
(a) This subclause applies if: 

(i) For a substantial period beginning on or after the beginning of an employee's parental leave, the 
employee is not the child's primary care-giver; and  

(ii) Having regard to the length of that period and to any other relevant circumstances, it is reasonable to 
expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that they must return to work on a specified day that is not less 
than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(10) Return to Work After Parental Leave 

(a) This subclause applies when an employee returns to work after a period of parental leave.  
(b) The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
(i) If she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) If she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
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(c) If that position no longer exists but the employee is qualified for, and can perform the duties of, other positions 
in the employer's employment, the employer must employ the employee in whichever of those positions is 
nearest in status and remuneration to the positions referred to in subclause (b). 

(11) Replacement Employee  
An employer must not employ a person:  
(i) To replace an employee while they are on parental leave; or 
(ii) To replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee;    
Unless the employer has informed the person:    
(iii) That their employment is only temporary; and    
(iv) About the rights of the employee who is on parental leave.   

(12) Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(13) Part-time Work 
(a) This subclause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this subclause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this subclause, has at the expiration of the period of such part-time 
employment the right to return to their former position. 

(d) Subject to the provisions of this subclause part-time employment shall be in accordance with the provisions of 
this award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this subclause the employee and the employer 
shall agree:   
(i) That the employee may work part-time;   
(ii) Upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work;   
(iii) Upon the classification applying to the work to be performed; and  
(iv) Upon the period of part-time employment.   

(f) The terms of the agreement referred to in paragraph (e) of this subclause may be varied by consent.   
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this subclause, may be terminated in accordance with 

the provisions of this award but may not be terminated by the employer because the employee has 
exercised or proposes to exercise any rights arising under this subclause or has enjoyed or proposes to 
enjoy any benefits arising under this subclause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while working 
part-time under this subclause, or while working full-time after transferring from part-time work 
under this subclause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employee on a 
pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this subclause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
subclause. 

(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this award. 

6.7 - LONG SERVICE LEAVE 
The provisions of the Long Service Leave Act 1958 - are hereby incorporated in and shall be deemed to be part of this award.  

6.8 - JURY SERVICE 
(1) This clause does not apply to piece-work employees or casual employees. 
(2) An employee required to attend for jury service during ordinary working hours shall be reimbursed by the employer an 

amount equal to the difference between the amount paid in respect of attendance for such jury service and the amount of 
wage the employee would have received in respect of the ordinary time worked had the employee not been on jury 
service. 
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(3) An employee shall notify the employer as soon as possible of the date upon which they are required to attend for jury 
service and shall give the employer proof of attendance, duration of attendance and the amount received in respect of 
such jury service. 

6.9 - ABSENCE FROM DUTY 
A weekly employee who is absent from duty on any day shall not be entitled to payment for such absence except to the extent the 
absence is authorised in accordance with the following clauses of this award: 

Clause title Clause No. 
Time off During Notice Period 2.1(3) 
Annual Leave 6.1 
Sick Leave 6.2 
Carer’s Leave 6.3 
Public Holidays 6.4 
Bereavement Leave 6.5 

PART 7 - DISPUTE RESOLUTION PROCEDURE 
7. – DISPUTE SETTLEMENT PROCEDURE 

In the event of a problem, grievance, question, dispute, claim or difficulty that affects one or more employees, or arises from the 
employees’ work or contract of employment, the following procedure shall apply: 
(1) At first instance the matter shall be raised at site level with the Foreperson/Supervisor/Manager as appropriate. 
(2) In the event that the matter is unresolved it shall be raised at the Company level by the shop steward or Union official 

involved. 
(3) If the matter is still not resolved it may be referred to the Western Australian Industrial Relations Commission for 

determination, and if necessary arbitration. 
(4) The parties will attempt to resolve the matter prior to either party referring the matter to the Western Australian Industrial 

Relations Commission. 
(5) While the parties attempt to resolve the matter work will continue as normal. 
PART 8 - SAFETY AND TRAINING 

8.1 – FIRST AID KIT 
Each employer shall provide a first aid kit in conformity with the relevant section of the Occupational Safety and Health 
Regulations 1996, as amended from time to time. 
PART 9 - REGISTERED ORGANISATION MATTERS 

9.1 - RIGHT OF ENTRY 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave 
Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines 
Safety and Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to 
any such employee. 

(2) 'Authorised representative' in this clause has the same meaning as in sub clause (2) of Clause 9.2 - Representative 
Interviewing Employees. 

(3) A 'relevant employee' means an employee who is a member of an organization or who is eligible to become a member of 
the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
9.2 – REPRESENTATIVE INTERVIEWING EMPLOYEES 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of Part II of the 
Industrial Relations Act 1979 (as amended). 

(3) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 

 (a) If the records or other documents are kept on the employer’s premises, at least 24 hours written notice;  or 
 (b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 

9.3 - POSTING OF AWARD AND UNION NOTICES 
(1) The employer shall allow a copy of this award if supplied by the Union, to be posted in a place easily accessible to the 

employees. 
(2) The accredited Union representative shall not be prevented from posting Union notices not exceeding 36 centimeters by 

23 centimeters in an approved position, provided that such notices shall be submitted to the employer before being 
posted. 

PART 10 - KEEPING OF RECORDS 
10.1 - EMPLOYMENT RECORD 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
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(b) Any industrial instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for, long service leave in 

accordance with this award. 
(2) Industrial instrument means: 

(a) This award. 
(b) An order of the Western Australian Industrial Relations Commission. 
(c) An industrial agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day - 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period - 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, his or her representative. 
(c) A person authorised in writing by the employee. 
(d) An officer referred to in section 93 of the Industrial Relations Act 1979 (WA) (as amended) authorised in 

writing by the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
(b) The seventh day after the day on which the request was made to the employer. 

PART 11 - SUPERANNUATION 
11.1 - SUPERANNUATION 

(1) Superannuation Legislation 
 The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee 

(Administration) Act 1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth) and the Superannuation 
(Resolution of Complaints) Act 1993 (Cth) (collectively the superannuation legislation). This legislation, as varied from 
time to time, governs the superannuation rights and obligations of the parties. 

(2) Definitions 
(a) For the purposes of this clause: 

(i) Fund means a complying superannuation fund as that term is used in the superannuation legislation. 
(ii) Ordinary time earnings means the relevant award classification rate, over award payments and 

shiftwork loadings (where relevant). 
(3) Employee Contributions 

(a) An employer must, in accordance with the governing rules of the relevant Fund, make such superannuation 
contributions for the benefit of an employee as will avoid the employer being required to pay a superannuation 
guarantee charge under the superannuation legislation with respect to that employee. For the purposes of the 
superannuation legislation, an employee’s ordinary time earnings are intended to provide that employee’s 
notional earnings base. 

(b) Ordinary time earnings means an employee’s award classification rate, any regular over-award payment, 
leading hand allowance, shift loading, casual loading (where applicable) and flat rate overtime penalty (where 
applicable). 
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(4) Voluntary Employee Contributions 
(a) Subject to the governing rules of the relevant Fund, an employee who wishes to make contributions to the Fund 

may either forward their own contribution directly to the Fund administrators or authorise the employer to pay 
into the Fund from the employee’s wages, amounts specified by the employee. 

(b) Employee contributions to the Fund deducted by the employer at an employee’s request in writing shall be held 
on the employee’s behalf and subject to individual agreement shall meet the following conditions: 
(i) The amount of contributions shall be expressed in whole dollars. 
(ii) An employee shall have the right to adjust the level of contribution made on their own behalf from 

the first of the month following the giving of three months’ written notice to the employer. 
(iii) Contributions deducted under this clause shall be forwarded to the Fund at the same time as 

contributions under subclause (3) paragraph (a) of this Clause. 
(5) Superannuation Fund 
 (a) An employer shall in accordance with the governing rules of the relevant Fund, make superannuation 

contributions to any of the following Funds: 
 (i) Australian Primary Fund or the Australian Retirement Fund; and 
 (ii) The employer shall also notify the employee that they may nominate a superannuation fund or 

scheme other than those referred to in paragraph (i) of this subclause.  Furthermore, the employer 
shall notify the employee that they can choose any superannuation fund or scheme and that their 
choice does not need to be approved by the employer. 

  The employer and the employee are bound by the employee’s choice of fund unless there is 
agreement between them to change the fund.  The employer shall not unreasonably refuse to a change 
of fund requested by the employee. 

  If the employee is a member of the Union bound by this Award, the employee may be represented by 
the Union in meetings and conferring with the employer about the matter and the employer must give 
the Union a reasonable opportunity to meet and confer about this matter. 

  Note:  The consent of the Union is not required to any agreement between the employer and the 
employee. 

  The agreement must be recorded in the employment record kept by the employer in accordance with 
Clause 10.1 – Employment Record of this Award. 

  If a dispute or difficulty arises over the implementation or continued operation of this provision, it 
must be handled in accordance with the dispute resolution procedure in Clause 7.1 – Dispute 
Settlement Procedure. 

 (b) An employer is not required to contribute to more than one Fund in respect of an employee employed 
under this award. 

PART 12 – OTHER LAWS AFFECTING EMPLOYMENT 
12.1 – INDUSTRIAL RELATIONS ACT 1979 (WA) 

Link to http://www.slp.wa.gov.au/statutes/swans.nsf  
12.2 – MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993 (WA) 

Link to http://www.slp.wa.gov.au/statutes/swans.nsf 
12.3 – WORKPLACE RELATIONS ACT 1996 (Cth) 

Link to   http://www.airc.gov.au/procedures/wra/wra.html 
12.4 – SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 (Cth) 

Link to http://www.ato.gov.au/super 
12.5 – OCCUPATIONAL SAFETY AND HEALTH ACT 1984 (WA) 

Link to http://www.slp.wa.gov.au/statutes/swans.nsf   
12.6 – EQUAL OPPORTUNITY ACT 1984 (WA) 

Link to http://www.slp.wa.gov.au/statutes/swans.nsf  
PART 13 – APPENDICES 
Nil 
PART 14– WHERE TO GO FOR FURTHER INFORMATION 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers, "Wellington Fair", Cnr. Wellington & Lord 
Streets, EAST PERTH   6004 
Telephone No: (08) 9221 1686  e-mail:  administrator@awuwa.asn.au  
Facsimile:  (08) 9221 1706   http://www.awuwa.asn.au  
Toll Free:  1800 810 723 

Chamber of Commerce and Industry WA 
180 Hay Street, East Perth 
Western Australia 6004 
Telephone: 9365 7555 
Facsimile: 9365 7550 
Email: advice@cciwa.com 
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PART 15 – RESPONDENTS 
15.1 – RESPONDENTS 

Amberley Estate 
PO Box 563, DUNSBOROUGH  WA  6281 
Evans and Tate Limited 
6 Kings Park Road, WEST PERTH  WA  6005 
Frankland River Vineyard 
13 Adelaide Street, BUSSELTON WA 6280 
Goundrey Wines 
PO Box 42, MOUNT BARKER WA 6234 
Leeuwin Estate 
18 High Street, FREMANTLE WA 6160 
Paul Conti Wines 
529 Wanneroo Road, WOODVALE WA 6026 
Rosa Park Vineyards 
PO Box 1153, MARGARET RIVER WA 6285 
Salitage Wines 
PO Box 261, PEMBERTON WA 6260 
Sandalford Wines 
PO Box 140, GUILDFORD WA 6055 
The Houghton Wine Company (a division of BRL Hardy Ltd) 
PO Box 42, MIDLAND WA 6056 

PART 16 - NAMED PARTIES  
16.1 – UNION PARTY TO THE AWARD 

The Australian Workers' Union, West Australian Branch, Industrial Union of Workers, "Wellington Fair", Cnr. Wellington & Lord 
Streets, EAST PERTH   6004 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 02825 
HEALTH SERVICES UNION – DEPARTMENT OF HEALTH – HEALTH SERVICE SALARIED 

OFFICERS STATE INDUSTRIAL AGREEMENT 2004 (NO. PSA AG 4 OF 2004) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE MINISTER FOR HEALTH INCORPORATED AS THE BOARD OF THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD AND 
OTHERS 

APPLICANTS 
-v- 
HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 17 OCTOBER 2005 
FILE NO P 32 OF 2005 
CITATION NO. 2005 WAIRC 02825 
 
 
Result Application to vary Agreement dismissed 

 
 

Order 
WHEREAS this is an application to vary the Health Services Union – Department of Health – Health Service Salaried Officers 
State Industrial Agreement 2004 (No. PSA AG 4 of 2004); and 
WHEREAS on Tuesday, the 11th day of October 2005, the applicant filed a Notice of Discontinuance in respect of the application 
and the respondent consented to the discontinuance;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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AWARDS/AGREEMENTS—Interpretation of— 
2005 WAIRC 02877 

INTERPRETATION OF CLAUSE 22 "BREAKDOWNS" 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESFI MANUFACTURING PTY LTD 
APPLICANT 

-v- 
THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION 
OF WORKERS, WA 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD MONDAY, 22 AUGUST 2005 
DELIVERED TUESDAY, 25TH OCTOBER 2005 
FILE NO. APPL 589 OF 2005 
CITATION NO. 2005 WAIRC 02877 
 
 
CatchWords Award interpretation-normal and natural meaning to be given to words in content-Industrial 

Relations Act, 1979.. 

Result Question Answered in the Affirmative 
Representation 
Applicant Mr Ken Dwyer appeared on behalf of the Applicant 
Respondent Mr G. Trotter appeared for the Respondent 

 
 

Reasons for Decision 
(Ex-tempore as edited by the Senior Commissioner) 

1 These are my Reasons for Decision.  This application was filed by Wesfi Manufacturing Pty Ltd (Wesfi) on the 8th of June 
2005 pursuant to s 46 of the Act seeking an interpretation of the Particle Board Industry Award Number 10 of 1978.  From 
what the Commission has been told the issue arises over the interpretation of Clause 22 of the Award. That clause in full 
provides, 

"Breakdowns": 
“1. The employer may deduct payment for any day or portion of a day the employee cannot be usefully employed 

because of any strike by or participation in any strike by the union, by any branch of the union, or by any 
member or members of the union employed by the employer or because of any strike or participation in any 
strike by any other union, branch of any other union, or member or members of any other union employed by 
the employer, or because of any breakdown of machinery or because of any other stoppage of work for any 
other cause for which the employer cannot be held responsible, and provided that no deduction shall be made 
for the first 2 hours of the normal time of any breakdown or other stoppage. In the case of the 12 hours 
continuous shift, no reduction will be made for the first 4 hours at their normal rate of pay." 

2 There is a second sub-clause but it does not raise issues for interpretation in this application.  The particular words to which the 
Commission must direct its attention are these: 

"The employer may deduct pay for any day or portion of a day the employee cannot usefully be employed because of any 
stoppage of work for any cause for which the 
employer cannot be held responsible provided that n deduction be made for the first 2 hours at normal time of any such 
stoppage, and in the case of a 12-hour shift, no reduction for the first 4 hours." 

3 The application reveals that the need for interpretation arises in the following circumstances: Firstly as a result of tornados that 
swept through West Australia in April, the Applicant suffered extensive damage to its South-West operations; secondly, 
because of the damage operations were suspended on two night shifts; thirdly, the Union and the management of Wesfi 
discussed the issue of payment and were unable to reach agreement on the interpretation of Clause 22, "Breakdowns" and, 
four, the parties agreed the matter ought to be referred to the Commission for an interpretation to avoid any disputation and for 
that purpose the following question is posed:   

Is the minimum of 2 hours (or 4 hours of continuous shift) to apply whenever a breakdown or stoppage occurs 
regardless of its duration, or does the minimum payment apply to each shift which would have been worked had 
the breakdown or stoppage not occurred. 

4 The guiding principles for interpreting awards are set out in North West Beef Industries v Australian Meat Industry Employees' 
Union of Western Australia. (1984) 64 WAIG 2124, the rule is, an award is to be interpreted in the same manner as a statute.  
The reason for doing that is to establish the intention of the words used.  Those words must be considered in the whole of their 
context to ascertain whether they are consistent and harmonious with other provisions of the enactment, and can be intelligibly 
applied to the subject matter with which they deal. 

5 The background and history of the sections may be part of that context, but there is no need to go to that background or history 
unless there is ambiguity.  If the words are clear and unambiguous in their natural and ordinary meaning they have to be 
applied, that is, effect is to be given to them. 

6 This will be the case even where the result of doing so is to produce a result which is inconvenient.  Where the result does not 
conform to the legislative intent, as ascertained from the provisions of the award, departure from the literal meaning as Mr 
Dwyer, who appeared for Wesfi, has told me, is permitted to give effect to the intent of the framework.  That type of departure 
might be appropriate when the operation of the award is considered to be absurd or extraordinary or capricious, irrational or 
obscure, or where the literal meaning does not conform to the legislative intent as can be ascertained from other provisions 
including the policy which may be discerned from the provisions. 
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7 If one looks at the other provisions of the award, not a lot of help is forthcoming except that it is clear that the contract of 
service provides for weekly employment; that the hours clause sets out the number of hours which can be worked in a 28-day 
cycle; that the overtime clause refers to the amount of overtime that can be worked in a day; and that the absence through 
sickness clause provides entitlements for sickness when persons are absent for days or parts of days. 

8 What one can glean from those clauses is that the award often refers to days.  For instance, Clause 27, "Lower grade work":  
"Employees shall be entitled to 5 working days notice of transfer to a grade of work" similar language is used in that clause 
relating to higher grade work. 

9 There is a thread through this award where there is a reference to days of work.  There are references to hours of work per 
week as per Clause 21, "Casual and part-time workers" in reference to casuals generally but in the main when the award talks 
about conditions of work it is in the main part relating to a day or part of a day. 

10 In my view, the clause does not give rise to any ambiguity at all.  The clause is clear in its intent; the words are clear, "An 
employer may deduct pay for any day or portion of a day employee cannot be usefully employed."  That right to deduct is day 
by day or portion of a day. 

11 If that were not so the employee could only be deducted for 1 day but it is clear may deduct for any day or portion of a day.  
Where the employer exercises that right, and it can do so in a number of circumstances, for a strike by the union, by a strike by 
another union, by the breakdown of machinery, and in this case, for any other stoppage.  The recent tornadoes which swept 
through Western Australia must clearly be any other stoppage of work for any cause for which the employer cannot be held 
responsible.  So the employer could not be held responsible for tornadoes, and that they interrupted the work gives the 
employer the right not to pay for that work. 

12 The clause goes on, in my view, clearly, to balance the ledger to erect a penalty if that right is exercised by the employer, and 
the penalty or the price to the employer for deducting for any portion day or any portion of a day is that it is unable to make a 
deduction for the first 2 hours of the normal time of any breakdown, that is, a breakdown that occurs in any day or portion of a 
day. In the case of a 12-hour shiftworker, the deduction cannot be made for the first 4 hours of the normal rate of pay. 

13 Therefore, in my view, the clause provides that it works on a day by day basis; that both the right to deduct and the entitlement 
to pay are both worked on a day by day basis and therefore the question to be posed is answered in the affirmative.   

14 The proceedings will be the decision of the Commission.  Section 47 requires the Commission to make a declaration in the 
Reasons for Decision but shall not be made in the form of an order within the 7 days of the handing down of the Commission's 
Reasons for Decision, unless any organisation or association of employer bound by the award shall request. 

 

AGREEMENTS—Industrial—Retirements from— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 953 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Fireguard Building Solutions Pty Ltd will cease to be a party to the Bluesteel Fire & Security Pty Ltd/CFMEUW Industrial 
Agreement 2002 – 2005 AG 191 of 2003 on and from the 4th day of December 2005. 
DATED at Perth this 9th day of November 2005. 

J.A. SPURLING, 
Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 955 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Direct Engineering Services will cease to be a party to the Direct Engineering Services (Burrup Peninsula) Enterprise Bargaining 
Agreement AG 173 of 1995 on and from the 9th day of December 2005. 
DATED at Perth this 11th day of  November 2005. 

J.A. SPURLING, 
Registrar. 

 



3772 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 956 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Direct Engineering Services will cease to be a party to the Direct Engineering Services (North West Airconditioning – Port Hedland 
Operations) Enterprise Bargaining Agreement AG 156 of 2002 on and from the 9th day of December 2005. 
DATED at Perth this 11th day of November 2005. 

J.A. SPURLING, 
Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 954 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Sign Supplies (1986) Pty Ltd will cease to be a party to the Sign Supplies/CFMEUW Industrial Agreement 2002 – 2005 No. AG 57 
of 2003 on and from the 8th day of December 2005. 
DATED at Perth this 9th day of  November 2005. 

J.A. SPURLING, 
Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 946 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Unica Pty Ltd will cease to be a party to the "Unica Marble & Granite/CFMEUW Industrial Agreement 2002-2005" on and from 
the 25 day of November 2005. 
DATED at Perth this 31st day of October 2005. 

J.A. SPURLING, 
Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 945 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

United Industries (WA) Pty Ltd will cease to be a party to the "United Insulation Co./CFMEU Industrial Agreement 2002-2005" on 
and from the 7th  day of November 2005. 
DATED at Perth this 31st day of October 2005. 

J.A. SPURLING, 
Registrar. 
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NOTICES—Award/Agreement matters— 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. A 6 of 2005 
APPLICATION FOR A NEW AWARD ENTITLED  

“ABORIGINAL MEDICAL SERVICES OF WESTERN AUSTRALIA MEDICAL AND AUSTRALIAN MEDICAL 
ASSOCIATION (WA) PRACTITIONERS AWARD 2005” 

NOTICE is given that an application has been made to the Commission by the Australian Medical Association (WA) Inc. 
under the Industrial Relations Act 1979 for the above Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation and scope are published hereunder. 

4 APPLICATION AND PARTIES BOUND 
This award shall apply to any Medical Practitioner employed by or in an Aboriginal Health or Medical Service in Western 
Australia. This award shall have effect throughout the State of Western Australia. 
A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 

J. SPURLING, 
 Registrar. 
7 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 236 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “BALLYMOUNT 
ENTERPRISES PTY LTD NEW METRO RAIL SOUTHERN SUBURBS RAIL PROJECT, STRUCTURAL PROJECT 

AGREEMENT 2005” 
NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.3 PARTIES BOUND 
This Agreement shall be binding upon: 

 Ballymount Enterprises Pty Ltd who shall be henceforth referred to as the Company, 
 Employees of the Company who are engaged on the New Metro Rail Southern Suburbs Rail Project in the 

classifications detailed in Section 3 of this Agreement (the Employees); and 
 The Construction, Forestry, Mining and Energy Union of Workers who shall be henceforth referred to as the 

Union. 
 There is approximately 5 employees covered by this Agreement. 

1.4 AREA AND SCOPE 
This Agreement shall cover all concrete, structural, demolition and bridgework work on the New Metro Rail Project 
Southern Suburbs Rail Project that is undertaken by the Employees engaged by the Company in the classifications 
detailed in Section 3 of this Agreement. 
1.5 PERIOD OF OPERATION 
This Agreement shall operate from the date of signing and shall continue in force until July 1, 2006. 
This agreement shall be read and interpreted in conjunction with the Building Trades (Construction) Award 1987 (the 
award).  In the event of any inconsistency between the Award and an express provision of this Project Agreement, the 
terms of this Agreement will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 246 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “BORAL FORMWORK & 
SCAFFOLDING PTY LIMITED / CFMEUW INDUSTRIAL AGREEMENT 2005 -2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
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“Award” means the Building Trades (Construction) Award 1987, Award No R14 of 1978 as amended from time to 
time; 
. . .  
“Employer” means, subject to clause 2, Boral Formwork & Scaffolding Pty Limited ABN 35004284806; 
. . . 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 

2. PARTIES AND PERSONS BOUND 
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or 
not) to or of the business or any part of the business of the Employer, including an entity that as acquired or taken 
over the business or part of the business of the Employer; the Union and all employees of the Employer who are or 
are eligible to be members of the Union. 

3. APPLICATION 
3.1  This Agreement will apply to all employees of the Employer, including junior workers and unregistered 

apprentices, engaged in work on, in connection with, or in any way incidental to the Inner City “Ellement” site 
located at 996 Hay Street, Perth.; 

3.2  There are approximately 40 employees covered by this Agreement. 
3.3  The term and conditions of this Agreement are a condition of employment and must be explained to all new 

employees by the Employer prior to the commencement of their employment. 
4. RELATIONSHIP TO PARENT AWARD 

4.1  This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award. 
4.2  Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this 

Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of 
any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 240 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “CALIBRA ON SITE / 
CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 

The following terms will have the following meanings when used in this Agreement: 

“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 

“Employer” means, subject to clause 2, Calibra P/L ABN 59075929010; 

“Union” means The Construction, Forestry, Mining and Energy Union of Workers 

2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 

This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 

This Agreement applies in the state of Western Australia to: 

(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 
engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 

(d)  There is approximately 5 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 

6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms"). 
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6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 
with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 247 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “CONCRETE 
WATERPROOFING (WA) / CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, Concrete Waterproofing (WA) Pty Ltd ABN 84108541368; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 4 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms"). 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 2039 OF 2001 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

"CONTRACT CLEANERS’ (MINISTRY OF EDUCATION) AWARD 1990 ” 
NOTICE is given that an application has been made to the Commission by Delron Cleaning 
Pty Ltd and Jastaine Pty Ltd Trading as Jason Cleaning Service under the Industrial Relations Act 1979 for a variation of the above 
Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:- 
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In “Schedule B - Respondents” of the Award, delete the following:-  
Delron Cleaning Pty Ltd, 384 Oxford Street, Leederville W.A. 6007 

Jastaine Pty Ltd Trading As Jason Cleaning Service, 454 Scarborough Beach Road, Osborne Park W.A. 6017 
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth. 

(Sgd) J.A. SPURLING, 
Registrar. 

9 November 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 243 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “DELTA AUSTRALASIA PTY 
LTD NEW METRO RAIL SOUTHERN SUBURBS RAIL PROJECT, STRUCTURAL PROJECT AGREEMENT 2005” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.3 PARTIES BOUND 
This Agreement shall be binding upon: 

 Delta Australasia Pty Ltd who shall be henceforth referred to as the Company, 
 Employees of the Company who are engaged on the New Metro Rail Southern Suburbs Rail Project in the 

classifications detailed in Section 3 of this Agreement (the Employees); and 
 The Construction, Forestry, Mining and Energy Union of Workers who shall be henceforth referred to as the 

Union. 
 There is approximately 5 employees covered by this Agreement. 

1.4 AREA AND SCOPE 
This Agreement shall cover all concrete, structural, demolition and bridgework work on the New Metro Rail Project 
Southern Suburbs Rail Project that is undertaken by the Employees engaged by the Company in the classifications 
detailed in Section 3 of this Agreement. 
1.5 PERIOD OF OPERATION 
This Agreement shall operate from the date of signing and shall continue in force until July 1, 2006. 
This agreement shall be read and interpreted in conjunction with the Building Trades (Construction) Award 1987 (the 
award).  In the event of any inconsistency between the Award and an express provision of this Project Agreement, the 
terms of this Agreement will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 249 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “ELEMENTS FORMWORK P/L 
/ CFMEUW INDUSTRIAL AGREEMENT 2005 -2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Building Trades (Construction) Award 1987, Award No R14 of 1978 as amended from time to 
time; 
. . .  
“Employer” means, subject to clause 2, Elements Formwork P/L 
ACN 113384553; 
. . . 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
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2. PARTIES AND PERSONS BOUND 
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or 
not) to or of the business or any part of the business of the Employer, including an entity that as acquired or taken 
over the business or part of the business of the Employer; the Union and all employees of the Employer who are or 
are eligible to be members of the Union. 

3. APPLICATION 
3.1  This Agreement will apply to all employees of the Employer, including junior workers and unregistered 

apprentices, engaged in work on, in connection with, or in any way incidental to the Inner City “Ellement” site 
located at 996 Hay Street, Perth.; 

3.2  There are approximately 10 employees covered by this Agreement. 
3.3  The term and conditions of this Agreement are a condition of employment and must be explained to all new 

employees by the Employer prior to the commencement of their employment. 
4. RELATIONSHIP TO PARENT AWARD 

4.1  This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award. 
4.2  Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this 

Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of 
any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 952 OF  2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“GOVERNMENT RAILWAYS LOCOMOTIVE ENGINEMEN’S AWARD 1973 – 1990”  
NOTICE is given that an application has been made to the Commission by “The Australian Rail Tram and Bus Industry Union of 
Employees W.A. Branch” under the Industrial Relations Act 1979 for a variation of the above Award, by dividing it into two 
Awards. 
As far as relevant, those parts of the variation which relate to the two Award titles in addition to area of operation and scope are 
published hereunder :- 

• Government Railways (Suburban) Railcar Driver’s Employees’ Award 2005 
Clause 1.3 Area and Scope: 
This award shall apply to workers employed by the Public Transport Authority (herein after referred to as “the 
employer”) in and about the workings of the State Railways and, subject to necessary adjustments to be agreed upon 
between the employer and the union, in and about the workings of any other railway over which the employer may work 
traffic under an agreement giving it running powers; provided that in the event of the parties being unable to arrive at 
such an agreement, the matter may be referred to the Western Australian Industrial Commission for decision. 

• Government Railways (Country) Railcar Driver’s Employees’ Award 2005 
Clause 1.3 Area and Scope 
This award shall apply to workers employed by the Public Transport Authority (herein after referred to as “the 
employer”) in and about the workings of the State Railways – (Regional Western Australia) and, subject to necessary 
adjustments to be agreed upon between the employer and the union, in and about the workings of any other railway over 
which the employer may work traffic under an agreement giving it running powers; provided that in the event of the 
parties being unable to arrive at such an agreement, the matter may be referred to the Western Australian Industrial 
Commission for decision. 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   
(Sgd) J.A. SPURLING, 

Registrar. 
9 November 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 235 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “GROVE CONSTRUCTION 
SERVICES PTY LTD NEW METRO RAIL SOUTHERN SUBURBS RAIL PROJECT, STRUCTURAL PROJECT 

AGREEMENT 2005” 
NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
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As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.3 PARTIES BOUND 

This Agreement shall be binding upon: 

 Grove Construction Services Pty Ltd who shall be henceforth referred to as the Company, 

 Employees of the Company who are engaged on the New Metro Rail Southern Suburbs Rail Project in the 
classifications detailed in Section 3 of this Agreement (the Employees); and 

 The Construction, Forestry, Mining and Energy Union of Workers who shall be henceforth referred to as the 
Union. 

 There is approximately_____employees covered by this Agreement. 

1.4 AREA AND SCOPE 

This Agreement shall cover all concrete, structural, demolition and bridgework work on the New Metro Rail Project 
Southern Suburbs Rail Project that is undertaken by the Employees engaged by the Company in the classifications 
detailed in Section 3 of this Agreement. 

1.5 PERIOD OF OPERATION 

This Agreement shall operate from the date of signing and shall continue in force until July 1, 2006. 

This agreement shall be read and interpreted in conjunction with the Building Trades (Construction) Award 1987 (the 
award).  In the event of any inconsistency between the Award and an express provision of this Project Agreement, the 
terms of this Agreement will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 237 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “KLEENIT NEW METRO RAIL 
SOUTHERN SUBURBS RAIL PROJECT, STRUCTURAL PROJECT AGREEMENT 2005” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.3 PARTIES BOUND 

This Agreement shall be binding upon: 

 Kleenit Metro Pty Ltd who shall be henceforth referred to as the Company, 

 Employees of the Company who are engaged on the New Metro Rail Southern Suburbs Rail Project in the 
classifications detailed in Section 3 of this Agreement (the Employees); and 

 The Construction, Forestry, Mining and Energy Union of Workers who shall be henceforth referred to as the 
Union. 

 There is approximately 5 employees covered by this Agreement. 

1.4 AREA AND SCOPE 

This Agreement shall cover all concrete, structural, demolition and bridgework work on the New Metro Rail Project 
Southern Suburbs Rail Project that is undertaken by the Employees engaged by the Company in the classifications 
detailed in Section 3 of this Agreement. 

1.5 PERIOD OF OPERATION 

This Agreement shall operate from the date of signing and shall continue in force until July 1, 2006. 

This agreement shall be read and interpreted in conjunction with the Building Trades (Construction) Award 1987 (the 
award).  In the event of any inconsistency between the Award and an express provision of this Project Agreement, the 
terms of this Agreement will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 242 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “MIGHT CONSTRUCTION 
PTY LTD NEW METRO RAIL SOUTHERN SUBURBS RAIL PROJECT, STRUCTURAL PROJECT AGREEMENT 

2005” 
NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.3 PARTIES BOUND 
This Agreement shall be binding upon: 

 Might Construction Pty Ltd who shall be henceforth referred to as the Company, 
 Employees of the Company who are engaged on the New Metro Rail Southern Suburbs Rail Project in the 

classifications detailed in Section 3 of this Agreement (the Employees); and 
 The Construction, Forestry, Mining and Energy Union of Workers who shall be henceforth referred to as the 

Union. 
 There is approximately ____ employees covered by this Agreement. 

1.4 AREA AND SCOPE 
This Agreement shall cover all concrete, structural, demolition and bridgework work on the New Metro Rail Project 
Southern Suburbs Rail Project that is undertaken by the Employees engaged by the Company in the classifications 
detailed in Section 3 of this Agreement. 
1.5 PERIOD OF OPERATION 
This Agreement shall operate from the date of signing and shall continue in force until July 1, 2006. 
This agreement shall be read and interpreted in conjunction with the Building Trades (Construction) Award 1987 (the 
award).  In the event of any inconsistency between the Award and an express provision of this Project Agreement, the 
terms of this Agreement will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 234 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “OZCRETE (WA) / CFMEUW 
INDUSTRIAL AGREEMENT 2005 -2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Building Trades (Construction) Award 1987, Award No R14 of 1978 as amended from time to 
time; 
. . .  
“Employer” means, subject to clause 2, Ozcrete (WA) Pty Ltd 48113391870; 
. . . 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 

2. PARTIES AND PERSONS BOUND 
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or 
not) to or of the business or any part of the business of the Employer, including an entity that as acquired or taken 
over the business or part of the business of the Employer; the Union and all employees of the Employer who are or 
are eligible to be members of the Union. 

3. APPLICATION 
3.1  This Agreement will apply to all employees of the Employer, including junior workers and unregistered 

apprentices, engaged in work on, in connection with, or in any way incidental to the Ozcrete (WA) “Ellement” 
site located at 996 Hay Street, Perth.; 

3.2  There are approximately 3 employees covered by this Agreement. 
3.3  The term and conditions of this Agreement are a condition of employment and must be explained to all new 

employees by the Employer prior to the commencement of their employment. 
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4. RELATIONSHIP TO PARENT AWARD 
4.1  This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award. 
4.2  Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this 

Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of 
any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 238 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “ROCK SOLID CONCRETE 
CUTTING / CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, Rock Solid Concrete Cutting Pty Ltd ABN 73115721910; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 4 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms"). 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 239 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “ZENITH WORKFORCE / 
CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
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“Employer” means, subject to clause 2, Zenith Workforce (WA) Pty Ltd 
ABN 15114456067; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 30 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms"). 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 November 2005 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 02697 

INCREMENTAL ADVANCE ASSESSMENT AND FIXED-TERM CONTRACT TO PERMANENCY ISSUES 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 27 SEPTEMBER 2005 
FILE NO. PSACR 33 OF 2003 
CITATION NO. 2005 WAIRC 02697 
 
 
Catchwords Industrial Law (WA) – Whether employee entitled to higher salary increment – Application upheld in 

part – Whether employee meets criteria for conversion to permanency – Public Interest – Matter not in 
the public interest to determine – Application for conversion to permanency dismissed –Industrial 
Relations Act 1979 s 7, s 44, s 44(9), 80E; Public Sector Management Act 1994 s 8, s 29(1)(h)(ii) 

Result Application for higher salary increment upheld in part.  Application for conversion to permanency 
dismissed. 

Representation 
Applicant Mr W Claydon 
Respondent Ms K Tyers 

 
 

Reasons for Decision 
1 Ms Diane Booth is a member of the Civil Service Association of Western Australia Incorporated (“the applicant”) and was 

employed by the Director General, Department of Culture and the Arts (“the respondent”) from 14 May 2001 until on or about 
28 November 2003.  Whilst employed by the respondent Ms Booth unsuccessfully applied for conversion to permanent status 
under the provisions of the Premier’s Circular No 2002/17 which issued on 23 October 2002 (“the Circular”) and was also in 
dispute with the respondent over her salary level.  As no agreement was reached between the parties in relation to these two 



3782 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

matters the applicant initiated proceedings under s44 of the Industrial Relations Act 1979 (“the Act”).  As conciliation did not 
resolve the claim the applicant requested that the matter be referred for arbitration under s44(9) of the Act.  The Public Service 
Arbitrator (“the Arbitrator”) then invited written submissions from the parties as to whether it was in the public interest for the 
matter to be referred for hearing and determination and after hearing from the parties the Arbitrator issued an order that the 
matter not be referred for hearing and determination.   After this order issued the applicant successfully appealed to the Full 
Bench (see Civil Service Association of Western Australia Inc v the Director General, Department of Culture and the Arts 
(2004) 84 WAIG 3147) and the matter was referred to the Commission as currently constituted to deal with this application. 

2 The matters referred for hearing and determination and background information supplied by the parties in relation to the issues 
in dispute are as follows: 

“The applicant is seeking the following orders: 
1. That Ms Diane Booth’s Level One increment status should be a Level 1 Year 9 officer. 
2. That Ms Booth be re-imbursed for salary lost for the period between her appointment with the respondent and 

the date of her resignation. 
3. That Ms Booth’s employment status be converted to permanent, in line with the Premier’s Circular No 2002/17, 

issued on 23 October 2002. 
The  respondent opposes the orders being sought by the applicant.  
Appl icant’s  Content ions  
Employment details: 
Ms Booth was appointed by the Respondent as a Records Officer Level One Year One on 3 September 2001.  Ms Booth 
was previously employed at the Perth Theatre Trust for a period of approximately 14 years. That position involved 
duties as an Administrative Assistant, Booking Clerk and Help-Desk Officer which were directly related to her duties 
with the respondent. Ms Booth was recruited and selected to the position that was filled by open competition.  
Ms Booth is employed under s64(1)(b) of the Public Sector Management Act 1994 as a public service officer.  
Ms Booth has been employed on rolling continuous fixed-term contracts of employment without a break in service 
since 14 May 2001.  Ms Booth has not been subject to poor performance assessments during the term of her 
employment. 
Assessment regarding incremental advance: 
Ms Booth wrote to Mr Eric Isailovic, Director Human Resources on 4 June 2002 expressing the view that her salary 
increment on the Level One scale should be reassessed.  At the time she was being paid as a Level One, Year Two 
officer.  New employees with the respondent are frequently placed on a higher yearly increment because of previous 
experience and/or previous employment in the public sector.  Ms Booth had 14 years’ experience in a number of roles 
with another government agency and the applicant believes that Ms Booth should have been given an accelerated 
incremental progression when she was initially employed.  Mr Isailovic wrote to Ms Booth on 14 November 2002 
stating that the respondent cannot change the increment of an employee so long after the first appointment.  Mr Mark 
Sims for the applicant emailed Mr David Shallue for the respondent on 4 June 2003 further raising the increment issue.  
Mr Shallue responded that there was no change to the respondent’s position and that the respondent considered the 
matter closed. 
Conversion of fixed-term contract to permanency: 
Ms Booth wrote to the respondent on 7 March 2003 stating that she met the requirements for fixed-term contract 
employees in the public sector to be ‘converted’ to permanency as outlined in the Premier’s Circular No 2002/17 that 
issued on 23 October 2002.  On 4 April 2003 Ms Booth received a letter from the respondent stating that she did not 
meet the criteria for conversion to permanent status. The grounds for this rejection were that: 

● Ms Booth was not in a ‘vacant’ position. That she was working in a position that was substantively occupied 
by Ms Janet Vuletich who was acting in another vacant position. 

● Ms Booth’s contractual arrangement was for a specific period only and on each occasion a new employment 
contract was entered into between the parties. 

The applicant lodged an application with the Commission on 23 April 2003 regarding the conversion of Ms Booth’s 
fixed contract to permanency. The application lapsed while the applicant attempted to negotiate an outcome.  The 
applicant wrote to the respondent on 19 May 2003 calling on it to confirm Ms Booth as a permanent employee and 
outlining that she met the prerequisites of the Premier’s Circular.  Mr Sims for the applicant met with Mr Shallue for the 
respondent to discuss the basis for the applicant’s position.  The respondent wrote to the applicant on 12 June 2003 
stating that Ms Booth had received advice outlining the respondent’s position on the matter and that the respondent’s 
position had not changed regarding her employment status. 
Respondent’s Contentions 
The applicant’s claim for permanency on behalf of Ms Booth was rescinded in the applicant’s submissions, dated 
20 March 2004, to Commissioner PE Scott at Paragraph 6 as Ms Booth had resigned from her position to take up 
another position on the 28 November 2003 and the applicant has not claimed that it was a constructive dismissal or 
applied for reinstatement. Therefore this matter has already been settled and should not be reclaimed. 
The claim for an increase in Ms Booth’s incremental level was not applied for at the time of the initial contract and was 
bought up over a year after commencing the position. There was also no relevant previous experience for that position 
as Ms Booth had worked in wages positions previously and in her own submissions did not have any relevant 
experience when she commenced the position.  Furthermore, in FBA 17 of 2004 it was stated at Paragraph 53 in the 
decision by Senior Commissioner (at the time) AR Beech that "..if the Arbitrator was satisfied that Ms Booth should 
have been paid at Level 1, year 9 then .....such an order could only take effect between 11 June 2003 (being the date the 
application was made) and 1 December 2003 (being the date of resignation)".   Therefore, as the Increment level was 
agreed to at the time of the initial contract and the point above limits the scope anyway, it is not in the public interest, as 
per s27(1)(a)(ii) of the Industrial Relations Act 1979 to hear this matter.” 

(Memorandum of Matters Referred for Hearing and Determination dated 26 April 2005) 
3 During the proceedings both parties agreed that if it was found that Ms Booth was entitled to a higher salary level whilst 

employed by the respondent and if Ms Booth was to be reimbursed any salary then the amount should be calculated from the 
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date this application was lodged, which was 11 July 2003, to the date she ceased employment with the respondent on or about 
28 November 2003. 
Applicant’s evidence 

4 Ms Booth gave evidence-in-chief by way of a witness statement (Exhibit A1).  Ms Booth stated that prior to commencing 
employment on a full-time basis with the respondent in 2001 she worked at the Perth Theatre Trust for approximately 14 years.  
When Ms Booth commenced working at the Perth Theatre Trust in 1987 she worked with BOCS Ticketing.  Ms Booth worked 
continuously at this venue from 1987 until 2001 except for a two year break between 1994 and 1996.  The respondent 
confirmed that the applicant became an employee of the respondent in 1997 when the respondent took over Perth Theatre Trust 
operations.  Throughout Ms Booth’s employment at the Perth Theatre Trust she was employed on a casual basis working 
mostly full-time hours and her terms and conditions of employment were regulated by the Theatrical Employees (Perth Theatre 
Trust) Award No 9 of 1983.  Between 1987 and 2001 Ms Booth undertook the roles of Usher, Booking Clerk, Ticketing 
Applications Support Assistant and Acting Administrative Assistant. 

5 On 14 May 2001 Ms Booth commenced a fixed-term contract position with the respondent as an Accounting Officer and on 
3 September 2001 Ms Booth signed a fixed-term contract with the respondent to work as an Information Management Officer.  
Ms Booth remained in this role under a series of continuous fixed term contracts until 28 November 2003. 

6 Ms Booth’s fixed-term contracts and salary levels from 14 May 2001 through to 28 November 2003 are as follows: 
14 May 2001 to 29 June 2001 – Level 1, year 1 
2 July 2001 to 1 October 2001 – Level 1, year 1 
3 September 2001 to 30 November 2001 – Level 1, year1 
1 December 2001 to 14 December 2001 – Level 1, year 1 
17 December 2001 to 14 June 2002 – Level 1, year 1 
17 June 2002 to 28 June 2002 – Level 1, year 2 
1 July 2002 to 2 August 2002 – Level 1, year 2 
5 August 2002 to 1 November 2002 – Level 1, year 2 
4 November 2002 to 3 February 2003 – Level 1, year 2 
4 February 2003 to 2 May 2003 – Level 1, year 2 
5 May 2003 to 30 June 2003 – Level 1, year 2 
1 July 2003 to 30 September 2003 – Level 1, year 3 

(Exhibit A1) 
7 Ms Booth’s last contract with the respondent was for the period 1 October 2003 to 31 December 2003. 
8 Ms Booth gave evidence that she resigned from her employment with the respondent on or about 28 November 2003 whilst 

she was on unpaid sick leave.  Ms Booth was subsequently employed by the Subiaco City Council for six weeks and Ms Booth 
then applied for and obtained a position with the Department of Justice and worked there for four and a half months.  
Ms Booth is currently employed as an administrative assistant with the Department of Education and Training. 

9 Ms Booth stated that on 10 January 2002 she spoke to the respondent’s Director of Human Resources Mr Eric Isailovic about 
being paid a higher duties allowance as her manager was not at work due to illness. 

10 Ms Booth gave evidence about efforts to have her salary increment level increased.  Ms Booth stated that on 16 May 2002 she 
understood that a colleague spoke to Mr Isailovic on her behalf about moving her increment level to Level 1, Year 9 and 
Ms Booth stated that on 4 June 2002 she wrote to Mr Isailovic asking for her increment level to be reviewed.  Ms Booth stated 
in this memorandum that at the time of signing her contracts with the respondent she was unaware that she could negotiate an 
accelerated incremental level and she outlined a range of skills and previous knowledge that she exercised whilst working at 
the Perth Theatre Trust.  Ms Booth stated that the skills and knowledge used by her during this period included: 

“●   Good analytical and problem solving skills 
● Ability to work under pressure and meet deadlines 
● High Level of attention to detail 
● Data entry 
● Experience in using computerised systems 
● Well developed organisational, liaison and coordination skills 
● Well developed communication and interpersonal skills 
● Knowledge of the performing arts” 

(Exhibit A1 attachment 13) 
11 On 7 June 2002 Mr Isailovic responded to Ms Booth rejecting her request for an increased salary level on the basis that any 

increase above Level 1.1 should have been negotiated on her initial appointment and outlined a range of circumstances relevant 
to when an employee can be appointed to a level above the base salary rate (Exhibit A1 attachment 14).  Ms Booth then 
approached her supervisor Mr Graham Hilton about moving her salary increment level and she gave evidence that he agreed 
that her increment level should be higher than her then existing level and he undertook to recommend to the respondent’s 
Human Resources section that her increment level be increased.  After this discussion with Mr Hilton Ms Booth sent him an 
email confirming the length of her employment with the Perth Theatre Trust (Exhibit A1 attachment 15). 

12 Ms Booth stated that when she commenced employment with the respondent she was not advised that she could seek to have 
her increment level increased and she understood that all new Level 1 employees started at the same level.  Once Ms Booth 
became aware that she could apply to have her increment level increased she requested an increase when her next contract was 
offered to her. 

13 On 4 November 2002 Ms Booth approached another employee in the respondent’s Human Resources section Mr Scott Boyne, 
about increasing her salary increment level and was advised to contact the Chief Executive Officer of the Department of 
Culture and the Arts, Mr Alistair Bryant. 
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14 On or about 14 November 2002 Mr Isailovic wrote to Ms Booth stating that the respondent was unable to alter her salary 
increment level so long after her initial appointment.  The memorandum from Mr Isailovic reads as follows (formal parts 
omitted): 

“SUBJECT:  SALARY INCREMENT – RECOGNITION OF PRIOR SERVICE 
I refer to your email dated 25 October 2002 to Mr Graham Hilton in relation to your prior experience with the Perth 
Theatre Trust.  Mr Hilton forwarded your email to Human Resources on 5 November 2002 in order to facilitate a 
review of your increment. 
As you are aware, your request to have your increment reviewed to recognise your prior service was undertaken (sic) in 
June 2002.  I attach a copy of that memorandum for your information. 
In that memorandum, it was noted that the Director General has the discretion to vary a salary increment at the time of 
appointment.  In light of your request to have your increment reviewed, advice was sought from the Department of 
Consumer and Employment Protection as to what flexibility the Director General has in changing your increment some 
18 months after your first appointment.  The advice received was that the Director General cannot change the increment 
of an employee based on the recognition of prior service so long after the first appointment. 
It is on this basis that your request to review your salary increment cannot be supported.” 

(Exhibit A1 attachment 16) 
15 After receiving this response from Mr Isailovic Ms Booth approached the respondent again requesting that her increment level 

be increased and on 18 November 2002 she received an email from Mr Boyne refusing her request (see Exhibit A1 
attachment 17). 

16 On 22 November 2002 Ms Booth spoke to Mr Bryant about her salary increment level and he advised her a couple of days 
later that on Mr Isailovic’s advice, nothing could be done about her situation. 

17 On 4 June 2003 the applicant raised the issue of Ms Booth’s incremental level with the respondent (Exhibit A1 attachment 20) 
and a response was received on 13 June 2003 reiterating the respondent’s previous advice to Ms Booth (Exhibit A1 
attachment 21).  As the parties remained in dispute the applicant lodged this application in the Commission on 11 July 2003. 

18 After this application was lodged Ms Booth wrote to the respondent on 12 January 2004 outlining her work experience and the 
duties she carried out and the skills she utilised at the Perth Theatre Trust (Exhibit A1 attachments 23).  Ms Booth also stated 
that when she worked with the Perth Theatre Trust she developed a range of skills which were relevant to the roles she 
undertook with the respondent.  Ms Booth stated that notwithstanding the provision of this information the respondent 
continued to decline her application for a salary increment increase. 

19 Ms Booth stated that when she commenced in her role as an Information Management Officer no specific training was given to 
her to undertake her duties. 

20 Ms Booth stated that she was aware that the respondent employed other employees who were granted accelerated increases to 
their salary level subsequent to commencing employment with the respondent, one of whom was a Ms Karen Richards. 

21 Ms Booth stated that she believed she satisfied the requirements for permanent status under the Circular and therefore made a 
claim for permanent status on 7 March 2003.  Ms Booth stated that as at the date of the Circular (23 October 2002) she had 
been employed continuously by the respondent under eight fixed term contracts which were rolled over on an ongoing basis 
and she performed substantially the same duties for the respondent over a period of seventeen months.  Ms Booth stated that 
she filled her initial position with the respondent by open competition. 

22 Under cross-examination Ms Booth stated that she understood that when she resigned from her employment with the 
respondent she was probably on unpaid sick leave. 

23 Ms Booth stated that when she was employed by the Perth Theatre Trust she undertook the following duties:  answering 
telephones, ticket bookings for events, liaising with customers, help desk duties for agencies who had computer problems with 
the BOCS ticketing program, checking timesheets, undertaking mail outs, completing computer activities including clearing 
the database and putting information files onto the computer, compiling and printing reports at the end of each show, liaising 
with promoters and she was required to review contracts to ensure that correct prices were charged. 

24 The respondent did not call any evidence. 
Submissions 

25 The applicant maintains that as this application, which was made pursuant to s80E of the Act, concerns an industrial matter as 
defined in s7 of the Act and as Ms Booth was a Government Officer when she was employed by the respondent then this 
application is properly before the Arbitrator.  The applicant also maintains that as Ms Booth raised her claim for an increase to 
her salary increment level and her claim for conversion to permanent status whilst the employment relationship between Ms 
Booth and the respondent was in place then as her claims remain unresolved the Arbitrator has the power to determine these 
two claims. 

26 The applicant maintains that the respondent was able to review Ms Booth’s incremental level after she commenced 
employment with the respondent.  The applicant argues that s29(1)(h)(ii) of the Public Sector Management Act 1994 (“the 
PSM Act") allows the respondent to classify and determine the remuneration or vary an employee’s remuneration in 
accordance with an award or industrial agreement which in this instance is the Public Service Award 1992 (No PSA A4 of 
1989) (“the Award”), and specifically relies on Clause 11(2) of the Award which reads as follows: 

“(2) An adult officer employed pursuant to Level 1 shall commence employment at Level 1.1.  Provided that at the 
discretion of the employer, the officer may be appointed to a higher incremental level subject to previous 
relevant knowledge and experience.” 

27 The applicant is claiming that on the basis of the skills utilised by Ms Booth and her lengthy experience prior to commencing 
employment as an Accounting Officer and Information Management Officer with the respondent Ms Booth should have been 
paid at a higher increment level than the level she was classified at by the respondent.  The applicant maintains that the 
respondent was aware as early as 16 May 2002 that Ms Booth was seeking a higher incremental level and this was confirmed 
in Ms Booth’s letter to Mr Isailovic dated 4 June 2002 (Exhibit A1 attachment 13).  The applicant maintains that when each of 
Ms Booth’s contracts was renewed the respondent had the opportunity to review her increment level and should have 
considered her previous skills and experience and the applicant argues that the respondent breached s8 of the PSM Act when it 
refused to undertake a proper assessment of Ms Booth’s skills.  The applicant maintains that as Ms Booth held and exercised 
relevant skills as a result of her prior employment with the Perth Theatre Trust and BOCS, which she brought to her positions 
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with the respondent, this should have been taken into account by the respondent when assessing the appropriate increment 
level to apply to Ms Booth. 

28 The applicant argues that as Ms Booth met the requirements for permanent status under the Circular she should have been 
converted to permanent status by the respondent.  Even though the applicant concedes that this issue has no bearing on the 
applicant’s current employment in the public sector the applicant nevertheless wishes to pursue the order being sought. 

29 The applicant maintains that Ms Booth fulfilled the following criteria required for permanent status under the Circular: 
(a) she was a current employee employed under Part 3 of the PSM Act on a fixed term contract when she made her 

application for permanency; 
(b) she was not employed on a project or on a task of finite duration; 
(c) as at the date of Circular Ms Booth had been continuously employed on eight fixed term contracts which were 

continuously rolled over for a period of seventeen months and she was performing substantial the same duties; 
(d) the position had been filled previously by open competition; and  
(e) she was not assessed as performing poorly. 

30 The applicant rejects the respondents claim that Ms Booth was employed on a project basis as the incumbent in Ms Booth’s 
position had been seconded to a Level 2 position within the respondent’s operations. 

31 The applicant argues that a number of Ms Booth’s letters of appointment issued by the respondent up to 14 June 2002 do not 
refer to Ms Booth being offered a short term contract to fill another employee’s substantive position. 

32 The respondent argues that Ms Booth was unable to access any increase to her salary increment level, apart from the normal 
progression allowed for under the Award, whilst she was employed by the respondent and maintains that if an incremental 
increase is granted to an employee then this should be determined at the time an employee commences with the respondent. 

33 The respondent argues that under Ms Booth’s contract of employment with the respondent there was no express right for her to 
apply to increase her increment level above the normal progression nor was it implied into her contract with the respondent as 
this right is not stated in any policy.  The respondent also argues that it is unusual for any incremental increase to be granted to 
an employee outside of an employee’s normal annual progression and that if an employee’s salary level is reviewed it is 
unusual to grant an employee the benefit of the highest increment level in his or her level. 

34 The respondent maintains that when an application for an increase in incremental level is considered each application is 
reviewed on a case by case basis by the Director General who normally acts on advice from the respondent’s Human 
Resources section and that if an increment in advance is to be granted, the employee would have to demonstrate significant 
skills and experience in the area that they will be employed in to be entitled to a higher increment.  An employee’s past 
experience on its own would be insufficient.  The respondent argues that even though Ms Booth had extensive experience prior 
to being employed as an Accounting Officer in 2001 the skills she exercised in her previous positions were not relevant to the 
skills required of her in the positions she held with the respondent after May 2001 as the positions undertaken by Ms Booth 
after May 2001 were clerical in nature and were substantially different to the duties she undertook with the Perth Theatre Trust 
and BOCS.  The respondent also argues that the positions Ms Booth undertook prior to and post May 2001 were separate 
classifications under differing awards. 

35 The respondent disputes that Ms Booth was eligible for permanency under the terms of the Circular.  The respondent argues 
that the position occupied by Ms Booth was never vacant and it was not an ongoing position as the person who held Ms 
Booth’s position was acting in a Level 2 position and continued to do so throughout Ms Booth’s employment with the 
respondent.  The respondent maintains that even if the applicant is successful in relation to this claim no order should issue as 
Ms Booth has resigned from her employment with the respondent and the issuance of any order would have no material impact 
on Ms Booth’s ongoing employment within the public sector. 
Findings and Conclusions 
Credibility 

36 I listened carefully to the evidence given by Ms Booth.  In my view Ms Booth gave her evidence honestly and to the best of 
her recollection.  On this basis I have no hesitation in accepting the evidence given by Ms Booth. 

37 I find that I have jurisdiction to deal with this application.  Section 80E(1) of the Act reads as follows: 
“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 

into and deal with any industrial matter relating to a Government officer, a group of Government officers or 
Government officers generally.” 

I accept that whilst Ms Booth was employed by the respondent she was a Government Officer and that the issues before me 
relate to industrial matters as defined in the Act as they relate to Ms Booth’s salary and employment status and her rights as an 
employee when she was employed by the respondent. 

38 The two issues before me relate to whether or not the respondent should have considered and granted Ms Booth’s claim for a 
higher salary level than the salary levels she was paid after she commenced employment with the respondent under a series of 
fixed-term contracts and whether or not Ms Booth should have been converted to permanent status pursuant to the terms of the 
Circular. 

39 It was not in dispute and I find that after May 2001 Ms Booth’s employment with the respondent was pursuant to a series of 
fixed-term contracts of employment in contrast to her previous casual employment with the respondent from 1997 to May 
2001.   On 14 May 2001 Ms Booth was employed by the respondent as an Accounting Officer Level 1, Year 1 and from 3 
September 2001 until 28 November 2003 Ms Booth worked as an Information Management Officer and her salary level during 
this period was increased twice, based on Ms Booth’s service and performance (see paragraph 6 of this decision).  When 
Ms Booth ceased employment with the respondent on or about 28 November 2003 her salary level was classified at Level 1, 
Year 3. 

40 Clause 29(1)(h)(i) of the PSM Act allows a Chief Executive Officer to vary the classification of an employee in accordance 
with the requirements of any binding award. 

41 There was no dispute and I find that Ms Booth’s employment was pursuant to the terms and conditions of the Award.  The 
interpretation of an award is a matter of law.  When interpreting an award one must read the terms of the award, give the words 
in the clause or clauses in question their ordinary commonsense meaning and ascertain whether the words used have an 
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unambiguous meaning (see Norwest Beef Industries Limited and Another v Western Australian Branch, Australian Meat 
Industry Employees Union, Industrial Union of Workers (1984) 64 WAIG 2124). 

42 Clause 11. – Salaries of the Award specifies the level at which an employee commences employment, the possibility of an 
employee being appointed to a higher level, the payment of salaries, the inclusion of arbitrated safety net adjustments in the 
Award’s salaries, special allowances and confirms that the respondent can allocate specific salary points from a level 
prescribed by the Award in line with s29 of the PSM Act.   

43 Clause 11(2) of this clause reads as follows: 
“(2)  An adult officer employed pursuant to Level 1 shall commence employment at Level 1.1. Provided that at the 

discretion of the employer, the officer may be appointed to a higher incremental level subject to previous 
relevant knowledge and experience.” 

44 Having considered the terms of the Award, and Clause 11 in particular, it is my view that the provisions of Clause 11(2) of the 
Award are clear and unambiguous in their terms.   

45 Clause 11(2) is in two parts.  The first sentence of this subclause provides that an adult officer employed pursuant to Level 1 
shall commence employment at Level 1.1, which is what occurred when Ms Booth commenced full-time employment with the 
respondent for a fixed term in May 2001.  This subclause also provides that the employer has the discretion to appoint an 
officer to a higher incremental level subject to previous relevant knowledge and experience and this provision does not limit 
this discretion to being exercised when an employee commences employment, even though it is contained in the same clause 
as a new employee being appointed to Level 1.1.  In my view the second sentence of Clause 11(2), when given its ordinary 
commonsense meaning, specifies that the exercise of the discretion to appoint an employee to a higher increment level subject 
to previous relevant knowledge and experience is not confined to being exercised when an employee commences at Level 1.1.  
I therefore find that the respondent could have exercised its discretion to increase Ms Booth’s salary level after she commenced 
employment with the respondent as a Level 1.1 employee.  In arriving at this view I accept however that it would be unusual 
for an employee to be reclassified above entry level after having worked for a lengthy period with an employer. 

46 If I am wrong with this interpretation, which I do not concede, and Ms Booth was limited to applying for an increment on 
appointment, I find that as Ms Booth was employed under a series of fixed-term contracts of employment with the respondent 
after May 2001 whereby the contractual arrangement between Ms Booth and the respondent ceased at the end of each contract, 
as confirmed in each of the contracts signed by Ms Booth, then her increment level could have been increased by the 
respondent, if the respondent decided it was appropriate to do so, when each new contract was agreed between Ms Booth and 
the respondent after May 2001. 

47 The question now arises as to whether or not Ms Booth’s past experience and knowledge were relevant to the positions 
Ms Booth undertook with the respondent after May 2001 and if so whether Ms Booth was treated unfairly by the respondent 
not exercising its discretion to grant a higher increment level after she requested that her increment level be reviewed. 

48 It was not in dispute and I find that Ms Booth first wrote to the respondent on 4 June 2002 formally requesting a review of her 
salary level (see Exhibit A1 attachment 13) and on this occasion and other subsequent occasions Ms Booth unsuccessfully 
sought to have her salary increment level reviewed by the respondent (see Exhibit A1 attachments 14, 16, 17 22, 23, 24 and 
25).  I accept Ms Booth’s evidence that when she signed her first fixed-term contract with the respondent in May 2001 she was 
not advised that she could seek to have her salary increment level increased based on her previous skills and experience and I 
find that as soon as Ms Booth became aware that her previous experience could be taken into account when determining her 
salary increment level she took a number of steps over a lengthy period of time to negotiate a higher incremental level with the 
respondent.  After Ms Booth was advised that her salary level could only be reviewed when her employment with the 
respondent commenced I also find that Ms Booth made it clear to the respondent that her salary level could be reviewed each 
time a new fixed-term contract was negotiated with the respondent. 

49 I find that the approaches Ms Booth made for a salary increment increase were initially rejected by the respondent on the basis 
that Ms Booth was unable to apply for an increase as the terms of the Award prohibited any increase being made subsequent to 
an employee’s initial appointment and the respondent later claimed that the timeframe between Ms Booth commencing full-
time employment with the respondent and her application for an increase was too lengthy (see Exhibit A1 attachment 16). 

50 Paragraph 4 of this decision details the various positions undertaken by Ms Booth whilst working at the Perth Theatre Trust 
prior to May 2001 and Exhibit 1 attachments 13 and 23 detail the duties and skills utilised by Ms Booth during this 14 year 
period as well as the skills and duties she undertook after May 2001.  After considering the requirements of the positions 
Ms Booth undertook whilst employed by the respondent as an Accounting Officer and Information Management Officer and 
the skills used and duties undertaken by Ms Booth prior to commencing employment in these positions as detailed in Ms 
Booth’s correspondence, I find that the experience and knowledge gained by Ms Booth prior to May 2001 were relevant to the 
positions undertaken by Ms Booth after May 2001 and assisted Ms Booth in working in these positions at a higher level than 
an entry level employee such that Ms Booth should have been appointed to a level higher than Level 1.1. 

51 I find that the general requirements of the positions occupied by Ms Booth between 1987 and 2001 were similar to the 
requirements expected of Ms Booth after May 2001.  I find that the positions Ms Booth occupied after May 2001 required the 
exercise of a high level of computer skills, including data entry, liaison with both internal and external parties requiring well 
developed communication and interpersonal skills, the use of high level administrative and co-ordination skills, the operation 
of accounting procedures and scheduling and meeting deadlines and the ability to work under pressure.  In my view these were 
all skills and duties which Ms Booth developed and exercised in the lengthy period Ms Booth worked at the Perth Theatre 
Trust from 1991 onwards.  I consider that it is also relevant that Ms Booth was working on a close to full-time basis with the 
respondent from 1997 through to May 2001 and that as a result would have had prior knowledge of the respondent’s operations 
and of the performing arts industry in general which would have assisted Ms Booth to meet the demands of her roles after May 
2001.  I also take into account Ms Booth’s uncontested evidence that she did not undertake any training when she commenced 
employment as an Information Management Officer in September 2001 and that in early January 2002 Ms Booth was 
undertaking higher duties when her manager was absent due to illness.  Ms Booth also gave evidence that her supervisor Mr 
Hilton told the applicant in 2002 that her increment level should be higher than her existing level.  In the circumstances I find 
that after May 2001 Ms Booth was in a position to and did exercise skill levels and had experience at a higher level than one 
would normally expect from an employee who had been appointed to an entry level position.  As I have found that Ms Booth 
had substantial relevant previous knowledge, experience and skills and that Ms Booth exercised this extensive knowledge and 
experience whilst employed by the respondent after May 2001 it is my view that the respondent should have exercised its 
discretion to grant Ms Booth an increased salary level when Ms Booth first applied for this increase in 2002.  Although Ms 
Booth did not apply for a salary increase until June 2002 I accept that she was unaware that she was able to have her salary 
level reviewed based on prior knowledge and experience until mid 2002. 
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52 Ms Booth is claiming that her salary level should have been classified at Level 1, year 9.  Even though I have found that Ms 
Booth had a substantial amount of relevant skills, knowledge and experience over and above a Level 1, Year 1 employee when 
she commenced working full-time with the respondent in May 2001, I do not accept Ms Booth’s claim that the respondent 
should have appointed her to the highest increment level in Level 1 as I accept that there would have been an initial period for 
Ms Booth to become familiar with the specific demands of her position and to adapt her prior skills, knowledge and experience 
to the respondent’s particular requirements.  It is therefore my view that in the circumstances it would have been appropriate 
for the respondent to classify Ms Booth somewhere in the middle of the Level 1 increment levels.  I thus find that Ms Booth 
should have been classified as a Level 1, Year 5 employee as at 4 June 2002 when she first applied to have her pre-existing 
skills assessed.  Taking into account Ms Booth’s normal incremental progression from 4 June 2002 until she ceased 
employment with the respondent on 28 November 2003, which I find was the respondent’s custom and practice even if an 
employee was employed under fixed-term contracts, I find that Ms Booth should have been classified as a Level 1, Year 6 
employee as at 11 July 2003 when this application was lodged.  As the parties have conceded that any increment increase 
should only apply from 11 July 2003 and given the requirements of s39 of the Act, I will therefore declare that Ms Booth be 
designated as a Level 1, Year 6 employee as at 11 July 2003 and will order that she be compensated for her loss by being paid 
the difference between what she was paid and what she was entitled to be paid at this level for the period she worked for the 
respondent from 11 July 2003 to 28 November 2003. 

53 The applicant is claiming that Ms Booth was eligible to be appointed to permanent status under the terms of the Circular.  The 
respondent opposes this appointment as it claims that Ms Booth was ineligible for appointment to permanent status under the 
terms of the Circular and argues that no order should issue because it would be of no effect. 

54 It is my view that the public interest is not served by the Commission making any findings in relation to this part of the 
application as any order which would issue if the applicant succeeds in its claim would be of no effect. 

55 The issue of orders issuing that will be of no effect was recently dealt with by the Full Bench in Civil Service Association of 
Western Australia v Dr Ruth Shean, Chief Executive Officer, Disabilities Services Commission (2005) 85 WAIG 2993.  At 
2996 His Honour the President stated the following: 

“The Full Bench was taken to a number of authorities.  However, it is a clear principle applicable in this Commission 
that, unless the public interest dictates otherwise, the Commission’s charter is to deal with practical solutions and not to 
engage in merely academic exercises (see Civil Service Association of WA Inc v Director General, Department of 
Consumer and Employment Protection (2002) 82 WAIG 952 at para 45 (FB)). 
This Commission is also bound by the principle laid down in Confederation of Western Australian Industry (Inc) v 
Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA Branch and Others 
(IAC) (op cit).  That principle is expressible, as it was expressed in Ku-Ring-Gai Municipal Council v Suburban 
Centres Pty Ltd (1971) 2 NSWLR 335 at 339 as follows:- 

 “it is not the function of the established courts to entertain applications which are designed solely or primarily as a 
means of obtaining legal advice for potential litigants, and courts should, so far as possible, avoid making 
determinations of hypothetical questions.” 

The Industrial Appeal Court in those reasons for decision applied the ratio of Veloudos and Others v Young [1981] 56 
FLR 182 as follows:- 

 “Courts will not decide a question that is academic in the sense that it is useless, merely hypothetical, raised 
prematurely or a dead issue; although they preserve a discretion to determine a question which has ceased to be a 
live issue inter partes, whether determination would be in the public interest.” 

As I have said, those dicta were applied in Confederation of Western Australia Industry (Inc) v Federated 
Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA Branch and Others (IAC) (op cit) 
at page 1282.  Those principles were also applied by a Full Bench of this Commission in Western Mining Corporation 
Limited v Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers (1997) 77 WAIG 1079 
at 1080-1081 (FB).” 

56 When taking into account the authorities outlined in this Full Bench decision I am not persuaded that the public interest is 
served by deciding Ms Booth’s status with reference to the Circular as it would be a hypothetical exercise and any decision in 
the applicant’s favour would be of no effect.  I therefore decline to deal with the issue of whether or not Ms Booth should have 
been converted to permanent status and an order will issue dismissing that part of the application. 

57 I require the parties to confer within 14 days of the date of this decision as to the amount owing to Ms Booth in light of my 
Reasons for Decision. 
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Result Application for higher salary increment upheld in part.  Application for conversion to permanency 

dismissed. 
Representation 
Applicant Mr W Claydon 
Respondent Ms K Tyers 

 
 

Order 
WHEREAS on 27 September 2005 the Commission issued Reasons for Decision in this matter; and 
WHEREAS the parties were directed to confer and advise the Commission within 14 days of the date of the reasons for decision as 
to an appropriate amount owing to Ms Booth in light of the reasons for decision; and 
WHEREAS on 24 October 2005 the applicant advised the Commission that the amounts owing to Ms Booth are $853.10 gross as 
salary and $76.78 in superannuation contributions; 
NOW HAVING heard Mr W Claydon on behalf of the applicant and Ms K Tyers on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES THAT Ms Diane Booth be designated as a Level 1, Year 6 employee as at 11 July 2003. 
2) ORDERS that the respondent pay Ms Diane Booth the sum of $853.10 gross as salary and $76.78 in 

superannuation contributions. 
3) ORDERS that the application for conversion to permanency be and is hereby dismissed. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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CatchWords Contractual entitlements claim – Jurisdiction – Metal Trades (General) Award – Application 

dismissed – Amendment of claim – Industrial Relations Act 1979 s. 26, s.27, s.29(i)(b)(ii), s.29(3) 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr J Kitto of Counsel 
Respondent Mr T Perejuan 

 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  The application was 

lodged in the Commission on 28 July 2005.  Mr Tim Barton, the applicant, was employed as Vehicle Technician by Alf 
Barbagallo Motors at their premises at 354 Scarborough Beach Road, Osborne Park.  It is common ground the employment 
commenced on 1 July 2004 and ceased on 17 June 2005.  It is common ground that on 17 June 2005 Mr Barton advised Mr 
Richard Dobson, a supervisor that he was intending to resign with two weeks notice.  The respondent says that Mr Barton then 
provided written notification of his resignation on 20 June 2005.  Given the terms of the notice, the termination was said to 
take effect from 1 July 2005.  Mr Barton was to work out his two weeks notice period.  It is common ground that Mr Dobson 
advised Mr Barton on 17 June 2005 that his services were no longer required and that he would be paid one week’s notice in 
lieu.  Mr Barton finished working for the respondent on that day. 

2 The claim is for denied contractual benefits as follows: 
$1,224.49 Unpaid contractual entitlements made up of the following: 
 1.  One week’s pay in lieu of notice $909.58 
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 2.  1.09 days annual leave $198.28 
 3.  Superannuation contributions calculated at 9% per annum for 10 days $116.63 

3 In essence the claim is about the non-payment of one week’s notice.  Mr Barton says that he is entitled to two weeks’ notice 
and was only paid one week’s notice in lieu.  The respondent says that Mr Barton was entitled under the award to only one 
week’s notice, which was paid in lieu to him on 17 June 2005, as provided for in the award. 

4 The respondent filed a notice of answer and counterproposal in the Commission on 10 August 2005.  The answer reads as 
follows: 

“Tim Barton was employed as a Motor Mechanic in our Jaguar workshop under the Metal Trades (General) Award 1966 
and started with the company on the 1st July 2004. 
Mr Barton resigned on the 17th June 2005 he was paid all his entitlements which included one week in lieu as set down by 
Metal Trades (General) Award 1966 section 6 Contract Of Service subsection 3 which clearly states an employee with 
more than one month but less than 1 year, period of notice is 1 week. 
Mr Barton is seeking unpaid contractual entitlements, there was no contract in place at the time of his resignation, as 
indicated we paid him what he was entitled to under the award.” 

5 The matter came on for conference on 30 August 2005 before Deputy Registrar Rossi.  The conference was unavailing.  The 
conference was adjourned for the respondent to consider whether they wished to make a commercial settlement offer.  The 
respondent subsequently advised the Deputy Registrar that they did not wish to make any offer and the applicant’s solicitor 
was advised accordingly.  The applicant’s solicitor advised the Deputy Registrar at conference on 30 August 2005 that the 
applicant would seek to amend the claim to include a claim for unfair dismissal.  The applicant also advised the Deputy 
Registrar that Mr Barton had commenced new employment on Monday, 20 June 2005.  I take these details from the Deputy 
Registrar’s note of conference. 

6 On the Commission’s instructions, my Associate contacted Mr Kitto, solicitor for the applicant, on 12 September 2005 and 
asked Mr Kitto whether the applicant’s employment was covered by the Metal Trades (General) Award, as alleged by the 
respondent.  The application indicated that the employment was not subject to any State award.  Mr Kitto confirmed that the 
applicant’s employment was covered by the Metal Trades (General) Award but that the industrial matter should be dealt with 
by the Commission.  I do not understand what is meant by this comment.  Mr Kitto advised also that the applicant would be 
making an application to amend the application to include a claim for compensation for unfair dismissal. 

7 The Commission received a letter addressed to the Deputy Registrar on 13 September 2005.  The letter in part reads as follows: 
“I request that you now list the applicant’s interlocutory application to amend so as to include his claim for unfair 
dismissal (which I foreshadowed at the mediation conference).  I would also ask that you list the matter for a final 
determination hearing some time after that, say 28 days.” 

8 By letter dated 19 September 2005 my Associate advised Mr Barton through his solicitors as follows: 
“I refer to the above mentioned matter and your telephone discussion with Mr Jackson on 12 September 2005, during 
which the issue of award coverage and appropriate jurisdiction was raised with you. 
You advised that the applicant’s employment was governed by the Metal Trades General Award and further that the issue 
of notice should be dealt with by the Commission as it is an industrial matter.   
The Industrial Magistrate’s Court has exclusive jurisdiction, pursuant to section 83 of the Industrial Relations Act 1979 to 
deal with the enforcement of Awards.  Please advise the Commission, in writing, as to why the matter should not be 
dismissed, by close of business Friday, 30 September 2005. 
In relation to your request that the application be amended to include a claim for alleged unfair dismissal, the Commission 
has denied your request.  An application pursuant to section 29(1)(b)(i) would need to be made formally in the Registry 
with particulars and a statement that addresses issues relating to the matter being filed outside the 28 day time limit.” 

9 The Commission received further correspondence from Mr Kitto, solicitor for the applicant, dated 21 September 2005 which 
reads as follows: 

“Thank you for your facsimile dated 19 September 2005. 
My client’s primary claim against his former employer is for unfair dismissal, and this only became clear at the mediation 
conference on 30 August 2005.  Importantly, none of the documents he was provided with by his employer indicated that 
he was covered by the award to which you refer. 
Indeed, he may not have any claim under the award, and there is therefore no point in commencing proceedings in the 
Industrial Magistrates Court. 
His claim for unfair dismissal however is a strong one, and one which falls within the Commission’s jurisdiction. 
I note your advice that “the Commission has denied your requests” [that the application be amended to include a claim for 
alleged unfair dismissal]. 
The application to amend the claim was made without delay and as soon as it became clear the applicant was employed 
under an award.  This was on 30 August 2005 at the mediation conference.  Both the Commission and the respondent 
have therefore had the earliest possible notice of this application to amend. 
I note with interest your advice that the Commission has denied the request. 
It appears the Commission has made this denial without hearing submissions or argument from the applicant, and also 
appears to have done so without expressing any reasons for making this decision, which is either judicial or administrative 
in nature.  At the same time it appears the Commission advises that a claim for unfair dismissal now “would need to be 
made formally in the Registry with particulars and a statement that addresses issues relating to the matter being filed 
outside the 28 day time limit”. 
Respectfully, I would suggest that it is oppressive, illogical, and bureaucratically inefficient, for the Commission to 
require the applicant to now commence a fresh proceeding when there is already an application on foot, which can be 
easily amended, and without any apparent prejudice or cost to the respondent. 
I look forward to hearing from you.” 
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10 The Commission then listed the matter for show cause hearing by notice given on 4 October 2005 calling the parties to attend 
at hearing on 13 October 2005, and advising that at such time the applicant should show cause why the matter should not be 
dismissed pursuant to s.27(1) of the Act.  The matter in question at show cause hearing being whether the employment contract  
was pursuant to the Metal Trades (General) Award and if so, whether the matter was within the jurisdiction of the 
Commission.  At hearing Mr Kitto for the applicant conceded that Mr Barton’s employment was covered by the Metal Trades 
(General) Award and hence was a matter for the Industrial Magistrate.   

11 It is plain then having regard to s.83 of the Act that, given Mr Barton’s employment is governed by an award, and given the 
claim is for a denied contractual benefit of notice, that the claim must fail for want of jurisdiction.  It is the case that any claim 
for notice in excess of the award may be considered by the Commission.  However, this is only if there is a contractual basis to 
that claim outside of the award.  No such submission was made.  An order will issue dismissing the application for want of 
jurisdiction. 

12 At hearing, the bulk of the submissions for the applicant were then directed to the Commission’s decision not to grant leave to 
amend the claim.  The applicant is of course at liberty to seek to make such an application in the required manner to the 
Commission, as per the Commission’s letter of 19 September 2005.  The present question being whether it is appropriate to 
grant leave to amend the application to include a claim for unfair dismissal. 

13 Mr Kitto submitted that he was not aware until the conference on 30 August 2005 that Mr Barton’s employment was covered 
by an award; when this became clear Mr Kitto advised that he would seek leave to amend the claim to include a claim for 
unfair dismissal.  Mr Kitto submitted that the applicant postponed further action on this at the respondent’s request.  The 
applicant was subsequently advised that the respondent would make no offer in settlement.  The applicant formally then sought 
leave to amend the claim.  Mr Kitto submitted that there was no prejudice to the respondent.  Mr Kitto submitted that the denial 
by the Commission of granting leave to amend the claim was a breach of procedural fairness in that the applicant was not 
given any opportunity to be heard.  The applicant covered this in a letter to the Commission.  Mr Kitto submitted that whilst 
the application before the Commission may be a matter for the Industrial Magistrate, the applicant is still entitled to make a 
claim for unfair dismissal and it would be more efficient and equitable for the Commission to simply amend the claim to 
include a claim for unfair dismissal.  In that sense there is no proper reason for the application to be struck out at this point.  
The quantum being sought is one week’s wages.  Mr Kitto submitted that it was highly oppressive to strike the application out 
hence requiring the applicant to make a fresh application.  This would be costly and unnecessary.   

14 Mr Kitto then proceeded to cover the relevant facts in the matter.  Mr Kitto says that Mr Barton advised Mr Dobson of his 
resignation providing two weeks’ notice at about 8:45 am on 17 June 2005.  Mr Barton was resigning to take up employment 
with a competitor of the respondent.  At about 4:15 pm Mr Dobson advised Mr Barton that his services were being terminated 
and he would be paid one week’s notice in lieu.  There were no reasons given for this termination.  The applicant was never 
provided with a contract of employment.  The applicant was provided with some induction material which did not cover any 
contractual terms.  Mr Kitto says that Mr Barton commenced his new employment approximately 3 to 4 days after his 
termination. 

15 Mr Perejuan for the respondent submitted that Mr Barton had been employed by the respondent twice.  He submitted that it 
was unlikely that Mr Barton was not aware that he was covered by the Award.  He says Mr Barton’s written resignation was 
post-dated 20 June 2005 so that the two week period would go one day into the next financial year.  The significance of this 
being that the award provides for two weeks’ notice for 1 year of service; a benchmark Mr Barton would have reached on 1 
July 2005.  The award states that he is entitled to one week’s notice and the employer has paid him according to his 
entitlement.  The employer is not in breach of any contractual arrangement.  Mr Perejuan says that Mr Barton started with a 
competitor on 20 June 2005.   

16 The Commission adjourned the matter into conciliation.  Conciliation was unavailing.  The matter was brought back on for 
hearing and the matter was adjourned, decision reserved. 

17 As stated, I would dismiss the application for want of jurisdiction for the reasons expressed above.  Those grounds are 
effectively conceded.  I decided not to grant leave to amend the application to include a claim for unfair dismissal on the basis 
of the papers before me on file.  Nothing which the applicant has put in submission at hearing has caused me to change that 
view.  I should add that the Act does not mandate that the Commission should convene a hearing to allow parties to make 
submission.  If the facts are obvious, on the basis of the documents, then the Commission may merely have regard to these 
documents.  Essentially the applicant submits, in relation to the application for leave to amend the application to include a 
claim for unfair dismissal, that he was not aware until conference that his employment was governed by the award.  When this 
became clear he acted promptly to seek to amend the claim.   

18 It is trite to observe that the claims for denied contractual benefit and for unfair dismissal are entirely different and are decided 
on a different basis.  It is clear that the application before the Commission is an application for a denied contractual benefit of 
notice.   

19 My reasons for not granting leave to amend the claim to include a claim for unfair dismissal are as follows.  The Commission 
has power pursuant to s.27(1)(l) to, “allow the amendment of any proceedings on such terms as it thinks fit”.  The Commission 
is also required under the Act pursuant to s.26(1)(a) to, “act according to equity, good conscience, and the substantial merits of 
the case without regard to technicalities or legal forms”.  The applicant’s solicitor at conference foreshadowed that he would 
seek to amend the claim to include a claim for unfair dismissal.  There is a note from the Deputy Registrar on file dated 5 
September 2005 detailing the conference.  The note states in part:  

“The Applicant foreshadowed it would seek to amend the claim to include a claim of unfair dismissal but acknowledged 
that as the Applicant commenced work in a new job the Monday after the Friday he gave notice that the loss to be claimed 
would only be the extra week he claims he is entitled to for notice.” 

20 The matters exchanged in conciliation between the parties are of course not to be considered by the Commission in deciding a 
matter.  The note of the Deputy Registrar however relates to a procedural issue.  It is simply noted that the applicant 
foreshadowed that they would seek leave to amend the claim, that the applicant had stated that new employment had 
commenced on the Monday after the Friday, and that the amended claim would be for presumably compensation in the form of 
one week’s notice.  I have no doubt the Commission has power to amend the contractual benefit claim to include a claim for 
unfair dismissal if the Commission thinks it fit to do so.  This is not withstanding that there are prescriptions in the regulation 
as to how claims might be made.  In exercising my powers I have not sought to act in some technical way, but in accordance 
with s.26 I have assessed whether there is good or sufficient reason to amend the claim as requested.   

21 What the applicant seeks from the amended claim is one week’s notice by way of compensation.  The only relevant variance 
from the details on file to what was submitted at hearing is whether Mr Barton commenced new employment on 20 June 2005 
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or 3 or 4 days later.  In any event he commenced new employment within the period of notice.  I do not know the level of 
remuneration he receives from his new employer, however, he choose to move to this employment by his resignation.  If Mr 
Barton could sustain a claim for unfair dismissal it is unlikely that reinstatement would be considered as he resigned of his own 
volition.  It is unlikely that there would be any loss as notice must be taken into account in determining loss and it is likely that 
he commenced new employment on the next available working day. 

22 Therefore if the applicant were to be granted leave to amend, and were able to prove a claim for unfair dismissal, the only 
likely remedy is a declaration of unfair dismissal.  It is improbable that injury could be proved in these circumstances.  On 
these facts alone, it is not in the public interest in my view to grant leave to amend the claim. 

23 It was not readily apparent from the file whether the applicant’s employment was pursuant to the award.  The application and 
the Notice of Answer and Counterproposal make different claims in this regard.  There was then a mention that the award 
applied in the note from conference and by Mr Kitto to my Associate on 12 September 2005.  However, I fail to see what 
relevance knowledge of the award, as the basis of the contract, had for a claim of unfair dismissal.  The applicant is not saying, 
and did not say, that the dismissal was unfair because correct notice was not paid in accordance with the contract.  The 
applicant did not say what the grounds for unfairness were at all; except to allude to the one week of notice. 

24 Apart from the reasons I have just expressed, in making my judgement not to grant leave, I also had regard to matters the 
Commission would normally canvass when considering an application pursuant to s.29(3) of the Act.  The principles for 
deciding such a matter are espoused by the Industrial Appeal Court in Malik v Paul Albert, Director General, Department of 
Education of Western Australia 84 WAIG 683.  Section 29(3) of the Act stipulates: 

“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the Commission 
considers that it would be unfair not to do so.”   

25 It is noteworthy that the original application was made on 28 July 2005 for a termination that occurred on 17 June 2005.  When 
there are time limits prescribed in an Act the application must fall within time unless there is good reason for it being made out 
of time.  The claim at that time, if it had been a claim for unfair dismissal, would have been some 13 days out of time.  It is 
noteworthy also that the claim was made by solicitors for the applicant.  Page 1 of Form 1 Notice of Application has Kitto & 
Kitto appearing under the applicant’s solicitor’s signature block.  The application at page 5 in the declaration block then has 
the signature which I cannot identify but underneath is printed the name “Carmelo Primerano per Kitto & Kitto”.  In other 
words it can be assumed that Mr Barton had instructed solicitors Kitto & Kitto to make an application for denied contractual 
benefits and the solicitors have then lodged the application on the applicant’s behalf.  It can also be assumed, on the face of the 
application, that the applicant acted upon legal advice.  The application at page 1 of Form 1 is clearly an application for 
outstanding benefits being benefits not under the award.  That is the box which is ticked.  The box relating to harsh, oppressive 
or unfair dismissal on the notice of application is not ticked.  At paragraph 20 which relate to grounds of unfair dismissal the 
words “Not applicable” are typed.   

26 In other words at the time of making the claim and having received legal advice the applicant was making a claim for denied 
contractual benefits not under the award and not a claim for unfair dismissal.  That is very clearly apparent from the 
application.  Put differently the applicant made no allegation that he was unfairly, harshly or oppressively dismissed.  The 
question of unfair dismissal did not appear until the conference on 30 August 2005; some 46 days after the time limit expired 
for a claim for unfair dismissal; if in fact the applicant considered that he was unfairly dismissed.  At that time it would seem 
that there had been no specification or grounds as to why the dismissal was unfair.  There was no challenge at any time to the 
answer provided by the respondent that Mr Barton in fact resigned on 17 June 2005.  The contest is merely about whether he 
should have been paid two weeks on termination or one week on termination.  It would seem then the contest, if it is about 
unfairness, is merely about the unfairness of the payment on termination.   

27 I should add that it is apparent from the conference note that the termination in my view was at the hand of the employer in that 
the date of termination was 17 June 2005.  The employment was brought to a close by Mr Dobson (as I am later advised) 
acting on the respondent’s behalf.  Mr Dobson gave Mr Barton notice that his employment would finish that day and that he 
would be paid notice in lieu of one week.   

28 One question also to be considered is the weighing of prejudice or injustice as between the parties.  There is little prejudice to 
the applicant as he is still able to lodge a formal claim for unfair dismissal in the Commission.  He would incur the cost of a 
new application.  There is a prejudice to the respondent as, by granting leave, the respondent faces a whole new claim, directed 
to achieving the same result, i.e. one week’s pay.   

29 In simple terms in the face of Mr Barton’s resignation, the employer terminated his services earlier and paid him one week 
rather than the two weeks that he was seeking to work.  Mr Barton nevertheless commenced work with the new employer 
either on the Monday after or shortly thereafter.  In any event within the period of notice for which he was paid.  The 
application for denied contractual benefits was then made by his solicitors.  A claim of unfair dismissal was not made at the 
time of his dismissal, or shortly thereafter, or at the time the application to the Commission was made.  Not until 30 August 
2005 was there any suggestion that a claim would be made for unfair dismissal, that there had been a dismissal or that the 
dismissal was in fact unfair.  The employer was never alerted to this until the conference on 30 August 2005.  There was no 
good reason for a delay of some 46 days.  The dispute was and has always been over one week’s pay for notice.  All this is 
transparent on the papers.  Mr Kitto complains he was denied procedural fairness.  He complains that he has not had the 
opportunity to be heard on this matter.  He complains at hearing that it was only at the time of conference on 30 August 2005 
that he had become aware that the employment was pursuant to the award.  This point is irrelevant.   

30 In summary, the claim for unfair dismissal was out of time.  The question of prejudice weighs in the respondent’s favour.  
There was no valid reason for such an application being out of time.  The applicant had acted on legal advice in making the 
original application.  There was no accusation of unfairness made towards the employer at the time of termination or shortly 
thereafter.  The accusation was and is that the correct amount of notice was not paid and now it is seemingly claimed that it 
was unfair not to pay that notice.  As to the merits of that claim I would make two points.  It could not be said that it was unfair 
to pay notice as notice in lieu and hence not allow Mr Barton to work out his notice.  The contract provides for notice in lieu.  
Mr Barton had shown his clear intent to leave the employment of the respondent by giving his resignation.  This is transparent 
from the papers and this essential fact is not in contest.  Payment in lieu of notice provisions are common and are often 
exercised to ensure employees leave the workplace quickly and do not have further access to fellow employees or the resources 
of the employer.  Mr Barton had decided to leave and then it seems wanted to dictate the terms of his departure.  I fail to see 
the unfairness in the employer then asking him to leave forthwith and paying him notice in lieu.  The Commission is not 
required to put on a hearing and require parties to attend if the Commission believes that the matter does not justify such an 
approach.  If I were required to consider whether it would be unfair not to accept a claim for unfair dismissal made out of time, 
for the reasons expressed I would find that it would not be unfair.  I am of the view that to amend the claim would serve no 
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purpose.  The applicant in seeking to attain the benefit that he really seeks, which is the additional week via an alternate route, 
having not succeeded in the first application.  I am of the view that further proceedings are not necessary or desirable in the 
public interest, and hence I did not grant leave to amend the claim. 
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FILE NO APPL 774 OF 2005 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr J Kitto of Counsel 
Respondent Mr T Perejuan 

 
 

Order 
HAVING heard Mr J Kitto of counsel on behalf of the applicant and Mr T Perejuan on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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CatchWords Termination of employment - Harsh, oppresive and unfair dismissal - Application referred outside of 

28 day time limit - Relevant principles applied - Application granted - Industrial Relations Act 1979 
(WA) s 29(1)(b)(i), s 29(3), s 29AA; Interpretation Act 1984 (WA) s 61(1)(e) 

Result Order made to extend time 
Representation 
Applicant In person 
Respondent Mr D J Pugh (as agent) 

 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension of time for filing an 

application under s 29(1)(b)(i) of the Act by Gillian Endersby (“the Applicant”) to claim that she was harshly, oppressively or 
unfairly dismissed by Paul Orohoe trading as Cuddles Child Care Centre Kalamunda (“the Respondent”) on 9 May 2005.   

2 The Western Australian Industrial Relations Commission (“this Commission”) file records that the Applicant filed her 
application on 21 June 2005.  The time for bringing an application under s 29(1)(b)(i) of the Act would have expired on 6 June 
2005, however, 6 June 2005 was a public holiday so the time for bringing the application pursuant to s 61(1)(e) of the 
Interpretation Act 1984, expired on 7 June 2005.  It follows therefore that the application was filed 14 days out of time. 

3 The Applicant was employed by the Respondent on 25 January 2004 as a qualified child carer.  In June 2004, the Applicant 
was appointed by the Respondent as the Director of the child care centre.   
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4 The Respondent only employed two qualified child carers, one of whom was the Respondent.  It is common ground that the 
licensing requirements of the Respondent require the Respondent to have certain staff ratios working at the child care centre 
when children are present, which at times require one qualified child carer to be on duty.   

5 The Applicant’s employment came to an end following a dispute between the Applicant and the Respondent about her taking 
time off work.   

6 The Applicant testified that on Thursday, 5 May 2005, she received a telephone call from the Respondent informing her that 
the staff were very upset and if she did not leave the staff would leave.  As a result of the conversation, the Applicant requested 
a meeting with the Respondent and the Respondent’s mother, Mrs Orohoe.  The Applicant says that at that meeting the 
Respondent immediately asked her to “leave”.  She told the Respondent and Mrs Orohoe they could not ask her to “leave” as 
she had been given no verbal or written warning.  The Respondent then told her that she could not take any more days off work 
to attend to her sick daughter.  The Applicant was very upset about this direction because her daughter had been ill for some 
time and was still in hospital.  The Applicant told the Respondent that the direction was unreasonable and asked him to provide 
her with a written warning about the issue so they could sort it out.  The Respondent provided the Applicant with a written 
warning which was sent to the Applicant by facsimile that evening.  The letter of warning stated as follows: 

“6/5/2005 NOTICE 
Jill 
Further to our conversation dated 5/5/2005 this letter is serve [sic] as a final written warning.  Failure to adhere to the 
following will deemed [sic] a breach and termination will follow: 
● No more days off for a period of not less than 3 months from the date of this notice. 
● Thereafter all sick days will require a doctors certificate. 
● You are required to be on the floor until 9:30am on early start shifts. 
● When Chelsea has more than 5 children under her guidance, she must be assisted/supervised by yourself until the 

numbers drop to 5 or below. 
● Time dedicated to office/administrative duties are to be limited to 2 hours per day or 10 hours per week.  With 

the remainder to be spent on the floor. 
● All requests for day care placement by parents must be accommodated. 
● Use of mobiles for calls or SMS to be limited to lunch breaks only. 
● Martin not to be in the workplace. 
The following issued [sic] also raised on 5/5/2005 but do not constitute a breach. 
● Unhappy parent, Michelle Jenkins, please clear the air with her. 
● Alison and Belinda to learn how to drive the van confidently and help with school runs at least 1-2 days a week.  

Immediately. 
● Keys for van and CCC to be collected from Martin and door key then to be given to Chelsea. 
● All staff to make an effort to work well together.  Professionalism must be displayed at all times. 
I the undersigned acknowledge the above. 
Gillian Endersby Date Paul Orohoe” 

(Exhibit 1) 
7 Some time during the following weekend, the Applicant decided that it would be impossible to continue to work for the 

Respondent because she thought the staff were turning against her and the Respondent did not want her to continue to be 
employed.  She says she was upset because the warning was not a first warning but a final warning.  So she telephoned the 
Respondent on Sunday, 8 May 2005, and told him that she did not accept the warning and that she would work the next 
morning because they were short staffed and would leave at the end of her shift.  The Applicant did so and tendered a letter of 
resignation at the end of her shift.  In the letter of resignation she stated: 

“It is with regret that I hereby have to tender my resignation to you.  Although there is much to say, I believe the reasons 
leading to this decision are know [sic] by you, and I will therefore leave them unsaid at this time.  I appreciate having had 
the opportunity of being a member of Cuddles for the last year and offer my best wishes for your continued success. 
Sincerely, 
Gillian Endersby 
9-5-05” 

(Exhibit 2) 
8 In relation to her absences from work, the Applicant testified that after she became Director in June 2004, her marriage broke 

down and the Respondent told her to take a couple of weeks off work.  The Applicant says, however, that she only took a 
couple of days of leave at that time.  In November 2004, she took two weeks’ holiday.  The Applicant says in her application 
that she took 12 days off work within four months prior to the date her employment came to an end.  She testified that in fact, 
she took five days leave in May 2005 because her daughter was very ill in hospital and required numerous tests.  The Applicant 
testified that as a result of her absences the staff became upset with her because the Respondent was unable to obtain the 
services of proper relief.  Therefore the Respondent was left short staffed, which caused animosity amongst the staff.  When 
cross-examined, it was put to the Applicant that she had taken 312 hours of leave in 10 months.  The Applicant did not dispute 
that fact but said that all  absences were agreed to by the Respondent.  It was also put to the Applicant that her absence from 
work on 9 May 2005 was unreasonable because it left the Respondent in the position of not having a qualified child carer on 
duty as required by the licence.  In particular, it was put that the Applicant had left the Respondent “in the lurch” on that day as 
there was no qualified staff member on duty that day.  The Applicant denied this and says she informed the Respondent on the 
previous evening that she would resign at the end of her shift and it was up to the Respondent to roster another qualified child 
carer to work after the completion of her shift on that day.   

9 The Applicant said she did not inform the Respondent when she tendered her resignation that she intended to challenge the 
termination of her employment because she was too upset.  The Applicant, however, maintains that she was constructively 
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dismissed because she was left with no choice but to resign because she could not accept the warning as a final warning and 
nor could she accept the direction that she could not take any further days off work when her daughter was still ill.   

10 The Applicant met with Mrs Orohoe on 23 May 2005.  At the meeting the Applicant asked for payment of one week’s pay in 
lieu in notice.  The Applicant says that Mrs Orohoe told her that she would send her a cheque for that amount.  On the same 
day, the Applicant sought advice from the Legal Aid Commission as to whether she could bring a claim for unfair dismissal.  
She says that the Legal Aid Commission told her that she did have a case and to ring Wageline and find out whether she should 
file an application in the Australian Industrial Relations Commission (“the AIRC”) or this Commission.  The Applicant said 
that she telephoned Wageline and was told that her employment was covered by a Federal award and to lodge an application in 
the AIRC.  Consequently, on 25 May 2005, the Applicant lodged an application in the AIRC claiming that the Respondent 
harshly, unjustly or unreasonably terminated her employment.   

11 On 30 May 2005, Mrs Orohoe advised the Applicant that she would not be paid one week’s pay in lieu of notice and that the 
matter was in the hands of their solicitors.  The Applicant told Mrs Orohoe that she would take legal action if she was not paid. 

12 The Respondent filed a reply to the Applicant’s claim in the AIRC in which the Respondent stated that the Applicant was not 
employed under a Federal award as the Respondent was a sole trader.  The reply was filed in the AIRC on 29 May 2005.   

13 As a result of the reply filed by the Respondent in the AIRC, the matter was listed for a jurisdictional hearing on 28 June 2005.  
On 29 June 2005, Deputy President McCarthy issued a decision that the Respondent was not a constitutional corporation and 
consequently dismissed the application for want of jurisdiction on the basis that the Applicant was not a Federal award 
employee who was employed by a constitutional corporation. 

14 The Applicant testified that after she was informed that the Respondent was going to argue that there was no jurisdiction for 
the AIRC to deal with her application, she sought further advice about the matter from the Legal Aid Commission.  She says 
that the Legal Aid Commission told her to attend the hearing in the AIRC and to file the application in this Commission.  The 
Applicant followed that advice and filed her application in this Commission on 21 June 2005.   

Submissions 
15 On behalf of the Applicant is it argued that it would be unfair not to make an order to extend time for filing an application out 

of time pursuant to s 29(3) of the Act.   
16 The Respondent opposes the application for an extension of time.  Firstly, the Respondent says that the Applicant has been 

unable to give an adequate explanation for her delay in filing the application in this Commission.  Secondly, the Respondent 
says that in considering what is fair to the parties, the Commission should consider that Parliament has determined that it is 
unfair to accept an application filed beyond the 28 day limit.  The Respondent says that the Applicant did not contest the 
termination of her employment when her employment came to an end.  To the contrary, the Applicant resigned and was not 
terminated by the Respondent.  Further, the Respondent says that the Applicant brought her employment to an end because of 
her conflict with other staff members.  In relation to prejudice to the Respondent, the Respondent says that he has already had 
to defend a claim in the AIRC and if leave is granted by this Commission he will have to deal with further proceedings in this 
matter in this Commission.  As to the merits of the Applicant’s claim the Respondent says that the Applicant’s case that she 
was unfairly dismissed is weak.  In particular, the Respondent says that the Applicant’s conduct was unreasonable because she 
left children unsupervised, which potentially could lead to the children being in danger.   

17 At the conclusion of the hearing on 14 September 2005, I informed the parties that I would make an order extending time to 
bring the application.  These are my reasons for decision. 

18 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 
whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when this Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
19 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the fore mentioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of this Commission which should not be burdened with unmeritorious stale claims." 

20 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 
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21 Having considered all the evidence, I am of the opinion I should exercise my discretion to grant the application to extend time 
to file an application for unfair dismissal out of time.  While special circumstances are not necessary, I am satisfied the 
prescribed period should be extended.  Although, the prima facie position of the time limit should be complied with, I am 
satisfied the Applicant has provided an acceptable explanation for the delay which makes it equitable to so extend.  Firstly, I 
am satisfied the evidence establishes that within the time limit required to bring an application in this Commission the 
Applicant sought and obtained advice that her claim had merit and that she should bring a claim in the AIRC as the terms of 
her employment were covered by a Federal award.  Plainly, the later part of that advice was wrong.  It is clear that once the 
Applicant was advised that her application in the AIRC was unlikely to succeed she filed this application in this Commission 
without undue delay.  Consequently, I am satisfied that the Applicant has provided an acceptable explanation for delay in 
bringing an application in this Commission. 

22 In relation to the second criteria addressed by Marshall J in Brodie-Hanns v MTV Publishing (op sit), whilst I am not satisfied 
the Applicant took immediate steps to challenge the termination of her employment on the date she submitted her resignation, I 
am satisfied that within the time limit for bringing an application in this Commission she sought advice to challenge the 
termination of her employment and filed an application in the AIRC within 28 days of her employment coming to an end.  As 
to the issue of prejudice to the Respondent, I do not accept the fact of defending an application in AIRC can be taken into 
account in relation to prejudice.  In particular, s 29AA of the Act contemplates that a claim in this Commission brought under 
s 29(1)(b)(i) of the Act can be determined after a claim in the AIRC has been dismissed on the ground that it is not within the 
jurisdiction of the AIRC to determine the application. 

23 As to the merits of the Applicant’s claim, whilst I have not made any assessment of whether the Applicant is likely to succeed 
in a hearing on the merits of her claim, I am satisfied in a rough and ready way that the claim cannot be said to be without any 
merit whatsoever.  If the Applicant’s evidence is accepted at its highest, a finding could be made that the direction given by the 
Respondent that the Applicant was not to take any more further days off work in light of the evidence that the Applicant’s 
daughter continued to be ill, to be unreasonable and a repudiatory breach of contract of employment which was accepted by the 
Applicant by providing her resignation.   

24 Alternatively, a finding could be made that she was constructively dismissed.  I, however, make no judgment about the 
strength of those arguments. 

25 For the reasons set out above, I will make an order extending time to the Applicant for bringing an application under 
s 29(1)(b)(i) of the Act. 
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Order 
HAVING heard Ms G Endersby on her own behalf and Mr D J Pugh, as agent on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

ORDERS that the time for filing of application APPL 638 of 2005 be extended to 21 June 2005.   
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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CatchWords Termination of employment – unfair dismissal – Industrial Relations Act, 1979. 

Result Dismissed 
Representation  
Applicant Ms Pauline Martin appeared on her own behalf 
Respondent Ms J. Keenan appeared for the Respondent 

 
 

Decision 
(Ex-tempore as edited by the Senior Commissioner) 

1 Ms Pauline Martin (herinafter referred to as “the Applicant”) has made an application under s29(1)(b)(i) of the Industrial 
Relations Act 1979 (the Act) which enables an employee to refer to the Commission an allegation of unfair dismissal.  There 
are two conditions precedent to such an application; the Applicant must be an employee and be dismissed. 

2 The original application seeks orders pursuant to s23A of the Act on the basis that the Applicant claims she was subject to a 
harsh, oppressive or unfair dismissal by Curtin University of Technology (herinafter referred to as “the Respondent”) and does 
not seek reinstatement which is the primary remedy provided by s23A of the Act.  The Applicant seeks compensation. 

3 We have the evidence of Miss Martin.  She says that in her mind she had discussions with Professor Stehlik and she thought as 
a result of those discussions that she was offered a part-time contract of employment.  She is sure of that.  When cross-
examined on the matter she did not change from that, she did not say it could have been casual or not, she stuck with her view 
that it was part-time employment.  This was a very strange type of employment because there were no hours of work specified 
except less than 15 maybe.  There was no salary mentioned.  Already as a matter of law that creates problems for her because 
you cannot have a contract of employment without valuable consideration.  Usually this is a salary but none was mentioned in 
the discussions. 

4 Miss Martin says in her evidence, and I believe she honestly told me the story from her point of view that she was coming into 
work, it was something associated with her PhD or arose because she wanted to do her PhD and she thought it was part-time 
work.  Circumstances arose where that did not proceed and there was, she says, was an argument between the Professor Stehlik 
and herself.  She says that argument was vitriolic and she was told to leave the campus and she did.  That is a fair summary 
very briefly put of what she says happened to her.  She says all of that is unfair, that she is entitled to have the Commission 
examine it.  She wants to be compensated, she says she does not want to go back and work in the institution. 

5 What the Respondent says is:  Professor Stehlik met the Applicant, she came along as a student, she wanted to do a PhD.  The 
Respondent wants people to do PhDs, that is its business and to facilitate that it has a structured way of dealing with 
Applicants.  The Respondent meets with the new students, has orientation meetings – I will describe them like that - they 
discuss the subject, sponsors, reading lists, timelines, and how a process will take place.  Professor Stehlik says during that 
conversation, which was lasted over a couple of hours, she formed the impression that the Applicant was struggling financially 
and so it was within the remit of the Professor to offer casual employment under certain conditions.  These are to be a head of 
funds against which the funds could be charged and there had to be genuine work.  If she was sure that both those things 
existed as conditions precedent she could offer casual employment and she says she did.  It was limited, she says, to the 
preparation of a launch of some particular project that the institution had on.  There was limited work to do with invitations to 
attend and Professor Stehlik said she offered the Applicant that work. 

6 On the two days on which the work took place, Professor Stehlik says there was some misunderstanding or conflict with the 
Applicant but she never told her to leave the campus nor told her to move straightaway and that the meeting was conducted in 
an atmosphere quite different to the memory that Miss Martin has about the meeting.  Professor Stehlik says that is to the best 
of her memory what happened.  She made the offers consistent with the policy, she did not have a contract of employment 
prepared by the office administrator on the first day of employment because she was sick, she had one prepared on the next day 
and that was consistent with the policy of the university as to how it executes a casual contract.  She did not excite the process 
of appointment to part-time or full-time work which involves getting Head of Department to sign off and a Heads of Division 
to finally accept that there will be a part-time or full-time job.  She did none of that.  And she was not authorised to offer 
anything other than casual employment. 

7 We have two stark stories, one against the other, given by two witnesses who clearly believe their side of the story, clearly 
have memories now, some time after, which they think are clear about what happened at the time.  Now, obviously those 
stories are quite different.  So as I said to you earlier, the Commission has to find a way to judge that evidence and to decide 
whether, on the balance of probabilities, one story should be favoured over another.   

8 The only other evidence that is before the Commission which might assist it to do so is that from Philippa Godfrey.  Miss 
Godfrey is involved in the Human Resources Management, a very senior level in the institution, as Director of Employee 
Services.  Her ultimate responsibilities include the whole of the operations of the Human Resources Management, including 
issuing of contracts and all of the Human Resources Management issues which arise in an employee services department.  
What she is able to tell the Commission is this:  There are structured ways of employment in the University.  Casual 
employment can be offered within divisions or departments in accordance with established rules, that is whether or not there is 
work available and whether or not there are funds available.  Heads of the Department or people in institutes are able to make 
offers.  They are not allowed and are not authorised to make any other sort of appointment.  In Exhibit K7 the Commission has 
before it what was called a Recommendation of Occupancy of Position which is a detailed document which sets out what the 
job is, its nomenclature, how long is it for and then has all of the approving authorities set out in it.  Miss Godfrey says she 
never received one of these for the job that Miss Martin says that she applied for.  The she never received a casual contract, in 
respect of this job.  Nor would she, as it turns out because one was never executed.  Clearly Miss Martin says there was not one 
executed.  She says one did not even exist; it was going to be of a different nature.  So it is not surprising in those 
circumstances Miss Godfrey has not seen one because there is not one. 

9 When I put all of the evidence together what I am led to inexorably to the conclusion is that Professor Stehlik says a certain 
course of events took place.  All of what she says about the restrictions upon her relating to engagement of people is clearly 
true; there is corroborative evidence of that.  There is also corroborative evidence on how casual contracts are offered in the 
university.  So the balance of the evidence clearly is that, on the balance of probabilities, it is more likely that the story offered 
by the Respondent is correct than the story offered by Miss Martin.  Having concluded that it means that Miss Martin was in 
fact a casual.  The law will see her as a casual.  That her contract of employment, a casual contract of employment, came to an 
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end by effluxion of time, therefore she was not dismissed, and therefore, the Commission has no jurisdiction to hear the 
application.   

10 Even if I am wrong about that and she had an employment contract other than the one she says she had, it does not seem to me 
that she has established that there has been the necessary ingredient of unfairness in the way the contract is brought to an end.  
Clearly when one comes to a Commission the onus is on the Applicant to establish that what they aver to be true is in fact true.  
That means often that the Applicant needs evidence other than her own evidence to establish that.  The Commission will have 
to dismiss this Applicant for want of jurisdiction but I do intend to order that the Respondent pay 4 hour's pay to the Applicant 
of $122.10 and an order will issue that that amount of money be paid to her within 7 days of todays date.  
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Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 ("the Act") for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act by Gregory Patrick Millar ("the Applicant") that he has been harshly, oppressively or 
unfairly dismissed by JB & BL Nominees Pty Ltd trading as Southern Cross Traders ("the Respondent"). 

2 The Commission's file records that the Applicant filed his application on 10 February 2004.  The Applicant says that his 
employment was terminated by the Respondent on 2 January 2004 or 5 January 2004.  The Respondent says that the 
Applicant's employment came to an end on 19 December 2003.  In the alternative the Respondent says that the Applicant's 
employment came to an end on 9 November 2003.   

3 The application for an extension of time was heard on 1 July 2005.  The reason why the application for an extension of time 
was not heard until this date was because the parties agreed after the claim was filed, to participate in conciliation as the 
Applicant claims a substantial sum as outstanding contractual benefits pursuant to s 29(1)(b)(ii) of the Act.  Over a period of 
eighteen months, three conciliation conferences were convened by the Commission.  The matter was delayed because of delays 
by the parties in providing documentation to each other, delays in the Applicant obtaining a tax ruling and because at one point 
in time one of the Respondent's principals, Mr John Williamson, was ill for a substantial period of time.   

4 The Applicant claims that he was employed by the Respondent as a sales manager and salesman.  It is common ground that his 
terms of remuneration were commission only.  The Applicant claims in his application that he is due an amount of $46,838 in 
contractual benefits being the proceeds of sales arising from four contracts for the sale of industrial and agricultural equipment 
sold by him on behalf of the Respondent.  The Applicant says that the arrangement he reached with the Respondent was that he 
would be paid one-third of the gross profit on the sale of each piece of equipment sold by him.  The Respondent in its notice of 
answer and counter proposal filed on 2 April 2004 agreed that it owed the Applicant an amount of $7,509 plus Goods and 
Services Tax ("GST") but in its amended notice of answer and counter proposal filed on 23 May 2005 the Respondent denies 
that the Applicant has been denied benefits under his contract of employment or at all.  Further, the Respondent says that there 
was no employment relationship between the Applicant and the Respondent.   

5 The Applicant has a long history of being involved in the sale of industrial and agricultural machinery in Western Australia.  
The Applicant had some years prior to being engaged by the Respondent been the general manager of Haughton Tractors in 
Perth and had had dealings with Mr Williamson at that time.  The Applicant says that one of the Respondent's principals, 
Mr Williamson, approached the Applicant to work for him in 2003 because the Respondent was seeking to obtain a 
distributorship for Cheng Gong machinery.  The Applicant says that he was given control of marketing, selling and 
establishing the market for this brand of machinery in Western Australia by the Respondent.  The Applicant testified that 
because of his history in the industry he had a lot of contacts in Western Australia.  He says his role was to attend trade shows, 
field days and follow up leads for selling machinery in the country and in Perth.  It is common ground the Applicant had the 
authority to sign contracts on behalf of the Respondent.  It is also common ground the Applicant was provided with a motor 
vehicle, mobile phone and a fuel card, all of which was paid for by the Respondent.  The Applicant says that for a part of the 
period of time he worked for the Respondent, he worked from the Respondent's premises at Southern Cross and at other times 
he was located in Perth.  The Applicant says that he spent about 40% of his time in the metropolitan area and the remainder of 
his time in the country.  He said that when he was away from Southern Cross he always spoke to Mr Williamson every 
morning by telephone and received directions from him about his work.  The Applicant says that when he was in Southern 
Cross he was not only engaged in marketing and canvassing work but was also engaged in the cleaning of machines, sweeping 
out the yard, answering the phone and providing valuations.   

6 Despite commencing work for the Respondent in April 2003, by October 2003 the Applicant had not been paid.  By that time 
he had entered into four contracts for the sale of equipment and had asked Mr Williamson for payment on a number of 
occasions.  The Applicant testified that on one morning in October 2003, Mr Williamson handed him a brown envelope on 
which was written a figure of $17,000.  The Applicant says that he was disgusted and told Mr Williamson to get a calculator as 
he (the Applicant) was owed an amount closer to $50,000.  The Applicant says that Mr Williamson became very agitated and 
threatened him with a biro.  The Applicant says that he did not take offence at Mr Williamson's conduct because he has known 
Mr Williamson for over twenty-five years.  In particular, he says Mr Williamson has a violent temper which subsides and he 
(Mr Williamson) does not hold any grudges.  He thought that Mr Williamson would calm down and pay him what was owed.   

7 When cross-examined it was put to the Applicant that he had not been to Southern Cross since 26 September 2003.  He 
disagreed and said he was in Southern Cross in October 2003.  When he says in October 2003 he attended a demonstration on 
behalf of the Respondent for the Sons of Gwalia.  However, the Applicant agreed that the last occasion he was in Southern 
Cross was on 26 November 2003 when Mr Williamson gave him a cheque for $8,500.  The Applicant's bank records (Exhibit 
A) records that a cheque for this amount was deposited into the Applicant's account on 27 November 2003.  The Applicant 
conceded that on 26 November 2003 he took telephone accounts from the Respondent's business and returned to Perth in the 
Respondent's motor vehicle.  The Applicant, however, maintained in his evidence that after that date he still continued to 
canvas the business for the Respondent.  In fact, he testified that he attempted to do so until well after the relationship was 
over.  The Applicant agreed when cross-examined that in March 2004 he sold a piece of equipment on behalf of the 
Respondent and received cheques from the purchase payable to the Respondent.  He maintained that he was given the authority 
to do so by his cousin who is employed by the Respondent as its sales manager.  The Respondent says that the Applicant had 
no authority to enter into a contract for sale on behalf of the Respondent.  The Applicant also agreed when cross-examined that 
his access to the mobile phone provided by the Respondent was cancelled on 9 November 2003.   

8 Prior to the Applicant receiving payment of $8,500 Mr Williamson asked him for his Australian Business Number ("ABN").  
The Respondent wanted the Applicant to provide his ABN with an invoice before they paid him the outstanding amounts 
including GST.  The Applicant said that he received an ABN on 27 November 2003.   

9 After the Applicant received the cheque on 26 November 2003, correspondence by email and letter passed between the parties 
from 3 December 2003 until 29 January 2004.  On 3 December 2003 the Applicant sent Mr Williamson an email.  The email 
was sent by Kerry Strudwick (a friend of the Applicant), on behalf of the Applicant, as the Applicant did not have a computer.  
In the email the Applicant informed Mr Williamson that as he had supplied his Australian Taxation Office ("the ATO") tax file 
number that this should suffice in the Respondent retaining the correct amount of tax from his income.  He then stated in the 
email that he expected to be paid the balance of outstanding commissions in accordance with their agreement and that was one-
third of the gross profit from each of the four contracts.   

10 Betty Williamson responded to the Applicant's email by letter which has a handwritten date on it, "5.12.03" (Exhibit B).   
"Dear Greg 
John was very disappointed that on Friday last you took the telephone accounts off the desk at the office and disappeared 
without a word. 
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He only found out after lunch, when he thought you were down at the house, that you had taken the car and gone back to 
Perth. 
He spoke to you on the phone, and you promised to ring back, you have no rung, and he has left messages with 
Mrs Millar, but still no reply. 
Would you please get together all of the accounts you took, plus all of the paper work from Kaify Australia – field day 
notices etc, plus any other dockets we may owe you, and everything that you have stored in your garage. 
There is also the complete set of keys for the Cheng Gong loader, model G that is in Perth, we will need these. 
He would also like to discuss with you any promises you have made to the purchasers of loaders, namely, Phillips and Co 
and Cameron Levett. 
As per his original deal he will pay you one third of the nett profit of W. Phillips [sic] deal and also Cameron Levett's 
deal, less any adjustment for personal phone and personal use of the car etc. 
We can then work everything out when you are here, your ABN number should be through, and we will be able to pay the 
full amount, if it hasn't come through yet, can you please hurry it along so that we can get everything in order. 
Greg could you please pack all of the above into the car and come to Southern Cross as quickly as possible.  If you have a 
problem with any of the above, please ring us to let us know. 
If you haven't been in touch or returned the car by the 10th December, John will take drastic action, and that surely should 
not be necessary. 
Sincerely 
Betty Williamson" 

11 The Applicant replied to that letter by way of facsimile on 20 December 2003.  In the facsimile he admitted taking the 
telephone accounts but says that he did not take any other documents.  He reiterated that their agreement was that he was to be 
paid one-third of the gross profit, not one-third of the net profit.  He also confirmed that he has received his ABN, which he 
applied for on 26 November 2003, only after being informed that this was the only way the Respondent wanted to pay him.  In 
the facsimile he provided his ABN.  The Applicant also informed the Respondent in the facsimile that he did not want to 
handover the Respondent's motor vehicle because he was concerned that he would not be paid his commission after the vehicle 
was handed over.  He then went on to say: 

"You state that if the car has not been returned by the 10/12/03 John will take drastic action.   
This obviously means there is no longer a relationship between ourselves.  This being the case I expect an itemised 
breakdown of you [sic] invoice cost of machined [sic] supplied to Phillips, Van Viesen, Browne and Levett.  I can then 
invoice you as you requested for one third gross between cost (not including GST) and retail."   

12 He then goes on in the facsimile to estimate the amount he says he is owed as $45,766.66.  When cross-examined he was 
asked why he stated in the facsimile that there was "no longer a relationship".  He testified he used those words as a sign of 
desperation that he wanted his money.  He said that he did not want to terminate the relationship because it was his view that 
the Cheng Gong dealership had the potential to earn him in excess of $200,000 per annum in commission.  The Applicant says 
that if he had been paid his outstanding commission he would have still been working for the Respondent in 2004.  However, 
when cross-examined he said he was not going back to work for the Respondent until he had been paid. 

13 On 24 December 2003 an email was sent to the Applicant from the Respondent via Mr Strudwick's email address.  Attached to 
the email were two worksheets for the Levett Tractor which indicated that in respect to that transaction an amount $7,299.30 
was owed by the Respondent to the Applicant.  On the same day a tow truck driver arrived at the Applicant's home to take the 
Respondent's car away.  The Applicant refused to relinquish the car.  On 2 January 2004 the Applicant was sent an email from 
Mr Williamson via Mr Strudwick's email address which he received a few days later.  In that email Mr Williamson stated: 

"As manager of JB & BL Nominees Pty Ltd trading as Southern Cross Traders … and Australian Chengdu Construction 
Machinery Pty Ltd … I wish to inform you that your services are hereby discontinued as at 12 noon on January 2, 2004 
and this dismissal is retrospective to November 9, 2003 when our business mobile phone which you still have in 
possession was cancelled. 
I require you to hand over Ford Falcon Sedan, model year 2003 … with all its accessories and mobile phone to Swan 
Towing Service …  
If you don't wish to deliver the car to their yard please inform them on the above number and they will pick it up from 
your address, or advise this office on 1800 641104 that the car is available. 
This must be done by 12 noon Saturday January 3, 2004 or you will be charged with unlawful possession." 

14 The Applicant testified that after he received the email dated 2 January 2004 he later telephoned the Respondent's office and 
spoke to Mrs Williamson about the dispute and Mrs Williamson asked him if he was going to hold the car until he received his 
money.  He said in response, "Well, that's all I have got."  He maintained in his evidence that even when he received this email 
he did not accept his employment had been terminated.  After the Applicant received two telephone calls from a police officer 
about the Respondent's motor vehicle the Applicant relinquished possession of the motor vehicle in mid January 2004.   

15 The Applicant responded to the email sent on 2 January 2004 by two identical emails sent by the Applicant via Mr Strudwick's 
email address on 29 January 2004.  In these emails he renewed his demand for payment for commission for the Phillips, Van 
Viersen, Browne and Levett contracts.  In those emails the Applicant calculated the amount owing on the amount of total gross 
profit and stated, "You do not add the G.S.T. or any other costs as these are the other one third recipient of the agreement."  At 
about this time, the Applicant says that he spoke to his friend, Mr Strudwick, about the dispute and Mr Strudwick after 
speaking to others, told him to speak to someone at the Industrial Relations Commission ("the Commission").  The Applicant 
says he telephoned the Commission and was informed they would post out some information.  When he received the 
information the Applicant telephoned the Commission again and was informed the 28 day time limit to bring an application for 
unfair dismissal ran from the date he first contracted the Commission.  He then immediately filed the application in the 
Commission. 

16 The Applicant maintained in his evidence that he did not know about the 28 day time limit for bringing an application for 
unfair dismissal prior to receiving the information from the Commission.  When cross-examined the Applicant agreed that 
prior to being engaged by the Respondent he had worked as a manager of at least two large organisations and had hired and 
fired employees.  Further, he agreed he had been a witness for one of those organisations in a matter before the Commission.  
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Accordingly, the inference is that the Applicant knew about the 28 day time limit for bringing a claim for unfair dismissal prior 
to bringing the claim.  Whilst the Applicant agreed that he was a witness when an employee brought a claim against Haughton 
Tractors he says the claim was for contractual benefits and not a claim for unfair dismissal.  The Applicant also says that 
although he has been responsible for hiring and firing employees in the past he has not been involved in any proceedings 
relating to a claim for unfair dismissal before the Commission.  The Applicant also agreed that he is a friend of two solicitors, 
Messrs Wilson and Atkinson, who are principals of the Applicant's firm of solicitors.  The Applicant was extensively cross-
examined about his relationship with Mr Atkinson.  Whilst he agreed that he has a very close friendship with Mr Atkinson he 
says that at no time did he seek any advice from Mr Atkinson about his claim against the Respondent prior to filing the 
application seeking to bring a claim for unfair dismissal against the Respondent.   

17 In relation to the Applicant's bank records, the Applicant was asked whether he had applied for Newstart Allowance at the 
beginning of 2003.  The Applicant testified that he initially applied for sickness benefits in 2003 for a heart condition but his 
benefit ceased in July/August 2003 because he was employed.  When he was shown his bank statements which reveal that he 
was paid Newstart Allowance each fortnight from 2 April 2003 until 9 July 2003 he said he went on Newstart because his 
medical certificate had expired.  Further, he admitted that he knew he had to advise CentreLink when he started work in April 
2003 that he was employed, but he did not do so.  He said the CentreLink payments ceased in July 2003 when he did not return 
a form to CentreLink.  Further, he also agreed that he spoke to Mr Williamson about an arrangement that he not be paid until 
1 July 2003 but said this arrangement was reached to suit Mr Williamson. 

18 On 8 November 2004, the Applicant's solicitors wrote to the Commissioner of Taxation seeking a private tax ruling in relation 
to whether the Applicant was required to register for GST in respect of the duties for which he was engaged by Southern Cross 
Traders.  The Applicant received a ruling from the ATO on 20 December 2004.  The ruling informed him that he was not 
required to register for GST because he was not carrying on an enterprise.  A copy of the ATO tax ruling contains a statement 
that the Applicant's solicitors had informed the ATO that the Applicant worked for the Respondent from April 2003 until 
December 2003.  It was put to the Applicant that this information was provided to the ATO on his instructions.  Whilst he 
agreed that that was the case, he says, however, that he does not recall whether he has seen the letter which was sent to the 
ATO by his solicitors.   

19 The Respondent submits that the Commission should not exercise its discretion to extend time.  Firstly it says it is apparent 
from the facsimile the Applicant sent to the Respondent on 20 December 2003 that he knew the employment relationship was 
over.  When regard is had to the facsimile sent on 20 December 2003 the Respondent says it is open to the Commission to 
draw the conclusion that the Applicant brought the relationship to an end and not the Respondent.  Further, it is contended that 
it is open for the Commission to conclude that the date the contract came to an end was 9 November 2003 as that was the date 
the Applicant's access to the mobile network for the mobile telephone provided by the Respondent ceased.  The Respondent 
also says that no acceptable explanation has been given by the Applicant for the delay in filing the application.  The 
Respondent points to the Applicant's application in which he states that he did not contact the Commission until 31 days after 
the contract of employment was terminated and says he does not know anything about unfair dismissal laws.  The Respondent 
says that the Applicant's contention that he did not know about the 28 day time limit for bringing a claim for unfair dismissal 
belies belief.  Further, it is contended that his evidence about his knowledge of the law that applies to bringing an unfair 
dismissal claim should not be accepted by the Commission because he was evasive in relation to his explanation about the 
information conveyed to the ATO.  The Respondent also points to the Applicant's conduct by attempting to sell a piece of 
equipment on behalf of the Respondent in March 2004 and says that conduct indicates deception on behalf of the Applicant.  
Further, the Respondent says that the Applicant's bank records, his evidence about claiming social security payments and him 
not informing CentreLink that he was employed, also show that his behaviour is deceptive.  Finally, the Respondent points out 
that the Applicant took no action to contest the termination, that the only issue he raised with the Respondent before filing the 
claim claiming he was unfairly dismissed was to make a claim for contractual benefits.  The Respondent says that the claim for 
unfair dismissal is an afterthought.   

20 The Respondent points out that it is arguable that the Applicant was not an employee of the Respondent as it was up to him to 
determine when he worked in Southern Cross or Perth and it was up to him to determine when he wanted to work and the only 
days he was required to attend were field days.  The Responded says that the circumstances of the relationship between the 
parties was a business relationship that soured over the issue of quantum and whether payment should be by way of invoice 
and payment of GST which should be litigated in the Magistrates' Court and not in the Commission.  As to prejudice, the 
Respondent says that if the application for an extension of time is successful it will be prejudiced as it will have to face an 
unfair dismissal claim.   

21 It is submitted on behalf of the Applicant that Heenan and Pullen JJ in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (2004) 84 WAIG 683 observed: 

(a) The correct approach under s29(3) is to consider the sole criterion of whether it would be unfair not to grant the 
extension.  Factors which are relevant will vary from case to case.  The length of delay and the reasons for delay 
will usually be relevant factors.  The merits of the substantive application will usually be a relevant factor, but it 
is not a sine qua non. 

(b) Where an applicant belatedly wishes to institute a claim for relief under s29 there will be no unfairness in 
rejecting a late application if the application could not succeed. 

(c) Therefore unfairness must involve, as a minimum, the Commission being satisfied that some prospect of 
success will be denied to the applicant if he could not pursue his late claim. 

(d) If there is some prospect of success to be lost by denying an extension of time it would then become necessary 
to evaluate the position having regard to: 
(1) the length of delay; 
(2) its effects (of the length of delay) upon the respondent; and 
(3) the public interest in the due expedition and finalisation within an acceptable period of legal industrial 

processes. 
(e) Fairness in this sphere has a legislative starting point in the choice by Parliament that 28 days is a sufficient 

period in the public interest for a commencement of such a claim. 
(f) The longer the delay the more difficult it will be to show unfairness but even in instances of long delay there 

may be particular circumstances which will reveal it would be unfair not to accept a late referral. 
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22 As to the length of the delay the Applicant says that he did not receive the notice of dismissal until about 5 January 2004 and at 
that time he was still in dispute with the Respondent and was attempting to negotiate with the Respondent in relation to his 
commission.  The Applicant says it was not until about 15 January 2004 that the Respondent's vehicle was surrendered to the 
Respondent.  Consequently, the Applicant says that the application was either lodged within time or alternatively only 8 days 
out of time, which was not a long delay.   

23 The Applicant says it would be unfair not to grant the extension of time as he (the Applicant) only received $8,500 for about 
six months' work when he should have been remunerated $50,000.  Further, the Applicant says he was deprived of the prospect 
of earning up to $250,000 per annum.  Consequently, it is argued that the failure of the Respondent to properly remunerate the 
Applicant resulted in the termination of his employment. 

Legal Principles 
24 In Malik v Paul Albert, Director General, Department of Education of Western Australia (op cit), Heenan J with whom 

Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 
298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal out of 
time under s 29(3) of the Act.  Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
25 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

26 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

27 Having heard the evidence given by the Applicant in the matter and considered the documents that have passed between the 
parties I accept the statement made in the facsimile sent by the Applicant on 20 December 2003 to be a statement that the 
Applicant elected to bring the contract to an end.  I have reached this conclusion because when the Applicant made the 
statement that "there is no longer a relationship", his statement was directed towards the action by the Respondent; that is, if 
the car had not been returned by 10 December 2003, Mr Williamson would take drastic action.  The Applicant responds to this 
by saying the relationship is at an end and requests an itemised breakdown from the Respondent of the costs of the machinery 
sold by him.  I accept that the relationship between the parties came to an end on that date, 20 December 2003.  On that basis, 
the time for bringing an application for unfair dismissal expired on Monday, 19 January 2004.  As the Application was filed on 
10 February 2004, the application was filed 22 days out of time.  If I am wrong in making that finding I find the relationship 
came to an end on 2 January 2004.  The Applicant received the email dated 2 January 2004 on or about 5 January 2004.  I 
accept his evidence that he did not receive the document until a few days after 2 January 2004 as the computer to which the 
email was sent is not the computer or email address of the Applicant.  The email makes it plain that the contents of the 
document are to be passed to the Applicant.  A valid notice of termination operates according to its terms and will bring the 
contract of employment to an end when the notice expires or when it is due to expire (see Hill v C A Parsons & Co Ltd [1972] 
1 Ch 305 at 313-314 per Lord Denning MR; Birrell v Australian National Airlines Commission (1984) 5 FCR 447 at 457).  I 
do not accept that the notice sent by email on 2 January 2004 was valid to the extent that it was a retrospective to 9 November 
2003 (being the date access to the mobile telephone network was cancelled) as it is doubtful at law that notice can be given 
retrospectively.  The statement in the email sent on 2 January 2004 that says, "I wish to inform you that your services are 
discontinued as at 12 noon on January 2, 2004" is sufficient to give notice that can be said to be prospective.  The email was 
sent on Friday, 2 January 2004 at 2:13 am.  It was sent to Mr Strudwick's email address.  As the Applicant had made it plain to 
the Respondent through previous correspondence that Mr Strudwick's email address was an email address from which he could 
receive correspondence from the Respondent, I accept that the notice was given on 2 January 2004 to the Applicant.  If the 
relationship between the parties came to an end on 2 January 2004 the application was filed 10 days out of time. 

28 I do not find it material whether the application was filed 10 days or 23 days out of time.  Although the Respondent has 
properly raised issues in relation to the Applicant's character in relation of his failure to inform CentreLink about his 
engagement to work for the Respondent and attempting to complete a transaction on behalf of the Respondent in March 2004 
without authority when clearly the relationship between the parties was at an end, I am not satisfied that the Applicant has been 
untruthful about his lack of knowledge about the 28 day time limit.  However, it is clear that the Applicant did not take any 
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action to contest the termination of employment other than to apply under the Act.  It is plain that until the application was 
filed on 10 February 2004 the only dispute that the Applicant had raised with the Respondent was a dispute in respect of 
outstanding commission.  In late December 2003 and early January 2004 he tried to negotiate with the Respondent in relation 
to his claim for contractual benefits by refusing to handover possession of the car.  At that time he could have informed the 
Respondent he was claiming he was unfairly dismissed, yet he did not do so.  Further, it appears from his evidence that from 
late December 2003 to mid January 2004 he did not contemplate bringing a claim for unfair dismissal.  Clearly the filing of the 
claim under s 29(1)(b)(i) by the Applicant was an afterthought.   

29 Having considered all of the evidence I am not satisfied that I should exercise my discretion to extend time to the Applicant to 
file an application for unfair dismissal out of time.  I do not accept that any proper issue of prejudice has been raised on behalf 
of the Respondent although I note that the absence of prejudice to the Respondent is an insufficient basis to grant an extension 
of time.  As to the merits of the substantive application, whilst the Respondent did not adduce any evidence in support of its 
case that the Applicant was not an employee, I am satisfied that the Applicant has put forward evidence (if accepted at a 
substantive hearing) from which an inference could be drawn that the Applicant was an employee.  I make this observation, 
however, in the absence of having heard any evidence to the contrary from the Respondent.   

30 Whilst special circumstances are not necessary I am not satisfied that the prescribed period should be extended.  The prima 
facie position is that the time limit should be complied with unless there is an acceptable explanation for the delay which 
makes it inequitable to so extend.  I am not satisfied that the Applicant has provided an acceptable explanation for the delay. 

31 The application will be dismissed. 
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CatchWords Contractual benefits claim - Whether the Applicant an employee or joint venturer - Applicant an 

employee - Whether the Applicant's salary exceeded the prescribed amount - What constitutes 
"salary" for the purposes of the prescribed amount - Principles applied - Implication of a term in an 
oral contract - Principles applied - Order made that the Applicant is owed contractual benefits - 
Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(ii), s 29AA, s 29AA(4), s 29AA(4)(b) and 
s 29AA(5); Interpretation Act 1984 (WA) s 19; Workplace Relations Act 1996 (Cth) s 170CC; 
Industrial Relations (General) Regualtions 1997 (WA) reg 5; Workplace Relations Regulations 1996 
(Cth) reg 30BC. 

Result Declaration made that the Applicant is an employee and is owed contractual benefits.  Order made 
that the Respondent pay the Applicant $46,093.93 (gross). 

Representation 
Applicant Mr D Romano (of counsel) 
Respondent Ms M Saraceni (of counsel) 
 
 

Reasons for Decision 
1 Gregory Patrick Millar ("the Applicant") brings an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the 

Act") claiming that he has not been allowed contractual benefits by JB & BL Nominees Pty Ltd trading as Southern Cross 
Traders ("the Respondent"), to which he is entitled under his contract of employment.   

Background 
2 The Respondent's business in Southern Cross specialises in the retail sale of industrial and agricultural harvesters and tillage 

equipment.  In 2002, it obtained the state distributorship for Cheng Gong machinery, which is a Chinese copy of Caterpillar 
articulated industrial graders and loaders.  The Applicant was engaged by the Respondent in 2003 to sell industrial and 
agricultural machinery.  Whilst engaged by the Respondent the Applicant sold four pieces of machinery on behalf of the 
Respondent.  The Applicant says pursuant to the terms of an oral agreement he reached with the Respondent's Managing 
Director, Mr John Williamson, he was entitled to be paid one-third of the gross profit of each sale.  The Applicant claims that 
he is owed $46,093.93 in commission.   

3 The Applicant has known the proprietor of the Respondent, Mr Williamson, for almost 30 years.  The Applicant says that he 
commenced work for the Respondent shortly after Easter 2003, whereas the Respondent says that it did not enter into an 
arrangement with the Applicant to sell machinery on its behalf until sometime in June 2003.   

4 It is common ground that the terms of payment agreed between the parties were that the Applicant was to receive one-third of 
the gross profit for each piece of machinery sold by him on behalf of the Respondent.  From each sale, one-third was to be 
retained by the Respondent as its profit and the other third was to be retained by the Respondent to cover its costs.  

5 The principal issue in dispute between the parties is how the one-third of the gross profit to be paid to the Applicant was to be 
assessed.  The Applicant says that his share of gross profit should be assessed as the bare purchase price to the Respondent.  
The amount claimed is calculated by the Applicant as follows: 

(a) Phillips Transaction  
 Sale Price  $ 151,800.00 
 Bare purchase price $71,583.33  
 Gross Profit  $ 80,216.67 
 ⅓ as Commission  $ 26,738.89 
(b) Levett Transaction  
 Sale Price  $ 121,000.00 
 Bare purchase price $64,061.41  
 Gross Profit  $ 56,938.59 
 ⅓ as Commission  $ 18,979.51 
(c) Browne Transaction  
 Sale Price  $ 73,700.00 
 Bare purchase price $60,082.00  
 Gross Profit  $ 13,618.00 
 ⅓ as Commission  $ 4,539.33 
(d) Van Viersen Transaction  
 Sale Price  $ 59,400.00 
 Bare purchase price $46,391.40  
 Gross Profit  $ 13,008.60 
 ⅓ as Commission  $ 4,336.20 
TOTAL COMMISSIONS  $ 54,593.93 
Less $8,500.00 already paid (27.11.04)  ($ 8,500.00) 
TOTAL PAYABLE  $ 46,093.93 

(Exhibit D) 
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6 The Respondent says that the Applicant's share of gross profit was to be assessed as the cost of purchase in accordance with 
Australian Accounting Standard AAS 2 (“AAS 2”) which is the aggregate of: 

(a) the purchase price; 
(b) the import duties and other taxes (other than those subsequently recoverable by the entity from the taxing 

authorities); 
(c) inwards transport and handling costs; 
(d) any other directly attributable cost of acquisition after deducting trade discounts, rebates and other similar items. 

7 Applying AAS 2 the Respondent says the Applicant's share of the gross profit of each sale should be calculated as follows: 

TABLE 1 
1. Calculations for sale of plant to Phillips 
Sale price of ZL35F  $151,800.00 
Cost of purchase of ZI35F $71,583.33  
Cost of establishing letter of credit and interest $1,289.67  

Freight and preparation $1,919.50  

Less over-valued trade-in price $30,800.00  

Total Costs $105,592.50  

Gross Profit  $46,207.50 

1/3 Share as Commission  $15,402.50 

2. Calculation for sale of plant to Levett 
Sale price of ZL35F  $121,000.00 

Cost of purchase of ZI35F $64,061.41  

Cost of establishing letter of credit and interest and bank charges $1293.98  

Freight and preparation $7,600  

Total Costs $77,955.39  

Gross Profit  $43,044.61 

1/3 Share as Commission  $14,348.20 

3. Calculation for sale of plant to Browne   
Sale price of Kuhn Alterna 500  $73,700.00 

Cost of purchase of Kuhn Alterna 500 $60,082.00  

Freight and preparation, other costs $2,272.72  

Total Costs $62,354.72  

Gross Profit  $11,345.28 

1/3 share as Commission  $3,781.76 

4. Calculation for sale of plant to Van Viersen   
Sale price of Kuhn FC4000R  $59,400.00 

Cost of purchase of Kuhn FC4000r $46,391.40  

Freight and preparation, other costs $1,454.00  

Total Costs $50,845.40  

Gross Profit  $8,554.60 

1/3 Share of Commission  $2,851.54 

(Exhibit E) 
8 In November 2003, the Respondent paid the Applicant $8,500 without deduction of income tax in part payment of the total 

amount outstanding.  At that time and subsequently the parties have been in dispute whether the Applicant should be paid on 
invoice on production of an ABN or be allowed to submit a tax file declaration and be paid as an employee. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3805 
 

9 The Respondent concedes that it owes the Applicant the sum of $27,884 but says that the claim made by the Applicant does 
not raise an industrial matter as the Applicant was not an employee of the Respondent.  The Respondent says the parties 
entered into an arrangement to sell Cheng Gong machinery as joint venturers.  Further, the Respondent says that if the 
Commission finds that the Applicant is an employee and if the Applicant's quantum of contractual benefits is accepted by the 
Commission as correct, the Commission has no jurisdiction to make an order requiring the Respondent to pay the quantum 
sought by the Applicant as the amount earned by him whilst employed by the Respondent exceeds the amount prescribed under 
s 29AA(4)(b) of the Act.   

The Applicant's Evidence 
10 The Applicant came to know Mr Williamson because they had both worked in the agricultural machinery industry for many 

years.  In particular, the Applicant had worked for a wholesaler of agricultural equipment and had later managed a business 
that sold New Holland equipment in competition with the Respondent.  The same company also sold and distributed industrial 
equipment in Perth. 

11 The Applicant says that sometime in 2002, Mr Williamson told him that the Respondent was likely to be appointed as the State 
distributor for Cheng Gong machinery and Mr Williamson asked him whether he was interested in selling this equipment.  In 
February 2003, the Applicant visited Southern Cross to inspect the equipment.  The Applicant testified that when he did so he 
formed the view that Cheng Gong machinery was competitively priced and that the machinery could be marketed to sell well.   

12 The Applicant says that he travelled to Southern Cross by train at Easter in 2003, to commence work for the Respondent as a 
salesman.  When he arrived in Southern Cross, Mr Williamson showed him office space where he was to work.  At that time 
they did not discuss remuneration but the Applicant says that Mr Williamson was aware that he (the Applicant) wanted to be 
paid more than Errol McGrath, the Respondent's Sales Manager, who is the Applicant's cousin.  Mr McGrath was on a salary 
package of approximately $100,000 per annum which included accommodation.  The Applicant told Mr Williamson that he 
did not wish to be paid a salary but wanted to be paid commission.  The Applicant says that he wanted to be paid commission 
because it was his opinion that his ability to sell could earn him $200,000 per annum.  Initially the Applicant used his own 
mobile telephone and the Respondent reimbursed him for the cost of calls and he used Mr Williamson's own vehicle for work.  
Shortly thereafter, the Respondent hired a car for the Applicant to use.  Sometime in June 2004, the Respondent purchased a 
motor vehicle and provided him with a mobile telephone to use to carry out his duties.  When cross-examined, the Applicant 
agreed the value of the fringe benefit of the car to him was about $8,000 per annum. 

13 In early May 2003, Mr Williamson asked the Applicant to accompany him to Manjimup to visit a Mr Phillips who was 
interested in purchasing a Cheng Gong articulated front end loader.  The Applicant testified that he sourced the lead from the 
Respondent's books and he telephoned Mr Phillips and discussed with Mr Phillips the price of a Cheng Gong loader prior to 
travelling to Manjimup to see Mr Phillips.  When the Applicant and Mr Williamson arrived at Mr Phillips' property, 
Mr Williamson and the Applicant inspected two pieces of machinery that Mr Phillips wished to trade-in.  One was a Fiat 
crawler tractor and the other was a front end loader.  The Applicant testified that following an inspection of the machinery they 
decided that Mr Phillips would be offered a trade-in price of $21,000 for the tractor and $19,000 for the front end loader, which 
when GST was added the total value of the trade-ins was $44,000.  The Applicant testified that these values were "fairly close 
to the mark", by that I understand him to mean that he considered the amounts to closely reflect the true value of each item of 
machinery.  The Applicant testified that loaders of that type were generally selling between $25,000 to $30,000.  As to the 
crawler, he said that it was an unusual piece of equipment but when there is a need for such a piece of equipment the 
Respondent could demand a very good price for it. 

14 When it was put to the Applicant in cross-examination that the trade-in values were inflated to enable Mr Phillips to obtain 
finance, the Applicant denied that to be the case.  He also denied that the purchase price of the Cheng Gong loader had been 
increased to cover the inflated value of the cost of the trade-ins.  He agreed, however, that he had telephoned a finance broker 
to finance the deal but says that Mr Phillips wanted to pay cash but he suggested to Mr Phillips that he (Mr Phillips) finance 
the purchase rather than pay cash. 

15 It is common ground that the Phillips' sale was written up by the Applicant on the Respondent's pre-printed offer to purchase 
form and the Applicant's name appears on the offer to purchase as dealer salesman.  It is also common ground that the 
Applicant was acting on behalf of the Respondent in writing up the offer.  The purchase price for the Chen Gong front end 
loader was $138,000 plus GST of $13,800 being a total purchase price of $151,800 less the trade-ins of $44,000 and a cash 
payment of $27,800, which required the balance of $80,000 to be financed.  When the arrangement was reached with 
Mr Phillips to purchase the Cheng Gong front end loader no agreement had been reached between the Applicant and the 
Respondent as to the terms of payment he (the Applicant) would receive for writing up the offer.  However, when they were 
travelling back to Southern Cross from Merredin, the Applicant says he told Mr Williamson that he was willing to be paid 
straight commission but he wanted to be paid more than Mr McGrath.   

16 The Applicant obtained a net price list in US dollars for the machinery from the Australian distributor, Kaify Australia Import 
Export Pty Ltd ("Kaify"), sometime in May 2003.  He says that he set the retail price of each piece of machinery after 
discussing it with Mr Williamson.  

17 After the Phillips' sale the Applicant developed a manual for the sale of Cheng Gong machinery.  This took a couple of months 
to complete.   

18 The next piece of machinery sold by the Applicant was to KD & J Van Viersen on 24 July 2003.  The machinery sold on that 
occasion was not manufactured by Cheng Gong but by Kuhn and was a mower.  The Respondent had to purchase the mower at 
the retail price from Victorian distributors, Vin Rowe Pty Ltd ("Vin Rowe").  The Applicant says that he secured the sale after 
Mr Van Viersen telephoned the Respondent's office.  He discussed with Mr Van Viersen the sale of another piece of equipment 
but when the Applicant later visited Mr Van Viersen, Mr Van Viersen indicated to him that he wanted to purchase a mower so 
the Applicant arranged for the mower to be supplied.  The mower was also sold by way of an offer to purchase through the 
Respondent as a dealer by the Applicant as a salesman.  The total cash price of the mower including GST was $59,400.  No 
equipment was traded in on that occasion.  At the time that sale was concluded the Applicant says he still had not had a 
discussion with Mr Williamson about the terms of payment of commission. 

19 On 7 August 2003, the Applicant sold another piece of Kuhn machinery.  On that occasion the machinery was sold to PJ & 
SG Brown.  The Applicant testified that the lead came from Mr McGrath.  The Applicant says that the offer to purchase 
through dealer was completed on the Respondent's letterhead but was not filled out by him but by Mr McGrath who sent the 
document by facsimile to Mr Brown for his signature.  That piece of machinery was sold to PJ & SG Brown for $73,300 
including GST without a trade-in. 
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20 The Applicant says that it was after the Brown sale that he finally reached an agreement with Mr Williamson about the terms 
of payment.  The Applicant testified that sometime in August 2003 or early September 2003 he spoke to Mr Williamson “over 
a ute” in Mr Williamson's workshop.  The Applicant told him he wanted "it worked out now".  Mr Williamson told him that he 
"had been pestering him long enough about terms of payment" so that one-third of each sale would be attributed to costs, one-
third would be paid to Southern Cross Traders (the Respondent) and he (the Applicant) would be paid one-third of gross profit.  
The Applicant testified that whilst there was no specific discussion about what was meant by gross profit, he told 
Mr Williamson that gross profit should be assessed from retail to cost and that the cost of a trade should not be taken into 
account in assessing costs as the value of a trade could be under or over the true value.  The Applicant says that he then told 
Mr Williamson, "You'll make a bit more on the costs, but that's okay."  The Applicant testified he understood the gross profit 
to be the difference between the retail price charged to the customer and the net cost of the machinery supplied and invoiced by 
Kaify.   

21 It is common ground that the arrangement entered into by the parties was to apply to all sales entered into by the Applicant on 
behalf of the Respondent which included the three pieces of equipment that had been sold by the Applicant prior to the 
agreement being entered into.  After the Applicant entered into the agreement the Applicant sold one further piece of 
machinery.  On 25 September 2004, the Applicant sold another Cheng Gong articulated front end loader.  The loader was sold 
to Mr & Mrs Levett.  The purchase price of that piece of equipment including GST was $121,000.  The terms of the sale did 
not involve any trade-in. The Applicant says that he set the recommended retail price of all Cheng Gong equipment with the 
agreement of Mr Williamson.  When asked to explain why the difference in the retail price between the Phillips' and Levetts’ 
loaders was approximately $30,000, the Applicant said that the price quoted to Mr Levett was exactly the same, however, a 
decision was made to discount the price of the machine to be sold to the Levetts as the stock had been on the floor for some 
time on a 240 days' interest free plan.  If kept on the floor the Respondent would have to start paying fees. 

22 When cross-examined it was put to the Applicant that the terms of the arrangement he entered into with Mr Williamson was a 
profit sharing arrangement.  The Applicant denied that to be the case and said the agreement was that he would be paid 
commission.  The Applicant maintained in his evidence that he was engaged as an employee.  The Applicant says that at all 
material times he did not work for anyone else and that all of his time was devoted to canvassing for sales for the Respondent.  
Whilst he agreed there was no discussion about holidays he says that on one occasion he told Mr Williamson that he needed a 
break because he had worked 31 days straight.  He also agreed that no one dictated to him when he was to start work or finish 
work each day but says that there was a presumption that he would work five or six days a week.  His work was not solely to 
sell Cheng Gong machinery, it was to sell all types of industrial and agricultural equipment on behalf of the Respondent.  The 
Applicant testified that he canvassed for sales about 60% in the country.  In particular, he spent 50% of his time in Southern 
Cross.  The rest of the time he worked in Perth to canvas the market for industrial machinery in the city.  The Applicant agreed 
that he had a degree of autonomy in that it was up to him to decide where he wished to canvass sales.  He says, however, he 
spoke to Mr Williamson early each morning.  The Applicant testified that whilst he was in Southern Cross, Mr Williamson 
supplied him with accommodation at a house owned by the Respondent where Mr McGrath resided.  It is common ground that 
Mr McGrath paid $70 a week to reside in the house owned by the Respondent.  The Applicant denied that the value of the 
accommodation to him could be assessed at $70 a week.  The Applicant testified that he was not in Southern Cross all the time 
and that other people used the room that he slept in.  The Applicant had his own residence in Perth which he resided in when 
working in Perth.  The Applicant says that when he was in Southern Cross he carried out general duties under instruction from 
Mr Williamson.  The Applicant also spent time ensuring that Cheng Gong machinery complied with Australian Standards.  He 
also carried out work to ensure the Cheng Gong equipment was in working order and showed clients the machinery.  He said 
that whilst he was not provided with a uniform he obtained a jumper with a Southern Cross Traders logo on it, which he chose 
to wear.  He agreed that he did not have business cards.   

23 The Applicant says the Respondent directed him as to how he was to carry out his work.  It is common ground the Applicant 
was required to attend trade shows.  He also testified that he was required to attend a one week training course for 
New Holland machinery.  He says he was not entitled to sell Cheng Gong machinery or any other type of machinery on behalf 
of anyone other than the Respondent.  In addition, he says he did not generate any goodwill on his own behalf.   

24 In relation to the Applicant's work in the metropolitan area, the Applicant testified that the Australian importers of Cheng 
Gong machinery, Kaify, wanted the Respondent to establish a metropolitan outlet.  Consequently, Mr Williamson asked him 
(the Applicant) to find an office in Perth.  The Applicant located premises which were owned an occupied by ROM Industries 
in Welshpool.  Mr Williamson negotiated an arrangement with ROM Industries to lease storage space.  The Applicant 
maintained the space was rented to not only store but to display Cheng Gong equipment.   

25 As part of the Applicant's work to canvass for sales of Cheng Gong machinery, it was agreed he would set up displays for 
Cheng Gong machinery at the Dowerin, Newdegate and Mingenew field days.  An advertisement was placed in the farmers' 
magazine Farm Weekly on 14 August 2003 (Exhibit 5) showing pictures of three pieces of Cheng Gong machinery under the 
name of Southern Cross Traders with the logos of New Holland and AGCO machinery.  In the advertisement it was indicated 
that the Respondent would be displaying two Cheng Gong front end loaders and a Cheng Gong wheeled integrated tool carrier 
at each field day.  The advertisement also contained the Applicant's mobile telephone number.  At each one of the field days 
the Applicant arranged for space to be leased and for displays of the Cheng Gong machinery to be set up.  Prior to the Dowerin 
field day, the Applicant suggested to the owner of ROM Industries, Mr Rod Cummings, that he display one of their pieces of 
machinery.  The Applicant testified that they had excess space on the truck which was to be used to transport the Cheng Gong 
machinery to Dowerin and he saw an opportunity to sell a piece of ROM Industries machinery on behalf of the Respondent.  
The Applicant says that he discussed this arrangement with Mr Williamson.  Exhibit G shows that a dispute arose later 
between Mr Williamson and Mr Cummings about non-payment of rent by the Respondent for the space leased at Welshpool 
and a bill sent by the Respondent to ROM Industries for the cost to the Respondent of displaying the ROM Industries machine 
at Dowerin.  There was also a dispute about a bill from ROM Industries to the Respondent about the hire of telescopic poles 
provided by ROM Industries used at Dowerin to display Kaify flags and the payment of $200 to ROM Industries for services 
rendered in providing additional assistance at ROM Industries yard.  In a facsimile sent to Mr Williamson dated 17 October 
2003, Mr Cummings stated that ROM Industries had no intention of displaying their equipment at Dowerin prior to the 
suggestion by the Applicant to use excess space on the truck and at the site and he suggested that if the machine had been sold 
by the Applicant, the margin to the Respondent would have more than covered the Respondent's field day costs (Exhibit G).  
When cross-examined about this facsimile and a further letter sent by Mr Cummings on 3 November 2003 (see also Exhibit G), 
the Applicant said that he did not know very much about the dispute with ROM Industries but he was aware that 
Mr Williamson had not paid outstanding rent to ROM Industries.  It was also put to the Applicant that the agreement 
Mr Williamson reached with ROM Industries was to only provide storage but the Applicant says that was not correct that the 
arrangement was to display Cheng Gong equipment to potential buyers and to do so, it was necessary to use tools and a crane 
owned by ROM Industries to ensure that the equipment could be displayed. 
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26 Except in relation to the sale of the loader to the Phillips the only costs set out in Table 1 in paragraph 7 of these reasons that 
are disputed by the Applicant are the freight and preparation costs.  In relation to the Phillips' sale, the Applicant says that the 
trade-in price for the two pieces of machinery should not be counted as a cost as the items were not overvalued.  As to the 
amount of $1,919.50 the Respondent assigned to freight and preparation the Applicant testified that he did not take issue with 
that amount.  In relation to the amount of $7,600 assigned to freight and preparation costs for the Levetts’ machinery, the 
Applicant says that amount is excessive.  He pointed out that the Levetts’ machine was the same model as the Phillips' 
machine.  Whilst he recollected that the Phillips' machine had been freighted from Adelaide he testified he thought 
Mr Williamson had invoiced Kaify for freight for two machines transported from Adelaide.  As to pre-delivery costs for Cheng 
Gong machinery the Applicant said the only work required was to steam clean the machines and to place stickers on the 
machines to comply with Australian Standards.  In relation to the Kuhn machine sold to the Browns, the Applicant said he took 
issue with the amount of $2,272.72 for freight and preparation as it was his recollection the machine was delivered freight free 
to Southern Cross from the eastern States as it was dropped off in Southern Cross rather than delivered to the Western 
Australian distributor of Kuhn machinery in Perth.  In relation to the machine sold to the Van Viersens, he said he did not take 
issue with the amount of $1,454.00 assigned to freight and preparation as that piece of machinery was delivered from Perth to 
Southern Cross. 

27 The Applicant was cross-examined about an Australian Accounting Standard that deals with the calculations of the cost of 
purchase.  Although a document setting out the terms of the Standard was not put to the Applicant he said he was aware of the 
existence of an accounting standard but he was not up-to-date with the latest standard.  He, however, agreed the cost of 
purchase includes the actual wholesale purchase price, import duties and other taxes, inwards transport and handling costs if 
invoiced, letters of credit but that he was not cognisant that the Standard stated attributable costs of acquisition and trade 
discounts, rebates and other similar items were to be deducted. 

28 The Applicant applied for and obtained an Australian Business Number ("ABN") in late November 2003 after Mr Williamson 
made several demands that he obtain one.  The Applicant was cross-examined at length about the information he was required 
to provide to obtain the ABN.  He, however, was unable to recall what information he provided to the Australian Taxation 
Office ("ATO") when he completed the form.  The Applicant was asked whether he had used his ABN to earn money between 
November 2003 and December 2004 and he said, "No."  However, an invoice prepared by the Applicant containing his ABN 
which was addressed to Kaify, dated 6 December 2004 was then produced to the Applicant.  He agreed it was his invoice and 
said that he had completely forgotten the invoice.  The invoice was for Cheng Gong machinery sold by him in March or April 
2004.  At that time the Applicant had attempted to sell the machinery on behalf of the Respondent.  However, when 
Mr Williamson refused to supply the equipment to the purchaser, the Applicant dealt directly with Kaify and was later paid 
commission by them. 

The Respondent's Evidence 
29 Mr John Williamson testified that in late 2000 or 2001 his business started selling Cheng Gong machinery.  Sometime in 2002, 

he spoke to the Applicant about employing a new salesman to sell New Holland machinery but he did not discuss selling 
Cheng Gong machinery with the Applicant before April 2003.  Mr Williamson says that in April 2003, the Applicant was 
staying with Mr McGrath in the Respondent's company house in Southern Cross.  In early May 2003, Mr Williamson 
ascertained Mr Phillips was interested in purchasing a Cheng Gong loader.  He asked the Applicant if he would like to 
accompany him (Mr Williamson) to visit Mr Phillips at his farm at Manjimup as a friend/co-driver/passenger.  However, when 
they arrived they both spoke to Mr Phillips and inspected and discussed the defects in the trade-in machinery.  Mr Williamson 
also discussed the price of the Cheng Gong loader, which was to be sold to the Phillips, with the Applicant.  Whilst 
Mr Williamson agreed the Applicant wrote up the deal as salesman he maintained no business or employment relationship had 
been created between the parties at that time.  When asked why he asked the Applicant to write up the deal, Mr Williamson 
said that he just wanted to see how he reacted to the situation as he (Mr Williamson) was appraising him.  In examination in 
chief, he said that he was thinking of employing the Applicant (Transcript page 98).  However, when cross-examined 
Mr Williamson said that he was not appraising the Applicant as a possible employee and that he was not appraising the 
Applicant for any reason (Transcript page 138).  When questioned further, he said that the Applicant wrote up the deal as a 
friend.  Mr Williamson says the reason why the Phillips' trade-ins were assigned a value of $40,000 when the true value of the 
trade-ins was $15,000 to $16,000 was to assist Mr Phillips to obtain finance.  Mr Williamson said they agreed with Mr Phillips 
to inflate the purchase price by between $20,000 and $30,000 and to assign an inflated value to the trade-ins so Mr Phillips 
would have at least a 20% deposit.  However, when cross-examined about this point, he conceded that he did not know the 
amount that needed to be assigned to the trade-ins so that the finance company would agree to provide finance (Transcript 
page 141).   

30 In relation to the defects of the trade-ins, Mr Williamson said there was trouble with the motor of the loader, so Mr Phillips 
had installed a cut-off flow valve, further the windows of the loader were cracked and the general appearance was shoddy.  He 
testified that the Respondent subsequently spent $10,000 to $12,000 doing up the loader and later sold it for $20,000.  He also 
said that the Fiat bulldozer was very rusty and the gearbox was shot.  When cross-examined he said that he had an idea that 
they (the Respondent) had to pay something out to the finance company in relation to the trade-ins but he was not sure.  He 
said that they had to cart the Fiat crawler to Perth to be fixed.  They had yet to sell it but it was listed for sale for $25,000.  
Mr Williamson did not produce any documentary evidence of the cost of repair of either piece of machinery. 

31 Following the conclusion of the Phillips' deal in Manjimup, on the return journey to Southern Cross, Mr Williamson says the 
Applicant told him (Mr Williamson) that he wanted to work for the Respondent.  So when they returned the Applicant "hopped 
in and was very thorough".  In particular, Mr Williamson says he was “very tidy” in getting all the paperwork ready, obtaining 
comparisons with other makes and models and rewriting the operator's manual.   

32 In early June 2003, Mr Williamson asked the Applicant about payment and he (the Applicant) said that he did not want to 
receive any money before the end of June.  At about that time Mr Williamson gave the Applicant a car and a mobile telephone 
and said to him, "We would go a third, a third and a third between the wholesale price and the retail price, the profit there we 
would share on a third, a third and a third."  Mr Williamson says that the Applicant thought this arrangement was quite 
generous and Mr Williamson told him that this arrangement would apply the Phillips' deal.  Mr Williamson gave no 
explanation to the Applicant of what he meant by a "third gross profit".  Mr Williamson said, however, that prior to this 
discussion that he had obtained advice from his accountant that when determining the wholesale price of goods, certain 
amounts should be deducted such as the cost of the letter of credit, the insurance, the cartage from the wharf and delivery to the 
point of sale and preparation for sale.  Mr Williamson said that his accountant sent him some tax rulings and some information 
from the Australian Accounting Services and Mr Williamson used those documents to calculate what the Applicant was owed 
as gross profit.  When asked as to whether there were any other costs to be accounted for, he said that there were other costs to 
do with the handling of the machinery, such as the delivery from Southern Cross to the customer, the running of the car and the 
costs of displaying equipment at field days.  He said all these items were to be covered by the one-third to be paid to the 
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Respondent to cover costs.  He says that all of these costs were operational and they did not form part of the wholesale price.  
Mr Williamson agreed that he never explained this to the Applicant and says the Applicant did not ask any questions about 
how these amounts were to be calculated.  When cross-examined about the agreement that was reached with the Applicant, 
Mr Williamson said that the agreement that was reached between the parties was that one-third would be paid to the Applicant, 
one-third would be paid to the Respondent for its out of pocket expenses and one-third of the profit was to be paid to Southern 
Cross Traders.  Mr Williamson also said that he reached this agreement with the Applicant because the Applicant requested he 
be paid commission rather than a wage.   

33 Mr Williamson said that at the time the arrangement was reached about remuneration, the arrangement only related to sales of 
Cheng Gong machinery.  However, it is clear from Mr Williamson's evidence that he agreed to remunerate the Applicant on 
the same basis in relation to the sales of Kuhn machinery. 

34 Mr Williamson in his evidence produced copies of AAS 2 extracted from the ICAA Members' Handbook December 2002 and 
Income Tax Ruling IT 2350 and PS LA 2003/13 (Exhibit F).  Income Tax Ruling IT 2350 has effect from 31 July 1986 and PS 
LA 2003/13 has effect from the year of income ended 30 June 2004.  Pursuant to section 4 of AAS 2, the purpose of the 
Standard is to – 

(a) specify the method of measuring inventories, including the manner in which costs are to be assigned to 
inventories; 

(b) specify the recognition of expenses relating to inventories; 
(c) require specific disclosures to be made in relation to inventories. 

35 "Inventories" are defined in section 13.1 of AAS 2 to mean assets among others held for sale in the ordinary course of 
business.  The "cost of purchase" is defined in section 13.1 of AAS 2 to mean: 

"cost of purchase means the aggregate of: 
(a) the purchase price 
(b) import duties and other taxes (other than those subsequently recoverable by the entity from the taxing 

authorities) 
(c) inwards transport and handling costs 
(d) any other directly attributable costs of acquisition 

after deducting trade discounts, rebates and other similar items" 
36 Income Tax Ruling IT 2350 makes a ruling in relation to the ascertaining of the cost of trading stock on hand at the end of a 

year, in a manufacturing business.   PS LA 2003/13 sets out the practice statement for the approach tax officers will take for 
income tax returns for the year ended 30 June 2004 and sets out the method of calculation of the cost of trading stock on hand 
and refers to the relevant principles as Australian Accounting Standard AASB(1019). 

37 Mr Williamson said that he was provided with the AAS 2 and the ATO documents because he had discussions about stock 
with his accountant.  Mr Williamson says that he was told by his accountant that he was undervaluing their stock for their tax 
returns and his accountant provided him with the documents as the guidelines which he (Mr Williamson) needed to follow.   

38 Mr Williamson testified that the Applicant became involved in the Van Viersen deal after Mr Williamson had heard that 
Mr Van Viersen was interested in buying a telehandler.  Mr Williamson had sold Mr Van Viersen some heavy plough discs.  
When he delivered them, he asked the Applicant whether he wanted to accompany him.  When they arrived at 
Mr Van Viersen’s farm, Mr Van Viersen informed them that he had already purchased a telehandler but he wanted to make a 
lot of hay so he asked whether they could supply him with a conditioner.  When they came back to Southern Cross the 
Applicant made some inquiries but was unable to locate a New Holland conditioner but Mr McGrath ascertained that a Kuhn 
conditioner was available.  Mr Williamson said that the Kuhn machines are manufactured in Germany and they are imported to 
Australia by a company called Vin Rowe in Victoria.  Mr Williamson says that he asked the Applicant, whether he would mind 
"running down" to Mr Van Viersen's farm and signing him up.   

39 A few weeks later the Applicant wrote up another sale of a Kuhn machine.  The Browns purchased a Kuhn Alterna 500.  
Mr Williamson said that he thought that Mr McGrath obtained the lead and wrote up the order but the Applicant became the 
"salesman" as one evening the Applicant was driving back to Southern Cross from Perth or from somewhere else and on his 
way he went to the Browns’ farm at Merredin.  Mr Williamson said that he did not know whether the Applicant signed the deal 
up then or whether an agreement to purchase was reached as Mr McGrath sent the offer to purchase to Mr Brown by facsimile, 
who signed it and returned it.   

40 Prior to the sale of the Cheng Gong loader to the Levetts, the Applicant was busy getting ready for the Dowerin field day 
which was an important day for the Respondent's business.  Mr Williamson said that around about that time he impressed upon 
the Applicant that he had to obtain an ABN and he told the Applicant that he should talk to the Respondent's accountant and if 
he did not provide an ABN they would have to deduct 48% income tax from his commission payments.   

41 Mr Williamson said that he had nothing to do with the sale of the Cheng Gong machinery to the Levetts, that the deal was 
arranged by the Applicant.  Mr Williamson maintained in his evidence there was no recommended retail price for Cheng Gong 
machinery.  When asked to explain the $30,000 difference in the sale price between the retail price paid by the Phillips and the 
Levetts, he said that he could not say because he did not set the sale price.  He, however, qualified his response by saying that 
the Applicant might have come back to him (about the Levetts’ deal) and said, "I can get this much for it with no trade-in" but 
he could not specifically recall.    

42 It is common ground that the Respondent rented the use of the premises owned by ROM Industries following a suggestion by 
the Applicant to do so.  Mr Williamson said that they arranged to hire space for the storage of the loaders.  For this service the 
Respondent was charged $200 a month by ROM Industries.  Mr Williamson said there was no office space provided nor was 
there any signage that the Respondent was in occupation of the premises.  Mr Williamson said that a dispute arose with ROM 
Industries because the Applicant had arranged with Mr Cummings from ROM Industries to display a ROM Industries piece of 
equipment and because ROM Industries submitted a bill for the hire of four or five flag poles used by the Applicant at the 
Respondent's display at the Dowerin field day.  Mr Williamson said that these arrangements were entered into without his 
knowledge or his approval.  He says that the dispute arose when he sent an account to ROM Industries for the carting of the 
machine from Perth to Dowerin and for part of the cost for the site and attendance at the Dowerin field day.  He was then 
informed by Mr Cummings that the Applicant had reached an agreement with him (Mr Cummings) that there would be no 
charge for this service.   
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43 Mr Williamson maintained in his evidence that the Applicant maintained his own agenda.  Yet Mr Williamson conceded that 
the Applicant signed all deals on behalf of the Respondent.  He agreed that he telephoned the Applicant “each day” but 
testified that only occurred on odd occasions.  For example, when the Applicant travelled to Northampton and Geraldton on his 
own initiative to pursue leads, the only instruction he gave the Applicant was to tell him if a client wished to trade-in a truck to 
be very careful of its value.  Mr Williamson agreed that it was necessary to provide the Applicant with a car to perform his 
duties, as he was expected to travel around the country to pursue leads.  Mr Williamson also agreed that the Applicant was 
allowed to stay at the Respondent's staff company house at no cost.   

44 In relation to the cost of freight and preparation of the Phillips' loader sold by the Applicant, Mr Williamson said that they 
calculated the amount of $1,919.50 as the cost of $320 for unloading the machine at the wharf and for storage at ROM 
Industries' yard, $160 for insurance for transport, $165 for preparation and cleaning costs and $1,100 for cartage from Kewdale 
to Southern Cross.  When cross-examined about these amounts he said that the costs of unloading at the wharf, cartage and 
insurance were all their own internal costs.  In relation to the loader sold to the Levetts.  Mr Williamson testified the loader was 
one of two loaders shipped into Adelaide.  He said that the clearance at the wharf cost $260, the proportion of the interstate 
insurance was $420, preparation and cleaning costs were $165 and cartage by the Respondent's own low-loader was $6,000.  
The latter figure was calculated by speaking to some of the interstate carriers as to what they would have charged to transport 
the loader from Adelaide.  Although Table 1 (Exhibit E) states the total amount as $7,600, Mr Williamson testified that the 
total costs amounted to $7,529.50.  Mr Williamson produced no documentary evidence in relation to any of these amounts. 

45 As to the Kuhn machinery sold to the Browns, Mr Williamson first testified that cartage was arranged from the Eastern States 
by Vin Rowe.  He said it was carted by Perth Freightlines Pty Ltd ("Perth Freightlines") and the invoice for freight was 
attached to the Van Viersen documents (Exhibit E).  He then said that the machinery was carted from Perth and not from the 
Eastern States but then he departed from that evidence and said the Browns’ machinery must have been carted by the 
Respondent's own truck. 

46 In respect of Kuhn machinery sold to the Van Viersens, Mr Williamson says the freight and preparation costs were $1,454, yet 
Mr Williamson testified that Vin Rowe arranged the cartage by Perth Freightlines from the Eastern States.  An invoice from 
Vin Rowe attached to the Van Viersen documents (Exhibit E) indicates Perth Freightlines transported a mower sold to the 
Van Viersens at a cost of $1,600.  Mr Williamson agreed the amount allocated to freight and preparation costs was less than 
$1,600 and simply says they must have undercharged.  Mr Williamson was also asked about an invoice for $3282.20 from 
Perth Freightlines attached to the Van Viersen document which is dated the same date as the Vin Rowe invoice.  The invoice 
was for four items which appears to include the machinery sold to the Van Viersens.  Mr Williamson was unable to say 
whether they paid Vin Rowe or Perth Freightlines for the cartage of the Van Viersens’ machinery. 

Credibility 
47 Having observed the Applicant and Mr Williamson give evidence and having considered their evidence carefully, I prefer the 

Applicant's evidence to the evidence given by Mr Williamson.  I accept the evidence given by the Applicant and reject the 
evidence by Mr Williamson where their evidence departs.  Whilst I accept that the Applicant was dishonest in making 
statements to Centrelink which enabled him to receive Centrelink benefits whilst engaged to sell machinery on behalf of the 
Respondent, the Applicant freely admitted his dishonesty in the hearing of this application and in the hearing held on 1 July 
2005 in relation to the Applicant's application for an extension of time to bring a claim that he had been unfairly dismissed by 
the Respondent.  I have also had regard to the evidence given by the Applicant that he had not used his ABN after the 
relationship he had with the Respondent ceased when in fact he had done so.  Despite these two issues, in general I found the 
Applicant to be a credible witness who gave his evidence in a matter of fact way and openly conceded a number of matters 
when they were put to him in cross-examination.  An example of this is that he conceded the freight and preparation costs 
attributed to the sale of the Phillips' machinery was not unreasonable. 

48 As to Mr Williamson, I found that in relation to a number of matters, his evidence was unreliable.  Firstly, he testified in 
examination in chief that when he asked the Applicant to write up the Phillips' deal he (Mr Williamson) was thinking of 
employing him, yet when cross-examined about this issue Mr Williamson denied he was appraising the Applicant as a possible 
employee (Transcript page 138).  Further, Mr Williamson contended that the retail price of the machine sold to the Phillips 
was inflated by $20,000 to $30,000 so as to provide Mr Phillips with a 20% deposit to obtain finance (Transcript pages 96-97).  
However, Mr Williamson later conceded that he had no knowledge of what the finance company requirements were in relation 
to the trade-ins.  Further, even if the trade-ins were only worth $15,000 the offer to purchase through dealer (Exhibit 2) shows 
the Phillips would have had more than a 20% deposit as his deposit inclusive of cash would have been $42,800, which is 28% 
of $151,800.  Further, if the trade-ins' values are accepted as stated on the face of the offer to purchase through dealer with a 
deposit of $71,800, the Phillips had in fact a 47% deposit.  In relation to Mr Williamson's evidence about freight and 
preparation costs for the Browns’ and Van Viersens’ machinery, he was confused and had a very poor recollection of how 
these costs were calculated.  In particular, he was unable to say where the Browns’ machinery was transported from.  Further, 
none of the documents attached to the Brown offer to purchase in Exhibit E contains reliable information about the calculation 
of the cost of freight and preparation.  Further, in relation to the cost of the transport of the Levetts’ machine, Mr Williamson's 
evidence about how he calculated the amount of $6,000 for cartage from Adelaide to Southern Cross is not satisfactory.  
Firstly, it was based on an estimate which was plainly hearsay.  Secondly, the cost of transporting the Phillips' machinery using 
the Respondent's own truck was more than the cost of transporting the equipment sold to the Van Viersens, which was 
transported by a third party from Victoria to Southern Cross at a cost of $1,600. 

49 As to Mr Williamson's evidence that in ascertaining gross profit certain costs should be deducted as set out in AAS 2, Tax 
Ruling IT 2350 and PS LA 2003/13, I did not find his evidence about these credible.  It is plain that AAS 2 deals with 
valuation of trading stock on the floor.  IT 2350 relates to a manufacturing business.  There is no evidence before me that the 
Respondent's business is a manufacturing business.  In addition, PS LA 2003/13 is a practice statement for valuing stock on 
hand for the purpose of income tax assessment and it refers to an Australian Accounting Standard AASB (1019) and not 
AAS 2.  Further, I fail to see how he could have regard to PS LA 2003/13 prior to reaching the agreement with the Applicant 
as PS LA 2003/13 was issued as an amended Practice Statement on 30 June 2004, which was approximately 12 months after 
the parties entered into the agreement.   

Was the Applicant an Employee? 
50 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of 

probabilities, that he was an employee (The Western Australian Builders' Labourers, Painters and Plasterers Union of 
Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC). 

51 I observed in Howe v Intercorp Services Pty Ltd trading as WestVision Painting Company [2001] WAIRC 2643 at [24] and 
[25]; (2001) 81 WAIG 1212 at 1214 that: 
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"The relationship of employer and employee is a contract of service where an employee contracts to provide his or her 
work and skill (typically to enable an employer to achieve a result).  An independent contractor works in his or her own 
business on his or her own account.  Whilst the authorities do not establish a conclusive test for determining whether a 
person is an employer, regard must be had to the whole of the relationship.  In Stevens v Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR 16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control 
which the person (who engages the other) can exercise over the person engaged to perform work.  The High Court also 
held that the existence of control is not the sole criteria, other relevant matters include, but are not limited to, the mode of 
remuneration, the provision and maintenance of equipment, the obligation to provide exclusive services, provision for 
holidays, deduction of income tax, delegation of work, the right to suspend or dismiss, the right to dictate the place of 
work and hours of work.  Further, Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in 
some cases the organization test can be a further factor to be weighed (along with control), in deciding whether the 
relationship is one of employment or of independent contractor.  The organization test is whether the party in question is 
carrying on the business, in the sense of carrying it on for himself or on his own behalf and not for a superior (Montreal v 
Montreal Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169). 
Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or 
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting 
another label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-
Roll Tax (1983) 2 NSWLR 601)." 

52 The distinction between an employee and an independent contractor is "rooted fundamentally in the difference between a 
person who serves his employer in his, the employer's, business, and a person who carries on a trade or business of his own" 
(Marshall v Whittaker's Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty 
Ltd v Harris (1997) 188 CLR 313 per McHugh J at 366; approved by Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ in 
Hollis v Vabu Pty Ltd (2001) 207 CLR 21 at [40]. 

53 The notion of "control" and its adjustment to the circumstances of contemporary life was recently re-considered by the 
majority of High Court in Hollis v Vabu Pty Ltd (op cit) at [43]-[44] where Gleeson CJ, Gaudron, Gummow, Kirby and Hayne 
JJ observed: 

"… In Humberstone [88], Dixon J observed that the regulation of industrial conditions and other statutes had made more 
difficult of application the classic test, whether the contract placed the supposed employee subject to the command of the 
employer.  Moreover, as has been pointed out [89]: 

'The control test was the product of a predominantly agricultural society.  It was first devised in an age untroubled 
by the complexities of a modern industrial society placing its accent on the division of functions and extreme 
specialisation.  At the time when the courts first formulated the distinction between employees and independent 
contractors by reference to the test of control, an employer could be expected to know as much about the job as his 
employee.  Moreover, the employer would usually work with the employee and the test of control and supervision 
was then a real one to distinguish between the employee and the independent contractor.  With the invention and 
growth of the limited liability company and the great advances of science and technology, the conditions which 
gave rise to the control test largely disappeared.  Moreover, with the advent into industry of professional men and 
other occupations performing services which by their nature could not be subject to supervision, the distinction 
between employees and independent contractors often seemed a vague one.' 

It was against that background that in Brodribb [90] Mason J said that, whilst these criticisms might readily be 
acknowledged: 

'the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis in the 
control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', even if it be 
'only in incidental or collateral matters': Zuijs v Wirth Brothers Pty Ltd [91].  Furthermore, control is not now 
regarded as the only relevant factor.  Rather it is the totality of the relationship between the parties which must be 
considered.'" 

54 The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd T/AS 
Tricord Personnel v The Construction Forestry Mining and Energy Union of Workers [2004] WASCA 312; (2004) 85 WAIG 
5.  Simmonds J at [102] observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling 
Co Pty Ltd (op cit), Hollis v Vabu Pty Ltd (op cit) and Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 
29 FCR 104. 

55 Whilst Anderson J, with whom Scott J agreed, observed in United Construction Pty Ltd v Birighitti [2003] WASCA 24 at [16]; 
(2003) WAIG 434 at 437, that the most important indicia pointing to the continuation of the relationship as one of master and 
servant is the degree of control, the High Court has pointed in Zuijs v Wirth Brothers Pty Ltd (1955) 93 CLR 561 many skilled 
workers are not amenable to detailed control, what matters is lawful authority to command so far as there is scope for it.   

56 The mode of remuneration is one of the factors to be taken into account when determining if an employment relationship 
exists.  Whilst I note that it is not contended the Applicant was an independent contractor, independent contractors are typically 
paid by result and are not usually paid by the number of hours worked.  However, it is not uncommon for employees to be paid 
by piece work or by commission.  In Federal Commissioner of Taxation v Barrett (1973) 129 CLR 395 Stephen J at page 404 
observed in relation to land salesmen who were remunerated solely by commission in the case before him: 

"… the employers had at least equal skill and knowledge to that possessed by their land salesmen and yet voluntarily 
refrained from the exercise of control over those salesmen, relying instead upon the existence of mere "self-governing" 
conventions and giving the salesmen "almost total freedom", the most striking instance of which was their ability to take 
extended leave without prior permission.  
It is, to my mind, of little significance that these employers, when dealing with persons working for them who are 
remunerated by commission, do not, in the particular circumstances of this case, impose upon those persons what the 
majority refer to as "a detailed regimen".  When the work involved is that of the persuasion of buyers the manner in which 
it is performed must perforce vary from salesman to salesman; each employs his preferred techniques which experience 
has taught him and any attempted imposition of a uniform method of work might well prove very disadvantageous in the 
outcome.  The nature of the work is precisely of that kind in which it might be expected that an employer would deal with 
his expert and experienced salesmen in very much the way the respondents did; I would not for that reason regard those 
salesmen as other than employees." 
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57 Stephen J then went on to observe at page 405 in relation to the matter before him that the salesmen remained very much a part 
of the employer's organisation and were subject to control by their employer in a number of respects.  He then noted at 
page 407 that the salesmen were not supervised in their work and observed: 

"This lack of supervision is in large measure accounted for by the nature of their work and their careful selection and 
resultant skill and responsibility, coupled with the fact that payment by commission itself provides adequate incentive so 
as to safeguard the interests of the respondents." 

58 In this matter before me, whilst it is not in dispute that the Applicant was an experienced senior salesman, it is also clear that 
Mr Williamson directed the Applicant to some extent in relation to his duties.  For example, he gave the Applicant an 
instruction about the trading in of machinery when he travelled to Geraldton.  Although the Applicant was able to canvass for 
sales in a manner he thought fit, he was required to arrange and attend field days as a representative of the Respondent. 

59 I do not accept the parties had entered into a joint venture.  The Applicant only provided skill and labour as a salesman, 
whereas the Respondent provided an office, a vehicle and a mobile telephone which were necessary for the Applicant to carry 
out his work.  Plainly, at all material times he acted as an agent in a subordinate capacity on behalf of the Respondent.  He 
located suitable premises for storage of the Cheng Gong machinery and Mr Williamson negotiated the terms of the payment.  
Mr Williamson in his testimony made it plain that the Applicant had no authority to act to bind the Respondent without his 
consent.  I accept prior to entering into the arrangement with Mr Cummings to transport the ROM Industries' machine to 
Dowerin, the Applicant sought and obtained the consent of Mr Williamson to enter into the arrangement.  Further, the 
Applicant's work was a part of the Respondent's organisation.  For example, he obtained and followed up leads for three of the 
sales from information provided to him from the Respondent's records, Mr McGrath or Mr Williamson.  The Applicant was 
not in business for himself and at all material times the relationship between the parties was that of employer and employee.  
Consequently, the Respondent should have allowed the Applicant to complete a tax file declaration and should not have 
demanded that the Applicant supply an ABN. 

Implied Terms 
60 The Applicant contends that the term "gross profit" should be interpreted as the difference between the retail price and the 

wholesale cost of the machinery.  It is argued on behalf of the Respondent that what the Applicant seeks is to imply a term to 
that effect, whereas the Respondent contends the term that should be implied is that "gross profit" should be interpreted as the 
cost of the wholesale price and the direct costs attributed to acquisition by the Respondent as set out in AAS 2.   

61 It is submitted on behalf of the Respondent that the process of construction is to be determined by what a reasonable person in 
the position of the parties would have understood the contract to mean.  In Pacific Carriers Ltd v BNP Paribas [2004] 218 
CLR 451 at [22] Gleeson CJ, Gummow, Hayne, Callinan and Heydon JJ held that to apply that test, the Court must consider 
not only the text of the contract, but also the surrounding circumstances known to the parties and the purpose and object of the 
transaction.  However, it is obvious that the actual intention of the parties cannot constitute the basis of an implied term 
(Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 at 353 Mason J).  Where there is no formal 
contract the following test to be applied, when implying a term, was formulated by Deane J in Hawkins v Clayton and Ors 
(1988) 164 CLR 539 at 573: 

"The most that can be said consistently with the need for some degree of flexibility is that, in a case where it is apparent 
that the parties have not attempted to spell out the full terms of their contact, a court should imply a term by reference to 
the imputed intention of the parties if, but only if, it can be seen that the implication of the particular term is necessary for 
the reasonable or effective operation of a contract of that nature in the circumstances of the case.  That general statement 
of principle is subject to the qualification that a term may be implied in a contract by established mercantile usage or 
professional practice or by a past course of dealing between the parties." 

62 In this matter the oral "text" of the contract is not substantially in dispute.  It was agreed by the parties that following the sale 
of an item of machinery the Respondent would pay the Applicant one-third of the gross profit, to be assessed as one-third 
between the wholesale price and the retail price.  It is common ground the Respondent was to retain one-third as profit and 
one-third for costs.  In relation to the one-third for costs, whilst the Respondent says that this was to cover "out of pocket 
expenses" it is clear that there was no discussion by the parties about that, the only matter that was discussed was that one-third 
was to be retained by the Respondent for costs. 

63 As to the surrounding circumstances, whilst I accept that the terms of AAS 2 were known to Mr Williamson at the time the 
contract was entered into, I am not satisfied that the terms of the document were known to the Applicant.  Even if the substance 
of the document was known to the Applicant, in considering what a reasonable person would have understood by the term 
"gross profit" in my opinion a reasonable person would have regard to the fact that AAS 2 provides a formula for calculating 
the cost of purchase and that AAS 2 does not define the term "gross profit" nor does AAS 2 correlate, compare or equate the 
cost of purchase of the valuation of assets held for sale with "gross profit".  In addition, a reasonable person would have regard 
to the fact that AAS 2 does not deal with ascertaining the proceeds of sale following a sale but only the valuation of stock in 
hand.  Further, a reasonable person in having regard to AAS 2 would also have regard to the text of the oral agreement, in 
particular, that one-third of the monies received from the proceeds of sale was to be retained by the Respondent for costs.  In 
addition, I do not accept that a reasonable person would conclude that valuing stock for the purposes of income taxation is the 
same as determining what constitutes "gross profit" for the purposes of a commission arrangement, particularly when part of 
that arrangement is to apportion one-third of proceeds specifically to costs. 

64 The purpose and object of the transaction was an agreement to remunerate the Applicant for the sale of machinery on behalf of 
the Respondent.  A reasonable person would, in my opinion, have to be cognisant that the remuneration agreement is not only 
different to the test of valuing stock in hand for taxation purposes but also to the fact that part of the agreement was to make a 
specific arrangement about costs. 

65 Further, I am not satisfied that the terms sought to be applied on behalf of the Respondent can be said to be necessary for the 
reasonable or effective operation of the contract when not only was it part of the express terms of the contract to make a 
specific arrangement about costs but that the proportion assigned for costs was not insubstantial.  For these reasons the 
Respondent's argument fails.  I do not accept, however, that to find that the term "gross profit" is the difference between the 
retail price and the wholesale price or bare purchase price requires the implication of a term.  As the oral agreement was for 
one-third gross profit to be paid to the Applicant, one-third to be retained by the Respondent for costs, the term "one-third 
gross profit" to be paid to the Applicant is simply one of construction within the context of the entire agreement.  In Federal 
Commissioner of Taxation v McClelland (1967) 118 CLR 353 at 358 Windeyer J defined "profit" as the "difference between 
on the one hand the costs of acquisition and selling and on the other the price realized".  The Macquarie Dictionary (2003) 
defines the word "gross" among others as "whole, entire, or total, especially without having been subjected to deduction, as for 
charges, loss, etc: gross profits".  In my opinion, the meaning of "gross profit" in the agreement was and is as contended by the 
Applicant and that is the difference between the bare purchase price and the sale price. 
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Prescribed Amount 
66 The Respondent argues that the Applicant is barred by s 29AA(4) of the Act and reg 5(2)(c) of the Industrial Relations 

(General) Regulations 1997 ("the Regulations"), from bringing a claim that he is owed contractual benefits.  At the time the 
Applicant filed his claim in the Commission the amount prescribed under s 29AA was $94,300.   

67 Section 29AA(4) of the Act provides: 
"The Commission must not determine a claim that an employee has not been allowed by his or her employer a benefit to 
which the employee is entitled under a contract of employment if —  
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee's contract of employment provides for a salary exceeding the prescribed amount." 

68 Regulation 5 of the Regulations provides: 
"(1) For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the 

specified salary is $90 000, or that amount as affected by indexation in accordance with regulation 6. 
(2)  For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the 

salary provided for in an employee's contract of employment is to be worked out as follows —  
(a) for an employee who was continuously employed by an employer and was not on leave without full 

pay at any time during the period of 12 months immediately before the dismissal or claim — the 
greater of —  
(i) the salary that the employee actually received in that period; and 
(ii) the salary that the employee was entitled to receive in that period; 

(b) for an employee who was continuously employed by an employer and was on leave without full pay at 
any time during the period of 12 months immediately before the dismissal or claim — the total of —  
(i) the actual salary received by the employee for the days during that period that the employee 

was not on leave without full pay; and 
(ii) for the days that the employee was on leave without full pay an amount worked out using 

the formula —  

remuneration mentioned in subparagraph (i) x days on 
leave without full pay 

days not on leave without full pay; 
or 

(c) for an employee who was continuously employed by an employer for a period less than 12 months 
immediately before the dismissal or claim — the amount worked out using the formula —  

remuneration received x 365 
days employed" 

69 Leaving aside the question whether amounts paid as commission can at law constitute "salary" within the meaning of 
s 29AA(4) and reg 5, to consider this argument, it is first necessary for the Commission to make a finding of fact as to what 
amounts paid to the Applicant and benefits received by him can be taken into account.  The Respondent contends that the 
amount claimed by the Applicant, the amount paid to the Applicant, the value of the motor vehicle supplied to the Applicant 
for work and personal use together with the cost of the accommodation supplied to the Applicant should be taken into account.  
It is common ground that the Applicant was engaged for 234 days.  If the Commission accepts that the value of the personal 
use of the vehicle to the Applicant was $14,500 per annum, the Respondent says the following calculations should apply: 

(a) remuneration received and claimed $54,593.93 
(b) vehicle @ $14,500 per annum $9,341.35 
(c) accommodation @ $70 per week $2,345.00 
  $66,280.28 

70 When this amount is applied to the formula prescribed by reg 5(2)(c) or the Regulations, the amount received by the Applicant 
for the purposes of the prescribed amount is $103,385.90 

71 If the value of the personal use of the motor vehicle to the Applicant was $8,000 per annum, the amount in (b) above would be 
$5,153.85 and the amount received by the Applicant for the purposes of the prescribed amount is $96,854.15 

72 For the reasons set out in paragraphs 47 and 49 of these reasons for decision, I accept the value of the personal use of the 
motor vehicle to the Applicant was $8,000.  In particular, I accept his evidence that he used the motor vehicle very little for his 
personal use.  I am not satisfied that the accommodation supplied to the Applicant at Southern Cross can be ascribed a value of 
$70 per week or any amount.  Mr Williamson testified that the Applicant was allowed to stay at the Respondent's staff house in 
Southern Cross at no cost (Transcript page 154).  Whilst Mr McGrath paid $70 a week to stay in the house, I am not satisfied 
that the provision of a room in the same house when the Applicant was in Southern Cross can be ascribed the same value.  It is 
apparent that when the Applicant was not in Southern Cross other persons used the bedroom which was only used by the 
Applicant when he was present.  When the value of the accommodation is deducted from the Respondent's calculations and the 
formula prescribed by reg 5(2)(c) of the Regulations is applied, the amount received by the Applicant for the prescribed 
amount is as follows: 

(a) remuneration received $54,593.93 
(b) vehicle @ $8,000 per annum $5,153. 85 
  $59,747.78 

73 When this amount is applied to the formula prescribed by reg 5(2)(c) of the Regulations, the amount received by the Applicant 
for the purposes of the prescribed amount is $93,196.32, which is an amount that does not exceed the prescribed amount.  
Consequently, the Respondent's argument that the Applicant is barred by s 29AA(4) of the Act from bringing a claim fails. 
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74 Even if I were to accept the Respondent's submissions about the value of the accommodation, I would not find that the 
Applicant's claim is barred by s 29AA(4) of the Act.  It is common ground that at all material times the only commission paid 
by the Respondent to the Applicant was an amount of $8,500.  In Genovesi v Affluence Pty Ltd t/as Swan Districts Real Estate 
(2005) 85 WAIG 1314, I rejected the argument that the prescribed amount should take into account the amounts the Applicant 
claims he was entitled to receive.  At [62] I held: 

"For the purposes of ascertaining whether the salary of an employee who has been employed for less than 12 months 
exceeds the prescribed amount, the Commission is only required to take into account remuneration received by the 
employee, that is, the remuneration actually received and not the salary the employee or the employer claims the 
employee was entitled to receive.  In my view the Applicant's counsel correctly contends in written submissions: 

"Whilst this result may seem unusual, on closer analysis, reg 5 is structured in a way that is clearly intended to 
differentiate between employees who have been employed for less than 12 months and those who have been 
employed continuously for 12 months or more.  Compare reg 5(2)(a) (which provides for the prescribed amount 
to be the greater of the salary entitled to be received and the salary actually received) with reg 5(2)(c) (which is 
based on remuneration received)." 

75 The Respondent argues that I should depart from this ratio in Genovesi v Affluence Pty Ltd t/as Swan Districts Real Estate (op 
cit) and apply the ratio of Senior Deputy President Lacy in Griffith v Marston and Cook Pty Ltd Print PR 918518.  In that 
matter Lacy SDP was called upon to interpret s 170CC of the Workplace Relations Act 1996 ("the WR Act") (now repealed) 
and reg 30BC the Workplace Relations Regulations 1996 ("the WR Regulations") which create similar restrictions in 
jurisdiction to s 29AA and reg 5. 

76 Section 170CC(1), (3) and (4) of the WR Act provided:   
"170CC  Regulations may exclude employees 
(1) The regulations may exclude from the operation of specified provisions of this Division specified classes of 

employees included in any of the following classes: 
(a) ... 
(b) employees serving a period of probation or qualifying period; 
(c) ... 
... 
(e) employees in relation to whom the operation of the provisions causes or would cause substantial 

problems because of: 
(i) their particular conditions of employment; or 
(ii) the size or nature of the undertakings in which they are employed. 

… 
(3) This subsection applies to an employee if: 

(a) the employee's remuneration immediately before the termination of employment was not wholly or 
partly determined on the basis of commission or piece rates; and 

(b) the rate of remuneration applicable to the employee immediately before the termination exceeds a rate 
specified, or worked out in a manner specified, in the regulations (the specified rate). 

(4) This subsection applies to an employee if: 
(a) the employee's remuneration immediately before the termination of employment was wholly or partly 

determined on the basis of commission or piece rates; and 
(b) in accordance with the regulations, the rate of remuneration that is taken to be applicable to the 

employee immediately before the termination exceeds the specified rate." 
77 Regulation 30BC of the WR Regulations provided: 

"30BC  Rate of remuneration per year 
For paragraph 170CC(4)(b) of the Act, the rate of remuneration per year that is taken to be applicable to an employee 
immediately before termination is:  
(a) for an employee who was continuously employed by the employer and was not on leave without full pay at any 

time during the period of 12 months immediately before termination—the greater of:  
(i) the remuneration that the employee actually received in that period; and 
(ii) the remuneration that the employee was entitled to receive in that period; or  

(b) for an employee who was continuously employed by the employer and was on leave without full pay at any 
time during the period of 12 months immediately before termination—the total of:  
(i) the actual remuneration received by the employee for the days during that period that the employee 

was not on leave without full pay; and  
(ii) for the days that the employee was on leave without full pay an amount worked out using the formula: 

remuneration mentioned in subparagraph (i) x days on 
leave without full pay 

days not on leave without full pay; 
(c) for an employee who was continuously employed by the employer for a period less than 12 months immediately 

before termination—the amount worked out using the formula: 

remuneration received x 365 
days employed" 

78 In the matter before Lacy SDP, the employee was a real estate salesperson who had been paid $11,279 during her 95 days of 
employment and $3,000 after her employment ceased.  The employee claimed she was owed a further amount of $10,105.17.  
If all of these amounts were taken into account for the purposes of the amount prescribed under s 170CC of the WR Act the 
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consequence was that the employee's claim was excluded from the Australian Industrial Relations Commission's jurisdiction.  
It was argued on behalf of the employer that reg 30BC(c) of the WR Regulations should be read consistently with what appears 
in reg 30BC(a) of the WR Regulations that is, both remuneration received and claimed should be taken into account.  In 
particular, it was argued that it would be a perverse result if an employee who had worked 12 months has a cap applied to them 
on the basis of what their entitlements were to remuneration, while an employee who had worked 11 months and 29 days had 
the cap applied to them on what they had actually received.  Lacy SDP accepted this argument and found that a literal approach 
would lead to an absurd result and thus held after applying the principle of interpretation of Mason and Wilson JJ in Cooper 
Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 (which enables a Court to depart 
from a literal approach) that the prescribed formula in reg 30BC(c) of the WR Regulations, included not only remuneration 
actually received but also remuneration to which the employee at the time of termination of employment is entitled. 

79 With respect to Lacy SDP and to the arguments raised by counsel for the Respondent, I do not agree with the conclusions 
reached by Lacy SDP.  Section 29AA(4) and s 29AA(5) of the Act contains a broad enabling power to make regulations to 
provide for the cap to be applied in different ways in difference circumstances.  Whereas s 170CC of the WR Act, defined the 
prescribed amount as "remuneration", s 29AA(5) of the Act defines the "prescribed amount" to mean: 

"(a) $90,000 per annum; or 
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the purposes 

of this section." 
80 Regulation 5(1) of the Regulations provides for the salary to be indexed under reg 6 of the Regulations.  Regulation 5(2) of the 

Regulations works out the "salary" provided for in an employee's contract of employment for the purposes of s 29AA(5) of the 
Act. 

81 Regulation 5(2)(a) requires that all payments of salary, including any amounts in addition to those that the employee is entitled 
to receive are to be counted where an employee is employed for 12 months and was not on leave without full pay.  Where an 
employee is employed for 12 months and was on leave without pay, reg 5(2)(b) requires that the actual salary the employee 
receives is to be counted and the time taken as unpaid leave is to be counted as if the employee was paid for those days.  
However, an employee in relation to which reg 5(2)(b) applies any amount the employee claims he or she is entitled to receive 
is not required to be counted for the purposes of the prescribed amount.  Similarly, where an employee is employed for less 
than 12 months, then under reg 5(2)(c) it is only the amount that he or she has received is to be taken into account.  As I 
observed in Genovesi v Affluence Pty Ltd t/as Swan Districts Real Estate (op cit) at [62] the meaning of reg 5(2)(c) (in 
particular when read with s 29AA(5)) is clear and unambiguous.   

82 To follow the decision of Lacy SDP in Griffith v Marston and Cook Pty Ltd (op cit) would with respect have the effect of 
reading words into reg 5.  As Lord Mersey in Thompson v Goold & Co [1910] AC 409 at 420 said: 

"It is a strong thing to read into an Act of Parliament words which are not there, and in the absence of clear necessity it is 
the wrong thing to do." 

83 More recently, however, in Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (op sit) the majority of 
the High Court held that words could be read into the Income Tax Assessment Act 1936 (Cth) to avoid a drafting oversight and 
to achieve a result which was consistent with what were perceived to be Parliament's manifest intentions.  It argued on behalf 
of the Respondent that: 

"2. In interpreting a provision of a written law (including regulations), a construction that would promote the purpose or 
object underlying the written law (whether that purpose or object is expressly stated in the written law or not) shall 
be preferred to a construction that would not promote that purpose or object ('purposive approach') (section 18 of the 
Interpretation Act 1984 (WA); Chugg v Pacific Dunlop Ltd (1990) 170 CLR 249 at 262). 

3. Upon proclamation of the Labour Relations Reform Bill 2002, employees who earn in excess of $90,000.00 per 
annum and whose employment is not subject to an industrial instrument will be excluded from lodging a claim for 
unfair dismissal or denied contractual benefits.  The prescribed amount will be indexed annually by regulation 
(paragraph 143 of the Explanatory Memorandum). 

4. In the second reading of the relevant section of the Labour Relations Reform Bill 2002, Mr Kobelke said 'Upon 
proclamation of the Act, employees whose basic wage is in excess of $90,000.00 per annum will be excluded from 
lodging a claim for denied contractual benefits or unfair dismissal unless their employment is covered by an award, 
enterprise agreement, enterprise order or employee – employer agreement.  The prescribed amount of $90,000.00 
will be indexed annually by regulation.' 

5. It is clear that Parliament's intention in introducing a monetary cap to allow access to the Industrial Relations 
Commission's jurisdiction for unfair dismissal and denied contractual entitlements was to exclude high income 
earners whose employment is not regulated by an industrial instrument." 

84 Section 19 of the Interpretation Act 1984 provides: 
"(1) Subject to subsection (3), in the interpretation of a provision of a written law, if any material not forming part of 

the written law is capable of assisting in the ascertainment of the meaning of the provision, consideration may 
be given to that material —  
(a) to confirm that the meaning of the provision is the ordinary meaning conveyed by the text of the 

provision taking into account its context in the written law and the purpose or object underlying the 
written law; or 

(b) to determine the meaning of the provision when —  
(i) the provision is ambiguous or obscure; or 
(ii) the ordinary meaning conveyed by the text of the provision taking into account its context in 

the written law and the purpose or object underlying the written law leads to a result that is 
manifestly absurd or is unreasonable. 

(2) Without limiting the generality of subsection (1), the material that may be considered in accordance with that 
subsection in the interpretation of a provision of a written law includes —  
(a) all matters not forming part of the written law that are set out in the document containing the text of 

the written law as printed by the Government Printer; 
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(b) any relevant report of a Royal Commission, Law Reform Commission, committee of inquiry or other 
similar body that was laid before either House of Parliament before the time when the provision was 
enacted; 

(c) any relevant report of a committee of Parliament or of either House of Parliament that was made to 
Parliament or that House of Parliament before the time when the provision was enacted; 

(d) any treaty or other international agreement that is referred to in the written law; 

(e) any explanatory memorandum relating to the Bill containing the provision, or any other relevant 
document, that was laid before, or furnished to the members of, either House of Parliament by a 
Minister before the time when the provision was enacted; 

(f) the speech made to a House of Parliament by a Minister on the occasion of the moving of a motion 
that the Bill containing the provision be read a second time in that House; 

(g) any document (whether or not a document to which a preceding paragraph applies) that is declared by 
the written law to be a relevant document for the purposes of this section; and 

(h) any relevant material in any official record of proceedings in either House of Parliament. 

(3) In determining whether consideration should be given to any material in accordance with subsection (1), or in 
considering the weight to be given to any such material, regard shall be had, in addition to any other relevant 
matters, to —  

(a) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the 
provision taking into account its context in the written law and the purpose or object underlying the 
written law; and 

(b) the need to avoid prolonging legal or other proceedings without compensating advantage." 

85 I am not satisfied that the material referred to in the Respondent's submissions is admissible under s 19 of the Interpretation 
Act, as in view s 29AA(5) and reg 5 is not ambiguous, obscure or that the ordinary meaning conveyed by the text taking into 
account its purpose leads to a result that is manifestly absurd or unreasonable.  Parliament's intention is clear, it is apparent 
from s 29AA(5) and reg 5 that an employee's period of work in a 12 month period is to be assessed in different ways 
depending upon time spent at work and just because different amounts are to be calculated in different ways does not lead to 
the conclusion that the result is manifestly absurd or unreasonable. 

86 Even if I am wrong in reaching that conclusion, the material referred to does not assist as the material is very general and 
simply speaks of "employees who earn in excess of $90,000 per annum" which could be construed as earnings actually 
received.  Further the statement "whose basic wage is in excess of $90,000 per annum" could be construed as either the "basic" 
wage which an employee receives or is entitled to. 

87 The Respondent's contention that the Applicant is barred by s 29AA(4) and reg 5(2)(c) from bringing a claim also fails on the 
ground that the value to the Applicant for the use of the motor vehicle and accommodation cannot be taken into account 
because these values insofar as they can be assessed are not "salary" within the meaning of s 29AA(4) and (5) and reg 5.  Nor 
can any amount claimed or received as commission be characterised as "salary".   

88 "Remuneration" in relation to s 23A of the Act was defined by President Sharkey J in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 79 WAIG 8 at 10 when His Honour stated: 

"Remuneration is wider in meaning than 'wages' or 'salary'.  The word 'remuneration', as it is used in s 23A(4) of the Act, 
includes salary or wage, commission, superannuation or contributions, the cost of providing a car and non-monetary 
benefits (see Capewell v Cadbury Schweppes Australia Ltd (FB) (op sit) per Sharkey P at page 301 and the cases cited 
there)." 

89 However, whilst the formula in reg 5(2)(c) refers to "remuneration", the opening words to reg 5(2) qualifies that word by 
stating "For the purposes of paragraph (b) of the definition of "prescribed amount" in s 29AA(5) of the Act the salary provided 
for in an employee's contract of employment is to be worked out as follows - …"  Consequently "remuneration' in reg 5(2)(c) 
must be read down to only include amounts that can be characterised as salary.  In The Totalisator Agency Board v Fisher 
(1997) 77 WAIG 1889 ("the TAB case") Anderson J with whom Kennedy and Scott JJ at 1890-1891 agreed held to ascertain 
the meaning of "salary" 

"In my opinion although it can be helpful to see how words have been defined in other cases, the starting point is the 
ordinary meaning of the words.  As Lord Haldane LC said in Vacher & Sons Ltd v London Society of Compositors [1913] 
AC 107 at 113, '...  I think that the only safe course is to read the language of the statute in what seems to be its natural 
sense'.  We were referred to several dictionaries.  There is not much difference between them as to what salary in its 
ordinary sense means.  In the Macquarie Dictionary the following meaning is given: 

'A fixed periodical payment, usually monthly, paid to a person for regular work or services, especially work 
other than that of a manual, mechanical or menial kind.' 

In the New Shorter Oxford English Dictionary the following meaning is given: 

'Fixed regular payments made by an employer to an employee in return for work.'" 

90 For these reasons the Respondent's argument that the Applicant's claim is barred fails. 

91 For the reasons contained in these reasons for decision I will make a declaration that the Applicant was an employee of the 
Respondent and is owed contractual benefits.  I will also make an order that the Respondent pay the Applicant $46,093.93 
(gross). 
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2005 WAIRC 02945 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GREGORY PATRICK MILLAR 
APPLICANT 

-v- 
JB & BL NOMINEES PTY LTD TRADING AS SOUTHERN CROSS TRADERS 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 2 NOVEMBER 2005 
FILE NO/S APPL 175 OF 2004 
CITATION NO. 2005 WAIRC 02945 
 
 
Result Declaration and Order made 
Representation 
Applicant Mr D Romano (of counsel) 
Respondent Ms M Saraceni (of counsel) 
 
 

Order 
HAVING heard Mr D Romano of counsel on behalf of the Applicant and Ms M Saraceni of counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant is an employee of the Respondent; 
(2) DECLARES that the Applicant is owed contractual benefits; 
(3) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of 

$46,093.93 (gross); and 
(4) ORDERS that the application is otherwise hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 01796 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONALD PETER SHIRREN 
APPLICANT 

-v- 
DIDASKO TECHNOLOGIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 10 JUNE 2005 
FILE NO. APPL 632 OF 2004 
CITATION NO. 2005 WAIRC 01796 
 
 
CatchWords Termination of employment – Harsh, oppressive or unfair – Summary dismissal – Whether 

misconduct – Knowledge prior to dismissal– Performance issues – Two year contract –Fairness of 
dismissal – Reinstatement impracticable - Compensation – Outstanding contractual entitlements – 
Administration - Industrial Relations Act 1979 (WA) s.29(1)(b)(i), 29(1)(b)(ii) 

Result Dismissed unfairly; two year contract 
Representation 
Applicant Mr I Gregory of Counsel 
Respondent Mr T Smetana of Counsel 

 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The applicant, 

Mr Don Shirren, alleges that he was dismissed unfairly, from a two year contract, by his employer, E-Span Solutions, on 5 
May 2004.  At hearing the parties agreed that the respondent should be properly identified as Didasko Technologies Pty Ltd 
and consented to the respondent’s name being changed. 

The Claim and Answer 
2 Mr Shirren alleges that he was unfairly dismissed on the following grounds: 

“1. The applicant was a senior manager who was publicly humiliated by being degraded and accused of fraudulent 
dealings before employees he had formerly managed and supervised; 

2. The applicant was given no opportunity to know the matters that he was accused of; 
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3. There was a denial of procedural fairness; 
4. The dismissal was vindictive and planned by the respondent to personally prejudice the applicant; 
5. The dismissal was calculated by the respondent to significantly damage assets in a proprietary limited company 

which the respondent had contractual obligations to pay the creditors for and make payments to.  The 
respondent’s actions were calculated by the respondent to cause economic loss and hardship to the applicant; 

6. The respondent failed to give reasonable notice to the applicant of its questions about the applicant’s alledged 
(sic) behaviour or of the applicants termination; 

7. Alternatively the respondent failed to inform the applicant of its restructuring and potential redundancy of the 
position pursuant to section 41 of the Minimum Conditions of Employment Act; 

8. The respondent took steps to “create” a conflict between the applicant and the respondent in a manner 
calculated by the respondent to ensure that the respondent could rely on the conflict it created post termination 
as grounds to deny the applicant an opportunity for reinstatement; 

OUTLINE 
1. The applicant was initially employed by the respondent pursuant to an agreement of sale dated 27 June 2003 

(the agreement) where under the assets and liabilities of the business of Comtel Services Pty Ltd (Comtel) was 
sold to the respondent. 

2. Pursuant to the agreement the applicant was offered a 2 year contract of employment with the respondent which 
the applicant was at all material times expected to perform. 

3. The contract of employment was for a fixed period of 2 years with the following remuneration to the applicant: 
a) an annual salary of $65,000.00 per year; 
b) superannuation; 
c) bonus; 
d) provision of a company vehicle by the respondent. 
e) 4 weeks annual leave, 61 hours a year sick leave. 

4. At all material times the applicant has been a director of Comtel and was expected to remain a director of that 
company at all times during his employment with the respondent. 

5. Pursuant to the agreement the respondent assumed the obligation to pay all former employees of Comtel an 
amount of accrued annual leave or long service leave accrued during their service to Comtel, which leave was 
subsequently finalised and entered into the respondent’s books of accounts. 

6. By letter dated 1 August 2003 the respondent offered the applicant a contract of employment including bonus 
which offer was accepted by the applicant on 19 August 2003. 

7. The applicant worked for the respondent at a senior management position at all times. 
8. The applicant was promoted to the position of manager communication at Perth IX, being a subsidiary of the 

respondent and a totally separate business entity and operation. 
9. During the course of his employment with the respondent the applicant was placed in a stressful working 

environment which resulted in the applicant being required to take stress leave during February, March and 
April 2004 which was deducted from the applicant’s accumulated annual leave and long service leave. 

10. The applicant returned to work on 3 May 2004 and was summarily ejected from his work place by a director of 
the respondent who accused the applicant of fraudulently dealing with the respondent’s property, this occurred 
in front of employees including employees that the applicant had formerly supervised and managed. 

11. The respondent took no steps to correct or alleviate the stress that it placed the applicant under. 
12. On 5 May 2004 the applicant received notice of termination of his employment with the respondent by email 

sent to his email address from a third party. 
13. On 10 May 2004 the applicant received through his solicitor’s notice of termination from the respondent.” 

3 The applicant seeks reinstatement and believes reinstatement is practicable.  In the alternative to reinstatement the applicant 
claims: 

“1. An amount of compensation for loss and or injury caused by this dismissal of not less than 6 months 
remuneration of the employee; 

2. Payment of the employees superannuation to date by the respondent; 
3. That the restraint of trade imposed upon the applicant pursuant to clause 16(1) of the agreement be reduced to 

12 months. 
4. Payment of all of the amounts due to the applicant pursuant to the fixed contract of employment.” 

4 The applicant claims the following: 
“A In the event of a reinstatement: 
(1) payment for all contractual benefits from 3 May 2004 to the date of the instatement; 
(2) written proof of payment of all superannuation amounts due to the applicant’s superannuation fund from 27 

June 2003 to the date of the reinstatement; 
(3) written confirmation from the respondent that the applicant’s accumulated leave totals 1545 hours (193.125 

days) leave to 3 May 2004 and an additional accumulated lease (sic) at an average rate of 1.67 days per month 
until the date of the reinstatement; 

(4) compensation of $1,250 per month in respect of remuneration lost arising from the loss of the value of the 
personal use of a motor vehicle to which the applicant was entitled between 31 June 2004 and the date of 
reinstatement; 
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(5) bonus due to the applicant calculated as follows: 
(a) for the period 27 June 2003 to 1 February 2004 on figures yet to be provided by the respondent for the 

gross profit and loss of the technology deployment division; 
(b) bonus calculated from 1 February 2004 to the date of reinstatement on the figures to be provided by 

the respondent on the gross profit and loss of Perth IX (Copper Road Pty Ltd). 
B. In the event that the Commissioner finds that reinstatement is not practicable: 
(6) $1,250 in respect of pay due to the applicant for the period of work the applicant was unpaid for between 29 

April 2004 and 5 May 2004. 
(7) $43,285.00 being 173.14 leave days or 1387.28 hours of accrued annual leave as at 5 May 2004. 
(8) Bonus due to the applicant as at 5 May 2004 being: 

(a) bonus for period 27 June 2003 to 1 February 2004 on the gross profit and loss books of account of the 
technology deployment division still to be provided by the respondent; and 

(b) bonus calculated from 1 February 2004 to 5 May 2004 on the gross profit and loss books of account 
for Perth IX (Copper Road Pty Ltd) still to be provided by the respondent; 

(9) compensation of: 
(a) $32,500 in respect of 6 months salary; 
(b) $3,250 to the respondents superannuation fund in respect of 6 months superannuation; 
(c) $7,500 being 6 months remuneration arising from the loss of the value of the personal use of a motor 

vehicle; and 
(d) bonus of 6 months from 5 May 2004 to 5 November 2004 calculated on the gross profit and loss of 

Copper Road Pty Ltd which figures are yet to be supplied by the respondent.” 
5 The respondent’s amended notice of answer and counter proposal as filed on 11 February 2005 states as follows: 

“1. The Respondent admits paragraphs 1 to 14 of the Applicant’s Amended Particulars of Claim. 
2. As to paragraph 15 the Respondent says: 

(a) the Applicant was permanent full time; and  
(b) the Applicant was not fixed term. 

3. The Respondent admits paragraphs 16 and 17 of the Applicant’s Amended Particulars of Claim. 
4. The Respondent denies paragraphs 20 to 24 of the Applicant’s Amended Particulars of Claim. 
5. The Applicant was employed by the Respondent pursuant to the terms and conditions of a contract of 

employment dated 1 August 2003. 
6. The Applicant was initially employed as the manager of the Respondent’s Technology Deployment Division 

from 27 June 2003 to on or about 15 January 2004. 
7. The Applicant performed poorly in his role as the manager of the Respondent’s Technology Deployment 

Division. 
8. The Applicant was transferred to the role of manager of Perth IX, another division of the Respondent, on or 

about 15 January 2004, because he had performed poorly as the manager of the Respondent’s Technology 
Deployment Division. 

9. The Applicant was at all material times a director of Comtel Services Pty Ltd (“Comtel”). 
10. The Respondent summarily dismissed the Applicant on 5 May 2004, or alternatively 10 May 2005, because of 

the Applicant’s breach of his duty of fidelity to the Respondent. 
11. In particular, the Respondent summarily dismissed the Applicant because: 

(a) the Applicant, through Comtel, sought to commence litigation against the Respondent (“the Litigation”); 
(b) the Litigation was of a serious nature and incompatible with the Applicant’s duty of fidelity to the 

Respondent; 
(c) The Applicant did not advise the Respondent he was seeking to commence the Litigation before seeking 

to commence the Litigation; 
(d) The Applicant, in his position as an employee of the Respondent, would have access, or potential 

access, to information relevant to the Litigation. 
12. The Respondent summarily dismissed the Applicant against a background of poor performance by the 

Applicant prior to his dismissal. 
13. The Applicant’s poor performance included: 

(a) being responsible for the poor sales of the Respondent’s Technology Deployment Division during the 
period July 2003 to January 2004 whilst the Applicant was the manager of the that Division; 

(b) being responsible for the high costs of the Respondent’s Technology Deployment Division during the 
period July 2003 to January 2004 whilst the Applicant was the manager of the that Division; 

(c) putting the interests of Comtel above the interests of the Respondent from the period February 2004 to 5 
May, or alternatively, 10 May 2004; 

14. Reinstatement is impracticable due to the irreversible break down of trust between the parties. 
15. The Respondent denies the Applicant is entitled to payment of any accrued annual leave. 
16. In respect of annual leave for service with the Respondent, the Applicant had used all his annual leave at the 

date of termination of his employment. 
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17. In any event, the Applicant was summarily dismissed and therefore not entitled to payment of accrued but 
untaken annual leave, upon termination of employment. 

18. In respect of the Applicant’s claim against the Respondent for accrued annual leave as a result of service with 
Comtel, the Applicant’s claim is not an employment matter but a commercial matter and not within the 
jurisdiction of the Western Australian Industrial Relations Commission (“the Commission”). 

19. The Applicant’s claim for accrued annual leave for service with Comtel is made pursuant to a Contract of Sale 
between Comtel, E-Span Solutions Pty Ltd (as it then was) and the Applicant and is a commercial matter not an 
industrial matter pursuant to the provisions of the Industrial Relations Act. 

20. The Respondent denies that the Applicant is entitled to any bonus payments pursuant to the terms and 
conditions of his contract of employment. 

21. Pursuant to the contract of employment dated 1 August 2003, the Technology Deployment Division did not 
achieve any net profit during the period 1 July 2003 to 1 February 2004.  Further, the Technology Deployment 
Division did not achieve sales of $600 000 during the period 1 July 2003 to 1 February 2004. 

22. The Applicant did not have an agreement for bonuses whilst he was manager of Perth IX. 
23. The Applicant’s claim for superannuation is not within the jurisdiction of the Commission. 
24. The Applicant was not employed pursuant to a fixed term contract. 
25. The Respondent has paid the Applicant all of his benefits under his contract of employment.” 

6 As is evident from the claim and answer this is a complex matter.  Mr Shirren was the Director of Comtel Pty Ltd and 
proprietor of that business.  The company installed technology.  He sold the company’s assets and liabilities to E-Span 
Solutions Pty Ltd which was under the direction of Mr Medford and managed by Mr Brown.  At that time E-Span was 
purchasing technology related companies and was also in negotiation with Didasko Limited which was under the direction of 
Mr Horton.  Didasko purchased E-Span.  Much of the ongoing dispute between the parties related to the sale terms for the 
Comtel purchase.  Mr Shirren was unhappy that he did not receive the payments he considered due.  This is not a matter for the 
Commission and separate litigation is being pursued. 

7 E-Span, and later Didasko, paid the creditors of Comtel.  There is a dispute as to the actual amount of creditors to be paid and 
the amount of creditors that were paid.  This is also not a matter for the Commission but serves as a backdrop to the matters in 
contention.  The agreements made between the parties were the Sale Agreement and then a contract of employment (which is 
expressed later in this decision).  It is said by the respondent that Mr Shirren was guilty of gross misconduct.  Mr Shirren took 
action via Comtel to seek to substitute that company in an application commenced in the Supreme Court to wind-up E-Span.  
This action was in pursuance of a debt owed by E-Span to Corser & Corser (a legal firm).  This action went before the Master 
of the Supreme Court on 6 May 2004.  The respondent contends also that Mr Shirren’s performance was poor as the Manager 
of the Technology Deployment Division, such that he had to be transferred to the position of Manager, Perth IX Division in the 
period leading up to his termination. 

8 The questions arising for the Commission are then whether the summary dismissal was justified; whether the performance of 
Mr Shirren, or other circumstances, could have otherwise justified his termination; whether Mr Shirren was employed under a 
two-year fixed term contract; whether Mr Shirren is due annual leave as claimed; whether Mr Shirren is due bonuses under the 
contract as claimed; and whether Mr Shirren is due wages for a short period just prior to his dismissal.  There are also, of 
course, the questions relating to reinstatement and compensation should the dismissal be found to be unfair.  There is no 
dispute that the actual contract of employment included a salary of $65,000 per annum, superannuation of 10% of salary, a 
fully maintained motor vehicle which the applicant says (uncontested) is worth $7,800 per annum (see Exhibit A41, attachment 
124; calculated on a 12 months basis) and a bonus payment.  The annual leave claim arises from the Sale Agreement and is 
accrued annual leave which Mr Shirren says was carried over from Comtel to his employment with E-Span.  The period when 
Mr Shirren was absent from his employment due to stress also has bearing on the annual leave claim.  The respondent says the 
amount of annual leave which Mr Shirren had previously utilised was never satisfactorily identified and hence challenges the 
claim. 

The Evidence 
9 Evidence was given on behalf of the applicant by Mr D Shirren; Dr Edward-Smith, Consulting Psychiatrist; Mr Damien 

Mathieson, Project Co-ordinator with E-Span and Avanti Group; Mr Timothy Kavenagh, Barrister and Solicitor of Corser & 
Corser; Mr Ian Satie, Manager, Technology Deployment, E-Span; Ms Tracey Woolrych, Accounts Officer, E-Span; Dr David 
Chin, General Practitioner; Mr Paul Bubb, Project Manager, E-Span; Mr Peter Wallace, Technical Officer, E-Span; and Mr 
Michael Nye, Computer Systems Administrator at Perth IX.  Evidence was given on behalf of the respondent by Mr Andrew 
Horton, Managing Director and Chief Executive Officer of Didasko Limited; Mr Wesley Medford, Managing Director of 
Didasko Technologies; Mr George Brown, General Manager, Organisational Development and Technology with Avanti 
Group; and Ms Anne Manning, Executive Assistant to the General Manager of the Avanti Group. 

10 Mr Michael Nye, an employee of the respondent, gave evidence that he was asked by his employer to access Mr Shirren’s 
emails whilst Mr Shirren was absent from work.  He says originally the request was made to ensure that they looked at new 
business that had come in.  This was so as not to miss out on any jobs that were sent to Mr Shirren’s emails.  Subsequently he 
was asked to look historically at all Mr Shirren’s emails.  Mr Nye asked for something in writing regarding the instruction, as 
he was not sure if it was a lawful instruction.  Mr Nye admitted in cross-examination that he was not clear whether it was a 
breach of the Telecommunications Act to check Mr Shirren’s emails. 

11 Mr Peter Wallace, an employee of E-Span, gave evidence that he was owed $27,500 by Mr Shirren.  He says that during 
December 2003 and January 2004 E-Span was having difficulties paying its suppliers.  Some of those suppliers had been 
Comtel’s suppliers.  These suppliers continued to be used by E-Span, but as they were not paid, E-Span moved to new 
suppliers.  He says Mr Shirren was frustrated because he was not being paid for Comtel. 

12 Mr Paul Bubb gave evidence that he was told by Mr Shirren to go back to the old way of getting orders filled.  This did not 
involve signing off to orders before the goods were purchased.  He continued to do this until the time he left in October 2004.  
He says from June 2003 to January 2004 there were certainly cash flow problems in the respondent’s business.  He says the 
Technology Deployment Division appeared to be the main earner for the respondent during this period.  Mr Bubb says that 
Comtel suppliers carried over to being E-Span suppliers.  They could not continue to use some suppliers.  Mr Bubb says that 
Mr Brown became concerned about the number of purchases that were being made and wanted to review them.  However, he 
says things were happening too quickly and they needed a good response time for clients.  Mr Brown became aware of this and 
eventually they went back to the old system.  Mr Bubb says that cash flow problems at Comtel became more acute whilst with 
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E-Span.  This increased his workload, put a lot more pressure on him to ensure that tenders would occur on time and on 
budget.  This also involved more work in chasing materials.  He does not recall Mr Brown ever telling him to cut his purchases 
or to cut costs. 

13 Dr David Chin gave evidence that he saw Mr Shirren on 10 January 2004 and Mr Shirren was under a lot of stress from work.  
Mr Shirren did not tell him much detail of what was happening at work.  On 19 February 2004, Mr Shirren advised him that he 
was uncertain about his position at work.  He was not sure whether he would lose his position.  Dr Chin says that on later 
occasions Mr Shirren mentioned there was a dispute in that Mr Shirren claimed he had not been paid by E-Span for the sale of 
Comtel.  Dr Chin said that Mr Shirren’s medical history had been that of a well adjusted person.  Mr Shirren was suffering 
from stress when he saw him.  Dr Chin says that the Sale Agreement of Comtel was a contributory factor to that stress.  Dr 
Chin says in April 2004 he provided Mr Shirren with a letter indicating he could return to work.  He says Mr Shirren was keen 
to return to work in case his time off jeopardised his employment.  Dr Chin says he later saw Mr Shirren and he was still under 
stress as a result of being terminated.  His termination would have added to his stress.  Dr Chin says that Mr Shirren had not 
been able to return to work or been fit for work since his termination.   

14 Dr Gemma Edwards-Smith is a psychiatrist who examined Mr Shirren.  She says Mr Shirren experienced stress due to his 
employment being terminated.  At the time of his dismissal he had already experienced the psychological symptoms of stress.  
He experienced multiple stresses as a result of the sale of his business to E-Span.  She saw Mr Shirren some 6 months after his 
termination and this event did contribute to the development of his psychiatric condition, but it is impossible to separate it from 
other issues which Mr Shirren had.  At the time of his termination, he was already suffering from a psychiatric condition and 
his termination probably contributed to an exacerbation of that condition. 

15 Evidence was given by Ms Tracey Woolrych who was responsible for accounting within E-Span.  She says there was a 
problem in taking on the books of Comtel at E-Span.  She says this was not due to the state of the books at Comtel.  She says it 
was due to the way the accounts were dealt with by E-Span.  She says she is not a qualified accountant but these issues were 
confirmed by Mr Paul Mar at Ernst & Young.  In her view the Comtel accounts when they came to E-Span were in order.  She 
says also that the difficulty with Didasko’s proposed takeover of E-Span was that E-Span’s books of accounts were not up to 
date.  None of this was to do with the Comtel accounts.  Part of the problem was the incorrect way in which the initial Comtel 
figures had been integrated into the E-Span books.  Ms Woolrych says she did not see any glaringly obvious inaccuracies in 
the trade creditors for Comtel.  She was not able to access Comtel’s accounting system.  If she had any difficulty with Comtel 
accounts she had to ask Mr Shirren and if he was absent she went to the actual records that were held at the premises of E-
Span.  She says in relation to the Comtel accounting system, Mr Shirren printed out any reports that she requested. 

16 Ms Woolrych says in relation to documents Exhibits R14 and R15 that she found documents similar to those in Ms Manning’s 
office around January 2004.  These were present in a book that had the actual takeover or deed of sale document.  She says the 
figure in that document of approximately $181,000 sounds about right in terms of the total amount for Comtel creditors.  

17 Ms Woolrych said that Mr Medford questioned her about whether the figure of 1463.44 hours for annual leave was correct.  
This is about the time she was seeking to put the figures into E-Span’s accounts.  She advised him that the figures were correct 
according to the deed of sale.  Mr Medford appeared not to be happy with the answer.  He did not direct her not to enter the 
figure into the accounts.  Ms Woolrych says that in about January 2004 when Mr Shirren was absent on sick leave she was 
instructed not to contact him.  She says she was later told that Mr Shirren was on extended annual leave. 

18 Ms Woolrych says that Ms Linda Beeston and she were the only two personnel who paid accounts.  She did this under the 
direction of signatories being Mr Medford, Mr Brown or Mr McGuiness.  She paid creditors of Comtel in so far as she was 
given authorisation to pay debts.  She says from the time they recommended payment of an account to actual payment, it could 
take anything from a few days to several weeks depending on the supply and the cash flow at the time.  She confirmed that E-
Span had some cash flow problems at various stages.  She says in relation to the Comtel suppliers, Ms Beeston and she were 
told not to contact the suppliers.  Any payment to creditors was put into the chart of accounts.  By the time she finished with 
the accounts she believed that the figure owed to Comtel creditors was pretty accurate.  She finished in June 2004 but she says 
she was taken off E-Span in April 2004.  She says the total owed to Comtel creditors she believes was about $150-160,000.  
This was the June figure.  She says that she remembers that because it was less than the figure she found in the agreement for 
sale.  That figure was a figure of 30 April 2004.  Ms Woolrych says that some of the old Comtel creditors were paid directly by 
Didasko Limited.   

19 Ms Woolrych says that at no time did she discuss with Mr Brown any alleged attempt by Mr Shirren to exchange Exhibits R14 
and R15. 

20 Ms Woolrych says that E-Span was taking a lot of salary liabilities that would have been considered to be part of the parent 
group, Avanti Group.  She considers that would have been a major drain on the cash resources of E-Span at the time.  She says 
at times there were no monies to pay creditors.  Ms Woolrych says they also had to incorporate a separate business, Cortel, as 
well as Comtel accounts into E-span.  She then says as follows: 

“both Wes Medford and George Brown were aware of this document, which basically outlined what I considered to be all 
Cortel and Comtel creditors or suppliers that had not been paid up to that point that were owed, that were liabilities that E-
Span agreed to take on according to the deed of sale, or the agreement of sale. That was an Excel document.  It was on the 
computer that I was working on, and they both I know had printed out various copies of it and presented it to them.  In 
fact I think it also formed part of the documentation that I sent to Didasko” (Transcript p.531) 

21 Mr Timothy Kavenagh gave evidence that he is the managing partner of a firm of solicitors, Corser & Corser, and was 
previously the managing partner of a firm of solitors, Corsers.  Mr Kavenagh says that his firm Corser & Corser commenced 
action against E-Span Solutions Pty Ltd in the Supreme Court of Western Australia to wind-up E-Span [Exhibit A25].  The 
application was commenced as a result of E-Span owing Corser & Corser monies for professional services rendered by that 
firm.  He says Exhibit A24 is the originating process by Corsers against Comtel Services Pty Ltd issued in the Supreme Court 
of Western Australia to seek to wind-up Comtel.  The statutory demand in this application went out on 3 October 2003.  

22 Mr Kavenagh said he had some discussion with Mr Shirren in late April in relation to settling the Comtel debt.  Mr Shirren had 
been sending him some emails indicating he wished to settle the matter.  Mr Kavenagh replied that he needed to be paid the 
money or else the matter would be dealt with by the Court on 6 May 2004 and the winding-up would go ahead.  This exchange 
was done by way of email.  Mr Shirren came to his office at about 10.30 am on 5 May 2004 and present were Ms Jan Eastman, 
Mr Gregory, Mr Shirren and Mr Kavenagh and one other unnamed person.  Mr Kavenagh said he agreed to accept a sum of 
$24,000.  It was also agreed that, the next day when the originating process was returned to the Master of Supreme Court, Mr 
Kavenagh would be paid by bank cheque and he would move for the originating process to be dismissed.  On 6 May 2004, Mr 
Kavenagh was paid and the winding-up application against Comtel was dismissed.  The winding-up application against E-Span 
was also before Master Newnes on 6 May 2004.   
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23 Mr Kavenagh said he had a call in early April 2004 from Dr Michael Wolfe, a solicitor for Saxony Partners, who acted for E-
Span.  He says there were no further conversations between Dr Wolfe and himself.  Shortly before 6 May 2004, Ms Eastman 
who was responsible for credit processes in his office, advised him that she had received a call from E-Span and they wanted to 
pay the debt in order to cease the winding-up process.  He says he calculated the debt and the cost and provided a figure to Ms 
Eastman who then provided that figure to someone within E-Span.  He says E-Span sought their account details and the money 
was deposited by electronic funds transfer.  The debt was paid under protest by Didasko to Corser & Corser.  He says 
following the payment he did not have any further communications from E-Span.  He says on 6 May 2004, before Master 
Newnes, he moved for orders that the process involving E-Span should be dismissed with no order as to costs.  Mr Gregory 
appeared in an attempt to intervene in the proceedings to have his client Comtel substituted as a petitioning creditor.  As a 
result of that the solicitor present for E-Span was surprised and sought the matter to be adjourned to get proper instructions.  
Mr Kavenagh says he was excused as Corser & Corser had no further interest in the application.  He says he does not know 
what happened with the originating process after that.  He had no notice of Mr Shirren’s intentions or Comtel’s intentions to 
apply for substitution until he got up in Court on 6 May 2004. 

24 Under cross-examination Mr Kavenagh says that to the best of his knowledge he has never spoken to Mr Horton.  He says 
apart from his discussions with Dr Wolfe at some time, he also had discussions with Mr Brown and Mr Medford regarding the 
debt.  He spoke to Dr Wolfe on 2 April about the E-Span debt and he spoke to Mr Brown and Mr Medford in relation to 
Corsers and Comtel debt.  Apart from Dr Wolfe, he does not remember speaking to anyone else about the E-Span debt.  He 
was very surprised when all of a sudden the firm got the call to say, “Could they provide account details”.  He says Ms 
Eastman took that call and it related to the E-Span debt.  To the best of his knowledge he had a discussion with Ms Eastman in 
the week before 6 May 2004.  He is not aware of Ms Eastman having any other discussions regarding the E-Span debt with 
anyone from E-Span or Didasko.  He says he did ask her about her discussions just prior to coming to the Commission.  He 
says he put the proposition to her that the phone call had come out of the blue and that he provided the figure regarding the 
debt to her and she confirmed that that was her recollection of the matter.  He did not ask who she spoke to. 

25 Mr Kavenagh says that in his meeting on 5 May with Mr Shirren, he does not recall there being any discussion about E-Span.  
He does recall having a discussion with Mr Shirren on 15 April when Mr Shirren asked him to act for him.  His recollection is 
that Mr Shirren wanted him to take on E-Span.  His recollection is that E-Span had given Comtel an indemnity in respect of the 
money that was owed by Comtel to Corsers.  Mr Shirren told him that.  He said Mr Shirren had been telling him that for 
several months.  Mr Medford advised him of that as well.  Mr Kavenagh said that he would have advised Ms Eastman about 
what Mr Shirren wanted. 

26 Mr Ian Satie gave evidence that on 5 May 2004 he was told by Mr Horton that he should secure the vehicle and then Didasko 
would pay Mr Shirren his termination benefits.  He was advised by Mr Horton in similar terms just after 8.30am on 6 May 
2004.  Then at about 10.30am on 6 May 2004, Mr Satie was again contacted by Mr Horton and advised that, as Mr Shirren had 
commenced legal action against E-Span that morning, the termination process had ceased. 

27 Mr Damien Mathieson gave evidence that he worked with E-Span and Avanti from June 2002 until August 2004.  He held 
various positions including Project Co-ordinator, Project Manager, Communications Division Manager designate and the IT 
Administrator for Avanti.  He met Mr Shirren when E-Span was looking to acquire Mr Shirren’s business.  He attended the 
first meeting with Mr Shirren along with Mr Medford and Mr Brown.  Following the acquisition of Comtel he shared an office 
with Mr Shirren for approximately six months.  He says throughout the whole time he worked for E-Span and Avanti they 
suffered cash flow problems.  Occasionally this resulted in him being paid late.  He says he worked overtime but did not expect 
an overtime payment.  On occasion he would receive a day off for having worked long hours.  He says that he has not received 
superannuation for the entire time that he worked for E-Span. 

28 Mr Mathieson says that Mr Shirren was hard working and meticulous.  He says Mr Shirren took pride in his work and worked 
long hours to get the transition of the businesses in place.  Mr Shirren’s sub-ordinates were Mr Bubb, Mr Wallace, Mr 
Hemson, Mr Cuthbert, Mr Williams, Mr Booth and another person named John.  At E-Span they had regular Monday sales 
marketing meetings and on Fridays there were operations meetings.  The sales meetings were chaired by Mr Medford and Ms 
Manning took notes for the meeting.  The operational meetings included Mr Medford, Mr Brown, Mr McGuinness, Mr Shirren 
and Ms Manning.  Mr Mathieson does not remember any criticism levelled at Mr Shirren in relation to the way he ran his 
division.  Mr Mathieson says it was common practice for Mr Medford or Mr Brown to walk in to Mr Shirren’s office and have 
a chat or give directions.  He says it was a friendly workplace at the time. 

29 In relation to the MYOB system, Mr Mathieson says that it was hard to interrogate because there was always some sort of 
error.  Payments were entered incorrectly.  There was a lot of time spent on going back to job sheets to allocate the time and 
money spent on each job to fix up the MYOB system.  The fault was attributable to E-Span’s accounts.  Mr Mathieson says 
that during his time with the company there were a lot of unscheduled tasks which Mr Shirren and he had to do.  Mr Shirren 
got a lot of the tasks that no one else really wanted to do.  This is because Mr Shirren had the staff to do the work. 

30 Mr Mathieson says that the purchasing procedure was that for any capital purchases, or anything that needed to be purchased 
for a job, approval was sought from Mr Brown.  Once approval had been given, then a cheque was drawn to purchase the 
equipment or it was put on the accounts.  There was a bottleneck in purchases due to lack of cash flow.  Sometimes it would 
take a couple of weeks to get cash through.  Mr Brown was attempting to manage cash flow.  Mr Mathieson says that Mr 
Shirren spent quite a lot of time trying to sort out MYOB.  He spent time with Marisa going over the accounts trying to sort out 
those accounts for his division.  Mr Mathieson says that after Christmas and into January Mr Shirren’s demeanour changed.  
He started to get fairly stressed about the monies owed to him and the position of the business.  Mr Shirren was not getting 
much response to the emails about monies owed to him.  Mr Shirren took a week or two off on stress leave and when he came 
back to the office they moved him to Perth IX.  Mr Mathieson says the move was certainly not a demotion.  Whether it was a 
promotion he does not know.  It was more of a sideways step.  Mr Mathieson says that Perth IX was a fantastic facility.  It was 
state of the art, great facilities and a good team.  In relation to Mr Shirren’s work at Perth IX, Mr Mathieson says, “He did get 
stuck in for a little while and - - and seemed a little bit happier”.  He says whilst he worked with Mr Shirren they had a good 
working relationship and were mates.  He believes that Mr Shirren would have told him if he was disciplined and this did not 
occur.  He says whilst Mr Shirren was on stress leave they were told to stop access by Mr Shirren to the building.  Building 
access was via a swipe card. 

31 Mr Mathieson says he thinks he had a conversation with Mr Brown in January along the lines that at some stage Mr Shirren 
had asked Marisa to adjust some accounting or put some figures back into his old Comtel books.  Mr Mathieson says he was 
told that Mr Shirren was going on stress leave. 

32 Under cross-examination Mr Mathieson says that he thinks for the period July 2003 – January 2004, the Technology 
Deployment Division was responsible for the greatest amount of income.  He says he thinks the average was around $60 - 
80,000 a month.  He says that the Technology Deployment Division had its ups and downs the same as the Communications 
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Division in terms of income performance.  There were cash flow problems experienced by the company at that time.  In his 
opinion the Technology Deployment Division was going okay.  The cash flow problem was caused by significant number of 
creditors to be paid every month.  There were also creditors for E-Span and Comtel to be paid.  Mr Mathieson says he did not 
discuss with Mr Medford, Mr Shirren’s concerns regarding the money owed to him. 

33 Ms Anne Manning gave evidence that she is the Executive Assistant to the General Manager of Avanti Group International, 
Mr Medford.  She has been in that position for approximately 4 years.  She attended sales meetings and operations meetings at 
E-Span.  At those meetings she took action points.  She says that Mr Medford did not make comment about Mr Shirren’s 
performance in the sales meetings.  She says Mr Medford made comments to her directly about Mr Shirren’s performance and 
she believes that he was not happy with Mr Shirren’s work. 

34 Under cross-examination, Ms Manning says that Mr Shirren’s division’s performance was discussed at sales meetings.  Both 
adverse and good comments were made about the division’s performance.  Any documents in relation to business agreements 
involving Mr Medford would come to her and she would file them.  They would be placed in the file relating to that company.  
The file in relation to Comtel was in her office.  Ms Manning says that both Exhibits R20 and R21 would have been at the 
Wellington Street office and would have been beyond the reach of Mr Shirren.  Ms Manning says that Exhibits R14 and R15 
were schedules that went into the purchase of business agreement.  She says that she thinks that Mr Shirren created the portion 
that was stuck on to the document and that she applied that portion to the document.  There is then the following exchange: 

“MR GREGORY: Sorry - - is that those documents were attempted - - Mr Shirren attempted to insert those documents 
into an agreement dated the 27th of June 2003 for his own personal benefit, and that by doing so he would increase the 
amount of money due to Comtel by E-Span? Would that be possible?---If he had access to the documents it would be 
possible.  
Would you hear about that if that - - if that had happened?--- Would I hear about it?  
Yes?---If he had done that.  
And Mr Medford had discovered that?---Yes, probably.” (Transcript p.345) 

35 She says that she sent some documents to the Department of Treasury for stamping.  She does not recall whether that was the 
April documents or the June documents.  She would have simply sent the formal version and kept the duplicate of the form.  
She has not been asked for a duplicate of that form.  She does not know whether Mr Shirren accessed the documents in her 
office.  Ms Manning says that she was aware that there were allegations that Mr Shirren had attempted to change documents.  
She was never shown those documents.  Ms Manning says that she believes that she did supply Mr Shirren with a copy of the 
business sales agreements.  She does not recall whether the April sales agreement was ever returned from the Department of 
Treasury.   

36 Ms Manning gave evidence in respect of some notes of a meeting of 2 February 2005, where Mr Medford had indicated that 
Mr Shirren was to be removed as the Head of Technology Deployment Division and made Head of the Communications 
Division.  Mr Medford also commented that Mr Shirren was not pushing the E-Span agenda.  There is a note also that says, 
“Don, be sorted in next 48 hours before announcement made”.  Ms Manning says that she was aware that Mr Shirren was 
asked to take leave on one occasion.  She is not clear as to the reason why he was asked.  Ms Manning says she has never 
typed a written warning to Mr Shirren and she does not remember a written warning on his personal file.  Ms Manning says in 
relation to Exhibit R14, she would have stuck the additional part on to the document at the instructions of Mr Medford.  She 
says that in the meeting of 2 February 2004 it was indicated to Mr Shirren that if he was not moved to the Communications 
Division he would not stay in the Technology Deployment Division [Exhibit R33]. 

37 Mr George Brown gave evidence that he is the General Manager, Organisation, Development and Technology with Avanti 
Group International.  He worked for E-Span from around November 2002.  He was initially the Managing Director.  At the 
time of Comtel’s acquisition he was the Operations Manager for E-Span.  He did the technical due diligence for the Comtel 
acquisition.  He was also the conduit for information concerning the commercial due diligence.  He believes the financial 
position of Comtel was extremely marginal. 

38 Following the acquisition Mr Shirren reported to Mr Brown.  Mr Brown says he had operational responsibility for the three 
divisions.  They were the Technology Deployment Division, Communications Division and the Consulting Division.  Mr 
Brown says he is aware of a substitution of the balance sheet which reflected the sum of creditors for Comtel.  To his 
knowledge the substitution was carried out by Mr Shirren.  This occurred less than 3 months into the acquisition of Comtel.  
He says he believes that the initial balance sheet in relation to creditors of Comtel’s was $160,000.  He says he believes the 
substituted balance sheet was about $180,000.  He does not recall seeing Exhibit R14.  He discussed the issue of substitution of 
creditors with Mr Medford.  He says the actual substitution would have been carried out by Ms Woolrych or Ms Marisa 
Cappetta.  Mr Shirren would have requested the substitution be made.  He did not actually go and do it himself.  He did not 
discuss the matter with Mr Shirren at the time, but he has subsequently.  He advised Mr Shirren that he was aware that Mr 
Shirren had attempted the substitution.  This conversation was just after Mr Shirren went on sick leave. 

39 Mr Brown says he believes that under Mr Shirren’s contract, which he has seen, Mr Shirren could be dismissed on notice.  He 
believes the notice would be 30 days or 60 days.  Those are the only two notice periods which the company includes in 
contracts.  Mr Brown says that between July 2003 and January 2004, the Technology Deployment Division made a significant 
loss.  Mr Shirren’s physical management of that division was poor.  Poor in terms of not actually increasing the revenue of the 
department and not keeping the cost under control.  Mr Brown says he constantly had discussions with Mr Shirren about the 
cost of the Technology Deployment Division.  He found it very difficult to actually get a handle on the true cost.  He requested 
the information from Mr Shirren.  Initially Mr Shirren provided the information fairly consistently and reliably.  This was 
provided in a format that Mr Shirren was historically used to and was not what Mr Brown really wanted.  Mr Brown wanted a 
breakdown under specific costs.  He tried to get the information integrated with the rest of the operations of the company and 
not get the information. 

40 In terms of authorising expenditure there was an expenditure form which needed to be signed off by Mr Medford.  That form 
would go through Mr Brown.  Mr Brown says Mr Shirren sometimes followed the procedure and sometimes not.  He 
instructed Mr Shirren to do research into a viable stock control system that would remove the need for constant smaller 
purchases.  Mr Shirren did not do that. 

41 Mr Brown says that he discussed with Mr Medford the transfer of Mr Shirren to Perth IX.  He said Mr Shirren was transferred 
because he clearly was not functioning effectively as the manager of the Technology Deployment Division.  The viability of 
that division in their view was very much on the line.  Mr Brown said that he suggested initially that Mr Shirren be transferred 
to the Communications Division.  Mr Shirren was not managing his division within the context of the wider company.  He was 
continuing to operate Comtel as it had always been operated.  This affected the integration of that division into the company 
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and the viability of the division itself.  Mr Brown says in no way was Mr Shirren’s transfer to Perth IX a promotion.  He says 
all three division managers were in the same position or reporting structure and at the same level.  It was also not a demotion.  
Mr Brown does not believe that Mr Shirren engaged in the task of managing Perth IX at all.  This was due to his personal 
conflict with the company over the contractual issues. 

42 Mr Brown says that whilst Mr Shirren was working at Perth IX he went on sick leave until his sick leave was exhausted and 
then he went on to annual leave.  Mr Shirren returned to work on two occasions.  He returned to work with a medical 
certificate indicating that he was fit to return to work.  Mr Brown says there was no notice of that and the medical certificate 
said that he was still on medication.  Mr Brown told him to go home.  He says Mr Shirren refused to leave the building at that 
point.  He became belligerent and queried Mr Brown.  Mr Brown told Mr Shirren he needed to go home whilst Mr Brown 
reassessed the situation.  He then says that Mr Shirren was trying to badger him into dismissing him at that point.  Mr Brown 
escorted Mr Shirren from the building.  On the second occasion that Mr Shirren attempted to return to work, Mr Brown sent 
him an email advising that his presence the next day was not required.  He was not required until requested by the Managing 
Director. 

43 Mr Brown said that he advised Mr Shirren he was aware of his instructions to the accounts department to substitute the balance 
sheet.  He believes that it was a lack of commercial sense rather than fraud.  Mr Brown says he could no longer work with Mr 
Shirren.  He considers Mr Shirren to be unbalanced. 

44 Under cross-examination Mr Brown says that in relation to the technical due diligence of Comtel he had a very favourable 
impression.  Mr Brown recommended purchase of Comtel.  In relation to Exhibits R14 and R15 he says he was aware of the 
substitution of documents because Mr Medford brought it to his attention.  There was a three way conversation between Mr 
Medford, Ms Woolrych and himself. 

45 Mr Brown says that he only saw the Comtel acquisition contract after it was signed.  He took no action on the substitution of 
documents because it was not a matter of operations; it was a matter for Mr Medford.  It was not seen as a disciplinary issue 
from his perspective (Transcript p.284).  He says, “We simply saw this as inefficiency, not - - not dishonesty”.  Mr Brown 
confirmed that Ms Woolrych had said that she had been asked to remove the balance sheet and to replace it with the updated or 
more accurate balance sheet.  In relation to poor performance, Mr Brown says typically there would be one or two written 
warnings following a specified number of verbal warnings (Transcript p.286).  He says Mr Shirren repeatedly and consistently 
received formal counselling.  He says this was probably not recorded.  Mr Brown says he was not involved in any discussions 
about the contract.  During October he may have asked Mr Shirren to go and look at the interface between the MYOB system 
and the job sheets.  Work had been completed and was not being invoiced.  Hence it was not making its way on to the 
accounts.  The expected sales based on the orders were usually short.  This was an interface problem between the Technology 
Deployment Division and Accounts.  It was not entirely the fault of Mr Shirren. 

46 Mr Brown says the company did have cash flow problems.  The task of talking to individual creditors was delegated to him.  
He says he did not have the authority at any time to approve expenditure.  He considers that any impact on staff morale was 
more to do with Mr Shirren than the issue of late payments.  Mr Brown rejects the suggestion that Mr Shirren was asked to 
correct the defective accounting system. 

47 Mr Brown says that Mr Shirren was initially told by Mr Medford that he was going to Perth IX.  Mr Brown says he was 
involved in discussions with Mr Medford about that decision.  These discussions were held about 3 weeks prior to Mr Shirren 
being advised.  Mr Brown says that Mr Shirren was at Perth IX when he took sick leave.  At the time of the transfer Mr Brown 
says Mr Shirren was happy for the change to occur and was quite enthusiastic.  He says he felt that Mr Shirren’s response to 
the transfer was largely one of relief.   

48 Mr Brown says that Mr Shirren failed to give him almost all the reports he asked for.  He says his attempts to manage Mr 
Shirren were at a personal level.  He was trying to solve the problem not punish Mr Shirren.  Mr Brown says that whilst at 
Perth IX, Mr Shirren stirred up the rest of the staff.  Mr Brown counselled him.  He did not issue any written warnings to him.  
Mr Shirren was responsible for the staff and Perth IX and their attitude was not adequate.  Mr Shirren never engaged in the 
work at Perth IX.  Mr Brown says that Mr Shirren was placed on annual leave when his sick leave expired.  Whilst Mr Shirren 
was on leave he telephoned constantly and made a nuisance of himself.  He pursued documents that did not exist.  Mr Brown 
insisted that when Mr Shirren came to the office and was asked to leave he repeatedly said, “Why are you asking me to leave? 
Are you dismissing me?”  Mr Brown says that he clarified that Mr Shirren was not being dismissed, that he needed to go home 
whilst Mr Brown assessed the issue of his medication and discussed it with senior management.  Mr Brown agrees that he did 
indicate to Mr Shirren that he considered that he had changed documents; he denies that he used the word fraud.  He says this 
was not the first time he mentioned this.  Mr Brown denies that he bundled Mr Shirren down a corridor.  Mr Brown denies that 
following this incident he had a discussion with Mr Wallace and said that Mr Shirren defrauded the company.  He agrees that 
he instructed Mr Wallace to change the pin numbers on the office entry systems. 

49 In relation to the email of 4 May [Exhibit A23] in which Mr Shirren says there was a difference between Comtel and himself 
and indicates that he needs to return to work, Mr Brown says that he does not know whether he discussed this with Mr 
Medford.  He says, “Certainly the issue that Don’s performance, in fact, his motivation, had now moved more towards 
furthering his own interests in this matter than his company duties, was certainly discussed.” (Transcript p.329).  Mr Brown 
says that Mr Shirren sent him an email indicating that he was not going to communicate with him again. 

50 Mr Brown says that on some occasions salary staff had to work weekends.  There was no entitlement to take days in lieu but 
on occasion he would advise them to take a day off.  It was quite possible that Mr Shirren worked a number of weekends.  He 
says, “Mr Shirren was diligent at carrying out the tasks that interested Mr Shirren”.  Mr Shirren was never satisfactorily able to 
establish exactly what his annual leave entitlement was. 

51 In relation to annual leave there was an exchange under cross-examination with Mr Brown as follows: 
“Mr Shirren is recorded as having leave due to him of $34,370?- --That was the - - the figure carried forward from the 
Comtel accounts which Don himself stated was not accurate.   
How do you know that Don himself stated that was not accurate?---Because I - - at the time I was trying to establish what 
this was when Don was on sick leave. Some investigation was made and I was aware that Wes Medford and Don had had 
some communication over leave carried forward because it was clear that we were liable to honour the leave that he had 
carried forward. We simply couldn't establish what that leave was, and I believe Don had said that "There it shows I've 
taken none. I have taken some. I will work out how much I've taken," and I believe that that was never - - that 
information was never provided.” (Transcript pp.335, 336) 

52 Mr Brown says that Mr Mathieson and Mr Nye were both disaffected and in Mr Shirren’s camp at the time.  He says he would 
object vehemently to Mr Shirren being reappointed as he is “basically incapable of performing those duties, and has 
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established that over a period of time, partly by dint of attitude”.  Mr Brown says that Mr Shirren’s entire life revolved around 
his grudge against the company and his staff are essentially tools of his game. 

53 In relation to Exhibit A36 in re-examination Mr Brown says that in relation to profitability on balance the company was 
profitable despite the loss in one division, being Technology Deployment Division. 

54 Mr Medford gave evidence that his first discussions with Mr Shirren, in relation to the sale of Comtel, were in late 2002.  At 
about the same time he was in discussions with Mr Horton in relation to the acquisition of E-Span by Didasko Limited.  He 
says E-Span proceeded to acquire Comtel, on the basis of the purchase of the assets and certain liabilities, because he held the 
view there was a huge risk to acquire the whole company as E-Span would inherit liability for all debts of Comtel.  Mr 
Medford says that after due diligence on Comtel he believed that the company was close to being insolvent.  He says it 
certainly had more creditors than it had the capacity to pay.  Mr Medford says Exhibit R10 was a letter of offer which had the 
purchase price and some of the key conditions of the agreement.  The document was to be superseded by the final 
documentation.  Mr Medford says the purchase price was to be a convertible note.  It was E-Span’s preference to have the 
whole amount as a convertible note as E-Span wished the transaction to be cashless.  It was to be held as a convertible note 
until the acquisition of E-Span by Didasko was complete.  At that point the shares were to be issued in the public company.  
Mr Medford said that Mr Shirren indicated that he wanted to maintain some shares in the future company.  The conversion into 
shares was to be automatic.  Mr Medford says in the purchase agreement there was a list of Comtel creditors included as part 
of the agreement.  This list of creditors upon agreement formed part of the schedule and they were the only creditors to be paid.  
The list of creditors was taken into account in determining the overall value of the business. 

55 Exhibit R11 is an agreement to purchase dated 24 April 2003.  Mr Medford says the date of settlement was 27 June 2003 and 
Exhibit R12 outlines the balance sheet of Comtel’s services as of that date. It outlines the cash position, the amount of money 
owed to creditors and the amount due to come in from creditors as well as other loans and assets of the business.  The trade 
creditors at that stage were owed $154,982.60.  The schedule to the agreement was produced by Mr Shirren.  Mr Medford says 
that Exhibit R13 was also produced by Mr Shirren.  He says it was a document produced about the same time as the balance 
sheet, i.e. on or about 27 June 2003.  Mr Medford says that Mr Shirren had on a couple of occasions tried to change the 
schedules in the contract once he became employed by E-Span.  The document shows the value of creditors at $181,007.86.  
He says this document was inserted into Schedule G of the contract.  Mr Medford says he confronted Mr Shirren about his 
attempt to substitute the document and Mr Shirren advised that the earlier document was incorrect and he wished to update it.  
Mr Medford says that he advised Mr Shirren that he could not go back and physically change the documents at that stage.  The 
document was Exhibit R14.  The first time Mr Medford saw Exhibit R14 was in about August 2003.  He was given a copy of 
the document by the bookkeeper Ms Cappetta.  Ms Cappetta had been given the document by Mr Shirren.  Mr Medford said he 
regarded the document as an unsophisticated attempt to add to the contract.  Included in the substitution documents is also 
Exhibit R15.  Mr Medford says that once E-Span sought to reconcile the amounts owed to trade creditors it became clear that 
considerably more than $154,000 was owed to creditors. 

56 Under the Sale Agreement, Mr Medford says E-Span had to pay Mr Shirren $25,000 on 15 October 2005.  This was not paid.  
This was because E-Span had difficulty with the creditors’ position of Comtel.  Mr Medford said that he set aside for Mr 
Shirren an additional amount of $25,000 worth of shares.  Mr Medford says that Mr Shirren preferred to have the cash.  
Mr Medford says that Mr Shirren indicated also that if there was a quick settlement with Didasko he did not see a problem with 
the shares as he could get the money out quickly either way.  Mr Medford says that E-Span then took that approach.  Mr 
Medford says the next payment of $25,000 was due 90 days after 15 October 2003.  Mr Medford says that he took the same 
approach with Mr Shirren to that payment.  This was an assurance made clear to Mr Shirren in the email of 6 February 2004 
[Exhibit R16].  There was then an exchange of emails about the payments and the conversion into shares [Exhibits R17 and 
R18].  Mr Medford says that the amount actually paid to Comtel creditors by E-Span and Didasko Technologies was $260,000. 

57 Mr Medford says that as part of the Sale Agreement, E-Span accepted the agreement entitlements of Comtel employees in 
respect to leave and that these entitlements would continue with the business.  He says the difficulties he had with Mr Shirren’s 
leave is that the schedule of leave provided by Mr Shirren contains a statement that his own leave entitlement was inaccurate as 
he had taken leave which had not been deducted.  Mr Shirren has never been able to provide a balance to Didasko which 
clarifies that in any way.  The list of annual leave entitlements was at page 24 of the document, titled Schedule H.  Mr Medford 
says that this document was produced by Mr Shirren and says “annual leave entitlements extracted from the pay rate wages 
program are as follows:  The hours I have accumulated have not been reconciled as I have taken holidays but they have not 
been entered by the previous accounts administrator”.   

58 Mr Medford says the amount of hours showed for Mr Shirren are 1,463.44 hours which has a dollar value of $37,030.65.  He 
says in Didasko’s due diligence of E-Span Mr Shirren was asked repeatedly to provide the information by Didasko.  Mr 
Medford says that Mr Shirren was unable to do so.  He says this is one of the issues that held up the acquisition for some four 
months.  He says E-Span believes that the contract has been made invalid by a number of breaches of warranties by Mr Shirren 
and E-Span will seek to have the contract overturned. 

59 Mr Medford says in discussions between April and June 2003 the terms of Mr Shirren’s contract was discussed.  He says Mr 
Shirren was to have a two year contract.  The terms of the contract were to be finalised in an actual employment contract 
between the parties (Transcript p.116).  Mr Medford says that several draft copies were provided to Mr Shirren.  He says it was 
agreed that Mr Shirren would begin employment with E-Span as if he already had two years tenure and therefore he could be 
entitled to ten weeks termination.  He says his contract was not established on 27 June, it was established about a month later.  
Mr Medford says in the meantime he gave Mr Shirren the employee behaviour standards which set out the terms and 
conditions under which he could be terminated.  He says Mr Shirren signed that document and it was put into the agreement of 
27 June 2003.  This document is Exhibit R19.  Mr Medford says it was clearly discussed between the parties how much notice 
could be given for termination of employment.  He says the only issue was whether Mr Shirren could be paid two weeks or ten 
weeks.  Because of this Mr Shirren was given a letter [Exhibit R21] to make it clear it could be ten weeks notice.  Mr Shirren 
signed this document on 19 August 2003 (Transcript pp.118, 119). 

60 Mr Medford says there were ongoing issues with Mr Shirren’s performance; the required physical management of his division 
was never achieved.  Mr Shirren had an inability to adhere to the standardised purchasing processes.  It was an ongoing 
problem with the allocation of resources.  Mr Medford says that both Mr Brown and he had almost weekly discussions with Mr 
Shirren about how he budgeted for jobs.  He says in his estimate, the cost of the division in terms of material was consistently 
30% higher than that budgeted for.  He says the division never achieved its budgeted profit.  Mr Medford says that Mr Shirren 
was required to achieve through his division $100,000 a month in sales.  This was a figure agreed at the time of sale of the 
business agreement.  This figure was never achieved by Mr Shirren. 

61 Mr Medford says he was hugely concerned about the sales figures for the Technology Deployment Division.  He says the 
division never achieved profitability in its own operations, let alone its ability to contribute to the overheads of the overall 
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business (Transcript p.130).  Mr Medford says that Mr Shirren was spending an inordinate amount of time on activities that he 
should not have been spending time on.  Mr Medford says that at the end of 2003 Mr Shirren’s physical management was 
becoming a growing concern.  His inability to implement the standard practice budgeting and budget management was 
becoming catastrophic.  Mr Shirren in January/February 2004 had no new work in hand hence these were low months.  Cash 
flow of the business had been managed carefully and Mr Shirren did not seem to have an idea what invoices were coming in.  
Mr Medford was frustrated by this.  Mr Shirren was not adhering to the purchasing system or the stock control systems of E-
Span.  Mr Medford says he advised Mr Shirren he was to be removed as manager of Technology Deployment Division.  He 
says it was made clear to him that he was being moved because of his lack of adherence to purchasing policies, because the 
division was not profitable and because he was resistant to changing practices.  Mr Medford says it was made clear that this 
was his last opportunity.  Mr Medford says Mr Shirren was given operational control of Perth IX.  He says basically there was 
not a great deal to do at Perth IX and he advised Mr Shirren he wanted him to concentrate on business development.  This 
discussion occurred in early February 2004.  Mr Medford says that Mr Brown pleaded with him to persevere with Mr Shirren 
and give him one more chance in the data centre.  Mr Medford says it would have been his preference to have dismissed Mr 
Shirren at that time. 

62 Mr Medford says that Mr Brown advised him that he had several meetings with Mr Shirren about his performance without 
suitable outcomes.  Mr Medford says he had too many discussions with Mr Shirren which he would classify as formal 
warnings.  He advised him that he would have to improve the performance of his division and improve time spent in business 
development activities.  He also mentioned that Mr Shirren needed to improve the management of the finances of the division.  
He says Mr Shirren responded indicating that he disagreed with what Mr Medford had said and hence it could not constitute a 
formal warning.  Mr Medford says that Mr Shirren physically only worked 7 days at Perth IX. 

63 Mr Medford says that he was aware that Mr Shirren was under enormous financial pressure in terms of Comtel’s creditors 
taking action against him on the basis of personal guarantees he had provided.  Mr Medford says that he had formed the view 
that potentially there were as many as $400,000 worth of creditors of Comtel and that if this had been known he would not 
have entered into the contract or would have done so at a very different price.  Mr Medford says that Mr Shirren was advising 
clients that E-Span had reneged on the agreement with him.  Mr Medford says on the date Mr Shirren was dismissed, Mr 
Horton contacted him and advised him that he had information that Mr Shirren had continued to advise creditors to pursue 
action against Didasko. Mr Horton said that Mr Shirren was now taking further action by seeking to be substituted in a wind-
up action.  Mr Medford says to the best of his memory Mr Horton indicated that Mr Shirren had applied to be substituted in the 
wind-up. 

64 Under cross-examination Mr Medford was unsure about which documents were the ones signed in April.  He says the signed 
documents went off to be stamped.  He is not sure where the documents were kept.  In respect of the trade creditors of Comtel 
he said there was a list of trade creditors.  He says these could not be paid as the ultimate position of the trade creditors was 
still unknown.  He said what needed to occur under the contract was the assignment of debt.  He says the fact that there was a 
difficulty with the trade creditors was the single matter which held up the settlement with Didasko for more than 5 months 
(Transcript p.177).  Mr Medford says the reconciliation of trade creditors of Comtel was done by Didasko.  He says he would 
have been advised by Mr Horton that trade creditors amounted to $260,000.  This was the amount as of March 2004 and these 
creditors were paid. 

65 Mr Medford says that Mr Shirren had a problem with the Accounts Department.  He says he had a conflict with the accounts 
person and wanted to blame accounts when something went wrong.  He says many times the problem in fact was that 
preparation of job sheets were inaccurate by Mr Shirren and his staff.  Mr Medford said he conducted two formal sessions of 
performance review with Mr Shirren.  He says this was not put in writing; it was an oversight. 

66 Mr Medford was asked whether there was a document to prove what Comtel creditors had been paid.  He said he was not sure 
and that document would reside in Didasko Limited (Transcript p.192).  He says Mr Shirren received a convertible note in the 
payment of $175,000 which was converted to shares at the time that Comtel received the shares. 

67 Mr Andrew Horton gave evidence that the Technical Deployment Division of E-Span, largely constituted of the former 
Comtel business, performed poorly between July and December 2003 with Mr Shirren as Manager.  He states that, “the 
communications division made money; the consulting division made money; the technical deployment division lost money” 
(Transcript p.24).  Consequently, Mr Horton says that Mr Shirren was moved to Manager of the Communications Division, “to 
give him some free space to be able to perform and move on” (Transcript p.12). 

68 Mr Horton says that in response to an enquiry by Mr Shirren regarding calculations for divisional bonuses, he stated to Mr 
Shirren that, “From the information I’ve received the bonus is only triggered on the achievement of budget” (Transcript p.53).  
Mr Horton says that Mr Shirren was not provided with the bonus calculation figures until the eve of this hearing. Further, Mr 
Horton says that Mr Shirren was not provided with the profit and loss accounts of the Technical Deployment Division while 
Manager of that division.  However, Mr Horton asserts that Mr Shirren was the person providing the information that would go 
into the accounts so he should have known how the division was faring.  In any case, while Mr Shirren was in the position of 
Manager of the Technical Deployment Division, Mr Horton says that he was aware that Mr Medford counselled him on his 
performance. 

69 Even before Mr Horton heard about Mr Shirren taking actions to substitute, he says that the company was contemplating 
terminating Mr Shirren’s employment.  It is Mr Horton’s view that Mr Shirren was seeking to agitate and make life difficult 
within the company.  Mr Horton’s evidence in relation to his knowledge of the substitution was given in two parts.  Initially, 
Mr Horton says that he knew of the attempted substitution of Comtel in the place of Corser & Corser in a winding-up 
application against E-Span on 5 May 2004 because he says that the attempt to substitute occurred on that day.  He further says 
that he discussed the termination of Mr Shirren with Mr Medford following the attempt to substitute on 5 May.  However when 
Mr Horton later gave evidence on this point he says:  

“And what was the trigger, if I can call it that - - I think you referred to that last time, for the summary dismissal?---Sure. 
And, again, the question that you're asking was what we're aware of as at the 5th of May. And I'm aware that I'm back here 
to clarify what I'm - - what I'm aware of. I can't 100 per cent say that at the time that we were aware that Mr Shirren was 
going to attempt a substitution against the company. However, the advice that I was given and that, you know, we stood by, 
was that this was a likely eventuality and a risk that we felt that, you know, we couldn't - - we couldn't let go, and that was 
subsequent - - look, we'd - - we'd made numerous phone calls to Corser & Corser to confirm, firstly, that they'd received the 
payment, and secondly, that they'd withdrawn the - - the wind-up application against Didasco Technologies, and when - - 
they had let us know that they hadn't withdrawn that application, and they also let us know that they couldn't dialogue with 
us any further than obviously we - - and they also indicated to us that the reason they couldn't dialogue with us any further 
was that they felt that they were conflicted, and that they were aware that there was further significant litigation, or there 
was significant litigation about to be commenced against the company, so - - by Comtel Services.” (Transcript p.147) 
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70 Mr Horton says the date he spoke to someone from Corser & Corser was 4 May.  He can not recall whether he was directly 
told that Comtel would be seeking to apply for a substitution.  When Mr Horton wrote Exhibit R2 he says that he thinks he was 
aware of the wind-up application by Comtel but could not conclusively say that he was. 

71 The evidence of Mr Shirren is extensive and largely given by way of a written witness statement as directed by the 
Commission.  It is not necessary in my view to repeat much of the evidence of Mr Shirren and hence I have condensed the 
evidence to essential points upon which he was cross-examined.  For reasons which I will develop, it was patently clear 
following Mr Horton’s evidence that Mr Shirren had been unfairly dismissed in a summary and pre-emptory manner.  I do not 
go to that point in any great degree in dealing with Mr Shirren’s evidence.  I will say more as to the credibility of witnesses, 
however, I would say that Mr Shirren’s evidence as to his knowledge and the timing of his actions relating to the substitution 
application should be treated with caution.  I consider that Mr Shirren had fully considered his options to make a substitution 
application well before 5 May 2004.  He had researched the type of action on his own evidence and he had spoken to Mr 
Kavenagh about taking on E-Span.  Mr Kavenagh chose not to represent him. 

72 Mr Shirren says that when he moved to Perth IX he understood that he was being promoted.  A memorandum was discussed 
with Mr McGuinness, Mr Brown and himself and sent out to the staff (Exhibit A41, Attachment 123).  He says Perth IX is a 
substantial asset and a new asset for the company which is highly technical.  Mr Shirren says in the period just prior to his 
termination he assumed that he was away on paid leave.  He did not remember the company querying this and says he never 
received an answer.  Mr Shirren says that the amount of leave owed to him was initially registered in the Sale Agreement as 
being 1,463.44 hours.  He says he then accrued 20 days a year in leave and refers to Exhibit R21.   

73 Mr Shirren says that the amount of leave claimed is $45,609.70.  This is contained in the spreadsheet which includes the initial 
amount of annual leave carried through by the agreement plus amounts of sick leave and accumulated annual leave during his 
employment with E-Span (Transcript p.402).  Mr Gregory for the applicant says that when Mr Shirren was asked to take 
annual leave he did so on the condition that it would be all reimbursed if his stress claim was successful.  He was told not to 
return to work on 1 April 2004.  Hence if the Commission found that Mr Shirren should have remained on his own leave and 
he should have his own leave deducted then he would continue to accrue sick leave during that period.  Mr Shirren says that 
the total number of hours he claims is 1459, having regard to the period he was off which he has claimed under Workcover, 
and he uses an hourly rate of $31.25 to achieve the total claim of $45,609.70.  The leave spreadsheet is at Exhibit A41, 
Attachment 47 of the documents. 

74 Mr Shirren has not been employed since he was terminated from his employment at E-Span.  He says he noticed he has not 
been paid superannuation because he closed his personal fund down on 30 June 2003 and joined AMP and he has not provided 
those details to his employer.  He has not been asked for them.  The loss sustained as a result of his termination has been 
detailed at Exhibit A41, Attachment 124. 

75 Mr Shirren says he would not have difficulty being reinstated and working at E-Span because Mr Horton is in Melbourne and 
he does not believe Mr Medford would have a continuing role with the company after the purchase by Didasko of E-Span.  Mr 
Shirren says Exhibit R7 detailing the profit of the company’s divisions is not accurate.  He says income has been moved out of 
the Technology Deployment Division and into the Communications Division.  Mr Shirren says the total bonus he claims is 
$782,554.37.   

76 Under cross-examination Mr Shirren denies that the monthly budget for the Technology Deployment Division was $100,000 
per month [Exhibit R23].  Mr Shirren says that he did discuss with Mr Medford that he could not be dismissed within the first 
two years of his employment.  Mr Shirren agrees that he signed the contract Exhibit R21 incorporating the standards for 
employment.  He insists however that he had an employment contract for two years.  He agrees that he could be dismissed in 
the first two years for a valid performance reason (see Transcript pp.423, 424).  He says however that the contract meant that if 
he was dismissed in the first two years he would be paid out for the two year period.  He says this was agreed with Mr 
Medford.  He says this extends also to if he was summarily dismissed (Transcript p.425).  He says the 10 weeks notice is for 
the contract after the two year period. 

77 Mr Shirren says that the figures provided for the company in terms of profit and loss are “possibly accurate” but the allocation 
to the Technology Deployment Division is wrong (Transcript p.433).  He agrees the company’s figures indicate that there is 
about $100,000 in loss in the Technology Deployment Division for the period July 2003 to January 2004.  Mr Shirren says he 
does not know whether Mr Medford was disappointed with the performance of the Technology Deployment Division because 
he was never told that he was (Transcript p.348).  He disagrees that the performance of the Technology Deployment Division 
was causing a cash drain upon E-Span.  He disagrees that he was moved to Perth IX because of poor performance in the 
Technology Deployment Division.  He agrees that E-Span did suffer cash strain during July 2003.  He disagrees that he found 
it difficult to report to Mr Medford and Mr Brown.  He felt that Mr Brown was interfering with the management of the 
Technology Deployment Division.  He denies there was dispute between Comtel, E-Span and himself during the period of his 
employment by E-Span (Transcript p.441, 442).  He denies that the reason for the stress at work was due to the dispute over 
the Sale Agreement.  He said it was due to Mr Brown’s management and E-Span having no cash to pay its creditors.  
Mr Shirren agrees that in the email [Exhibit R28] Mr Medford expressed his unhappiness with Mr Shirren’s performance.  Mr 
Shirren says he took the email to mean that Mr Medford was threatening him.  He says he was upset by the email.  Mr Shirren 
says there was no dispute over the Comtel creditors, it was the lack of the Comtel creditors being paid that caused him concern.  
He says he approached Mr Brown on 28 January 2004 and told him he was having trouble working.   

78 In respect of the bonuses Mr Shirren says at paragraphs 81 and 93 of his witness statement that Mr Medford indicated to him 
that his bonus would apply to whatever position he worked in, referred to him as a major contributor to the business and 
indicated that he would give him a letter of appointment with the same bonus structure as applied in his original contract.  He 
denies Mr Medford said to him that working as manager of Perth IX would be his last chance.  He says the email in which Mr 
Medford raised concerns about his performance occurred after Mr Shirren was at Perth IX and when he was taking stress leave.  
He agrees that the mention in Exhibit R28 of “other more drastic alternatives” meant dismissal.  He denies that Mr Medford 
ever discussed this with him.  Mr Shirren says that the company neither agreed nor disagreed to pay him leave during 
March/April 2004 when he was away due to stress.  He says he wrote to the company querying this and did not receive a 
response.  He denies that the stress he suffered during that time was due to the dispute over the Comtel Sale Agreement.  He 
says it may have contributed to it but it was not the cause for it; it was only a minor contributor.  He denies that he had an 
ongoing dispute with Mr Medford and his refusal to pay all the Comtel creditors.  He insists that his move to Perth IX was a 
promotion.  Mr Shirren denies that E-Span had to pay in excess of $181,000 to Comtel creditors.  Mr Shirren says that in the 
time he worked for E-Span none of the debts of Comtel and nothing in his contract was ever disputed.  He denies that by 5 
March, 2004 the relationship between Mr Medford and himself had broken down.  Mr Shirren denies that at that time Mr 
Medford was concerned that Mr Shirren was telling clients and suppliers that E-Span was insolvent.  Mr Shirren says, “That is 
all made up”. (Transcript p.470).  Mr Shirren says he did not have a commercial dispute with E-Span whilst he was an 
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employee of E-Span.  He says no one gave him an email telling him of such a dispute in relation to the amounts he claimed.  
He denies that the time he was an employee of E-Span that he felt cheated by Mr Medford.  He says he thinks that now.  He 
denies that in February/March 2004 he was telling suppliers and creditors that E-Span was insolvent and could not pay its bills.  
He agrees that as of 27 March 2004 he felt Mr Medford was unfit to manage a major asset, i.e. a public relisted company 
[Exhibit A16]. 

79 Mr Shirren says it did not dawn on him until 4 May 2004 that someone was trying to wind-up E-Span.  He did not know it was 
Corsers.  He agrees that he had done research about applications for substitution of creditors in winding-up matters.  Mr 
Shirren denies that he knew of the wind-up application against E-Span on 3 May 2004 (Transcript p.481).  In respect of the 
conflict of this evidence with his witness statement he says this was a change that he asked his lawyers to make and perhaps 
they were not made.  He agrees that his lawyers Zilkens & Co entered an appearance on his behalf in the Corsers winding-up 
application of E-Span on 5 May 2004.  He says at paragraph 320 of his statement that he gave Mr Gregory instructions to go in 
to the action as a supporting creditor or to apply to be substituted.  He says he was to wait and see what happened on the day 
the matter returned to the Supreme Court (Transcript p.485).  He says he did not decide until 3.15 pm on 5 May 2004 to be 
substituted as a creditor for Corsers.  Mr Shirren denies that on 4 May 2004 Ms Jan Eastman from Corsers advised him that E-
Span had paid their debt to Corsers.  He denies he told Ms Eastman on that day that Comtel had applied to be substituted for 
Corsers in the winding-up application of E-Span. 

80 Mr Shirren was asked directly as follows: 
“Do you concede that there’s a fundamental conflict between your duty of loyalty as an employee and seeking to wind-up 
your employer? Yes or No? --- I’d say no, without clearly defining the duties of loyalty” (Transcript p.491). 

Closing Submissions 
81 Mr Smetana for the respondent submitted that a dispute existed between Comtel, E-Span and the applicant in relation to the 

Sale Agreement dated 24 April 2003 [Exhibit R11].  In January/ February 2004 the company decided to transfer Mr Shirren to 
Perth IX.  Mr McGuinness took over the Technology Deployment Division which had been previously managed by Mr 
Shirren.  The company needed the Technology Deployment Division to do well for the sake of the company.  The company 
was in cash flow problems at that time.  The Technology Deployment Division had not made a profit between July 2003 and 
January 2004 under the management of Mr Shirren.  Mr Medford held Mr Shirren responsible for this as indicated in his email 
of 17 February 2004 [Exhibit R28].  The applicant has a background of poor performance in his employment.  However, the 
applicant was summarily dismissed due to the winding-up application of E-Span which the applicant, as a director of Comtel, 
pursued.  Mr Smetana submitted that the actions of Mr Shirren in doing so displayed a fundamental conflict of interest with his 
role as an employee. 

82 Mr Smetana submitted that Mr Shirren instructed lawyers on 3 May 2004 to prepare the winding-up application.  He submitted 
that Comtel’s actions are in fact the applicant’s actions.  Mr Horton became aware that the applicant was intending to take this 
litigation in discussions with Ms Eastman of Corsers.  The concerns of Mr Horton turned out to be correct as the applicant took 
this action against E-Span on 6 May 2004 in the Supreme Court.  The application having been filed the day earlier.  Mr Shirren 
was summarily dismissed on 5 May 2004.  His legal counsel then challenged the respondent’s right to terminate Mr Shirren.  A 
letter was then sent to Mr Shirren on 11 May 2004.  The actual date of termination is irrelevant in Mr Smetana’s submission.  
The cause of Mr Shirren’s summary dismissal was due to the actions he took against his employer via Comtel in seeking to 
wind-up E-Span.  This was a gross breach of duty and loyalty to his employer.  As a matter of law a company can rely on 
matters arising following the dismissal in justifying the termination of an employee. 

83 In relation to the annual leave the applicant has failed to satisfy the onus he bears in respect of identifying the quantum 
claimed.  In the alternative, Mr Smetana submitted that the annual leave claim arises from the sale contract and is thus a 
commercial matter and outside the jurisdiction of the Commission (see Hotcopper Australia Ltd v SAAB [2002] 82 WAIG 
2020).  The leave claimed is only for service whilst Mr Shirren was with Comtel; any accrued leave with E-Span had been 
effectively exhausted.  Further, in the alternative, Mr Shirren was summarily dismissed, and in accordance with s.24 of the 
Minimum Conditions of Employment Act 1993 he is not entitled to any of the leave sought. 

84 In relation to the claim for bonus Mr Shirren has failed to display that the Technology Deployment Division made any profit.  
The bonus identified at page 2 of the contract is tied to that division.  There was no agreement to pay any bonus in respect of 
Perth IX.  There is no evidence of any profit made in Perth IX for the limited period of time which Mr Shirren managed the 
division.   

85 The claim for the balance of the fixed term contract is not sustainable given the applicant was summarily dismissed.  There is 
not, and there could not be, an agreement that the applicant was to be paid the entire first two years of the contract, particularly 
in the matter of summary dismissal.  The evidence of Mr Medford is that the contract included provision for 10 weeks’ notice.  
Mr Smetana referred the Commission to the cessation of employment clause in Exhibit R21.  

86 Mr Smetana submitted that reinstatement, if the Commission were to consider this, is impractical as both Mr Medford and Mr 
Horton have expressed their deep dislike of the applicant given the matters in conflict between the parties.  The winding-up 
application by Comtel of E-Span is still afoot.  If the Commission were to find against the respondent in respect of this point 
then Mr Smetana submitted that the applicant was in fact unfit for work in the period following his dismissal and leading up to 
the hearing.  The evidence of Dr Chin is clear on this point.  This then is primarily a workers compensation matter. 

87 Mr Smetana submitted that the Commission does not have jurisdiction in respect of the superannuation claim.  He submitted 
there were no monies owing in unpaid wages and in respect to the claim for the motor vehicle this falls as part of compensation 
and the respondent does not dispute the figures claimed by the applicant should the Commission turn its mind to compensation.   

88 Mr Gregory for the applicant submitted in close that the respondent looked for a business and decided to buy Comtel but did 
not have the money to pay for it.  Mr Shirren was to remain a director of Comtel until such time as Comtel was paid the monies 
owed for the sale.  Mr Shirren was never paid these monies in full.  Mr Gregory submitted that the evidence of Ms Woolrych 
was that the respondent loaded up expenses in respect of the directors of the company and others, injured the Technology 
Deployment Division, hence affecting the profits of this division.  Mr Gregory submitted that the application by Comtel in the 
Supreme Court is simply an application for substitution as a creditor pursuing a rightful debt and the application should not be 
confused with Mr Shirren and his entitlements as an employee.  Mr Gregory submitted that both Mr Horton and Mr Medford 
gave evidence that they were experienced in the business and required a paper trail in respect of matters but no such trail of 
documents exist which support a summary dismissal of the applicant. 

89 Mr Gregory says that the questions are whether Mr Shirren had a fixed term contract, whether summary dismissal of Mr 
Shirren could be justified and the fairness of the termination in all circumstances, whether reinstatement is practical, 
alternatively the issue of compensation and the issues to do with the contractual benefits claimed. 
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90 Mr Gregory submitted that the respondent bears the burden in respect of justifying that the summary dismissal was warranted.  
For a summary dismissal the employee’s actions must be seen to be repudiation of the contract, the conduct must be wilful 
(Newmont Australia v AWU 68 WAIG 677, North v Television Corporation Ltd (1976) 11 ALR 599, Concut Pty Ltd v Worrell 
(2000) 75 AWR 312).  The respondent’s evidence is that the applicant was summarily dismissed following the decision by Mr 
Horton.  The applicant was ejected from the premises on 3 May 2004 and the applicant sought clarification of this and did not 
receive any.  Mr Shirren indicated that he could deal with the issues to do with the sale contract separately and at arms length 
from his duties as an employee.  The evidence of the applicant and Mr Kavenagh indicated that the respondent acted prior to 
any commencement of proceedings by Comtel against E-Span.  The respondent could not have known that the applicant was 
applying for substitution as a creditor.  In any event, these are normal commercial transactions and separate from Mr Shirren’s 
role as an employee.  The respondent’s actions in not paying Comtel were unfair and then to dismiss Mr Shirren for seeking to 
take action to recover monies owed is patently unfair.  A full investigation into Mr Shirren’s actions was required before any 
termination and Mr Shirren should have been given the opportunity to be heard in respect of any allegations but was not.  Mr 
Horton sought to improve on his evidence in respect of why and how Mr Shirren was terminated but it is clear that Mr Shirren 
was terminated prior to any knowledge by the respondent as to actions taken by Comtel in the Supreme Court.  Mr Gregory 
agrees that ultimately the actions of Comtel in the Supreme Court, if successful, would lead to the winding-up of E-Span 
unless the debt claim was satisfied in some way. 

91 Mr Gregory, counsel for the applicant, during the hearing of evidence submitted there were three deeds in relation to the 
agreement.  Two of these deeds were signed.  The first was signed on 24 April 2004 and the second was signed on 27 June 
2004.  The only substantial difference between the April and June documents exist in clause 5, and the convertible note which 
is Annexure J in the April document was stamped by the Treasury.  It was submitted that there were also documents which 
should have been attached to the April agreement.  Mr Gregory submitted that the documents of 27 June 2004 had been 
tampered with.  He submitted that for the purpose of this hearing the only part of the document that could be relied upon 
relates to clause 17 (1) which provides for the employment of Mr Shirren. 

92 Mr Gregory says he would prefer to use Exhibit A44 document 49 rather than Exhibit R11 as the contract.  It is clear from that 
agreement (clause 17) that Mr Shirren was employed for two years.  Exhibit R21 is the final document signed.  Exhibit R21 
and the amendment show that it was left open to be read as a fixed term contract.  Mr Shirren at all times understood that he 
had a two year contract and took steps to ensure that.  In this way then Mr Shirren is entitled to the balance of the two year 
contract.  It is clear from the exchange of emails between the applicant and Ms Manning that Mr Shirren would not sign the 
contract until it was clear that it was a fixed term contract [Exhibit A38]. 

Summary Dismissal 
93 The respondent maintains that Mr Shirren was dismissed summarily on 5 May 2004 due to a fundamental conflict of interest in 

his duties as an employee because he sought to substitute Comtel as the plaintiff in an application by Corser & Corser to wind-
up E-Span.  This was a decision taken by Mr Horton in discussion with Mr Medford.  Mr Medford says he considers Mr 
Horton spoke to him about this on 5 May 2004.  The evidence of Mr Horton is, in effect, that through numerous conversations 
with Corser & Corser on 4 May 2004, regarding the debt to that firm and the bank details to which the payment could be 
transferred, he and others operating for Didasko became aware that Mr Shirren intended to pursue the substitution application.  
There is a question as to the date of termination, however, this is not relevant in my view as the later date arose from a query 
on behalf of the applicant (or the applicant’s solicitor) as to whether the proper entity had effected the dismissal.  There can be 
no doubt that the respondent intended to and effected a summary dismissal on 5 May 2004.   

94 The relevant letter and email would appear to have been sent at approximately 11.50am and 12.55pm respectively.  They read 
as follows: 

“Dear Don 
It is with regret I inform you that we have decided to terminate your employment effective immediately. 
While there have been numerous reasons for this decision (including, but not limited to, your unsatisfactory performance), 
we have carefully examined the potential conflicts arising out of your dual roles as the Managing Director of Comtel 
Services P/L on one hand and out of your responsibilities as an employee of E-Span Solutions P/L on the other hand. 
We understand that you may hold a different opinion in this regard, yet we believe that the conflict inherent in your 
occupation of both roles has made it impossible for you to effectively fulfil your obligations to E-Span Solutions Pty Ltd 
and has consequently made it impossible for us to retain your services. 
Upon return of the Company motor vehicle all outstanding leave entitlements will be immediately honoured.  
We wish you the best of luck with your further career. 
Yours sincerely, 
Andrew Horton 
Managing Director/Chief Executive Officer” 
“Good Morning Don, 
It is with regret I enclose a letter terminating your employment effective immediately with e-Span Solutions P/L. 
I have also forwarded a copy of this via certified mail to your home address. 
As of this morning I can confirm the following: 
1. 1,750,000 shares have been issued to you personally under instructions from Avanti as part settlement of the e-

Span – Comtel contract. 
2. A cheque has been issued and mailed to your home address relating to outstanding leave entitlements for Sharon 

Woolhouse. 
3. I have attempted to resolve the outstanding Comtel debt to Corser and Corser via our legal counsel, however have 

been advised by Corser’s that under instruction they were to provide no information. 
Regards, 
Andrew Horton 
Managing Director” 
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95 What is clear from those two documents, sent during the morning of 5 May 2004, is that there is no mention of the application 
for substitution.  It says simply that Corser’s “under instruction were to provide no information”, and that there are “potential 
conflicts arising out of your dual roles”.  It mentions also the Comtel debt to Corser & Corser. Mr Kavenagh’s evidence is that 
he knew that E-Span had accepted some liability for Comtel’s debts as Mr Shirren had earlier informed him of that. The letter 
later says that “your occupation of both roles has made it impossible for you to effectively fulfil your obligations to E-Span”.  
It is reasonable to assume, in my view, that if Mr Horton was aware that the substitution application was a “likely eventuality” 
and a “risk” to the respondent then this would have been mentioned in the letter or email.  It is a very specific action and attack 
on the company and would give clear substance to otherwise generalised notions of Mr Shirren’s alleged conflict of dual roles. 

96 I would add that if Mr Horton had been so troubled on 5 May 2004 about Mr Shirren’s alleged impending application for 
substitution, then he was able to raise the issue with Mr Shirren.  Typically an employer would raise issues of alleged 
misconduct with an employee and seek an explanation before forming a view as to the action to be taken.  Failure to do so may 
be a clear measure of unfairness.  In this case, the alleged misconduct was prospective and one might assume that if the 
employer was so concerned about the impending action, so as to summarily dismiss an employee, they might have made that 
known to the employee.  In other words Mr Horton might have told Mr Shirren, or conveyed to him in writing, that should he 
take such action the respondent would view it as a fundamental breach of his contract and duty to his employer such that it 
warranted summary dismissal.  This did not occur.  These matters cause me to have considerable doubt about the evidence of 
Mr Horton. In fact on Mr Horton’s evidence alone it is clear in my view that Mr Shirren’s summary dismissal was unfair as 
even if Mr Horton’s evidence can be thought to be credible, he took inadequate steps to address the situation with Mr Shirren.  
However, I do not consider that Mr Horton had knowledge of the substitution application at the time of dismissal. 

97 There is the unchallenged evidence of Mr Satie who was given responsibility for securing the return of Mr Shirren’s company 
vehicle.  Mr Satie’s evidence is that on 5 May 2004 he was told by Mr Horton that he should secure the vehicle and then 
Didasko would pay Mr Shirren his termination benefits.  He was advised by Mr Horton in similar terms just after 8.30am on 6 
May 2004.  Then at about 10.30am on 6 May 2004, Mr Satie was again contacted by Mr Horton and advised that, as Mr 
Shirren had commenced legal action against E-Span that morning, the termination process had ceased.  I take that to mean that 
the payments had ceased. This evidence suggests that Mr Horton became aware of the substitution application on 6 May 2004. 

98 Mr Kavenagh’s evidence also leads me to doubt the credibility of Mr Horton’s evidence.  Mr Kavenagh was both careful and 
clear in giving his evidence.  He referred to contemporaneous file notes which he had made.  His recollection is that he was not 
aware until 6 May 2004, when the matter of Corsers v E-Span came on before Master Newnes, that Comtel intended to seek to 
make the substitution application.  Ms Eastman from his firm was present the previous day in a meeting with Mr Shirren and 
the matter was not raised.  Mr Kavenagh confirmed with Ms Eastman prior to attending the Commission that his recollection 
of events coincided with her.  Hence it is highly improbable that anyone from Corsers did, or was able to, inform any person 
acting for Didasko about the substitution application.  The onus lies with the respondent to prove that the reason for the 
summary dismissal was justified.  Ms Eastman was not called and so I do not have any direct evidence from her.  Mr 
Kavenagh’s evidence leads me to conclude that no one from Corsers advised any person from Didasko about the substitution 
application. 

99 Given the evidence of Mr Kavenagh, which I accept, it is also not probable that any person from Corsers was involved in the 
multiple conversations with representatives of Didasko as Mr Horton claims.  Ms Eastman and Mr Kavenagh were the 
principal people at the firm involved with the debt issue.  Another partner of Mr Kavenagh helped simply to calculate the 
amount of debt and costs.  I am concerned also about the discrepancies in evidence between the first occasion in which 
Mr Horton gave evidence and the second occasion.  This left me in some doubt as to whether Mr Horton was a witness of 
truth.  In short, I accept Mr Kavenagh’s evidence over that of Mr Horton.  I view the evidence as being directly at odds on the 
important issue of the awareness on the part of the respondent about Mr Shirren’s intentions to seek to substitute Comtel in the 
wind-up application against E-Span.  I find that Mr Horton did not know of the application to substitute prior to the dismissal 
of Mr Shirren and hence this could not have been a factor in considering his dismissal.  In this way I reject the principal 
submission on behalf of the respondent that the substitution application was central to the summary dismissal of Mr Shirren 
and justified such a termination. I find Mr Shirren was dismissed unfairly (Undercliffe Nursing Home –v- Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). 

100 I will later deal with the performance issues, however, I would consider it unusual to reach a conclusion that the non-
attainment of sufficient profit levels by a manager is typically a reason sufficient to warrant summary dismissal, as opposed to 
dismissal on notice.  There is an argument, raised by Mr Smetana on behalf of the respondent, that information received 
subsequent to dismissal may be used to justify the dismissal.  Put differently, even if the respondent did not know or was not 
certain that Mr Shirren through Comtel was intending to take action against the respondent, the fact is that he did and this is a 
fundamental breach of his duty.  The difficulty I have with this submission is that the respondent says that they were aware at 
the time of dismissal, and I have covered why I disagree.  The respondent could then not have formed a reasonable view upon 
which to base the dismissal.  The applicant was dismissed prior to making the application in Court on 6 May 2004.  This could 
have affected the applicant’s mind as to whether to make the application.  So it is not a situation where for example an 
employee is accused of stealing and subsequently more information comes to light which supports that view.  In this matter, 
using this analogy, it would be like saying that the respondent knew that Mr Shirren was going to steal, so he was sacked, he 
then stole, so the respondent was right to dismiss him.  It may have been that Mr Shirren was spurred on to take aggressive 
action against E-Span due to his dismissal.  Mr Shirren was no longer in an employment relationship with the respondent at the 
time he took such action. 

101 On this latter point, it is not an issue about which the Commission should hypothesise.  The matter was traversed at length in 
evidence and Mr Shirren was cross-examined about his intentions.  I should say that I do not accept the proposition put 
forward in evidence and submission on behalf of the applicant that I should somehow separate the interests of Mr Shirren from 
the interests of Comtel, and that Mr Shirren was capable of doing so and hence capable of adequately avoiding any conflict in 
the two roles.  Mr Shirren was adamant that there was no dispute.  This is simply not credible. In this case there is no purpose 
or sense in neatly separating the two entities and saying that they acted independently.  Mr Shirren was the sole director of 
Comtel.  He is the one who stood to benefit from the legal entity Comtel receiving payment of the alleged debt.  The applicant 
says that he is entitled to pursue the alleged debt to Comtel and that is a commercial matter and separate to his employment.  I 
do not have a difficulty with this point.  However, an action taken which it is agreed would have the ultimate effect, if 
successful, of winding-up the respondent company would in my view be repugnant to the contract of employment (see Blyth 
Chemicals Ltd v Bushnell (1933) 49 CLR 66).  In fact, as Mr Shirren was forced to admit, if the action of Comtel, of which he 
was in control, was ultimately successful, he would have had the debt to Comtel satisfied but he himself would have been left 
without employment.  It is then hard to envisage how this type of action could not be seen to be inimical to Mr Shirren’s 
contract of employment.  The submissions on behalf of the applicant also canvassed that the action for substitution may have 
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been tactical in nature and that the result may not have been a winding-up of E-Span.  I am not at all persuaded by these 
submissions. 

102 The evidence of Mr Shirren in relation to what he may have intended to do concerning the substitution application is not 
credible in my view. He clearly had researched the possibility of taking such an action in pursuit of the debt.  He clearly, on Mr 
Kavenagh’s evidence, had sought legal advice as early as April 2004 concerning the debt. I do not consider that Mr Shirren 
somehow simply launched on this idea late on 5 May 2004. It had been within his contemplation much earlier. 

Fixed Term Contract 
103 An important aspect of this application is whether the employment contract is a fixed term contract for the first two years, or 

whether the contract in the first two years could be terminated on notice. It is common ground that an employment was made 
between Mr Medford and Mr Shirren [Exhibit R21] and it reads as follows:  

“It is with pleasure that I write to confirm the terms of your contract, as set out below. 
Position: Your position title is Manager, Projects and Technology Deployment Division 

Although your position is confirmed as at 27th June, 2003 by mutual agreement in 
writing it may be required to perform other duties at the Company’s request in line 
with your skill and competence. 

Compensation: Effective 27th June, 2003 your salary will be $65,000 per annum, plus 
superannuation.  Your salary will be paid fortnightly directly into your nominated 
bank account.  Based on your work performance, you may be eligible to 
participate in future company remuneration reviews. 

Salary Conditions 
$65,000 per annum  
10% superannuation  
Fuel Card For business and personal use 

Table 2 These bonuses are individual (I) or team (T) bonuses 

Bonus Conditions 
10% of Division Net Profit 
after first $30K net profit per 
quarter. 
25% of Division Profit after 
50% IRR 

Determined six monthly in arrears (T) 
Determined six monthly in arrears (T) 

5% of Division Net Profit 
achieved over 12 months 

(I) 

2% on gross personal sales 
after first $600K 

(I) 

Occupational 
Superannuation: The Company’s superannuation contribution will be paid into your nominated 

superannuation fund. 
Standard of Dress: Dress is to be of a professional standard at all times. 
Hours of Work: Your hours of work will be based on the business’s needs and discussed and 

agreed with your line manager. 
Location: You shall be located at our Belmont office, however this may be varied from time 

to time dependent upon future Company needs. 
Leave Conditions: You will be entitled to four weeks annual leave per annum and leave loading has 

been built into your base salary.  You are also entitled to parental and family 
leave.  You will also be entitled to sick leave which accrues at 61 hours for each 
year on a cumulative basis. 

Variation of Agreement: Notwithstanding changes to compensation which will be advised to you in writing 
at that time, this contract will remain until such time as you enter into a new 
employment contract with the Company or until you cease employment with the 
Company. 

Cessation of Engagement: Beyond the initial term of the contract, termination for whatever reasons, (apart 
from reasons which constitute summary dismissal which may occur without 
notice) can be effected by either party giving notice, in writing to the other party 
or by payment in lieu of notice at anytime, dismissal for failure to perform 
requiring the same notices of payment in lieu of notice. Provided below is the 
required notice: 
2 years up to 5 years 10 weeks 
5 years and over  14 weeks 
The Company may withhold pay if you fail to give the appropriate notice or to 
work out the appropriate notice period, payment of any salary or annual leave in 
lieu of the notice period. 
By mutual agreement, part or all of the period of notice may be varied by written 
agreement. 
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Confidentiality: Unless you are authorized to do so, you are not to divulge any information you 
obtain as a result of your appointment, to the media, the public generally or to any 
other personnel within the Company except and unless it is of a general nature and 
of general knowledge and you do so as a consequence of the performance of your 
responsibilities.  All knowledge and/or information written or otherwise related to 
the activities of the Company obtained by you as a consequence and in the course 
of your engagement becomes the property of the Company, and unless otherwise 
authorized during the term of your employment or thereafter must not be divulged 
to any other source.  Upon termination of your services with the Company, you 
must return to it all papers, documents and any equipment that are in your 
possession and relate to any of the foregoing. 
You shall not, directly or indirectly engage or interest yourself during the currency 
of your employment and shall not seek or receive commission, payments of any 
sort, in relation to services rendered to clients or associates of the Company, 

Behaviour Standards: As part of your employment contract, you are requested to read, sign and return 
with your acceptance of this contract, the attached acceptance form of the Avanti 
Group International’s Employee Behaviour Standards. 

As an indication of your acceptance of the conditions stipulated above, please sign the attached form and return to Ann 
Manning at your earliest convenience.” 

104 There is also an earlier version of the employment contract [Exhibit R20] which was not signed and which was amended prior 
to signing.  Importantly, the Cessation of Employment clause is different and reads as follows: 

“Cessation of Engagement: Termination for whatever reasons, (apart from reasons which constitute summary 
dismissal which may occur without notice) can be effected by either party giving 
notice, in writing to the other party or by payment in lieu of notice. Provided 
below is the required notice: 
Less than 3 months 2 weeks 
3 months up to 1 year  4 weeks 
1 year up to 2 years 6 weeks 
2 years up to 5 years 10 weeks 
5 years and over  14 weeks 
The Company may withhold pay if you fail to give the appropriate notice or to 
work out the appropriate notice period, payment of any salary or annual leave in 
lieu of the notice period. 
By mutual agreement, part or all of the period of notice may be varied by written 
agreement.” 

105 Further, there is an email [Exhibit A38] which relates to Exhibit R20 whereby Mr Shirren queries the wording.  Mr Shirren’s 
precise intention is not clear from the email.  The email reads: 

“Re:  Engagement Letter 
Good timing as I was just about to write to you.  Do you have available, or can I get, a copy of our original and amended 
business sale agreements for my files.  Absolutely, will Thursday be early enough? 
I had a quick read of the engagement letter and have a couple of queries.  Superannuation – I did raise this with Wes that 
it was to be paid in addition to my salary and I believe we changed the document to suit.  I will pass that on to Wes. 
The “Cessation of engagement” clause, mmmm! Please don’t sack me.  Maybe I should discuss this with Wes.  I was to 
have a two year contract and thought that this section would really be about failure to perform or if I breached the 
behaviour standards.  Best to talk it over with him.  I will forward your email on to him.” 

106 The Sale Agreement also bears on the employment contract in respect of annual leave and I will deal with this later. It is Mr 
Medford’s evidence, that the contract also included E-Span’s Employee Behaviour Standards [Exhibit R19]. These were 
signed by Mr Shirren on 9 July 2003 and indeed are referenced in the actual contract as being “part of your employment 
contract”. I do not need to repeat all of the behaviour standards here. However, the document does not include any reference to 
a notice period for termination of employment. It does have a section which deals with summary dismissal and this reads as 
follows: 

“SUMMARY DISMISSAL 
In some instances unacceptable behaviour or performance may constitute serious and wilful misconduct. In such instances 
employees may face summary/instant dismissal. This is dismissal without notice. Whilst not an exhaustive list, 
employment may be terminated without notice for any of the following reasons:- 
• Possession of or trafficking in illegal drugs on company premises. 
• Stealing from the Company or fellow employees. 
• Physically striking or making threats of violence to a fellow employee. 
• Deliberately misleading or defrauding the Company. 
• Reporting to work under the influence of alcohol or illegal drugs. 
• Possession of illegal weapons on company premises. 
• Deliberately damaging Company property or equipment. 
• Serious and deliberate breach of Company policies or procedures. 
• Serious and deliberate neglect in performing tasks or procedures assigned to a position which may result in 

significant loss or damage to the Company or other employees. 
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• Abandoning employment without notice or reason. 
• Deliberately carrying out duties in a manner which may cause injury to the employee or fellow employees. 
• Severe cases of sexual harassment or other forms of discrimination. 
• Engaging in sexual activities on Company premises.” 

107 Mr Shirren says that for the first two years of his employment he could not be dismissed at all, even for gross misconduct. I 
consider this to be wrong on the basis of the behaviour standards, which form part of his contract, and wrong in any event. The 
notion that an employee who committed an act of gross misconduct may not be dismissed at all is nonsensical.  Having seen 
Mr Shirren give his evidence, I doubt very much that he believed this at the time he said it under cross-examination, 
notwithstanding his emphatic evidence. 

108 Mr Medford says, completely unconvincingly, that he made a two year contract with Mr Shirren “as if he already had two 
years’ tenure”. (Transcript p.116).  He says the only question was whether there was to be two weeks or 10 weeks notice.  It is 
simply not credible in my view to say that Mr Shirren was given an initial employment contract as if he had already worked for 
E-Span.  The flow of documents which I have cited here speaks against this notion. 

109 It is clear from my comments so far that I have concerns about the credibility of the evidence given by Mr Medford and Mr 
Shirren. 

110 I turn then to whether the contract can be said to be a fixed term contract. This is a misdescription of the contract. Clearly the 
contract on its terms goes beyond any fixed period. The more relevant question is whether the contract, during the first two 
years, was determinable on notice. As I have said the contract was terminable for various acts of gross misconduct and 
dismissal would have been instant in those circumstances.  However, the contract in the “Cessation of Engagement” clause 
refers to “Beyond the initial term of the contract” and then refers to termination on notice or payment in lieu of notice. It then 
specifies the required notice as: 

“2 years up to 5 years   10 weeks 
5 years and over    14 weeks”. 

It goes on to state, “By mutual agreement, part or all of the period of notice may be varied by written agreement”.  No such 
written agreement was evidenced to the Commission.  The words “beyond the initial term” when taken together with the 
wording of the notice period lead me to the conclusion that the contract was not terminable on notice in the initial two years of 
the contract.  This is especially so when the words are compared to the earlier version of the clause.  I prefer the evidence of Mr 
Shirren to that of Mr Medford on this point.  In any event, the parties have expressly agreed that after the initial term, which I 
take to be two years, certain notice periods will apply. I do not perceive any ambiguity in wording that would allow me to 
imply any other term, or have resort to other evidence, in deciphering the contract.  If there can be said to be any ambiguity, it 
rests only on the meaning of the contract for summary dismissal in the first two years, and I have addressed that point already.  
The only other possibility would be that during the initial two years no notice was required.  It would be wrong to read the 
clause in this way, and in any event, if this clause is said to be ambiguous, and I do not so find, then the evidence of the 
respondent is that a notice period did apply.  In other words, the evidence of the respondent contradicts such an interpretation of 
the contract if there is said to be ambiguity. 

111 On its face then, the remedy which Mr Shirren is entitled to is the balance of the two year contract (see the Full Bench decision 
in Perth Finishing College Pty Ltd v Watts 69 WAIG 2307 (FB)).  This period on my calculation is 1 year, 7 weeks and 1 
working day. The amount would be calculated on the full value of the contract being: 

Annual Salary  $65,000 
Superannuation  $6,500 
Vehicle  $7,800 

It would not include any payment for bonuses.  I will deal later with the claim for bonuses. 
Annual Leave 
112 Mr Shirren under cross-examination in respect of his annual leave had the following exchange: 

“Well, schedule H in R11 indicates that the figure of 1463.44 is in excess of your true annual leave position. Does it not?-
--Like I say, there is some clumsy wording, and it says it hasn't been reconciled. Doesn't mean it's not the true figure.” 
(Transcript p.457) 

113 Mr Shirren says that he took 66 days leave whilst employed by Comtel over a period of 10 years.  He says this does not 
account for days in lieu.  Mr Shirren says a managing director is an employee same as everyone else and should accrue extra 
annual leave for overtime.  He says he did discuss with Mr Medford that he was entitled to additional leave because he worked 
overtime. 

114 The claim for annual leave relates predominantly to accrued leave at the time of the sale contract and which is said to form part 
of the sale contract by the respondent.  The respondent says that the claim must fail as E-Span was never able to reconcile how 
much leave Mr Shirren took whilst he worked for Comtel.  There is a list of staff and hours of leave recognised as a carry over 
to E-Span on purchase of the business of Comtel.  The respondent says also that the annual leave claim is outside the 
jurisdiction of the Commission as it forms part of the sale contract and hence is a commercial matter.  Commercial matters are 
not within the jurisdiction of the Commission as per the Industrial Appeal Court decision in Hotcopper v SAAB (op cit). 

115 In relation to what the entitlement was; it is Mr Shirren’s unchallenged evidence that the annual leave was a carry over of 
annual leave credit to be then available for use whilst employed by E-Span.  In this way the entitlement, even though it may 
arise from the contract of sale, was not an amount paid on purchase or in instalments; it was a carry over of a leave credit to be 
taken, as leave, when appropriate.  Clause 17.2 of the Sale Agreement does not speak against this point. The evidence of Ms 
Woolrych is that she confirmed the amount and put this into the accounts to the credit of Mr Shirren without challenge from 
Mr Medford; albeit he did not appear happy at the amount of hours being 1463.44 hours of annual leave due.  I prefer Ms 
Woolrych’s evidence to that of Mr Medford.  I consider Mr Shirren’s accrued annual leave credit, which was carried forward 
from Comtel, to be part of his contract of employment and hence due to him.  I reject the submission that somehow this is a 
commercial matter outside the Commission’s jurisdiction.   

116 The annual leave component of Mr Shirren’s claim though, is confusing for a variety of reasons.  As I have said, I consider 
that the annual leave claimed does form part of the employment contract.  The mere fact that the accrued amount resides in the 
Sale Agreement, and not in the employment contract, does not mean that the leave is a commercial and not an industrial 
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matter.  The leave was intended to be carried over for use by the applicant during his employment. Mr Shirren could not 
properly explain in evidence the calculations of leave which he put to the Commission.  He claims additional time for extra 
hours of work performed.  There is nothing in his contract concerning overtime, time in lieu or hours of work.  The evidence of 
Mr Brown and Mr Mathieson, a fellow Manager, is that a day off was granted occasionally when additional time was worked.  
This was discretionary and informal and not part of any contractual entitlement. This part of Mr Shirren’s claim must fall 
away.  I would add that I found Mr Brown and Mr Mathieson to be good, direct and credible witnesses. 

117 There is evidence of Ms Woolrych that Mr Medford agreed to put the figure of 1463.44 hours in the sales agreement. This is 
apparent and her evidence was not diminished. On its face then, one could expect that Mr Shirren’s annual leave entitlement 
could be calculated by adding 1463.44 hours (about 183 days using an 8 hour divisor) to the amount of annual leave he accrued 
whilst employed at E-Span, less any leave taken at E-Span.  This simple calculation is complicated by other evidence. Mr 
Shirren says he was made to take leave while he was ill due to stress, that he was also not paid for part of that time and that the 
re-credit of leave awaits the outcome of a workers compensation claim. Mr Shirren also says that he worked for Comtel for 10 
years and during that time he took 66 days leave. I presume this to be annual leave. A calculation of the accrued annual leave 
based on this evidence would be 10 years by 20 days per year (the usual leave entitlement) less 66 days. This gives a total of 
134 days and not 183 days. 

118 The Sale Agreement [Exhibit R11, Schedule H] includes a qualification in respect of Mr Shirren’s accrued annual leave.  It 
says, “The hours I have accumulated have not been reconciled as I have taken holidays but they have not been entered by our 
previous accounts administrator”.  The evidence for the respondent is that they sought, on more than one occasion, clarification 
of this and did not receive a satisfactory response from Mr Shirren.  Based on Mr Shirren’s own evidence then a correct and 
fairer calculation of annual leave entitlement would be 134 days, plus leave accrued with E-Span, less leave taken.  I do not 
need to cover the issue of workers compensation as there is no evidence of a determination in Mr Shirren’s favour.  

119 There is another reason why I do not need to cover the period of Mr Shirren’s absence, or to address the small period of non-
payment or indeed to reconcile the actual figure of annual leave owed.  The finding I have made concerning the two year 
nature of the contract means that any annual leave owed is subsumed by the period of the contract remaining.  Mr Shirren is 
not entitled to double-dip or gain a windfall benefit.  He could have been made to exhaust his leave during the remainder of his 
two year contract.  The annual leave claim should therefore not be added to the balance of the two year contract.  It is taken up 
or absorbed within that period.  I would not separately award any amount for annual leave, however, if the annual leave benefit 
needs to be calculated, it should be calculated on the basis of 134 days accrued leave (at commencement of employment), plus 
the leave accrued between 27 June 2003 and 5 May 2004, less the leave taken for absence (over and above sick leave taken) 
during that period. 

Performance Issues 
120 Mr Shirren denies he sought to insert Exhibits R14 and R15 into the Sale Agreement after he was employed by E-Span.  He 

denies that he was seeking to reflect a higher amount for agreed creditors in Exhibit R11.  In the end this matter is not of 
particular relevance to me.  It is a matter wholly disputed between the parties but it was not the reason for the termination.  
Mr Brown and Mr Medford did not treat it particularly seriously when they first discovered the revised figure.  Mr Brown did 
not speak to Mr Shirren about it until February 2004 at which time the relationship had started to fracture over the alleged debt 
to Mr Shirren due from the Sale Agreement.  If indeed it was a real and proper cause for concern I make no finding on the 
issue of whether Mr Shirren did or did not seek to wrongly substitute figures into the Sale Agreement.  I would say however 
that the evidence of Ms Woolrych and Ms Manning does not seem to support the evidence of Mr Medford on this issue. 

121 The allegation by the respondent is that Mr Shirren ran the Technology Deployment Division poorly.  This division was both 
the largest in size and largest in contribution of income to the business.  This division was effectively the later day version of 
the Comtel business which Mr Shirren had owned and run for some years prior to E-Span’s purchase of the assets.  He was 
then transferred from that division to run Perth IX, another division of the respondent company.  The applicant says that this 
move was a promotion.  The respondent says that Mr Shirren had to be shifted as he was not performing.  Mr Brown says the 
move was another chance for Mr Shirren and Mr Shirren appeared relieved.  It was neither a promotion nor a demotion.  Mr 
Mathieson’s evidence supports this latter point. 

122 Mr Shirren under cross-examination exhibited a lack of directness.  There are many examples of this where he sought to avoid 
questions, did not answer them directly or to merely debate the point.  This is obvious on hearing and seeing Mr Shirren give 
his evidence; but it is also apparent in reading the transcript of his evidence.  Mr Shirren was also reluctant to concede the 
points in cross-examination that were in fact covered in his evidence in chief (see Transcript p.447, 448).  His evidence and the 
manner in which it was given gave me considerable doubt as to whether his management of the Technology Deployment 
Division was in fact adequate.  In addition to this it is clear from emails to Mr Shirren that his performance was under 
challenge [see Exhibit R28].  It was also clear from his evidence in chief that there was concern expressed by Mr Brown about 
the Technology Deployment Division; at the very least about the costs being incurred by that division.   

123 I have weighed this evidence among some limited evidence by Ms Woolrych about the loading of costs on that division.  I 
have also considered the evidence of Mr Brown which was precise, was both positive and negative for the applicant, and in 
which I have confidence.  I do not have such confidence in the evidence of Mr Medford and do not rely on that evidence.  I 
would add that the evidence of Mr Mathieson is generally that Mr Shirren was hard-working and got on well with his 
colleagues.  I accept this.  I have come to the view that the performance of the Technology Deployment Division was in fact 
less than required and that Mr Shirren was transferred to Perth IX because the Technology Deployment Division was under 
performing and was the major income earning division of the company.  The performance of the division needed to be 
corrected.  Although Mr Shirren was at all times reluctant to admit any difficulties in his performance and indeed that these 
issues were ever raised with him, I find against him on this issue.   

124 It is also clear from the evidence of Mr Brown and Mr Medford, whilst they may have conversed with Mr Shirren about his 
performance, it did not amount to any formal warnings which may have threatened his employment (Margio v Fremantle Arts 
Centre Press 70 WAIG 2559).  The contract, and shown in the behaviour standards, expressly provides for a final warning and 
a brief period to ensure performance is corrected. I must weigh this against the fact that Mr Shirren was transferred to Perth IX 
which is a sophisticated technology computer installation. It was not however, the major income producing division in the 
company, and this was a company that was suffering cash flow problems.  It was also a company in negotiations for the sale of 
the company to Didasko Ltd.  Mr Shirren then went on absence for a condition of stress for which he was medically treated 
and his employer then advised him not to return to work.  Following this he was summarily terminated, the respondent says 
wrongly due to the concerns over the substitution application.  The question would normally arise, given the performance of 
Mr Shirren, whether he would have been dismissed in any event in due course (Ramsay Bogunovich –v- Bayside Western 
Australia Pty Ltd 79 WAIG 8).  Mr Shirren was given a further opportunity with the company by being transferred to the Perth 
IX division.  He worked there only a matter of days before he went absent due to stress.  This stress and the break down in the 
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relationship at that point revolved around the dispute over monies allegedly due from the Sale Agreement.  His employment 
then becomes confused with an ongoing tussle over money.  I am not convinced that Mr Shirren, had he returned to work for 
the respondent, would have remained in the employment managing the Perth IX division for much longer.  His accumulation 
of personal, medical, financial and performance difficulties would I think have led to a breakdown in employment relationship.  
I consider that it is unlikely that Mr Shirren’s employment would have lasted more than a further two months. 

125 I should add that I do not accept Mr Shirren’s point that somehow he was capable of divorcing the commercial aspects of 
Comtel from his own employment.  Indeed it is apparent that this in fact did not occur.  The evidence is instead, and Dr Chin’s 
evidence is particularly relevant, that Mr Shirren was suffering stress from the lack of payment by E-Span of the monies in 
respect of the Sale Agreement.  This clearly had a flow-on effect to his work.  I say nothing about the commercial aspects of 
the sale.  It is the case however, in my view, that the commercial dispute had an adverse effect on the employment relationship, 
added to this was the lack of performance of the Technology Deployment Division under Mr Shirren. 

Bonus 
126 Mr Shirren claims payment of a bonus, under his contract, for his work in both the Technology Deployment Division and at 

Perth IX.  The respondent submitted that Mr Shirren had failed to display that the Technology Deployment Division had made 
a profit and that Perth IX had made a profit during the time Mr Shirren worked there. Mr Shirren worked at Perth IX for only a 
matter of days, and Mr Mathieson says that Mr Shirren got “stuck in for a little while” and seemed “a little bit happier”. Mr 
Shirren, however, went off again on leave due to stress. It is then hard to see how Mr Shirren can justify a very large claim for 
a bonus at Perth IX when he did not perform the work (see Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435; 
Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193). 

127 As to the evidence concerning the profitability of the Technology Deployment Division, I can only deal with the evidence 
before me.  There is no proven profit for the Technology Deployment Division.  The applicant has given evidence that the 
respondent’s figures for the Technology Deployment Division are in error.  I prefer Mr Brown’s evidence to that of 
Mr Shirren.  I would not grant the claim for a bonus payment.  Indeed the bonus claim does not assist the veracity of the 
applicant’s claim generally. 

Re-instatement 
128 Mr Shirren has sought reinstatement to his employment. In my view re-instatement is completely impracticable.  The parties 

have displayed an antipathy to each other in hearing that could not be overcome so as to re-establish the employment 
relationship.  Mr Shirren says that he would not have to work with Mr Medford or Mr Horton.  I cannot see how he could 
avoid the prospect.  I cannot also see how continued dispute or even litigation, over the monies still claimed as due from the 
Sale Agreement, would not affect the employment relationship.  This is the history of the matter and I am sure history would 
repeat in this case. 

129 As to the question of mitigation it is clear that Mr Shirren has not sought to mitigate any loss he may have suffered.  He has in 
fact been unable to work due to his ill health.  This is the evidence of Dr Chin.  However, I note that Dr Chin had certified him 
fit for work prior to his dismissal.  I assume from this that notwithstanding the fact that Mr Brown prevented Mr Shirren from 
returning to work, Mr Shirren was able to work at that time and hence would have been able to attend work for the following 
two months. 

Conclusion 
130 For the reasons expressed above I consider the benefit to be paid to Mr Shirren is the balance of the two years of contract.  

This is a contractual benefit due to Mr Shirren, given the nature of the contract and his wrongful dismissal.  An order would 
normally issue awarding payment of this period of denied benefit.  However, if I am wrong as to the nature of the contract then 
the payment due to Mr Shirren must be the remaining period of his employment (I have found this to be two months), the 
period of notice (which Mr Medford says is 10 weeks under the contract), and the annual leave owed as I have calculated.  
These payments of the remaining period, notice and annual leave should all incorporate salary, superannuation and motor 
vehicle.  The respondent in closing submission does not contest the value of the motor vehicle as part of the total remuneration 
package.  The vehicle was provided to Mr Shirren for all purposes.  The respondent does challenge the power of the 
Commission to award superannuation.  However, the 10% superannuation benefit is clearly part of the contract and not 
prescribed separately by legislative requirement. 

131 The Commission received a letter on 10 May 2005 from counsel for the applicant advising that an administrator had been 
appointed to Didasko in accordance with section 436C of the Corporations Act 2001.  The notice of appointment was attached.  
This event would typically place a moratorium on proceedings before the Commission.  However, the parties and the 
administrator have had no opportunity to address this issue and the effect of the administration on these proceedings.  I will 
issue these reasons and give the parties and the administrator the opportunity to make submission as to whether an order can 
issue. 
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Result Application to adjourn hearing dismissed 

 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was set down for hearing and determination on 13 July 2005; and 
WHEREAS by email received in the Commission on 30 June 2005 the respondent requested an indefinite adjournment of the 
hearing as the respondent stated that one of its main witnesses was unavailable to attend the hearing as he was overseas and the 
respondent was unaware of his return date and another witness was not able to attend the hearing as he was undertaking higher 
duties; and 
WHEREAS on 5 July 2005 the applicant’s representative advised the Commission that it was unable to obtain instructions about 
this issue until 7 July 2005 and was therefore not in a position to agree to an adjournment; and 
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment should not be granted as the respondent has not satisfied the Commission of any 
direct disadvantage it will suffer due to the unavailability of one witness and the Commission is aware that the person the subject of 
the applicant’s allegations remains in Kalgoorlie; and 
FURTHER the applicant is entitled to and should have her application dealt with in a timely manner and that under the Act the 
Commission is required to deal with applications of this nature expeditiously; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing scheduled for 13 July 2005 be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Industrial Law (WA) – Termination of employment - Harsh, oppressive and unfair dismissal – 

Procedural fairness considered – Applicant harshly, oppressively and unfairly dismissed – 
Compensation ordered – Compensation for injury ordered – Industrial Relations Act 1979 (WA) s 
29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 
reinstatement.  

Representation 
Applicant Ms H Chantrill (of counsel) 
Respondent Ms O Mexted and Mr R Harding 

 
 

Reasons for Decision 
1 This is an application by Josie Van Eekelen (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges that she was unfairly terminated from her position as a dump truck driver at Cawse Nickel 
Operations (“Cawse”) by Orion (WA) Pty Ltd (“the respondent”) on 29 March 2005.  The respondent denies that the applicant 
was unfairly terminated. 
Background  

2 There were a number of relevant facts that were not in dispute.  The applicant commenced employment with the respondent as 
a trainee dump truck driver at Cawse on 30 November 2004 and the applicant’s terms and conditions of employment were 
subject to the provisions of the Nickel Mining and Processing Award, 1975 (No 18 of 1975) and by terms set out in a letter 
from the respondent to the applicant dated 22 November 2004 (Exhibit R5).  The applicant was on probation for the first three 
months of her employment and the applicant was certified as being competent to operate the dump truck by Ms Trisha 
Middleton on 16 December 2004 (Exhibit R1). 

3 The applicant worked a roster of eleven days on and three days off alternating with a roster of ten nights on and four days off 
and each shift was 11.5 hours inclusive of travel.  The applicant was initially paid $13.30 per hour plus penalties and when the 
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applicant was terminated her hourly rate of pay was $14.30.  On 15 March 2005 the respondent provided a letter to the 
applicant confirming the applicant’s full-time permanent employment status and income (Exhibit A3). 

4 The applicant was terminated by the respondent’s Managing Director Mr Richard Harding after she made a written complaint 
to the respondent about her shift supervisor, Mr George Souter on 21 March 2005.  The applicant’s complaint is as follows: 

“I Josie Van Eekelen being an employee of Orions as a DT driver are (sic) lodging a formal complaint against my shift 
boss George Souter for his abusive language his personal intimidation, his sexual insinuations and his threating (sic) 
manner and mis conduct (sic) against myself on his shift (sic) 
I am requesting a (sic) immediate transfer off his shift and would like this complaint dealt with in the correct manner so 
it does not happen to anyone else in the near future. 
I really like my job and hope this doesn’t affect my employment with Orions (sic)” 

(Exhibit A1) 
5 After Mr Harding received this letter he met with the applicant on 24 March 2005.  Minutes of this meeting, prepared by one of 

the respondent’s office employees Ms Nicole Lenihan, are as follows (formal parts omitted): 
“Meeting to discuss letter submitted by Josie Van Eeklen (sic) with regards to complaints against George Souter 
(Leading Hand) 
Josie was asked to explain complaints as indicated in letter dated 21st March 2005 (abusive language, personal 
intimidation and sexual insinuations) 
Examples given 
Abusive Language: mainly swearing, was used when trucks break down etc 
Personal Intimidation: verbal abuse, “nutting out” at her 
Sexual Insinuations: discussion of sex toy with two operators on night shift 
Josie felt frightened to call up if there was a problem with her truck, and at times would ask other people to ask for 
lighting tower changes as she felt they would get a better response than her. 
She had submitted the letter while George was on leave so he wasn’t ‘in her face’ 
Josie feels she has the backing of workmates and employees who are no longer working with Orion.  She said that other 
employees didn’t like George “nutting out” at them either, and the bad language was intimidating to everyone. 
She felt by changing shifts that this would solve any problem she had. 
Josie feels she is a good operator, and is here to work and support her child. 
Josie felt that others were frightened to complain and that she was not happy being spoken to in an abusive manner even 
if others were. 
Josie felt her original request to remain on day shift and therefore be on Trent Spencer’s crew (Trent has since resigned 
and the position of Leading Hand has been filled by John Hart) was not taken seriously by Evan Hansen, also indicating 
that Evan was busy at the time, and she did not make the request again before writing the letter of complaint. 
Josie indicated that she has never had a problem working in a male dominated industry, and did not find other peoples 
bad language or rude jokes etc offensive. 
Dicko informed Josie that he would be investigating all of the allegations outlined in the letter. 
He would be speaking to George’s crew later that day, and would have to wait until George was back from leave before 
he could discuss the situation with him. 
Dicko indicated that he had read the notes left by George in the Night Shift Diary dated 12th April (sic) 2005 
(Excerpt taken directly form (sic) diary: Had a talk to Josey at start of shift about her reversing skills or rather lack of 
them.  Has been on a truck long enough but still dose (sic) not have much of a clue where it is going when backing) 
Dicko informed Josie of a number of complaints with regards to her truck driving abilities, especially on night shift. 
He asked if George swore at her directly or directed sexual discussions at her, which Josie indicated was not the case.  
Josie described George’s use of bad language at the situation (sic) in general and although the sexual conversation made 
her uncomfortable it did not involve her. (she also did not inform the three men having the discussion at the time that it 
made her uncomfortable) 
Dicko again informed Josie that he would have to investigate the allegations further, and that he would like to have a 
witness whenever he was involved in a conversation with her so as what he said could not me (sic) misinterpreted by 
her.” 

(Exhibit R6) 
6 After Mr Harding investigated the applicant’s allegations he asked the applicant to reconsider her complaints against Mr Souter 

during the Easter break.  When the applicant returned after Easter on 29 March 2005 she told Mr Harding that she would not 
retract her allegations about Mr Souter and confirmed this in writing, as follows: 

“RE: Dicko’s request to retract complaint on 24 March 2005. 
As per my conversation with Dicko on 24 March 2005 5.05pm in Orions lunch crib hut, in all good faith I don’t believe 
I can retract my complaint as it would reflect back on my integrity and honesty. 
I believe it needs to remain on record for my employment and personal safety. 
I am also requesting that Max Crowther be present at any further meetings regarding this matter.” 

(Exhibit A2) 
7 After the applicant was terminated on 29 March 2005 she was required to leave the site immediately and after the applicant 

was terminated the respondent paid her one week’s pay in lieu of notice plus outstanding annual leave entitlements. 
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Applicant’s evidence 
8 The applicant gave evidence that once she completed her truck driving assessment in mid December 2004 she drove the dump 

truck on her own and she was initially rostered to work on the day shift for three to four weeks in order to gain more truck 
driving experience before being put on the night shift.  The applicant maintained that prior to being put on the night shift the 
respondent’s Site Manager, Mr Evan Hansen told her that she was good enough to work the night shift and the applicant gave 
evidence that at this early stage she already had issues with Mr Souter as a result of her interactions with him on the day shift. 

9 The applicant stated that soon after she commenced working the night shift things went downhill between her and Mr Souter.  
Even though the applicant stated that Mr Souter did not always direct abuse specifically at her, she maintained that at times 
Mr Souter was abusive towards her, she stated that he constantly swore when he allocated tasks to her at the beginning of shifts 
and when she would see him at the end of a shift and during crib and smoko times or if something changed or machinery broke 
down. The applicant stated that Mr Souter was constantly using words such as ‘fuck this’ and ‘you’re fucking useless’.  The 
applicant stated that if she asked Mr Souter if certain items such as ice were available he would ‘start carrying on’ at her and 
she stated that if she raised the issue of her truck breaking down he would abuse her.  The applicant also stated that Mr Souter 
abused her when she was on standby in her truck waiting to be called for duty.  The applicant stated that because of Mr 
Souter’s abuse she stopped reporting issues to him.    The applicant gave the following evidence: 

“MS CHANTRILL: Okay. And so right - - now, you said that Mr Souter was always abusive to you and constantly 
swearing. Can you describe in some more detail what actually happened?---Well, if your truck broke down - - like even 
at the beginning of shift if you sort of asked if there was ice or anything, he'd just start swearing and carrying on about 
he wasn't the "kitchen bitch" and he wasn't, you know, the - - he was the supervisor, not the person who had to go and 
get all the sort of stuff. And if your truck broke he'd abuse you for the truck was being broken and it wasn't actually 
your fault that the trucks break. 
What was the cause of that?---Well, anything. Like your radiator might've been leaking. Just lots of things go wrong 
with your trucks; the alarm has come on and you don't know why; they overheat. 
Okay. And - -?---Your air-con can't - - just lots of - - 
And you would report to your shift boss if that happened, would you?---I did it a couple of times but he just used to start 
swearing and abusing you because - - it might've not been directed at me but because the actual truck broke and there's 
not actually a lot of trucks and they're trying to get out production - - but just the manner that it was done in and I just 
couldn't cope with it and he just - - and decided someone - - sometimes got someone else to call up. 
Okay. Can you describe in a little more detail exactly how he would speak to you?---It's a lot of bad language. 
Commissioner, do you have to - - 
HARRISON C: Yes. 
MS CHANTRILL: Yes?---Like - - it was like if - - 
HARRISON C: If you're claiming that certain words were used, then you need to - -?---It was "eff this" and "eff that" 
and if you didn't do it, it was like "You know what to do. Go and - - I don't want you here" and "eff here" and "eff there" 
and "you're effing useless" and - - and on night shift was worse. With the lighting plants, they weren't in the right place 
and you couldn't see, then it was "eff", "if you can't see", blah blah, "don't want you effing on my shift" and - - 
MS CHANTRILL: So Mr Souter would regularly say to you "I don’t want you effing - - fucking on my shift”?---Yeah.” 

(transcript page 11) 
10 The applicant stated that she felt personally intimidated by Mr Souter when he spoke to her because he would stand over her 

and wave his arms.  The applicant stated that he would often stand less than a metre away from her and would swear at her and 
abuse her in a raised voice.  The applicant gave the following evidence: 

“HARRISON C: Well, can you describe the length?---What's that? 
Just - -?---About 800. 
Just a bit less than a metre?---That's right. Yeah, and he'd be waving his hands around, swearing and just nutting out. 
MS CHANTRILL: So when you say "nutting out", what do you mean by that?---Just swearing at you and abusing you. 
MS CHANTRILL: Well - -?---"Why haven't you done fucking this?" and "fucking that" and - - 
Did he raise his voice?---Yeah, quite a lot, most of the time. 
So he would stand about that far from you and that - - was it his body that was that far from you?---Yes. 
So he would stand that far from you and he'd wave his hands.  So how far would his hands be from you?---Oh, I don't 
recall. 
And how often would this stand-over and yelling happen?---Well, he'd call you out of the truck - - well, he'd just do it 
when you were on the ground, because he couldn't do it over the two-way, and just whenever he could, when - - like in 
your crib time or your smoko time.” 

(transcript pages 13 and 14) 
11 The applicant gave evidence that she felt intimidated when jokes of a sexual nature were told by Mr Souter to her and others on 

the shift.  The applicant could not remember the specific jokes he told but the applicant stated that Mr Souter always used the 
word ‘fuck’ and sometimes ‘cunt’.  The applicant stated that she did not tell Mr Souter that she was intimidated by his jokes 
because she could not communicate with him.  The applicant stated that there were two other women who worked the same 
shift as her and that both left the respondent prior to her termination because of Mr Souter.  The applicant gave evidence that 
one woman called Karen frequently said that if Mr Souter had a ‘go’ at her she would contact her partner to pick her up and 
leave the site. 

12 The applicant stated that she spoke to Mr Hansen about a shift change in January or February 2005 and he told her that he did 
not have time to deal with her request.  The applicant stated that because he was a busy person she had limited time to 
approach him.  The applicant stated that she advised another employee Ms Karen Marsh that she would be making a complaint 
about Mr Souter. 

13 The applicant stated that when she wrote the letter dated 21 March 2005 about Mr Souter she was serious about wanting to 
transfer from the night shift and wanted her complaints about Mr Souter dealt with by the respondent.  The applicant stated that 
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she sent a copy of her complaint to the head contractor at Cawse because she understood that these types of complaints should 
be reported to Cawse. 

14 The applicant stated that at the end of her last shift before Easter she was told by Mr Harding that she had better think about the 
allegations she had raised about Mr Souter during the Easter break and that if she did not retract them he would terminate her.  
The applicant stated that Mr Harding stated the following: 

“…And then at the end of it he just said to me that "if you don't retract that letter, I will fire you" and that George was 
an old man, he couldn't - - probably couldn't get another job and I probably could.” 

(transcript page 18)  
15 When the applicant returned to work on 29 March 2005 after Easter she was asked to attend a meeting with Mr Harding, 

Mr Hansen and Ms Lenihan.  The applicant gave evidence that the respondent told her that her allegations against Mr Souter 
were not true and she was given the opportunity to resign and when the applicant refused to resign she was asked to leave the 
premises immediately and was escorted off the site.  The applicant stated that there was no discussion at the time about her 
unsuitability to continue working with the respondent and it was only later when she received her separation certificate that 
work issues were raised. 

16 The applicant stated that she was distressed at the time she was terminated and the applicant gave evidence that on the drive 
back to town she was crying, upset and distraught and the applicant stated that because she was distressed and not sleeping or 
eating she visited her Doctor.  The applicant stated that she was stressed by her termination as she is a single parent and had 
only recently made a financial commitment to buy the house she was renting.  The applicant stated that as she had only 
recently arrived in Australia from New Zealand and had not been working for six months before she was terminated this 
affected her ability to qualify for a first home buyers grant and she was therefore unable to buy the house she was renting.  The 
applicant stated that she was not entitled to unemployment benefits or health care entitlements when she was terminated 
because she had not been in Australia long enough. 

17 The applicant stated that she earned $1800.00 nett on the day shift and $1600.00 nett when she worked the night shift. 
18 The applicant made a number of comments about her performance.  The applicant maintained that at all times she listened to 

instructions given to her and did what was required of her.  The applicant acknowledged that she sometimes asked for 
instructions to be repeated over the two-way radio but she stated that this was because some of the instructions were unclear.  
The applicant stated that she initially had difficulties reversing her truck but this was not the case towards the end of her 
employment with the respondent.  The applicant maintained that there was nothing wrong with her skill levels at the time she 
was terminated and that Ms Middleton had told her that her skills were improving.  The applicant gave evidence that when she 
had a discussion with Mr Hansen about working the night shift he told her that there was nothing wrong with her skills apart 
from reversing a little too slowly and that this would improve in time.  The applicant stated that she completed all paper work 
required of her such as daily load sheets and was never advised that she was doing anything incorrectly.  The applicant stated 
that the accuracy of her dumping at the time she was terminated was good.  The applicant stated that she was happy to learn 
and that she had taken on this job to learn and that she took advice about improving her driving skills. 

19 The applicant stated that she commenced another position as a dump truck driver on a different mine site two weeks after she 
was terminated and the applicant gave evidence that there had been no complaints about the work she was undertaking in this 
role, she works both the day and night shift and that she had recently completed her three month probationary period and was 
now a permanent employee.  The applicant is currently earning approximately the same amount that she was earning with the 
respondent. 

20 Under cross-examination the applicant was asked why she had no witnesses to verify her allegations against Mr Souter.  The 
applicant stated that the employees who witnessed Mr Souter’s behaviour had since left the respondent.  The applicant stated 
that she occasionally swore at work but that she did not do so directly at people.  The applicant clarified what she meant by 
Mr Souter “nutting out” at her.  The applicant stated that she was describing Mr Souter swearing and carrying on either 
towards her or others and the applicant re-iterated that other people were aware of the problems she had with Mr Souter 
including Ms Marsh.  When was asked why she stated she was allergic to ‘men’ on her employment application form the 
applicant stated that this was a joke with the woman she was with when she was filling out her application form. 

21 The applicant disputed that Ms Marsh did not have any issues with Mr Souter and claimed that Ms Marsh left because of 
Mr Souter’s behaviour.  The applicant stated that she did not approach the on-site health and safety representative, 
Ms Middleton, about her problems with Mr Souter because she did not believe her situation had anything to do with 
Ms Middleton. 

22 The applicant confirmed that she was paid 38 hours pay in lieu of notice after she was terminated. 
23 The applicant stated that she did not tell anyone that she was offended by Mr Souter’s ‘dirty’ jokes as it was easier to walk 

away rather ‘than have them start swearing and carrying on’. 
24 Under re-examination the applicant stated that she had previously trained and successfully worked in the male-dominated area 

of Poly welding and fabrication. 
25 The applicant stated that she did not raise her concerns about Mr Souter with him because she could not talk to him as his 

language was foul and she felt intimidated by him.  The applicant stated the following: 
“No. Okay. Now, you were asked why you didn't let Mr Souter know that his actions were making you feel intimidated. 
Can you clarify why that was?---Because you couldn't talk to him, you couldn't communicate, because everything that 
came out of his mouth was foul or "eff" or something. You just - - when he was - - when he - - when he had his good 
days, you could -- you could talk to him about anything that wasn't work relevant, like the milk - - oh, some milk thing 
Don and that were talking about. But other days it was like he just came down on you really tough. 
MS CHANTRILL: Okay. And you said that you felt intimidated when he was talking to you?---I was. 

(transcript pages 46 and 47) 
Respondent’s evidence 

26 Mr Harding is the respondent’s Managing Director.  Mr Harding stated that prior to the applicant raising her complaints about 
Mr Souter with him he had not met the applicant.  Mr Harding stated that when he spoke to Mr Hansen and Ms Lenihan about 
the applicant’s complaints they were both unaware that Mr Souter’s behaviour was an issue for the applicant.  Mr Harding 
stated that the respondent did not have set procedures for dealing with this issue so he investigated the applicant’s complaint as 
though it was a normal mining incident. 
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27 Mr Harding stated that he interviewed the following persons about the allegations raised by the applicant: 
 Evan Hansen Site Manager 

Nicole Lenihan Site Clerk 
Patricia Middleton Mining Operator 
Nicholas Creed Mining Operator 
Don Evans Mining Operator 
Warrick Hamilton Mining Operator 

(Extract from Exhibit R4) 
28 Mr Harding stated that he did not interview Mr Souter about the applicant’s allegations as he was on annual leave at the time 

the applicant complained about him. 
29 Mr Harding stated that he started his investigation on 24 March 2005 by interviewing the applicant in the presence of 

Ms Lenihan. 
30 Mr Harding stated that he was concerned that the applicant made the allegations against Mr Souter as she: 

“had no evidence except for the fact that other people were going to support her in her claims. I asked her if there was 
any specific dates/times she'd recorded when he'd done anything to her, was there any witnesses, any collaborating 
evidence to support her because at the early stage it was her complaint against George, so we needed to check 
everything out properly.” 

(transcript page 52) 
Mr Harding then told the applicant the following: 

“After approximately 2 hours of both me and Nicole asking questions and taking notes with her, we let Josie know that 
we would interview everybody. I also let Josie know that I would speak to ex-employees of Orion….. 
…Why did you tell the applicant that you would be speaking to former employees?---Because she was worried that 
nobody on site would tell me everything and she was extremely confident that the ex-employees would support her and 
so I felt that I had a duty to speak to them. So first of all I spoke to the ones who were on site because they were there. 
At the conclusion of speaking to everybody I again spoke to Josie.” 

(transcript page 52) 
31 Mr Harding stated that after completing his investigation he told the applicant at the end of the shift on 24 March 2005 that she 

was required to give him evidence confirming her allegations against Mr Souter or withdraw her claims and he told the 
applicant that her allegations had created animosity with the crew and that some crew members were shocked by her 
allegations. 

32 Mr Harding stated that he spoke to Ms Marsh in the week prior to the hearing and stated that she did not give him any 
information confirming the applicant’s allegations against Mr Souter and was unable to shed any light on the applicant’s 
claims. 

33 Mr Harding stated that the applicant was probably not transferred to the day shift because it was difficult to make a change as 
another employee had to swap his or her shift. 

34 Mr Harding stated that there are often complaints about insufficient lights on night shift and that employees often complain 
about lights when they start working with the respondent.  Mr Harding added that lighting towers were regularly inspected and 
complied with the relevant requirements. 

35 Mr Harding maintained that the applicant could have complained about Mr Souter to Ms Middleton, who was the respondent’s 
designated health and safety representative at Cawse, and he understood that during the applicant’s induction it would have 
been reinforced to the applicant that if she had any problems what steps were to be taken to raise issues of this nature. 

36 Under cross-examination Mr Harding conceded that he did not attend employee inductions nor was he involved in day to day 
supervision of the respondent’s employees at Cawse.  It was put to Mr Harding that the meeting held on 24 March 2005 was 
difficult for the applicant and that she may have had problems recalling specific dates of the incidents.  Mr Harding maintained 
that this was not the case as Ms Lenihan was involved in the meeting.  Mr Harding maintained that the applicant should have 
been able to provide evidence to support her claims and that is why both he and Ms Lenihan asked the applicant to give them 
details about her allegations.  Mr Harding conceded that he did not speak to Ms Marsh as part of his investigation prior to 
terminating the applicant but he claimed that he spoke to Ms Marsh’s partner, who was employed by the respondent, and he 
believed that he would have known about the allegations. 

37 Mr Harding stated that after he interviewed a number of employees on 24 March 2005 after his meeting with the applicant on 
that date he told the applicant that if she did not retract her accusations against Mr Souter he would consider terminating her 
employment and he told her to think about her complaints over Easter. 

38 Mr Harding was asked about the questions he asked employees during his investigation into the applicant’s allegations against 
Mr Souter.  Mr Harding stated the following: 

“Did any of your employees tell you that Mr Souter doesn't swear at his staff?---No. 
No? Did they tell you that he does?---Besides a couple of ministers, I don't think I've ever met anybody who doesn't 
really swear. 
Did any of your employees, when you interviewed them about this, tell you that Mr Souter does swear at his - - the 
employees underneath him?---I'm not sure I've actually specifically worded a question like that to them. 
MS CHANTRILL: Wasn't that my client's complaint? One of her complaints?---Well, she said that - - that he used to do 
it in a group and was just "nutting off" I believe was her expression. 
So the other employees confirmed that - - her - - her statement that he used abusive language?---You can't go on a mine 
site and not hear abusive language over the two-way. It happens constantly and everybody is reminded constantly to 
tone down the language. 
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So you admit that your evidence gathering revealed that Mr Souter did behave in the manner that she complained of?---
No, it didn't. 
That she complained that he used abusive language?---Her complaint was mainly - - the main bit of the complaint we 
were investigating was sexual insinuations and that. 
You were investigating just sexual insinuations. That wasn't the whole of the complaint, was it?” 

(transcript pages 65 and 66) 
and 

“I'm asking you did you ask any of the employees that you interviewed whether Mr Souter had ever behaved in a 
manner towards my client or them that they considered to be intimidating?---Yes. 
MS CHANTRILL: And what did they say?---"No". 
Did you ask them whether he ever used threatening language towards them?---Yes. 
Did you - - do you not consider swearing to be threatening language?---No. 
You don't?---No. 
Do you consider a statement that she "knows where to go" if she doesn't do something right to be threatening 
language?---In most threatening language you need to be there to see the context of how it's said” 

(transcript pages 66 and 67) 
39 Mr Harding stated that he had duty of care problems as a result of the applicant’s allegations against Mr Souter and that as 

there was no support from the applicant’s colleagues about her allegations against Mr Souter it was unsafe to have the 
applicant remain on site because employees would not be working in harmony and that incidents could arise if the applicant 
remained on site.  Mr Harding stated the following when explaining why the applicant was terminated: 

“WITNESS: I sacked her because I could not allow her to say (sic) on that site - - working with those people and know 
that I was going to be in charge of a safe operation. I could not do it.” 

(transcript page 70) 
40 Mr Harding stated that it was his policy to encourage employees to raise concerns and they could do so at regular tool box 

meetings.  Mr Harding stated that in the 13 years the respondent had been in operation there had been no problems of a similar 
nature.  Mr Harding conceded that ‘dirty’ jokes were often told on site but he claimed that if the applicant was offended by 
these jokes she could have walked away or complained to Mr Souter, Mr Hansen or Mr Harding instead of writing letters. 

41 Ms Lenihan has worked with the respondent for approximately four years and she undertakes both office and site duties.  
Ms Lenihan stated that at the meeting held with the applicant on 24 March 2005 she ‘was neutral’ and had multiple roles - she 
was a witness, a note taker and she also asked questions and Ms Lenihan did not believe that she and Mr Harding intimidated 
the applicant during this meeting.  Ms Lenihan stated that the applicant made numerous complaints about Mr Souter at this 
meeting covering a range of issues and she believed that the respondent made efforts to understand the applicant’s situation.  
Ms Lenihan stated that the applicant was asked to provide evidence to support her claims against Mr Souter and she was 
unable to do so and Ms Lenihan stated that she was surprised that the applicant did not raise her concerns with her or 
Ms Middleton prior to formally lodging a complaint against Mr Souter.  Ms Lenihan gave evidence about an incident which 
took place approximately two months after the applicant commenced employment with the respondent.  Ms Lenihan stated that 
the applicant was upset because she was told off by Mr Souter and the applicant told her at the time that she did not want to 
work with Mr Souter on the night shift because Mr Souter ‘goes off at her’.  Ms Lenihan stated that following: 

“Okay. That day you did the smoko run, did Josie speak to you? You said she said she didn't want to go onto shift with 
George?---She said she didn't want to go onto night shift. Yeah. 
Did she say she didn't want to go onto shift with George?--- That was night shift, so it would've been with George. 
Okay. I put it to you that she said she didn't want to go onto shift with him?---As I said, recalling back to then, she said 
she didn't want to go onto night shift. She may have said "with George". And that was what - - as I said, I took it that it 
was - - 
Did she say why she didn't want to go onto night shift?---When we spoke - - what did she say? She said that he - - he - - 
I think it was because he goes off at her or something. I don't - - I can't recall exactly but, as I said, the reason I took 
notice of it was because she'd just got told off on the two-way and, as I said, he didn't use her name or anything but it 
was her. 
But she said it was because "he goes off at me" that she didn't want to go onto that shift?---Perhaps. I - - as I said, it was 
- - it - - she'd just been told off, so - - yeah, if that was what it was. 
Okay. So when you - - so she had expressed to you some concern about working with George back then?---At that 
particular time, yes. 
MS CHANTRILL: And that was before she even went on his shift?---That was - - 
Before she even permanently was on his - -?---Went onto that shift. 
On his shift with him full-time?---There - - yeah. It was the last day shift - - 
So before that she would've been working with - -?---- - before she went onto his shift, yes. 
Yeah, and at that time she hadn't been told she was going onto that shift?---No. 
She - - so she indicated to you that there was - - that because of the way he treated her, she didn't want to go onto that 
shift?---At that one time, yes.” 

(transcript pages 91 and 92) 
42 Ms Lenihan stated that she did not feel uncomfortable working with Mr Souter and she was unaware that any employees had 

left the respondent because of his behaviour.   
43 Ms Lenihan stated that she did not believe that anyone would make it hard for the applicant after she had made complaints 

about Mr Souter but that this would depend on the applicant’s attitude.  Ms Lenihan stated the following: 
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“Yes. Okay. Did you say to her during some of these conversations that formed part of this investigation into this matter 
- - did you say "When this is over, no one here is going to give you a hard time"?---Probably, yes. 
Okay. Did you mean that?---Yes. 
You said whether she'd get on after that would depend on her attitude. What did you mean by that?---Well, no one else 
would give her a hard time but then if you come back with a bad attitude towards things or you - - you just make it hard 
for yourself. Nobody else’s attitude would be any different.” 

(transcript page 92) 
44 It was put to Ms Lenihan in re-examination that it was appropriate to tell people off in a strong manner on a mine site when 

health and safety issues arose.  Ms Lenihan stated it was sometimes appropriate to tell people off in ‘a strong manner’ but that 
over the two-way discussions were always polite and there was no abuse and that if inappropriate language was heard on the 
two-way employees would be counselled and Ms Lenihan stated that employees are usually disciplined at the time of an 
incident. 

45 Mr Souter has worked for 20 years in the mining industry on over approximately 50 different mine sites and Mr Souter stated 
that safety is the most important element of his work at a mine site.  Mr Souter stated that he was not happy about the 
applicant’s letter of complaint and he was shocked that the applicant made allegations against him when he was on leave.  
Mr Souter stated that he did not understand what ‘sexual innuendo’ meant and he stated that he had never made ‘a pass’ at the 
applicant, that he did not act in an intimidatory manner towards her nor had he threatened to sack the applicant.  Mr Souter 
stated that he frequently told the applicant off because she had problems reversing her truck.  Mr Souter gave evidence that on 
12 March 2005 he made a log book entry about a problem with the applicant’s performance and he claimed that approximately 
two weeks prior to this date the applicant nearly ran him over (see Exhibit R7).  Mr Souter stated that the diary entry dated 
12 March 2005 in relation to the applicant did not constitute an official warning as the respondent used other forms to give 
warnings to its employees but he stated that the entry was a wake up call to the applicant to ensure that she improved her 
performance. 

46 Under cross-examination Mr Souter disagreed that he yelled at employees when they made mistakes.  Mr Souter stated that he 
speaks loudly and slowly on the two-way to make sure the person at the other end understands what he is saying.  Mr Souter 
stated that he does not shout at other employees and he would not want to be shouted at himself by workmates.  Mr Souter 
could not recall any occasions when he had yelled at an employee.  It was put to Mr Souter that the incident he raised where he 
alleged the applicant nearly ran over him was on 29 January 2005.  Mr Souter stated that he could not recall the exact date of 
the incident however, he agreed that ‘had a go’ at the applicant after this incident because of the seriousness of the incident and 
Mr Souter stated that he may have sworn at the applicant at the time.  Mr Souter disputed that he was hard on the applicant 
because of this incident.  Mr Souter stated that even though he frequently swears he does not swear directly at people.  
Mr Souter agreed that he occasionally told jokes in the applicant’s presence and that some of them contained foul language and 
sexual references and he stated that these jokes were not directed at the applicant.  Mr Souter stated that the applicant also told 
‘dirty’ jokes. 

47 Mr Souter gave evidence that he spoke to the applicant many times about problems she had reversing her truck and he 
understood that the applicant had been required to undertake retraining.  Mr Souter could not remember telling the applicant 
that she was ‘fucking useless’ or asking her ‘why is your fucking truck broken’.  Mr Souter did not believe that the applicant 
was cut out to be a truck driver and may have told her this when he made the diary entry on 12 March 2005. 

48 Mr Souter stated that he may have called the applicant down from her truck on occasions to tell her off and Mr Souter stated 
that he told the applicant that she needed to improve her skills.  Mr Souter said the only problem he had with the applicant was 
her reversing skills and that he could have continued working with the applicant even after she made complaints about him.  
Mr Souter said that he has extensive experience positioning lights on the night shift and believes that he puts them in the best 
positions and Mr Souter stated that even if a suggestion is made to him to change the lights they usually stay where they are. 

49 Mr Souter stated in re-examination that in hindsight he should have given the applicant a written warning over the incident 
which took place around the end of January 2005 because he could have been killed if he did not get out of the applicant’s 
way.  Mr Souter stated that working night shift was more hazardous than day shift and that he is often asked by new employees 
to move lights. 

50 Mr Don Evans is a digger driver at Cawse and he has worked with the respondent for approximately two years and has worked 
for 36 years in the mining industry.  Mr Evans stated that everyone at the site told ‘dirty’ jokes including Mr Souter and the 
applicant and Mr Evans stated that the applicant never complained about Mr Souter’s jokes.  Mr Evans stated that the applicant 
fitted in with the night shift crew and that everyone on this shift got on well. 

51 Mr Evans stated that he had told both the applicant and a number of other employees off for poor reversing skills.  Mr Evans 
gave evidence that if an incident occurs he tells an employee off immediately. 

52 Mr Evans stated that he never saw Mr Souter telling off the applicant and he did not see Mr Souter acting inappropriately 
towards the applicant.  Mr Evans was aware of an incident which occurred around the end of January 2005 and that Mr Souter 
spoke to the applicant after this incident.  Mr Evans stated that he was aware that sometimes new employees felt that they were 
being picked on and Mr Evans stated that the applicant’s skills were similar to those of other inexperienced drivers and that she 
sometimes drove well and at other times not so well.  Mr Evans stated that the applicant experienced more problems on the 
night shift than the day shift and Mr Evans believed the applicant’s skills were ‘level’. 

53 Mr Hansen has worked for five years with the respondent and for approximately 13 years in the mining industry.  Mr Hansen 
was aware that there were issues between the applicant and Mr Souter after the applicant approached him to change her shift 
and Mr Hansen understood that the applicant requested this change because the applicant did not get on with Mr Souter.  
Mr Hansen told the applicant he would look into the issue but that it was not easy to change an employee’s shift. 

54 Mr Hansen stated that a number of ‘dirty’ jokes went around the site and were usually told for fun and that the telling of these 
types of jokes was part of the industry as employees spent a significant amount of time at work. 

55 Mr Hansen believed that the applicant should have initially raised her complaints about Mr Souter with the respondent’s safety 
officer. 

56 Mr Hansen stated that Mr Souter did not intimidate him.  Mr Hansen stated that Mr Souter kept on people’s backs to promote 
safety and he stated that he was unaware of any specific incidents between the applicant and Mr Souter.  Mr Hansen stated that 
after Mr Souter raised concerns about the applicant’s skills with him he understood a trainer was put back in the applicant’s 
truck. 
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57 Mr Hansen stated that he had a meeting with Mr Harding after he met with the applicant on 24 March 2005 and as a result Mr 
Hansen spoke to the respondent’s leading hands about the applicant’s claims.  Mr Hansen stated that he was not informed that 
Mr Souter intimidated the applicant and Mr Hansen stated that he was unaware that anyone had left employment with the 
respondent because of Mr Souter.  Mr Hansen stated that there would have been a problem if the applicant remained on site 
after she made the allegations against Mr Souter and that in the end there was no other option available to the respondent apart 
from terminating the applicant. 

58 Under cross-examination Mr Hansen agreed that all employees, including Mr Souter swore at the workplace but he was 
unaware if Mr Souter used excessive foul language when he was angry.  Mr Hansen re-iterated that on occasions it was 
important for supervisors to get their message across in strong terms and that this happens everywhere.  Mr Hansen stated the 
following: 

“Now, when you said you - - people who were involved in dealing with people new to the industry must be on their 
case to do things correctly, do you think being on someone's case to do things correctly should involve standing in their 
face, yelling at them, swearing at them and behaving in an abusive manner?---Who does that? 
Well, I'm asking you do you think that's an appropriate way to do that?---People will yell at each other. Yeah, I've done 
it before. It's - - it's a fact of life in mining because you -- your problem?, it's worth so much and people's lives are at 
stake. You've got to try and get the message through to them. You don't get a second chance. So, yeah, you will be a 
wee bit forceful in what you say and how you say it. 
So it's appropriate to yell into someone's face, is it?---No, it's not appropriate, you know. 
But it gets done and it's necessary?---Oh, happens everywhere, I have no doubt.” 

(transcript page 132) 
59 When asked if the respondent had considered alternatives to the applicant’s termination so that she could remain on site 

Mr Hansen stated that: 
“… You know, people don’t - - don’t listen and do what you expect of them, you cannot keep on persisting with them. 
They’re only going to hurt themselves or hurt somebody in the end, so you have to make a stand.” 

(transcript page 134) 
60 Mr Hansen stated that the applicant had not received any written warnings about her performance but he claimed that she was 

given a verbal warning on 12 March 2005 and Mr Hansen stated that the applicant was terminated for lots of reasons, including 
safety. 
Submissions  

61 The applicant maintains that she was terminated for making a complaint and that this is not a valid reason for terminating an 
employee. 

62 The applicant argues that during her employment with the respondent there were no problems with her performance and the 
respondent did not give the applicant any warnings at any stage that unless her performance improved her employment was in 
jeopardy. 

63 The applicant maintains that she raised her complaints about Mr Souter in an appropriate manner given the circumstances as it 
concerned her relationship with her immediate supervisor and the applicant argues that there was substance to her allegations 
against Mr Souter as he conceded that he yelled at employees and that he told coarse jokes.  The applicant maintained that she 
never raised any issue about sexual misconduct on the part of Mr Souter. 

64 The applicant argues that the respondent did not carry out a proper investigation into the allegations raised about Mr Souter.  
Mr Souter was not interviewed about the allegations prior to her termination and as the applicant was the only other direct 
employee involved in many of the incidents with Mr Souter the applicant therefore argues that Mr Harding was wrong not to 
accept the applicant’s assertions about Mr Souter. 

65 The applicant maintains that reinstatement to her former position is impracticable and is claiming $2173.60 in compensation 
which is the gross amount that the applicant would have earned if she had remained on her shift for another two weeks.  The 
applicant argues that she should be compensated for the injury she has suffered as a result of her termination as she claims she 
was treated callously by the respondent given the manner of her termination and that she also suffered shock and pain. 

66 The respondent maintains that it had no choice but to terminate the applicant as site health and safety was compromised by the 
applicant’s poor performance, the respondent argued that the applicant was ‘an accident waiting to happen’, and that she was 
incapable of fulfilling her role as a truck driver.  The respondent also maintains that it should have dealt with the applicant’s 
performance problems earlier than it did.  The respondent argued that if the applicant had remained on site there was a risk of 
trouble with the respondent’s client and the Mines Department and the respondent had a duty of care to look after all 
employees on site.  The respondent maintains that the allegations made by the applicant against Mr Souter were unproven and 
upset other employees and as the respondent had a duty to maintain a harmonious workforce it was appropriate that the 
applicant be terminated. 

67 The respondent claims that the applicant did not suffer any financial hardship as she was paid one week’s notice plus 
outstanding annual leave entitlements when she was terminated. 
Findings and Conclusions 
Credibility 

68 After carefully considering the evidence given by the applicant and after observing her demeanour whilst giving evidence I 
conclude that the applicant gave her evidence honestly and to the best of her recollection and I have no reason to doubt the 
truth of her evidence.  Furthermore, her evidence was not broken down during cross-examination.  I also find that the applicant 
gave evidence which was consistent in many respects with the evidence given by some of the respondent’s witnesses. 

69 After closely observing Mr Souter I have concerns about some of the evidence he gave.  Even though at times Mr Souter 
conceded issues against his interests for example, he gave evidence that he forcefully raised issues with employees, that he 
occasionally used foul language at the workplace and that he sometimes told ‘dirty’ jokes, I formed the view from Mr Souter’s 
demeanour that he was not being totally candid about the extent to which he used foul and abusive language at the workplace 
when dealing with employees generally and the applicant in particular.  As I have found that the applicant’s evidence was 
truthful and credible and given that I have doubts about Mr Souter’s evidence where there is any inconsistency in their 
evidence I prefer the evidence given by the applicant. 
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70 In my view some of Mr Harding’s evidence was not convincing.  For example, when Mr Harding gave evidence about the 
nature of his investigation into the applicant’s complaints against Mr Souter he was evasive when he was asked if he 
questioned employees about whether Mr Souter used abusive language.  Further, Mr Harding claimed that the whole of the 
applicant’s crew denied the applicant’s allegations yet he only interviewed three out of the six direct employees who worked 
on the applicant’s shift (excluding Mr Souter).  As I have doubts about the evidence given by Mr Harding I treat his evidence 
with caution. 

71 In my view all of the other witnesses gave their evidence honestly and to the best of their recollection. 
72 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 

harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

73 Paragraphs 2 to 7 of this decision set out the uncontested background to this matter. 
74 I find that on 30 November 2004 the applicant commenced employment with the respondent as a trainee dump truck driver and 

approximately two to three weeks after commencing employment with the respondent the applicant was certified fit to 
undertake dump truck duties.  I find that as the applicant improved her truck driving skills to Mr Hansen’s satisfaction at some 
point in January 2005 he then rostered the applicant to work on the night shift with Mr Souter.  I find that prior to being placed 
on the night shift the applicant complained to Mr Hansen and Ms Lenihan about Mr Souter and the applicant asked Mr Hansen 
not to roster her on the night shift but her request was ignored.  I find that after the applicant’s relationship with Mr Souter 
continued to deteriorate the applicant made a formal complaint about Mr Souter on 21 March 2005 and again asked for her 
shift to be changed so that she did not have to work with Mr Souter. 

75 After Mr Harding completed an investigation into the applicant’s allegations against Mr Souter on 24 March 2005 I find that 
he told the applicant that if she did not retract her accusations against Mr Souter he would consider terminating her 
employment after the Easter break and it was not in dispute that the applicant refused to retract her allegations and was 
terminated in a summary fashion when she returned to work on 29 March 2005. 

76 I find that the respondent did not have a valid reason for terminating the applicant.  As I accept the applicant’s evidence in 
preference to the evidence given by Mr Souter where there is any inconsistency I find that the applicant had serious and valid 
concerns about the way she was treated by Mr Souter.  Even though the applicant did not call any witnesses to give evidence in 
support of her claims about Mr Souter it is clear that the applicant had concerns about Mr Souter’s treatment of her as early as 
January 2005 as both Ms Lenihan and Mr Hansen gave evidence that the applicant expressed concerns about working with 
Mr Souter prior to being rostered to work the night shift with Mr Souter in January 2005 and that the applicant told Ms 
Lenihan and Mr Hansen at the time that she did not wish to work on the night shift with Mr Souter.  Furthermore, Ms Lenihan 
gave evidence that the applicant complained about Mr Souter because ‘he goes off at her’. 

77 As I accept the applicant’s evidence in preference to the evidence given by Mr Souter where this is any inconsistency, I find 
that the applicant’s relationship with Mr Souter including the period prior to her commencing work on the night shift was 
characterised by Mr Souter being abusive and bullying towards the applicant.  I find that the applicant was frequently spoken 
to by Mr Souter in the harassing and bullying manner described by the applicant when the applicant and Mr Souter were on 
their own and that during these conversations Mr Souter subjected the applicant to both abusive and excessive foul language.  I 
also find that the applicant had to endure Mr Souter’s crude jokes which she found offensive due to the inclusion of 
excessively foul language and that the applicant felt too intimidated by Mr Souter to tell him that she was offended by his 
jokes.  Even though the applicant may well have also told ‘dirty’ jokes there was no evidence that these jokes contained similar 
levels of crudity as the jokes told by Mr Souter. 

78 I accept the applicant’s evidence that she found it difficult to raise day to day workplace issues with Mr Souter such as the 
positioning of lights because of his abusive and bullying responses when she initially raised issues of this nature with him and 
that the applicant desisted from raising issues of concern directly with Mr Souter and did so through third parties which in my 
view is an unacceptable way in which to work on a mine site. 

79 I find that as the applicant continued to be subject to abuse and bullying by Mr Souter after she unsuccessfully raised her 
concerns with Ms Lenihan and Mr Hansen that it was appropriate for the applicant to formally raise her concerns about Mr 
Souter and attempt to have her shift changed by writing to the respondent. 

80 After the applicant made a formal complaint about Mr Souter on 21 March 2005 and indicated that she wanted a shift change I 
find that Mr Harding failed to appropriately deal with and properly investigate the applicant’s concerns and that he did not 
seriously consider changing the applicant’s shift to address the problems that the applicant was experiencing with Mr Souter.  I 
find that Mr Harding’s investigation into the applicant’s complaints was seriously flawed and cursory and I find that Mr 
Harding did not properly deal with the issues raised by the applicant.  Mr Harding only interviewed three employees of the six 
employees who worked on the same shift as the applicant (excluding Mr Souter) about her dealings with Mr Souter and even 
though Mr Harding undertook to speak to former employees who the applicant claimed had left the respondent because of 
Mr Souter at his meeting with the applicant on 24 March 2005, Mr Harding did not do so.  Mr Harding gave evidence that he 
concentrated on the applicant’s complaint of ‘sexual insinuations’ against Mr Souter (see transcript page 66) which did not 
form the major part of the applicant’s complaints against Mr Souter and more fundamentally Mr Harding did not interview 
Mr Souter about the applicant’s allegations prior to deciding to terminate the applicant despite undertaking to do so at this 
meeting with the applicant on 24 March 2005.  Even though Mr Souter was away on annual leave at the time the applicant 
complained about him, the respondent should have contacted and interviewed Mr Souter prior to making any decision about 
the applicant’s future or should not have formed any final view about the applicant’s allegations at least until he returned from 
annual leave so that he could be interviewed.  If the respondent had conducted a thorough and appropriate investigation into 
the applicant’s allegations against Mr Souter the respondent would have discovered that the applicant expressed concerns 
about working with Mr Souter to Mr Hansen and Ms Lenihan as early as January 2005 which should have given some 
credence to the applicant’s complaints about Mr Souter.  Further, the respondent did not take into account the applicant’s claim 
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that Mr Souter bullied her and was abusive towards her when they were not with other employees which would have explained 
the lack of witnesses to Mr Souter’s behaviour towards the applicant. 

81 I am concerned that Mr Harding claimed that the applicant was a health and safety risk if she remained on site after having 
made the allegations against Mr Souter.  Mr Harding claimed that he had no alternative other than to terminate the applicant 
after he decided that there was no substance to her allegations against Mr Souter and Mr Harding had the view that the 
applicant’s continuing presence on site was untenable as health and safety at the site would be compromised if she remained on 
site.  Mr Harding supported this claim by giving examples of incidents which could occur if the applicant was allowed to 
continue working on site after having made her allegations against Mr Souter.  In my view the applicant had every right to 
raise her concerns about Mr Souter and request a shift change given Mr Souter’s behaviour towards her and she should not 
have been considered a health and safety risk for having raised these concerns.  Even though Mr Harding maintained that the 
site’s health and safety would be compromised if the applicant remained on site, his position was not supported by other 
employees.  Ms Lenihan said that she saw no issue with the applicant remaining employed by the respondent after the 
applicant made her allegations about Mr Souter and Mr Evans gave evidence that the applicant fitted in well with the night 
shift crew and everyone got on well on this shift.  Even Mr Souter said that the only problem that he had with the applicant 
remaining on site was her reversing skills and that he could have continued working with the applicant after she made 
complaints about him.  In my view it was therefore open to the respondent, even if it believed the applicant’s claims about Mr 
Souter were unfounded, to change the applicant’s shift so that she would not be directly working with Mr Souter. 

82 I find that the respondent not only failed to investigate and adequately deal with the very serious issues raised by the applicant, 
by ignoring the applicant’s complaints about Mr Souter I find that it condoned the continuation of a range of inappropriate 
behaviours on the part of a number of its employees, which it appears, were day-to-day occurrences at Cawse.  In doing so I 
find that the respondent failed to provide a safe workplace for the applicant.  The respondent’s witnesses gave the following 
evidence about the site’s operation: 

1. Crude and ‘dirty’ jokes were frequently told. 
2. Abusive language was used on the two-way radio. 
3. Raising complaints about intimidation and harassment could lead to an employee being ostracised such that site 

safety may be compromised. 
4. Employees were spoken to forcefully when mistakes were made and this included yelling into someone’s face. 
5. Swearing was part of the culture on this mine site. 

The applicant should have been able to undertake her duties without harassment or untoward and objectionable behaviour and 
by ignoring the applicant’s concerns about Mr Souter it is my view that the respondent allowed the continuation of a workplace 
culture of unacceptable abuse, bullying and intimidation.  After receiving the applicant’s complaints it is my view that the 
respondent should have addressed the nature of employee interaction at the workplace in general to ensure that all employees, 
including the applicant, felt safe to work free from harassment, abuse and bullying.  Even if a workplace commonly entertains 
some foul language, such as in a male dominated mine site, this does not obviate the responsibility on an employer to provide a 
safe workplace for all employees which is free from sexual innuendo and offensive and abusive language.  In this instance, 
instead of facing up to the issues raised by the applicant the respondent ignored the applicant’s request to change her shift and 
terminated the applicant which effectively enabled it to ignore and not deal with the issues raised by the applicant. 

83 During the hearing the respondent went to some lengths to discredit the applicant’s performance whilst she worked with the 
respondent and relied on this issue in support of its decision to terminate the applicant.  Mr Harding also raised the applicant’s 
performance as an issue during the meeting Mr Harding and Ms Lenihan had with the applicant on 24 March 2005.  On the 
evidence before me I find that the respondent did not have any serious concerns about the applicant’s performance until the 
applicant formally raised her concerns with the respondent about Mr Souter on or about 21 March 2005.  No written warnings 
were given to the applicant about performance issues prior to 24 March 2005 and the respondent did not formally raise any 
performance issues with the applicant prior to her termination in such a way that the applicant was advised that her 
employment was in jeopardy if her skills did not improve.  Even though an incident involving the applicant and Mr Souter took 
place in or around January 2005 when the applicant was reversing her truck towards Mr Souter this occurred early on in the 
applicant’s employment with the respondent and soon after she had finished her short period of training.  There appears to have 
been a verbal warning given to the applicant on 12 March 2005 but even Mr Souter admitted in his evidence that this did not 
constitute a formal warning to the applicant and even though Mr Hansen and Mr Souter understood the applicant had been 
given re-training there was no evidence confirming that the applicant was required to undertake any re-training.  It is also the 
case that the applicant successfully completed her three month probationary period with the respondent (see Exhibit A3) and 
had no difficulty obtaining and retaining a dump truck driver position at a mine site after she was terminated.  In the 
circumstances I find that there was little if any substance to the respondent’s complaints about the applicant’s performance. 

84 As I have found that there was substance to the applicant’s complaints against Mr Souter it follows that the respondent was 
wrong to form the view that the applicant should be terminated on the basis that her allegations against Mr Souter were 
unfounded and that she presented as a health and safety risk if she remained on site.  Alternatively, even if the allegations made 
by the applicant against Mr Souter had no substance, which I do not concede, it is my view the respondent acted 
inappropriately and therefore unfairly by terminating the applicant.  Ms Lenihan and Mr Souter believed that it was appropriate 
for the applicant to remain on site after she made the allegations against Mr Souter and it was clearly open to the respondent to 
change the applicant’s shift so that she did not work with Mr Souter as an alternative to the applicant being terminated. 

85 I therefore find that the applicant was unfairly terminated as the respondent did not have a valid reason for terminating the 
applicant, the respondent did not conduct an appropriate investigation into the applicant’s allegations and the respondent 
inappropriately determined that the applicant was a health and safety risk if she remained on site. 

86 I find that the applicant was denied procedural fairness and natural justice given the manner of her termination and that this 
contributed to the applicant being unfairly terminated.  The applicant was not given notice that the meeting held on 24 March 
2005 to discuss her complaints about Mr Souter was to take place nor was she able to have a support person at this critical 
meeting (even though Ms Lenihan was involved in the meeting in my view Ms Lenihan saw herself as one of the respondent’s 
representatives as she questioned the applicant about her allegations against Mr Souter).  It is also my view that the way in 
which this meeting was conducted was not an appropriate process to deal with the applicant’s allegations about Mr Souter as 
Mr Harding sought to use this meeting for disciplinary purposes against the applicant and I find that the applicant should have 
been given further time to provide details about her allegations against Mr Souter.  I find that the applicant was denied natural 
justice when she was given an ultimatum by Mr Harding that she retract her allegations against Mr Souter or face being 
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terminated as the applicant was not given any opportunity to respond to Mr Harding’s view that the respondent had no option 
but to effect her termination. 

87 As I have found that the respondent did not have sufficient grounds for terminating the applicant and that the applicant was 
denied procedural fairness and natural justice given the manner of her termination, I therefore find that in all of the 
circumstances the applicant was unfairly terminated as she was not afforded “a fair go all round” (Undercliffe Nursing Home v 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch [op cit]). 
Compensation 

88 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that 
an order for re-instatement or re-employment would be impracticable. 

89 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. 

90 On the evidence, I am satisfied the applicant took reasonable steps to mitigate her loss as she obtained another position and 
commenced employment approximately two weeks after being terminated earning a similar income to that which she was paid 
by the respondent. 

91 The applicant is claiming compensation for the period between termination and the recommencement of employment and it is 
my view that as the applicant was unfairly terminated she should be compensated for this loss. 

92 The applicant was paid one week’s notice at termination of $543.40 gross.  Her loss is therefore $1,630.20 gross ($2,173.60 
gross being the amount the applicant would have been paid if she continued to work her shift less the notice paid to her at 
termination of  $543.40 gross).  I will therefore order that the applicant be paid $1,630.20 gross as compensation for her unfair 
dismissal. 
Injury 

93 The notion of injury must be treated with some caution.  In AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG 
2849 Coleman CC and Smith C observed at 2862: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends ‘all manner of wrongs’ including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).” 

94 I find that the applicant was devastated and very upset by her dismissal such that she had to seek medical assistance after she 
was terminated and I find that the applicant was terminated in a callous and unsympathetic manner after raising what in my 
view were legitimate workplace concerns in an appropriate manner.  I find that the respondent’s ultimatum to the applicant that 
she withdraw her allegations or face termination was unwarranted and put further pressure and stress on the applicant at a 
critical time for the applicant when she was trying to establish herself in Australia.  In the circumstances I find that the 
respondent’s treatment of the applicant resulted in the applicant suffering substantial injury over and above that which is 
normally associated with a termination.  It is therefore my view that an award of $3000 should be made to the applicant for 
injury. 

95 I therefore find that the applicant is due $4,630.20 gross as compensation for her termination and for injury. 
96 A minute of proposed order will now issue. 
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 

reinstatement. 
 
 

Order 
HAVING HEARD Ms H Chantrill of counsel on behalf of the applicant and Ms O Mexted and Mr R Harding on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES THAT the dismissal of Josie Van Eekelen by the respondent was unfair and that reinstatement is 
impracticable. 

2) ORDERS the respondent to pay Josie Van Eekelen the sum of $4,630.20 gross within seven (7) days of the date 
of this order as compensation for loss and injury. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 

applicant dismissed or adanonment of employment - Principles applied - Conduct of applicant 
constituted abandonment of employment - No dismissal at initative of employer - Commission lacks 
jursidiction - Application dismissed - Industrial Relations Act 1979 (WA) s 26(1)(a), s 26(1)(c), s 
29(1)(b)(i)  

Result Order issued 
Representation 
Applicant In person 
Respondent Ms S Boucher 

 
 

Reasons for Decision 
(Ex Tempore) 

1 These are my reasons for decision.  The application before the Commission is one pursuant to s 29(1)(b)(i) of the Industrial 
Relations Act 1979 (“the Act), by which it was alleged that the respondent dismissed the applicant harshly, oppressively or 
unfairly on or about 28 April 2005.  The respondent wholly denies the applicant's claim and says that the application should 
be dismissed. 

2 The facts in this matter are relatively simple and I outline them briefly as follows.  The applicant testified that he was 
employed by the respondent, which is engaged in the business of selling ceramic tiles by retail, as a showroom sales 
consultant.  He says he was employed on or about 19 July 2004 on a full-time permanent basis.  He was employed on the 
basis of working a 38 ordinary hour week, and was paid some $550 gross per week as a wage. The applicant testified that 
approximately one week prior to the termination of the employment, he requested of the employer's representative, a Ms 
Howieson the floor manager, a change to his rostered day off for the following week on the basis that he had personal matters 
to attend to.  His evidence was that this request was not granted by the employer, and he saw his name on the roster published 
for the following week shortly after that request. The applicant further testified that on 28 April 2005, the day prior to the 
termination of employment, he spoke with Mr Ryan who, as the Commission understands it, is the respondent's distribution 
manager.  The applicant again asked Mr Ryan to have 29 April as a day off work because of what he described again as 
personal reasons.  The applicant was informed by Mr Ryan that the request could not be granted because the respondent was, 
at that time, short-staffed and it was a busy period with a public holiday week falling due, and therefore the request could not 
be acceded to. 

3 The following day, on 29 April 2005, the applicant testified that he needed the day off.  He telephoned Mr Ryan and said he 
was not coming in because of a family problem, as he described it.  The applicant's evidence was that Mr Ryan informed him 
that if he was not going to attend for work or return to work on that day, the respondent would consider the applicant as 
having abandoned his employment, and the applicant understood from this conversation that was a dismissal in his mind. The 
evidence of the applicant was there was no contact with the respondent after this save for payment of wages owing involving, 
it seems on the evidence, a deduction of one week's wages in lieu of notice the employer said the applicant failed to give.  The 
applicant testified that his dismissal was unfair because he was given no prior notice of it and, particularly, his wages were 
not paid as he says he was entitled to receive them. The applicant testified that after the termination of the employment he did 
not seek other sales work actively, but did suggest on the evidence, although it was not entirely clear, that he has engaged in 
some other odd-jobs, as he described it.  Also it seems he worked in the family business, although he says not for payment. In 
cross-examination the applicant testified the reason he required to have time off on 29 April 2005 was to take a relative to the 
airport.   

4 The respondent's evidence was adduced through two witnesses, Ms Howieson and Mr Ryan.  Ms Howieson testified that the 
applicant approached her prior to her departure for annual leave to request a day off for Friday, 29 April.  That request was 
denied because of the shortages of staff at the respondent at that time, and because of a public holiday falling due at about that 
time and the difficulties that would create for the respondent.  Accordingly, Ms Howieson declined the request of the 
applicant and included the applicant on the published roster which was published a week prior to the week of the absence 
sought by the applicant.  Ms Howieson then said she proceeded on annual leave after having informed the applicant of that 
fact. 

5 Mr Ryan testified that at about 2.30 pm on the afternoon of 28 April the applicant approached him and again requested the 
following day off for what was described as family problems.  Mr Ryan confirmed that he informed the applicant because of a 
shortage of staff at that time, he could not grant the request as had been previously refused also.  He said that on the next 
morning, about 8.30 am, he received a telephone call from the applicant who informed Mr Ryan he would not be coming in to 
work that day.  He confirmed he was not ill or injured or otherwise incapable of attending for work.  Mr Ryan said that the 
applicant informed him he "had better things to do" and Mr Ryan informed the applicant that it was important that he attend 
for work on that day. There was some further discussion between Mr Ryan and the applicant, when Mr Ryan testified he 
informed the applicant that he would take it that he was abandoning his job, as he described it, to which the applicant 
responded "Okay" on Mr Ryan's evidence.  It seems, as far as Mr Ryan was concerned, that the applicant indicated he was not 
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going to return to the respondent's employment and therefore had left the employment at short notice. Mr Ryan testified that 
given that the employer was, at that stage, significantly short-staffed, the applicant's decision to not attend for work on that 
day had a substantial impact on the respondent's business. 

6 The Commission now deals with the relevant principles in relation to matters of this kind.  It is well settled in this jurisdiction 
that the employer has a legal right to terminate an employee's contract of employment, and the employee has the right to also 
terminate the contract.  The test for the purposes of s 29(1)(b)(i) of the Act as to an unfair dismissal claim is whether the right 
of the employer has been exercised so harshly or oppressively as to constitute an abuse of that right.  I refer to Miles v 
Federated Miscellaneous Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 
WAIG 38 in that regard.  Put another way, the test is whether the employee received less than a fair deal in terms of the 
termination of his or her employment, and I refer to Re Loty and Holloway v The Australian Workers' Union, Western 
Australian Branch, Industrial Union of Workers [1971] AR (NSW) 95 at 99. In considering a claim such as the present, it is 
not for the Commission to assume the managerial chair, but to review the dismissal, if there was one in this case, objectively 
and consistent with the Commission's duty pursuant to s 26(1)(a) and (c) of the Act. 

7 In this case there is a conflict, on the evidence, as to whether the telephone discussion between Mr Ryan and the applicant on 
29 April 2005 constituted a dismissal, as the applicant said that it did, or him abandoning his employment, as the respondent 
contends.  In my opinion, on the evidence as a whole, it is more likely than not that the respondent's version of the events is to 
be preferred, that is, that as a result of the conversation between Mr Ryan and the applicant, the applicant did in fact indicate 
his intention not to return to the employment of the employer.   

8 However, if that were not the case and there was a dismissal by Mr Ryan as the applicant submitted, the Commission is far 
from persuaded in the circumstances that the dismissal was harsh, oppressive or unfair. It is clear on the evidence that the 
applicant requested a day off work for personal reasons to take a relative, it appears, to the airport on 29 April 2005 and this 
request was refused on at least two occasions because of the legitimate needs of the respondent's business by reason of a 
shortage of staff at that time. The applicant was told by the representatives of the employer, in particular the relevant manager 
Mr Ryan that he was required to attend and work on the day in question.  Despite this, the applicant decided, in my view, to 
breach his contract of employment and did not attend for work on 29 April 2005, despite being given a lawful and reasonable 
direction that he was to so attend.  In my opinion, that constituted a repudiation of his contract of employment and he has 
failed on that occasion to comply with a lawful and reasonable direction to attend for work for reasons which, in my view, fall 
far short of justification for a whole day off work, in any event.   

9 Such deliberate conduct, in my view, constitutes misconduct as a deliberate flouting of the contract of employment, simply 
because it is clear the applicant did not get his way as he requested. Therefore even if the applicant was dismissed by the 
employer, the respondent was entitled, in my view, to dismiss the applicant summarily without notice in accordance with the 
contract of service tendered as exhibit A1, which clearly provides and reflects the common law position.  In any event, in the 
case of misconduct, an employee is entitled to the payment of salary up to the time of dismissal only. 

10 For all of those reasons I am not satisfied that the applicant has established a case that he was unfairly dismissed.  The only 
order the Commission should make in the present circumstances is an order that the application be dismissed, which order the 
Commission now makes.   
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Order 
HAVING heard the applicant on his own behalf and Ms S Boucher on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Representation 
Applicant Ms J. Boots (of Counsel) on behalf of the Applicant 
Respondent Mr. G. Bull (of Counsel) for the Respondent 

 
 

Decision 
1 Stephen Vickers (the Applicant) has applied to the Commission for orders pursuant to s23A of the Industrial Relations Act, 

1979 (the Act) on the grounds that he was harshly, oppressively and unfairly dismissed from employment with Louis Peter 
Sampson and Kerry-Lee Sampson F/T Trading As Lyons & Peirce Karratha (the Respondent) on or about the 30th May 2005. 

2 The Commission has heard extensive evidence from the Applicant and the Respondent of a rather torturous history of his 
employment relationship with the Respondent.  It will suffice for these Reasons for Decision that I record the story in the 
following narrative. 

3 The Applicant was employed by the Respondent in February 2004 as a truck driver.  In part the Respondent’s business 
involves collection of liquid wastes from septic tanks, grease traps and other sources and pumping that waste via a vacuum 
apparatus into a tanker and removing the waste to site approved by regulation for dumping. 

4 The Applicant was employed by the Respondent in circumstances where it appears there was a shortage labour for that type of 
work in the Karratha area where the Respondent operates.  Prior to gaining employment with the Respondent the Applicant 
had not worked for 5 years and it seems from the evidence that he may have been on some sort of social service payment for 
that period.  However what he did for the whole of that period is not properly identified during the case although there are 
some allusions as to what he may have been doing in some of the evidence presented by the Respondent. 

5 For the purposes of this recitation of the history it can be found that he had not been employed for some considerable period.  It 
appears as though he may have been indigent because he was given accommodation at the Respondent’s premises until he was 
able to find and finance accommodation himself. 

6 The evidence indicates a problematic relationship between the parties.  It is common ground that on a number of occasions the 
Applicant had resigned or had left work without permission, or had refused to comply with reasonable instructions of the 
management.  The Respondent says that he was inclined to outbursts of unacceptable behaviour during work discussions with 
the supervisors and he would not accept decisions that were made by managers in the workplace.  The Respondent’s 
explanation as to why he was reinstated after his various outbursts and resignations was that there were simply no personnel 
available or capable of operating and driving the truck who wanted to be employed on waste collection.  In other words it was 
a noxious job and finding someone to fill it was very difficult.   

7 The Applicant says that during one of the discussions that occurred earlier in 2005 after an outburst that the Applicant had 
negotiated with Mr Beer, one of the Respondent’s Principal, an arrangement that he paid for fly in-fly out.  This the 
Respondent denies.  They say that none of its personnel employed in Karratha have such an entitlement.  That entitlement is 
restricted to its operations inland.  During that discussion even though he was not offered a fly in- fly out arrangement, he did 
receive a substantial pay rise of $6.00 per hour. 

8 The Applicant claimed that there were arrangements made for a paid flight to Perth.  The Respondent’s recollection of that 
arrangement was that the Applicant wanted to go and visit his family.  He had no money so Mr Beer booked a ticket on his 
personal credit card to assist the Applicant on the basis that it would be paid back to him personally.  It was also around about 
the same time the Applicant was allowed to accrue overtime toward annual leave.  The Respondent confirms this concession 
was made. 

9 The result was the Applicant continued asking for more overtime work especially prior to and after holidays as he was 
accruing leave from it.  This is contrary to the Applicant’s suggestion that he was loaded with work.  On the contrary the 
Respondent says the Applicant volunteered for the extra work and was paid for it.  At no time was he ever forced to cancel any 
holidays to which he was entitled. 

10 There are other incidents in the relationship which are reported via the evidence.  These are not of particular relevance but 
some are worth noting.  Contrary to the Applicant’s claims of being covered in effluent in an incident just prior to the time 
when the employment was terminated there was never any report of such an incident.  Such reports are required by the 
company’s operating procedures.  There were forms to fill in but none were at the time.  The Applicant says that it was because 
he was covered in effluent on the day he resigned, he in fact wanted to go home and change his clothes.  Having told the 
Respondent he only had effluent on his boots and gloves he was asked to do another job before he could go and this upset him. 
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11 What the Respondent says is that when the Applicant returned from work earlier in the afternoon and was asked to do another 
job he told the Respondent’s supervisor to ‘stick the job up his arse’ and he stormed out.  

12 The evidence of Ms Sampson, another Principal, is that there was no attempt at that time to ask him to reconsider because the 
Respondent had had enough.  The Applicant says that the Commission should be guided in the decision by the way Ms 
Sampson filled in the separation certificate which does not indicate dismissal.  Instead under the heading ‘other’ making 
reference to a ‘disagreement with Management’.  Ms Sampson says she filled the form in that way because the Applicant was 
standing over her.  As far as she was concerned he had resigned and was not prepared to put that he had been dismissed for 
misconduct because he had not been dismissed at all and as a compromise she filled in the words “disagreement with 
Management” hoping that would satisfy the Applicant. 

13 The proceeding is a sufficient summary of the events between the parties for the purposes of these Reasons for Decision.  It 
should be said that there is much more evidence given about the relationship however the fundamental drivers for this 
application had been recorded in the narrative above. 

14 The Commission heard evidence from the Applicant himself.  The Applicant’s evidence was long and detailed and he was 
subject to cross examination by experienced Counsel Mr G. Bull who appeared for the Respondent.  The product of that cross 
examination was that the Applicant was evasive; he is contradictory and repudiatory of his evidence in chief.  It appeared as 
though he wanted to rewrite the history of the relationship to suit his claim particularly concerning what happened on the day 
of dismissal.  His evidence left the Commission with considerable disquiet about the weight such evidence ought to be given 
bearing in mind the confused and confusing way in which the Applicant faced up to his responsibilities of giving evidence. 

15 The Commission heard evidence from Kerry-Lee Sampson who is one of the Principals of the Respondent.  Ms Sampson’s 
evidence was clear and concise.  She too was subject to rigorous cross examination by experienced Counsel, Ms J. Boots who 
appeared for the Applicant.  However unlike the Applicant her evidence did not vary in terms of the way she answered 
questions in cross examination on the same issues that she dealt with in her examination in chief.  She appeared to the 
Commission to be a truthful witness.  The evidence from Mr Beer should be viewed similarly.  He was not shaken in cross 
examination and appeared to be a truthful person and his evidence should be given weight accordingly.  There was also 
evidence from Claire Beer who worked in the office of the Respondent and Mr Noel Russell another worker.  Their evidence 
was extremely short in nature but there is no reason why it ought to be impeached on any ground. 

16 The Commission having carefully considered the evidence has reached the conclusion that the weight in terms of credibility 
lies with the evidence of the Respondent and where it differs from the evidence of the Applicant the evidence of the 
Respondent should be preferred. 

17 That being the case I can make the following analysis of what I think is on the balance of probabilities is a reasonable resume 
of the events between the parties which gives rise to this application. 

18 The Applicant was employed in 2004.  He had not had a job for 5 years prior to employment.  He says he was receiving social 
service benefits during that period however that was not established.  He was given a job as a truck driver by the Respondent 
and from the start the relationship was a problematic one, notwithstanding that the Respondent in many personal ways tried to 
assist the Applicant by providing accommodation and other assistance to him.  I do not say that is done in any altruistic way 
because there was a shortage of labour in the area in which these events occurred, particularly the noxious industry in which 
the Applicant was working. 

19 There are some interesting attitudes taken by the Respondent to the applicant’s employment.  For instance, he was unable to 
drive a light vehicle because the Respondent’s insurance brokers were unable to give insurance coverage for a light vehicle 
operated by him because of his criminal record.  The Applicant was angry about this and wanted to discuss it with the 
insurance brokers but notwithstanding the restriction on the ability to employ him the Respondent kept him engaged because 
he was still able to drive trucks for them because those trucks were insured differently to the light vehicles.  I mentioned this 
because it gives flavour of the relationship. 

20 There were also accommodations given to the Applicant from time to time to assist him to see his children and to that end and 
at one occasion when he had resigned he was given a substantial pay increase to come back to work. 

21 The Applicant was also choosy about what work he did for the Respondent refusing on one occasion to undertake a journey to 
an inland site.  There were repercussions because of that refusal which are not germane to these reasons for decision and I do 
not record them. 

22 The pattern of employment of the Applicant with his repeated resignations gives rise to the inference which ought to be drawn 
that when there was the final argument between the parties late in May 2005, the story by the Respondent that the Applicant 
had told them to ‘stick the job up his arse’ is more likely to be correct than the Applicant’s version who claims he was 
dismissed.  The fact that the separation certificate does not say he was dismissed does not give any weight to the Applicant’s 
position.  The explanation from Ms Sampson as to why it was filled out in the way it was seems to be a plausible one and in 
any event the entry she put on the separation certificate does not admit to dismissal.  The evidence indicates out of the mouth 
of the Applicant that although he was splashed with effluent, there was nothing which would indicate that he was covered to 
the extent that he said he was.  For instance, if he was, he certainly did not make the appropriate advice to his employer nor did 
he make the appropriate notations on his working sheets as he is required to do.  It could well be that he was splashed but that 
he had had enough of the work and decided to go home for the day.  It is open to find, and I do, that he left the employers 
premises before completing his day’s work, without making any suggestion to his employer that he was leaving early and 
particularly without getting permission.  More likely than not he told the Respondent to ‘stick the job up his arse’.  In these 
circumstances the Respondent was entitled after all the previous instances of resignations from the Applicant to this time 
accept that he was serious that he wanted to leave.  The Applicant therefore had brought the relationship to a close at his own 
volution.  Clearly it can be found that the termination was not at the instigation of the employer and I so find. 

23 An Applicant can file an application under s29(1)(b)(1) of the Industrial Relations Act, 1979 if he was employed and secondly 
if he was dismissed form employment.  These two conditions precent are required to be met.  It is clear and it is conceded that 
the Applicant was the employee of the Respondent.  The Respondent disputes however that he was dismissed.  The 
Commission has found that the dismissal did not take place at the initiative of the employer therefore for the purpose of the Act 
there has been no dismissal and therefore the jurisdiction of the Commission to entertain the application under s29 does not 
arise and the Commission will be required to dismiss the application for want of jurisdiction 

24 An order will issue accordingly. 
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Order 
HAVING heard Ms J. Boots on behalf of the Applicant and Mr G. Bull for the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application is hereby dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties File Number Commissioner Result 

Adam Craig Yates Fin-Nex Pty Ltd ABN 58 009 
192 705 

APPL 769/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Adrian Bulpitt Action Supermarkets / 
Foodland Pty Ltd 

U 64/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Amanda Thomson Raymond Conrad, Conrad 
Nominees P/L 

APPL 753/2005 COMMISSIONER 
S WOOD  

Discontinued 

Andrew Rhodes Select Fresh APPL 853/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Ann Margaret Oakley Waminda Aboriginal 
Corporation 

APPL 1457/2004 COMMISSIONER 
S J KENNER  

Discontinued 

Clive Swanson ABB Administrative Services 
Pty Limited a wholly owned 
subsidiary of ABB Australia 
Pty Ltd 

APPL 566/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Darren Paul Flavell Cape Crushing & Earthmoving, 
Goldfields Mining Personnel 

APPL 875/2005 COMMISSIONER 
P E SCOTT  

Discontinued 

David John Beresford Shayler Pty Ltd t/a Grass 
Growers 

APPL 362/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Derek White Cardcall Pty Ltd APPL 868/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Donna Narelle Smith Neil Edourd Morien - Boab 
Group 

APPL 420/2005 COMMISSIONER 
P E SCOTT  

Order Issued 

Erica Henshall Tiwest Pty Ltd APPL 757/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Eugenio Bini Smart World Enterprises Pty 
Ltd 

APPL 879/2005 COMMISSIONER 
S J KENNER  

Discontinued 

George Davies Rural Youth Development 
Council of WA (Inc) 

APPL 466/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 
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Parties File Number Commissioner Result 

Geraldine Maralee Hayden South West Aboriginal Land & 
Sea Council 

APPL 643/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Graham Muirhead Richard Trainer of Burbridge 
Holdings (ABN 16 056599 
430) 

B 13/2005 COMMISSIONER 
P E SCOTT  

Discontinued 

Hendrik Petrus Dreyer Boekeman Machinery APPL 754/2005 COMMISSIONER 
J L HARRISON  

Dismissed 

Jeffrey Strettles Beauford Roadhouse APPL 835/2005 COMMISSIONER 
S WOOD  

Discontinued 

Jeremy Withers Industrial Roadpavers Pty Ltd APPL 322/2005 COMMISSIONER 
S J KENNER  

Dismissed 

Jeromy John Maloney Fleetwood Durabuilt Pty Ltd APPL 734/2005 COMMISSIONER 
S M MAYMAN  

Dismissed 

Joanna Corbett Waminda Aboriginal 
Corporation Executive 
Committee 

APPL 1252/2004 COMMISSIONER 
S J KENNER  

Discontinued 

Julieanne Dawn McKie Carnarvon Medical Services 
Aboriginal Corporation 

APPL 448/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Karmen Seletkovic Topic "Caterers"; Velez Pty 
Ltd 

APPL 877/2005 COMMISSIONER 
S WOOD  

Discontinued 

Kate Alexandra Phillips Admin Commercial Services 
Pty Ltd 

APPL 704/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Kim Natalie Hunt El Caballo Resort APPL 444/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Kristan Ann Burek Paul Pilawskas APPL 615/2005 COMMISSIONER 
S WOOD  

Discontinued 

Laszlo Rewiczky Neverfail Springwater Co Pty 
Ltd (ACN 003 409 729) 

APPL 854/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Leanne Patten Dr Emmanuel Benson APPL 512/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Leonie Couzens South West Aboriginal 
Medical Service 

APPL 817/2005 CHIEF 
COMMISSIONER 
A R BEECH  

Discontinued 

Louise Kathleen Hansen Waminda Aboriginal 
Corporation Executive 
Committee 

APPL 1232/2004 COMMISSIONER 
S J KENNER  

Discontinued 

Lynette Willeboordse Yuanara Holdings Pty Ltd 
trading as Homecraft Textiles 

APPL 323/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Marija Janceska Thiessen Team Mining 
Products 

APPL 644/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Michael John Blurton South West Aboriginal Land & 
Sea Council 

APPL 653/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Michelle Buchanan Barminco Ltd APPL 723/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Mr James McEvoy Format Finishing APPL 19/2005 CHIEF 
COMMISSIONER 
A R BEECH  

Dismissed 

Mr Rocco Pileggi Metro Press Printing & Copy APPL 162/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Nancy Mary Anne Lowthe Avon Valley Residency 
Trading As Avon Valley 
Residency (ABN 
85814112032), Uniting Church 
Homes 

APPL 771/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Naomi Louise Davey Chris Shenton and Christine 
Procter, Hospital Pharmacy 
Services (HPS) 

U 99/2005 COMMISSIONER 
P E SCOTT  

Discontinued 

Naomi Louise Merton Childrens Services Support 
Unit 

APPL 1341/2004 COMMISSIONER 
J L HARRISON  

Dismissed 

Neil Coldwell Australian Liquor Marketers 
Pty Ltd 

APPL 864/2005 COMMISSIONER 
S J KENNER  

Discontinued 
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Parties File Number Commissioner Result 

Peter Baguley Bryan Mickle, Managing 
Director: Lucky Shag 
Waterfront Bar 

APPL 857/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Philip Anthony Orr Perth Ice Works Pty Ltd (ABN 
: 39 008 763 773) 

APPL 235/2005 SENIOR 
COMMISSIONER 
J F GREGOR  

Discontinued 

Richard John Harvey Lakewood Logistics APPL 869/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Rodney Graeme Symes Stephen Kimberley Bullock APPL 1055/2004 COMMISSIONER 
J L HARRISON  

Discontinued 

Rodney Mark Telfer South Side Powder Coater APPL 919/2005 COMMISSIONER 
S WOOD  

Discontinued 

Ross Fitzgerald Quality Bakers Australia Ltd 
t/as Buttercup Bakeries 

APPL 709/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Rozana Natasha Hannah Trimex Pty Ltd APPL 859/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Shane Terry Duthoor Firefoil Pty Ltd trading as Mt 
Henry Tavern (ACN 060 665 
732) 

APPL 758/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Sharon Marie Williams Aviation Employment Services APPL 1512/2000 CHIEF 
COMMISSIONER 
A R BEECH  

Dismissed 

Steve Raisin Uniparts Australia Pty Ltd 
(ACN 007 277 081) 

APPL 725/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Steven Smart Kimberley Diamond Mine NL APPL 663/2005 COMMISSIONER 
J L HARRISON  

Discontinued 

Suzan Lees Lite'n'Easy APPL 572/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Suzanne Galloway Graham Willcocks (Owner 
Kwinana Cafe) 

APPL 684/2005 COMMISSIONER 
S M MAYMAN  

Discontinued 

Terrance Jones Alan Erasmus- Manager APPL 904/2005 COMMISSIONER 
J H SMITH  

Discontinued 

Timothy James Winch Mr Mark Werrett, Managing 
Director, Werrett Property 
Group 

B 2/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Timothy James Winch Mr Mark Werrett, Werrett 
Property Group 

U 2/2005 COMMISSIONER 
S J KENNER  

Discontinued 

Wayne Geoffrey Last Entertainment Enterprises APPL 438/2005 COMMISSIONER 
S M MAYMAN  

Dismissed 
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Catchwords Industrial Law (WA) - Jurisdiction of Commission - Operation of Workplace Relations Act (Cth) 
1996 to exclude jurisdiction of Commission - Federal certified agreement  - Whether inconsistency in 
provisions of certified agreement operating concurrently with unfair dismissal provisions in State law  
-  No inconsistency found - Employee Government Officer - No jurisdiction for Commission as 
currently constituted - Jurisdiction found  - Workplace Relations Act 1996 (Cth), s170LZ - Industrial 
Relations Act 1979 s 7, s 44, s 80C, s 80I, Public Sector Management Act 1994 s 3, Schedule 1  

Result Jurisdiction found 
Representation 
Applicant Mr M Swinbourn (by way of written submissions) 
Respondent Ms C Pugsley (by way of written submissions) 
 
 

Reasons for Decision 
1 On 23 August 2005 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) applied to 

the Commission for a conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to the termination 
of one of its members Mr David Mayger by Murdoch University (“the respondent”). 

2 A conciliation conference was held on 1 September 2005 and at the conclusion of the conference the parties remained in 
dispute over Mr Mayger’s termination. 

3 As the issue of the Commission’s jurisdiction deal with this application was raised by the respondent at the conference and 
given that the applicant was seeking an interim reinstatement order for Mr Mayger pending arbitration of the issues in dispute 
the parties were required to file and serve written submissions in relation to both of these matters.  After receiving and 
considering these submissions I issued an order on 29 September 2005, along with a correction order on 30 September 2005, 
reinstating Mr Mayger to his former position with the respondent on an interim basis and a declaration that the Commission 
has jurisdiction to deal with this application.  At the time I also indicated to the parties that my reasons for decision for 
determining that the Commission has jurisdiction to deal with this application would issue at a later date.  Following is a 
summary of each party’s submissions and my reasons for decision in relation to the issue of jurisdiction. 
Respondent’s submissions 

4 The respondent argues that the terms of s170LZ of the Workplace Relations Act 1996 (“the WR Act”) operates to exclude the 
jurisdiction of the Commission in relation to this application. 

5 Mr Mayger’s employment was pursuant to the Murdoch University (General Staff) Enterprise Agreement 2004 (“the 
Agreement”) which is an agreement registered under the WR Act.  The respondent submits that when determining whether or 
not the Act’s unfair termination provisions operate concurrently with this agreement as contemplated under s170LZ of the WR 
Act, the test to be applied is whether the operation of the relevant provisions of the Act would alter, impair or detract from the 
operation of the Agreement.  The respondent argues that in this instance it would and relies on the reasons set out by Bray CJ 
in The Queen v the Industrial Court of South Australia; Ex parte General Motors Holdens Pty Ltd, 10 SASR 582 at 590. 

6 The respondent argues that as s23A of the act empowers the Commission to “order the employer to reinstate the employee to 
the employee’s former position on terms and conditions at least as favourable as the condition on which the employee was 
employed immediately before dismissal” this is inconsistent with Clause 18 of the Agreement which contains a provision that 
allows an employee to be terminated by the giving of notice (see the Industrial Appeal Court decisions in Metropolitan Perth 
Passenger Transport Trust v Gersdorf (1981) 61 WAIG 611 and Martindale v British Petroleum Refinery (Kwinana) Pty Ltd 
(1992) 72 WAIG 1263 where it was found that the power to order reinstatement under the Act was inconsistent with the 
relevant awards). 

7 The respondent submits that the Act’s unfair termination provisions do not operate concurrently with the Agreement because 
of the existence of Clause 13. – Dispute Settlement and Clause 18. – Notice of Termination in the Agreement.  The respondent 
argues that Clause 13 of the Agreement precludes the Commission from becoming involved in a dispute over any matter 
arising under the Agreement, including an employee’s termination, as disputes concerning the Agreement are dealt with under 
Clause 13 of the Agreement which requires that they are to be conciliated or arbitrated by the Australian Industrial Relations 
Commission (“the AIRC”).  The respondent maintains that as an employee’s termination is covered under Clause 18 of the 
Agreement, Clause 13 of the Agreement therefore provides the appropriate mechanism for dealing with a dispute about an 
employee’s termination.  Specifically Clause 13.3.5 provides that where a dispute has not been resolved by the procedures set 
out in Clause 13 either party may refer the matter to the AIRC for conciliation and if necessary arbitration.  The respondent 
therefore submits that the parties to the Agreement clearly intended that the AIRC be the sole forum for resolving disputes of 
the kind currently before the Commission. 

8 In the alternative the respondent submits that the Commission as currently constituted lacks jurisdiction to deal with this 
application on the basis that as the respondent is a public authority and Mr Mayger was a government officer within the 
meaning of the Act the Public Service Appeal Board (“the Board”) has exclusive jurisdiction to deal with Mr Mayger’s 
termination as provided for under s80I(1)(e) of the Act.  The respondent argues that Mr Mayger is a government officer as he 
is employed on the salaried staff of a public authority and in support of its argument that the respondent is a public authority 
the respondent relies on the definition contained in s7 of the Act which defines “public authority” to include, in part a, “State 
government department, State trading concern, State instrumentality, State agency, or any public statutory body, corporate or 
unincorporate (sic), established under a written law”.  As the respondent is established as a university pursuant to the Murdoch 
University Act 1973, which provides at s4(2) that Murdoch “shall be a body corporate” and as it is a corporate public statutory 
body established under a written law the respondent submits that the respondent falls within the definition of “public authority” 
within the meaning of s7 of the Act. 

9 The respondent submits that the question of what constitutes the “public sector” in Western Australia is not relevant to the 
determination of a public authority for the purposes of the Act and argues that even though Schedule 1 of the Public Sector 
Management Act 1994 (“the PSM Act”) excludes the respondent from its operation this does not have any bearing on the 
definition of a public authority contained in the Act. 

10 The respondent argues that s80C(1)(f) of the Act expressly excludes any member of the academic staff of a post secondary 
education institution from the definition of “government officer” and as the Act does not similarly exclude non-academic staff 
of post secondary institutions, the respondent therefore argues that this is an indication that they are not so excluded. 

11 The respondent therefore submits that the commission lacks jurisdiction to hear and determine this application. 
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Applicant’s submissions 
12 The applicant argues that the Commission has jurisdiction to deal with this claim even though Mr Mayger’s terms and 

conditions of employment are covered by an agreement which is registered under the WR Act. 
13 The applicant maintains that the Agreement does not provide for a specific procedure to be invoked when an employee claims 

to have been harshly, oppressively or unfairly dismissed and the applicant also argues that there is no express intent in the 
Agreement to cover the field and that as a result the Commission’ jurisdiction is not ousted in this instance. 

14 The applicant maintains that Clause 18. – Notice of Termination of the Agreement deals with notice requirements at 
termination and does not provide any process for dealing with a complaint from an employee who claims to have been unfairly 
terminated.  The applicant argues that Clause 12. – Grievance Resolution of the Agreement provides a dispute resolution 
mechanism to deal with an employee’s termination as it provides a process for dealing with a grievance related to work.  As 
this clause does not specify that the AIRC is to be utilised as the forum to settle an unresolved dispute, in contrast to the terms 
of a dispute dealt with under Clause 13 of the Agreement, the applicant argues that there is therefore no bar to the Commission 
exercising its powers to deal with this application. 

15 The applicant argues that in any event Clause 13. – Dispute Settlement of the Agreement does not operate to deal with all 
disputes arising under the Agreement including a dispute similar to Mr Mayger’s case because it does not provide a process for 
dealing with a claim of unfair dismissal where an employee has been terminated and is no longer working for the respondent.  
The applicant argues that Clause 13 establishes a procedure for dealing with issues when the employment relationship still 
exists and the applicant specifically relies on Clauses 13.2.4, and 13.3.4(a) and (c) of the Agreement in support of this 
proposition.  As the respondent has severed the employment relationship in this instance, Clause 13 cannot be taken as 
establishing a process for dealing with a claim where an employee has been terminated and is no longer employed by the 
respondent. 

16 The applicant disputes that Mr Mayger is a “government officer”.  The applicant relies on s80C(1) of the Act which defines a 
Government Officer as, inter alia, “every other person employed on the salaried staff of a public authority” and s80C(2) of the 
Act which provides that Part IIA, Division 2 of the Act is to be read in conjunction with the PSM Act.  The applicant rejects 
the respondent’s claim that it is a public statutory body for the purposes of the Act in this instance as the respondent is deemed 
not to be an organisation for the purposes of the PSM Act as set out in Column 2 Schedule 1 of the PSM Act.  The applicant 
therefore argues that the PSM Act has no application to the respondent or its employees.  The applicant also argues that the 
respondent is not a part of the Public Service, it is not an employing authority, it is not a public sector body, nor is it part of the 
Public Sector. 

17 The applicant maintains that the Murdoch University Act 1973, which is the written law that establishes the respondent as a 
corporate entity, does not provide for it to be a public statutory body. The objects and functions of the University are: 

“5. Objects of the University 
The objects of the University shall be the advancement of learning and knowledge, and the provision of university 
education. 

6. Functions of the University 
(1) The functions of the University shall include the following — 

(a) to establish and maintain such schools of study as are prescribed by Statute; 
(b) to participate in the development and improvement of tertiary education to meet the needs of the 

community; 
(c) to encourage and undertake research; and 
(d) to provide such facilities as are necessary or conducive to the attainment of the objects of the University 

and the performance of its functions. 
(2) The University shall have all such powers, rights and privileges as are reasonably necessary to enable it to carry 

out its functions.” 
The applicant argues that the objects and functions detailed in the Murdoch University Act 1973 confirm that there is no 
predominant public function to be performed by the respondent, unlike other entities that might come within the definition of a 
public statutory body and argues that even though the respondent is established as a result of statute this does not give it the 
attributes of a public statutory body. 

18 The applicant therefore argues that the respondent is not a public authority for the purposes of the Act and that the exclusive 
jurisdiction of the Public Service Arbitrator and/or the Board do not apply in this instance and therefore the Commission as 
currently constituted can deal with this application. 
Findings and conclusions 

19 The terms of s170LZ of the WR Act, which allows a State law which provides protection for an employee who has been 
unfairly terminated to operate concurrently with a certified agreement in certain circumstances, reads as follows: 

“170LZ Effect of a certified agreement on Commonwealth laws or State laws, awards or agreements 
(1) Subject to this section, a certified agreement prevails over terms and conditions of employment specified in a State 

law, State award or State employment agreement, to the extent of any inconsistency. 
(2) Provisions in a certified agreement that deal with the following matters operate subject to the provisions of a State 

law that deals with the matter: 
(a) occupational health and safety; 
(b)  workers’ compensation; 
(c)  apprenticeship; 
(d) any other matter prescribed by the regulations. 

(3) If a State law provides protection for an employee against harsh, unjust or unreasonable termination of employment 
(however described in the law), subsection (1) is not intended to affect the provisions of that law that provide that 
protection, so far as those provisions are able to operate concurrently with the certified agreement. 
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(4) To the extent of any inconsistency, a certified agreement displaces prescribed conditions of employment specified 
in a Commonwealth law that is prescribed by the regulations. 

(5) In this section: 
Commonwealth law means an Act or any regulations or other instrument made under an Act. 
prescribed conditions means conditions that are identified by the regulations. 
State law means a law of a State or Territory (including any regulations or other instrument made under a law of a State 
or Territory), but does not include a State award or a State employment agreement.” 

20 Clauses 12, 13 and 18 of the Agreement are as follows: 
“12. Grievance Resolution 
12.1  Definitions 
Grievance shall mean any type of problem, concern or complaint related to work, workload or the work environment. A 
grievance can be about any act, behaviour, omission, situation or decision, which the employee perceives to be unfair or 
unjustified. 
A grievance raised by an employee should be dealt with locally, speedily and confidentially in the interest of all parties. 
The aggrieved employee should in the first instance attempt to resolve the grievance with their supervisor, or where the 
grievance involves the immediate supervisor, the supervisor's immediate superior should be informed. 
Where an attempt at local resolution of the grievance has failed or where the circumstances make resolution 
impracticable, the employee may request a meeting with a Human Resources representative, along with a representative 
of their choosing, and/or the party to the grievance. 
If the matter cannot be resolved at this level, the employee or the relevant Union representative or the University 
representative may within five (5) days or as otherwise agreed, arrange a conference of the parties to discuss the matter 
further. 
If the matter continues to remain unresolved it may then be notified to the relevant statutory tribunal for conciliation or 
adjudication on the merits. The parties reserve the right to make whatever submissions or call whatever evidence they 
wish to the tribunal. 
Provided that the provisions of this clause shall not apply to grievances or other matters covered under Anti-
discrimination legislation. 
13. Dispute Settlement 
13.1  Application 
This clause establishes a process to deal with disputes about matters arising under this Agreement for which there are no 
appeals process (sic) specified in this Agreement; 
13.2  Principles 
13.2.1  Any party or employee subject to this agreement has the right to invoke these procedures. 
13.2.2  It is the intent of this clause to attempt to resolve issues between the parties quickly and as close as possible to 

the source of the grievance/dispute. As such all parties to the grievance/dispute must co-operate to deal with the 
matter expeditiously. 

13.2.3  Where the Union is not the initiating party, the employee will have the right to be represented as they so choose, 
including by a Union. 

13.2.4  While these procedures are taking place existing work arrangements and existing conditions of employment 
shall continue unless the issues involve Occupational Safety and Health matters which may require existing 
work arrangements to be altered. 

13.3  Procedure 
13.3.1  As soon as practicable after the matter has arisen it shall be jointly considered by the employee and her or his 

supervisor. 
13.3.2  If the matter is unresolved the employee and/or a representative of the employee shall take the matter up with an 

appropriate representative of management (sic) 
13.3.3  Where a dispute remains unresolved, at the request of either party a Disputes Committee shall be convened 

within 5 working days, unless agreed otherwise. 
The Disputes Committee shall consist of: 

• One nominee of the University; 
• One nominee of the Union(s); and 
• One independent Chair agreed between the parties 

Either party may object once to either party’ nominee on the grounds of conflict of interest. 
The Disputes Committee shall attempt to resolve the matter within 5 working days of its first meeting. 
Any resolution, decision or recommendation of the Disputes Committee shall be in the form of a written 
agreement subject, if necessary to ratification by either party. 

13.3.4 Until the procedures described in subclause 13.3.3 have been exhausted: 
(a)  work shall continue in the normal manner; 
(b)  no industrial action shall be taken by the University or the Union(s); 
(c)  the University shall not change work, staffing or the organisation of work if such is the subject of the 

dispute, nor take any action likely to exacerbate the dispute. 
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13.3.5 If the dispute/grievance remains unresolved then either party may refer the matter to the AIRC for conciliation 
and if necessary arbitration. 

18. Notice Of Termination 
18.1  Full and Part Time Employees 

(a)  Except as provided in this clause, an employee’s contract of service may be terminated by either party 
giving 4 weeks’ notice in writing or by the payment or forfeiture, as the case may be, of 4 weeks’ salary. 

(b) If the employee is over 45 years old and has more than 2 years’ continuous service with the University, 
the University must provide an additional week’s notice. 

18.2  Probationary Employees 
During the probationary period, an employee’s contract of service may be terminated by either party giving 2 weeks’ 
notice in writing or by the payment or forfeiture, as the case may be, of 2 weeks’ salary. 
18.3  Casual Employees 
The contract of service of a casual employee may be terminated by the giving of one hour’s notice by either party, or by 
the payment or forfeiture, as the case may be, of one hour’s salary. 
18.4  Fixed Term Employees 

(a) The contract of service of a fixed term employee engaged on or after the commencement of this 
Agreement may be terminated within the fixed term by either party in accordance with subclause 18.1 or 
18.2. 

(b) The contract of service of a fixed term employee engaged before the commencement of this Agreement 
may be terminated within the fixed term: 
(i) by the employee in accordance with subclause 18.1; or 
(ii) by either party in accordance with subclause 18.2. 

(c) If within the fixed term, the University terminates the contract of service of a fixed term employee in 
circumstances that would, if the contract had simply expired and not been renewed, have entitled the 
employee to severance pay under the HECE Award, the employee shall be entitled to severance pay, in 
accordance with the HECE Award, based on the period of continuous service. 

18.5 The University may dismiss an employee, including a fixed term employee, without notice for serious 
misconduct which justifies instant dismissal. 

18.6 An employee, other than a casual employee, whose contract of service is terminated shall be advised in writing 
of the reasons.” 

21 In my opinion the Agreement does not cover the field as it does not express a clear intention for all disputes over the terms 
included in the Agreement and all matters involved in the employment relationship between the parties to the Agreement and 
all disputes concerning employees covered by the Agreement be dealt with and determined by the AIRC.  It is also my view 
and I find that given the terms of the relevant provisions for dealing with disputes concerning employees covered by the 
Agreement that the provisions relating to unfair termination in the Act are able to operate concurrently with the Agreement. 

22 Clause 12 of the Agreement details the appeal processes for dealing with any grievance about any act, behaviour, omission, 
situation or decision which an employee covered by the Agreement perceives to be unfair or unjustified which is related to 
work, workload or the work environment and this clause provides that if conciliation fails and the dispute about any decision 
related to an employees work remains unresolved it may be notified to the relevant statutory tribunal for conciliation or 
adjudication.  It is my view that the terms of Clause 12 of the Agreement allows an employee to invoke the terms of this 
grievance resolution procedure when an employee has been dismissed which is what has occurred in this instance.  I have 
reached this conclusion as I find that an employee’s termination and the removal of an employee from his or her work situation 
can be regarded as a decision related to an employee’s work and I rely on the definition of work in the Australian Concision 
Oxford Dictionary 2nd Edition were work is defined as “a person’s employment or occupation etc., esp. as a means of earning 
income”.  As Clause 12 of the Agreement refers to a dispute under this section being notified to ‘the relevant statutory tribunal 
for conciliation or adjudication’ and does not specify the AIRC as the tribunal to deal with an unresolved dispute under this 
clause as opposed to the terms of Clause 13 of the Agreement which specifies the AIRC as the appropriate body to deal with 
disputes under that clause, I find that the Commission as constituted is able to deal with this application.  Additionally, 
Clause 13 of the Agreement outlines a process for dealing with disputes arising under the Agreement for which no appeals 
process is specified elsewhere in the Agreement.  As I have found that Clause 12 of the Agreement provides for an appeal 
process in the case of an employee who claims to have been unfairly terminated it is therefore my view that the processes set 
down in Clause 13 of the Agreement do not apply to this dispute.  Furthermore, Clause 13 contemplates that work shall 
continue in a normal manner and that the respondent will not change work, staffing or the organisation of work until a Disputes 
Committee has met to attempt to resolve the matter, which would not apply to a situation where an employee has been 
terminated in a summary manner and is required to immediately cease working at the respondent’s premises which is what has 
happened in this instance.  In my opinion it is therefore clear that Clause 13 does not contemplate dealing with this dispute. 

23 I therefore find that the provisions of s170LZ(3) of the WR Act are satisfied as it is my view that the unfair termination 
provisions provided for in the Act operate concurrently with the Agreement in this instance. 

24 After carefully considering each party’s submissions I find that Mr Mayger is not a government officer as defined by the Act as 
it is my view that Mr Mayger is not employed by an employer whose employees can lodge an application claiming unfair 
dismissal to the Board. 

25 Section 80I(1)(e) of the Act gives the Board jurisdiction to hear: 
“an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by any Government 
officer who occupies a position that carries a salary lower than the prescribed salary from a decision, determination or 
recommendation of the employer of that Government officer that the Government officer be dismissed,” 

Government Officer in part means: 
 “(a) every public service officer; 
 … 
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 (b) every other person employed on the salaried staff of a public authority;” 
Section 80C(2) of the Act provides that Part IIA, Division 2 of the Act is to be read in conjunction with the PSM Act.  The PSM 
Act defines Public Sector as: 

 “ … means all —  
 (a) the agencies; 
 (b) the ministerial offices; and 
 (c) the non-SES organisations;” 

The PSM Act defines Public Sector Body as an agency, ministerial office or non-SES organisation.  Non-SES Organisations are 
defined in part as follows: 

 “ … and which neither is nor includes —  
 (c) an SES organisation; or  
 (d) an entity specified in column 2 of Schedule 1;” 

Column 2 Schedule 1 of the PSM Act deems that the respondent is not an organisation for the purposes of the PSM Act.  As a 
result I find that the respondent and therefore its employees are expressly excluded from the operation of Part IIA, Division 2 of 
the Act by virtue of the respondent’s exclusion under Column 2 Schedule 1 of the PSM Act.  As I have found that the 
respondent is excluded from the operation of Part IIA, Division 2 of the Act I find that the respondent’s employees including 
Mr Mayger are not government officers and are therefore unable to lodge an appeal to the Board claiming that he or she has 
been unfairly terminated. 

26 In the circumstances I therefore find that the Commission as constituted has the power to deal with this application. 
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Order 
WHEREAS on 23 August 2005 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) 
applied to the Commission for a conference pursuant to Section 44 of the Industrial Relations Act 1979 (“the Act”) in relation to the 
termination by Murdoch University (“the respondent”) of one of its members, Mr David Mayger; and 
WHEREAS the Commission convened a conference on 1 September 2005 for the purpose of conciliating between the parties in 
relation to the issues in dispute; and 
WHEREAS at the conclusion of the conference the parties remained in dispute over Mr Mayger’s termination and the applicant 
sought an interim re-instatement order pending the hearing and determination of this matter; and 
FURTHER the respondent claimed that the Commission lacks jurisdiction to deal with this application given Mr Mayger was 
employed pursuant to the Murdoch University (General Staff) Enterprise Agreement 2004, an agreement registered in the 
Australian Industrial Relations Commission, and in the alternate the respondent argues that Mr Mayger was a Government Officer 
within the meaning of the Act and therefore exclusive jurisdiction resides with the Public Service Appeal Board to deal with Mr 
Mayger’s termination; and 
WHEREAS the Commission advised the parties that the issue of whether or not an interim order should issue pending arbitration of 
the issues in dispute and the issue of the Commission’s jurisdiction to deal with this application would be dealt with by way of 
written submissions and timeframes were provided to the parties to file and serve submissions; and 
WHEREAS after considering the parties submissions in relation to the Commission’s jurisdiction to deal with this application the 
Commission is of the view that it has jurisdiction to deal with this matter and reasons for reaching this decision will issue at a later 
date; and 
WHEREAS in relation to the issue of whether an interim order should issue, the applicant is seeking the following relief:- 

“that the respondent re-instate Mr Mayger to the position that he held immediately prior to the dismissal, or if this is 
impracticable a suitable alternative position”; and 
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WHEREAS the applicant argues the following in support of its claim that an interim re-instatement order should issue:- 
(1) the applicant claims that there are serious issues to be determined in relation to the process followed by the respondent in 

terminating Mr Mayger, the applicant disputes the thoroughness of the respondent’s investigations into the allegations 
concerning Mr Mayger and therefore the conclusions reached by the respondent and the applicant argues that the respondent 
failed to consider alternatives to Mr Mayger’s termination taking into account his length of service, age and excellent 
employment record; 

(2) that given the above concerns the applicant argues that is has a prima facie case for relief; 
(3) that the damage to Mr Mayger outweighs the damage to the respondent if he is re-instated given Mr Mayger’s age, the 

difficulty he has experienced obtaining alternative employment and the fact that Mr Mayger has been without an income since 
7 September 2005 when his period of pay in lieu of notice ended; 

(4) that the respondent could reasonably and easily accommodate Mr Mayger in his former or an alternate position; 
(5) that the damage to the respondent is not irreversible if Mr Mayger is re-instated on an interim basis; 
(6) that this application was lodged within a reasonable timeframe after Mr Mayger’s termination; and 
WHEREAS the respondent argues the following in support of its claim that an interim re-instatement order should not issue:- 
(1) the respondent maintains that Mr Mayger’s termination was both substantively and procedurally fair.  The respondent argues 

that Mr Mayger took property which did not belong to him and this is a serious issue, that Mr Mayger committed this offence 
whilst in a supervisory position in a security environment, that the reasons for Mr Mayger’s termination were explained to 
him and were confirmed in writing, that Mr Mayger had the opportunity to put his case at two meetings and Mr Mayger was 
given the opportunity to respond to the issue of him being terminated; 

(2) that as a number of key facts are in dispute the Commission cannot determine whether or not the applicant’s claim is likely to 
succeed at hearing; 

(3) that the respondent will be disadvantaged if it is required to re-instate Mr Mayger on an interim basis even though it concedes 
Mr Mayger’s position remains vacant as  the respondent has lost trust and confidence in Mr Mayger given his actions and  the 
supervisory role undertaken by him.  The respondent also argues that Mr Mayger will not suffer any financial disadvantage if 
an interim order does not issue as at termination he received a payment for a substantial amount of leave owing to him; 

(4) that the Commission’s refusal to grant the order sought is not irreversible and if the applicant is successful in its claim Mr 
Mayger will be compensated accordingly.  The respondent also argues that it will be disadvantaged if it is required to employ 
Mr Mayger on an interim basis and the Commission later finds that he was fairly terminated; 

(5) the respondent does not dispute that this application was lodged promptly; and 
WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to Mr Mayger’s rights as an 
employee; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue an interim re-instatement order pursuant to s44(6) of the 
Act, in particular under s44(6)(bb)(i) and s44(6)(bb)(ii) which enables the Commission to issue orders which the Commission is 
otherwise authorised to make under the Act in relation to an industrial matter and in the case of a claim of harsh, oppressive or 
unfair dismissal make any interim order the Commission thinks appropriate pending resolution of the claim; and  
WHEREAS taking into account the terms of the Act and in particular s44(6) of the Act whereby the Commission has the power to 
give such directions and make such orders that the Commission considers appropriate in the circumstances; and 
WHEREAS the Commission has formed the view that an interim re-instatement order should be considered in this instance pending 
arbitration of the issues in dispute; and 
WHEREAS when taking into account the tests relevant to whether or not an interim order should issue as set out in Thomas James 
Brown v President, State School Teachers Union of WA (Inc) and Others [1989] 69 WAIG 1390 at 1393 which are as follows:- 

“It seems to me that the principles which apply to the granting of interim injunction proceeding are most applicable here, with 
such modifications as this jurisdiction requires. 

The applicant must therefore establish: – 
(a) That as a matter of discretion, it is just and correct for me to make the order in all the circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is accepted at 

trial. 
In addition, the Commission must consider: – 

(a) The damage which may be done to the respondent by granting the order as against the damage to the applicant 
if it is not granted. 

(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration.”; and 

WHEREAS when issuing an interim re-instatement order the Commission needs to take into account the interests of both parties 
without reaching any concluded view about the merits of such an application; and 
WHEREAS after considering the arguments put by both parties and when considering the circumstances of this case the 
Commission has formed the view that it is just and fair that an interim re-instatement order should issue based on the following 
preliminary views:-  

(1) on the information currently before me and without reaching a concluded view on the merits of this application it is 
my view that the applicant has demonstrated that there are substantial issues to be tried in relation to the reasons for 
Mr Mayger’s termination and in relation to the investigation conducted by the respondent.  It therefore appears that 
there may well be a prima facie case for relief if the applicant can demonstrate its case at hearing;   

(2) in reaching the decision to issue an interim re-instatement order I take into account that Mr Mayger had a lengthy and 
unblemished service record with the respondent and that his former position remains vacant; 
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(3) even though the respondent maintains that it will be prejudiced if Mr Mayger is re-instated to a position of trust I find 
that the balance of convenience in relation to whether or not an interim re-instatement order should issue lies with the 
applicant as I accept that Mr Mayger will find it difficult to obtain alternative employment and therefore suffer 
damage given his age and the circumstances of his termination and I accept that Mr Mayger will suffer financial 
detriment in the long term if an interim re-instatement order does not issue;   

(4) I find that the consequences of issuing an interim re-instatement order are not irreversible and I find that even though 
this application was lodged 19 days after the date on which Mr Mayger was terminated, it is my view that this 
application was lodged within a reasonable timeframe after Mr Mayger was terminated; and   

WHEREAS in the circumstances the Commission will issue an interim order re-instating Mr Mayger to his former full-time 
position with the respondent, on an interim basis, to undertake the same duties as those that he was undertaking prior to his 
termination; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby 
orders:- 

THAT by 3 October 2005 Mr Mayger be re-instated on an interim basis to his former position with the respondent, 
undertaking the same duties as those he was undertaking prior to his termination. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 02735 
A DISPUTE REGARDING ALLEGED UNFAIR DISMISSAL OF A UNION EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
MURDOCH UNIVERSITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 30 SEPTEMBER 2005 
FILE NO. C 152 OF 2005 
CITATION NO. 2005 WAIRC 02735 
 
 
Result Correction order issued 
 
 

Correction Order 
WHEREAS on 29 September 2005 an order in this matter was deposited in the Office of the Registrar; and 
WHEREAS an error occurred in the order, the Commission, in order to correct this error and pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders - 

THAT the order that issued in application C152 of 2005 be replaced in its entirety by the following order: 
1) THAT the Commission has jurisdiction to deal with this application. 
2) THAT by 3 October 2005 Mr Mayger be re-instated on an interim basis to his former position with the 

respondent, undertaking the same duties as those he was undertaking prior to his termination. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union of 
Western Australian 
Branch 

Department of 
Education and 
Training 

HARRISON C C 181/2004 1/02/2005 Non-payment of a 
union member 

Discontinued 

Australian Municipal, 
Administrative, 
Clerical and  Services 
Union of Employees, 
W.A. Clerical and 
Administrative 
Branch 

Ausdens KENNER C C 140/2005 21/09/2005 Dispute regarding 
termination of 
employment of a 
union member 

Discontinued 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Australian Municipal, 
Administrative, 
Clerical and  Services 
Union of Employees, 
W.A. Clerical and 
Administrative 
Branch 

Zest Health Clubs Ltd KENNER C C 170/2005 3/10/2005 Dispute regarding 
standing down of 
employee 

Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated 

A/Director General, 
Health Department of 
Western Australia 

SCOTT C PSAC 
42/2005 

6/10/2005 Dispute regarding 
employees entitlement 
to Long Service Leave 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Chief Executive 
Officer WA Centre 
for Pathologyand 
Medical Research 
(PathCentre) 

SCOTT C PSAC 
16/2005 

1/04/2005 A Dispute regarding a 
departure from regular 
hours of employment 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Education and 
Training 

SCOTT C PSAC 
20/2005 

N/A Dispute regarding 
permanent 
employment of union 
member. 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

General Manager, 
Forest Products 
Commission 

SCOTT C PSAC 
38/2005 

24/08/2005 Dispute regarding 
indefinite tenure of 
union member. 

Referred 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Workers 
Union of Australia, 
Engineering and 
Electrical Division 

LG International 
Security Services and 
Others 

SCOTT C C 175/2005 N/A Dispute regarding Pay 
Rates 

Concluded 

Health Services 
Union of Western 
Australia  (Union of 
Workers) 

Uniradiology - 
Westminster 

SCOTT C C 120/2005 28/7/05, 
3/8/05, 
10/8/05 

Dispute regarding 
Long Service Leave 
Entitlements 

Concluded 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of the 
Minister for Health in 
his Incorporated 
capacity as the WA 
Country Health 
Service under s7 of 
the Hospital and 
health Services Act 
1927 (WA) 

SCOTT C PSAC 
41/2005 

4/10/2005 Dispute re 
Redeployment of 
employee to a position 
within Perth or 
Metroplitan area 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Holiday Inn Perth HARRISON C C 128/2005 N/A A dispute regarding 
alleged unfair 
dismissal of a union 
member 

Discontinued 

PB Foods Limited Transport Workers 
Union of Australia 

KENNER C C 113/2005 29/06/2005 Dispute re strike 
action threat 

Discontinued 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees West 
Australian Branch 

Public Transport 
Authority 

SCOTT C C 171/2005 4/10/2005, 
13/10/2005 

Alleged breach of 
discipline 

Concluded 

The Australian 
Workers' Union, 
Western  Australian 
Branch, Industrial 
Union of Workers 

Henry Walker Eltin 
Contracting Pty Ltd 

WOOD C C 36/2005 8/03/2005 dispute regarding 
union right of entry 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers-
Western  Australian 
Branch 

Argyle Diamond 
Mines Pty Limited 

WOOD C C 111/2005 6/07/2005 Dispute regarding 
termination of 
employment 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers-
Western  Australian 
Branch and The 
Australian Workers' 
Union, West 
Australian Bra nch 

BHP Billiton Iron Ore 
Pty Ltd 

WOOD C CR 32/2005 17/10/2005 Dispute regarding 
changes to the Drug 
and Alcohol Policy 

Discontinued 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3861 
 

 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers-
Western  Australian 
Branch 

Henry Walker Eltin 
Contracting Pty Ltd 

WOOD C C 39/2005 N/A Dispute regarding 
right of entry to 
mining sites by the 
union 

Concluded 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron Ore 
Pty Ltd 

WOOD C C 233/2004 7/12/04, 
19/1/05, 
18/02/05, 
21/06/05 

Enquire into 
disciplinary action 

Concluded 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron Ore 
Pty Ltd 

WOOD C CRA 
233/2004 

10/10/2005 Enquiry into 
disciplinary action 

Discontinued 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police 

HARRISON C PSAC 
33/2005 

N/A Dispute regarding 
new policy for police 
officers 

Referred 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police 

SCOTT C C 135/2005 N/A Dispute regarding 
delays in the 
processing of pay 
entitlements 

Concluded 

 

CORRECTIONS— 
2005 WAIRC 02909 

HEALTH SERVICES UNION - DEPARTMENT OF HEALTH - HEALTH SERVICE SALARIED  
OFFICERS STATE INDUSTRIAL AGREEMENT 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
THE HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL 
BOARD FOR METROPOLITAN HEALTH SERVICES AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 27 OCTOBER 2005 
FILE NO PSAAG 4 OF 2004 
CITATION NO. 2005 WAIRC 02909 
 
 
Result Correction Order 
 
 

Correction Order 
WHEREAS on the 27th day of April 2004, the Health Services Union - Department of Health - Health Service Salaried Officers 
State Industrial Agreement 2004 was registered in the Commission; and 
WHEREAS on Monday, the 10th day of October 2005, the parties informed the Arbitrator that there were a number of errors in the 
Agreement and sought that they be corrected; and 
WHEREAS the Arbitrator agreed to issue a Correcting Order; 
NOW THEREFORE the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Health Services Union - Department of Health - Health Service Salaried Officers State Industrial Agreement 
2004 be corrected in accordance with the following Schedule. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 13. - Salaries and Payment:  Be corrected by inserting Subclause (8)(f) into this clause: 

(f) Notwithstanding subclause (2) of clause 36. – Casual Workers of the Award, a casual worker shall be paid one 
seventy sixth of the ordinary fortnightly rate of salary prescribed by this agreement for the classification in 
which the casual worker is employed for each hour so employed with the addition of twenty per centum. 

2. Clause 17. - Overtime:  Be corrected by: 
A. Inserting the following Subclause (10a) before Subclause (11): 

(10a) Notwithstanding subclause (9) of this Clause, the following shall apply where an Information and Communication 
Technology (ICT) Officer rostered on call, is required to perform work whilst on call and performs that work from his/her 
place of residence or other location of the employees choice other than their normal place of employment. For the 
purposes of this clause, any Hospital or Health Service site is considered a normal place of employment, except for Health 
Service on site accommodation occupied by the employee, which shall be considered a place of residence. 
(a) In addition to being paid the on call allowance, the ICT Officer shall be paid a minimum of one hour at the 

appropriate overtime rate per period of on-call where the employee is directed to perform work. 
(b) Where the ICT Officer is contacted on more than one occasion during a single on call shift, and the work 

performed as a result of these calls takes one hour or less in total, one hour will be paid for that shift. 
(c) Where the ICT Officer is required to perform work during a single on call shift for a total of more than one 

hour, the ICT Officer shall be paid for the actual time worked at the applicable overtime rate. 
(d) Where the employer agrees, an employee may elect to accrue overtime entitlements gained under this subclause 

as time off in lieu, to be taken in conjunction with a period of approved leave. 
(e) The essential tools and facilities required to enable the employee to perform the work remotely in accordance 

with this subclause shall be provided by the employer. 
(f) This subclause has effect on and from 24 October 2005. 
In all other cases the provisions of subclause (9) apply to on call worked by an ICT employee. 
B. Deleting Subclause (11)(c) and inserting in lieu the following: 
(c) In lieu of payment of any allowance for being required to hold themself available for duty outside normal 

working hours and any overtime worked, each Engineer or Maintenance Officer working singly in a hospital 
shall be entitled to an additional two weeks' leave per annum with pay and an allowance equivalent to 7% of the 
level 4 point 4 salary. 

3. Clause 22. – Public Holidays:  Subclause (3) be corrected by deleting this subclause and inserting in lieu the 
following: 

(3) Where any of the days mentioned in subclause (2) of this clause falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday, provided that for shift workers only: 
(a) the December 25th Christmas Day Holiday will be observed on December 25th and paid at the rate of double 

time and a half or, if the employer agrees, be paid at the rate of time and a half and a day off in lieu be taken on 
a day mutually acceptable to the employer and the employee. There will be no substitute holiday for the 
December 25th Christmas Day Holiday for shift workers on the next succeeding Monday. 

(b) Where Boxing Day falls on a Sunday it will be observed on the next succeeding Monday. 
(c) For shift workers there will be no substitute holiday for the December 25th Christmas Day holiday which falls 

on a Saturday or Sunday provided that where Christmas Day falls on a Saturday or a Sunday: 
(i) full time and part time shift workers who are rostered and work on both the 25th of December 

(Christmas Day) and Christmas Day falls on a:  
(aa) Saturday, the next succeeding Tuesday is to be paid 150% for time worked on the Tuesday; 
(bb) Sunday, the next succeeding Tuesday is to be paid 175% for time worked on the Tuesday. 

(ii)  part time shift workers whose contracted hours of work include the Tuesday next succeeding 
Christmas Day, but not Christmas Day, shall be entitled to such Tuesday as a Public Holiday. 

4. Clause 35. – Higher Duties:  Be corrected by deleting this clause and inserting in lieu the following: 
This clause replaces clause 11 ‘Higher Duties’ of the Hospital Salaried Officers Award No. 39 of 1968 for all employees. 
(1) An employee shall be paid a higher duties allowance upon having worked five (5) consecutive working days or more in 

any position classified higher than their substantive position. 
(2) Notwithstanding subclause (1), by agreement a higher duties allowance may be paid for single days where day-by-day 

relief is identified as a regular feature or requirement of a particular position.  
(3) An employee who performs the full duties and accepts the full responsibilities of the higher position shall be paid an 

allowance equal to the difference between his/her own salary and the salary he/she would receive if he/she were 
permanently appointed to the position in which he/she is so directed to act. 

(4) An employee who does not perform the full duties and/or does not accept the full responsibilities of the higher position 
shall be paid such proportion of the allowance specified in subclause (3) as the duties and responsibilities bear to the full 
duties and responsibilities of the higher position. 

(5) Where the cumulative period of acting in a position or positions of a higher level exceeds 12 months in any 18 month 
period, the employee’s allowance will include the relevant service increments for the position in which he/she is acting. 

(6) Where an employee has been in receipt of the allowance for a continuous period of twelve months or more, proceeds on – 
(i) a period of annual leave; or 
(ii) a period of any other approved leave of absence of not more than one calendar month; 
the employee shall be entitled to be paid the higher duties leave when taking the leave provided: 

(a) the employee continues to be employed at the higher rate after the period of annual leave or other 
approved leave, or 
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(b) the employee takes the annual leave accrued during the period of receipt of the allowance within 
twelve months of the entitlement being accrued. 

This subclause shall also apply to an employee who has been in receipt of the allowance for less than 12 months, if during 
the employee’s absence no other employee acts in the position in which the employee was acting immediately prior to 
proceeding on leave, and the employee resumes acting in the position upon return from leave.  

(7) Each period of acting on higher duties, whether paid or not, will be recorded in the employee’s personal records and be 
recognised as experience. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 02162 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LOUISE KATHLEEN HANSEN 

APPLICANT 
-v- 
WAMINDA ABORIGINAL CORPORATION EXECUTIVE COMMITTEE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 27 JULY 2005 
FILE NO. APPL 1232 OF 2004 
CITATION NO. 2005 WAIRC 02162 
 
 
Result Direction issued 
Representation 
Applicant Mr T Pass of counsel 
Respondent Ms J Auerbach as agent 

 
 

Direction 

HAVING heard Mr T Pass of counsel on behalf of the applicant and Ms J Auerbach as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by no later than 9 August 2005.   

2. THAT inspection of documents shall be completed by no later than 16 August 2005.   

2. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 
evidence in chief of the maker.  Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

4. THAT the applicant file and serve upon the respondent any signed witness statements upon which she intends to 
rely no later than 28 days prior to the date of hearing. 

5. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than 14 days prior to the date of hearing. 

6. THAT the parties file and serve upon one another any signed witness statement in reply no later than 7 days prior 
to the date of hearing.  

7. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes 
of cross-examination no later than 14 days prior to the date of hearing. 

8. THAT the applicant and respondent file an agreed statement of facts (if any) no later than 21 days prior to the date 
of hearing. 

9. THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 14 days prior to the date of hearing. 

10. THAT the matter be listed for hearing for 1 day.   

11. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2005 WAIRC 02163 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNA CORBETT 
APPLICANT 

-v- 
WAMINDA ABORIGINAL CORPORATION EXECUTIVE COMMITTEE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 27 JULY 2005 
FILE NO. APPL 1252 OF 2004 
CITATION NO. 2005 WAIRC 02163 
 
 
Result Direction issued 
Representation 
Applicant Mr T Pass of counsel 
Respondent Ms J Auerbach as agent 

 
 

Direction 
HAVING heard Mr T Pass of counsel on behalf of the applicant and Ms J Auerbach as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by no later than 9 August 2005.   
2. THAT inspection of documents shall be completed by no later than 16 August 2005.   
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker.  Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

4. THAT the applicant file and serve upon the respondent any signed witness statements upon which she intends to rely 
no later than 28 days prior to the date of hearing. 

5. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than 14 days prior to the date of hearing. 

6. THAT the parties file and serve upon one another any signed witness statement in reply no later than 7 days prior to 
the date of hearing.  

7. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 
cross-examination no later than 14 days prior to the date of hearing. 

8. THAT the applicant and respondent file an agreed statement of facts (if any) no later than 21 days prior to the date of 
hearing. 

9. THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 14 days prior to the date of hearing. 

10. THAT the matter be listed for hearing for 1 day.   
11. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 02999 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONNA NARELLE SMITH 
APPLICANT 

-v- 
NEIL EDOURD MORIEN - BOAB GROUP 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 8 NOVEMBER 2005 
FILE NO APPL 420 OF 2005 
CITATION NO. 2005 WAIRC 02999 
 
 
Result Change name of Respondent 
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Order 
HAVING heard Mr A Metaxas (of Counsel) on behalf of the applicant and Mr N Morien on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT “Boab Finance Accounting Pty Ltd” and “Advantage Personnel Services Pty Ltd” be the named respondents in this 
matter in lieu of “Neil Edourd Morien – Boab Group”. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

2005 WAIRC 02910 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN HENRY WALLACE 
APPLICANT 

-v- 
DOWNER CONNECT PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 27 OCTOBER 2005 
FILE NO/S APPL 478 OF 2005 
CITATION NO. 2005 WAIRC 02910 
 
 
Result Programming, Discovery and Further and Better Particulars 

 
 

Order 
WHEREAS at a conference before the Senior Commissioner on 24th October 2005 applications for Orders for programming, 
discovery and further and better particulars were made pursuant to section 27 of the Industrial Relations Act, 1979; and 
WHEREAS on 24th October 2005 having heard from the Applicant and the Respondent regarding the filing and serving lists of 
witnesses, the filing and serving of lists of documents and having heard from the Applicant regarding amending his claim prior to 
the hearing on 14th November 2005; and 
WHEREAS the Commission decided to make orders that each party file in the Commission and serve a list of witnesses no less 
than 7 clear days prior to the hearing; that each party file in the Commission and serve a list of documents not less than 7 days after 
the date of this order; that the Applicant file his amended claim by close of business by 4th November 2005 and that the Respondent 
file an amended answer thereto by 10th November 2005. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. That each party file in the Commission and serve a list of witnesses no less than 7 clear days prior to the hearing. 
2. That each party file in the Commission and serve a list of documents not less than 7 days after the date of this 

order. 
3. That the Applicant files his amended claim by close of business by 4th November 2005 and that the Respondent 

files an amended answer thereto by 10th November 2005. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
 

2005 WAIRC 02916 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CRAIG LEONARD HORNSBY 
APPLICANT 

-v- 
ELDERS LIMITED ACN 004 045 121, ELDERS REAL ESTATE (WA) PTY LTD A.C.N. 
008670719 T/A ELDERS REAL ESTATE 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 28 OCTOBER 2005 
FILE NO/S APPL 596 OF 2005 
CITATION NO. 2005 WAIRC 02916 
 
 
Result Consent Order for Discovery 

 
 

Order 
WHEREAS on 9th June 2005 Craig Leonard Hornsby (the Applicant) applied to the Commission for an order pursuant to the 
Industrial Relations Act, 1979; and 
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WHEREAS on 30TH August 2005 Deputy Registrar Judith Wickham pursuant to a delegation under Regulation 111 of the 
Industrial Relations Commission Regulations 1985 conducted conciliation proceedings between the parties and conciliation being 
unavailing the matter was referred for hearing and determination on 5th and 6th days of December 2005; and 
WHEREAS on 26th October 2005 counsel for the Applicant and Elders Ltd (the Respondent) applied to the Commission for a 
consent order that within 21 days of the date of the making of an order the Applicant and the Respondent do each swear, file and 
serve an affidavit stating what documents are in their respective possession, custody or power relating to the matters in issue 
between the parties in these proceedings and whether the parties object to the production of such documents as are in their 
respective possession, custody or power and if so upon what grounds and within the period aforesaid to state a time and place at 
which such documents may be inspected; and 
WHEREAS on 28th October 2005 the Commission decided to issue an order. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, by consent, hereby 
orders: 

 THAT within 21 days of the date of the making of this order the Applicant and the Respondent each swear, file and 
serve an affidavit stating what documents are in their respective possession, custody or power relating to the matters in 
issue between the parties in these proceedings and whether the parties object to the production of such documents as 
are in their respective possession, custody or power and if so upon what grounds and within the period aforesaid to 
state a time and place at which such documents may be inspected. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 02952 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN LEONARD BODER 
APPLICANT 

-v- 
ROOF MART 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 3 NOVEMBER 2005 
FILE NO APPL 731 OF 2005 
CITATION NO. 2005 WAIRC 02952 
 
 
Result Order issued changing name of respondent 
Representation 
Applicant Mr S.L. Boder 
Respondent Mr D. Jones (as agent) 
 
 

Order 
WHEREAS at a hearing held on 24 October 2005 it became clear that the respondent had been incorrectly named; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
orders - 

THAT the name Roof Mart be deleted and replaced by Industrial Progress Corporation Pty Ltd trading as Roof 
Mart WA. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 02829 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 14 OCTOBER 2005 
FILE NO/S C 178 OF 2005 
CITATION NO. 2005 WAIRC 02829 
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Result s.44(6)(ba)(i), (ii) and (iii) order issued. 
Representation 
Applicant Mr T. Kucera (of counsel) 
Respondent Mr J. Long (of counsel) 

 
 

Order 
WHEREAS on 11 October 2005 the Construction, Forestry, Mining and Energy Union of Workers (“the union”) applied to the 
Western Australian Industrial Relations Commission (“the Commission”) for an urgent conference pursuant to s 44 of the Industrial 
Relations Act 1979 (“the Act”) in relation to a notice of termination issued by John Holland Pty Ltd (“the employer”) to one of its 
employees and a member of the union, Mr Kavanagh to take effect from 24 October 2005; 
AND WHEREAS the Commission convened a conference that same day for the purpose of conciliating between the parties in 
relation to the dispute; 
AND WHEREAS at the conclusion of the conference the parties remained in dispute over the notice of termination issued by the 
employer; 
AND WHEREAS the union sought the following interim order - 

 THAT Mr Kavanagh be reinstated to his former position with the employer to allow the matter to be heard and 
determined. 

AND WHEREAS the union submitted the following in support of its claim that an interim order should issue – 
(1) That Mr Kavanagh will suffer a financial detriment from the conclusion of the notice period on 24 October 

2005 if he is not reinstated; 
(2) That the employer acted contrary to the provisions of Clause 25 of the John Holland Building Operations 

Agreement when it issued the notice of termination to Mr Kavanagh; 
(3) That Mr Kavanagh was treated unfairly because the act of alleged misconduct complained of by the employer 

did not occur; 
(4) That Mr Kavanagh is the CFMEU/CTA site occupational safety and health representative and if he is 

terminated site employees will be without occupational safety and health representation; 
(5) That Mr Kavanagh was denied procedural fairness as he was not given a fair and reasonable opportunity to 

respond to the complaints made against him; and 
(6) That the employer failed to consider the terms of the recommendation issued by the Commission in C154 of 

2005 on 9 September 2005 that specifically dealt with the status of disciplinary letters issued to Mr Kavanagh, 
letters now relied on by the employer to issue the notice of termination. 

AND WHEREAS the employer submitted that it had valid reasons for issuing the notice of termination to Mr Kavanagh, in that –  
(1) Mr Kavanagh had committed an act of misconduct on the CTA site when he allegedly instructed D and Z site 

personnel to leave the site on 30 September 2005; 
(2) Mr Kavanagh and the union were given every opportunity to respond to the allegations concerning Mr 

Kavanagh and failed to do so; 
(3) Mr Kavanagh had previously been issued with warning letters relating to his alleged misconduct on the site; and 
(4) The employer had adopted a consistent and fair approach towards Mr Kavanagh throughout the process leading 

up to the issuance of the notice of termination. 
AND WHEREAS the employer opposed the issuance of an interim order on the basis that –  

(1) It would be untenable to continue the employment relationship between Mr Kavanagh and the employer;   
(2) The issuance of interim relief is to be used sparingly and in special circumstances and Mr Kavanagh’s case is 

considered to be the “least deserving”; 
(3) Mr Kavanagh’s rights with respect to alleged unfair dismissal remain a live issue and there is no prejudiced to 

him in the event the Commission determines that an interim order ought not be issued; 
(4) It is the employer’s view that no special circumstances exist that would warrant the issuance of such an interim 

order; and 
(5) The balance of convenience lies with the employer.  

AND WHEREAS at a further conciliation conference on 12 October 2005 the parties were given further opportunity to put 
submissions regarding interim relief; 
AND WHEREAS at that conference the employer submitted that –  

(1) The employer should be given a further opportunity to place a considered view on interim relief by way of 
written submissions over the next seven days; and 

(2) As Mr Kavanagh currently remains employed until the conclusion of the notice period an interim reinstatement 
order would not be appropriate as Mr Kavanagh remains employed. 

AND WHEREAS the union submitted that –  
(1) Even though Mr Kavanagh remains employed the employer had instructed him to remain at home for the notice 

period and therefore he is effectively terminated;  
(2) The site has a number of occupational safety and health concerns at the current time including areas of limited 

access and egress, scaffolding concerns and fall hazards. Without Mr Kavanagh’s presence on site as 
occupational safety and health representative, persons working on the site maybe at a disadvantage; and 

(3) Conciliation in relation to the issue in dispute has yet to be concluded. 
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AND WHEREAS a letter was sent to the parties late on the afternoon of 12 October 2005 advising the parties that the 
Commissioner may issue an order which would include the suspension of the operation of Mr Kavanagh’s notice of termination to 
allow further conciliation in relation to this application; 
AND WHEREAS having regard for the employer’s desire to put further submissions relating to interim relief the Commission 
scheduled a further conciliation conference on 13 October 2005; 
AND WHEREAS at that conference the employer submitted – 

(1) That the Commission’s powers to issue an interim order pursuant to the provisions of s 44(6)(bb)(i) and (ii) 
suspending the operation of Mr Kavanagh’s letter of termination should be considered whilst taking into 
account other provisions within the Act including s 26(1) and s 6(b) and (c); 

(2) That the power to issue interim orders under s 44(6)(bb) ought not remove the employer’s right to dismiss an 
employee; 

(3) That the practical effect if the Commission was to issue such an interim order would make the employer’s 
decision to dismiss Mr Kavanagh a nullity and the position of the parties would have been fundamentally 
altered in that there would no longer be a dismissal to be challenged; 

(4) That if an interim order was to issue Mr Kavanagh’s position would be unjustly enriched if the matter was to 
proceed to arbitration; 

(5) That if an interim order was to issue there would be no irretrievable consequences for the union or its member, 
Mr Kavanagh; 

(6) If an interim order was to issue there would be no basis on which to conciliate and/or arbitrate the matter in 
dispute; 

(7) The timing of the union’s application is misconceived given Mr Kavanagh’s notice of termination does not take 
effect until 24 October 2005; 

(8) The status of industrial relations on this site has already been conclusively determined by injunctive relief 
issued in the Supreme Court of Western Australia by Le Miere J on 1 July 2005 in CIV 1441 of 2005; and    

(9) That one of the roles of interim orders issued under s 44(6)(bb) is to preserve the status quo while conciliation 
and/or arbitration is conducted.  In this matter, the status quo should be the preservation of the employer’s 
decision to dismiss Mr Kavanagh. 

AND WHEREAS the employer put as a further submission even if the Commission has the power under the Act to issue an interim 
order in this matter then the test to issue such an order has not be met by the union in that – 

(1) Even if a breach of the John Holland Building Operations Agreement occurred when the employer issued the 
notice of termination to Mr Kavanagh, then it was merely technical in nature; 

(2) The occupational safety and health concerns raised by the union are not relevant to the test to be considered; 
(3) There is no serious issue to be tried;  
(4) There are commercial consequences for the employer if Mr Kavanagh is allowed to be returned to site however 

there are no irretrievable consequences for the union; and 
(5) The Commission should have regard to the decision in Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Western Australian Branch v National Foods Pty Ltd (2004) C 90 of 2004 (4) when Kenner C 
said of the granting of such relief –  

“… a high degree of assurance that at trial the injunction was rightly granted; and this is a higher 
standard than is required for a prohibitory injunction.” 

AND WHEREAS the union submitted in reply –  
(1) The terms of s 44 of the Act enables the Commission to make the interim orders sought by the union; 
(2) The power to issue interim orders is considered to be broad and in such matters the Commission has a wide 

discretion; 
(3) There is a serious issue to be tried in that the notice of termination issued to Mr Kavanagh and the assertions 

contained therein are contrary to what occurred on the site on 30 September 2005; 
(4) The employer relies on a pattern of conduct on the site which, in the view of the union, amounts to a 

misunderstanding of the role of the occupational safety and health representative on site; 
(5) The actions of the employer in issuing a series of disciplinary letters to Mr Kavanagh have prejudiced the 

interests of occupational safety and health for persons on the site; 
(6) The morale is low on the site and industrial relations between persons on site, employees and the employer 

continue to deteriorate given the ongoing issue between the employer and Mr Kavanagh over occupational 
safety and health issues; and 

Conciliation is not exhausted. 
AND WHEREAS the Commission has formed the view it is just and correct for an interim order to issue in all of the circumstances 
and that the issuance of the interim order will promote and enhance the conciliation process in the resolution of the claim; 
AND WHEREAS having regard for the provisions of the Act, in particular s 44(6)(ba)(i), (ii) and (iii), the Commission is of the 
opinion that the issuance of an interim order in this matter will prevent the deterioration of industrial relations on site to allow 
conciliation and/or arbitration to resolve the matter; 
AND WHEREAS the Commission is of the opinion that conciliation is not exhausted and the issuance of an interim order will 
enable and promote further conciliation in accordance with the objects of the Act; 
AND WHEREAS the Commission has formed the view, taking into account Mr Kavanagh’s role as occupational safety and health 
representative, I have formed the view that Mr Kavanagh’s notice of termination should be suspended to allow him to return to site 
and perform his normal duties.  
AND WHEREAS when applying the tests of whether or not an interim order ought issue the Commission has formed the view 
that –  
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(1) There is, in respect of the matter in dispute, a substantial issue to be tried in the matter relating to disciplinary 
letters (including the notice of termination) issued to Mr Kavanagh; 

(2) The detriment (both financial with respect to Mr Kavanagh and deterioration in industrial relations on site) is 
greater to the union and its members, than the detriment to the employer if an interim order does not issue. The 
removal of an experienced occupational safety and health representative from the site is but one factor to be 
considered by the Commission; 

(3) The granting of the interim order does not, in the opinion of the Commission, create irreversible consequences 
in that if the dispute is unable to be resolved through conciliation then the matter will be heard and determined;  

(4) Given Mr Kavanagh’s employment with the employer is currently ongoing it would, in the circumstances, be 
just and correct for an interim order to issue preserving the status quo, the ongoing employment of Mr 
Kavanagh; and 

(5) The balance of convenience in this matter favours the union. 
AND WHEREAS an interim order will issue pursuant to s 44(6)(ba)(i), (ii) and (iii) suspending the notice of termination of Mr 
Kavanagh to allow him, on an interim basis, to undertake the same or similar duties to those that he was undertaking prior to 
receiving his notice of termination pending the resolution of the claim, subject to any changes agreed to between the employer and 
the union, as a result of the conciliation process referred to in the interim order. 
NOW THEREFORE I, pursuant to the powers vested in me by s 44(6)(ba)(i), (ii) and (iii) of the Industrial Relations Act 1979, 
hereby order – 

1. That the notice of termination given to Mr Kavanagh on 10 October 2005 be suspended as from the date of this 
order. 

2. That the suspension of the notice of termination remain until further order or until conciliation has resolved the 
union’s claim that the notice of termination issued to Mr Kavanagh is, in all of the circumstances, unfair. 

3. That if there is any need to arbitrate this application, this order will remain until such time as the matter is heard 
and determined. 

4. That further conciliation proceedings be reconvened by the Commission, commencing as soon as practicable, 
on the following basis - 
(a) That the parties be represented at a senior level. 
(b) That the discussions are private and without prejudice and not be used for any purpose other than 

conciliation before the Commission. 
(c) That any documentation tabled or prepared for the purposes of conciliation be limited to those 

conciliation proceedings only. 
(d) That the purpose of conciliation is to discuss issues relevant to the dispute including the following 

matters – 
(i) The circumstances relating to the issuance of a series of disciplinary letters to Mr Kavanagh 

by the employer;  
(i) The role and duties of the CFMEU occupational safety and health representative on the CTA 

site having regard to the provisions of the Occupational Safety and Health Act 1984; 
(ii) Communications between John Holland Pty Ltd and the CFMEU with respect to the CTA 

site; and 
(iii) Communications between John Holland Pty Ltd, its employees and the site personnel. 

5. That a copy of this order be posted on the site noticeboard.  
6. That either party have liberty to apply to amend this order upon the giving of 48 hours’ notice to the 

Commission and to the other party. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2005 WAIRC 02848 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 19 OCTOBER 2005 
FILE NO/S C 178 OF 2005 
CITATION NO. 2005 WAIRC 02848 
 
 
Result s 44(6)(ba)(i), (ii) and (iii) interim order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Long and Ms A Casellas (of counsel) 
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Order 
WHEREAS on 11 October 2005 The Construction, Forestry, Mining and Energy Union of Workers (“the union”) applied to the 
Western Australian Industrial Relations Commission (“the Commission”) for an urgent conference pursuant to s 44 of the Industrial 
Relations Act 1979 (“the Act”) in relation to a notice of termination issued by John Holland Pty Ltd (“the employer”) to one of its 
employees and a member of the union, Mr Kavanagh to take effect from 24 October 2005; 
AND WHEREAS the Commission convened a conference that same day for the purpose of conciliating between the parties in 
relation to the dispute; 
AND WHEREAS at the conclusion of the conference the parties remained in dispute over the notice of termination issued by the 
employer; 
AND WHEREAS the union sought the following interim order - 

 THAT Mr Kavanagh be reinstated to his former position with the employer to allow the matter to be heard and 
determined. 

AND WHEREAS the union submitted the following in support of its claim that an interim order should issue – 
(1) That Mr Kavanagh will suffer a financial detriment from the conclusion of the notice period on 24 October 

2005 if he is not reinstated; 
(2) That the employer acted contrary to the provisions of Clause 25 of the John Holland Building Operations 

Agreement when it issued the notice of termination to Mr Kavanagh; 
(3) That Mr Kavanagh was treated unfairly because the act of alleged misconduct complained of by the employer 

did not occur; 
(4) That Mr Kavanagh is the CFMEU/CTA site occupational safety and health representative and if he is 

terminated site employees will be without occupational safety and health representation; 
(5) That Mr Kavanagh was denied procedural fairness as he was not given a fair and reasonable opportunity to 

respond to the complaints made against him; and 
(6) That the employer failed to consider the terms of the recommendation issued by the Commission in C 154 of 

2005 on 9 September 2005 that specifically dealt with the status of disciplinary letters issued to Mr Kavanagh, 
letters now relied on by the employer to issue the notice of termination. 

AND WHEREAS the employer submitted that it had valid reasons for issuing the notice of termination to Mr Kavanagh, in that –  
(1) Mr Kavanagh had committed an act of misconduct on the CTA site when he allegedly instructed D and Z site 

personnel to leave the site on 30 September 2005; 
(2) Mr Kavanagh and the union were given every opportunity to respond to the allegations concerning Mr 

Kavanagh and failed to do so; 
(3) Mr Kavanagh had previously been issued with warning letters relating to his alleged misconduct on the site; and 
(4) The employer had adopted a consistent and fair approach towards Mr Kavanagh throughout the process leading 

up to the issuance of the notice of termination. 
AND WHEREAS the employer opposed the issuance of an interim order on the basis that –  

(1) It would be untenable to continue the employment relationship between Mr Kavanagh and the employer;   
(2) The issuance of interim relief is to be used sparingly and in special circumstances and Mr Kavanagh’s case is 

considered to be the “least deserving”; 
(3) Mr Kavanagh’s rights with respect to alleged unfair dismissal remain a live issue and there is no prejudice to 

him in the event the Commission determines that an interim order ought not be issued; 
(4) It is the employer’s view that no special circumstances exist that would warrant the issuance of such an interim 

order; and 
(5) The balance of convenience lies with the employer.  

AND WHEREAS at a further conciliation conference on 12 October 2005 the parties were given further opportunity to put 
submissions regarding interim relief; 
AND WHEREAS at that conference the employer submitted that –  

(1) The employer should be given a further opportunity to place a considered view on interim relief by way of 
written submissions over the next seven days; and 

(2) As Mr Kavanagh currently remains employed until the conclusion of the notice period an interim reinstatement 
order would not be appropriate as Mr Kavanagh remains employed. 

AND WHEREAS the union submitted that –  
(1) Even though Mr Kavanagh remains employed the employer had instructed him to remain at home for the notice 

period and therefore he is effectively terminated;  
(2) The site has a number of occupational safety and health concerns at the current time including areas of limited 

access and egress, scaffolding concerns and fall hazards. Without Mr Kavanagh’s presence on site as 
occupational safety and health representative, persons working on the site maybe at a disadvantage; and 

(3) Conciliation in relation to the issue in dispute has yet to be concluded. 
AND WHEREAS a letter was sent to the parties late on the afternoon of 12 October 2005 advising the parties that the 
Commissioner may issue an order which would include the suspension of the operation of Mr Kavanagh’s notice of termination to 
allow further conciliation in relation to this application; 
AND WHEREAS having regard for the employer’s desire to put further submissions relating to interim relief the Commission 
scheduled a further conciliation conference on 13 October 2005; 
AND WHEREAS at that conference the employer submitted – 
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(1) That the Commission’s powers to issue an interim order pursuant to the provisions of s 44(6)(bb)(i) and (ii) 
suspending the operation of Mr Kavanagh’s letter of termination are informed by other provisions within the 
Act including s 26(1) and s 6(b) and (c); 

(2) That it is beyond the power of the Commission to issue an interim order which would include the suspension of 
the operation of Mr Kavanagh’s termination notice while conciliation resolves the matter in dispute; 

(3) That the power to issue interim orders under s 44(6)(bb) ought not remove the employer’s right to dismiss an 
employee; 

(4) That the practical effect if the Commission was to issue such an interim order would make the employer’s 
decision to dismiss Mr Kavanagh a nullity and the position of the parties would have been fundamentally 
altered in that there would no longer be a dismissal to be challenged; 

(5) That if an interim order was to issue Mr Kavanagh’s position would be unjustly enriched if the matter was to 
proceed to arbitration; 

(6) That if an interim order was to issue there would be no irretrievable consequences for the union or its member, 
Mr Kavanagh; 

(7) That if an interim order was to issue there would be no basis on which to conciliate and/or arbitrate the matter in 
dispute; 

(8) That the timing of the union’s application is misconceived given Mr Kavanagh’s notice of termination does not 
take effect until 24 October 2005; 

(9) That the status of industrial relations on this site has already been conclusively determined by injunctive relief 
issued in the Supreme Court of Western Australia by Le Miere J on 1 July 2005 in CIV 1441 of 2005; and    

(10) That one of the roles of interim orders issued under s 44(6)(bb) is to preserve the status quo while conciliation 
and/or arbitration is conducted.  In this matter, the status quo should be the preservation of the employer’s 
decision to dismiss Mr Kavanagh. 

AND WHEREAS the employer put as a further submission even if the Commission has the power under the Act to issue an interim 
order in this matter then the test to issue such an order has not been met by the union in that – 

(1) Even if a breach of Clause 25 of the John Holland Building Operations Agreement occurred when the employer 
issued the notice of termination to Mr Kavanagh, (the employer denies the legal application of the clause and 
therefore the alleged breach) then it was merely technical in nature; 

(2) The occupational safety and health concerns raised by the union are not relevant to the test to be considered as it 
would mean an occupational safety and health representative could never be dismissed; 

(3) There is no serious issue to be tried;  
(4) There are commercial consequences for the employer if Mr Kavanagh is allowed to be returned to site however 

there are no irretrievable consequences for the union; and 
(5) The Commission should have regard to the decision in Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Western Australian Branch v. National Foods Pty Ltd (2004) C 90 of 2004 (4) when Kenner C 
said of the granting of such relief –  

“… a high degree of assurance that at trial the injunction was rightly granted; and this is a higher 
standard than is required for a prohibitory injunction.” 

AND WHEREAS the union submitted in reply –  
(1) The terms of s 44 of the Act enables the Commission to make the interim orders sought by the union; 
(2) The power to issue interim orders is considered to be broad and in such matters the Commission has a wide 

discretion; 
(3) There is a serious issue to be tried in that the notice of termination issued to Mr Kavanagh and the assertions 

contained therein are contrary to what occurred on the site on 30 September 2005; 
(4) The employer relies on a pattern of conduct on the site which, in the view of the union, amounts to a 

misunderstanding of the role of the occupational safety and health representative on site; 
(5) The actions of the employer in issuing a series of disciplinary letters to Mr Kavanagh have prejudiced the 

interests of occupational safety and health for persons on the site; 
(6) The morale is low on the site and industrial relations between persons on site, employees and the employer 

continue to deteriorate given the ongoing issue between the employer and Mr Kavanagh over occupational 
safety and health issues; and 

(7) Conciliation is not exhausted. 
AND WHEREAS the Commission has formed the view it is just and correct for an interim order to issue in all of the circumstances 
and that the issuance of the interim order will promote and enhance the conciliation process in the resolution of the claim; 
AND WHEREAS having regard for the provisions of the Act, in particular s 44(6)(ba)(i), (ii) and (iii), the Commission is of the 
opinion that the issuance of an interim order in this matter will prevent the deterioration of industrial relations on site to allow 
conciliation and/or arbitration to resolve the matter; 
AND WHEREAS the Commission is of the opinion that conciliation is not exhausted and the issuance of an interim order will 
enable and promote further conciliation in accordance with the objects of the Act; 
AND WHEREAS the Commission has formed the view, taking into account Mr Kavanagh’s role as occupational safety and health 
representative, that Mr Kavanagh’s notice of termination should be suspended to allow him to return to site and perform his normal 
duties.  
AND WHEREAS when applying the tests of whether or not an interim order ought issue the Commission has formed the view 
that –  
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(1) There is, in respect of the matter in dispute, a substantial issue to be tried in the matter relating to disciplinary 
letters (including the notice of termination) issued to Mr Kavanagh; 

(2) The detriment (both financial with respect to Mr Kavanagh and deterioration in industrial relations on site) is 
greater to the union and its members, than the detriment to the employer if an interim order does not issue. The 
removal of an experienced occupational safety and health representative from the site is but one factor to be 
considered by the Commission; 

(3) The granting of the interim order does not, in the opinion of the Commission, create irreversible consequences 
in that if the dispute is unable to be resolved through conciliation then the matter will be heard and determined;  

(4) Given Mr Kavanagh’s employment with the employer is currently ongoing it would, in the circumstances, be 
just and correct for an interim order to issue preserving the status quo, the ongoing employment of 
Mr Kavanagh; and 

(5) The balance of convenience in this matter favours the union. 
AND WHEREAS an interim order will issue pursuant to s 44(6)(ba)(i), (ii) and (iii) suspending the notice of termination of 
Mr Kavanagh to allow him, on an interim basis, to undertake the same or similar duties to those that he was undertaking prior to 
receiving his notice of termination pending the resolution of the claim, subject to any changes agreed to between the employer and 
the union, as a result of the conciliation process referred to in the interim order; 
AND WHEREAS the Commission issued a Minute of Order on the morning of Friday 14 October 2005 requesting the parties 
respond in writing by 4.30pm that day if they required a Speaking to the Minutes.  Unknown to the Commission the Registry 
received two communications from the employer; an additional submission for the Commission to consider and a request for a 
Speaking to the Minutes;   
AND WHEREAS unlike other correspondence which had been sent to my chambers by direct facsimile, the correspondence was 
forwarded by the employer to the Commission’s general facsimile number and as a result did not reach me by 4.30pm; 
AND WHEREAS the Commission proceeded to issue an order as if no request for a Speaking to the Minutes had been received and 
as if s 35(3) of the Act had been complied with; 
AND WHEREAS upon receipt of the facsimile from the employer on Monday 17 October 2005 the Commission convened a 
Speaking to the Minutes attended by the parties. The union submitted that the order was issued in accordance with the Act, the 
order contained a liberty to apply clause in the event amendments were considered necessary and the employer had waived their 
rights by forwarding the correspondence to an inappropriate facsimile number; 
AND WHEREAS with respect to the union’s submission the Commission disagrees with their assertion that the order was issued in 
accordance with the Act.  The Commission considers the stronger argument to be that the Minute of Order that purportedly issued 
as an order is a mere waste of paper because it had issued without s 35(3) of the Act being complied with; 
AND WHEREAS the employer submitted that the Commission was functus officio with respect to the order and therefore no 
further change could be made. For similar reasons to those given in response to the union’s submissions I disagree. It is accurate to 
say an order, once perfected, cannot be corrected and there is no “slip rule” in the Act or at common law.  In this regard the 
Commission adopts the views of the Full Bench in Aussie Online Ltd v. Lane (2001) 81 WAIG 2511.  An order issued contrary to 
the Act, in this case contrary to s 35(3), cannot be considered to be a “perfected order” as defined by the Full Bench;  
AND WHEREAS the application concerns an active industrial matter that remains before the Commission and the interim order 
that purportedly issued on Friday 14 October, 2005 was interim in nature and once perfected, does not conclude the matter; 
AND WHEREAS having considered the written submissions as forwarded by the employer on Friday 14 October 2005 and 
received in my chambers on Monday 17 October 2005 together with the submissions of the parties at the Speaking to the Minutes, 
the Commission proposes to issue the interim order pursuant to s 44(6)(ba)(i), (ii) and (iii) of the Act. 
NOW THEREFORE I, pursuant to the powers vested in me by s 44(6)(ba)(i), (ii) and (iii) of the Industrial Relations Act 1979, 
hereby order – 

1. That the notice of termination given to Mr Kavanagh on 10 October 2005 be suspended as from the date of this 
order. 

2. That the suspension of the notice of termination remain until further order or until conciliation has resolved the 
union’s claim that there is no valid reason for Mr Kavanagh’s termination which is, in all of the circumstances, 
unfair. 

3. That if there is any need to arbitrate this application, this order will remain until such time as the matter is heard 
and determined or until further order. 

4. That further conciliation proceedings be reconvened by the Commission, commencing as soon as practicable, 
on the following basis - 
(a) That the parties be represented at a senior level. 
(b) That the discussions are private and without prejudice and not be used for any purpose other than 

conciliation before the Commission. 
(c) That any documentation tabled or prepared for the purposes of conciliation be limited to those 

conciliation proceedings only. 
(d) That the purpose of conciliation is to discuss issues relevant to the dispute including the following 

matters – 
(i) The circumstances relating to the issuance of a series of disciplinary letters to Mr Kavanagh 

by the employer;  
(ii) The role and duties of the CFMEU occupational safety and health representative on the CTA 

site having regard to the provisions of the Occupational Safety and Health Act 1984; and  
(iii) Communications between John Holland Pty Ltd and the CFMEU with respect to the CTA 

site. 
5. That a copy of this order be posted on the site noticeboard.  
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6. That either party have liberty to apply to amend this order upon the giving of 48 hours’ notice to the 
Commission and to the other party. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 03004 
DISPUTE REGARDING INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 8 NOVEMBER 2005 
FILE NO/S C 190 OF 2005 
CITATION NO. 2005 WAIRC 03004 
 
 
Result Interim order made 
Representation 
Applicant Mr C Gillam, Mr P Italiano and Mr S Majeks 
Respondent Mr G Ferguson 
 
 

Order 
WHEREAS the Applicant filed on 8 November 2005 an application for an order under s 44 of the Industrial Relations Act 1979 
(“the Act”) that urban railcar drivers not engage in any action that will result in discontinuation of services on 10 November 2005; 
AND WHEREAS on 8 November 2005 the Commission convened a conference pursuant to s 44 of the Act; 
AND WHEREAS the application states: 

1. The Public Transport Authority (PTA) was advised by the Australian Rail Tram and Bus Industry Union 
(ARTBIU) on 7 November 2005 that the Railcar Drivers engaged in the Transperth Train Operations met at the 
Claisebrook depot on 7 November 2005 at 10.00.a.m. to discuss some industrial issues.  The outcome of the 
meeting was that the Railcar drivers agreed and passed four resolutions. 

2. The resolutions, as communicated to the PTA, are as follows: 
a) The Claisebrook and Nowergup drivers return all railcars to their respective depots on Thursday 10 

November 2005 at a time to ensure availability to allow a meeting at 12.00 noon to hear 
comprehensive report; 

b) The Claisebrook and Nowergup drivers determined the stances and instruct the Branch officials on the 
following: 
i. Award modernisation; 
ii. Return to the modernised award; 
ii. Attendance at the day of protest on 15 November 2005 

c) The traveling public is advised there will be an interruption to train travel from around 11.00.a.m. on 
10 November 2005 until a return to work after the meeting that may delay resumption until 3.00.p.m. 

d) Information is passed to media outlets relating to the interruption on 10 November 2005 and a venue 
be pursued for the meeting of 10 November 2005. 

3. Public Transport Authority employs about 140 railcar drivers who are engaged in operating the efficient running 
of the urban passenger rail network to the public. 

4. The activities performed by train drivers are crucial to the ongoing operation of the rail network services such 
that if they should embark on their proposed action, the whole rail service stops functioning. 

5. The Public Transport Authority is concerned about the potential impact of this resolution as this will result in 
disruption to efficient running of the urban passenger rail network to the public.  Any action by the drivers 
involving the discontinuation of journey services will severely disrupt the Urban Passenger Rail Network and 
the delivery of its services to the public.  The applicant will suffer significant harm and loss from any such 
action. 

6. It is in the public interest that no interruptions to provision of Urban Passenger Rail Network Services to the 
public occur on 10 November 2005. 

The applicant therefore requests the urgent assistance of the Commission in resolving the matter and seeks an Order that 
the urban railcar drivers not engage in any action that will result in discontinuation of services on 10 November 2005. 

AND WHEREAS the Applicant advised the Commission at the conference that: 
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(a) If services were disrupted on Thursday, 10 November 2005, between 11:00 am and 3:00 pm, 35,000 passengers are likely 
to be affected; 

(b) The Respondent has filed an application under s 40 of the Act to vary the Government Railways Locomotive Enginemen’s 
Award 1973-1990; and 

(c) There is no need for the railcar drivers to meet and discuss attendance at the day of protest on 15 November 2005, as the 
Applicant has received a directive from Government that all government employees can attend the day of protest by 
accessing leave time in lieu of unpaid leave. 

The Respondent at the conference informed the Commission: 
(a) The meeting has been called to discuss three matters of importance to the members of the Respondent including 

discussion of the pay offer that has been made by the Applicant to the members; 
(b) The Respondent has acted responsibly by giving the Applicant adequate notice of their intention to hold a mass meeting; 

and 
(c) As the urban car drivers work shifts within a 24 hour period over seven (7) days it is not practicable to have a proper 

debate about these issues unless they are able to convene a mass meeting. 
AND WHEREAS the Commission has heard the parties, the Commission is of the opinion that: 
(a) Arrangements have been made to allow all Government employees to attend the day of protest on 15 November 2005; 
(b) It is not satisfied that it is necessary for Branch officials to obtain instructions in relation to award modernisation and 

return to the modernised award by convening a mass meeting which results in stoppage of railcar services.  In particular, 
when regard is had to the interest of the public and the disruption and inconvenience to the public that will be caused to 
the rail network the Commission is not satisfied that a mass meeting is the only means that Branch officials can obtain 
instruction from urban railcar drivers; 

AND WHEREAS the Commission notes that an application has been made by the Applicant for an enterprise order under s 42I of 
the Act; 
NOW pursuant to the powers vested in it and pursuant to s 44 of the Act, the Commission hereby orders that: 
(a) The Respondent, its officers, agents, employees and members are not to take any industrial action on 10 November 2005; 
(b) The Respondent, its officers, agents, employees and members are required to ensure that continuity of train services are 

not disrupted on 10 November 2005; 
(c) The Respondent, its officers, agents, employees are required to inform its members who are railcar divers of this order 

and direct its members who are railcar drivers to comply with this order by posting a copy of this order at all places where 
urban railcar drivers work no later than1900 pm on 8 November 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 03012 
DISPUTE REGARDING INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 NOVEMBER 2005 
FILE NO/S C 190 OF 2005 
CITATION NO. 2005 WAIRC 03012 
 
 
Result Interim order made 
Representation 
Applicant Mr C Gillam, Mr P Italiano and Mr S Majeks 
Respondent No appearance 
 
 

Order 
WHEREAS the Applicant filed on Tuesday, 8 November 2005 an application for an order under s 44 of the Industrial Relations Act 
1979 (“the Act”) that urban railcar drivers not engage in any action that will result in discontinuation of services on 10 November 
2005; 
AND WHEREAS on Tuesday, 10 November 2005 the Commission convened a conference pursuant to s 44 of the Act and made 
the following order: 

“NOW pursuant to the powers vested in it and pursuant to s 44 of the Act, the Commission hereby orders that: 
(a) The Respondent, its officers, agents, employees and members are not to take any industrial action on 

10 November 2005; 
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(b) The Respondent, its officers, agents, employees and members are required to ensure that continuity of train 
services are not disrupted on 10 November 2005; 

(c) The Respondent, its officers, agents, employees are required to inform its members who are railcar drivers of 
this order and direct its members who are railcar drivers to comply with this order by posting a copy of this 
order at all places where urban railcar drivers work no later than 1900 pm on 10 November 2005.” 

AND WHEREAS the Commission was informed at 9:20 am, on 9 November 2005 that the Respondent intended to take industrial 
action at 11:00 am today; 

AND WHEREAS the Commission immediately took steps to reconvene a further conference by summonsing the Applicant’s 
representatives and Mr Ferguson the Respondent’s representative by telephone to attend the Commission immediately and contact 
Commissioner Smith; 

AND WHEREAS representatives of the Applicant attended the Commission at 10:00 am and representative of the Respondent 
attended the Commission or contacted Commissioner Smith by 10:20 am; 

NOW pursuant to the powers vested in it and pursuant to s 44 of the Act, the Commission hereby orders that: 

(a) The Respondent, its officers, agents, employees and members are not to take any industrial action on 9 November 2005; 

(b) The Respondent, its officers, agents, employees and members are required to ensure that continuity of train services are 
not disrupted on 9 November 2005; 

(c) The Applicant is required to serve a copy of this order on the Respondent’s registered office by facsimile and place copies 
of this order on all places where urban railcar drivers work as soon as possible; and 

(d) The Respondent as soon as it receives a copy of this order at its registered address are to immediately inform its members 
who are railcar drivers to comply with this order and return to work immediately. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 03013 
DISPUTE REGARDING INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 NOVEMBER 2005 
FILE NO. C 190 OF 2005 
CITATION NO. 2005 WAIRC 03013 
 
 
Result Correction Order issued 
Representation 
Applicant Mr C Gillam, Mr P Italiano and Mr S Majeks 
Respondent No appearance 
 
 

Correction Order 

WHEREAS an error occurred in the Order dated 9 November 2005 issued in C 190 of 2005, Citation No. [2005] WAIRC 03012, 
the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders – 

THAT the following paragraph of that order  

"AND WHEREAS representatives of the Applicant attended the Commission at 10:00 am and representative of the 
Respondent attended the Commission or contacted Commissioner Smith by 10:20 am;" 

be amended to read: 

"AND WHEREAS representatives of the Applicant attended the Commission at 10:00 am and representative of the 
Respondent had not attended the Commission nor contacted Commissioner Smith by 10:20 am;" 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

BT Tritech Electrical 
Enterprise Bargaining 
Agreement 2005  
AG 227/2005 

4/11/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Div. 

BT Tritech SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Deep Green / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 139/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

The Trustee for the 
Rose Landscape Trust 
t/a DeepGreen 
Landscaping 

SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Eltech Services Pty 
Ltd Enterprise 
Bargain Agreement 
2005-2006  
AG 226/2005 

7/11/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Div., 
Communications, 
Electrical, Electronic, 
Energy, Inf 

Eltech Services Pty Ltd SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Eurest (Australia) 
Catering Elderbloom 
Agreement 2001  
AG 207/2001 

N/A Australian Liquor, 
Hospitality and 
Miscellaneous Workers 
Union 

Eurest (Australia) Pty 
Ltd 

COMMISSIONER 
J L HARRISON 

Discontinued

Glazewell / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 203/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Glazewell Pty Ltd SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Government Officers 
Salaries, Allowances 
and Conditions 
General Agreement 
2004 PSAAG 
10/2004 

27/08/2004 Civil Service Association 
of Western Australia 
Incorporated , Animal 
Resources Centre , Golden 
Egg Farms 

(Not applicable) Commissioner P E 
Scott  

Agreement 
Registered 

Government Schools 
(Agricultural 
Colleges and Schools) 
Residential 
Supervisors' 
Agreement 2005 
PSAAG 22/2005 

17/10/2005 Civil Service Association 
of Western Australia 
Incorporated 

Director General, 
Department of 
Education and Training 

COMMISSIONER 
J L HARRISON  

Agreement 
Registered 

ICPS / CFMEUW 
Industrial Agreement 
2005-2008  
AG 194/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Improved Concrete 
Pumping Services (WA) 
Pty Ltd 

SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Lomondside 
Enterprises / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 192/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Lomondside Enterprises 
Pty Ltd 

SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

S & L Boon 
Contracting / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 201/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Stephen Boon t/a S & L 
Boon Contracting 

SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

Starglazing / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 170/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Starglazing Pty Ltd SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Sunlite Australia / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 197/2005 

8/11/2005 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

The Trustee for Blair 
Family Trust t/a Sunlite 
Australia 

SENIOR 
COMMISSIONER 
J F GREGOR  

Agreement 
Registered 

 

INDUSTRIAL AGREEMENTS—BARGAINING— 
Matters dealt with— 

2005 WAIRC 02859 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS' UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
MILLENNIUM INORGANIC CHEMICALS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD MONDAY, 3 OCTOBER 2005, TUESDAY, 4 OCTOBER 2005 
DELIVERED FRIDAY, 21 OCTOBER 2005 
FILE NO. APPL 895 OF 2005 
CITATION NO. 2005 WAIRC 02859 
 
 
Catchwords Industrial law - Enterprise bargaining - Application for an enterprise order - Principles applied - 

Enterprise order issued - Industrial Relations Act 1979 (WA) s 6(af), s 6(ca), s 26(1)(c), s 32A, s 42H, 
s 42I, s 42J(1), s 42K, s 48B - Workplace Agreements Act 1993 (WA) - Minimum Conditions of 
Employment Act 1993 (WA) s 22 

Result Order issued 
Representation 
Applicant Mr L Edmonds of counsel of the Communications, Electrical, Electronic, Energy, Information, Postal, 

Plumbing and Allied Workers’ Union of Australia, Engineering & Electrical Division, WA Branch 
Respondent Mr H Downes of counsel instructed by Freehills 
 
 

Reasons for Decision 
1 On 18 August 2005 the Commission as presently constituted issued a declaration pursuant to s 42H(1) of the Industrial 

Relations Act 1979 (“the Act”) that bargaining had ended between the applicant and the respondent for the purposes of 
negotiation of an industrial agreement under Division 2B of the Act.  That declaration followed numerous conciliation 
conferences between the parties in relation to bargaining for an agreement. 

2 By the present application made pursuant to section 42I of the Act, the applicant now seeks an enterprise order.  The terms of 
the enterprise order sought by the applicant originally, are set out at schedule B to the notice of application.  The respondent, in 
its notice of answer and counter proposal set out what it saw as its terms of an enterprise order in schedule R2 of the notice of 
answer and counterproposal. 

3 The application for an enterprise order proceeded for hearing and determination before the Commission.  At the outset of the 
hearing of the application, the parties requested the Commission to convene a further conciliation conference pursuant to s 32A 
of the Act, in an endeavour to narrow the issues in dispute between them.  The Commission granted the parties’ request.   As a 
consequence of that conciliation conference, and further discussions between the parties, the issues in dispute have been, 
helpfully, significantly narrowed.  Furthermore, during the course of the hearing of the matter, the respondent also made 
further concessions such that as a consequence, the only substantive issue to determine is whether the proposed enterprise 
order should provide for a 36 hour per week roster and if it should, what annual salary should attach to that roster.  There is a 
relatively minor further matter to be determined, regarding the rate of calculation for shift allowances under the proposed 
agreed shift work clause. 

4 Accordingly, despite the breath of the submissions of counsel and evidence adduced in the proceedings, the Commission’s 
consideration of this matter will only deal with the submissions and evidence, going to the remaining issue in dispute. 

Relevant Principles 
5 Both counsel for the parties properly submitted, that despite their consent to most matters in dispute, whether or not an 

enterprise order should be made, is ultimately a matter for the Commission as an exercise of its discretion.  Additionally, if it is 
determined that an enterprise order should be made, the next issue to determine is what terms of such an order would be fair 
and reasonable.   

6 The requirements of s 42I of the Act are straightforward.  There is no issue as to the standing of the applicant to make an 
application for an enterprise order in this case.  Furthermore, the condition precedent to the making of an enterprise order, 
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contained in s 42I(1)(a) of the Act, has been satisfied in this case by the making by the Commission of the declaration under s 
42H referred to above.  The requirements of s 42I and some relevant considerations are dealt with by the Full Bench of the 
Commission in Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) (2004) 84 
WAIG 694 and Sealanes (1985) Pty Ltd v The Shop, Distributive and Allied Employees Association of Western Australia and 
Ors (2004) 84 WAIG 3158.  I need not say anything further about these matters. 

7 It is of course for the applicant to persuade the Commission, in terms of an onus, that an enterprise order should be made, and 
moreover, that the terms upon which such an order is to be made, are fair and reasonable.  Ultimately however, it is for the 
Commission to determine that matter pursuant to s 42I(1)(d) of the Act. 

Contentions 
8 Counsel for the applicant, Mr Edmonds, submitted that the enterprise order should contain a 36 hour week roster in accordance 

with its claim.  The applicant claimed that an employee should be able to elect, in writing, what hours they wished to work 
whether that be 36, 37.5 or 40 hours per week.  Once an election is made, the employee would be bound by that election, until 
such time any agreement is reached between the employee and the respondent to change it.  

9 The applicant submitted that a salary of $58,155 per annum should attach to a 36 hour week roster, which salary rate is simply 
derived from taking the agreed rates of $64,643 and $60,625.10 per annum,  for 40 and 37.5 hour weeks respectively, on an 
hourly divisor over 36 hours per week.  Mr Edmonds submitted that employees at the respondent work a variety of shift 
patterns over 40 and 37.5 hours per week, and it would not be any additional burden on the respondent, to make provision for a 
36 hour working week.  It was also the case on the applicant’s submissions, that one of the instrument electrical technicians 
sought to be covered by the enterprise order, was offered a 36 hour week roster as a part of an offer for an Australian 
Workplace Agreement (“AWA”) earlier in 2005. 

10 For the respondent, Mr Downes of counsel opposed the inclusion of a 36 hour week roster.  He submitted that such a roster is 
not presently worked at the respondent and will lead to inefficiencies and a reduction in available working hours for essential 
maintenance.  Counsel also submitted that the respondent was generally moving towards working a 40 hour week roster and 
reducing hours from the present minimum of 37.5 would be a regressive step.  Additionally, complications may arise such as 
the need for the engagement of contractors to cover shortfalls, which was not desirable from the respondent’s point of view. 

The Evidence 
11 Evidence was adduced in this matter from an employee instrument electrician and Mr Dallywater, the respondent's energy and 

reliability manager. 
12 The respondent produces titanium dioxide for use primarily in the manufacture of paints and plastics.  It conducts its 

operations from two sites in the South West of this State, at Kemerton and Australind.  Once the titanium dioxide is obtained 
from various processes, the product is then transported to the respondent’s depot in Henderson in Perth where it is dispatched 
to customers.   About 75 per cent of the product produced is exported mostly to China.  The respondent employs approximately 
200 production and maintenance employees. 

13 Most of the maintenance employees, who would otherwise be subject to an enterprise order, are engaged on AWA's.  It was 
common ground that there were three employees presently engaged on expired workplace agreements under the Workplace 
Agreements Act 1993 (WA).  It is those three employees who would be immediately covered by the enterprise order.  
However, the respondent has committed to employees accepting AWA's, that if they wished to revert to a collective industrial 
instrument then they may do so. 

14 Mr Kirby has been employed under an expired workplace agreement since 1997.  He works as an instrument technician.  
During the course of 2005, he testified in relation to various offers for an AWA that were made by the respondent.  Copies of 
these offers were tendered as exhibits A1 and A2 and R1 respectively.  These offers were tendered over objection by counsel 
for the respondent.  The Commission accepted the tender of these documents on the basis that whilst no concluded agreement 
was reached, the content of the offers was relevant to a central contention by the applicant justifying its claim for a 36 hour 
week and the salaries attached, mainly the offers themselves.  Moreover, the offer documents are not “without prejudice” and 
in my opinion the evidence was relevant and admissible as to a central contention advanced by the applicant and as part of the 
overall factual matrix leading to the present dispute. 

15 Mr Kirby presently works a 37.5 hour week but is paid for a 40 hour week with historically additional hours being 
incorporated into an overtime “bank” which is then used as may be required from time to time.  Mr Kirby testified that the 
claimed range of hours of 36, 37.5 or 40 hours per week did not, in his view, cause any difficulties for the respondent’s 
operations as there is presently some variety in working patterns now across eight and nine day fortnights.  He suggested that a 
36 hour week could be worked on a nine day fortnightly basis between the hours of 7.00am and 3.30pm. 

16 Mr Kirby did accept however, that the terms of the offers of AWA's made to him, including those containing a 36 hour week 
and certain salaries, were also in part to resolve outstanding issues between he and the company that had been the subject of 
formal grievance processes.   

17 Mr Dallywater expressed strong opposition to any proposed 36 hour week roster and testified that the present arrangement of 
37.5 and 40 hour week rosters works sufficiently well.  He said if anything, the respondent is attempting to move towards more 
uniformity of 40 hour per week rosters and did not consider a 36 hour week roster would be feasible.   From his point of view, 
in charge of maintenance, he said that a 36 hour week roster would reduce available working hours “on the tools” by about ten 
percent per employee per week and there would be a corresponding reduction in the number of days employees are working on 
site.  Mr Dallywater did not consider this would be conducive to promoting efficiency in the maintenance operation and would 
be contrary to the general direction the respondent wished to move into as to working hours.   

18 A further difficulty identified by Mr Dallywater in his evidence, was the need to increase the use of contractors if a 36 hour 
week roster option was introduced.  He did not consider this to be a preferable situation.  Additionally, Mr Dallywater said that 
the specific offer made to Mr Kirby, for an AWA, which included a 36 hour week roster, was a part of a proposal to settle 
some previous grievances that he had, with the respondent, about other matters.  This testimony was also supported by the 
terms of exhibit A4, tendered by the applicant, which was a letter from Mr Fenech the respondent's employee relations 
manager to Mr Game, the secretary of the applicant.  This letter referred to, as a basis for the proposed AWA for Mr Kirby, as 
follows, “If the AWA is signed then Steve's current grievance under the Fair Treatment Procedure in respect to his 2005 salary 
review is resolved.”  In terms of flexibilities, there was also evidence adduced through Mr Dallywater concerning an incident 
involving Mr Kirby when he declined to work additional hours in respect of shut down maintenance in October 2004.  This 
was the subject of a letter to Mr Kirby from the respondent tendered as exhibit R2.  However, Mr Dallywater conceded that 
there had been no other occasion that he could recall where this had occurred involving Mr Kirby or indeed other technicians, 
not being available to do after hours work.  In relation to this particular incident, Mr Kirby testified that he had in fact informed 
the acting supervisor about his inability to work beyond ordinary hours that day for family reasons and for personal reasons 
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and suggested the letter to him was not entirely correct.  There was also some suggestion on his evidence, that he should not 
have received such a letter at all. 

Consideration 

19 As to the general issue of whether an enterprise order should be made in the present circumstances, I am satisfied on what is 
before the Commission in this matter, that such an order should be made.  The three employees immediately concerned have 
their terms and conditions of employment presently governed by an expired workplace agreement underpinned by the Metal 
Trades (General) Award 1966.  There is no other present and contemporary industrial instrument which would govern the 
terms and conditions of employment of the relevant employees.  In my view there should be one.   

20 As to the content of the enterprise order, I am satisfied that the terms now largely agreed upon between the applicant and the 
respondent, reflecting in many respects existing terms of employment and policies of the respondent, are fair and reasonable.  
The agreement between the parties to the proposed terms, implicitly recognises that they consider the terms to be fair and 
reasonable which in my opinion, is a relevant consideration for the Commission in making a determination under s 42I(1)(d) of 
the Act.  I am also of the view that the proposed enterprise order would provide for a system of fair wages and conditions of 
employment consistent with s 6(ca) of the Act. 

21 As to the issue in dispute, that being the inclusion of a 36 hour week roster provision, I am not persuaded that such a provision 
would be fair and reasonable in the circumstances of the present case.  The evidence is and I find, that the offer made to Mr 
Kirby in a proposed AWA, including a 36 hour working week, was one not generally made to all employees and importantly, 
incorporated consideration for the resolution of general grievances that Mr Kirby then had with the respondent.  It would seem 
that those grievances have had some history between the parties.  Moreover, from the evidence adduced through Mr 
Dallywater, I am not persuaded that it would be in the interests of facilitating the efficient organisation and performance of 
work according to the needs of the respondent, consistent with s 6(af) of the Act, to include such a provision at this time.  To 
provide a further variation on working hours to 36 per week, not presently worked by any employee, and which would on the 
evidence, create the potential for a reduction in workplace efficiency and further variations of working hours’ arrangements, 
would not be desirable in the present circumstances.  By s 26(1)(c) of the Act, the Commission is required to have regard to the 
interests of the persons immediately concerned in the matter, which includes not just the interests of the employees affected but 
also the employer.   

22 A final but minor matter arises in relation to the calculation of the shift allowance in the proposed cl 8- Shift Work.  The rate is 
to be determined by dividing the shift allowance of $13,600 by 40 hours per week and dividing the resulting figure by 52 
weeks.  This leads to a rate of $6.5384 per hour which will be the rate specified in the order. 

23 Subsequent to the hearing in this matter the parties provided the Commission with a revised proposed enterprise order setting 
out the terms and conditions about which agreement has been reached.  There are some clauses in the proposed agreed draft 
enterprise order that require variation to be consistent with the terms of the Act and other relevant State legislation. 

24 As to cl 3 - Classification and Scope, by s 42J(1) of the Act the scope of an enterprise order must expressly be limited to the 
employees and employer to whom it applies.  Express provision must therefore be included in the clause to this effect. 

25 As to cl 10.4 - Power of the Commission, I do not consider this to be an appropriate clause to insert in an enterprise order made 
by the Commission and that clause will be omitted from the order to issue. 

26 As to cl 13 - Sick Leave, to be consistent with s 22 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) the 
order will provide for a requirement for an employee to provide to the respondent evidence that would satisfy a reasonable 
person of the entitlement. 

27 As to cl 17 - Superannuation, such a clause is required to be consistent with s 48B of the Act in relation to choice of fund and 
therefore the first part of the applicant’s claimed clause, dealing with this issue, will be incorporated into the order. 

28 The terms of the proposed cl 20 - Bereavement Leave, require amendment to be consistent with the MCE Act. 

29 Whilst the Commission does not consider it necessary, the parties requested that cl 23 - No Extra Claims, be included in the 
proposed enterprise order for the benefit of readers of it.  It is plain by s 42K(3) of the Act that an enterprise order is not able to 
be varied on the application of one party only.  All persons specified in the order must consent to any variation.  There are 
further protections for the benefit of both parties set out in s 42K.  However, given the position of the parties, this provision 
will be included in the order. 

30 A minute of proposed order now issues.   
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Result Order issued 
Representation 
Applicant Mr L Edmonds of counsel of the Communications, Electrical, Electronic, Energy, Information, Postal, 

Plumbing and Allied Workers’ Union of Australia, Engineering & Electrical Division, WA Branch 
Respondent Mr H Downes of counsel instructed by Freehills 
 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Mr H Downes of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT an enterprise order in the terms of the following schedule be and is hereby binding upon the parties hereto with 
effect from the date hereof.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 

Millennium Inorganic Chemicals Limited Instrument Electrical Technicians Enterprise Order 2005 
Table of contents 
Clause 
1 Title 
2 Parties 
3 Classification and scope 
4 Term of Order 
5 Metal Trades (General) Award 
6 Hours and Salaries 

6.1 Hours 
6.2 Salaries 
6.3 Allowances 
6.4 Salary review 

7 Overtime 
7.1 Commitment to work reasonable overtime 
7.2 Payment of overtime 

8 Shift work 
9 Period of notice 
10 Settlement of disputes 

10.1 Procedure 
10.2 Facilitation of the procedure 
10.3 Work to continue during process 
10.4 Power of the Commission 

11 Holidays and annual leave loading 
12 Long service leave 
13 Sick leave 
14 Telephone allowance 
15 Development and training 
16 Employee incentive plan 
17 Superannuation 
18 Travel allowance 
19 Family leave 
20 Bereavement leave 8 
21 Jury duty 8 
22 Defence services leave 8 
23 No extra claims 8 
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1 Title 

This Order shall be known as the Millennium Inorganic Chemicals Limited Instrument Electrical Technicians Enterprise 
Order 2005 (the Order). 

 
2 Parties  

(a) Millennium Inorganic Chemicals Limited (the Company) 
[ABN 50 008 683 627] 
and 

(b) the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied 
Workers Union of Australia, Engineering and Electrical Division, WA Branch (the Union).  

 
3 Classification and scope 

(a) This Order shall cover Instrument Electrical Technicians employed by the Company.   
(b) This Order shall apply to all Instrument Electrical Technicians who are not party to Agreements 

registered pursuant to Part VID of the Workplace Relations Act 1996 (Cth) (the Employees).   
(c) This Order shall not apply to any other employees or employers. 

 
4 Term of Order 

This Order shall remain in force for a period of one (1) year and will expire on 20 October 2006. 

 
5 Metal Trades (General) Award 

(a) The terms and conditions of this Order shall prevail over the Metal Trades (General) Award No. 13 of 
1965 (WA) (Award). 

(b) This Order contains all conditions of employment and entitlements of Employees employed under its 
terms and conditions by the Company to the exclusion of all other agreements. 

 
6 Hours and Salaries 

6.1 Hours  
(a) The Employees may elect in writing whether they wish to work either: 

(1) 40 hours per week (4 x 10 hour per week roster, or, 9 x 8.88 hours per fortnight); or 
(2) 37.5 hours per week (5 x 7.5 hours per week). 

(b) Once an election is made by an Employee that election will remain in place and can only be changed 
by agreement between that Employee and the Company.  The terms of the agreed changes will be 
recorded in writing and signed by the parties. 

(c) All accrued entitlements will be based on the new annual salary and working hours. 
6.2 Salaries 

The Employees shall be paid the following annualised salary for the following hours worked per week. 
(a) 40 hours per week:  $64,643.00 per annum; and 
(b) 37.5 hours per week:  $60,625.10 per annum. 

6.3 Allowances  
(a) It is acknowledged that the annualised salaries set out in clause 6.2 above are “for all purposes” 

annual salaries which incorporate all penalties and allowances under the Award. 
(b) Only those penalties and allowances expressly provided for in this Order will be paid. 

6.4 Salary review  
The salaries set out in clause 6.2 will apply for the duration of this Order and the Employees will not participate 
in any other salary review during the term of this Order. 

 
7 Overtime 

7.1 Commitment to work reasonable overtime 
Employees will be required to work a reasonable amount of overtime outside the normal rostered hours to 
complete work, call outs, shut downs or shift changeover. 

7.2 Payment of overtime 
The Company will provide time in lieu on a time for time basis for any overtime worked. 

 
8 Shift work 

A Shift Allowance of $6.5384 per hour (calculated by dividing the shift allowance of $13,600 by 40 (h/w) and then by 52 
(w/y)) will be paid to Employees who are required to perform shift work in accordance with a recognised Company shift 
roster for three consecutive days or more. 
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9 Period of notice 

The Company must provide notice of termination on the following basis: 
(a) Employees’ Period of Continuous Service with the Company:  

(1) Not more than one (1) year – period of notice at least one (1) week; 
(2) More than one (1) year but not more than three (3) years – period of notice at least two (2) 

weeks; 
(3) More than three (3) but not more than five (5) years – period of notice at least three (3) weeks; 
(4) More than five (5) years – period of notice at least four (4) weeks. 

(b) One (1) extra weeks notice will be provided to Employees 45 years old and over provided he/she has 
completed two years continuous employment with the Company. 

 
10 Settlement of disputes 

10.1 Procedure 
The following procedure for the avoidance and resolution of disputes shall apply.  The mechanism and 
procedures for resolving industrial dispute will include, but not be limited to the following: 
(a) The Employee/s concerned will first meet with their immediate supervisor.  The Employee/s may be 

assisted by a work colleague. 
(b) If the matter is not resolved at such a meeting, the parties will arrange further discussions involving 

more senior management as appropriate.   
(c) If the matter remains unresolved, the Company may refer it to a more senior level of management. In 

the event there is no agreement to refer the matter to a more senior level, or it is agreed that such a 
reference would not resolve the matter, the parties shall jointly or individually refer the matter to the 
Western Australian Industrial Relations Commission (“the Commission”) for assistance in resolving 
the matter.   

(d) The dispute may be referred to the Commission by either of the parties if it has not been resolved 
within five weeks. 

10.2 Facilitation of the procedure 
(a) The party with the grievance must notify the other party at the earliest opportunity of the problem. 
(b) Throughout all stages of the procedure, all relevant facts must be clearly identified and recorded. 
(c) Sensible time limits must be allowed for completion of the various stages of discussion. However, the 

parties must co-operate to ensure that the dispute resolution procedures are carried out as quickly as 
possible. 

10.3 Work to continue during process 
Whilst the parties are attempting to resolve the matter in accordance with this clause, the parties will continue to 
work in accordance with this Order and their contract of employment, unless the Employee has reasonable 
concern about an imminent risk to his or her health or safety and subject to the relevant provisions of applicable 
Occupational Health and Safety law. 

 
11 Holidays and annual leave loading 

(a) The following days or days in lieu shall be allowed as holidays without reduction of pay: New Years 
Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign’s Birthday, Christmas Day and Boxing Day 

(b) Non-shift Employees are entitled to four weeks paid annual leave per year plus a loading of 25%. 
This loading is paid in December each year. In the first year it may be paid on a pro rata basis. 

(c) Shift Employees are entitled to five weeks paid annual leave per year. The shift allowance will be 
paid whilst on leave in lieu of the leave loading. 

 
12 Long service leave 

(a) Employees are entitled to thirteen weeks paid long service leave after completing ten continuous 
years service with the Company. 

(b) Paid long service leave can be taken pro rata after seven years continuous service with the Company. 
(c) Pro rata long service leave will be paid if Employees leave the Company and have worked seven 

years continuously. 

 
13 Sick leave 

Employees are entitled up to ten days sick leave per year of service. Employees are to provide to the Company evidence 
that would satisfy a reasonable person of the entitlement. The Company may provide, at its discretion, an entitlement of 
up to three months for a genuine illness or injury, for which medical certificates may be required. 

 
14 Telephone allowance 

(a) A telephone allowance of $500.00 per annum will be paid in equal instalments each pay period.  
(b) This allowance is to compensate for the rental of a standard telephone connection as Employees will 

be required to respond to work related calls at home.  
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15 Development and training 

The Company is committed to providing training and developing Employees to assist them to reach their highest personal 
and professional potential within the organisation. 

 
16 Employee incentive plan 

Permanent Employees are entitled to participate in the Company’s bonus scheme. The bonus is determined by the 
Company. 

 
17 Superannuation  

(a) The Company will ensure that employees are made aware of their right to nominate a complying 
superannuation fund or scheme of their choice. 

(b) Once the employee has nominated a preferred fund or scheme, the Company and employee will be 
bound by that nomination unless the employee chooses another complying scheme. 

(c) In the absence of a complying fund of scheme being nominated by the employee, the Company may 
make contributions into a complying fund or scheme nominated by the employer until the employee 
makes a nomination. 

(d) The Company will provide the following benefits depending on the choice of superannuation made by 
each employee: 
(1) If you remain a member of the BT Lifetime Super – Employer (Millennium Inorganic 

Chemicals) as a: 
(A) Defined Benefit member, 15.4% of the Employees’ base salary; and 
(B) Accumulation Member, 12% of the Employees’ base salary; 

(2) 9% of the Employees’ base salary if the Employee elects not to remain a member of the BT 
Lifetime Super – Employer (Millennium Inorganic Chemicals). 

 
18 Travel allowance 

Employees who are required by the Company to travel to other places for work related purposes shall be paid a travel 
allowance as determined by the Company to fully compensate for costs involved in carrying out that requirement.  This 
excludes travel between the Kemerton and Australind sites. 

 
19 Family leave 

(a) Employees will be entitled to utilise five days per year of their 10 day sick leave entitlements for 
family leave purposes. 

(b) The Company may require reasonable proof of the circumstances from the Employee. 

 
20 Bereavement leave 

(a) An Employee is entitled to four days leave upon the death of a family member including a parent, step 
parent, partner or spouse, child, step child, brother or sister including step brother or sister, or any 
other person who, immediately before that person’s death, lived with that employee as a member of 
the employee’s immediate family. 

(b) The Company may require proof of the circumstances that would satisfy a reasonable person from the 
Employee. 

 
21 Jury duty 

(a) Employees are entitled to leave to attend jury duty. 
(b) The Company may require reasonable proof of the circumstances from the Employee. 

 
22 Defence services leave 

(a) The Company will provide unpaid leave for Employees who attend Defence Services duty to a 
maximum of 16 days per year. 

(b) The Company may require reasonable proof of the circumstances from the Employee. 

 
23 No extra claims 

The parties agree that up to the nominal expiry date of this Order: 
(a) The Employees, the Union or the Company will not pursue any extra claims relating to wages or 

changes in conditions of employment or any other matters related to the employment of the 
employees, whether dealt with in the Order or not; and 

(b) This Order covers all matters or claims that could otherwise be subject to protected action under the 
Workplace Relations Act 1996 (Cth) and its successors. 
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NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to 
cancel the following award, namely the - 

CLERKS (PUBLIC AUTHORITIES) AWARD 1987 

NO. PSA A 7A OF 1987 

on the grounds that there are no longer any persons employed under the award. 

Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 

Dated this 14th day of November 2005 
J. SPURLING, 

 Registrar. 

 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 4 of 2004 Stuart John McDowall Dept of Fisheries Scott C. Dismissed 27/10/05 

PSA 113 of 2004 Raymond Denis Hull The Commissioner of Police, 
Western Australia Police Service 

Scott C. Discontinued 27/10/05 

PSA 121 of 2004 John Morrissey Sir Charles Gairdner Hospital Scott C. Dismissed 31/10/05 

PSA 123 of 2004 Paul Del Prete Sir Charles Gairdner Hospital Scott C. Dismissed 31/10/05 

PSA 124 of 2004 Robyn Fiona Richmond Sir Charles Gairdner Hospital Scott C. Dismissed 31/10/05 

PSA 17 of 2005 Diana Mitchell and 
Others 

Director Dental Health Services, 
Metropolitan Health Services, 
Department of Health Western 
Australia 

Scott C. Dismissed 01/11/05 

PSA18 of 2005 Silvana Cizerle Human Resources – Department of 
Consumer and Employment 
Protection 

Scott C. Dismissed 08/11/05 

 

OCCUPATIONAL SAFETY AND HEALTH ACT 
—Matters Dealt With— 

2005 WAIRC 02863 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS-WESTERN  AUSTRALIAN BRANCH AND ANOTHER 

APPLICANTS 
-v- 
PCH GROUP LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
HEARD THURSDAY, 25 AUGUST 2005, WEDNESDAY, 31 AUGUST 2005 
DELIVERED FRIDAY, 21 OCTOBER 2005 
FILE NO. OSHTB 7 OF 2005 
CITATION NO. 2005 WAIRC 02863 
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CatchWords Occupational Safety and Health Act 1984 – s 28(2) referral to the Occupational Safety and Health 
Tribunal for payment for refusal to work over health issue – s 26(1) – imminent and serious harm to 
health – order issued granting payment – relationship to Industrial Relations Act 1979 

Result Order issued for payment 
Representation 
Applicants Mr D. McLane on behalf of the Automotive, Food, Metals, Engineering, Printing & Kindred 

Industries Union of Workers – Western Australian Branch 
Ms K. Scoble (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union of 
Workers 

Respondents Ms L. Gibbs (of counsel) on behalf of PCH Group Ltd, RCR Tomlinson Limited, RCR Maintenance 
Pty Ltd and FORTER 

 
 

Reasons for Decision 
1 Following the hearing into this matter the Occupational Safety and Health Tribunal (“the Tribunal”) ordered payment to be 

made as sought by the applicants and stated it would issue its reasons later.  These are those reasons. 
Background 
2 The Automotive Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch 

(“the AMWU”) referred a claim on 16 August 2005 to the Tribunal seeking pay and entitlements for those persons performing 
work, whether as an employee, contractor, sub-contractor or employee sub-contractor (to be referred to in these reasons as “the 
employees”), of the respondents on 11 and 12 August 2005 at Burrup Fertiliser Site (“the site”).  The application was referred 
under s 28(2) of the Occupational Safety and Health Act 1984 (“the Act”).  The Tribunal convened a conference for the 
purpose of conciliating between the parties on the issue of pay and entitlements for some 700 employees on 11 and 12 August 
2005 who ceased work over an alleged occupational health issue at the site. 

3 During the conciliation conference it became clear that the application had failed to identify all relevant respondents and the 
Tribunal, having regard to the powers conferred on it by the Industrial Relations Act 1979 (“the IR Act”) divided application 
OSHT 7 of 2005 into two parts; OSHTA 7 of 2005 and OSHTB 7 of 2005, to enable those respondents with employees on site 
who were not present at the conciliation conference to have access to conciliation and, if necessary arbitration by way of 
separate application, namely OSHTB 7 of 2005.  The Construction, Forestry, Mining and Energy Union of Workers (“the 
CFMEU”) sought leave to be joined to the application.  Leave was granted by the Tribunal and the CFMEU was joined by 
consent to OSHTB 7 of 2005.   

4 The AMWU lodged an amended application identifying the relevant respondents under OSHTB 7 of 2005 as PCH Group Ltd, 
RCR Tomlinson Limited, RCR Maintenance Pty Ltd and FORTER (“the respondents”).   

Issue for determination by the Tribunal 
5 Conciliation proceedings held in OSHTB 7 of 2005 were unable to resolve the dispute and the matter was referred for hearing 

and determination. 
6 It is for the Tribunal to determine whether, on balance, that the refusal to work by the employees on 11 and 12 August 2005 

resulted from a genuinely held belief that to continue to work would expose them, or others, to the risk mentioned in s 26(1) of 
the Act.  The test in matters of this kind is not whether the employee in question believes that it is unsafe to work, but whether 
he or she has reasonable grounds to believe that to continue to work would expose themselves or other persons to a risk of 
imminent and serious injury or imminent and serious harm to their health. 

Submissions by the applicants 
7 The AMWU and the CFMEU (“the applicants”) seek payment of behalf of the employees of the respondents as if they had 

worked on Thursday and Friday, 11 and 12 August 2005 respectively.  The applicants submitted there were reasonable grounds 
for the employees of the respondents to believe that it was unsafe to continue to work following a series of events at the site 
leading up to and including the afternoon of 11 August 2005.   

8 The applicants submitted that the matter before the Commission was materially the same as  the details and submissions put 
forward in OSHTA 7 of 2005 some weeks earlier.  The applicants, for the sake of expedience rely on the submissions made 
during OSHTA 7 of 2005 and adopted that the facts and principles submitted in that matter were adopted and submitted for the 
purposes of OSHTB 7 of 2005.   

9 In conclusion, the applicants submitted that the employees of the respondents were entitled to those earnings they would have 
earned on 11 and 12 August 2005 based on the submissions put in OSHTA 7 of 2005 and this matter.  That employees, 
whether on day or night shift, ought receive such earnings.   

Submissions by the respondents 
10 Counsel submitted that the employees of the respondents, in this case some 80 employees, were not entitled to payment and 

benefits for 11 and 12 August 2005 as if the employees had worked, given it was the respondents’ submission there was no 
serious and imminent risk to the employees’ health arising from the identification of asbestos on the site. 

11 The respondents adopted the submissions and principles put in respect of OSHTA 7 of 2005 including that up until the 
afternoon of 10 August 2005 no employee was aware there was asbestos on site.  On the morning of 11 August 2005 
discussions were held with the safety union representative to deal with the asbestos issue and work continued as usual 
throughout the day.   

12 There was a minor variation between this matter and OSHTA 7 of 2005 in the submissions made by counsel for the respondent 
namely: 

“In relation to RCR Tomlinson Limited and RCR Maintenance Pty Ltd we would adopt those submissions also save for 
that if the employees were aware that asbestos was on the site, then those two respondents accept that the employees 
would have probably believed there was a serious and imminent risk to health.  So that is the only difference in terms of 
submissions that we make.” 

(Transcript page 3) 
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Conclusions of the Tribunal 
13 The Tribunal’s determination and considerations in this matter are on all fours with the evidence, submission and conclusions 

in OSHTA 7 of 2005 and for the purposes of these reasons the Tribunal relies on those findings.  Importantly, the Tribunal 
finds that on 11 and 12 August 2005, whether day shift or night shift, there were reasonable grounds for the employees to 
believe that to continue to work on the site would expose the employees to a risk of imminent and serious harm.  The site was 
at that stage, and remained, subject to an improvement notice.  Importantly, the respondents’ submission acknowledged to 
varying degrees an appreciation that the knowledge and belief of employees on the site might consider there existed a serious 
and imminent risk to health.  In making its decision, the Tribunal has had regard for the definition of “reasonable grounds to 
believe” as considered in George v. Rockett (1990) 170 CLR 105 at 116 by Mason CJ, Brennan, Dean, Dawson, Toohey, 
Jaudron and McHugh JJ: 

“The objective circumstances sufficient to show a reason to believe something need to point more clearly to the subject 
matter of the belief, but that is not to say that the objective circumstances must establish on the balance of probabilities 
that the subject matter in fact occurred or exist: the assent of belief is given on more slender evidence than proof.  Belief 
is an inclination of the mind towards assenting, rather than rejecting, a proposition on the grounds which can reasonably 
induce that inclination of the mind may, depending on the circumstances, leave something to surmise or conjecture.” 

14 The respondents submitted that the employees left the site without authorisation and such an action was contrary to s 26(2)(a) 
of the Act.  The Tribunal finds to the contrary as an exemption operates under the provision in circumstances where employees 
concerned have reasonable grounds to believe that to remain at the site would expose them to an imminent and serious risk to 
their health.  Having regard to submissions of the applicants in this matter and indeed the views expressed by the respondents 
regarding the employees’ belief and in accordance with equity, good conscience and substantial merit of the case, the Tribunal 
finds that in terms of the site on the days of 11 and 12 August 2005, there was no known safe place of work and the employees 
did have “reasonable grounds” for their belief.   

15 In making its determination the Tribunal has had regard to s 51I of the Act, taking into account s 26(1) of the Industrial 
Relations Act 1979.  The Tribunal finds that the employees on the site ought to receive pay entitlements for 11 and 12 August 
2005, whether on day shift or night shift. 

16 An order has already issued reflecting these reasons for decision. 

 

2005 WAIRC 02820 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES PERKINS (WA) PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 6 JULY 2005, MONDAY, 25 JULY 2005 
DELIVERED THURSDAY, 13 OCTOBER 2005 
FILE NO. OSHT 4 OF 2005 
CITATION NO. 2005 WAIRC 02820 
 
 
CatchWords Further review of WorkSafe Commissioner’s decision – Working in close proximity to open pits – 

Construction industry - Prohibition Notice affirmed – Occupational Safety and Health Act 1984 – s 
51A. 

Result Prohibition Notice 51792 upheld. 
Representation 
Applicant Ms J. Alilovic (of counsel) 
Respondent Ms A. Crichton-Browne (of counsel) 

 
 

Reasons for Decision 
1 On 1 July 2005 Perkins (WA) Pty Ltd (“the employer”) filed an application under the Occupational Safety and Health Act 

1984 “(the Act”) for a further review of the decision of the Worksafe Western Australia Commissioner (“the respondent”) 
relating to Prohibition Notice 51792 (“the Notice”) by the Occupational Safety and Health Tribunal (“the Tribunal”).   

2 The Notice, to which this review relates, was issued by Mr Andrew M. Roche, an Inspector with the respondent, to the 
employer, on 10 June 2005 which read as follows: 

“1. In relation to (activity) working in close proximity to open pits.   
At Craigie Leisure Centre, Whitfords Ave on 10/06/05 
I have formed the opinion that there is occurring an activity which involves a risk of imminent and serious injury to 
a person.   

2. The matters which give rise to the risk are: persons are at risk of falling into unprotected pits which contain a costic 
(sic) soda mix. 

3. In my opinion the activity involves contravention of Section 19(1) of the Occupational Safety and Health Act 1984 
and the grounds for my opinion are: I observed persons working in close proximity to open pits, which were partly 
filled with discoloured water.   
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4. In accordance with Section 49 of the Occupational Safety and Health Act 1984, the carrying on of that activity at that 
workplace is prohibited until the matters mentioned in paragraph 2 have been remedied.   

5. You are directed to take the following measures: provide and maintain a safe system of work before allowing 
personnel to work near the pits.”   

3 Following the issuance of the Notice by the respondent, the employer then sought an initial review by the WorkSafe Western 
Australia Commissioner, Ms Nina Lyhne.  Following her review the Commissioner wrote to the employer, advising of the 
outcome: 

“Mr Geoff Thompson 
Project Manager 
Perkins (WA) Pty Ltd 
T/A Perkins Builders 
1 Hale Street 
BUNBURY    WA    6230 

 Fax: 9791 1731 
 Dear Mr Thompson 
 REVIEW OF PROHIBITION NOTICE NO. 51792 
 I refer to your request of 17 June 2005 for a review of the above prohibition notice, in accordance with Section 51 of the 

Occupational Safety and Health Act 1984. 
 I have considered your submission together with the circumstances in which the notice was issued. 
 I note your view that ‘there was limited risk of imminent and serious injury to any person working in the immediate 

vicinity of the pit’.  In responding, I would like to firstly note that the prohibition notice was specifically issued with 
regard to the ‘risk of falling into unprotected pits’.  That is, the focus of the notice was on the risk of falling into the 
liquid-filled pits, rather than the actual content of the liquid in the pits. 

 I consider there to have been a risk of imminent and serious injury or harm to workers working in close proximity to the 
open liquid-filled pits from falling due to the wet and slippery ground (due to the prevailing wet weather conditions) and 
there being no adequate edge protection around the pits or on the walkways.  Workers adding chemicals to the hopper 
situated at the edge of the pits could have tripped or fallen into the open liquid-filled pits and been exposed to drowning.  
Night workers, in particular, were at risk, when shadows, fatigue or glare could have affected their vision.  Further to this, 
it was practicable to erect a barricade and no barricading was observed as being erected around the pit at the time of 
Inspector Roche’s issuance of the notice. 

 I note that you have provided evidence of site inspection by the Master Builders Association and a copy of a Job Safety 
Analysis.  However, my considerations specifically relate to the circumstances at the time the notice was issued and the 
observation by Inspector Roche that no barricade was in place.  The existence of a JSA does not detract from an 
obligation to ensure it and other safe systems of work are in place at a workplace. 

 In responding to your view that the prohibition notice should have been issued to the Bunbury Drilling Company, I would 
like to note that, under the Occupational Safety and Health Act 1984, persons hiring contractors have a ‘duty of care’ to 
the contractors (and their employees) for matters over which they have control.  It is my view that ensuring that there was 
not a risk of imminent and serious injury from a fall, through the provision and maintenance of the safe system of work 
near the pits, was matter over which you had control. 

 Having considered the circumstances in which the notice was issued, and taking into account the above factors, I have 
decided to affirm the notice. 

 For the information of your employees, you are directed to display a copy of this letter and the notice it affects in a 
prominent place at any workplace affected by the notice.   

 Yours sincerely 
 Nina Lyhne 
 WorkSafe Western Australia Commissioner 
 23 June 2005” 
4 It has been determined on previous occasions to identify the WorkSafe Western Australia Commissioner as respondent in 

proceedings such as referrals under s 51A of the Act and the Tribunal adopts a similar approach on this occasion.   
5 Having regard to the Act as a whole, and to s 51A in particular, the Tribunal is obliged to enquire into the circumstances 

relating to the Notice and determine, based on the respondent’s determination of 23 June 2005 (op cit), whether or not on the 
day in question, 10 June 2005, at the site in question, there was an imminent and serious risk of persons falling into the 
unprotected settlement pit and suction pit (“the pits”) containing a caustic soda mix.  Having determined that question the 
Tribunal is then obliged to establish, on the evidence available, whether Inspector Roche was justified forming the opinion in 
question, to issue the Notice.  If the evidence and submissions confirm that to be the case the Tribunal will affirm the decision 
of the respondent.  Alternatively, if the evidence and submissions persuade the Tribunal the risk existed but may have been 
addressed differently, then the Tribunal will affirm the Notice with modification.  Having enquired into the circumstances 
relating to the Notice if the Tribunal is of the view that Inspector Roche was not justified in forming the opinion in question (in 
this case the prohibiting of persons working in close proximity to the open pits) then the decision of the respondent will be 
cancelled and the Tribunal will make such other decision as is considered appropriate.   

6 The employer and the respondent submitted a lengthy statement of agreed facts for the Tribunal’s proceedings in this matter.   
Position of employer 

7 As its primary position, the employer submitted that the respondent was not justified in forming the opinion that the activity in 
question involved a risk of imminent and serious injury and the Tribunal ought revoke the Notice.  The employer also 
submitted that in the event the Tribunal does find the respondent had reasonable grounds for forming the opinion in question, 
Inspector Roche failed to identify the grounds in written form and the Notice, is therefore, invalid.   
Position of WorkSafe Western Australia Commissioner 

8 The respondent submitted that the Tribunal ought affirm the decision of the respondent as issued by way of decision to the 
employer on 23 June 2005.   
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Employer’s submissions and evidence 
9 The employer submitted that the activity, the subject of the Notice, which referred to “working in close proximity to open pits” 

was not taking place at the time the Notice was issued.  The employer submitted and led evidence that, at the time of Inspector 
Roche’s visit to the workplace, the relevant persons were not working in close proximity to either of the pits. 

10 The Notice referred to an involvement by way of activity of a risk of imminent and serious injury to a person.  The submission 
of the employer was that there was no risk of imminent and serious injury to a person and Inspector Roche had no reasonable 
grounds for forming such an opinion.  Relevant also to the employer’s submission was the assertion that Inspector Roche failed 
to ask relevant questions or take into account the information provided by persons on the site. 

11 Mr Geoffrey Thompson was called by the employer to give evidence as the Construction Manager for the employer and the 
person in authority on the site on the day in question, 10 June 2005.  Mr Thompson gave evidence on the workings of the drill 
rig system.  Primarily, fluid is placed into a hopper which is then drawn down and into the first pit, known as the settlement pit.  
The fluid from that pit is then drawn into the suction pit through the channel and from there, creates a continuous flow. The 
pits were constructed at the commencement of the drilling programme by Bunbury Drilling Company (“BDC”).  It was the 
evidence of Mr Thompson that bunting and star pickets were first erected in and around the pits when BDC first came on site, 
the bunting being approximately 900mm high.  

12 Mr Thompson led evidence that placement of chemicals in the hopper was carried out by employees.  The process involved 
standing on one side of the hopper, situated on the far side of the pits and adding the chemicals which then flowed into the mix 
in the pits.  The hopper was, in Mr Thompson’s evidence, approximately one metre from the pits. 

13 Mr Thompson informed the Tribunal that all subcontractors coming onto site were required to provide Job Safety Analyses 
(“JSA’s”) safe systems of work, which included Material Safety Data Sheets (“MSDS’s”) for any chemicals.  Additionally, the 
employer enforced the requirement that subcontractors and their employees had green cards to ensure all persons had been 
trained in safety before commencing on the employer’s sites.  The Master Builders’ Association also did regular inspections of 
the whole site.  Mr Thompson’s evidence was that BDC had complied with all of the employer’s safety requirements and had 
done so from the outset of the contract.   

14 Mr Thompson led evidence that chemicals were added to the fluid in each of the pits to add a coating to the wall of the actual 
bore to prevent collapse.  Mr Thompson, when asked, was unable to specify the chemicals in use but identified there were 
relevant MSDS’s on site.  Mr Thompson gave evidence that the mix of chemicals in the pits was not dangerous. 

“Yes, yeah, we knew it was not harmful.  You just wash it off and away you go.” 
(Transcript page 10) 

15 Mr Thompson affirmed in evidence that Inspector Roche had questioned him on the chemical content of the pit.  Mr 
Thompson was aware that in “individual format” some chemicals could be harmful but in the manner they were used in the pits 
they were not toxic or harmful.  

16 Mr Thompson led evidence that on the day in question when Inspector Roche visited the site a debate ensued between 
Inspector Roche and Geoff Nicholson from BDC regarding the depth of the pits.  It was the evidence of Mr Thompson that the 
pits were two metres deep and that Inspector Roche was informed of this by Mr Nicholson.  At no stage did Inspector Roche 
measure the depth of the pit and on the day in question the settlement pit was 700 ml to one metre deep and the suction pit was 
approximately 1.5 metres deep. 

17 Mr Thompson, in evidence, suggested that Inspector Roche appeared to be emphasising the dangers when the employer was 
not present, particularly after hours.  It was at this stage that Mr Thompson organised the bunting and star pickets to be re-
erected, placed some one metre back from the mix in the pits.  A further conversation between BDC and Inspector Roche took 
place and on the evidence of Mr Thompson, Inspector Roche made mention of the unprotected channel running between the 
pits and asked if some protection could be placed across the area.  In cross-examination Mr Thompson advised on the day 
Inspector Roche visited the site, Mr Nicholson walked between the two pits and across the open channel.  At the request of 
Inspector Roche the employer undertook to ensure a JSA was drawn up, relevant to the danger associated with work in and 
around the pits.   

18 Mr Thompson in evidence led that Inspector Roche informed BDC and the employer that work could continue even if the 
Notice was issued, so long as the work was not in and around the pits.  After Inspector Roche left the site, the employer 
finished erecting the bunting, a fencer arrived on site within an hour and erected a fence around the pits and later that afternoon 
a scaffolder arrived and placed a scaffold across the “channel” referred to by Inspector Roche as causing some concern. 

19 Mr Thompson in evidence advised he spoke to BDC on the same day regarding the content of the pits and the “costic (sic) 
substance” referred to in the Notice.  At the request of Mr Thompson, BDC were required to confirm the content of the pits and 
any potential dangers associated with the chemical additives.  On the evidence of Mr Thompson, Australian Mud Company 
sent correspondence to BDC advising that the pits contained varying measurements of caustic soda, Aus Gel Xtra, AMC PAC 
R and AMC PAC L\KGL.   

20 Mr Thompson in cross-examination confirmed the first aid measures associated with Aus Gel Xtra involved a requirement to 
induce vomiting and, if eye contact takes place, then immediate irrigation with water.  Similar requirements existed for AMC 
PAC R and caustic soda.  Mr Thompson in evidence identified the first aid measures associated with the inhalation of caustic 
soda where, in an extreme situation, if a patient was not breathing, then artificial respiration was to be applied.  Additional 
areas relating to skin contact and potential contamination with eyes could cause possible loss of sight.  Mr Thompson further 
confirmed that the existing JSA’s on site did not specifically deal with working in and around the pits.  

21 Counsel for the employer submitted Inspector Roche, on the day in question, had no reasonable grounds for forming the 
opinion that an activity was occurring which involved a risk of imminent and serious injury to a person.  In addressing the 
Tribunal on this issue, the employer drew on the provisions of s 49(3) of the Act: 

“49. Inspectors may issue prohibition notices  
(3) A prohibition notice shall —  

(a) state that the inspector is of the opinion that in the workplace there is occurring or may 
occur an activity which involves or will involve a risk of imminent and serious injury to, or 
imminent and serious harm to the health of, a person; 

(b) state reasonable grounds for forming that opinion; 
(c) specify the activity which in the inspector’s opinion involves or will involve the risk and the 

matters which give or will give rise to the risk; 
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(d) where in the inspector’s opinion the activity involves a contravention or likely contravention 
of any provision of this Act, specify that provision and state the reasons for that opinion; and 

(e) contain a brief summary of how the right to have the notice reviewed, given by sections 51 
and 51A, may be exercised.” 

22 The employer submitted that at the time Inspector Roche issued the Notice, members of the drilling crew at work in the 
drilling site were working away from the pits on the drilling rig.  On the evidence of Mr Thompson this was, some five to six 
metres away.  It was the submission of the employer that “working in close proximity to open pits” on the site was not 
occurring.  It was of no concern, on the submission of the employer, that a barricade was to be erected around the pits at the 
time given the work they were undertaking was several metres away on the drill rig and work could therefore continue. 

23 The employer submitted that when Mr Nicholson traversed the area between the pits this was not to be considered relevant, as 
he was not undertaking work at the time.  The evidence relied upon by the respondent that employees would, on occasion, be 
near the hopper adding chemicals to the pit to be added to the drilling fluid is not considered to be relevant given it was not 
work occurring at the time Inspector Roche visited the site.  The employer submitted that the Notice needed to refer to work 
that was occurring at the time or an activity that was occurring at the time of Inspector Roche’s visit.  In the case of the Notice 
in question no such reference had been made. 

24 It was the employer’s submission that there was no risk of imminent and serious injury associated with the activity identified 
in the Notice.  While there may have been some risk associated with working near the pits, it was not a risk of serious and 
imminent injury to a person.  The employer submitted that at law the words “serious and imminent” qualify the words “injury” 
and not the word “risk” as set out in the decision of the Industrial Appeal Court, Wormald Security Australia Pty Ltd v. Peter 
Rohan, Department of Occupational Health, Safety and Welfare (1993) 74 WAIG 2 (3).  In that decision of the Industrial 
Appeal Court Franklyn J held at (3): 

“the word “probability” is used in the statutory definition of “risk” connotes probability of varying degrees, a concept in 
keeping with that of “risk”.” 

Franklyn J later determines: 
“for the formation of a justifiable opinion under s49(1) that the relevant activity involves or will involve a risk of 
imminent and serious injury or harm, the evidence must show that there exists something more than the bare possibility 
that injury or harm of that nature will occur from the activity in question .” 

25 The employer submitted that the respondent’s evidence and did not establish that the risk of imminent and serious injury was 
anything more than a mere possibility.  The employer led submissions that it was normal for a drilling crew to work in teams 
of three, therefore there was little possibility of a team member falling in without other members being aware of it within a 
short space of time. 

26 In the employer’s submissions there was no risk of imminent or serious injury of persons falling into the pits.  The decision of 
the Industrial Appeal Court Wormald Security Australia Pty Ltd v. Peter Rohan, Department of Occupational Health, Safety 
and Welfare (1993) (12) (op cit). In that decision  Nicholson J defines “imminent” as: 

“impending threateningly, hanging over one’s head, ready to overtake one; coming on shortly.” 
And “serious” is defined as: 

“weighty, important or grave … with danger.” 
The employer submitted that given Inspector Roche left the site while the bunting was being erected and before there was a 
complete barricade around the pits, that there was no risk of imminent and serious injury to any person at the time.  In 
conclusion the employer submitted the respondent did not have reasonable grounds or was justified in forming the opinion 
that there was, in the workplace on that day, a risk of imminent and serious injury to any person. 

27 In final submissions the employer submitted that even if the Tribunal finds Inspector Roche had reasonable grounds for 
forming the opinion, the Notice fails to set out those grounds and is therefore invalid.  The employer drew on the decision of 
the Court of Petty Sessions in Perth, Commissioner of Occupational Health Safety and Welfare and Antonio Armando 
Vallelonga and Anna-Rita Vallelonga t/as Paradam Constructions (5 February 1993) where Cockram SM determined that for 
an improvement notice to be valid it must comply with all relevant provisions of the Act: 

“Strict compliance with the requirements of section 48(2) is particularly important given that failure to comply with a 
Notice issued pursuant to section 48 may result, pursuant to section 48(5), in a criminal prosecution.”   

Similar provisions apply under the Act for the purposes of Inspectors issuing Improvement and Prohibition Notices.  
Submissions and evidence by the respondent  

28 Counsel for the respondent submitted that evidence from Mr Thompson and Inspector Roche indicated that at the time 
Inspector Roche was on site, employees were working near the edge of the pits and further, Inspector Roche was informed the 
pits were between two and three metres deep and contained chemicals.   

29 On the basis there was, in Inspector Roche’s opinion, a risk that someone may fall into the pit and drown or alternatively, be 
exposed to the chemicals, Inspector Roche formed the view there were grounds for issuing the Notice.  The respondent 
submitted because no regulation exists requiring installation of edge protection at workplaces in Western Australia it is not a 
factor relevant to the issuance of a Prohibition Notice.  In the submission of the respondent, such factors are relevant only 
where the issuance of an Improvement Notice is being considered by an Inspector.  Counsel for the respondent submitted that 
Inspector Roche needed to satisfy himself that an activity was occurring.  In the case of the Notice in question the respondent 
submitted: 

“… we would say that is working near the edge, or close enough to the edge of the pit and walking between the two pits 
and possibly performing some work there, so the inspector has to be of the opinion that an activity is occurring or may 
occur.  So it doesn’t have to be occurring right now, it can be something that the inspector has reasonable grounds for 
believing may occur in the future so, if, for example, in this case, material wasn’t being put into the hopper at the exact 
time that Inspector Roche was there, we would say, and he’ll give evidence, that he had reasonable grounds and I think 
the applicant’s witness himself indicated in the future there would be an activity possibly occurring where people were 
standing within a metre of the pit to put material into the hopper.” 

(Transcript page 42) 
30 It is the respondent’s case and evidence was led from Inspector Roche that he was of the view that there was a risk of 

imminent and serious injury from either drowning from falling into either of the pits or exposure to chemicals or both.  A 
particular concern as led in evidence by Inspector Roche was his concern regarding the risk to persons at night time 
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particularly given the site worked a night shift and that someone may fall in and not be heard over the noise of the machinery 
and have no way of climbing out of the pit. 

31 The respondent led evidence from Inspector Roche that at the time he was at the site he did not observe employees adding 
materials to the hopper however was informed, specifically by Mr Nicholson, what exactly the hopper was and that there were 
times when employees had to add materials to the hopper.  On the evidence of Inspector Roche the hopper was: 

“It was right on the edge of the pit.” 
(Transcript page 46) 

32 Inspector Roche gave evidence that at the time he arrived on site and prior to issuing the Notice, there were a couple of star 
pickets standing up, maybe three, possibly four.  There was some red bunting on the ground, some of it still attached to star 
pickets but there was nothing to stop any person falling into the pits.  Importantly, in Inspector Roche’s mind was the very 
small, walkway between the pits (perhaps up to a metre wide) with a break in the middle and discoloured liquid flowing from 
one pit to another.  Persons traversed over the channel and that, in particular, looked dangerous to Inspector Roche.  Inspector 
Roche gave evidence that he observed Mr Nicholson walking between the pits.   

33 Inspector Roche led evidence that following discussions with Mr Thompson, Mr Porter (the site manager) and Mr Nicholson, 
he believed that the depth of the pits was somewhere between two to three metres.  Inspector Roche indicated in evidence on 
the day in question, he was worried about a number of things.  One was that as people traversed over the pits they may have 
fallen or tripped and gone under the water.  Given the discolouration it was not possible to see what was under the surface of 
the liquid.  On the evidence of Inspector Roche, following the questioning of Mr Nicholson and Mr Thompson about the liquid 
and its contents, he understood there to be a number of chemicals in the pits.  Inspector Roche in his own evidence said he was 
unable to determine how toxic or indeed if the mix was toxic.  In evidence Inspector Roche outlined his concern in relation to 
young children gaining entrance to the site.  In Inspector Roche’s evidence, the area is adjacent to a parking area used by 
parents and children accessing the gym in Craigie which operates from about 5:00am in the morning until 10:00pm at night.  
On Inspector Roche’s evidence it would be possible for children to gain access at weekends or after school hours.  On the day 
the Notice was issued Inspector Roche noticed the gate was open and he was able to drive his car in, turn around and drive 
back out.  

34 Inspector Roche through evidence, advised there were no hand rails around the pits and if anyone did fall in and get stuck it 
was quite possible they would not be able to get out.  Given the employer had no JSA on site regarding the hazards in and 
around the pits, it became clear to Inspector Roche at that point on the basis of his evidence that no one had actually identified 
the area as a particular hazard nor assessed the risks.  In evidence, Inspector Roche advised he was informed by Mr Nicholson 
and Mr Thompson there were chemicals in the pit that were “totally harmless”.  At the time of his visit to the site, there was 
little information regarding one of the specific chemicals in the pit: 

“Well, there was every possibility that the chemicals were safe if used properly.  However, if someone was to fall into the 
pit and those chemicals got into their eyes, especially if those chemicals had reacted with some other chemicals that were 
in there, I had no way of knowing that and based on - - on the activity that was taking place and my own experience, and 
based on the fact that there certainly wasn’t a job safety analysis or a work method statement addressing this fact, I asked 
for one.” 

(Transcript page 52) 
35 Inspector Roche led evidence he spoke to the employer of his concerns on the day in question regarding the weather.  Rain had 

commenced and it became heavier as Inspector Roche left the site.  The week before had been stormy and windy and Inspector 
Roche took these facts into consideration when issuing the Notice.  Inspector Roche raised in evidence concerns regarding 
slippage on the site particularly as this was a site with a night shift.  Employees and persons were coming onto the site during 
the night.  The forecast that day was windy and stormy weather and it was Inspector Roche’s view that a safer activity had to 
be introduced in and around the pits.   

36 In cross-examination Inspector Roche confirmed there were indexed sheets MSDS’s for the chemicals in use, located in the 
sea container on site.  At no stage did Inspector Roche request to view the MSDS’s.  Inspector Roche in evidence confirmed he 
spoke with a representative of BDC on the phone, Mr Steve Linnaker and was informed the concentration of chemicals in the 
pits was safe.   

37 Inspector Roche gave evidence that from a number of points of view he observed persons working near the pits.  This included 
employees involved in work associated with the drilling rig and also Mr Nicholson of BDC who walked between the pits 
across the channel.  Inspector Roche gave evidence that he had no way of knowing while he was on site whether the chemicals 
contained in the pits were safe.  Inspector Roche gave specific evidence relating to the risk of persons falling into the pits 
resulting from his observation on site that day.  Inspector Roche informed the Tribunal he had observed the supervisor on site, 
Mr Nicholson walking in a dangerous area: 

“He walked across an area - - Mm? --- - - that was clearly broken and was in a dangerous area, definitely, for traversing, 
over the top of the pits.  Now, in my opinion, if the supervisor could do that during the day, why wouldn’t the other guys 
do it, and why wouldn’t the people do it at night?  If that’s the way - - if that’s the system of work that was accepted on 
site, that, to me, was dangerous.” 

(Transcript page 56) 
38 Inspector Roche informed the Tribunal through his statement of evidence his reasons for issuing the Notice.  These included: 

“After talking to Mr Nicholson and taking into account all I had observed at the workplace I formed an opinion at this 
stage that the activity of working in close proximity to the open pits exposed workers to a risk of imminent and serious 
injury and needed to be prohibited until a safer system was introduced.  This risk related to the fact that the ground was 
very wet and slippery due to recent heavy rains and storms.  No edge protection was provided around the pits or on the 
inappropriate walkways used by the workers.  Persons needed to add chemicals to a hopper situated at the edge of the pits 
and could have tripped or fallen into the open liquid filled pits and be exposed to drowning or contamination from contact 
of chemicals with eyes or other body parts.  This risk would be increased on the night shift that was scheduled to 
commence that afternoon where shadows, fatigue and glare could interfere with vision and might effect workers stability 
and agility.  The risk would also be increased if a person could not be seen in the discoloured water by day or by night or 
if a distress call was inaudible due to the noise of the drilling rig.” 

(Exhibit No. WorkSafe 1) 
39 Inspector Roche gave evidence in relation to the depth of the pits, an issue much debated.  In his view he had been informed 

initially that the pits were approximately three metres deep and was subsequently informed by Mr Nicholson that they were 
less than two metres deep.  Inspector Roche’s notebooks were tendered in evidence which reflected that the pits were, “in 
excess of 2.5 metres” which was confirmed by Inspector Roche as formulating an educated guess in relation to the depth.  It 
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was his view that it was unnecessary at that point to measure the depth, given the water was discoloured and there was no 
reason to doubt the information provided by Mr Nicholson on the day the notice was issued.   

40 In cross-examination Inspector Roche confirmed that he did not remain at the site until the star pickets and bunting had been 
erected as a barricade.  Inspector Roche had the opportunity of briefly reading the MSDS’s of the chemicals contained in the 
mud mix from the pits in the witness box.  In his evidence he indicated that had he had access to the MSDS’s on the day it 
would not have changed his mind regarding the writing of the Notice.  

41 In concluding, the respondent submitted that Inspector Roche was of the opinion that employees were seen near the edge of the 
pits and that Inspector Roche was informed from time to time that employees add chemicals to the hopper situated some one 
metre from the edge of the pits.  It was the respondent’s submission that Inspector Roche was of the view there was a risk of 
imminent and serious injury from drowning or injury or harm from chemicals in the event someone was to fall into the pit.  
This risk, in the respondent’s submission was enhanced as it had been raining, there was no edge protection and further, there 
was no way of exiting from either of the pits.   

42 The respondent’s submissions indicated that imminent and serious injury in the context of the provisions of the Act do not 
need to be in relation to an employee.  In Inspector Roche’s opinion his concern was in relation to those persons working in 
close proximity to the pits but also to any children entering from the nearby recreation centre or any other person falling into 
the pit at night during the hours of darkness.  An issue that was not disputed was whether the person to whom the Notice was 
issued had control over the activity in question.   

43 There was little information available at the time when Inspector Roche was enquiring about what was in the pits and when 
Inspector Roche visited the site there was no barricade in place around the pits.   

44 The respondent submitted that Inspector Roche had reasonable grounds for believing there was a risk of drowning given that 
on the day in question: 
• the pits were around two metres deep and were filled with discoloured water; 
• any person, including employees and possibly children could slip and fall into the pits; and 
• the person may not be able to get out or may not be able to be heard calling for assistance over the noise of machinery on 

site.  
Therefore, Inspector Roche had reasonable grounds to believe there was a risk of drowning.  Inspector Roche was entitled to 
assume that the chemicals contained in the pits might be dangerous.  The JSA made no reference to the risk associated with 
the pits and therefore it was the respondent’s view there was a risk associated with someone falling into the pits. 

45 Even if the evidence proves after the event, that the chemicals in the pits were not chemically harmful and such findings occur 
after the Notice was issued there would be, in the respondent’s submission, still a risk of somebody drowning. 

46 On this basis the respondent requested the Tribunal affirm the respondent’s decision of 23 June 2005 in accordance with s 51A 
(5) of the Act. 
Findings and conclusions of the Tribunal 

47 The Tribunal has, in these proceedings, had substantial assistance from the parties in presenting their statement of agreed facts.  
I extend my thanks to both Perkins (WA) Pty Ltd and the WorkSafe Western Australia Commissioner and their respective 
counsel for their assistance in the proceedings. 

48 When there is substantial corroborating evidence, such as exists in this case, the task of the Tribunal to make assessments of 
credibility of witnesses is less onerous than when the witness for the employer and the witness for the respondent have given 
evidence which is directly in conflict.  The Tribunal has had the opportunity of observing closely the witnesses in the witness 
box and there is no issue of credibility in respect of the two witnesses.  The evidence of each witness was provided honestly 
and to the best of their recollection.  Some inconsistencies arose between Mr Thompson’s examination in chief and cross-
examination in relation to the depth of the pits but that is not an issue of credibility, it is more to do with recall.  

49 It was common ground that Inspector Roche, employed by the respondent, issued the employer with a prohibition notice 
pursuant to s 49(3) of the Act on 10 June 2005 and the respondent affirmed that notice, following a s 50 review, on 23 June 
2005.  It was common ground that service of the Notice was on Mr Thompson as the person with management, and/or control 
of the workplace.  

50 Before a prohibition notice can issue under s 49 of the Act it is necessary for an Inspector to form an opinion, based on 
reasonable grounds, that an activity is occurring at the workplace or is likely to occur and this specific activity would involve a 
risk of imminent and serious injury in relation to a person.  In interpreting the provision reflected under s 49 of the Act such an 
opinion must be formed by the Inspector upon reasonable grounds, in other words it must be credible.   

51 The Full Bench of the WA Industrial Relations Commission in Wormald Security Australia Pty Ltd v. Peter Rohan, 
Department of Occupational Health, Safety and Welfare (1992) 72 WAIG 477 held that it is not necessary for the Inspector to 
establish that there has been a contravention of a section of the Act before a Prohibition Notice can be issued.  His Honour the 
President held (at 485): 

“All that the Inspector has to reach an opinion as to is set out in s 49(1) of the Occupational Health Safety and Welfare 
Act.  S.19 of the OHSW sets out the duty cast upon employers, and they can be prosecuted for a breach of that duty.  It is 
not necessary for the Inspector to establish that there has been a contravention of the Act, be it s.19 or not, although, if 
that is alleged, it must be stated in the particulars of the notice. 
However, the Inspector can reach a requisite opinion without recourse to other sections of the Act.  That is made plain by 
the clear words of s.49 of the OHSW.” 

This principle was also reflected in the appeal of the Full Bench decision to the WA Industrial Appeal Court: see Wormald 
Security Australia Pty Ltd v. Peter Rohan, Department of Occupational Health, Safety and Welfare (1993) 74 WAIG 2 at 3.  
The Tribunal concludes Inspector Roche was not prevented from issuing the Notice given there was no statute covering edge 
protection in this state.  

52 The meaning of “imminent and serious” is drawn from the decision of the Industrial Appeal Court Wormald Security Australia 
Pty Ltd v. Peter Rohan, Department of Occupational Health, Safety and Welfare (op.cit.) at page 3, where Franklin J 
determined as follows: 

“Because the opinion that the activity involves a risk and so the probability of serious and imminent injury must be 
formed by the Inspector and be supported by expressed reasons (s49(3)(b)), it follows, in my view that there must exist 
some evidence on which to base the opinion and that evidence must go further than to establish only a possibility.  
Consistently with the view expressed by Nicholson J it is my opinion that for the formation of a justifiable opinion under 
s49(1) that the relevant activity involves or will involve a risk of imminent and serious injury or harm, the evidence must 
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show that there exists something more than the bare possibility that injury or harm of that nature will occur from the 
activity in question.” 

The Tribunal considers the risk of imminent and serious injury occurring was more than a “bare possibility”.  Inspector Roche 
gave evidence of the risk of drowning in the pits to those persons in close proximity, a risk exacerbated during night shift when 
the noise and glare of lights could be associated with visual difficulties.  On the day the Notice was issued the pits were filled 
with discoloured water and any person, including employees and possibly children could slip and fall into the pits.  Further, the 
person may not be able to get out or may not be able to be heard calling for assistance over the noise of machinery on site.  The 
weather was getting worse and storms were predicted later that day.    

53 Whether “work” was occurring in close proximity to the pits at the time of Inspector Roche’s visit is not considered relevant 
even though, on the evidence before the Tribunal, persons were working in close proximity to the pits.  It was common ground 
that Mr Nicholson, traversed the area between the pits in front of Inspector Roche.  All aspects of the activity in question, 
whether during or after Inspector Roche’s visit to the site, are relevant not just those related to persons at the time of Inspector 
Roche’s visit.  In considering the risk of imminent and serious injury Inspector Roche had to have regard for any and all 
persons on site, be they employees, supervisors, visitors to the site, contractors, subcontractors, labour hire employees or any 
other person who might be on the site in the course of a day.  Inspector Roche considered there was a risk that children may 
enter the site after hours, given its proximity to a recreational centre.  

54 Having conducted an enquiry into the circumstances relating to the issuance of the Notice the Tribunal concludes the risk of 
drowning in the pits was imminent and serious as those words are reflected in the decision of  the Industrial Appeal Court in 
Wormald Security Australia Pty Ltd v. Peter Rohan, Department of Occupational Health, Safety and Welfare (1993) (op cit). 
Inspector Roche was, in the view of the Tribunal, justified in forming the opinion which led to the Notice being issued.  

55 In response to the employer’s secondary submission, that the Notice was invalid, due to Inspector Roche failing to state 
reasonable grounds for forming the opinion that there was an activity which involved or would involve a risk of imminent and 
serious injury to a person, the Tribunal has had regard for the submissions of both parties.  I consider that the written words 
used by Inspector Roche on the Notice itself are clear and unambiguous:  

“2. The matters which give rise to the risk are: persons are at risk of falling into unprotected pits which contain a 
costic (sic) soda mix.  

3. In my opinion the activity involves contravention of Section 19(1) of the Occupational Safety and Health Act 
1984 and the grounds for my opinion are: I observed persons working in close proximity to open pits, which 
were partly filled with discoloured water.”  

(Prohibition Notice  51792 – op.cit.) 
In the view of the Tribunal, Inspector Roche reflected “reasonable grounds” as to why he formed the opinion that a Notice 
ought issue in relation to the specified activity.  The submission of invalidity is, therefore unsuccessful. 

56 The Tribunal, pursuant to s 51A(5)(a) of the Act affirms the decision of the Commissioner of Worksafe Western Australia of 
23 June 2005 in relation to Prohibition Notice 51972.  

57 A minute of order reflecting these reasons for decision now issues. 
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Order 
HAVING HEARD Ms J. Alilovic (of counsel) on behalf of the applicant and Ms A. Crichton-Browne (of counsel) on behalf of the 
respondent, the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under the Occupational Safety and 
Health Act 1984 hereby orders – 

THAT the Occupational Safety and Health Tribunal, pursuant to s.51A(5)(a) of the Occupational Safety and Health Act 
1984, affirms the decision of the Commissioner of Worksafe Western Australia of 23 June 2005 in relation to Prohibition 
Notice 51792. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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PRACTICE NOTES— 

Appeals – Want of Prosecution 

Practice Note No 1 of 2005 

18 November 2005 

1. This Practice Note is made in substitution of Practice Note No 2 of 2000. 

2. The President, on behalf of the Full Bench of the Commission, will direct the Registrar to bring before a Full Bench, 
after notice of hearing has been given to all parties at the address for service appearing in the Commission’s file, all 
appeals or other applications to the Full Bench or proceedings before the Full Bench, which no or no sufficient step has 
been taken to advance the proceedings for a period of more than six months from the date of the last step which has 
been taken in the proceedings. 

3. On the date notified in such notice of hearing, the Full Bench will give parties, interveners, objectors or s.72A(5) 
participants an opportunity to be heard as to:- 

(a) What interlocutory or other directions, if any, should be made; and/or 

(b) Whether the appeal or application or any part of it should be dismissed or otherwise dealt with pursuant to 
s.27(1) of the Act; and/or 

(c) Whether any and, if so, what, other orders or directions should be made. 
 

 
 

 




