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LONG SERVICE LEAVE—Standard Provisions— 
(As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)* 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with 

one and the same employer. 
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent 

of the last 20 completed years of continuous service. 
(3) (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an 

employer (herein called “the transmittor”) to another employer (herein called “the transmittee”) and a worker 
who at the time of such transmission was an employee of the transmittor in that business becomes an employee 
of the transmittee the period of the continuous service which the worker has had with the transmittor, (including 
any such service with any prior transmittor shall be deemed to be service of the worker with the transmittee. 

(b) In this subclause “transmission” includes transfer, conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and “transmitted” has a corresponding meaning. 

(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related 
company within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the 
worker has had with each of those companies shall be deemed to be service of the worker with the company by whom he 
is last employed. 
Section 6 reads— 
(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be 

deemed to be a subsidiary of another corporation, if, 
(a) that other corporation— 

(i) controls the composition of the board of directors of the first mentioned corporation; 
(ii) controls more than half of the voting power in the first mentioned corporation; or 
(iii) holds more than half of the issued share capital of the first mentioned corporation excluding 

any part thereof which carries no right to participate beyond a specified amount in a 
distribution of either profits or capital; or 

(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation’s 
subsidiary. 

(2) For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors shall be 
deemed to be controlled by another corporation if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of any other person can appoint or remove all or a majority 
of the directors; and for the purposes of this provision that other corporation shall be deemed to have power to 
make such an appointment if— 
(a) a person cannot be appointed as a director without the exercise in his favour by that other corporation of 

such power; or 
(b) a person’s appointment as a director follows necessarily from his being a director or other officer of that 

other corporation. 
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(3) In determining whether one corporation is subsidiary of another corporation— 
(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be treated as 

not held or exercisable by it; 
(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable— 

(i) by any person as a nominee for that other corporation (except where that other corporation is 
concerned only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary which is 
concerned only in a fiduciary capacity, 

shall be treated as held or exercisable by that other corporation; 
(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of the 

first mentioned corporation or of a trust deed for securing any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary 
(not being held or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as not 
held or exercisable by that other corporation if the ordinary business of that other corporation or its 
subsidiary, as the case may be, includes the lending of money and the shares are held or power is so 
exercisable by way of security only for the purposes of a transaction entered into in the ordinary course 
of that business. 

(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference to 
a corporation of which that last mentioned company or corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of another corporation, 
that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any annual leave or long service leave; 
(b) any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of 15 

working days in any year of his employment; 
(c) any period following any termination of the employment by the employer if such termination has been made 

merely with the intention of avoiding obligations hereunder in respect of long service leave or obligations under 
any award in respect of annual leave; 

(d) any period during which the service of the worker was or is interrupted by service— 
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a 

member of the British Commonwealth Occupation Forces in Japan and other than as a member of the 
Permanent Forces of the Commonwealth of Australia except in the circumstances referred to in section 31 
(2) of the Defence Act 1903-1956, and except in Korea or Malaya after 26 June 1950; 

(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946; 
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes 
employment with the employer by whom he was employed immediately before the commencement of such service. 

(6) Service shall be deemed to be continuous notwithstanding— 
(a) the transmission of a business as referred to in paragraph (3) of this subclause; 
(b) the employment with related companies as referred to in paragraph (4) of this subclause; 
(c) any interruption of a class referred to in paragraph (5) of this subclause; 
(d) any absence from duty authorised by the employer; 
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or 

determination under either Commonwealth or State law; 
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in 

accordance with the terms of settlement of the dispute; 
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker be 

re-employed by the same employer within a period not exceeding two months from the date of such termination; 
(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is re-

employed by the same employer within a period not exceeding six months from the date of such termination; 
(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested 

and been refused leave; 
(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in 

this clause unless the employer, during the absence or within 14 days of the termination of the absence 
notifies the worker in writing that such absence will be regarded as having broken the continuity of 
service, which notice may be given by delivery to the worker personally or by posting it by registered mail 
to his last recorded address, in which case it shall be deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in paragraph (5) of this subclause) count as service. 
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3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause: 

Where a worker has completed at least 15 years’ service the amount of leave shall be— 
(a) in respect of 15 years’ service so completed—13 weeks’ leave; 
(b) in respect of each 10 years’ service completed after such 15 years—eight and two-thirds weeks’ leave; 
(c) on the termination of the worker’s employment— 

(i) by his death; 
(ii) in any circumstances otherwise than by his employer for serious misconduct; 
in respect of the number of years’ service with the employer completed since he last became entitled to an 
amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years’ service. 

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years’ service but 
less than 15 years’ service since its commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his employer for serious misconduct; 

the amount of leave shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled 
to and to have commenced leave immediately prior to such termination. 

(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to 
long service leave under this clause shall be entitled to leave calculated on the following basis:— 
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 20 years’ service and 
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 15 years’ service. 
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the 
amount of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may 
be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before 
1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis: 
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 20 years’ service; and 
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 15 years’ service. 
4.—Payment for Period of Leave. 

(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has 
become entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such 
leave. 

(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or 
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up 
to but not exceeding the prescribed standard. 

(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is 
entitled or any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave 
shall be at the rate of pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date 
he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken 

during the period of leave; 
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and travelling 

allowances or the like. 
(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall 

be calculated by averaging the workers’ rate of pay for each week over the previous three monthly period. 
5.—Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such 

time or times as may be agreed between the employer and the worker or in the absence of such agreement at such 
time or times as may be determined by the Special Board of Reference having regard to the needs of the 
employer’s establishment and the worker’s circumstances. 

(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the Special 
Board of Reference the employer shall give to a worker at least one month’s notice of the date from which his 
leave is to be taken. 

(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not more 
than three separate periods in respect of the first 13 weeks’ entitlement and in not more than two separate periods 
in respect of any subsequent period of entitlement. 
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(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the 
period when the leave is taken but shall not be inclusive of any annual leave. 

(e) Payment shall be made in one of the following ways:— 
(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which 

case payment shall, if the worker in writing so requires, be made by cheque posted to an address specified 
by the worker; or 

(iii) in any other way agreed between the employer and the worker. 
(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in 

substitution for the employment from which he is on leave, and if a worker breaches this provision he shall 
thereupon forfeit his right to leave hereunder in respect of the unexpired period of leave upon which he has 
entered, and the employer shall be entitled to withhold any further payment in respect of the period and to reclaim 
any payments already made on account of such period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment 
of the worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the 
employer shall, upon termination of his employment otherwise than by death pay to the worker, and upon termination of 
employment by death pay to the personal representative of the worker upon request by the personal representative, a sum 
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled to 
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be deemed 
to have satisfied the obligation of the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought into Account. 
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but 

where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any 
period until after the expiration of the period in respect of which such leave had been taken before it accrued due. 

(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due, 
and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon 
the termination of the employment such amount as represents payment for any period for which the worker has been 
granted long service leave to which he was not at the date of termination of his employment or prior thereto entitled. 

(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme 
not under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer 
shall be taken into account whether the same is granted before or after the coming into operation hereof and shall be 
deemed to have been taken and granted hereunder in the case of leave with pay to the extent of the period of such leave 
and in the case of payment in lieu thereof to the extent of a period of leave with pay equivalent thereof of the entitlement 
of the worker hereunder. 

7.—Records to be Kept. 
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by 

death of the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of 
each worker, and his occupation, the date of the commencement of his employment and his entitlement to long service 
leave and any leave which may have been granted to him or in respect of which payment may have been made hereunder. 

(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with 
respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising 

hereunder shall be referred and the Board shall determine all such disputes and matters. 
(2) There shall be assigned to such Board the functions of— 

(a) the settlement of disputes of any matters arising hereunder; 
(b) the determination of such matters as are specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the 
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to 
time by the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the 
organisations named in this paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an 

accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more 
years’ service or employment or an accrued right on a worker or his personal representative to payment in respect of long 
service leave shall not be affected hereby and shall not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period 
in respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance 
herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and 
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the 
employer. 

(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at 
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in 
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole, 
more favourable for the whole of the employees of that employer than the provision hereof. 
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*Editor’s Note. 
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116. 
There was no Schedule of Exemptions. 
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Reasons for Decision 
THE FULL BENCH: 

Introduction 
1 Before the Full Bench are two appeals brought pursuant to s49 of the Industrial Relations Act 1979 (WA) (as amended) (the 

Act).  The appeals are FBA 7 and FBA 10 of 2005.  Both appeals relate to an order made by the Commission on 10 August 
2005.  The terms of the order were that:- 

“the operation of the enterprise order that issued on 2 March 2004 be and is hereby reinstated from the date of this 
order.” 

2 The reason why the order was expressed in this way is set out later in these reasons. 
3 Earlier, on 20 June 2005, the Commission rejected an argument made by the appellant that the Commission lacked jurisdiction 

to make the enterprise order which was sought by the respondent, under s42I of the Act.  An appeal against this decision was 
instituted by the appellant on 21 June 2005.  This appeal is FBA 7 of 2005.  This appeal did not proceed to hearing prior to the 
order being made by the Commission on 10 August 2005.  On 30 August 2005, the appellant instituted appeal FBA 10 of 2005.  
This appeal was against the decision of the Commission to make the order it did on 10 August 2005. 

4 There was a single ground of appeal in FBA 7 of 2005.  This ground was to the effect that the Commission had erred in 
determining it had jurisdiction to make an enterprise order under s42I of the Act.  As the decision appealed against was a 
“finding”, as defined in s7 of the Act, the appellant included in the Notice of Appeal a statement setting out what it considered 
was the public interest in being permitted to appeal against the “finding”.  This public interest statement was relevant to the 
Full Bench forming an opinion under s49(2a) of the Act that it was in the public interest that an appeal should lie from the 
“finding” made by the Commission at first instance. 
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5 Appeal FBA 10 of 2005 contained four grounds of appeal.  These are set out later in these reasons.  Ground 4 of the grounds of 
appeal was essentially the same ground as the single ground in appeal FBA 7 of 2005.  The reasons of the Commissioner in 
making the order on 10 August 2005 were published on 8 August 2005.  These reasons included the reasons of the 
Commission in deciding that it had jurisdiction to entertain the enterprise order application.  As the “finding” about jurisdiction 
is subsumed into the decision by the Commission to make the enterprise order, and because there is a ground of appeal in 
FBA 10 of 2005 which essentially replicates the single ground of appeal in FBA 7 of 2005, there is no need to separately 
consider appeal FBA 7 of 2005, apart from the making of any necessary orders.  For the same reasons, there is no need for the 
Full Bench to consider the issue of whether the appeal in FBA 7 of 2005 should lie, pursuant to s49(2a) of the Act. 

Background 
6 The application for an enterprise order was made by the respondent on 11 August 2003.  After hearings in October, November 

and December 2003, the Commission on 2 March 2004 issued an enterprise order.  The enterprise order was appealed against 
by the appellant.  On 16 September 2004, the Full Bench, by majority, allowed the appeal in part, suspended the operation of 
the enterprise order and remitted the matter back to the Commissioner for further consideration (Sealanes (1985) Pty Ltd v 
SDAEA and Others (2004) 84 WAIG 3158). 

7 The orders of the Full Bench were:- 
“(1) THAT appeal No FBA 13 of 2004 be and is hereby upheld in part. 
(2) THAT the operation of the order made on the 26th day of February 2004 in application No 1228 of 2003 and 

perfected on the 2nd day of March 2004, is hereby suspended and remitted to the Commissioner at first 
instance, to hear and determine in accordance with the reasons for decision herein and according to law. 

(3) THAT appeal No FBA 13 of 2004 be and is hereby otherwise dismissed.” 
8 The orders were made in the way in which they were, no doubt, because all but one of the grounds of appeal were not upheld 

by the majority of the Full Bench. 
9 The Commission conducted a further hearing on 27 June 2005 and reserved its decision.  As stated earlier, the Commission on 

10 August 2005 made an order reinstating the enterprise order which had been first made on 2 March 2004.  The reason for the 
order taking this form was because of the terms of the orders made by the Full Bench. 

Application to Intervene 
10 By letters dated 31 October 2005 and 2 November 2005, the Minister for Consumer and Employment Protection gave notice to 

the Registrar of his intention to intervene in these proceedings, pursuant to s30(1) of the Act. 
11 S30(1) of the Act provides that:- 

“The Minister may, by giving the Registrar notice in writing of his intention to do so, and by leave of the 
Commission, intervene on behalf of the State in any proceedings before the Commission in which the State has an 
interest.” 

12 The application to intervene was formally made at the hearing of the appeals.  The application was opposed by the appellant 
but not opposed by the respondent.  After hearing submissions relating to this issue, the Full Bench was unanimously of the 
view that leave to intervene ought to be granted, limited to submissions being made on ground 4 in FBA 10 of 2005.  The Full 
Bench indicated that it would publish its reasons for making this decision at the same time as publishing its reasons in 
disposition of the appeals. 

13 The argument of the appellant, in support of ground 4, if successful, will have the effect that the jurisdiction of the 
Commission to make an enterprise order under s42I of the Act is limited to circumstances where there has been an industrial 
agreement in force between the parties who are to be subject to the enterprise order.  This would have the effect of restricting 
the potential coverage of an enterprise order being made under s42I of the Act.  In our opinion, such an outcome might affect 
industrial relations within the State of Western Australia and also affects to a significant degree the potential operation of the 
Act.  For these reasons, we ordered that the State had an interest which was sufficient to allow the Minister to intervene.  The 
Minister made oral and written submissions in respect of ground 4, which will be referred to later in these reasons. 

Grounds of Appeal 
14 The grounds of appeal in FBA 10 of 2005 are as follows:- 

“1. The Commission erred in fact and in law in that it misconstrued its jurisdiction when it failed to determine 
the matter remitted to it by the Full Bench, namely, taking into account the evidence (Power’s evidence) of 
the extent to which the appellant would use the flexibilities (the apparent flexibilities) in the enterprise 
order issued on 2 March 2004 (the EO), the wage increase for inclusion in the EO. 

2. The Commission erred in law in that it failed to give proper reasons for its decision when it failed to explain 
its calculations in attachments 1-3 to its reasons for decision of the apparent savings (the apparent savings) 
to the appellant from the apparent flexibilities. 

3. The Commission erred in fact and in law in that its discretion miscarried in including a wage increase of 
$100/week in the EO (the $100/week wage increase) for employees subject to the EO (the award 
employees) when: 
(1) the appellant was not given any proper opportunity to be heard in relation to the apparent savings; 
(2) there was no evidence justifying the $100/week wage increase; 
(3) the Commission failed to take into account relevant factors, namely: 

(a) Power’s evidence; 
(b) the reduction in the total amount of the apparent savings after deducting from them the 

$100/week wage increase and related costs of employment of an award employee; 
(c) the fact that relevant awards covering the award employees contained flexibilities that were 

the same, or similar to, the apparent flexibilities; 
(d) the correct rates for calculation of the apparent savings; 

(4) the Commission took into account irrelevant factors, namely: 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 7 
 

 

(a) the appellant’s work patterns at the time of the initial proceedings, when there was no 
evidence that such patterns were regularly worked by all of the award employees; 

(b) streamlining of the appellant’s human resources management and administration 
operation, when there was no evidence of the nature or extent of that operation, or the 
impact of the issuance of the EO on the cost of it; 

(c) a saving to the appellant of around $30/week for each storeperson and food processor who 
worked night shift, when not all of the award employees were storepersons or food 
processors who worked regular night shifts; 

(d) information concerning the hours worked by the award employees under the EO after 2 
March 2004, when there was no evidence that all of the award employees would have 
worked such hours during that period regardless of whether the EO had been issued or not. 

4. The Commission erred in fact and in law when it exceeded its jurisdiction in that there was no evidence of 
the jurisdictional facts required by s.42I(1)(c) of the Industrial Relations Act 1979 (the Act) necessary to 
enliven the Commission’s discretion to make the EO under s.42I(1) of the Act, namely: 
(1) an industrial agreement to which the appellant and the respondent were parties (the industrial 

agreement); 
(2) that the matters included in the EO including, without limitation, the $100/week wage increase, 

were matters that might otherwise be provided for in the industrial agreement.” 
15 Ground 4, the jurisdictional ground, was argued first by the appellant and it is appropriate to first consider this ground of 

appeal. 
Ground 4 
16 This ground is about the construction of s42I(1) of the Act.  This subsection of the Act is as follows:- 

“(1) If —  
(a) the Commission declares under section 42H that bargaining has ended between negotiating parties; 

or 
(b) the person to whom a notice is given under section 42(1) does not respond to the notice within the 

prescribed period or responds with a refusal to bargain, 
the Commission may, upon an application under subsection (2), make an order (an “enterprise order”) —  
(c) providing for any matter that might otherwise be provided for in an industrial agreement to which 

the negotiating parties referred to in paragraph (a), or the initiating party and the person referred 
to in paragraph (b), were parties, irrespective of the provisions of any award, order or industrial 
agreement already in force; and 

(d) that the Commission considers is fair and reasonable in all of the circumstances. 
(2) An application for an enterprise order may be made —  

(a) where subsection (1)(a) applies —  
(i) if the negotiating party in respect of whom the declaration was made is not an organisation 

or association of employers, by the negotiating party; and 
(ii) if the negotiating party in respect of whom the declaration was made is an organisation or 

association of employers, by an employer who is a member of the negotiating party; 
and 
(b) where subsection (1)(b) applies — 

(i) if the initiating party is not an organisation or association of employers, by the initiating 
party; 

(ii) if the initiating party is an organisation or association of employers, by an employer who is 
a member of the initiating party. 

(3) An application for an enterprise order may be made —  
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and 
(b) where subsection (1)(b) applies, within 21 days after the end of the prescribed period. 

(4) Without limiting section 32A, the Commission may exercise its powers of conciliation in relation to a matter 
even if an application for an enterprise order has been made in relation to the same matter.” 

17 The thrust of the appellant’s argument is that the Commission only has jurisdiction to make an enterprise order where there has 
already been in existence an industrial agreement between the parties.  The appellant submits that this construction follows 
from the use of the expressions, “to which” and “were parties” as contained in s42I(1)(c) of the Act.  This submission was 
supported by a detailed set of written submissions which referred to the dictionary meaning of the words in the section and the 
context in which s42I appears in the Act.  With respect to the latter, it was pointed out that s42I is in Part II Division 2B of the 
Act.  The division deals with industrial agreements, bargaining for industrial agreements, registering industrial agreements, 
enterprise orders and related matters.  It was submitted that, generally speaking, the division provides a mechanism for 
agreement between the parties about terms and conditions of employment.  It was submitted that it would be consistent with 
the division as a whole if the jurisdiction of the Commission to make enterprise orders under s42I was limited to a situation 
where an industrial agreement had previously been made between the parties. 

18 The respondents and the Minister opposed this construction of the Act.  It was submitted by the respondents and the Minister 
that the only preconditions to an enterprise order being made by the Commission were those explicitly set out in s42I of the 
Act.  They argued that there was no need for a previous industrial agreement to have been made by the parties before the 
Commission was empowered to make an enterprise order under s42I of the Act.  The Minister supported this submission by 
reference to not only the text of the section but also the explanatory memorandum and second reading speech made in 
Parliament when the amendments to the Act, including s42I, were introduced (Act 20 of 2002), and some observations made by 
the Minister during parliamentary debates. 
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19 The current issue was not argued before the Full Bench in the first appeal against the enterprise order, nor was it argued in 
another appeal to the Full Bench about the making of an enterprise order:  Hanssen Pty Ltd v CFMEU (WA Branch) (2004) 84 
WAIG 694 (FB).  Accordingly, both of those decisions are of limited value in considering the present ground of appeal. 

20 In our opinion, the determination of the ground depends upon the meaning of s42I of the Act in the context of the Act as a 
whole, and Part II Division 2B in particular. 

21 Division 2B of Part II of the Act allows for industrial agreements to be made by parties and registered by the Commission.   
22 S41(1) of the Act provides that:- 

“An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes, 
disagreements, or questions relating thereto may be made between an organisation or association of employees and 
any employer or organisation or association of employers.” 

23 The expression “industrial matter” is defined in s7 of the Act. 
24 S41(1a) of the Act provides that an agreement may apply to a single enterprise or more than a single enterprise.  S41(2) of the 

Act provides that, subject to subsection (3) and s41A and s49N, where the parties to an agreement referred in subsection 41(1) 
apply to the Commission for registration of the agreement as an industrial agreement, the Commission shall register the 
agreement as an industrial agreement.  S41(9) of the Act provides that, to the extent that an industrial agreement is contrary to 
or inconsistent with an award, the industrial agreement prevails unless the agreement expressly provides otherwise. 

25 S42 of the Act provides for the initiation of bargaining for an industrial agreement.  It sets out the type of notice which must be 
given to commence bargaining and has time limitations upon when bargaining may be commenced if there is an applicable 
industrial agreement or enterprise order in force.  Relevantly, s42(4) of the Act provides that, if there is no applicable industrial 
agreement or enterprise order in force, bargaining may be initiated under subsection (1) at any time.  This caters for the 
obvious possibility that a party may wish to negotiate for an industrial agreement when there has not been any previous 
applicable industrial agreement or enterprise order in force. 

26 S42A of the Act provides for the response to an initiation of bargaining.  Essentially, s42A(1) of the Act provides that a person 
to whom a notice is given under s42(1) may notify the initiating party within 21 days of receiving the notice as to whether that 
person will or will not bargain for the industrial agreement.  S42A(6) of the Act provides that bargaining between negotiating 
parties for an industrial agreement is initiated when the negotiating party to whom the notice is given notifies the initiating 
party under subsection 42A(1) that the negotiating party will bargain.  S42B of the Act provides for good faith bargaining for 
an industrial agreement.  S42B of the Act sets out, in a non exclusive fashion, what bargaining with good faith contemplates.  
Significantly, however, s42D of the Act provides that the duty of good faith in s42B does not require a negotiating party to 
agree on or enter into an industrial agreement.  S42E of the Act provides for the possibility of conciliation and arbitration to 
assist parties to obtain an industrial agreement.  S42G of the Act permits the negotiating parties to allow the Commission to 
arbitrate on some provisions of the proposed agreement when some, but not all, of the provisions have been agreed upon by the 
parties. 

27 S42H of the Act provides for the Commission to declare that bargaining has ended.  It is in the following terms:- 
“(1) If, on the application of a negotiating party, the Commission constituted by a single Commissioner 

determines that —  
(a) the applicant has bargained in good faith; 
(b) bargaining between the applicant and another negotiating party has failed; and  
(c) there is no reasonable prospect of the negotiating parties reaching an agreement, 
the Commission may declare that the bargaining has ended between those negotiating parties. 

(2) Despite section 49, no appeal lies from a declaration under subsection (1).” 
28 S42I of the Act, which has been set out earlier, immediately follows s42H.  S42J of the Act sets out the effect of an enterprise 

order.  S42J(3) of the Act provides that, to the extent that an enterprise order is in conflict with an award or an industrial 
agreement, the enterprise order prevails.  S42J(4) provides that an enterprise order is enforceable under s83 of the Act as if the 
order were an award and any organisation or association who is specified in the order under subsection (5) were a named party 
to the award. 

29 S42K of the Act refers to the term of an enterprise order and, in subsection (2), provides that the day on which an enterprise 
order expires cannot be more than 2 years from and including the day on which it comes into operation. 

30 S43 of the Act provides for the variation, renewal or cancellation of an industrial agreement. 
31 In our opinion, the meaning of s42I(1) of the Act is fairly plain.  By the subsection, the Commission has jurisdiction to make 

an enterprise order if one of the two preconditions set out in s42I(1)(a) or (b) has occurred.  That is, there has either been a 
declaration by the Commission under s42H that bargaining has ended between negotiating parties or the person to whom a 
notice is given under s42(1) does not respond to the notice within the prescribed period or responds with a refusal to bargain.  
Upon the happening of one of these two events, the Commission may make an enterprise order.  Subsection 42I(1)(d) of the 
Act provides that the Commission may only make an enterprise order which it considers is fair and reasonable in all of the 
circumstances.   

32 S42I(1)(c) of the Act provides for the content of an enterprise order.  It limits the content to matters which might otherwise be 
provided for in an industrial agreement. 

33 We do not accept the submission of the appellant that s42I(1)(c) limits the jurisdiction of the Commission to make an 
enterprise order only when there has previously been an industrial agreement made between the parties.  There are a number of 
reasons for this. 

34 Firstly, if s42I(1)(c) had this effect, it would significantly impact upon the potential scope of the Commission to make an 
enterprise order.  In our opinion, if the legislature had intended the making of an enterprise order to only possibly apply to 
parties who had previously agreed to an industrial agreement, this would have been more specifically and clearly set out.  
Although, as it was submitted by the appellant, s42I is part of Division 2B which is headed “Industrial Agreements”, we do not 
think this, of itself, or in combination with any other argument, means that s42I is limited in the way in which the appellant 
contends. 

35 Secondly, s42I(1)(c) of the Act refers to the enterprise order providing for any matter that “might otherwise be provided for”.  
The use of this expression indicates that the subsection contemplates a hypothetical industrial agreement.  If the subsection was 
referring to a previously existing industrial agreement between the parties, one would not have expected the subsection to have 
been phrased in this way.  Some other expression such as “providing for any matter that had previously been included in an 
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industrial agreement” would have clearly set out such a legislative intention.  The appellant laid emphasis upon the use of the 
expressions, “to which” and “were parties”, in s42I(1)(c) of the Act.  However, these expressions follow the expression “might 
otherwise be provided for”, which, accordingly, shapes their meaning.  The subsection is referring to a hypothetical industrial 
agreement to which the parties were parties. 

36 Thirdly, the construction of s42I(1)(c) of the Act, which we favour, is enhanced by the concluding expression, which is, 
“irrespective of the provisions of any award, order or industrial agreement already in force”.  This clearly contemplates that 
the contents of an enterprise order are not to be limited to the terms or subject matter of any industrial agreement already in 
force.  The appellant attempted to argue that the meaning of this expression was simply that, in making an enterprise order, the 
Commission was not limited to the provisions of any industrial agreement in force, but could make an enterprise order about 
any industrial matter that had been provided for in an earlier industrial agreement which was no longer in force.  In our 
opinion, this is a strained construction of the expression.  In our opinion, the better construction is that this expression 
reinforces the meaning of s42I(1)(c) of the Act which we have previously set out; that the Commission might include in an 
enterprise order any matter which could be provided for in an industrial agreement.  The final expression in the subsection 
indicates the breadth of an enterprise order which might be made and does not provide for any limit upon the jurisdiction of the 
Commission, as argued by the appellant. 

37 The appellant also argued that, if a party did not wish to bargain towards an industrial agreement and no previous industrial 
agreement had been registered between the parties, then a party could apply for the making of an award under the Act.  The 
appellant referred to s36A of the Act which was included in the Act at the same time as s42I and submitted this section would 
assist a party who wanted an award being made.  This was because s36A(1) of the Act provides that the onus is on any party 
opposing the making of an award to show that it would not be in the public interest.  We do not consider that these matters 
support the construction of s42I(1)(c) agitated by the appellant. 

38 As, in our view, the meaning of s42I(1)(c) of the Act is clear, there is no need to refer to the explanatory memorandum, second 
reading speech or parliamentary debates.  If, however, regard is had to these documents, they do not support the argument of 
the appellant; indeed they support the contrary position. 

39 Accordingly, in our opinion, the Commissioner was correct to decide that she had jurisdiction to entertain the making of the 
enterprise order.  Ground 4 of appeal FBA 10 of 2005 is not established.  As the jurisdictional ground was the only ground in 
FBA 7 of 2005, this appeal should be dismissed. 

Ground 1 
40 The terms of this ground have been set out above.  The reference to “Power’s evidence” is to that of Mr Lance Power who 

gave evidence for the appellant at the first hearing by the Commissioner.  Mr Power was the appellant’s Human Resources and 
Quality Assurance Manager. 

41 The background to the enterprise order being made on 2 March 2004 and the evidence which was before the Commissioner 
prior to the making of that order are set out in detail in the reasons of Sharkey P in the first appeal at paragraphs [6]-[94] and 
need not be repeated. 

42 We have earlier set out the terms of the orders which were made by the Full Bench after the first appeal.  It can be seen that the 
order for remittal was in broad terms.  It was not as narrowly confined as this ground of appeal contemplates. 

43 The majority of the Full Bench in the first appeal was comprised by Senior Commissioner Beech (as the Chief Commissioner 
then was) and Commissioner Wood.  Beech SC at paragraph [217] of his reasons in the first appeal said that:- 

“At the heart of the appeal is the decision of the Commission at first instance to include in the enterprise order the 
claim for a wage rate of $100 per week higher than presently paid to the employees to whom the order will 
practically apply.  The order will oblige the appellant to pay a $100 per week increase to those employees.” 

44 It may be said that the same issue is at the heart of the present appeal, apart from the jurisdictional argument contained in 
ground 4.  At paragraph [218], Beech SC said that the reasons for decision of the Commissioner had not set out “in detail the 
reasons for including this significantly increased wage rate…”.  At paragraph [219], Beech SC referred to a submission made 
by counsel for the appellant to the effect that:- 

“… you cannot demonstrate, on any evidence from the company, or any evidence from the respondents, that there is 
productivity flexibility likely to cause gains for the appellant which would warrant a reward to the appellants -- to 
the respondent’s members, or those who can be members, $100 per week.” [sic] 

45 At paragraph [225], Beech SC said that this submission was made out.  The balance of the reasons of Beech SC and the order 
which was made by the Full Bench indicate, however, that this was not the end of the matter.  In part, we say this because, if 
there was no evidence before the Commissioner justifying the $100 per week wage increase, one would have expected the 
appeal to simply have been allowed without remittal to the Commissioner. 

46 At paragraphs [221]-[224], Beech SC referred to the evidence and submissions about whether flexibilities contained within the 
enterprise order would be utilised by the appellant.  Beech SC at paragraph [224] said that:- 

“Much will therefore depend upon the extent to which the significant flexibilities included in the enterprise order 
are to be used by the appellant.  If the flexibilities are not to be fully utilised, or even not utilised at all, it 
significantly affects the conclusion of the Commission that there are significant economic advantages to the 
respondent in return for the $100 per week wage increase.” 

47 Beech SC concluded this paragraph by saying that:- 
“This is a material consideration and is one which the Commission at first instance failed to take into account.  At 
least, the Reasons for Decision do not reveal that this consideration was taken into account.” 

48 Significantly, Beech SC at paragraph [225] then said:- 
“That is not to say that evidence might not be brought which would allow evaluation of the significant flexibilities 
within the enterprise order which might permit the conclusion that the order including the $100 per week increase 
results in a [sic] order that is fair and reasonable in all the circumstances.” 

49 Beech SC then indicated that he favoured the remittal of the case to the Commission “for further hearing and determination”. 
50 Wood C at paragraph [227] said that he considered:- 

“… the Commissioner has erred in her consideration of the evidence of Mr Power as to the flexibilities or 
productivity increases available to the respondent.” 
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51 At paragraph [228], Wood C said that:- 
“… the point I would make though is that his [Mr Power’s] evidence is simply that the company does not … [avail 
itself of employee flexibilities] … either for AWA employees or otherwise.  They simply do not use the full extent of 
the hours and overtime flexibilities available in the AWA.  The matter was not factored into the consideration of the 
rate of pay that would apply in the enterprise order.  The employer on this basis would be paying an extra $100 a 
week per employee for flexibilities that it regards as unwanted or impracticable.” 

52 At paragraph [229], Wood C said that:- 
“… the Commissioner has erred in not having regard to this aspect of the evidence for the company.” 

53 Commissioner Wood therefore upheld the appeal and said he would “remit the matter to the Commissioner for further 
consideration of the matters raised in these reasons” (paragraph [229]).  This opinion was reflected in the orders made by the 
Full Bench. 

54 In our opinion, the jurisdiction of the Commissioner following the remittal of the application to her was not as limited as the 
ground of appeal indicates.  It included a reconsideration of all matters before the Commissioner prior to the making of the 
enterprise order, including a consideration of the evidence of Mr Power and any other evidence or submissions which might be 
made to the Commissioner.  In other words, after the remittal of the matter back to the Commissioner, she was again seized of 
the application generally and could proceed to hear further evidence, reconsider the evidence and submissions which had 
already been made and make a decision on whether an enterprise order, including the $100 wage increase, was fair and 
reasonable in all of the circumstances. 

55 As set out earlier, there was following the remittal, another hearing day on 27 June 2005.  On that date, the respondent called 
additional evidence from Mr Martin Pritchard, an employee of The Food Preservers Union of Western Australia, Union of 
Workers and the assistant secretary of The Shop, Distributive and Allied Employees’ Association of Western Australia.  The 
appellant did not call any additional evidence.  Pursuant to an order made by the Commissioner on 20 June 2005, the appellant 
had filed a summary of what it described as the hours worked by current and former employees for the period 2 March 2004 to 
22 June 2005, who were subject to the terms and conditions of the enterprise order when it issued on 2 March 2004 and a 
summary of the terms and conditions of employment, including wage rates of the employees referred to in the previous order, 
for the period 2 March 2004 to 22 June 2005.   

56 Detailed submissions were made to the Commissioner at the hearing on 23 June 2005 and the Commissioner then reserved her 
decision.  As set out earlier, the reasons for decision were published on 8 August 2005 and the order issued on 10 August 2005. 

57 In her reasons for decision, the Commissioner at paragraph [26] said:- 
“In its reasons for decision that issued on 13 September 2004 the majority of the Full Bench held that there was 
insufficient detail in my initial reasons for decision as to why I had formed the view that a $100.00 per week 
increase in the wage rate of each employee the subject of the enterprise order should be included in the enterprise 
order nor were adequate reasons given as to whether or not the flexibilities contained in the enterprise order 
delivered real gains to the respondent in return for this wage increase.  The majority of the Full Bench also stated 
that the extent to which the significant flexibilities included in the enterprise order are to be used by the appellant 
was a significant factor in evaluating whether or not the enterprise order was fair and reasonable in all of the 
circumstances.” 

58 In our opinion, this summary accurately describes the concerns of the Full Bench as expressed in the reasons of the majority 
and indicates that the Commissioner did not misdirect herself with respect to the jurisdiction she was to exercise upon remittal, 
as asserted by the appellant in ground 1.   

59 In our opinion, the reasons of the Commissioner following paragraph [26] indicate that she endeavoured to perform the task 
that she had set for herself as contained in paragraph [26].  For example, at paragraph [42], the Commissioner said:- 

“I am required to determine whether or not a wage increase of $100.00 per week is an appropriate quantum to 
award employees covered by the enterprise order and a fair and reasonable amount in all of the circumstances of 
this case and in deciding whether or not this amount should be awarded to employees I am required to determine 
whether or not the terms of the enterprise order delivers real gains to the respondent which will be utilised by the 
respondent.” 

60 Furthermore, at paragraph [44], the Commissioner said:- 
“It is my view that after a further review of the evidence given when the case was first heard and when taking into 
account what is fair and reasonable in all of the circumstances it continues to be appropriate to award the 
employees the subject of the enterprise order a $100.00 per week wage increase in return for the gains delivered to 
the respondent under the terms of the enterprise order.  I have reached this conclusion on the basis that there was a 
substantial amount of evidence before me at first instance confirming that the flexibilities and direct savings 
available to the respondent under the terms of the enterprise order, as well as a number of the clauses of the 
enterprise order being in common with the AWA, would deliver real and substantial gains to the respondent given 
the nature of its operations and the work patterns required of the respondent’s employees sufficient to justify a wage 
increase of $100 per week per employee.  I find that evidence was given at first instance confirming that the 
respondent would enjoy immediate and significant financial gains as a result of the flexibilities contained in Clause 
5 – Hours of Work being delivered to the respondent.  Specifically this clause provides that the respondent can 
roster employees for 9.5 hour shifts, the respondent can require employees to work ordinary hours between Monday 
to Saturday, this clause provides for a lower shift allowance rate to be paid to employees working night shift than is 
paid under the Awards and the respondent can require an employee to start earlier than the normal spread of hours 
under the SDA award without the payment of a penalty.” 

61 At paragraphs [45]-[48], the Commissioner reviewed some of the evidence including specifically the evidence of Mr Power as 
to the question of whether the possibility of work hour flexibilities would be utilised by the appellant if they were permitted to 
do so.  At paragraph [49], the Commissioner said that there was evidence given by the then applicant and its members which 
added weight to the finding that the appellant would enjoy immediate and significant financial gains under the terms of the 
enterprise order.  The Commissioner referred to evidence given about shifts worked and overtime.  In the following 
paragraphs, the Commissioner referred to the evidence given by Mr Buktenica, Mr Di Carlo, Mr Piccininni, Mr Anderson and 
Mr Dawson. 

62 At paragraph [55], the Commissioner said that, given the work patterns in existence at the appellant’s premises at the time of 
the initial hearing, the provisions of Clause 5 – Hours of Work of the proposed enterprise order, would deliver real and 
substantial direct savings to the appellant as at the date of the issuance of the enterprise order on 2 March 2004.  This was 
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elaborated upon in paragraph [56].  In this paragraph, the Commissioner referred to three attachments to her reasons which 
attempted to calculate some of the savings to the appellant which could occur under Clause 5 – Hours of Work.  As there are 
specific grounds of appeal relating to these attachments, we will not refer to them in greater detail at this point.  It suffices to 
say that the attachments indicated, in the opinion of the Commissioner, that there were significant financial savings to the 
appellant if the enterprise order were to be made. 

63 At paragraph [57], the Commissioner found that the enterprise order contained other clauses which delivered more flexible 
working arrangements to the appellant than had existed under the awards and that, as a result, the appellant is able to operate in 
a more timely and cost efficient manner in order to meet its needs, which may result in further direct savings to the appellant.  
The Commissioner set out four examples of this.  These were, firstly, greater flexibility in relation to notice of roster changes; 
secondly, the appellant having greater flexibility in relation to specific days worked by employees as RDO’s by agreement 
under the enterprise order, as opposed to being set days under the Shop and Warehouse (Wholesale and Retail Establishments) 
State Award (the SDA award); thirdly, the enterprise order enables the appellant to compel an employee to work on a Sunday, 
compared to Sunday work being voluntary under the SDA award; and fourthly, part-time employees may have their hours 
varied on one week’s notice in the enterprise order, as opposed to being entitled to work a minimum number of pre-arranged 
hours under the Transport Workers ( General) Award (the TWU award). 

64 At paragraph [58], the Commissioner found that, as a number of clauses contained in the enterprise order were in substantially 
the same terms as most of the clauses contained in an AWA, which covered 90% of the appellant’s non-salaried employees at 
the time of the hearing, this delivered further direct savings to the appellant.  The Commissioner gave examples of all 
employees now having common leave, superannuation, probation, performance and development, employment policies and 
procedures, and confidentiality provisions, thus allowing the appellant to streamline operations.  The Commissioner went on at 
paragraph [59] to provide a rough valuation of some of the savings to the appellant that could be made.  As there is specific 
complaint made about this paragraph of the Commissioner’s reasons, we will defer further consideration of it until later in 
these reasons. 

65 At paragraph [60], the Commissioner said that:- 
“After having reviewed the evidence given in these proceedings in more detail and after making a number of 
additional findings in relation to the respondent’s working patterns and the direct and immediate savings delivered 
to the respondent as a result of the terms of the enterprise order, it remains my view and I find that in all of the 
circumstances it is fair and reasonable that the enterprise order should issue in the terms as set out previously and 
that it is fair and reasonable that a $100 per week wage increase be delivered to employees who are subject to the 
enterprise order, along with other increases over the life of the agreement.” 

66 At paragraph [61], the Commissioner said that she reviewed the hours worked by employees who were subject to the 
enterprise order after 2 March 2004.  This was one of the documents filed pursuant to the order made on 22 June 2005.  The 
Commissioner said, however, that she had not used the nature of these employees’ working patterns when reaching a 
conclusion that $100 per week wage increase was appropriate.  The Commissioner noted, however, that the records confirmed 
that the hours and work patterns of employees that would be subject to the enterprise order did deliver substantial and direct 
savings to the appellant.  The Commissioner gave an example of this before concluding her reasons by stating that an order 
would issue reinstating the operation of the enterprise order. 

67 In our opinion, this review of the reasons of the Commissioner indicates that she did not misconstrue her jurisdiction, as 
asserted in ground 1 in the Notice of Appeal.  We do not think the appellant’s complaint that the Commissioner failed to take 
into account Mr Power’s evidence of the extent to which the appellant would use the flexibilities in the enterprise order is 
substantiated.  In our opinion, this ground of appeal should be rejected. 

Ground 2 
68 In this ground, the appellant asserts that the Commission failed to give proper reasons by failing to explain its calculations in 

Attachments 1 – 3 to its reasons for decision, of the apparent savings to the appellant from the flexibilities which would be 
contained in the enterprise order. 

69 The Commission has an obligation give reasons for its decisions (s35(1) of the Act).  A failure to do so is an error of law which 
would ordinarily lead to the setting aside of the decision made. 

70 In Bucu and Others v Midland Brick Co Pty Ltd (2002) 82 WAIG 743 (FB), Sharkey P (with whom Beech SC and Kenner C 
agreed) said at [29]:- 

“The reasons for decision must be such that a person understands why a decision went against her/him and, in 
particular, whether it involved errors of fact or law.   Therefore, the decision should involve the setting out of the 
Commissioner’s understanding of the relevant law, any findings of fact on which its conclusions depend (especially 
if those facts are in dispute) and the reasoning process which led to those conclusions.  This should be done in clear 
and unambiguous language (see Ruane v Woodside Offshore Petroleum Pty Ltd (1991) 71 WAIG 913 at 914 and 
Dornan and Others v Riordan and Others  95 ALR 451 at 455-460).” 

71 The duty of the Commission to give reasons was also considered by the Industrial Appeal Court in Robe River Iron Associates 
v AMWSU and Others (1989) 69 WAIG 990 (IAC).  Nicholson J (with whom Kennedy and Pidgeon JJ agreed) said at page 
999 that reasons “are not inadequate merely because every process of reasoning is not set out.” 

72 In Ruane v Woodside Offshore Petroleum Pty Ltd, cited by Sharkey P in Bucu and Others v Midland Brick Co Pty Ltd, His 
Honour set out in detail the principles about the giving of reasons, which were distilled from a number of authorities, including 
the reasons of Nicholson J in the Robe River Iron Associates case.  It is unnecessary to set out each of the principles referred to 
by Sharkey P in Ruane’s case at pages 914 and 915.  For present purposes, the following need simply be noted:- 
(a) It is not necessary that a decision deal with every matter which might have been raised in the proceedings.  It is 

enough that the findings and reasons deal with the substantial issues upon which the decision turned. 
(b) The decision must be such that a person understands why a decision went against him/her and, in particular, whether 

it involved errors of fact or law. 
(c) It should be possible to glean from the reasons what was the reasoning process that led to the determination.  The 

prime purpose is the disclosure of the tribunal’s reasoning process to the public and the parties.  That is, to state 
publicly its reasoning process. 

(d) It is an error of law if there is a substantial failure to state reasons for decision. 
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73 Reference may also be made to Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36, (2003) 83 WAIG 893 per 
Hasluck J at [28]. 

74 In our opinion, the reasons of the Commission satisfy the requirements set out above.  Attachments 1 – 3 to the reasons for 
decision covered only one aspect of the Commissioner’s reasoning.  This was an attempt to calculate some of the savings 
which could be enjoyed by the appellant if the enterprise order was made.  The attachments were referred to in paragraph [56] 
of the reasons of the Commissioner.  The Commissioner, in that paragraph, made a finding that the savings and flexibilities 
delivered to the appellant, given the terms of the enterprise order, were sufficient to warrant payment of $100 per week to the 
employees who would be subject to the enterprise order.  This finding was in turn based on findings, expressed in paragraph 
[55], as to the hours the respondent required employees to work.  These findings were based on the evidence set out in 
paragraphs [49] to [54].  The only direct challenge to these findings on the appeal seems to relate to whether all award 
employees worked these hours, and/or there was a lack of consideration of Mr Power’s evidence.  These matters are covered 
under ground 3. 

75 The Commissioner then referred to Clause 5 of the proposed enterprise order which would allow employees to work more than 
the “usual amount of hours of work at ordinary time rates each day”.  As set out by the Commissioner, this was 7.6 hours 
under the awards, compared with 9.5 hours under the enterprise order, without the appellant incurring overtime payments 
which the appellant was obliged to pay to the employees under the awards.  The Commissioner said that, when an employee 
works a shift of 9.5 hours and works 38 ordinary hours per week, there is direct financial gain to the appellant in relation to the 
non-payment of a meal allowance on 4 days, given the increased spread of hours. 

76 Other flexibilities and potential savings for the appellant were then referred to.  The Commissioner then said that:- 
“I have calculated these savings to the respondent under Clause 5 – Hours of Work of the enterprise order, 
compared to the payments required under the Awards in Attachments 1 to 3.  It is my view that given the 
respondent’s operational requirements to have employees working lengthy shifts (both day and night) Monday 
through to Saturday these attachments demonstrate that under the terms of the enterprise order there is a direct 
saving to the respondent of at least $90.00 per employee per week based on employees working shifts in excess of 
7.6 hours per shift, employees starting and finishing shifts outside of the normal spread of hours Monday to 
Saturday as well as employees working their ordinary hours from Monday to Saturday.  I also find that the 
respondent is saving around $30.00 per week for each storeperson and food processor who works the night shift.  I 
have not factored in a shift loading saving for drivers as there was no evidence that drivers worked shifts.” 

77 Accordingly, the reasons of the Commissioner set out the basis upon which she had determined that the flexibilities under the 
proposed enterprise order could provide savings to the appellant.  The attachments were produced to support this analysis. 

78 The attachments refer in turn to the employees subject to the “SDA award” (Attachment 1, relevant to 8 employees), the “TWU 
award” (Attachment 2, relevant to 2 employees), and the “FPU award” (Attachment 3, relevant to 2 employees).  In each of 
the attachments, there is set out the ordinary hours under the award and those of the proposed enterprise order.  The 
attachments calculate the ordinary hourly rate and set out possible savings based upon various days worked and possible shifts.  
For example, in (i) of Attachment 1, there is set out the scenario of a Monday to Friday roster based on a four day shift.  The 
hourly rate is set out and then the savings set out which relate to employees being paid at ordinary hourly rates as opposed to 
overtime rates and meal allowances.  A not dissimilar pattern appears throughout Attachments 1, 2 and 3. 

79 Overall, we think that there is sufficient explanation of the Commissioner’s reasoning such that she has not failed in the duty 
to provide adequate reasons.  The process of reasoning of the Commissioner is set out in paragraph [56] of her reasons and is 
supported by Attachments 1 – 3.  The calculations made in the attachments are set out and are able to be scrutinised by the 
appellant.  The logic in arriving at those calculations is also set out in paragraphs [49] to [56].  In our opinion, the reasons of 
the Commissioner are sufficient to satisfy the purposes of providing reasons for decision and this ground of appeal should be 
rejected. 

Ground 3 
80 This ground asserts that, for a number of particularised reasons, the discretion of the Commission miscarried in including the 

wage increase of $100 per week for employees affected by the enterprise order.  As the ground indicates, in deciding whether 
and, if so, what enterprise order to make, the Commission was engaged in the exercise of a discretion.  Pursuant to the mandate 
contained in s42I(1)(d) of the Act, the Commission was required to consider what was “fair and reasonable in all of the 
circumstances”. 

81 It is well established that the exercise of a discretion by the Commission at first instance cannot be disturbed on appeal simply 
because members of the Full Bench would have exercised the discretion in a different way to that of the Commission at first 
instance. 

82 In Coal and Allied Operations Pty Ltd v AIRC and Others (2000) 203 CLR 194, Gleeson, Gaudron and Hayne JJ spoke of the 
exercise of a discretionary decision in the following way at [19]:- 

“In general terms, it refers to a decision making process in which “no one [consideration] and no combination of 
[considerations] is necessarily determinative of the result” (Jago v District Court (NSW) (1989) 168 CLR 23 at 76, 
per Gaudron J).  Rather, the decision-maker is allowed some latitude as to the choice of the decision to be made.” 

83 At [21], Their Honours stated that:- 
“Because a decision-maker charged with the making of a discretionary decision has some latitude as to the 
decision to be made, the correctness of the decision can only be challenged by showing error in the decision-
making process.” 

84 In the same paragraph, Their Honours quoted the well known passage from House v The King [1936] 55 CLR 499 at 505, in 
which in a joint judgment of Dixon, Evatt and McTiernan JJ, there were set out the types of errors which would permit an 
appeal court to allow an appeal against an order made in the exercise of a discretionary judgment (see also Kirby J in Coal and 
Allied at [72]). 

85 In this instance, the appellant argues that, because of the factors particularised in ground 3, individually or in combination, the 
discretion of the Commissioner at first instance has miscarried.  It is appropriate therefore to consider each of the particularised 
grounds to see whether this contention has been made out. 

Ground 3(1) 
86 This ground asserts that the appellant was not given any proper opportunity to be heard in relation to the calculations contained 

in Attachments 1 – 3 to the reasons for decision of the Commissioner.  It is correct to say that the Commissioner did not, prior 
to preparing her reasons, provide Attachments 1 – 3 to the parties to enable them to make submissions upon them.  This does 
not necessarily mean, however, that the Commission has erred in the exercise of her discretion. 
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87 In our opinion, there was no express requirement in the Act for the Commissioner to provide the attachments to the parties.  
S26(3) of the Act provides as follows:- 

“Where the Commission, in deciding any matter before it proposes or intends to take into account any matter or 
information that was not raised before it on the hearing of the matter, the Commission shall, before deciding the 
matter, notify the parties concerned and afford them the opportunity of being heard in relation to that matter or 
information.” 

88 In our opinion, the contents of attachments cannot be characterised as a “any matter or information” so as to fall within the 
content of this subsection.  The Commissioner was merely making use of information which was in the evidence and other 
materials before the Commission, to make the calculations set out in the attachments.  In our opinion, this was something the 
Commissioner was entitled to do without the necessity to provide the parties with draft copies of the attachments for the 
purpose of allowing them to make submissions upon them.  Although the Commissioner could have chosen such a course, in 
our opinion, her failure to do so was not an error of law. 

89 In coming to this view, we take into account that it was clearly in issue in the proceedings before the Commissioner whether 
and, if so, what flexibilities or savings would be available to and taken up by the appellant if the enterprise order was made in 
the terms sought.  The written submissions of the parties before the Commissioner as well as the exchanges and oral 
submissions that were made during the course of the hearing on 27 June 2005, show that this issue was a key aspect of the 
hearing and that the appellant had ample opportunity to make submissions upon the issue of savings (see, for example, pages 
377, 384, 389, 413, 414 and 422 of Appeal Book FBA 10 of 2005). 

90 Additionally, as part of the proceedings, the respondent produced as exhibit A3 a document which compared the proposed 
enterprise order with the SDA award, the Food Industry (Food Manufacturing or Processing) Award (the FPU award), and the 
TWU award.  In this document, there were comments provided on each of the clauses in the proposed enterprise order by way 
of comparison with relevant clauses of the award.  With respect to Clause 5 – Hours of Work, the comments part of the 
document made detailed submissions on the hours which the appellant could require its employees to work if the enterprise 
order was made and included overtime savings calculations.  Attachments 1 – 3 to Exhibit A3 also set out information, hours 
and monetary savings calculations which, in the submission of the respondent, could be taken up by the appellant if the 
enterprise order was allowed. 

91 It was open to the appellant to make submissions upon these issues, if it chose to do so in the hearing before the 
Commissioner.  To some extent, it did so, but its overriding position was that there was insufficient flexibility or savings which 
would be utilised by them so as to make any enterprise order including a wage increase to the employees covered by the order, 
“fair and reasonable in all of the circumstances”. 

92 In Re Minister for Immigration and Multicultural and Indigenous Affairs; ex parte Palme (2003) 216 CLR 212, Gleeson CJ, 
Gummow and Heydon JJ at [22] quoted the following paragraph, with apparent approval, from the decision of the Full Court 
of the Federal Court, in Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd (1994) 49 FCR 576 at 
591-592:- 

“Where the exercise of a statutory power attracts the requirement for procedural fairness, a person likely to be 
affected by the decision is entitled to put information and submissions to the decision-maker in support of an 
outcome that supports his or her interests. That entitlement extends to the right to rebut or qualify by further 
information, and comment by way of submission, upon adverse material from other sources which is put before the 
decision-maker. It also extends to require the decision-maker to identify to the person affected any issue critical to 
the decision which is not apparent from its nature or the terms of the statute under which it is made. The decision-
maker is required to advise of any adverse conclusion which has been arrived at which would not obviously be open 
on the known material. Subject to these qualifications however, a decision-maker is not obliged to expose his or her 
mental processes or provisional views to comment before making the decision in question.” 

93 In our opinion, having regard to this paragraph and, in particular, the last sentence, the actions of the Commissioner did not 
constitute a denial of natural justice or procedural fairness or otherwise constitute a miscarriage of her discretion in all of the 
circumstances. 

Ground 3(2) 
94 This ground contends that there was no evidence which justified the $100 per week wage increase.  In considering this 

contention, we reiterate that the focus is not on what members of the Full Bench would have decided to do had they been faced 
with all of the evidence before the Commissioner, but whether the Commissioner erred by making a decision that an enterprise 
order should issue, which included a $100 per week wage increase, when there was no evidence that could possibly support 
such an outcome.  In our opinion, this particular must be rejected.  As set out above, the Commissioner set out in some detail in 
paragraphs [44]– [61] of her reasons, the evidence relied upon to support the enterprise order which was made, including the 
$100 per week wage increase.  In our opinion, this evidence was capable of sustaining such a finding and we do not think that 
this particular is made out. 

95 The appellant also submitted that the Commissioner had failed to have regard to the likely changes in productivity in deciding 
to make the enterprise order, as required by s26(1)(d)(v) of the Act.  In our view, this complaint is not substantiated when one 
has regard to the reasons for decision of the Commission, which we have earlier summarised. 

Ground 3(3) 
96 This ground asserts that the Commission failed to take into account four relevant factors which are particularised.  It may be 

questionable as to whether what are particularised are “factors” as opposed to “pieces of evidence”.  This distinction can at 
times be significant in determining whether there has been an error of law or other appealable error (see, for example WAFD v 
Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCA FC 257 at [35]). 

97 The first “factor” that it is asserted the Commission failed to take into account was the evidence of Mr Power and, in 
particular, his evidence of the extent to which the appellant would use the flexibilities in the enterprise order.  We do not think 
this complaint is sustained.  The Commissioner gave consideration to the evidence of Mr Power at paragraphs [46]–[48] of her 
reasons.  The Commissioner referred to the fact that, although Mr Power had said that the appellant would normally only 
require employees to work 38 hours per week, there was additional evidence which qualified this, which was set out.  The real 
complaint of the appellant seems to be that the Commissioner did not give greater weight to some of Mr Power’s evidence 
which was, so the appellant argued, to the effect that the appellant did not want and would not use the flexibilities contained in 
the enterprise order.  In our opinion, the fact that the Commissioner did not place greater reliance upon this evidence does not 
constitute appealable error in this matter. 

98 The second “factor” was the reduction in the total amount of the apparent savings after deducting from them the $100 per 
week wage increase and related costs of employment of an award employee. 
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99 With respect to the first part of this contention (the deduction from the apparent savings of the $100 per wage increase) we do 
not think this complaint is justified.  The tenor of a major part of the Commissioner’s reasons was to see if the $100 per week 
wage increase was justified.  To this end, the Commissioner considered whether there was the possibility of sufficient savings 
which would justify a wage increase of $100 per week.  For example, in paragraph [56] of her reasons, the Commissioner 
said:- 

“I find that the savings and flexibilities delivered to the respondent given the terms of the enterprise order in 
particular Clause 5 – Hours of Work was sufficient to warrant the payment of $100 per week to employees subject 
to the enterprise order.” 

100 It is clear, in making this finding, that the Commissioner was taking into account the cost of the payment of $100 per week to 
the employees as a matter relevant to the total amount of the savings which could be enjoyed by the appellant if the enterprise 
order was made. 

101 The second part of this “factor” is the related costs of employment of the award employees.  In its written submissions, the 
appellant identified that what it meant by these “related costs” as being requirements to make superannuation payments and 
workers’ compensation premiums.  The written submissions referred to exhibit R3 which was tendered as part of the initial 
hearing before the Commissioner.  It is correct to say that, on our reading of the Commissioner’s reasons, she does not refer to 
these related costs of employment in any detail.  Although this is a cause of some concern, overall however we cannot be 
satisfied that the Commissioner failed to take this issue into account.  This is for the following reasons.  At paragraph [39] of 
her reasons, the Commissioner referred to the submission of the respondent that:- 

“… when deciding on any wage increase the Commission should take into account that the respondent operates on 
a small profit margin, there are additional costs which accompany increased wages such as superannuation and 
workers compensation costs …” 

102 At paragraph [43] of her reasons, the Commissioner referred to her consideration of the evidence and submissions of the 
parties after the first hearing.  This evidence obviously included exhibit R3 which was referred to during the evidence and 
submissions at the first hearing.  At paragraph [44], the Commissioner said that:- 

“… after a further review of the evidence given when the case was first heard and taking into account what is fair 
and reasonable in all of the circumstances it continues to be appropriate to award the employees the subject of the 
enterprise order a $100.00 per week wage increase in return for the gains delivered to the respondent under the 
terms of the enterprise order.” 

103 Accordingly, although this issue was not referred to in any detailed way, we are not satisfied that the appellant has established 
that the Commission failed to take this “factor” into account. 

104 The third “factor”, was that relevant awards covering the award employees contained flexibilities that were the same, or 
similar to, the apparent flexibilities contained in the proposed enterprise order.  The submissions made in support of this 
particular were fairly limited.  During oral submissions, the appellant’s counsel took the Full Bench to Clause 9. - - Hours, 
subclause (1)(e) of Part III – Rosters, of the SDA award.  This clause provides for the rosters upon which full time weekly 
employees shall be employed.  Subclause (1)(e) refers to a “Four start per week roster in which case the employee shall submit 
a written request to the employer to work such a roster”.   

105 This clause provides for something which the employee can request, not, as pointed out by the respondent, a flexibility which 
the employer can require the employee to undertake, as contained in the enterprise order.  We do not think the complaint 
contained in this particular is sustained. 

106 The fourth “factor” was the correct rates for calculation of the apparent savings.  This contention relates to the calculations 
contained within Attachments 1 – 3 to the reasons for the decision of the Commissioner.  In support of this submission, the 
appellant provided to the Full Bench a document headed “Outline of Appellant’s Submissions on Attachment”.  In this 
document, it was asserted that there were calculation errors in Attachment 2 about the “TWU award” and Attachment 3, the 
“FPU award”.  The respondent did not make any submissions specifically about this document. 

107 In their written submissions about the attachments, the appellant asserts that there have been errors in calculations for the 
Saturday work, both in Attachment 2 and Attachment 3.  In our opinion, these criticisms of the schedules are made out.  In 
both Attachment 2 and Attachment 3, in calculating the savings payable for Saturday work, the Commissioner seems to have 
taken into account the hourly payments that would be required to be made under the relevant awards, but has not deducted 
from this amount the amounts which would be paid under the enterprise order.  According to the calculations of the appellant, 
this has resulted in an error in the apparent savings of $86.82 for TWU and FPU award employees engaged in a Saturday shift 
from 6.00am to 2.00pm and $115.76 for TWU and FPU award employees engaged in a Saturday shift from 6.00am to 4.00pm. 

108 Although there is this apparent error in the calculations contained in the attachments, it does not necessarily follow that there 
has been a miscarriage of the exercise of the discretion of the Commissioner in making the enterprise order.  It is clear from 
paragraphs [56] to [59] that the calculations in Attachments 1 to 3 seek to highlight only one component of the savings 
available to the appellant.  The calculation errors do not negate the fact that the calculations otherwise display substantial 
savings based upon the ‘hours’ component of the proposed enterprise order.  At paragraph [56] of the Commissioner’s reasons, 
she said that:- 

“… these attachments demonstrate that under the terms of the enterprise order there is a direct saving to the 
respondent of at least $90.00 per employee per week based on employees working shifts in excess of 7.6 hours per 
shift, employees starting and finishing shifts outside of the normal spread of hours Monday to Saturday as well as 
employees working their ordinary hours from Monday to Saturday.” 

109 In our opinion, the calculation errors do not undermine this conclusion of the Commissioner, based on Attachments 1 to 3 as a 
whole and, therefore, we do not think that the calculation errors have led to a miscarriage of the exercise of the discretion of 
the Commissioner. 

Ground 3(4) 
110 This ground asserts that the Commissioner took into account four irrelevant “factors” which are set out.  The first of these was 

that the appellant’s work patterns at the time of the initial proceedings were taken into account when there was no evidence 
that such patterns were regularly worked by all of the award employees.  The Commissioner was clearly entitled to take into 
account the appellant’s work patterns in determining the potential increase in flexibilities and savings consequent upon the 
making of the enterprise order in the terms sought. 

111 The Commissioner in her reasons referred to the evidence of a number of employees at paragraphs [49]-[54] and made the 
finding that:- 
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“… the respondent required its employees to work over 24 hours a day, Monday to Saturday and occasionally 
Sunday, employees regularly worked shifts of at least 9.5 hours per shift both on day and night shifts and employees 
had flexible start and finish times.” 

112 In our opinion, the evidence set out by the Commissioner entitled her to make the finding which she did, even if there was not 
evidence that the patterns were worked regularly by all of the award employees. 

113 The second “factor” is the streamlining of the appellant’s human resources management and administration operation when 
there was no evidence of the nature or extent of that operation or the impact of the issuance of the enterprise order on the cost 
of it.  This assertion refers to paragraph [58] of the reasons of the Commissioner.  In that paragraph, the Commissioner said 
that:- 

“… as a number of clauses included in the enterprise order would be in substantially the same terms as most of the 
clauses contained in the AWA, which covered over 90% of the respondent’s non-salaried employees at the time of 
hearing, this would deliver further direct savings to the respondent.” 

114 In the same paragraph, the Commissioner said that:- 
“For example as a result of a number of terms of the enterprise order being in common with the AWA all employees 
now share common leave, superannuation, probation, performance and development, employment policies and 
procedures, and confidentiality provisions thus allowing the respondent to streamline its operations.  The 
commonality in the terms of most of the clauses in the enterprise order and the AWA, as well as having fewer 
industrial instruments containing the most significant elements of all employees’ contracts of employment as a 
result of the issuance of the enterprise order in my view enables the respondent to streamline its human resources 
management and administration operations thus delivering productivity and financial gains to the respondent.” 

115 We accept the submission of the appellant that there was no or insufficient evidence or other material before the Commissioner 
to enable her to properly form the conclusion that the making of the enterprise order would allow the appellant to streamline its 
human resources management and administration operations.  However, this does not necessarily mean that the discretion of 
the Commissioner has miscarried.  This depends upon the extent to which this conclusion impacted upon the decision of the 
Commissioner as a whole and whether or not the Full Bench decides there were materials before the Commissioner which 
could soundly lead to the discretionary decision she made. 

116 In paragraph [59] of the reasons of the Commissioner, the following was said:- 
“Although there is no exact science when evaluating the benefit to the respondent of the provisions delivering the 
respondent greater flexibility and the existence of numerous common conditions of employment across the 
respondent’s operations I conclude that these flexibilities and common provisions are significant as these 
provisions deliver administrative and productivity gains to the respondent and the respondent can manage its 
workforce in a more timely and therefore cost effective manner.  In my view these provisions constitute further 
savings to the respondent in the order of at least $20.00 to $25.00 per week per employee.” 

117 We do not accept the submission of the appellant that this quantification applied solely to the streamlining of human resources 
management referred to in paragraph [58].  Paragraph [59] referred to the provisions delivering the appellant greater flexibility 
in addition to the existence of numerous common conditions of employment.  The reference to greater flexibility appears to be 
a reference back to paragraph [57] and the flexibilities which the Commissioner referred to in that paragraph and which have 
been set out earlier in our reasons in paragraph [63].  In our opinion, the Commissioner was entitled to make the finding that 
these flexibilities would benefit the appellant.  The quantification of that benefit was, as indicated by the Commissioner, no 
exact science.  Furthermore, the finding about the streamlining of human resources management was only one element of the 
savings the Commissioner found to be in the order of $20.00 to $25.00 per week per employee.  Although the Commissioner’s 
reasoning leading to this approximated quantification may be questionable, there is sufficient in the balance of the 
Commissioner’s reasoning to establish that it was open for the Commissioner to make the discretionary decision made. 

118 In all of the circumstances, we do not think that the questionable aspects of the Commissioner’s reasoning in paragraphs [58] 
and [59] of her reasons have operated sufficiently on the exercise of the Commissioner’s discretion as a whole, so as to found a 
conclusion that her discretion has miscarried. 

119 The third “factor” is that the Commissioner took into account an irrelevant factor being:- 
“a saving to the appellant of around $30/week for each storeperson and food processor who worked night shift, 
when not all of the award employees were storepersons or food processors who worked regular night shifts” 

120 At paragraph [56] of the Commissioner’s reasons, she said that:- 
“I also find that the respondent is saving around $30.00 per week for each storeperson and food processor who 
works the night shift.” 

121 The Commissioner does not appear to have made any findings or assumptions that each of the award employees were 
storepersons or food processors who worked regular night shifts.  In any event, this finding does not factor heavily into the 
ultimate conclusions made by the Commissioner with respect to the $100 per week wage increase.  Accordingly, we do not 
think the complaint made with respect to this “factor” is justified. 

122 The fourth factor is that the Commissioner took into account an irrelevant factor being information concerning the hours 
worked by the award employees under the enterprise order after 2 March 2004 when there was no evidence that all of the 
award employees would have worked such hours during that period regardless of whether the enterprise order had been issued 
or not.  In paragraph [61] of the Commissioner’s reasons, she said:- 

“I have reviewed the hours worked by employees who were subject to the enterprise order after 2 March 2004 
(Exhibits A1 and A2).  Even though I have not used the nature of each employees working patterns contained in 
these records when reaching the conclusion that a $100.00 per week wage increase is appropriate to include in the 
enterprise order it is my view these records confirm that the hours and work patterns of employees the subject of the 
enterprise order did indeed deliver substantial and direct savings to the respondent.” 

123 As can be seen, in this paragraph the Commissioner said that she did not use the nature of the employees’ working patterns 
contained in the records of hours worked after 2 March 2004 in reaching her conclusion that a $100 per week wage increase 
was appropriate.  Accordingly, we do not think the argument that the Commissioner took into account this “factor”, relevant or 
irrelevant, is made out. 

124 We do not consider that the matters pleaded in ground 3, either individually or in combination, establish that the discretion of 
the Commissioner, in making the enterprise order, has miscarried. 
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Conclusion 
125 For the reasons set out above about ground 4, in our opinion, the Commission did have jurisdiction to make the enterprise 

order made.  Accordingly, appeal FBA 7 of 2005 should be dismissed.  Additionally, we have not accepted, as argued in 
ground 1, that the Commission misconstrued its jurisdiction upon remittal from the Full Bench.  Additionally, having 
considered each of the matters argued in grounds 2 and 3 of the appeal, we do not think that the Commissioner either failed to 
give adequate reasons or made errors of fact and/or law which led to a miscarriage of the discretion reposed in the Commission 
at first instance. 

126 For all of these reasons, therefore, in our opinion, appeal FBA 10 of 2005 should be dismissed. 

 

2005 WAIRC 03231 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SEALANES (1985) PTY LTD; 
APPELLANT 

-and- 
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA, THE FOOD PRESERVERS UNION OF WESTERN AUSTRALIA, UNION OF 
WORKERS, THE TRANSPORT WORKERS UNION OF AUSTRALIA, INDUSTRIAL UNION 
OF WORKERS, WESTERN AUSTRALIAN BRANCH; 

RESPONDENTS 
-and- 
THE HONOURABLE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION 

INTERVENER 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S WOOD 

DATE TUESDAY, 6 DECEMBER 2005 
FILE NO/S FBA 7 OF 2005, FBA 10 OF 2005 
CITATION NO. 2005 WAIRC 03231 
 
 
Decision Appeals dismissed 
Appearances 
Appellant Mr T Caspersz (of Counsel), by leave, and with him Ms L Nickels (of Counsel), by leave 
Respondents Mr T Pope, as agent 
Intervener Mr R Andretich (of Counsel), by leave 
 
 

Order 
These appeals having come on for hearing before the Full Bench on 15 November 2005, and having heard Mr T Caspersz (of 
Counsel), by leave, and with him Ms L Nickels (of Counsel), by leave, on behalf of the appellant, Mr T Pope, as agent, on behalf of 
the respondents, and Mr R Andretich (of Counsel), by leave, on behalf of the intervener, and the Full Bench having heard and 
determined these matters, and reasons for decision having been delivered on 6 December 2005, it is this day, 6 December 2005, 
ordered that appeal Nos FBA 7 of 2005 and FBA 10 of 2005 be and are hereby dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 03388 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL 

COLLEGE SUPERVISORY STAFF AWARD 2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPELLANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE THURSDAY, 22 DECEMBER 2005 
FILE NO P 39 OF 2005 
CITATION NO. 2005 WAIRC 03388 
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Result Varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper as agent on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 (No PSAA 1 of 
2005) be varied in accordance with the following Schedule and that such variation shall have effect from the beginning of 
the first pay period commencing on or after 12 December 2005. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule D. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
23.1(b)(ii) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 26.3) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 23.1(b)(ii))

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    

 South Latitude 11.75   
(2) WA - North of 26o    

 South Latitude 15.40   
(3) Interstate 15.40   

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 



18 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
23.1(b)(ii) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 26.3) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 23.1(b)(ii))

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(6) Locality North of 26o 

South Latitude—continued 
   

 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 

(7) Interstate - Capital City   
 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 

(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:   
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   

(13) WA - North of 26o South Latitude 
  

 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   

(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
23.1(b)(ii) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 26.3) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 23.1(b)(ii))

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 27.5(a)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   

MIDDAY MEAL (CLAUSE 27.11)   
(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  
 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 12 
December 2005. 

 

2005 WAIRC 03353 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS,  

WELFARE ASSISTANTS AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 40 OF 2005 
CITATION NO. 2005 WAIRC 03353 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 (No. PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 12th day of December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
Schedule D. – Travelling Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
47(1)(b)(ii) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 46(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
47(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
47(1)(b)(ii) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 46(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
47(1)(b)(ii)) 

(7) Interstate - Capital City   

 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26o South Latitude: 

  
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26o South Latitude   
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 46(5)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   
MIDDAY MEAL (CLAUSE 36(12))   
(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  
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2005 WAIRC 03387 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES  

AND CONDITIONS AWARD 1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPELLANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE THURSDAY, 22 DECEMBER 2005 
FILE NO P 35 OF 2005 
CITATION NO. 2005 WAIRC 03387 
 
 
Result Varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper as agent on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowance and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after 12 December 2005. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

SCHEDULE 
1. Schedule B. – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 34.20 
2 Permanent Camp No cook provided by the Department 45.60 
3 Other Camping Cook provided by the Department 57.00 
4 Other Camping No cook provided 68.40 

North of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 43.35 
2 Permanent Camp No cook provided by the Department 54.75 
3 Other Camping Cook provided by the Department 66.15 
4 Other Camping No cook provided 77.55 

2. Schedule H. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 

40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 

EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b))

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    

 South Latitude 11.75   
(2) WA - North of 26o    

 South Latitude 15.40   
(3) Interstate 15.40   



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 23 
 

 

 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 

40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 

EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b))

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 

(7) Interstate - Capital City   
 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 

(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 

40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 

EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b))

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:   
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   

(13) WA - North of 26o South Latitude   
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   

(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42(5)(a)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   

MIDDAY MEAL (CLAUSE 43(11)) 
  

(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 12 
December 2005. 

 

2005 WAIRC 03355 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 43 OF 2005 
CITATION NO. 2005 WAIRC 03355 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Electorate Officers Award 1986 (No. A 18 of 1986) be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 12th day of 
December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
Schedule F. – Travelling and Transfer Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 

DEPENDENTS RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 42 DAYS 
(CLAUSE 39(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $  
(1) WA - South of 26o   
 South Latitude 11.75  
(2) WA - North of 26o   
 South Latitude 15.40  
(3) Interstate 15.40  
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 

(6) Locality North of 26o 
South Latitude 

  

 Broome 284.40 142.20 
 Carnarvon 222.30 111.15 
 Dampier 209.15 104.55 
 Derby 188.40 94.20 
 Exmouth 215.90 107.95 
 Fitzroy Crossing 314.90 157.45 
 Gascoyne Junction 128.90 64.45 
 Halls Creek 265.40 132.70 
 Karratha 364.65 182.30 
 Kununurra 266.80 133.40 
 Marble Bar 179.40 89.70 
 Newman 254.65 127.35 
 Nullagine 189.75 94.90 
 Onslow 207.20 103.60 
 Pannawonica 177.15 88.60 
 Paraburdoo 238.40 119.20 
 Port Hedland 239.70 119.85 
 Roebourne 132.90 66.45 
 Sandfire 160.40 80.20 
 Shark Bay 175.90 87.95 
 Tom Price 219.40 109.70 
 Turkey Creek 175.90 87.95 
 Wickham 323.90 161.95 
 Wyndham 158.90 79.45 
(7) Interstate - Capital City  

 Sydney 255.65 127.85 
 Melbourne 245.65 122.85 
 Other Capitals 213.15 106.60 
(8) Interstate - Other   
 than Capital City 168.60 84.30 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 42 DAYS 
(CLAUSE 39(3)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40  

(10) WA - North of 26o South 
Latitude 

97.70  

(11) Interstate 97.70  
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26o South Latitude: 

 
 Breakfast 14.15  
 Lunch 14.15  
 Dinner 39.40  
(13) WA - North of 26o South Latitude 

 
 Breakfast 15.75  
 Lunch 27.70  
 Dinner 38.90  
(14) Interstate   
 Breakfast 15.75  
 Lunch 27.70  
 Dinner 38.90  
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 39(5)(a)) 

(15) Each Adult 22.75  
(16) Each Child 3.90  
MIDDAY MEAL (CLAUSE 40(11))  
(17) Rate per meal 5.50  
(18) Maximum 

reimbursement per pay 
period 

27.50 

 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2005 WAIRC 03349 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 34 OF 2005 
CITATION NO. 2005 WAIRC 03349 
 
 
Result Award varied 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSA A 3 of 1989) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 12th day of December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule F Clause 41. – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 34.20 
(2) Permanent Camp No cook provided by the Department 45.60 
(3) Other Camping Cook provided by the Department 57.00 
(4) Other Camping No cook provided 68.40 

North of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 43.35 
(2) Permanent Camp No cook provided by the Department 54.75 
(3) Other Camping Cook provided by the Department 66.15 
(4) Other Camping No cook provided 77.55 

2. Schedule J. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(6) Locality North of 26o 

South Latitude—continued 
   

 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
(7) Interstate - Capital City   

 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26o South Latitude: 

  
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26o South Latitude 

  
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
     
DEDUCTION FOR NORMAL LIVING EXPENSES (Transfer clause 52) 

(15) Each Adult 22.75   
(16) Each Child 3.90   
MIDDAY MEAL (Travelling clause 53) 

  
(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2005 WAIRC 03350 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 36 OF 2005 
CITATION NO. 2005 WAIRC 03350 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 12th day of December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
Schedule J. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
45(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 47(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 45(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan    
 Hotel or Motel 210.05 105.00 70.00 
(5) Locality South of 26o    
 South Latitude 168.60 84.30 56.20 
(6) Locality North of 26o    
 South Latitude    
     
 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
(7) Interstate - Capital City   

 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 31 
 

 

 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
45(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 47(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 45(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:   
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26o South Latitude 

  
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 47(5)(a)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   
MIDDAY MEAL (CLAUSE 48(11)) 

  
(17) Rate per meal 5.50   
(18) Maximum reimbursement 

per pay period 
27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2005 WAIRC 03352 
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

 APPLICANT 
-v- 
THE METROPOLITAN HEALTH SERVICE BOARD AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 38 OF 2005 
CITATION NO. 2005 WAIRC 03352 



32 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant, Mr A Harper on behalf of the Metropolitan Health Service Board and Mr J 
O’Malley on behalf of the Health Services Union of Western Australia (Union of Workers), and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Graylands Selby-Lemnos and Special Care Health Service Award 1999 (No. PSAA 1 of 1999) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 12th day of December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule I. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 41(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS: 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
38(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 41(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS: 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
38(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(6) Locality North of 26o 

South Latitude—continued 
   

 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
(7) Interstate - Capital City   

 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude: 
  

 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26o South Latitude 

  
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 41(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS: 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
38(2)(b)) 

MIDDAY MEAL (CLAUSE 42(11)) 
  

(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2005 WAIRC 03346 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 

WORKERS) 
APPLICANT 

-v- 
THE HON MINISTER FOR HEALTH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 18 OF 2003 
CITATION NO. 2005 WAIRC 03346 
 
 
Result Award amended 
 
 

Order 
HAVING heard Mr D Hill on behalf of the applicant and Mr J Ross on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

(1) THAT the application be divided into two parts to become application No. P 18 of 2003(A) and application No. 
P 18 of 2003(B) 

(2) THAT in respect of application No. P 18 of 2003(A); 
(a) That the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the 

following schedule; and 
(b) That the variation shall have effect on and from the 6th day of August 2003.  

(3) THAT in respect of application No. P 18 of 2003(B); 
(a) The parties shall discuss with a view to reaching agreement; 

(i) the establishment of Classification Level Descriptors for Health Professionals Levels 4/6 to 
12; 

(ii) the establishment of processes for criteria progression for Health Professionals from Levels 
4/6 to 7; 

(iii) the adequate acknowledgement of the possession of post graduate qualifications in the 
Classification Level Descriptors; 

(iv) the application of the agreed criteria for inclusion of generic titled positions; and 
(v) the assessment of health professional positions currently classified Level 7 and above for 

reclassification in the new salary structure. 
(b) The parties shall report to the Commission their discussions in respect of paragraph (a) not later than 

the 28th day of February 2006. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule A – Minimum Salaries:  Delete Clauses (3), (4) and (5) of this schedule and insert in lieu thereof the 

following: 
(3) Salaries – Health Professionals 

(a) Employees who possess a relevant tertiary level qualification, or equivalent as agreed between the Union and 
the employers, and who are employed in the callings of Audiologist, Bio Engineer, Chemist, Dietitian, 
Engineer, Medical Scientist, Librarian, Occupational Therapist, Physiotherapist, Physicist, Pharmacist, Clinical 
Psychologist, Psychologist, Research Officer, Scientific Officer, Social Worker, Speech Pathologist, Podiatrist, 
Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation Therapist, Orthotist, Certified 
Clinical Perfusionist, Orthoptist or any other professional calling as agreed between the Union and employers, 
shall be entitled to Annual Salaries as follows: 

LEVELS CURRENT ASNA With effect from 7 
July 2005 

LEVEL 4/6 31545 6521 38066 
 33421 6521 39942 
 35476 6416 41892 
 37438 6312 43750 
 40434 6312 46746 
 43978 6312 50290 
LEVEL 7 45091 6312 51403 
 46501 6312 52813 
 47962 6312 54274 
LEVEL 8 50097 6312 56409 
 51847 6312 58159 
LEVEL 9 54495 6312 60807 
 56337 6312 62649 
LEVEL 10 58354 6312 64666 
 61598 6312 67910 
LEVEL 11 64189 6312 70501 
 66824 6312 73136 
LEVEL 12 70437 6312 76749 
 72878 6312 79190 
 75662 6312 81974 

(b) Subject to subclause (d) of this clause, on appointment or promotion to the Level 4/6 under this subclause: 
(i) Employees, who have completed an approved three-year academic tertiary qualification, relevant to 

their calling, shall commence at the first year increment; 
(ii) Employees, who have completed an approved four-year academic tertiary qualification, relevant to 

their calling, shall commence at the second year increment; 
(iii) Employees, who have completed an approved Masters Degree or an approved PhD Degree relevant to 

their calling, shall commence on the third year increment; 
Provided that employees who attain a higher tertiary level qualification after appointment shall not be entitled to 
any advanced progression through the range. 

(c) The employer and Union shall be responsible for determining the relevant acceptable qualifications for 
appointment for the callings covered by this subclause and shall maintain a manual setting out such 
qualifications. 

(d) The employer in allocating levels pursuant to clause (3) of this schedule may determine a commencing salary 
above Level 4/6 for a particular calling/s. 

(e) The Classification Level Descriptors for each level in subclause (a) of this clause shall be as agreed from time to 
time between the Employer and the Union, and shall be published by the Employer in an Operational Circular. 

(4) The following conditions shall apply to employees in the callings of Engineer: 
Employees employed in the calling of Engineer and who are classified Level 4/6 under this Award shall be paid a 
minimum salary at the rate prescribed for the maximum of Level 4/6 where the employee is an “experienced engineer” as 
defined. 
For the purposes of this paragraph “experienced engineer” shall mean: 
(a) An engineer appointed to perform professional engineering duties and who is a Corporate Member of the 

Institution of Engineers, Australia or who attains that status during service. 
(b) An engineer appointed to perform professional duties who is not a Corporate Member of the Institution of 

Engineers, Australia but who possesses a degree or diploma from a University, College or Institution acceptable 
to the employer on the recommendation of the Institution of Engineers, Australia, and who – 
(i) having graduated in a four of five academic year course at a University or Institution recognised by 

the employer, has had four years’ experience on professional engineering duties acceptable to the 
employer since becoming a qualified engineer, or 
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(ii) not having a University degree but possessing a diploma recognised by the employer, has had five 
years’ experience on professional engineering duties, recognised by the employer since becoming a 
qualified engineer. 

(5) (a) An employee appointed as a Clinical Psychologist Registrar (Grade 1) shall commence at Level 4/6.5 and shall 
progress to Level 4/6.6 in the second year. 

(b) An employee appointed as a Clinical Psychologist (Grade 2) shall commence at Level 7.3 and shall progress by 
annual increments to Level 9.2. 

(c) Progression from Clinical Psychologist Registrar (Grade 1) to Clinical Psychologist (Grade 2) shall occur with 
effect from the date registration as a “Clinical Psychologist” is conferred by the Psychologists’ Board of 
Western Australia and the relevant positions may be advertised at Grade 1 or Grade 2 when vacant. 

(d) “Clinical Psychologist (Grade 2)” shall mean a Clinical Psychologist who: 
(i) is registered with the Psychologists’ Board of Western Australia; 
(ii) has a thorough knowledge of the methods, principles and practices of the profession; 
(iii) works under general to limited direction; and 
(iv) has an ability to practice psychology with a high degree of initiative and experience. 

(e) The classification and grading structure for Clinical Psychologists above Grade 2 shall be as agreed from time 
to time between the Employer and the Union, and shall be published by the Employer in an Operational 
Circular. 

 

2005 WAIRC 03354 
INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977, NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR FAMILY AND CHILDREN'S SERVICES AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 42 OF 2005 
CITATION NO. 2005 WAIRC 03354 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 12th day of December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule F. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26°    
 South Latitude 11.75   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES—continued 
  $   
(2) WA - North of 26°    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26° 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26° 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
(7) Interstate - Capital City   
 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 
79.40   

(10) WA - North of 26° South 
Latitude 

97.70   

(11) Interstate 97.70   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26° South Latitude:   
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26° South Latitude   
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42(5)(a)) 
(15) Each Adult 22.75   
(16) Each Child 3.90   
MIDDAY MEAL (CLAUSE 43(11))   
(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2005 WAIRC 03351 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CHIEF EXECUTIVE OFFICER, CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND 
OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO P 37 OF 2005 
CITATION NO. 2005 WAIRC 03351 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
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THAT the Public Service Award 1992 (No. PSA A 4 of 1989) be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 12th day of 
December 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule C. – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 34.20 
(2) Permanent Camp No cook provided by the Department 45.60 
(3) Other Camping Cook provided by the Department 57.00 
(4) Other Camping No cook provided 68.40 

North of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 43.35 
(2) Permanent Camp No cook provided by the Department 54.75 
(3) Other Camping Cook provided by the Department 66.15 
(4) Other Camping No cook provided 77.55 

2. Schedule I. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 53(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 
210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 53(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(6) Locality North of 26o 

South Latitude—continued 
   

 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
(7) Interstate - Capital City   
 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:   
 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   
(13) WA - North of 26o South Latitude 

  
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 53(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 50(2)(b)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53(5)(a)) 

(15) Each Adult 22.75   
(16) Each Child 3.90   
MIDDAY MEAL (CLAUSE 54(11)) 

  
(17) Rate per meal 5.50   
(18) Maximum 

reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

 

2006 WAIRC 03458 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DEPARTMENT OF INDIGENOUS AFFAIRS AND OTHERS 

APPLICANTS 
-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 11 JANUARY 2006 
FILE NO P 8 OF 2005 A 
CITATION NO. 2006 WAIRC 03458 
 
 
Result Award varied 
 
 

Order 
WHEREAS this is an application to vary the Public Service Award 1992 (“the Award”) pursuant to Section 40(B) of the Industrial 
Relations Act 1979; and 
WHEREAS on Monday, the 15th day of August 2005 an order was issued by the Public Service Arbitrator to divide P 8 of 2005 
into two parts whereby P 8 of 2005 will deal with the variation to the Public Service Award 1992 to deal with all matters in the 
application excepting the updating of maps contained in Schedule D – District Allowance and Schedule E – Motor Vehicle 
Allowances, and P 8 of 2005A will deal with a variation to the Public Service Award 1992, Schedule D – District Allowance Map 
and Schedule E – Motor Vehicle Allowance Maps; and   
WHEREAS the parties updated the maps contained within the Schedules D and E of the Award and filed a joint submission for the 
update of maps within the Award; and 
HAVING considered the maps and the submissions of the parties, and by consent, the Public Service Arbitrator, pursuant to the 
powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 11th day of January 2006. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule D – District Allowance Map:  Delete this schedule and insert the following in lieu thereof: 
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2. Schedule E – Motor Vehicle Allowance:  Delete the maps contained within this schedule and insert the following in 
lieu thereof: 
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2005 WAIRC 03390 
WATER CORPORATION (STAFF) AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPELLANT 
-v- 
WATER CORPORATION AND THE ASSOCIATION OF PROFESSIONAL ENGINEERS, 
AUSTRALIA (WESTERN AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE THURSDAY, 22 DECEMBER 2005 
FILE NO P 41 OF 2005 
CITATION NO. 2005 WAIRC 03390 
 
 
Result Varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr S Rooke on behalf of the Water Corporation, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Water Corporation (Staff) Award 2003 (No PSAA 1 of 2003) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 
12 December 2005. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Clause 35. – Living Away from Home and Travelling Allowances: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who travels on official Corporation business will be reimbursed reasonable expenses on the following basis: 

(a) When a trip necessitates an overnight stay away from home and the employee is provided with accommodation 
and meals free of charge, reimbursement shall be: 
Incidental Expenses 

(i) WA - South of 26o South Latitude $11.75 
(ii) WA - North of 26o South Latitude $15.40 
(iii) Interstate $15.40 

(b) When a trip necessitates an overnight stay away from home and the employee is fully responsible for the 
employee's own accommodation, meals and incidental expenses, reimbursement shall be:- 
(i) Hotel/Motel Accommodation 

WA - Metropolitan $210.05 
Locality South of 26o Latitude $168.60 
Locality North of 26o Latitude  
Broome $284.40 
Carnarvon $222.30 
Dampier $209.15 
Derby $188.40 
Exmouth $215.90 
Fitzroy Crossing $314.90 
Gascoyne Junction $128.90 
Halls Creek $265.40 
Karratha $364.65 
Kununurra $266.80 
Marble Bar $179.40 
Newman $254.65 
Nullagine $189.75 
Onslow $207.20 
Pannawonica $177.15 
Paraburdoo $238.40 
Port Hedland $239.70 
Roebourne $132.90 
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Sandfire $160.40 
Shark Bay $175.90 
Tom Price $219.40 
Turkey Creek $175.90 
Wickham $323.90 
Wyndham $158.90 
  
Interstate – Capital City  
Sydney $255.65 
Melbourne $245.65 
Other Capitals $213.15 
Interstate – Other  than Capital City $168.60 

(ii) Other than Hotel/Motel Accommodation 
When a trip necessitates an overnight stay away from home and other than hotel or motel 
accommodation is utilised, reimbursement shall be: 

WA - South of 26o South Latitude $79.40 
WA - North of 26o South Latitude $97.70 
Interstate $97.70 

(iii) Part Days 
Reimbursement under subclause (ii) of this clause for part of a day shall be according to the following 
formula: 

Time to/from Headquarters Percentage of Daily 
Rate on Day of 
Departure 

Percentage of Daily 
Rate on Day of 
Return 

Before 8:00am 100% 0% 
From 8:00am to 1:00pm 90% 10% 
From 1:00pm to 6:00pm 75% 25% 
After 6:00pm 50% 50% 
After 11:00pm 0% 100% 

(c) When a trip necessitates an overnight stay away from home and accommodation only is provided at no charge 
to the employee, reimbursement shall be, subject to the employee’s certification that each meal claimed was 
purchased, according to the following: 

Meals Incidental Expenses  
WA - South of 26o South Latitude: WA - South of 26o South Latitude $11.75 
Breakfast $14.15   
Lunch $14.15   
Evening Meal $39.40   

WA - North of 26o South Latitude: WA - North of 26o South Latitude $15.40 

Breakfast $15.75   
Lunch $27.70   
Evening Meal $38.90   

Interstate: Interstate $15.40 

Breakfast $15.75   
Lunch $27.70   
Evening Meal $38.90   

(d) Camping “Under the Stars” 
In the event that the Corporation cannot reasonably provide accommodation and the employees are required to 
camp “under the stars” the Corporation shall: 
(i) pay an allowance of $77.55 per day to cover all expenses and associated disabilities; or 
(ii) where the majority of employees agree, the Corporation shall provide all food and incidentals and pay 

an allowance of $38.80 per day to cover associated disabilities; 
(iii) the allowances prescribed in this subclause shall be paid by the Corporation for each day or part 

thereof where work is being performed at a location which is so far from the employee’s usual place 
of residence that the employee cannot reasonably return home each night; 

(iv) the Corporation shall reimburse the employee any outlay of expenses in excess of the allowances 
prescribed in this subclause, if the employee satisfies the Corporation that these costs have been 
reasonably incurred. 
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B. Immediately following subclause (7) of this clause insert a new subclause as follows: 
(8) The allowances prescribed in this clause shall operate from the beginning of the first pay period commencing on or after 

12 December 2005. 
2. Clause 37. – Transfer/Disturbance Allowances: 

A. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) (a) Hotel/Motel Accommodation 

(i) WA - Metropolitan Hotel or Motel $105.00 
(ii) Locality South of 26o South Latitude $84.30 
(iii) Locality North of 26o South Latitude  
 Broome $142.20 
 Carnarvon $111.15 
 Dampier $104.55 
 Derby $94.20 
 Exmouth $107.95 
 Fitzroy Crossing $157.45 
 Gascoyne Junction $64.45 
 Halls Creek $132.70 
 Karratha $182.30 
 Kununurra $133.40 
 Marble Bar $89.70 
 Newman $127.35 
 Nullagine $94.90 
 Onslow $103.60 
 Pannawonica $88.60 
 Paraburdoo $119.20 
 Port Hedland $119.85 
 Roebourne $66.45 
 Sandfire $80.20 
 Shark Bay $87.95 
 Tom Price $109.70 
 Turkey Creek $87.95 
 Wickham $161.95 
 Wyndham $79.45 
 Interstate – Capital City  
 Sydney $127.85 
 Melbourne $122.85 
 Other Capitals $106.60 
 Interstate – Other  than Capital City $84.30 

(b) Deduction for normal living expenses 

Each Adult $27.50 
Each Child $5.50 

B. Immediately following subclause (7) of this clause insert a new subclause as follows: 
(8) The allowances prescribed in this clause shall operate from the beginning of the first pay period commencing on or after 

12 December 2005. 
3. Clause 40. – Relieving Allowances: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who is required to take up duty away from headquarters on relief duty or to perform special duty, and 

necessarily resides temporarily away from the employee’s usual place of residence shall be reimbursed reasonable 
expenses on the following basis:- 
(a) Where the employee is provided with accommodation and meals free of charge an allowance to meet incidental 

expenses shall be paid, as follows: 

WA - South of 26o South Latitude $11.75 per day 
WA - North of 26o South Latitude $15.40 per day 
Interstate $15.40 per day 
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B. Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(a) For the first 42 days after arrival at the new locality reimbursement shall be in accordance with the rates 

prescribed in Column A hereunder: 

 Column 
 A B C 
 $ $ $ 

WA - Metropolitan Hotel or Motel 210.05 105.00 70.00 
Locality South of 26o South Latitude 168.60 84.30 56.20 
Locality North of 26o South Latitude    
Broome 284.40 142.20 94.80 
Carnarvon 222.30 111.15 74.10 
Dampier 209.15 104.55 69.70 
Derby 188.40 94.20 62.80 
Exmouth 215.90 107.95 71.95 
Fitzroy Crossing 314.90 157.45 104.95 
Gascoyne Junction 128.90 64.45 42.95 
Halls Creek 265.40 132.70 88.45 
Karratha 364.65 182.30 121.55 
Kununurra 266.80 133.40 88.95 
Marble Bar 179.40 89.70 59.80 
Newman 254.65 127.35 84.90 
Nullagine 189.75 94.90 63.25 
Onslow 207.20 103.60 69.05 
Pannawonica 177.15 88.60 59.05 
Paraburdoo 238.40 119.20 79.45 
Port Hedland 239.70 119.85 79.90 
Roebourne 132.90 66.45 44.30 
Sandfire 160.40 80.20 53.45 
Shark Bay 175.90 87.95 58.65 
Tom Price 219.40 109.70 73.15 
Turkey Creek 175.90 87.95 58.65 
Wickham 323.90 161.95 107.95 
Wyndham 158.90 79.45 52.95 
Interstate - Capital city    
Sydney 255.65 127.85 85.20 
Melbourne 245.65 122.85 81.90 
Other Capitals 213.15 106.60 71.00 
Interstate - Other than Capital City 168.60 84.30 56.20 

C. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Where employees are fully responsible for their own accommodation, meal and incidental expenses and other than hotel 

or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed hereunder: 

WA - South of 26o South Latitude $79.40 per day 
WA - North of 26o South Latitude $97.70 per day 
Interstate $97.70 per day 

D. Immediately following subclause (8) of this clause insert a new subclause as follows: 
(9) The allowances prescribed in this clause shall operate from the beginning of the first pay period commencing on or after 

12 December 2005. 
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AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 03340 

CLOTHING TRADES AWARD 1973 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN CLOTHING AND ALLIED TRADES' INDUSTRIAL UNION OF 
WORKERS, PERTH 

APPLICANT 
-v- 
FULLIN TAILORING CO & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 16 DECEMBER 2005 
FILE NO APPL 935 OF 2005 
CITATION NO. 2005 WAIRC 03340 
 
 
Result Award varied 
Representation 
Applicant Mr T Pope 
Respondent Ms S Meacham on behalf of Regalia Craft Pty Ltd 
 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and Ms S Meacham on behalf of Regalia Craft Pty Ltd, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Clothing Trades Award 1973 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12 – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) An employee required to work for more than one hour after the usual ceasing time or beyond 6.00 p.m. 
(whichever is the later) on any day, Monday to Friday inclusive shall be paid meal money of $7.30 for the 
purchase of any meal required. 

 

2005 WAIRC 03378 
HOTEL AND TAVERN WORKERS' AWARD, 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED 

(UNION OF EMPLOYERS) 
APPLICANT 

-v- 
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION WA 
BRANCH AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 22 DECEMBER 2005 
FILE NO/S APPL 814 OF 2005 
CITATION NO. 2005 WAIRC 03378 
 
 
Result Varied 
 
 

Order 
HAVING heard Ms K Gaden on behalf of the applicant, Ms S Northcott on behalf of the Liquor, Hospitality and Miscellaneous 
Union, Western Australian Branch and Ms S Meacham as agent for Burswood Hotel Pty Ltd, and by consent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hotel and Tavern Workers’ Award, 1978 (No R31 of 1977) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 
22 December 2005 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 30-Board and/or Lodging:  Delete this clause and insert the following in lieu thereof: 
(1) No worker shall be compelled to board and/or lodge on the employer's premises and it shall not be a condition of 

employment that any worker shall board and/or lodge on the employer's premises, but where by mutual consent board 
and/or lodging is provided, the employer shall be entitled to deduct in respect of such worker the following maximum 
amounts per fortnight: 
(a) Full board and lodging of 42 meals per fortnight: 

(i) single accommodation - $180.45 per fortnight 
(ii) shared accommodation - $135.45 per fortnight 

(b) Individual meals - $3.35 each. 
(c) Junior workers who are in receipt of less than the full adult rates, shall not have deducted an amount in excess 

of 70 per cent of the rates prescribed in paragraph (a) hereof. 
(d) The rates prescribed in paragraph (a) hereof shall be reduced pro rata for any period less than a fortnight. 

(2) Mutual consent for the purpose of this clause means a document which the worker has signed agreeing to the amount of 
board and/or lodging offered by the employer. Such agreement may be cancelled by either party giving fourteen days' 
notice in writing to the other party. 

(3)  Workers sleeping in shall be provided with a common sitting room apart from their bedrooms and shall have access to a 
properly equipped bathroom and also have access to a laundry at such times as are mutually agreed upon between the 
worker and the employer. Provided where a worker is required to use a coin operated washing machine and/or dryer in a 
laundry, the board and/or lodging charges for that worker shall be reduced by an amount of $3.85 per fortnight. 

(4) Any dispute in respect to the application of this clause shall be referred to a Board of Reference. 

 

2005 WAIRC 02796 
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD)  

AWARD 2002 (A2 OF 2001) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
FILE NO APPL 1324 OF 2004 

PARTIES BHP BILLITON IRON ORE PTY LTD 
APPLICANT 

-v- 
THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS  
TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

RESPONDENTS 
FILE NO APPL 569 OF 2005 

PARTIES BHP BILLITON IRON ORE PTY LTD 
APPLICANT 

-v- 
THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS  
TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

RESPONDENTS 
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FILE NO APPL 570 OF 2005 
CORAM COMMISSIONER S WOOD 
HEARD WEDNESDAY, 25 MAY 2005, THURSDAY, 26 MAY 2005, MONDAY, 8 AUGUST 2005, 

TUESDAY, 9 AUGUST 2005, WEDNESDAY, 10 AUGUST 2005 
DELIVERED TUESDAY, 11 OCTOBER 2005 
CITATION NO. 2005 WAIRC 02796 
 
 
CatchWords Award – Award Variation – Award Interpretation – Industrial Relations Act 1979 (WA) s40 

Result Award varied, applications otherwise dismissed 
Representation 
Applicant/ 
Respondents Mr D H Schapper of counsel 
Respondent/ 
Applicant Mr A D Lucev of counsel and with him Ms K O’Rourke 
 
 

Reasons for Decision 
1 Application 1324 of 2004 is an application made pursuant to s.40 of the Industrial Relations Act 1979 (“the Act”) to vary the 

Iron Ore Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002.  The grounds for the application are as 
follows: 

“The subject award is unclear in a number of respects or provision is necessary for situations which are not presently dealt 
with in the award.  The clauses and amendments sought in this application will remedy those matters.” 

2 The application was made on 13 October 2004 and sought the following variations: 
“1. Vary Clause 11. — Hours of Work sub clause (4) by deleting the words struck through and adding those 

underlined as set out below: 
(4)  The ordinary hours of locomotive drivers shall be an average of 96 hours per fortnight which shall be worked 
in shifts of 12 hours on a continuous shift basis. The system of shifts to be determined by agreement between the 
parties, including the phasing in or 12 hour shifts.  If agreement cannot be reached the matter will be determined 
by application to the Commission 
In the interim, prior to agreement or determination by the Commission, the existing shift arrangements for 
locomotive drivers, of 100 hours per fortnight worked in 10 shifts of 10 hours, shall continue to apply. 
When commencing work at Jimblebar Junction. Yandi or Mining Area C, drivers’ hours shall commence on 
departure from the quarters. 
Drivers shall be rostered for work on all aspects of rail working including work trains. 
The roster shall be kept in such a form that a record of any changes and the time that the change was made is 
readily ascertainable by drivers. 
Roster change allowance shall be paid where: 
1. less than 48 hours notice is given of change of a driver’s job from a local book off job to an away book off 

job or vice versa; or 
2. less than 48 hours notice is given to a driver that he will be required to perform a job for which the book off 

is away from his home depot; or 
3. less than 48 hours notice is given that a driver’s rostered start time is to be brought forward or set back more 

than 2 hours. 
2. Renumber Clause 11.— Hours of Work sub clause (12) Meal and Rest Breaks paragraph (B) 12 Hour Shift 

Workers as indicated and add the words underlined as set out below: 
1. On each shift work breaks totalling a maximum of 60 minutes shall be allowed. This shall consist of one 

crib break (meal interval) and a maximum of two other breaks.  Breaks from work other than the crib break 
must be taken on the operating equipment (including mobile plant). 

2. The duration of breaks shall be determined by the employees and their supervisor.  The scheduling of the 
breaks shall be determined by supervision based on operational requirements. 

3. The crib break (meal interval) including wash up time to be taken, must be taken subject to operational 
needs, between the fourth and sixth hour of the shift but in any event so as to commence no later that six and 
a half hours after commencement of the shift.  

4. The paid crib-break and paid smoko rest period shall be taken by 12 hour shift mineworkers in such a 
manner that production shall continue uninterrupted by such breaks at the worksite. 

5. The breaks for locomotive drivers shall be taken in such a manner that the operation of the locomotives 
shall continue uninterrupted by such breaks provided that, in any event, the crib break shall commence no 
later that six and a half hours after commencement of the shift.  

6. Locomotive drivers working the Finucane Island hopper shall be entitled to take their crib break at a 
dedicated crib room. 

3. Vary Clause 12. — Annual Leave sub clause (5) by adding the words: 
When leave is taken it shall be calculated at the rate of 9.5 hours per shift.” 

3 The respondent filed a Notice of Answer and Counterproposal on 5 November 2004 in the following terms: 
“1. The respondent opposes the applicant’s application (Application), which was filed on 13 October 2004 in the 

Western Australian Industrial Relations Commission (Commission) and served on the respondent on 15 October 
2004. 
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2. The Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (Award) was made by the 
Commission in Court Session (CICS) on 19 July 2002.  The applicant, together with other unions, applied on 15 
August 2003 to vary the Award (Award variation). This application was heard by the CICS which granted that 
application in part and varied the Award on 1 September 2004.  The Award variation included claims to vary the 
Award in relation to locomotive drivers’ terms and conditions of employment and, in particular, their hours of 
work. 

3. The Application contains no valid grounds for the restrictive provisions in respect of locomotive drivers which the 
applicant now seeks to be inserted in the Award so shortly after their claims in the Award variation were heard 
and determined. 

4. The respondent does not oppose the deletions proposed by the applicant to clause 11(4) regarding the transitional 
stage prior to the implementation of the 12 hour shift system. 

5. The respondent opposes the balance of the applicant’s claims.” 
4 It is common ground that the 12-hour shifts for locomotive drivers under the award were implemented following the 

Commission in Court decision on 1 September 2004.  The following words in clause 11(4) are therefore now redundant: 
“The system of shifts to be determined by agreement between the parties, including the phasing in of 12 hour shifts.  If 
agreement cannot be reached the matter will be determined by application to the Commission 
In the interim, prior to agreement or determination by the Commission, the existing shift arrangements for locomotive 
drivers, of 100 hours per fortnight worked in 10 shifts of 10 hours, shall continue to apply.” 

The order to issue from these proceedings will vary the award to now delete these redundant words in clause 11(4). 
5 Application 1324 of 2004 came on for conference on 17 December 2004.  The matter could not be settled.  The applicant was 

directed to particularise the claim in relation to annual leave and did so by correspondence dated 13 January 2005.  At that time 
the applicant submitted: 

“The longstanding agreed position under the 50 hour per week 10 x 10 roster was, as set out, that the time away from 
work was 7.6 weeks. 
That is the same as the period away under the 48 hour week roster (the second scenario) where leave is taken at 9.5 hours 
per shift.  This is our client’s claim and is made to maintain the status quo in respect of time away from work.  This was 
the longstanding agreed position when 12 hour shifts were worked on the Goldsworthy line. 
The respondent’s position is the second scenario which has the effect of unilaterally reducing the amount of leave by a 
fraction under a week.” 

6 By letter dated 14 January 2005 the Commission directed further discussion between the parties, as it appeared that it was 
possible to resolve some of the amendments through discussion; some would clearly require arbitration.  The applicant had 
also foreshadowed at conference an amendment to the application to seek retrospective payment of the Roster Change 
Allowance.  The Commission directed that the applicant file and serve such amendment.  The applicant by email on 19 January 
2005 sought to amend the application to include at point 1 a variation to clause 11 of the Award to add the following: 

“Roster change allowance shall be payable with effect from the commencement date of operation of this award.” 
7 The discussion between the parties proved unsuccessful and programming orders were made on 1 April 2005.  It was 

determined at that time that the matter would proceed before a single Commissioner. 
8 The applicant by letter dated 26 April 2005 further amended its application as follows: 

“1. When commencing work after staying in quarters at Jimblebar Junction, Yandi or Mining Area C, drivers’ hours 
shall commence on departure from quarters. 

2. Delete the claim that drivers shall be rostered for work trains. 
3. Delete the claim that leave shall be at the 9.5 hour rate.  Leave is currently accrued and taken at the rate of 7.6 

hours in accordance with longstanding practice. As it is not open to the respondent to unilaterally change this and, 
as the respondent opposes the claim for the rate to be 9.5 hours, the applicant’s claim is redundant. 

4. Add the following new paragraph to clause 11(4) of the Award 
The rail roster shall be physically posted in the Hedland yard office at a place that is convenient for drivers 
to examine. 
The roster shall be arranged such that each day rostered off work shall be 24 hours so that, on a 6 on 5 off 6 
on 4 off roster, the 5 and 4 days off shall be not less that 120 and 96 hours respectively. 

5. Vary clause 11 as follows: 
Subject to subclause (12) hereof, all hours for which payment is made under this award shall be worked by 
employees as directed by the Company in full compliance of the obligations set out in clause 9.  The 
Company shall fully comply with it obligations to provide paid crib and rest breaks to employees.” 

9 Application 1324 of 2004 came on for hearing on 25 May 2005 in South Hedland and was adjourned on application by the 
applicant.  I do not deal further with the reasons for granting the adjournment.  At hearing on that day the applicant sought 
formally to amend the application as per the letter of 26 April 2005.  Leave was granted.  The respondent advised the 
Commission that from 13 June 2005 the Company would introduce a trial of mid-track changeovers and a changeover roster 
for locomotive drivers.  This in their view would significantly affect the claims relating to roster change allowance and sign off 
times.  The applicant submitted that the changed arrangements were simply a trial and would not in any event make the 
applicant’s claims redundant.  Counsel for the applicant submitted also that the applicant was happy for discussions to occur 
between the parties concerning mid-track changeovers. 

10 At hearing on 26 May 2005 the applicant sought to tender certain documents.  The respondent sought an adjournment to 
consider these.  The respondent later also sought an adjournment due to special circumstances which affected their key witness 
and instructor, Mr Jolly.  I do not need to deal further with the reasons for granting these adjournments.  At that time the 
applicant renewed the application to delete the claim relating to annual leave and sought an interim order to return the position 
to that which existed immediately following the Commission in Court’s decision on 1 September 2004.  The respondent 
submitted that they would make an application within 7 days to amend the award to include a divisor for annual leave of 11.55. 

11 BHP Billiton Iron Ore filed two applications 569 and 570 of 2005 on 2 June 2005.  The schedules to those applications are as 
follows: 
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Application 569 of 2005 
“1. The applicant seeks an interpretation of clauses 12(5) and 15(1) of the Iron Ore Production and Processing (BHP 

Billiton Iron Ore Pty Ltd) Award 2002 (No. A2 of 2001) (Award). 
2. The facts giving rise to this application are that: 

(a) The parties to this application are parties to the Award. 
(b) On 19 July 2002 the Commission in Court Session made the Award, in respect of which: 

(i) clause 12(5) provides that: 
Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 
288.8 hours per annum. 

(ii) clause 15(1) provides that: 
An employee shall be entitled to payment for non-attendance of work on the grounds of personal 
ill health for 80 hours for each year of service. 

(c) On 1 September 2004 the Commission in Court Session in application 1246 of 2003 varied the Award 
to provide, amongst other things, that: 

The ordinary hours of locomotive drivers shall be an average of 96 hours per fortnight worked 
in shifts of 12 hours on a continuous shift basis. 

(d) The applicant has sought to deduct annual leave and sick leave taken by locomotive drivers at the rate of 
11.55 hours per shift of leave taken. 

(e) The fourth respondent has disputed the deduction of annual leave and sick leave taken by locomotive 
drivers at the rate of 11.55 hours per shift of leave taken. 

3 The applicant claims a declaration that on the proper construction of clause 12(5): 
(a) locomotive drivers are entitled to annual leave at the rate of 288.8 hours per annum; and 
(b) that annual leave is to be deducted at the rate of 11.55 hours per shift of leave taken. 

4 The applicant claims a declaration that on the proper construction of clause 15(1): 
(a) locomotive drivers are entitled to sick leave at the rate of 80 hours per annum; and 
(b) that sick leave is to be deducted at the rate of 11.55 hours per shift of leave taken. 

5 The applicant seeks to have this application heard and determined in conjunction with application 1324 of 2004.” 
Application 570 of 2005 
“1 The applicant has sought an interpretation of clauses 12(5) and 15(1) of the Iron Ore Production and Processing 

(BHP Billiton Iron Ore Pty Ltd) Award 2002 (No. A2 of 2001) (Award). 
2 In the event that the Western Australian Industrial Relations Commission declares that on the proper construction 

of: 
(a) clause 12(5): 

(i) locomotive drivers are not entitled to annual leave at the rate of 288.8 hours per annum; and/or 
(ii) that annual leave is not to be deducted at the rate of 11.55 hours per shift of leave taken, 

(b) clause 15(1): 
(i) locomotive drivers are not entitled to sick leave at the rate of 80 hours per annum; and/or 
(ii) that sick leave is not to be deducted at the rate of 11.55 hours per shift of leave taken, 

the applicant seeks to vary the Award as follows. 
3 In relation to clause 12(5) of the Award by inserting the following underlined words: 

Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 288.8 hours 
per annum.  Annual leave will be deducted for locomotive drivers from their annual leave entitlement at 
the rate of 11.55 hours for each shift of annual leave taken. 

4 In relation to clause 15 of the Award by inserting a new clause 15(13) as follows: 
Sick leave will be deducted for locomotive drivers from their sick leave entitlement at the rate of 11.55 
hours for each shift of sick leave taken. 

5 The applicant seeks to have this application heard and determined in conjunction with application 1324 of 2004.” 
12 The grounds upon which these applications are made are: 

“(a) On 19 July 2002 the Commission in Court Session made the Award, in respect of which 
(1) clause 12(5) provides that: 

Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 
288.8 hours per annum. 

(ii) clause 15(1) provides that: 
An employee shall be entitled to payment for non-attendance of work on the grounds of 
personal ill health for 80 hours for each year of service. 

(b) On 1 September 2004 the Commission in Court Session in application 1246 of 2003 varied the Award to 
provide, amongst other things, that: 

The ordinary hours of locomotive drivers shall be an average of 96 hours per fortnight worked in 
shifts of 12 hours on a continuous shift basis. 

(c) As a result of that variation to the Award the applicant notified the fourth respondent that annual leave and 
sick leave for locomotive drivers would be deducted on the basis of 11.55 hours per shift. 

(d) There is currently a dispute between the applicant and the fourth respondent as to what basis annual leave 
and sick leave for locomotive drivers is to be deducted.” 
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13 Mr Schapper on behalf of the unions filed answers on 27 June 2005 in respect of both applications as follows: 
“APPL 569 OF 2005 : The respondents say on the proper interpretation of the Award it does not prescribe the rate 
per shift of leave taken at which annual or sick leave shall be deducted.” 
“APPL 570 OF 2005 : In relation to paragraphs 3 and 4 of Schedule 2 of the application the respondents agree that 
those provisions should be inserted but, in each case, substituting 9.5 for 11.55.  The respondents say that the figure 
of 9.5 is that which maintains the amount of leave at the same level, both absolute and relative, as those entitlements 
existed prior to the applicant’s unilateral alteration from 7.6 to 11.55.  The figure of 11.55 results in a reduction, 
both absolute and relative, in the amount of leave to which the employees in question would receive.” 

14 Mr Schapper in closing sought, and was granted, leave to amend the respondent’s answer in application 569 of 2005 to add the 
following:  

“Alternatively, it does so at the rate of 9.5, or it does so using a divisor of 9.5”. 
15 For simplicity I will refer to the union/s as the applicant and the company as the respondent.  The company is of course the 

applicant in applications 569 and 570 of 2005.  There is one union applicant in application 1324 of 2004 and several unions as 
respondents (being parties to the award) in the other two applications.   

16 The applications were consolidated for the purposes of hearing by order issued on 25 July 2005.  There was a further 
application for adjournment at conference on 1 August 2005.  The application commenced being heard on 8 August 2005.  Part 
of the reason for the application for adjournment was that Mr Jolly had to be hospitalised.  The Commission decided that given 
the history of this application, that someone would be acting in Mr Jolly’s position in his absence, and that the statements 
largely concerned operational and some historical matter; then the respondent could seek another employee to deal with the 
matter.  This is what occurred and large sections of Mr Jolly’s evidence in his witness statement were adopted by Mr Punter, in 
particular, at hearing. 

17 At hearing on 8 August 2005 Mr Schapper sought leave to amend the application by deleting in paragraph the words “more 
than 2 hours”.  The respondent neither supported nor opposed the application to amend.  Leave was granted to amend the 
application. 

18 I have set out these details in relatively full form for completeness and as it is not readily apparent when one views the file 
what the nature of the claim is.  It is also the case that during closing submissions the applicant in applications 569 and 570 of 
2005 confirmed for the Commission that both applications had been made to ensure that the Commission ordered a variation to 
the award to express the interpretation which the Commission found appropriate in relation to the annual leave divisor issue.  
Additionally, during closing submissions both parties sought further discussions on the issues of the Roster Change Allowance 
and meal breaks.  I congratulate the parties for adopting this course.  The parties reported back progress with these discussions 
to the Commission on 29 August 2005.  The parties do not want the Commission to determine the meal breaks at this point.  
The parties indicated that they have agreed on a six-month trial basis, with a procedure for internal review.  At the conclusion 
of this trial if the agreement proves successful then the parties will seek a consent variation to the award; or depending on the 
state of legislative change, some other legally enforceable instrument.  I will, at the Speaking to the Minutes, seek further 
views of both parties as to whether they wish this matter to be recognised in the order by way of a liberty to apply clause, a 
leave reserved matter, or not at all.  The parties advised that they were continuing to discuss the issue of Roster Change 
Allowance and sought to the end of September 2005 to report back to the Commission. In conference on 21 September 2005, 
the parties sought the assistance of the Commission to conciliate on the Roster Change Allowance.  The matter was left 
following conference for the respondent to consider the proposal put by the union and to report back to the Commission.  The 
respondent has since sought and been granted additional time by the Commission to hold further discussion with the union.  As 
I am now at the point of being able to determine all other matters in this application, I will recognise the Roster Change 
Allowance by way of a leave reserved mention in the order.  This will allow time for further conciliation and if need be a 
determination of the issue on the basis of the evidence presently before me. 

19 Following from this I therefore understand that the amendments to be arbitrated at present, with the exception of the redundant 
provisions, within clause 11(4) as covered above, are as follows: 

“1. Vary Clause 11. — Hours of Work sub clause (4) by adding those underlined as set out below: 
When commencing work after staying in quarters, drivers’ hours shall commence on departure from the quarters. 
The roster shall be kept in such a form that a record of any changes and the time that the change was made is 
readily ascertainable by drivers. 

2. Add the following new paragraph to clause 11(4) of the Award: 
The rail roster shall be physically posted in the Hedland yard office at a place that is convenient for 
drivers to examine. 
The roster shall be arranged such that each day rostered off work shall be 24 hours so that, on a 6 on 5 off 
6 on 4 off roster, the 5 and 4 days off shall be not less than 120 and 96 hours respectively. 

3 In relation to clause 12(5) of the Award by inserting the following underlined words: 
Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 288.8 hours 
per annum.  Annual leave will be deducted for locomotive drivers from their annual leave entitlement at 
the rate of 11.55 hours for each shift of annual leave taken. 

4 In relation to clause 15 of the Award by inserting a new clause 15(13) as follows: 
Sick leave will be deducted for locomotive drivers from their sick leave entitlement at the rate of 11.55 
hours for each shift of sick leave taken. 

20 The respondent opposed the changes in 1 and 2 above.  The applicant (the respondent in applications 569 and 570 of 2005) say 
that the award does not prescribe the rate of shift of annual or sick leave taken; but in effect do not oppose the amendments in 3 
and 4 above but say that the figure “9.5” should be substituted for “11.55”. 

21 Therefore in respect of the 6 issues which Mr Schapper referred to in opening submissions the matters dealing with Roster 
Change Allowance and crib breaks (both on the mainline and at the place for breaks of Finucane Island) are not to be 
determined by the Commission at this point.  The issue of meal breaks I understand will hopefully be translated into a consent 
order or some other binding legal instrument at the conclusion of the trial.  I have dealt with how I will treat the Roster Change 
Allowance matter; other than to say that I will require report back to the Commission in writing by both parties no later than 31 
October 2005.  The issues dealing with posting the roster (which following hearing I understand to mean the master roster 
template), the length of a day off, the sign-on point and the respondent’s application relating to the annual leave divisor are to 
be decided now. 
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Background 
22 This application should be seen in the context of the recent Commission in Court decisions which established the Iron Ore 

Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (AFMEPKIU v BHP Iron Ore Limited & Others 82 
WAIG 2033, AFMEPKIU & Others v BHP Iron Ore Limited & Others 82 WAIG 2048, AFMEPKIU & Others v BHP Iron 
Ore Limited & Others 82 WAIG 2060, AFMEPKIU & Others v BHP Iron Ore Limited & Others 82 WAIG 2066).  Of 
relevance also is the 6% case (AFMEPKIU & Others v BHP Billiton Iron Ore Pty Ltd & Other 83 WAIG 1672, AFMEPKIU & 
Others v BHP Billiton Iron Ore Pty Ltd & Another 83 WAIG 1689, AFMEPKIU & Others v BHP Billiton Iron Ore Pty Ltd & 
Another 83 WAIG 1690); and the decisions that dealt with a range of amendments and further pay increases to that award 
(CFMEU & Others v BHP Billiton Iron Ore and AFMEPKIU & Others v BHP Billiton Iron Ore Pty Ltd & Another 84 WAIG 
3219, CFMEU & Others v BHP Billiton Iron Ore Pty Ltd and AFMEPKIU & Others v BHP Billiton Iron Ore Pty Ltd & 
Another 84 WAIG 3249).  This application cannot be properly considered outside the context of those recent decisions. 

23 The Commission in its decision of 2 November 2001 (82 WAIG 2033) stated (in part): 
“107. The enterprise specific award must fulfil the dual requirements of protecting employees as a safety net and 

providing the employer with a structurally efficient framework within which efficiencies and productivity 
improvements can be pursued. 

108. It should reflect the developments under the process of structural reform that has been going on for the past fifteen 
years. The award cannot harbour inefficient work practices in the expectation that at some time in the future those 
matters may be addressed under another EBA. 

116. We consider that an award should issue. The level of award prescription should be minimal. It should not afford 
an opportunity for the successive layers of negotiated working conditions to be held on to in the expectation of 
further concessions.” 

24 I do not quote all relevant passages of the decision.  However, it is important to note that at that time the Commission dealt 
with the history of industrial regulations between the parties and condensed and simplified that regulation into a new award, 
and in the process awarded significant pay increases.  The Commission did this with a clear mind to a “structurally efficient 
framework”, a balance between employee/employer interests, and set a level of award prescription which the Commission 
described as ‘minimal’.  The Commission had a clear mind to the flexibilities needed to operate the business, the history of the 
parties, and chose to simplify the regulation considerably.  In my view, the amendments sought should be assessed, at least in 
part, against this recent history. 

25 It is then relevant to note, and indeed part of the arguments for the respondent, that some of the claims made in this application 
were similarly made in application 1246 of 2003 (84 WAIG 3219).  In that application the unions sought to add a clause 33 to 
the award to include as follows:  

“33. – Rail Provisions 
(1) This clause only applies to the company in respect of its rail operations and rail employees. 
(2) When drivers are away from their home base they shall sign on and off at the depot quarters and their shift shall 

start and end on such signing. 
(3) Upon notification by a driver to train control, a driver is entitled to cease work for the purpose of a personal needs 

break as soon as it is safe to do so. 
(4) Rosters 

(a) At least 28 days prior to its introduction, the company shall post a roster which shall set out the start and 
anticipated finish time of each shift to be worked by each driver and each driver’s rostered day(s) off.  The 
master roster link is that part of the roster which is not changed on a regular basis.  All drivers will be 
allocated a link on the master roster and will work from top to bottom and then return to the top of the 
roster. 

 The roster shall also incorporate a leave roster whereby each driver’s leave is allocated.  This roster shall 
be drawn up annually in advance by the company in conjunction with the union convenor or his nominee. 
The roster shall contain provision to cover for holiday, sickness, training and relief (HSTR) and drivers on 
the HSTR roster shall be utilised, where available, for that purpose prior to any mainline or yard driver 
being so utilised. 
The company shall not cancel or suspend a roster without prior consultation with the union convenor or 
his nominee. 

(b) No employee’s start time shall be brought forward from that for which they are rostered.  No employee’s 
start time shall be delayed for any period greater than two hours. 

(c) A rostered day off shall be at least 24 hours. 
(d) The minimum rest period between shifts shall be 10 hours. 
(e) If all jobs are covered on the roster and a driver applies for a single day off on annual leave it shall be 

granted provided that there is another driver who is rostered to stand by/spare and is surplus to operational 
requirements. 

(5) Company – Union meetings. 
 Any 2 of the Vice-President Rail, the Rail Manager and the Rail Superintendent shall meet with the union 

convenor, and such other union representatives as the convenor shall nominate, at least once in every month.  
Each meeting shall be during the ordinary day working hours of the convenor and nominated representatives.  The 
company representatives shall discuss the matters raised by the union and provide such information as may be 
requested of them concerning the company’s operations and intentions.  The company shall participate in the 
discussions in good faith and shall use its best endeavours to fully answer the union’s inquiries and requests. 

(6) The union notice board shall be located in a prominent position within the main rail crib room at Port Hedland.” 
[Exhibit R1, Tab 6] 

26 For the matters to be determined presently, it can be seen that sign on at quarters, a minimum of 24 hours for a day off and the 
posting of the roster were considered in the earlier application; albeit in a slightly different context.  The Commission did not 
accede to vary the award to incorporate any of those claims. 
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27 In application 1246 of 2003 there were also a number of claims made which related to annual leave provisions.  None of these 
claims concerned the quantum of annual leave for engine drivers or the divisor to be cited in calculating annual leave for 
engine drivers.  The same is true for sick leave provisions for engine drivers.  There were a number of other claims for leave 
for award employees to align them with leave provisions enjoyed by staff employees.  Those provisions included maternity, 
paternity, adoption, jury duty, compassionate, military service and community service volunteers leave. 

28 The Commission concluded as follows: 
“185. We recognise that there cannot be equality between the two groups of employees because of matters such as the 

ability to change shift systems, having an all inclusive salary, a finish-the-job component, having that salary as 
well as the other conditions determined by BHPB, participation in the incentive programme, administrative 
savings associated with not being required to keep detailed timekeeping, recording and payments systems both for 
time worked and allowances, lack of limitation with not having a rigid classification structure, compliance with all 
workplace practices, policies and procedures as determined by BHPB and as amended from time to time even if 
these are inconsistent with the award.   

186. However the award removed such a wide ranging number of the restrictions which previously existed that the 
significant differences in remuneration between award and AWA employees was also removed other than for the 
approximate buffer in wage rates to compensate for detriment or loss of entitlements elsewhere stipulated in the 
overall award conditions.   

187. We also recognise that historically there has been a difference in the leave entitlements of traditional staff and 
wages employees at BHPB.  Traditional staff, employed as management, professional, administration and support 
staff, do not perform the same or similar work as wages employees.  Although AWA employees are staff for the 
purposes of their employment with BHPB they are employees who perform similar work to award employees 
pursuant to an individual contract of employment with BHPB.  The previous distinction between staff 
employment and wages employment is therefore less distinct.  The distinction between traditional staff and award 
employees may have changed little, if at all.  However, that distinction does apply to the work performed by 
AWA employees and award employees.  As a matter of merit, therefore, if BHPB extends leave provisions to 
employees performing a certain kind of work it is difficult for the Commission to conclude as a matter of fairness 
in the workplace that award employees should be excluded merely because they are employed pursuant to an 
award.  The instrument of employment, being either award or AWA/WPA, does not of itself produce such a 
significant difference in the manner of performance of work, and in some of the examples referred to in these 
Reasons, no difference at all given the integration of AWA and award employees within shifts, to justify a 
significant difference in conditions of employment.   

188. We also consider that there may be an administrative benefit to BHPB in having one set of leave provisions 
applicable to the workforce.   

189. It is not open to the unions, however, to seek to claim leave provisions extended to AWA employees on the basis 
of the performance of the same or similar work and also to claim different leave provisions from those applicable 
to AWA employees.  If the notion of like employees performing the same or similar work receiving the same or 
similar remuneration is to be given credence, it will result in the granting of the unions’ claim to the extent that 
leave provisions applicable to the majority of BHPB employees be extended to the minority under the award.  Not 
to grant the claim will emphasise the “them and us” distinction which in many respects the award hopefully 
reduced.   It is compatible with the efficiencies which BHPB is entitled to from the award.” (Commission in Court 
decision 84 WAIG 3219 @ 3234, 3235) 

29 The Commission went on to state, in supplementary reasons issued on 23 August 2004 as follows: 
“13. Indeed it appears appropriate for the Commission to observe that we have explicitly recognised the existence of 

that system and its importance to BHPB in the decisions we have reached in 2002 to issue a minimalist award 
which has provided BHPB with the environment to achieve significant productivity gains from its award 
workforce and the decisions we have now made which recognises the those reduced differences.  We have not 
resiled from that position and that should be understood by the parties. 

14. We are firmly of the view that the reduction in those differences, and the recognition of that in this decision, is of 
great benefit to BHPB’s productivity.  We considered in the context of the evidence before us of attitudinal 
differences between award and AWA/WPA staff in some areas which arise from the potential and actual 
differences inherent in BHPB having two principal sets of different employment conditions that the increase in 
aggregate wages we have decided can further reduce those differences and enhance the efficient organisation and 
performance of work according to the needs of BHPB balanced with fairness to the employees.” 

Closing Submissions 
30 In closing Mr Lucev submitted that the company had made an undertaking to make available the facilities for local drivers to 

print off from the computer the master roster template.  He submitted that Mr Johncock in his evidence had indicated that 
members of the union were prepared to put the master roster template together once printed off.  He submitted that that ought 
to be the end of the matter and the application should be dismissed.  The union’s concerns are protected by the company’s 
undertaking to the Commission.  Alternatively, if a concern remains then it might be appropriate to leave the matter on the 
basis of liberty to apply. 

31 In relation to “sign-on sign-off” Mr Lucev submitted that this was one of the flexibilities envisaged under the new award.  This 
is apparent from Mr Thomas’ letter of 20 July 2002 [Tab 1, Exhibit R1].  The letter in part says as follows: 

“The exercising of those immediate rights, we were informed, was to include but not be limited to the following changes: 
Drivers in Newman are now to sign on and off at Jimblebar rather than from the quarters as was the case prior 
to 2:15pm yesterday. 

We accept, however, that it is the company’s right to implement changes as part of their rights under the new Award.” 
32 Mr Lucev submitted that Mr Thomas in his capacity as Lodge Secretary accepted that change and that should be the end of the 

matter.  There was a subsequent application to the Commission [Tab 2, Exhibit R1] in which the schedule indicated: 
“Rail employees are now required to drive to Jimblebar junction without pay.  This raises equity and insurance issues.” 

33 Mr Lucev submitted that at Tab 3, Exhibit R1, Commissioner Kenner’s Associate, some four months later, 18 November 2002 
wrote to Mallesons indicating that: 

“Notification to close the above file was received by Commissioner Kenner’s chambers on 18 November 2002.  The file 
will now be closed.” 
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34 Mr Lucev submitted that the matter was brought a second time before the Commission in the 6% case, application 1646 of 
2002.  Mr Tracey’s evidence in that matter indicated that this flexibility was a justification for the second 6% pay rise.  His 
evidence was that drivers signing on at Jimblebar, rather than at Newman, added another 45 minutes to the day.  The union 
relied upon this flexibility to justify the awarding of the additional 6%.  The matter was also raised in application 1246 of 2003 
[Tab 6, Exhibit R1].  The claim was to add a new clause 33 as follows: 

“When drivers are away from their home base they shall sign on and off at the depot quarters and their shift shall start and 
end on such signing.” 

35 Mr Lucev submitted that the Commission dealt with the question in that application in paragraphs 326 to 329 of the decision.  
In paragraph 326 the Commission said, “There has been no persuasive argument brought forward for a change to the place of 
sign on.”  Mr Lucev submitted that there had been no further evidence brought forward in this matter.  Mr Lucev submitted 
that having had the matter dealt with three times in the space of three years, and in circumstances where the evidence is no 
different, it would be contrary to common sense and the public interest to allow the application to succeed.  As to workers 
compensation, Mr Lucev submitted that the employees have received an assurance that they are covered in respect of that. 

36 Mr Lucev says that the union complained that they needed certainty.  There is certainty in that the rule is that sign on, when 
the driver is away, is at the footplate.  This has been the rule for three years and happens unless of course a driver is otherwise 
rostered or there are some exceptional circumstances.  The evidence of Mr Punter [Exhibit R13] is that if a driver is otherwise 
rostered for example at MAC or Yandi then time is allowed on the roster for the driver to drive between those places.  
Similarly if a driver winds up in the wrong place then driving time is allowed to get the driver back to the place where he 
should be [Exhibit R13, attachment LRP4]. 

37 Mr Lucev submitted that in any event the sign on sign off at the quarters lacked merit as everyone has to drive to work.  Mr 
Johncock agreed in evidence that he had to travel further from home to Nelson Point than he does from quarters to Jimblebar 
junction.  It matters not that the driver is in a BHPB vehicle or on a BHPB lease.  It matters not that the driver does a pre-
vehicle check as driving remotely anyone would do so; or that the driver may be on radio during the trip. 

38 Mr Lucev submitted that to introduce such a change to the award would cause a differentiation between award and AWA 
drivers.  This is differentiation that the Commission in Court had been at pains to eliminate.  Due to the trial of mid-track 
changeovers it may not be an issue in the future.  The application should be dismissed. 

39 In respect of the annual leave variation Mr Lucev submitted that the starting point was the new award in which the entitlement 
was established for 288.8 hours annual leave.  The decision in application 1246 of 2003 then changed the shift arrangements to 
12-hour shifts.  Mr Ritchie’s evidence is that having read the decision he moved to formally align the divisor for locomotive 
drivers with the divisor which applies to the remainder of BHP’s 12-hour shift workforce.  Paragraphs 185 to 189 of the 
Commission’s decision in application 1246 of 2003 deal with this issue.  In paragraph 188 the Commission said: 

“We also consider that there may be an administrative benefit to BHPB in having one set of leave provisions applicable to 
the workforce.” 

The Commission then went on to say at paragraph 189: 
“It is not open to the unions, however, to seek to claim leave provisions extended to AWA employees on the basis of the 
performance of the same or similar work and also to claim different leave provisions from those applicable to AWA 
employees.” 

40 It is clear from Mr Ritchie’s evidence that the concept that one set of leave provisions applies equally across the workforce 
gave rise to the particular divisor of 11.55.  His uncontroverted evidence is that every other employee in the business working 
on 12-hour shifts has 11.55 divisor.  It would be inappropriate to treat the locomotive drivers differently as a matter of equity.  
This application in essence seeks to grab back the additional 18 days of leave that the union claimed and was rejected in the 
original award hearing.  It is clear from the new award application (A2 of 2001) that subsequent matters dealt with by the 
Commission in Court (applications 1646 of 2002 and 1246 of 2003) that the Commission has given consideration to the entire 
package of terms and entitlements for award employees including locomotive drivers. 

41 Mr Lucev submitted as a matter of interpretation that the Commission chose to express annual leave in clause 12 in terms of 
hours per annum (ie 288.8 hours).  If the Commission in Court had meant to provide a number of shifts away from work they 
would have said so.  Similarly if the Commission in Court meant to provide a number of weeks or days of work they would 
have said so. 

42 Mr Lucev submitted that the problem with the calculations of the applicant in Exhibit A4 is that it is an entirely artificial and 
historical construct which following the introduction of the new award no longer applies.  Prior to the new award, calculation 
of annual leave included a number of components and people played around with them from time to time.  On the evidence in 
this application included in those components are 8 days in lieu which are the so called personal days off.  Those personal days 
off have not been included in the new award.  To grant this application would be to give back an entitlement of 8 personal days 
off.  It would be to give back an entitlement to annual leave for Saturdays and Sundays which now form part of normal 
ordinary hours.  It is to give back an entitlement for the 20th shift on the basis of 38 hour week arrangement.  Clearly the 38 
hour week arrangement was swept away with the new award if not before.  The Commission in Court considered all these 
issues in coming to the view about an annual leave entitlement of 288.8 hours. 

43 Mr Lucev submitted that the evidence in respect of Goldsworthy is confusing.  Mr Ritchie’s evidence is that at Goldsworthy 
there was an entitlement to 228 hours of annual leave with a divisor of 9.5 which would have produced 24 shifts.  With the 
divisor of 11.55 this meant 288.8 hours in current terms.  If 30 shifts of annual leave were to be suggested as being the case at 
Goldsworthy, then the divisor would need to have been 7.6 to arrive at an entitlement of 228 hours.  The only reason that 38 
shifts of leave were provided at Goldsworthy was for the historical aggregation of public holidays, Sundays, 38 hour weeks, 
etc.  These were swept away in the Commission in Court decision. 

44 In addition at Exhibit R3 Tab 1 (clause 14, page 1489) the entitlement was expressed historically in terms of rostered shifts to 
30 days annual leave for employees engaged in continuous shift; this applied not just to locomotive drivers.  In clause 3(a) 
there appeared an additional 8 rostered shifts of leave per annum, public holidays, work in excess of public holidays, public 
holidays during annual leave, working on the 20th shift.  That instrument expressed it clearly in terms of rostered shifts not 
hours.  Therefore the correct interpretation lent weight why these issues is hours of work and not shifts of work which is the 
current position. 

45 It is Mr Ritchie’s evidence also [Exhibit R9, attachment KGR4] that for 12 hour shifts leave was to occur at the rate of 228 
hours per annum, equating to 19 shifts of leave, and that for sick leave it was 76 ordinary hours per annum equating to 6.3 
shifts. 
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46 Mr Lucev submitted that if there is some suggestion that the 11.55 divisor might adversely affect current employees and, for 
example, provide a negative leave balance to some employees, it may be avoided by applying a future implementation date for 
the divisor.  Alternatively, if the Commission is concerned about a disadvantage for the present drivers, then those drivers 
might be quarantined from the change.  Under this suggestion new drivers on the award would attain the same leave 
arrangements with the same divisor as other employees. 

47 In terms of the application for 24 hours off, Mr Lucev submitted that this is an application which was litigated previously and 
lost.  In Exhibit R1 at Tab 6 there is a claim for, “a rostered day off shall be at least 24 hours”.  The claim was made in 
application 1246 of 2003 and the Commission did not accede to it.  What is sought here is absolutely inflexible.  No regard is 
had whatsoever for the requirements of operating the business.  The current roster is one of swings and roundabouts.  
Sometimes employees do get a little less than a perfect 24 hour break.  However, the average cycle time off is presently 25.29 
hours.  Mr Johncock agreed that that was probably the case.  This application should therefore be dismissed. 

48 Mr Lucev submitted that there was no special circumstance warranting any retrospectivity in terms of operative date.  
Complaints have been made in the past about the haste with which orders of the Commission had been implemented where 
there is a current operative date.  A prospective operative date would at least allow for some form of consultation and 
conferences if necessary to sort out issues.  A retrospective operative date is simply impracticable in respect of most of the 
issues within the claim. 

49 In terms of the wage fixing principles Mr Lucev submitted that paragraphs 94 to 112 of the Commission in Court’s decision in 
making the new award were relevant.  The Commission referred to the award’s safety net principles needing to be complied 
with.  The Commission stated: 

“The objective must be to establish terms and conditions consistent with demands for structural efficiency and 
productivity based outcomes” (Paragraph 96). 

Mr Lucev submitted that the new award did away with history and established a new platform for the industrial relationship.  
The Commission stated: 

“The award cannot harbour inefficient work practices in the expectation that sometime in the future those matters may be 
addressed under another EBA” (Paragraph 108). 

Mr Lucev submitted that by this application the union seeks to reimpose incumbrances in the terms and conditions of 
employment.  

50 Mr Schapper in closing submitted that sign on for working hours should commence on departure from quarters when working 
away.  Locomotive drivers are entitled to have prescribed in their award when their working time starts.  The time at which 
work starts is fundamental to the whole contract.  It should not be left to the discretion of the company.  On the day the new 
award was delivered the company changed the sign on place from quarters at Newman to Jimblebar junction, thereby moving 
the start time 20 minutes; that is 20 minutes of unpaid travel time for the driver.  Mr Thomas’ letter was related to the 
company’s right to change the sign on times.  It did not relate to the right to change the place of sign on.  The award referred 
only to sign on at Jimblebar junction when a driver had stayed at Newman quarters.  Since that time there have been 
developments which say that the issue of where one signs on and when working time commences remains a live issue.  Outside 
of the issue dealt with in Mr Thomas’s letter.  Mr Schapper referred to Mr Jolly’s statement [Exhibit R5, paragraph 16] in 
which Mr Jolly says: 

“One of the flexibilities that BHP gained following the making of the award was the ability to change the sign on and off 
times for the Award drivers at Jimblebar Junction”, and, “This means that their payment for work commences from their 
time at work, not travelling to and from work”. 

51 Mr Schapper submitted that the circumstances facing a driver were different from normal work in that the driver whilst at 
quarters rings the traffic controller to find out where to go, is then directed, has the radio and is subject to direction during the 
course of the journey.  The locomotive driver is driving a company car on a company lease.  The employee is covered for 
workers compensation and has to do pre-start checks on the vehicle.  There are many other places other than Newman where a 
driver stays in quarters, eg Yandi and Mining Area C.  The driver then has to travel to different places to commence work.  
When a driver is required to drive from quarters to a different destination, because the returning train has been diverted, the 
position is unclear.  Does the driver sign on at quarters or at the footplate?  Mr Schapper pointed to the evidence at paragraph 
32 of Mr Jolly’s statement whereby he informed Mr Johncock that in relation to OB18 he may be required to sign on at the 
mine.  Mr Schapper submitted there is any number of different combinations and permutations as to where a driver may stay 
and where he may be required to next commence work.  In these circumstances it is necessary for the Commission to make the 
rule. 

52 With respect to the master template roster Mr Schapper submitted that notwithstanding the respondent’s undertaking to print 
off and make available the roster, there remained a concern that with a new superintendent or new manager the position might 
change.  Hence the provision should be inserted in the award.  The applicant’s view is that a day for the purposes for the 5 and 
4 days off is 24 hours. 

53 Mr Schapper submitted that the question of annual leave was a critical matter from the applicant’s point of view.  The 
respondent’s position is simply to cut the leave entitlement which has been long standing for engine drivers.  There can be no 
doubt that the company’s proposal represents a real reduction in the annual leave entitlement of engine drivers.  The evidence 
is that engine drivers at BHPB, whether they originated from Goldsworthy or the Newman line, have since at least 1988 been 
entitled to 7.6 weeks of leave.  That is the uncontradicted evidence of Mr Johncock and Mr Punter.  The situation prevailed 
until August or early September of 2005.  This arrangement survived through a myriad of changes to unregistered agreements, 
registered agreements and the new award that now applies.  In 1988 Goldsworthy drivers worked Monday to Friday on 8-hour 
shifts.  They then went to a seven day continuous shift operation on 8-hour shift basis.  Subsequently it went to 10-hour shifts 
and then subsequently in 1993 it went to 12-hour shifts.  It stayed on 12-hour shifts at Goldsworthy until the driver only 
operation when it went to 10-hour shifts and a 50-hour week.  The driver only operation of 50-hours per week lasted until late 
August/early September 2004 when, after the decision in application of 1246 of 2003, the operation went to 12-hour shifts on a 
48-hour week.  Engine drivers always enjoyed 7.6 weeks of leave throughout all the changes to hours and shifts systems. 

54 With the introduction of the new award in 2002 there was provision inserted in the award for 288.8 hours of annual leave.  
This was a common provision between the union and the company.  There was a provision of 228 hours for others under the 
new award; but 288.8 hours for rail.  Mr Schapper suggests that the question on an interpretation claim is what the parties 
meant when in effect by consent they put in 288.8 hours.  The respondent’s position is that the Commission should not look at 
the past.  The union’s submission is that to understand what 288.8 hours means the Commission has to look at the past.  Mr 
Schapper referred to the union’s calculations at Exhibit A4.  The divisor used in the 12-hour shift at Goldsworthy, prior to the 
driver only operation, was 9.5.  If one were to use a divisor of 7.6 then under the 288.8 hours annual leave this would provide 
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for 38 shifts of leave.  If a divisor of 10 was used then it would translate to 28 shifts, which would be 6 weeks leave because 10 
shifts are worked in a fortnight.  Mr Schapper then went on to submit as follows: 

“So it's clear from that that by using the divisor of 7.6 for a 50-hour week, 288 hours translates into the same length of 
leave as 288 hours of leave for a 38-hour week. It works out to be exactly the same for a 48-hour week at 6 on - - 6 on/5 
off, 6 on/4 off, 288 hours of leave using a divisor of 9.5.  That's the third example which is spread over both pages in A4.  
288 divided by 9.5 as the divisor is 30.4 shifts, and over the 6/5, 6/4, 6/5 and so on, that's 53.4 days which is 7.6 weeks” 
(Transcript p.263). 

55 Mr Schapper submitted that what is constant is the weeks.  The conversion of hours to weeks is constant.  This is kept constant 
by adjusting the divisor.  In the 12-hour shift system you adopt the 9.5 divisor to keep 288 hours at 7.6 weeks.  What the 
parties meant then by putting 288.8 hours into the award was that it would be 7.6 weeks. 

56 Mr Schapper submitted that the origin of the 288.8 hours proves that it results in 7.6 weeks.  Exhibit R3, document 1, the 
Newman part 2 of the award as at 1991 in clause 14 - annual leave states: 

“Employees engaged as continuous shift employees shall ….. be entitled to 30 rostered shifts of annual leave.” 
But then employees get an additional 8 rostered shifts of leave per annum making it 38 shifts.  38 shifts times 7.6 hours is 
288.8 hours.  This arrangement continued right through to the new award.  Mr Schapper submitted that in application 1246 of 
2003 Mr Ireland gave evidence that award employees enjoy almost 8 weeks of annual leave per annum which is considerably 
more than AWA and WPA drivers.  This evidence being some two years after the 2002 award was made.  In this case the 
company was saying in their evidence that 288.8 hours means 7.6 weeks. 

57 At paragraph 316 of the decision the Commission records: 
“Mr Dixon submitted that the union claim, of 12-hour shifts over a 42 hour period, will not create efficiencies.  He said, 
“it will still require separate schedules of work or rosters.” 

And 
“The AWA drivers work an average of 48 hours, they can be required to work more hours (eg to fill in for “grey days”), 
their rates include an element for overtime (i.e. the finish-the-job component), they can be brought forward or laid back 
without penalty and their annual leave entitlements are less than award drivers.” 

58 The company did not at that time say to the Commission that if the Commission were to award the claim for 12 hour shifts or a 
42 hour week then there should be a reduction in the annual leave entitlements for employees.  Mr Schapper submitted that 
comments of the Commission at paragraphs 187 to 189 in matter 1246 of 2003 should be seen in the context of the union’s 
claim for a variety of leave provisions that were enjoyed by AWA drivers.  In that context the Commission said: 

“It is not open to the unions, however, to seek to claim leave provisions extended to AWA employees on the basis of the 
performance of the same or similar work and also to claim different leave provisions from those applicable to AWA 
employees” (Paragraph 189). 

59 The union at that time was not claiming annual leave.  The annual leave had been agreed earlier at 288.8 hours.  These 
comments of the Commission are no basis for Mr Ritchie to conclude that the annual leave entitlements of award and AWA 
employees needed to be equated.  Mr Schapper submitted that the two bases upon which the Commission chose to introduce 
12-hour shifts were to create fairness by an equal spread of work and get rid of the hostile roster for award drivers.  It was not 
to equate Award with AWA drivers.  Mr Schapper submitted that in relation to the other various leave provisions including the 
amount of sick leave, the company did not extend those provisions to the award drivers.  He submitted that there is internal 
contradiction in the company’s own case and they use the divisor 11.55 not 12 (i.e.12-hour shifts).  So the company’s 
proposition is the employee gets 25 shifts at 12 hours being 300 hours of annual leave not 288.8. 
Master Roster Template 

60 This is an issue which was clarified during the course of the hearing.  What is being sought is an amendment to mandate that 
the Master Roster Template be printed off the computer and posted in the Hedland yard office at a place convenient for engine 
drivers to inspect.  Both parties confirmed for the Commission that it is the Master Template Roster, as opposed to other 
rosters or roster variations that are produced from time to time.  I understand that this is sought so that drivers will be able to 
track changes to the roster which they were originally posted to work.  As opposed to a more operational point of knowing on a 
daily basis what work, place of work and commencement time they might be required to perform.  Mr Johncock expressed this 
claim as follows: 

“What exactly is it that you want a hard copy of then?- --We want a hard copy of, for example, that third roster that you 
talk about, unchanged. We want it so that it's not changed, that the first one is going to be changed on a daily basis, the 
second one may have changes in it, for example, people's annual leave, and some people are going to be moved around to 
cover the annual leave, and the third one may be changed just minutely. It may have one or two lines changed in it. We 
want - - we want a template roster that shows us if everybody did their own job and nobody needed to covered, except for 
the MEUs?, the people on the roster relief for holidays, that's what it would look like.” (Transcript p.64)  

He then went on to say: 
“If we're given a copy we're able to put it together ourself and put it on the wall, but it's actually getting the roster without 
any changes on it. When - - when Mr Punter and Ms Sulaiman do up the roster they do it up with no names, so - - and it 
starts so that every job is covered. And that's what we're after. We're not worried about who the names are on the roster. 
We just want it so we can go through in 6 months' time and see if nothing changes, this is what I should be working.” 
(Transcript p.65) 

61 The respondent undertook to print off and make available the master template roster, which I am told is quite large, to then 
allow the drivers to paste together the roster and post it at an appropriate location.  Mr Lucev referred to the above evidence of 
Mr Johncock.  Mr Schapper maintained that the award amendment was still required as the practice of management may 
change, with change of personnel, and hence the requirement to post the roster would be lost. 

62 Having heard the submissions and evidence I would not vary the award to prescribe the posting of the roster as sought.  In 
saying this I consider that it is valid for the roster to be posted.  The explanation given by Mr Johncock as to why it is 
necessary is persuasive, and seemingly persuasive enough for the respondent to agree to at least make available the roster in 
hard copy.  Mindful of the recent history to the award I do not consider it necessary or appropriate to fill up the award with 
such prescription.  The necessary result will be achieved and achieved through a practical rather than mandated solution.  
Seemingly it will not be an onerous or difficult task for the engine drivers to paste and post the roster as Mr Johncock on behalf 
of the union has agreed to do.  If in future this issue causes a problem then the applicant need only resort to this passage in the 
decision to lend weight to its arguments. 
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24 Hour Break 
63 The union’s claim is that a break should be a direct multiple of at least 24 hours.  Mr Johncock referred to Mr Young who 

received 119 and one half hours break for 5 days off.  Mr Johncock under cross-examination agreed that currently, on average, 
the break (which is either 4 or 5 days off) is greater than 24 hours (Transcript p.70).  As noted this claim was also made in 
application 1246 of 2003, and rejected by the Commission.  There was evidence given in application 1246 of 2003 by Mr 
Ireland and Mr Johncock which would also lead the Commission to conclude that the number of times any driver receives less 
than 24 hours off is limited.  Mr Ireland said he was aware of one driver, and this was at the driver’s request.  Mr Johncock 
said that he was aware of at least 3 drivers.  There is nothing new in the evidence for the applicant to suggest that such a 
provision is necessary or an equitable remedy.  Indeed, to insert such a provision, having regard to the evidence, would 
introduce an unwarranted inflexibility into the operations.  I would not grant this claim. 
Sign On 

64 The award does not prescribe the place of sign-on.  The award simply at sub-clause 11(1)(b) states: 
“The Company may set and vary the start time for commencement of ordinary hours to meet the Company’s operational 
requirements.” 

65 In application 1246 of 2003 the Commission referred to the evidence of Mr Johncock as follows: 
“278. Mr Johncock’s evidence is that immediately following the 2001 award, BHPB changed the place of sign on and 

sign off from the quarters at Newman to the train at Jimblebar Junction (referred to as sign on at the plate).  This 
meant that 40 to 50 minutes per return journey from quarters to the train and back was converted from working 
time to leisure time or from paid time to unpaid time.  This was not covered during the award proceedings.  A 
similar situation applies at the Yandi mine.  Until July or August 2003 the sign on/off was at quarters at Yandi.  
Now the position for sign on and sign off is at the train.  The effect of the change to the position for sign on and 
sign off is to increase the working hours of award drivers.” 

The Commission concluded at paragraph 326 that there was no persuasive argument brought forward for a change to the place 
of sign on. 

66 Mr Johncock’s evidence in this matter is that drivers in Hedland sign on at the Hedland yard office.  In Newman at the 
footplate of the locomotive.  This means a 10 minute (Newman) or a 20 minute (Jimblebar Junction) drive from quarters.  A 
pre-start check of the company vehicle and a telephone call to train control is often required prior to sign on.  For Yandi or 
MAC, if the driver is at Newman, sign on is at Newman quarters.  The drive to Yandi takes about 2 hours; the drive to MAC 
takes about 1 hour 20 minutes.  If at Yandi, sign on is at the footplate.  This is about a 15 minute drive.  If quartered at Yandi 
and commencing at MAC then sign on is on departure from Yandi quarters.  The drive is about 50 minutes.  When booked off 
at MAC quarters and commencing at MAC the sign on is at the footplate.  This is about a 20 minute drive.  If at MAC quarters 
and commencing at Yandi, the sign-on is on departure from quarters.  The drive is about 50-70 minutes depending on whether 
the locomotive is at Yandi 1 or Yandi 2. 

67 Mr Johncock says that it is proposed to commence railing ore out of Orebody 18 (OB 18).  The drive from Newman quarters 
to Jimblebar mine and OB 18 is about a 60 minute drive.  Mr Johncock in his statement [Exhibit A5] paragraph 9 says: “In 
discussions with Geoff Jolly I was told that when OB 18 comes on line, drivers will be required to drive from Newman 
quarters to OB 18 and sign on at the foot plate there.”  

68 Mr Johncock emphasised this in his reply statement [Exhibit A6].  He says, “The trip from Newman quarters to Jimblebar 
mine is a minimum of 45 minutes driving in ideal conditions.  Mr Jolly refuses to advise when work time commences in such a 
case and we have been unable to reach agreement regarding payment of travelling time to Jimblebar mine”. 

69 Mr Johncock in his statement at paragraph 11 [Exhibit A5] says as follows: 
“Further, in each case before commencing the drive from quarters, the driver is required to perform a pre-start check on 
the BHP provided vehicle.  That check includes checking the tyres, oil, water and lights and takes a few minutes.  It is 
also a requirement that the driver telephone control or the co-ordinator before leaving quarters to ascertain where the train 
to be worked on is.  These are requirements or instructions of BHP which, due to the sign on being changed from quarters 
to the foot plate, are now carried out in the employees own time.” 

70 Counsel for the applicant emphasised this aspect in opening submissions.  Mr Schapper submitted : 
“Now, when one is driving in these circumstances, it has to be borne in mind, Commissioner, that they're driving a 
company vehicle, they're required before they commence driving, to conduct a pre-vehicle check, that is, check the 
vehicle and make sure it's okay and fit for the purpose for which it's going to be used, they're required to notify train 
control, they're required to have the radio - - they have a two-way radio with them in the vehicle and on, so they are 
contactable by train control for the duration of the journey, and they are, of course, travelling on the company 
lease.”(Transcript p.10) 

71 Under cross-examination Mr Johncock says as follows: 
“the furtherest I travel would be from South Hedland to Port Hedland, but when I'm down in Newman you travel from 
Newman out to Jimblebar Junction which there wouldn't be much difference between the two. It takes about 20 minutes.” 
(Transcript p.41) 

72 He maintains that the two journeys are different because on his drive to Jimblebar Junction he drives a company vehicle, is 
under instruction and on a company lease.  It is not in dispute that Mr Johncock is covered for workers compensation during 
this drive to Jimblebar Junction (Transcript p.44).  The company gave an assurance to this effect. 

73 The above then regularly requires a drive up of 20 minutes in length in an employee’s own time, in a company vehicle, on 
company property.  Mr Johncock considers that driving a BHPB vehicle on BHPB property ought to be regarded as work time.  
This arrangement can also mean that a driver is spending time in control of company machinery in excess of 12 hours due to 
the additional driving time. 

74 Mr Johncock says that due to changes in the rail system there needs to be a rule laid down ordering when paid work 
commences.  In his view this would serve to limit the tendency on the part of the respondent to shift work related tasks to the 
employee’s own time.  Mr Johncock says that if this is not accepted then employees require a legally enforceable, irrevocable 
arrangement to assure they are covered by workers compensation in travelling time.  He says that BHPB are self insurers and 
that employees are only covered by a verbal assurance at this time. 

75 If the trial of mid-track changeovers is completed successfully then typically a driver in Port Hedland would exit Port Hedland 
at the start of the shift and then return to Port Hedland at the end of shift.  This would limit the driver’s stay in quarters except 
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for the odd occasion perhaps or for familiarisation trips.  The applicant submits that this is only a trial, there have been trials 
before and practices have changed subsequently or reverted to old procedures.   

76 The applicant submits that a provision needs to be put into the award as there are now different quarters at Yandi and other 
mines coming on.  The applicant says that the Commission should lay down the rule as to when work commences and not 
simply allow the Company to decide this.  The simplest and fairest method, in the applicant’s submission, is to specify that if a 
driver is away from home then sign-on is when the driver departs quarters. 

77 There is new evidence in this matter about the practices for sign on depending on where the driver is quartered and where the 
driver is to commence work.  The evidence in application 1246 of 2003 was not as extensive.  The applicant argues that 
certainty should be given to the practice and that it not be left simply to the discretion of management.  The respondent 
submitted that there is certainty; namely sign on is at the footplate.  However, on the uncontradicted evidence of Mr Johncock 
the practice is more varied than that.  It would seem that for the longer journeys by vehicle then sign on is at quarters.  The 
applicant also complains that new mines are becoming operational and that the respondent, through Mr Jolly, has been asked 
where sign on will be.  Mr Johncock says that Mr Jolly has said that it will be at OB 18.  The respondent submitted that a 
decision is yet to be made on this and that there is no reason for the Commission to prescribe a start time in the award.  The 
applicant submitted that it is fundamental to know when one is to start work and that this question should not simply be left to 
the respondent to decide.  The claim only relates to sign on whilst away in quarters. 

78 Having considered these arguments I am not convinced that the applicant has made out a case to include a clause in the award 
at this time.  This claim was rejected in application 1246 of 2003.  The focus in that matter was on the change of practice, 
when the new award issued, to change sign on at Newman and Yandi from quarters to footplate.  The additional evidence and 
submission now concerns the variety of practices dependent on the place of quartering and the place of start, the respondent’s 
position as to the start place for Jimblebar mine, that there may be other such instances which may occur, and it is emphasised 
that the travelling is on company property, in a company vehicle and under company direction.  I am not persuaded by the last 
point.  In my view this is no more than ensuring the driver knows where to go, that by way of preliminary checks the vehicle is 
in a safe condition and that the driver has the facility to get to his work destination.  These reasons do not of themselves 
compel a conclusion that the driver should commence working time before getting into or attending the company vehicle.  I do 
not consider that these reasons take the matter further from earlier proceedings.   

79 I am mindful also that to prescribe a practice in the award of sign on at the quarters would mean a different daily operational 
practice for AWA and award drivers.  Unless AWA drivers were changed to align with the award.  This reason is not 
compelling of itself, but is a consideration in light of what the Commission sought to achieve operationally in application 1246 
of 2003 by moving award drivers to a 12 hour shift basis. 

80 Having said that I am persuaded by the argument that it is not simply a matter for the sole discretion of the employer as to 
where sign on should be.  An employee under the award is entitled in my view to have some greater clarity or certainty than 
that.  This is particularly so as a decision by the employer on this matter could, but has not to date, have the effect of 
significantly decreasing the leisure time for an employee between shifts whilst away from home base.  The decision of the 
employer must be seen to be reasonable in the context of the working arrangements.  To date it would seem that the employee 
is required to drive for about 20 minutes to get to work when quartered away.  I am not seeking to be precise as to the duration 
of the journey because I am sure that the timing changes depending on the driving conditions.  The memorandum by Mr Taylor 
attached to Mr Johncock’s witness statement also suggests that the Newman quarters to Jimblebar Junction journey is 22 
minutes.  Evidence about the length of this journey varied somewhat in the 6% case and in application 1246 of 2003.  I am also 
mindful of the need for flexibility in operations which was stressed by the Commission in making the award and granting the 
pay increases.  Nevertheless it would seem to be a journey which is approximate in length to the journey an employee might 
undertake to work in Port Hedland.  Given the context in which this enterprise award operates that in my mind is not a bad 
guiding principle or rule of thumb to apply.  It is then obvious from my comments that I would not view as reasonable a 
decision by the employer to require sign on at the footplate at Jimblebar mine if the employee was quartered at Newman.  This 
would require the employee to drive approximately 45 minutes (see Mr Taylor’s memorandum) to then commence a 12 hour 
shift.  It seems to me, on the evidence before me, that the employer has in practice adopted a position whereby the longer 
journeys are treated as work time and sign on is then taken to be at quarters.  The evidence is that the only journey where there 
is remaining doubt as to the practice to be adopted is the potential journey from Newman quarters to Jimblebar mine or OB 18. 

81 I am reticent given the background to the award, which I have outlined above, to deal by way of prescription with an 
operational issue which on the evidence from both parties is changing in character and changeable.  I do not accept that given 
the additional evidence before me there is a reason to deviate from the earlier Commission in Court decision and to now 
prescribe that sign on be at quarters.  I would, however, encourage the parties to consider my reasons and to resolve a sensible 
outcome for sign on for the new mining operations.  Given my reasons it would seem to be a straight forward matter to resolve.  
If not, or if there are new complexities to the operations not considered by this decision, then the matter can be brought to the 
Commission by way of an appropriate application. 
Annual Leave 

82 In relation to the Annual Leave divisor the applicant union exhibited a series of calculations [Exhibit A4] to show what the 
effect a divisor of 11.55 would have on an employee’s leave.  It would reduce the leave available from an absence of 7.6 weeks 
to 6.1 weeks. 

83 Mr Johncock’s evidence is that he has been employed as an engine driver since 1988 and no matter whether he worked 8, 10 
or 12-hour shifts, and irrespective of the shift pattern, he received just under 8 weeks in leave.  This included the additional 
leave to cover public holidays.  The applicant submits that the company unilaterally changed the annual leave divisor following 
the decision in application 1246 of 2003.  The applicant says that at best this was a sleight of hand by the respondent in that 
they wrongly construed that decision to mean that Award and AWA annual leave conditions should be equated with the 
introduction of 12-hour shifts. 

84 Mr Johncock’s evidence is : 
“Okay. From 1998 to the present time, can you describe to the Commission the different shift systems you have worked 
as a locomotive driver?---Yes. In 1998 when I got on we were working five - - five 8-hour shifts a week. We actually shut 
down on weekends. Then when we went to continuous shifts which was - - it was still the five 8-hour shifts, but over the 
weekends. We then went to the 10 10-hour shifts when, I think, that was Nimigo? come on line, then we went to the - -  
So roughly when was that?---About 1989, I think, somewhere there. Then we went to the 12-hour shifts in 1993 when 
Yarrie come on line, then we went back to the 10-hour shifts when the driver only was put in place and then the - - the 
new award was made, some time after that we went back to the 12-hour shifts. 
Well, these 12-hour shifts you're working now - - ?---Yes. - - came in when?---Last year. 
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Right. Okay?---I think it was September last year. 
All right. Now, up until this most recent period of working 12-hour shifts, what annual leave have engine drivers been 
entitled to for that time?---In regards to hours, it was around the 288, or I think it was slightly more, and in regards to time 
off the job was just under 8 weeks. And has that ever changed other than recently?---No. (Transcript p.29) 

(The reference to 1998 should be 1988) 
85 Mr K Ritchie under cross-examination says as follows: 

“(TO WITNESS): What was it that changed, Mr Ritchie, last year, in the move to 12-hour shifts that resulted in leave 
going from 7.6 to 6.1 weeks?---In terms of the change, I guess the move to 12-hour shifts and the decision of the 
Commission the only thing that changed was the divisor in terms of the 288.8 hours of annual leave entitlements. 
Mm. All right. And the divisor of 11.55 was a divisor selected unilaterally by the company?---It's the only logical divisor 
to apply to rail employees who are on 12-hour shifts. 
No. It was the divisor selected unilaterally by the company, wasn't it?---Well, it was a consequence of the decision that 
that becomes the logical divisor to apply to employees on 12-hour shifts. 
Well, I'm saying it was - - I'm putting to you that you decided 11.55 or someone within the company decided that you 
would simply apply 11.55 as the divisor to the 288.8?---Well, given - - given the Commission - - the Commission in 
Court's decision, yes. 
All right. So you say it's based on the Commission in Court Session's decision?---Well, it's - - yes. 
Which one?---Sorry? 
Which decision?---The - - I think it's 1246. 
Right. The decision last year that introduced the 12-hour shifts?---That's correct. 
Right. What is it specifically in that decision that says you use 11.55?---Well, there's nothing in that decision which 
specifically says that, but the Commission in Court's decision in the reasons for the decision talk about as far as possible 
there should be an alignment and - - 
I couldn't actually find that myself but perhaps Mr Lucev can point to it. 
MR LUCEV: Paragraphs 185 to 189 of the decision, Commissioner. 
MR SCHAPPER: All right. Well, we'll have a look at those. You don't - - you didn't read the bit where the Commission 
based its decision to award 12-hour shifts on the necessity to do equity to engine drivers in terms of the spread of work?--
- I think - - well, I've certainly read the whole decision but in terms of the annual leave the 288.8 and the appropriate 
divisor is - - is something that needs to be looked at and a position taken forward by the company to get that alignment.” 
(Transcript p.112-113). 

86 Mr Ritchie was then cross-examined as to whether differing divisors were used, but the amount of leave in weeks remained 
constant, when historically differing shift lengths were worked by engine drivers.  He confirmed that the leave in terms of 
weeks remained the same.  He then gave this evidence under cross-examination: 

“And then the - - then you decide - - it was your decision, wasn't it, to use 11.55?---Yes. 
Then you decided that the Commission had decided that 11.55 was the appropriate divisor?---No. What I said was that the 
288.8 hours and the move to 12-hour shifts by, I guess, all the rail crew to maintain as close as possible that - - that 
consistency, 11.55 was - - was introduced as the divisor, as the new divisor, without changing the annual leave 
entitlement.  
It does change the annual leave entitlement for practical purposes, doesn't it, Mr Ritchie?---It doesn't change their 
entitlement to those hours of annual leave.  
No. It changes the amount of time they spent away from work, doesn't it?---Yes. 
MR SCHAPPER: And it reduces the amount of time they are available to work for the company, doesn't it?---Reduces the 
amount of time available?  
The use of the 9.5 divisor instead of an 11.55 divisor?--- Well, I don't know that it would reduce the amount of time. I 
mean, the amount of time is reduced by virtue of going to the 12-hour shift pattern. I - - you know, I'm - -  
No, no. No, no - - ?--- - - not too sure about that.  
Well, think about it. You use an 11.55 divisor, they're away from work for 6.14 weeks?---Right.  
You use a 9.5 divisor which is what we say, and they're away from work for 7.6 weeks?---Right.”(Transcript p.113-114). 

87 The award stipulates at Clause 12 as follows: 
“(3) Employees working on shiftwork shall be entitled to annual leave at the rate of 228 hours per annum.  
(4) Track crew employees working on shiftwork at Redmont, Newman and Port Hedland shall be entitled to annual 

leave at the rate of 228 hours per annum.  
(5) Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 288.8 hours per 

annum.” 
88 I do not need to canvass the evidence on this issue further.  What is clear from the above evidence, and the evidence and 

submissions generally, is that following the decision of the Commission in Court in application 1246 of 2003, Mr Ritchie 
considered that decision and instructed payroll that the divisor for engine drivers should be 11.55.  This had the effect of 
reducing the available annual leave for an engine driver under the award from 7.6 weeks to 6.1 weeks.  Mr Ritchie had regard 
in particular for paragraphs 185 to 189 of that decision.  Those paragraphs have been recited previously.  Mr Ritchie took the 
intent of the Commission to be that award and AWA drivers should enjoy the same annual leave conditions and to achieve this, 
a divisor of 11.55 had to be applied. 

89 What is also clear from the uncontested evidence of Mr Johncock, and reinforced by the evidence of Mr Ritchie under cross-
examination, is that for some considerable time, irrespective of the shift length worked, engine drivers under the award have 
enjoyed 7.6 weeks of leave.  The calculations provided by the applicant display that it has been the divisor which has changed 
but the practical effect of the amount of leave in weeks to be taken has remained unaltered.  This practice continued after the 
2002 award was established.  It would seem then that but for the wording in paragraphs 185 to 189 of the Commission’s 
decision, the annual leave in weeks available to engine drivers under the award would have been left at 7.6 weeks. 
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90 The award of course is expressed in hours per annum (i.e. 288.8 hours) and provides a quantum for locomotive drivers which 
are different from that of other employees.  This is not a matter of interpretation whereby the terms expressed in the award can 
be interpreted without resort to the practice that has been adopted in the workplace, and indeed without resorting to the history 
of the change.  The provision on its face may appear clear and unambiguous, but equally obvious from the evidence is how that 
translates in effect is not clear and unambiguous. 

91 The difficulty I have with the position adopted by the company is that whilst I understand the logic Mr Ritchie has applied, it 
is the case that the quantum of annual leave for engine drivers under the award was never a claim before the Commission in 
application 1246 of 2003 and never considered by the Commission.  This does not of itself mean that the Commission could 
not consider such a claim.  Section 26(2) of the Act provides the Commission with a broader power or scope than the specific 
claim.  However, no evidence was led in that matter that would or could have alerted the Commission to a reduction in effect 
of 1.5 weeks in leave entitlement; or the effect 12 hour shifts had generally on annual leave.  It is not sufficient to argue, as 
Mr Lucev has on behalf of the respondent, that the entitlement is granted in terms of available hours.  Mr Schapper submitted 
that the hours provision was inserted by consent.  The evidence makes it clear that the hours mean different amounts of leave 
in weeks depending on the divisor.  Hence the claim now to insert a divisor, be that 11.55 or 9.5.  In other words the divisor, 
will, in the minds of the parties, provide clarity to the award provision. 

92 There were several aspects of annual leave conditions claimed in application 1246 of 2003.  Each claim was specifically dealt 
with by the Commission and the claim was either disallowed or an amendment was made to the award.  The quantum of annual 
leave for engine drivers was understandably not given such treatment.  The matter should be seen in that context.  In simple 
terms then the wording in paragraphs 185 to 189 of the Commission in Court’s decision, of which I was part, cannot be taken 
to mean that the annual leave available to engine drivers under the award should be equated to AWA drivers.  If the passages 
in that decision which I have highlighted earlier have misled the company then that is unfortunate and regrettable.  But I cannot 
say in all good conscience that those passages, taken in the context of the decision, lead one to conclude that the Commission 
considered and decided to amend the annual leave provision for engine drivers and reduce it in effect by 1.5 weeks per annum.  
Having weighed the evidence and arguments presented by the parties I consider the divisor for annual leave for engine drivers 
should be 9.5 as per the applicant’s submission. 

93 In saying this I understand that whilst operationally Award and AWA drivers will work a similar shift pattern there will 
continue to be differences in conditions.  One such difference is the finish the job component which then attracts differing 
payments.  One such condition will be the quantum of annual leave enjoyed.  One such condition will be the amount of sick 
leave which can be accessed. 

94 The claim then is to insert the appropriate divisor in clause 12(5) for annual leave and in a new subclause 15(13) for sick leave.  
This affects only locomotive drivers and not other employees on shift work.  I assume from how the parties have approached 
this matter that the variation to sick leave clause is required.  I have no evidence as to whether the sick leave quantum has been 
reduced.  I have simply assumed that what needs to apply to one condition should be applied to the other condition of 
employment, given the submissions of the parties.  The adjustments to leave credits of employees made by the employer 
following the decision in application 1246 of 2003, should be now adjusted to accommodate a divisor of 9.5, and return those 
employees to the position they would otherwise have enjoyed.  I would then order that the award be amended as follows: 

“Insert in clause 12(5) after ‘Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 
288.8 hours per annum’ the following:  

“Annual leave will be deducted for locomotive drivers from their annual leave entitlement at the rate of 9.5 hours 
for each shift of annual leave taken.” 

Insert a new clause 15(13) in the award as follows:  
“Sick leave will be deducted for locomotive drivers from their sick leave entitlement at the rate of 9.5 hours for 
each shift of sick leave taken.”” 
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Applicant Mr A D Lucev of Counsel and with him Ms K O’Rourke 
Respondents Mr D H Schapper of Counsel 
 
 

Order 
WHEREAS this is an application for an interpretation of Clause 12 Annual Leave and Clause 15 Sick Leave of the Iron Ore 
Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002; and 
WHEREAS Reasons for Decision were issued by the Commission on 11 October 2005; 
NOW THEREFORE having heard Mr A D Lucev, of counsel on behalf of the applicant and Mr D H Schapper, of counsel, on 
behalf of the respondents, the Commission, pursuant to the powers conferred on it under section 46 of the Industrial Relations Act, 
1979, hereby: 

1) DECLARES that the true interpretation of the entitlement of locomotive drivers under the Iron Ore Production & 
Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (the Award) is: 

a) Annual Leave under Clause 12(5) of the Award is to be reduced at the rate of 9.5 hours for each 12 hour 
shift of Annual Leave taken; and 

b) Sick Leave under Clause 15(1) of the Award is to be reduced at the rate of 9.5 hours for each 12 hour 
shift of sick leave taken. 

2) ORDERS that to give fuller effect to the Award, the Award be varied in accordance with the attached schedule with effect 
on and from 3 October 2004. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12 – Annual Leave: Delete subclause (5) of this Clause and insert in lieu thereof the following:  

(5) Locomotive drivers required to work shiftwork shall be entitled to annual leave at the rate of 288.8 hours per 
annum. Annual leave will be deducted for locomotive drivers from their annual leave entitlement at the rate of 
9.5 hours for each shift of annual leave taken. 

2. Clause 15 – Sick Leave:  Insert a new subclause (13) as follows:  
(13) Sick leave will be deducted for locomotive drivers from their sick leave entitlement at the rate of 9.5 hours for 

each shift of sick leave taken. 
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Order 
HAVING heard Mr A D Lucev, of counsel on behalf of the applicant and Mr D H Schapper, of counsel, on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  
 THAT the application be and is hereby dismissed 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Order 
HAVING heard Mr D H Schapper, of counsel on behalf of the applicant and Mr A D Lucev, of counsel, on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under section 40 of the Industrial Relations Act, 1979, hereby 
orders:  

(1) THAT the Iron Ore Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 be varied in 
accordance with the attached schedule with effect from the date of this order. 

(2) THAT except to the extent of the variation the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

SCHEDULE 
1. Clause 11– Hours of Work: Delete subclause (4) and insert in lieu thereof the following: 

(4) Locomotive drivers 
(a) The ordinary hours of locomotive drivers shall be an average of 96 hours per fortnight which shall be 

worked in shifts of 12 hours on a continuous shift basis. 
(b) In accordance with subclause 11(1)(b), where the Company varies the start time of a locomotive 

driver’s rostered ordinary hours, with less than 24 hours notice of the change, the roster change 
allowance shall be paid. 

(c) Where the roster change allowance is paid in accordance with subclause 11(4)(b): 
(i) overtime as prescribed in subclause (6) is not payable; and 
(ii) subclauses (12)(3)(A)(iii) and (v) do not apply, 
for the locomotive driver’s ordinary hours of work on that shift. 
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Result Varied 
 
 

Order 
HAVING heard Ms K Gaden on behalf of the applicant, Ms S Northcott on behalf of the Liquor, Hospitality and Miscellaneous 
Union, Western Australian Branch and Ms S Meacham on behalf of some of the respondents and by consent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Motel, Hostel, Service Flats and Boarding House Workers’ Award 1976 (No. 29 of 1974) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 22 December 2005 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 30-Board and/or Lodging:  Delete this clause and insert the following in lieu thereof: 
(1) No worker shall be compelled to board and/or lodge on the employer's premises and it shall not be a condition of 

employment that any worker shall board and/or lodge on the employer's premises, but where by mutual consent board 
and/or lodging is provided, the employer shall be entitled to deduct in respect of such worker the following maximum 
amounts per fortnight: 
(a) Full board and lodging of 42 meals per fortnight: 

(i) single accommodation - $180.45 per fortnight 
(ii) shared accommodation - $135.45 per fortnight 

(b) Individual meals - $3.35 each. 
(c) Junior workers who are in receipt of less than the full adult rates, shall not have deducted an amount in excess 

of 70 per cent of the rates prescribed in paragraph (a) hereof. 
(d) The rates prescribed in paragraph (a) hereof shall be reduced pro rata for any period less than a fortnight. 

(2) Mutual consent for the purpose of this clause means a document which the worker has signed agreeing to the amount of 
board and/or lodging offered by the employer. Such agreement may be cancelled by either party giving fourteen days' 
notice in writing to the other party. 

(3)  Workers sleeping in shall be provided with a common sitting room apart from their bedrooms and shall have access to a 
properly equipped bathroom and also have access to a laundry at such times as are mutually agreed upon between the 
worker and the employer. Provided where a worker is required to use a coin operated washing machine and/or dryer in a 
laundry, the board and/or lodging charges for that worker shall be reduced by an amount of $3.85 per fortnight. 

(4) Any dispute in respect to the application of this clause shall be referred to a Board of Reference. 
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Order 
HAVING heard Ms K Gaden on behalf of the applicant, Ms S Northcott on behalf of the Liquor, Hospitality and Miscellaneous 
Union, Western Australian Branch and Ms S Meacham on behalf of some of the respondents and by consent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Restaurant, Tearoom and Catering Workers’ Award 1979 (No R48 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 22 December 2005 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 30-Board and/or Lodging:  Delete this clause and insert the following in lieu thereof: 
(1) No worker shall be compelled to board and/or lodge on the employer's premises and it shall not be a condition of 

employment that any worker shall board and/or lodge on the employer's premises, but where by mutual consent board 
and/or lodging is provided, the employer shall be entitled to deduct in respect of such worker the following maximum 
amounts per fortnight: 
(a) Full board and lodging of 42 meals per fortnight: 

(i) single accommodation - $180.45 per fortnight 
(ii) shared accommodation - $135.45 per fortnight 

(b) Individual meals - $3.35 each. 
(c) Junior workers who are in receipt of less than the full adult rates, shall not have deducted an amount in excess 

of 70 per cent of the rates prescribed in paragraph (a) hereof. 
(d) The rates prescribed in paragraph (a) hereof shall be reduced pro rata for any period less than a fortnight. 

(2) Mutual consent for the purpose of this clause means a document which the worker has signed agreeing to the amount of 
board and/or lodging offered by the employer. Such agreement may be cancelled by either party giving fourteen days' 
notice in writing to the other party. 

(3)  Workers sleeping in shall be provided with a common sitting room apart from their bedrooms and shall have access to a 
properly equipped bathroom and also have access to a laundry at such times as are mutually agreed upon between the 
worker and the employer. Provided where a worker is required to use a coin operated washing machine and/or dryer in a 
laundry, the board and/or lodging charges for that worker shall be reduced by an amount of $3.85 per fortnight. 

(4) Any dispute in respect to the application of this clause shall be referred to a Board of Reference. 

 

2005 WAIRC 03341 
WOOL, HIDE AND SKIN STORE EMPLOYEES' AWARD NO. 8 OF 1966 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
WESTRALIAN FARMERS CO-OPERATIVE LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 16 DECEMBER 2005 
FILE NO APPL 934 OF 2005 
CITATION NO. 2005 WAIRC 03341 
 
 
Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents Ms S Meacham as agent for the warranted respondents 
 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and Ms S Meacham on behalf of the warranted respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Wool, Hide and Skin Store Employees’ Award No. 8 of 1966 as varied, be further varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 13 – Wages and Classification Structure: Delete subclauses (7) and (8) of this clause and insert the 

following in lieu thereof: 
(7) Seventy nine cents per hour in addition to the above rates shall be paid to any worker who actually handles "dead" 

wool. 
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(8) If a worker is required by his/her employer to act as a first aid attendant in any store, for so acting he shall be paid 
in addition to his/her ordinary rate of pay the sum of $1.78 cents per day. 

2. Clause 15 – Meal Hours and Meal Money: Delete subclause (2) (a) of this clause and insert the following in lieu 
thereof: 
(2) (a) An employee shall be entitled to meal money of $9.80 in the following circumstances. 

(i) Where he is required to work for more than one hour before his normal commencing time or to 
continue to work for more than one hour after his normal ceasing time; or 

(ii) Where he is required to continue working after 12.00 midnight for more than one hour; or 
(iii) Where he is required to continue working after midday on Saturday, Sunday or public holiday for 

more than one hour; or 
(iv) Where he is required to continue overtime after 5.00pm on a Saturday, Sunday or public holiday for 

not less than one hour. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 03264 
BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES' AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION OF 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BURSWOOD RESORT (MANAGEMENT) LIMITED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 9 DECEMBER 2005 
FILE NO/S APPL 183 OF 2004 
CITATION NO. 2005 WAIRC 03264 
 
 
Result Discontinued 
 
 

Order 
WHEREAS on 12 February 2004 the Applicant applied to the Commission for a variation to the Burswood International Resort 
Casino Employees’ Award 2002 (No A4 of 2002); and 
WHEREAS the Commission set down a conference for the purpose of conciliating between the parties for 24 May 2004 however 
the conference was vacated at the applicant’s request to allow the parties time for discussions; and 
WHEREAS the Commission contacted the Applicant on numerous occasions requesting advice as to the status of the matter; and 
WHEREAS on 15 November 2005 the Applicant advised the Commission that it no longer wished to proceed with the application; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 
 THAT the application be, and is hereby, discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 03246 
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS)  

STATE AWARD 1977 - THE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SHOP DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPLICANT 
-v- 
MYER STORES LIMITED AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 DECEMBER 2005 
FILE NO/S APPL 900 OF 2005 
CITATION NO. 2005 WAIRC 03246 
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Result Variation of Award discontinued 
 
 

Order 
WHEREAS on 26 August 2005 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 31 October 2005 the Applicant lodged a Notice of Discontinuance in respect to the application; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 
2005 WAIRC 03371 

INTERPRETATION OF SUB CLAUSE 21(6) EMERGENCY DUTY 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
HEARD THURSDAY, 5 MAY 2005 
DELIVERED WEDNESDAY, 21 DECEMBER 2005 
FILE NO. P 6 OF 2005 
CITATION NO. 2005 WAIRC 03371 
 
 
CatchWords Industrial Law – Award Interpretation – Emergency Duty – Relevant principles to be applied – 

Whether the term “Emergency” is an unforseen or unexpected occurrence requiring urgent action – 
Whether the recall to duty with little or no prior warning constitutes an unforseen or unexpected 
occurrence – Absence through sick, compassionate and personal leave considered – Interpretation 
issued – Industrial Relations Act 1979 (WA) s.46 – Government Officers (Social Trainers) Award 
1988 (No. PSAA 20 of 1984)  

Result Interpretation issued 
Representation 
Applicant Ms S Thomas 
Respondent Mr D Matthews (of Counsel) 
 
 

Reasons for Decision 
1 This is an application for interpretation of Clause 21. -  Overtime, subclause (6) – Emergency Duty of the Government 

Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) (“the Award”).  The parties are in dispute as to the meaning to 
be given to the term ‘emergency duty’ and the consequential payment to be made to an employee who attends for work in 
those circumstances.  The applicant seeks answers to the following questions: 

“(a) As it applies to ‘Emergency Duty’ in Clause 21 ‘Overtime’, Sub-Clause 6 ‘Emergency Duty’ of the 
Government Officers (Social Trainers) Award 1988, is the true interpretation of the term ‘emergency’ 
that of an unforseen or unexpected occurrence requiring urgent action? 

(b) Does a recall to duty with little or no prior notice, to cover the absence of a social trainer who was 
rostered to work, constitute an unforseen or unexpected occurrence? 

(c) If the answers to the first questions are in the affirmative, then does the situation where social trainers 
are recalled to duty with little or no prior notice as a result of an unforseen or unexpected occurrence, 
which is not necessarily life-threatening or potentially life threatening, lie within the provisions of 
Clause 21 ‘Overtime’, Sub Clause 6 ‘Emergency Duty’ of the Government Officers (Social Trainers) 
Award 1988?” 

2 The provisions of the Award in respect of emergency duty are contained within Clause 21. – Overtime, subclause (1)(b) which 
defines emergency duty as meaning: 

“"Emergency Duty" means duty by an employee required to return to duty, without prior notice, to meet an emergency at 
a time that the employee would not ordinarily have been on duty.” 
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3 Subclause (6) of Clause 21. – Overtime sets out the arrangements for recall and payment in the circumstances of an emergency 
as follows: 

“(6) Emergency Duty 
(a)       (i) Where an employee is called on duty to meet an emergency at a time when the employee would not 

ordinarily have been on duty, and no notice of such call was given prior to completion of 
usual duty on the last day of work prior to the day on which called on duty, then if called to 
duty – 
(aa) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of 

duty the employee shall be entitled to payment at the rate in accordance with 
subclause (3)(b) for a minimum period of three hours; 

(bb) before or after the ordinary hours of duty on a weekday the employee shall be 
entitled to payment at the rate in accordance with subclause (3)(b) for a minimum 
period of two and a half hours. 

(ii) For the purpose of this clause, where an employee is recalled more than once, each period of 
emergency duty shall stand alone in respect to the application of the minimum period 
payment, subject to subclause (6)(c). 

(b) Time spent in travelling to and from the place of duty where the employee is actually recalled to 
perform emergency duty shall be included with the actual duty performed for the purpose of overtime 
payment. 

(c) An employee recalled to work to perform emergency duty shall not be obliged to work for the 
minimum period if the work is completed in less time, provided that an employee called out more than 
once within any such minimum period shall not be entitled to any further payment for the time worked 
within that minimum period.” 

The Applicant’s Case 
4 In summary, the applicant’s case is that the broad definition of the terms “emergency” and “ordinarily” as used in Clause 21. – 

Overtime, subclause (6) mean an unforeseen circumstance at a time that the employee is not rostered to work; that emergency 
duty can be distinguished from other forms of recall to duty within the context of the Award and that other references to 
emergency duty in the Award support the applicant’s position 

5 The applicant says that the return to work in accordance with subclause (6)(a)(i) must be to meet an emergency, it must be at a 
time when the employee is not ordinarily on duty and no notice of such recall has been given to the employee prior to the 
completion of his or her last usual shift prior to the day on which he/she was called to duty.  The entitlement to travelling time 
is distinct from the overtime paid in other situations where it is paid from the time the duty commences to the time the duty 
ceases.   

6 The applicant refers to the definition of “emergency” as being: 
“A situation, esp. of danger or conflict, that arises unexpectedly and requires urgent action.” 

(the New Shorter Oxford English Dictionary (1993 ed.), page 806) 
and 
“An unforseen occurrence; a sudden and urgent occasion for action.” 

(The Macquarie Dictionary (2003 ed.), page 696) 
7 The applicant says that the ordinary, commonsense English meaning does not restrict “emergency” to being a life threatening 

or potentially life threatening situation but a situation need only be unexpected or unforseen and require urgent action.   
8 The applicant says that the term “ordinarily”, which is contained within the definition of Emergency Duty, is relevant in that 

“to fit the criteria for emergency duty the recall to work must be at a time when the employee would not ordinarily have been 
on duty.”  The applicant refers to the New Shorter Oxford English Dictionary, 1993 Edition which defines “ordinarily” at page 
2017 as: 

“In accordance with a rule or established custom; according to regular practice or occurrence; .. In the ordinary course of 
events; in most cases; usually, commonly.” 

9 The regular working arrangement for social trainers is rostered shifts which can be morning, afternoon or night shift on any of 
the seven days of the week including public holidays.  Therefore, reference to not ordinarily being on duty in Clause 
21(6)(a)(i) needs to be interpreted as “at a time when the employee has not been rostered to work.”  Consequently, “using the 
broader definition and the ordinary meaning of the terms “emergency” and “ordinarily”, “emergency duty” in subclause 21(6) 
is a recall to duty to meet an unforseen or unexpected circumstance requiring urgent action at a time when that the employee is 
not rostered to work” (transcript page 6).  Such a situation might include where a social trainer unexpectedly advises the 
respondent that he or she is unable to attend work, constituting an unforseen circumstance. 

10 The applicant notes that Clause 21(2)(a) sets out that the respondent is able to require employees to work overtime from time 
to time, and also the circumstances which require consideration as to whether this would involve the employee working hours 
which are unreasonable.  The employee might refuse to work the overtime if the overtime is not reasonable.  Otherwise, the 
employee can be required to work overtime and that overtime is generally performed with prior notice.  The applicant says that 
emergency duty is an exception to this in that no prior notice is given to work the overtime and it is therefore not overridden by 
Clause 21(2)(a).   

11 To view the matter in context, the applicant also refers to the circumstances of the recall to duty found in Clause 18. – Shift 
Work, subclause (3)(e).  This clause deals with hours of duty and rosters for shift work, and paragraph (e) provides: 

“(e) A roster may only be altered on account of a contingency which the Employer could not have been reasonably 
expected to foresee.  When a roster is altered, the employee concerned shall be notified of the changed shift 
twenty-four hours before the changed shift commences, provided that where such notice is not given, the 
employee shall be paid in accordance with Clause 21. - Overtime of this Award for the complete duration of the 
changed shift, but this shall not apply to an employee who was absent from duty on the employee's last rostered 
shift.” 
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12 The applicant says that this situation arises where the employee is not asked to perform extra duty in addition to his/her normal 
shifts but has his or her shift altered and that this is not overtime unless 24 hours’ notice of the change is not given.  When 
overtime rates are then paid, they are a form of compensation to the employee for the lack of notice.  Further, the applicant 
says that the employee is required to complete a full shift, preferably with 24 hours’ notice, whereas emergency duty in the 
broader context of Clause 21(6), where the employee is required to attend only for the period of the emergency, which may or 
may not be a full shift.  It also says that the circumstances referred to in Clause 18(3)(e) need only be unforseen and do not 
necessarily require urgent action, therefore 24 hours’ notice can be given.   

13 The applicant also notes two other references to emergency duty within the Award.  The first is contained within Clause 21. – 
Overtime, subclause (5) which sets out definitions for the purposes of that subclause.  It refers to “availability” as meaning: 

“a written instruction or other authorised direction by the Employer or a duly authorised employee to an employee to 
remain contactable, but not necessarily immediately contactable by telephone or other means, outside the employee's 
normal hours of duty and be available and in a fit state at all such times for recall to duty. 
"Availability" will not include situations in which employees carry telephones or other means or make their telephone 
numbers or other contact details available only in the event that they may be needed for casual contact or recall to work. 
Subject to subclause (3) (j) of this clause recall to work under such circumstances would constitute emergency duty in 
accordance with subclause (6) of this clause.” 

14 Emergency duty for the purposes of that clause is referred to in paragraph (h) of subclause (5) and it states: 
“(h) An employee in receipt of "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause.” 
15 The applicant says that social trainers covered by the Award “are not in receipt of an availability allowance or any other form 

of out of hours contact allowance.  They are called upon because the respondent happens to have a contact number for them 
and they are contacted on a casual basis in case they may be available to attend work.  There is no actual direction for them to 
return to work.  Under the definition of “availability” this situation consists (sic) emergency duty, in the applicant’s opinion” 
(transcript page 9). 

16 The applicant also says that the respondent’s regional after hours support officers and overnight support persons have 
sometimes offered social trainers payment for their travel time in accordance with the emergency duty clause as an inducement 
if they are having difficulty finding an employee to work under these circumstances.   

17 In summary, the applicant says that the broader definition of “emergency” as being an unforseen circumstance requiring action, 
in respect of an employee who would not ordinarily have been on duty, that is, at a time that the employee is not rostered to 
work, is the interpretation which ought to be applied.  In the broader context of the Award, emergency duty remains 
distinguishable from other forms of recall to duty such as overtime generally and changes to rostered shifts.   

The Respondent’s Case 
18 The respondent says that according to the appropriate approach to interpretation there is no ambiguity in the meaning of 

emergency in Clause 21(6) but because there is a possibility that the Commission may find there is ambiguity, the respondent 
sought to lead evidence in relation to the operation of Clause 21 generally.  The respondent called Peter Hodgson, an area 
manager with the Accommodation Services Directorate.  He has held that position since 1998, and has been employed by the 
respondent for 23 years.  Mr Hodgson is responsible for an area that provides accommodation for adults with intellectual 
disabilities and for the group homes and duplexes in his area.  In Mr Hodgson’s area, the respondent employs 92 employees 
made up of social trainers, client assistants and trainee social trainers.  The ordinary hours of work per week for social trainers 
are 40.  They work shift work including morning, afternoon and night or sleep shifts.  The majority of morning shifts 
commence at 7.05am and finish at 3.05pm.  Afternoon shifts commence at 1.00pm or 1.30pm through until 9.00pm, and there 
is an overnight shift or night shift of approximately 10 hours from 9.00pm till 7.00am.  A sleep shift is generally 12 hours, 
from 9.00pm till 9.00am or 9.30pm to 9.30am depending upon the needs of the clients in the particular facility.   

19 Mr Hodgson gave evidence that vacancies in shifts are filled in a planned way.  Where staff members are absent due to a 
personal emergency, compassionate or bereavement leave and are able to give some notice, then their shifts are covered.  If 
there is short notice given, usually created by absence due to sickness, vehicle breakdown, family illness etc., then those 
positions may be filled by area support officers of whom there are 2 within the Accommodation Directorate.  There are 10 
accommodation areas.  There is 1 area support officer for each area and the primary responsibility is to provide coverage for all 
shifts.  So, if there is a vacancy on a roster these people provide short term cover for someone who advises of absence due to 
sickness.  

20 There are also positions within the region filled by people who are employed Monday to Friday from 5.00pm to 10.00pm, and 
on weekends and public holidays from 7.00am to 9.00pm and their sole responsibility is to provide shift coverage for short 
term advised vacancies.   

21 Area support managers or regional area support officers have a written process to follow, called a Shift Coverage Process, 
which sets out a number of steps to be taken to fill the vacant shifts which arise.  The officer concerned assesses the situation 
and sees whether the shift actually needs coverage.  If there are enough staff on duty to cover the requirements of the shift then 
there is no need to provide additional staff.  If additional staff are necessary, the next step is to look at part-time staff employed 
in the area and offer the additional shift to one of them as extra hours.  If this does not fill the vacancy, the next step would be 
to go to a list of casual staff who are employed to cover shifts on a short term basis.  If that is unsuccessful, then the officer 
would go to the existing staff at the facility to see if there were staff on duty who are willing to continue past the end of their 
shifts to cover the vacancy.  If not, the officer would then ring staff who are off duty and offer the shift to one of them.   

22 Mr Hodgson says that there are usually officers willing and available who accept the offer made to them of the additional 
hours.  He has never known of a staff member who has been at home, off duty, having to be directed to fill a shift.  It is 
necessary to fill vacant shifts each day on short term notice.   

23 Mr Hodgson gave an example of a real situation which arose in January 2005, in a house in Chidlow which had to be 
evacuated due to fires which threatened homes in the area.  He says that the supervisors and the acting area manager attended 
the site and coordinated what needed to be done.  They rang the staff who were off duty and informed them that there was a 
potential to evacuate and that they may be called in.  The changed circumstances would have elevated the distress of the 
residents and their behaviour may have become extreme and been difficult to manage.  Therefore, there would be a need for 
extra staff to provide a greater ratio of staff to residents than would normally apply.  However, it became unnecessary to 
evacuate because the wind changed direction and the threat receded.  On that occasion, though, had the evacuation had to go 
ahead, all the staff would have been asked to come in.   
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24 Mr Hodgson was not cross examined.   
25 The respondent says that there is no ambiguity in relation to the interpretation of the term emergency under Clause 21(6), that 

it is defined as a situation, especially of danger or conflict, that arises unexpectedly and requires urgent action.  The respondent 
says that it is clear that something more than an unforseen occurrence or situation arising unexpectedly and requiring urgent 
action is contemplated by Clause 21(6).  From a consideration of the Award in total, most unforseen occurrences or situations 
arising unexpectedly are handled by clauses other than Clause 21(6) and in particular reference is made to Clause 21(2).   

26 The employer is provided with the power to deal with unforeseen circumstances and situations that arise unexpectedly and 
require urgent attention and there is no need to give notice to invoke Clause 21(2).  The respondent says that whilst the 
applicant seeks to draw a distinction between Clause 21(2) and 21(6) on the basis that 21(2) requires some sort of notice 
whereas 21(6) does not, the respondent says that in truth that distinction does not exist.  Clause 21(2)(b) sets out reasons which 
are relevant to a refusal on the part of an employee being required to work overtime.  Clause 21(2)(b)(iv) provides that an 
employee may refuse to work overtime in circumstances where the working of such overtime would result in the employee 
working hours which are unreasonable having regard to: 

“(iv) the notice (if any) given by the Employer of the overtime and by the employee of his or her intention to refuse 
it; and” 

27 The reference to “if any” shows that there is no requirement for minimum notice under Clause 21(2).  The lack of or the length 
of notice may be relevant to a refusal on the part of the employee to work the overtime but it is not clear from Clause 
21(2)(b)(iv) that there is a minimum notice requirement under that clause and so that there is not that point of distinction.  
Therefore, the respondent says that Clause 21(2) can be used to deal with most unforeseen occurrences or situations that arise 
unexpectedly and require urgent action regarding getting staff back to work.  Clause 21(2) is sufficient to handle that situation.   

28 Therefore, the respondent says that the first reason that there is no ambiguity is because Clause 21(2) covers the unforseen 
occurrences and unexpected situations.  Accordingly, there must be something more to the word emergency in Clause 21(6).   

29 The respondent argues that if the meaning of emergency is an unexpected occurrence requiring urgent action, there are many 
examples such as spilling red wine on a white shirt which is unexpected and may require an urgent action but it is not an 
emergency.  The respondent gave a number of examples of unforseen occurrences which might require urgent action which 
likewise do not constitute emergencies.   

30 The respondent relies on Butterworths Australian Legal Dictionary (1997) which, it says, provides a more accurate definition 
of “emergency” being: 

“A sudden state or condition due to an actual or imminent occurrence (such as fire, flood, storm, or accident) which 
endangers the safety or health of persons or which damages property, and which requires a significant and coordinated 
response.”  

(Butterworths (1997), page 412) 
31 This definition refers to the (NSW) State Emergency and Rescue Management Act 1989, section 5, which defines the term 

“emergency”, and goes on to note: 
“The important features of an emergency are a demand as opposed to a desirability, and a sense of danger as opposed to 
mere apprehension.  There must be an urgency which is needed to meet the demand or avoid danger.  It is more than an 
unexpected circumstance which simply suggests a certain course of action as best able to save cost and avoid 
inconvenience.” 

32 The respondent says that the process under Clause 21(2) is that which is the course of action best able to save cost and avoid 
inconvenience, but 21(6) goes beyond that and requires a significant and coordinated response.  

“So, in short, the argument of the respondent is that there is no ambiguity and there are two thrusts to that argument.  One, 
that if you look at 21(2) and 21(6), it's clear that 21(2) handles unforeseen occurrences so that 21(6) must mean something 
more and that, in fact, the something more is provided by a proper definition of "emergency" from the Australian Legal 
Dictionary which is, with respect, as I say to my friend, and to the editors upon which she relies, a more considered 
comprehensive and correct definition of "emergency".” 

(transcript page 20-21) 
33 The respondent says that if the Commission were of the view that there could be reliance upon extrinsic material, Mr 

Hodgson’s evidence demonstrates that short term vacancies within the staffing requirements of the respondent are handled 
without resort to Clause 21(6).  Where there is a vacancy, there is a system in place through the regional area support officers 
and area support officers for filling short term vacancies including through access to other employees.  Therefore, it should be 
very rare for emergency situations to arise and there is no emergency in relation to filling short term vacancies.  To find that 
the requirement to fill a vacancy constitutes an emergency is to fly in the face of the evidence of the orderly procedures for the 
filling of such vacancies which exist.  The respondent has a plan which is regularly implemented to cover short term absences 
due to sickness and that it does not create an emergency situation.  The vacancy is handled in the ordinary course with 
someone being notified and covering the absence.  If the vacancy could not be filled by someone already on duty extending 
their hours then the respondent would ask people to work extra hours or to come in and do an extra shift.  Where they are not 
available and someone needs to be brought in and is required to work then that might constitute a different situation.  It may be 
that an emergency is created where a contingency plan fails but if the contingency plan works then there is no emergency.  
Reliance on Clause 21(2) is the contingency plan and there is no emergency consistent with Clause 21(6).  The respondent says 
that there is no need to amend the Award because the Award is not deficient.   

34 The respondent refers to a decision of the Industrial Relations Commission of New South Wales in the Australian Liquor 
Hospitality and Miscellaneous Workers Union and Southern Sydney Institute of TAFE [2000] NSWIRComm 1045 (27 April 
2002) where Commissioner Tabbaa dealt with the issue of what constituted an emergency and whether the sudden absence on 
sick leave of a particular employee created an emergency.  The Commissioner rejected the applicant’s definition of an 
emergency as “basically anything unforeseen that creates the situation, eg sick leave that was not planned” and said: 

“Save for some medical appointments and hospitalisation, absences due to sickness is (sic) not an occurrence that can be 
foreshadowed.  I find that an emergency is one where an absence due to sickness occurs, and contingency plans to fill 
such sudden vacancies fail due to some unforeseen circumstance.” 

(page 15)  
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Conclusions 
35 The approach to be taken in respect of interpretation is well known and is set out in a number of decisions of note.  In Norwest 

Beef Industries Ltd and West Australian Branch, Australasian Meat Industry Employees Union (IAC) 1984 64 WAIG 2124 at 
page 2127, His Honour Brinsdon J. noted: 

“The principles applied in interpreting awards are the same principles as are applied in the Courts of law for the 
constructions of deeds, instruments and statutes:  Tramways Union v. Commissioner of Railways (1928) 7 W.A.I.G. 155; 
A.W.U v. Lake View and Star (1934) 14 W.A.I.G. 279 at 280 and A.W.U. v Co-operative Bulk Handling (1946) 26 
W.A.I.G. 353 at 354.  Applying those principles the argument goes, the meaning of a provision in an award is to be 
obtained by considering the terms of the award as a whole.  If the terms are clear and unambiguous, it is not permissible 
to look at extrinsic material to qualify that meaning.” 

36 In Robe River Iron Associates and Amalgamated Metal Workers’ and Shipwrights Union of Western Australia and Others 
(1987) 67 WAIG 1097 at page 1098, Brinsden J. again noted: 

“The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.  If 
the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the 
particular provision being considered. … Should a consideration of the whole terms of this Agreement expose an 
ambiguity in the construction of Clause 6 (9) then resort may be made to extrinsic material and in certain circumstances 
any trade custom or usage.” 

37 The Commission was also referred to in the decision of Fielding C. in The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia – Western Australian Branch and Hamersley Iron Pty Ltd Limited and Others 
(1993) 73 WAIG 801 at page 802 where the learned Commissioner noted: 

“Furthermore, I accept, as Mr Harris suggests should be the case, that the Commission should not be reluctant to consider 
words in an award as being ambiguous because frequently awards are framed in the colloquial language of the workplace 
and without careful attention to draftsmanship. 
… 
"Words and phrases of the English language have an extraordinary range of meanings" as Lord Simon mentioned in Stock 
v. Frank Jones (Tipton) Ltd [1978] 1 AllER 948, 953 and in deciding what interpretation is to be put on particular words 
and phrases it is necessary to look at the purpose and object of the legislation under review. In this respect industrial 
awards are no different, but as pointed out by Street J. in the Bond Case (supra), "it must be remembered that awards are 
made for the various industries in the light of the customs and working conditions of each industry, and they frequently 
result, as this award in fact did, from an agreement between parties, couched in terms intelligible to themselves but often 
framed without that careful attention to form and draughtsmanship which one expects to find in an Act of Parliament. I 
think therefore, in construing an award, one must always be careful to avoid a too literal adherence to the strict technical 
meaning of words, and must view the matter broadly, and after giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent with the general intention of the parties to be gathered from the whole 
award" (see too: In Re Crown Employees (Overtime) Award (1969) 69 (AR) NSW 60). 
… 
Moreover, as previously mentioned, in construing ambiguities in an award, it is permissible to have regard to custom and 
practice in the industry.” 

38 The definition of “emergency duty” contained in Clause 21. – Overtime, subclause (1)(b) is made up of a number of elements.  
39 The first element is that the employer requires the employee (not asks if the employee is available and willing) to do 

something.  The second element is that the employee is to return to duty i.e. he or she is not on duty.  The third element is that 
there is no prior notice.  The fourth element is that the purpose of the return to duty is to meet an emergency.   The fifth 
element is that the employee would not ordinarily have been on duty. 

40 According to Clause 21. – Overtime, work outside of the employee’s rostered hours can occur in a number of ways, and the 
circumstances of these and the arrangements for payment or for time off in lieu are specified in the clause.  Subclause (2) 
defines reasonable overtime and the circumstances in which the employee may refuse overtime.  Subclause (3) sets out the 
rates of payment for overtime worked on particular days, and whether the overtime is within ordinary hours or outside ordinary 
hours.  This subclause also provides for agreement to be reached for time off in lieu of overtime; for a commuted allowance; 
for minimum times to be worked for recall to duty without prior notice on particular days, and before or after ordinary hours; 
for the working of overtime at a place other than the employee’s usual headquarters; the period of break between the work of 
successive days, and other related matters. 

41 Subclause (4) provides for meal allowance when overtime is performed. 
42 Subclause (5) provides for the employer to require employees to remain on standby, on call, or to be available and remain 

contactable for recall to duty. 
43 Subclause (6) reiterates some aspects of the definition set out in subclause (1)(b), and goes on to set out the rates to be paid at 

particular times.  It provides that “where an employee is recalled to duty to meet an emergency at a time when the employee 
would not ordinarily have been on duty, and no notice of such call was given prior to the completion of usual duty on the last 
day prior to the day on which called on duty (sic), then if called to duty” certain payments are to be made. 

44 An important aspect of subclause (6) Emergency Duty is that paragraph (b) provides that time spent travelling to and from 
work to perform emergency duty is paid for, and paragraph (c) provides that the employee recalled to perform emergency duty 
need not complete the minimum recall period if the work is completed in less time. 

45 In the context of these provisions, there is overtime which might be performed before or after the rostered shift, but continuous 
with the rostered shift.  There is overtime which is performed with notice, and other overtime without notice.  There is 
overtime where the employee is not rostered and is required to attend for work.  

46 There is also provision within the Award for the employer to change the roster with 24 hours’ notice, “on account of a 
contingency which the Employer could not have been reasonably expected to foresee” (Clause 18. – Shift Work, subclause 
(3)(e)). 

47 Therefore, taken in context, emergency duty might be for a short period only, i.e. the employee is not required to work out the 
minimum time for a recall of 2½ or 3 hours (paragraph (a)(i)(aa) and (bb)). 
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48 The term “emergency” is defined by the applicant by reference to it being an “unforeseen occurrence”, or a “sudden and urgent 
occasion for action”.  However, the New Shorter Oxford English Dictionary on Historical Principles (1993 ed.) at page 806, 
adds the element of “danger or conflict”. 

49 Given the context of the term “emergency duty”, and the definition in the Award, as well as the dictionary definitions, it is 
clear that an emergency is more than an unforeseen occurrence requiring urgent action.  It is a situation which could not be 
planned for and may involve danger or conflict.  In the circumstances of the work of social trainers, it is more likely to have an 
adverse impact on or alteration to the routine such that additional staff are necessary to assist clients who may react badly to 
such a change.  That change is unlikely to be brought about by the absence due to sickness of a rostered employee. 

50 The circumstances which might qualify as an emergency do not need to be life threatening or potentially life threatening, but 
they could well involve potential danger or harm to the residents or staff. 

51 While the Butterworths Australian Legal Dictionary (1997) at page 412 refers to specific circumstances such as fire or flood 
etc., it should be borne in mind that this is a legal dictionary and may go beyond the ordinary and customary meaning of 
words.  Yet in this case, it provides a context of an emergency being more than an unexpected situation which is for the 
purpose of saving cost or avoiding inconvenience.   

52 Accordingly, I find that the requirement for a circumstance to constitute an emergency for the purposes of emergency duty 
under the Award requires more than an unforeseen or unexpected occurrence requiring urgent action.  The need to replace a 
social trainer absent from work with little or no notice due to sickness would not be unexpected.  It occurs in the normal 
course, and is planned for.  However, an emergency is not necessarily life threatening or potentially life threatening, although it 
might involve danger and conflict.   

53 Accordingly, I hereby declare that the true interpretation of the term “emergency” in Clause 21. -  Overtime, subclause (6) – 
Emergency Duty is that which is an unforseen or unexpected occurrence requiring urgent action that involves danger and 
conflict.  Therefore, the answers to the questions posed by the applicant are: 

(a) No 
(b) No. 
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Employees, West Australian Branch 

 
 

Reasons for Decision 
1 The Public Transport Authority (“the PTA”) made APPL 989 of 2005 on 30 December 2005 under s 46 of the Industrial 

Relations Act 1979 (“the Act”) for an interpretation of clause 5 of the Public Transport Authority Railcar Drivers (Transperth 
Train Operations) Enterprise Order 2004 (“the Enterprise Order”).  Clause 5.1 of Enterprise Order provides: “This Order shall 
apply from the date the Order is made until 31 December 2005.”  In a schedule filed on 3 January 2006, the question the PTA 
seeks to have answered is as follows:   
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“Does clause 5.1 of the Enterprise Order provide that the Enterprise Order is no longer in force after 31 December 2005 
or does the Enterprise Order continue in force beyond that date?” 

2 At the commencement of the hearing of application APPL 989 of 2005 on 4 January 2006, Mr Ferguson informed the 
Commission that The Australian, Rail, Tram and Bus Industry Union of Employees, West Australian Branch (“the Union”) 
accepted that the Enterprise Order continues in force beyond 31 December 2005 until substituted by the Commission.   

3 On 3 January 2006, the Union made an application to the Commission for an order cancelling the Enterprise Order and 
substituting an order to return to the Government Railways Locomotive Enginemen’s Award 1973-1990, No. 13 of 1973 (“the 
Locomotive Enginemen’s Award”). 

4 By consent, APPL 1 of 2006 was heard on 4 January 2006. 
5 The grounds on which APPL 1 of 2006 is made by the Union are as follows: 

“1. Whereas the Commission issued an [sic] on Thursday, July 8th 2004 arising out of application 699 of 2004, an 
Enterprise Order – Citation – 2004 WAIRC 11962 entitled ‘Public Transport Authority Railcar Drivers 
(Transperth Operations) Enterprise Order 2004’; and 

2. Whereas the term of the order expired on December 31st 2005; and 
3. Whereas the employees bound by the order desire to return to their Award conditions; and 
4. Whereas the RTBIEUWA Branch, on instruction from its membership employed by the respondent, has 

indicated that it is not seeking to bargain; and 
5. Whereas the dispute between the parties was in resolution of a dispute concerning conditions and remuneration 

of employment to be contained within an Enterprise Agreement; and 
6. Whereas the order referred to in point one above resolved that dispute and there is no current dispute connected 

to Enterprise Bargaining; and 
7. Whereas no industrial action is occurring in the workplace and employees express a desire a return to their 

safety net Award being the ‘Government Railways Locomotive Enginemen’s Award 1973-1990, No. 13 of 
1973’.”   

Background 
6 In early 2004, the PTA and the Union were in dispute about the terms of an industrial agreement that the PTA sought to have 

applied to urban railcar drivers and drivers’ coordinators and Transwa railcar drivers and drivers’ coordinators.  Following 
negotiations between the parties the PTA sought an enterprise order to apply, to among others, the urban railcar drivers 
pursuant to the provisions of Division 2B of Part II of the Act.  The history of the dispute is set out in paragraphs [2] and [3] of 
the reasons for decision given when the Enterprise Order was made (see (2004) 84 WAIG 2406).  As set out in that history the 
terms of the Locomotive Enginemen’s Award have not substantially applied to the urban railcar drivers since 1996 because of 
the operation of a succession of industrial agreements registered under the provisions of the Act and the operation of the terms 
of the Enterprise Order.  The members of the Union who are urban railcar drivers first sought a return to the Locomotive 
Enginemen’s Award in May 2004, when the Union gave notice under s 41(7) of the Act that it intended to retire from the 
Railcar Drivers and Driver Passenger Services (Urban and Country Passenger) Enterprise Agreement 2002 AG 145 of 2003 
(“AG 145 of 2003”).  On 16 June 2003, this Commission made an interim order applying the terms of AG 145 of 2003 until 
the determination of applications for Enterprise Orders in APPL 699 of 2004 and APPL 744 of 2004.  On 8 July 2004, the 
Commission made the Enterprise Order.  The Enterprise Order covers urban railcar drivers and drivers’ coordinators but not 
Transwa railcar drivers or drivers’ coordinators.   

The Union’s Submissions 
7 The Union says that for some time it has been informing the Commission and the PTA that its members who are urban railcar 

drivers, want to return to the Locomotive Enginemen’s Award.  The terms of the Enterprise Order are a source of discontent 
amongst those members of the Union.  In particular, it is said that they do not find the terms of the Enterprise Order helpful to 
their members to balance work and family responsibilities.  The Union seeks that the Commission exercise its discretion to 
make the order sought by having regard to equity and good conscience. 

8 It is submitted on behalf of the Union that following a dispute in 2004, the Union gave consent to the Commission arbitrating 
that dispute by making an Enterprise Order and the issues which led to the 2004 dispute were settled by the terms of the 
Enterprise Order which expired on 31 December 2005.  Pursuant to s 42K(4) and (5) of the Act the Union was unable to seek 
to remove the Enterprise Order until after the term of the Enterprise Order expired on 31 December 2005.   

9 The Union contends that s 42K(4) of the Act contemplates that once an enterprise order expires the Commission may make an 
award or order in substitution of the enterprise order by making the orders sought by the Union. 

10 The Union points out that the terms of the Locomotive Enginemen’s Award is the safety net for their members and this is 
recognised by clause 4.4 of the Enterprise Order which provides: 

“This Order shall be read in conjunction with the Award and shall apply where it is in conflict with the Award.  Except 
for the following Award clauses, all other provisions of the Award shall not apply: 
a) Clause 35 - District Allowance; 
b) Clause 40 - Protective Clothing; 
c) Clause 42 - Discipline; 
d) Clause 43 - Charges Against Workers; 
e) Clause 44 - Introduction of Change; 
f) Clause 45 - Secretary’s Leave and Passes; and 
g) Clause 48 – Board of Reference.” 

11 The term “Award” in clause 4.4 is defined in clause 3.1 of the Enterprise Order as the Locomotive Enginemen’s Award.   
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12 In support of the Union’s submissions, Mr Ferguson on behalf of the Union, referred the Commission to a decision of Beech C, 
as he then was, in The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v Western 
Australian Government Railways Commission (2000) 80 WAIG 3113, in which Beech C delivered reasons for decision for 
cancelling an interim order made by the Commission requiring the parties to observe the terms of an enterprise bargaining 
agreement AG 21 of 1996.  On 16 December 1999, Coleman CC made an order requiring a return to work and requiring the 
parties to observe the terms of AG 21 of 1996 following the Union exercising its right pursuant to s 41(7) to retire from AG 21 
of 1996.  Pursuant to s 41(7) on retirement from the industrial agreement, the industrial agreement had ceased to have effect 
but for the interim order made by the Commission on 16 December 1999.  On 15 June 2000, Beech C heard an application by 
the Union to cancel the interim order made by Coleman CC so the work of the freight railcar drivers would be prescribed by 
the Locomotive Enginemen’s Award.  After hearing from the parties, Beech C reached the following conclusion: 

“(1) The Industrial Relations Act 1979 permits a party to withdraw from an industrial agreement with one month’s 
notice to the other party.  Thus, the legislation recognises that an industrial agreement may cease to exist at the 
option of one of the parties to that agreement.  The current wage fixing system envisages the award as the safety 
net.  It is up to the parties, and not the Commission, to decide whether they wish to negotiate and reach an 
agreement to record wage rates and conditions of employment different from those prescribed in the award (cf. 
Asahi Diamond v AFMEU (1995) 37 AILR¶3-040).   

(2) It follows therefore that it is not appropriate other than for an interim period to prevent the deterioration of 
industrial relations, or until conciliation or arbitration has resolved the matter, for the Commission to require 
parties to continue to observe the terms and conditions of an industrial agreement when one party has exercised 
the legislative right it has to retire from that agreement.   

(3) However, once that interim period is past the reasons for the Commission requiring the parties to continue to 
observe the terms of an industrial agreement after it has expired no longer exist.  

(4) It is also not appropriate for the Commission to perpetuate its requirement that the parties continue to observe 
the terms and conditions of an industrial agreement when those terms and conditions are a source of 
unhappiness and discontent.  The submissions of the union make it plain that the terms and conditions of AG 21 
of 1996 are a source of discontent amongst its members.   

(5) An argument that a return to the award will lead to uncertainty and disputation cannot provide a valid reason in 
the above circumstances to not cancel the order of 16 December 1999.  To hold otherwise is to argue that the 
right of a party to withdraw from an enterprise bargaining agreement given to it by the legislation will be 
overridden if the other party submits that the cessation of the industrial agreement will lead to uncertainty or 
disputation.  Section 41 does not impose a condition upon the right of a party to an enterprise agreement to give 
notice of its retirement from the agreement.  Neither is it for the Commission to effectively re-write the Act. ” 

13 The Union says that the principles set out by Beech C should be applied to this matter and it is clear from the provisions of 
s 42K of the Act the Union is empowered to apply for an order that the Locomotive Enginemen’s Award be in substitution for 
the Enterprise Order.  The Union also says that the operation of s 41(7) and (8) of the Act supports their argument.  
Section 41(7) and (8) provides: 

“(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may 
file in the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the 
expiration of 30 days from the date of such filing, and such party shall on the expiration of that period cease to 
be a party to the agreement. 

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in 
substitution for an industrial agreement (“the first agreement”), the first agreement is taken to be cancelled, 
except to the extent that the new industrial agreement, award or order saves the provisions of the first 
agreement.” 

14 The Union contends that the effect of s 41(8) is that the Enterprise Order replaced in substitution AG 145 of 2003.  The Union 
also says that pursuant to s 41(8) and clause 4.4 of the Enterprise Order the Locomotive Enginemen’s Award is saved by the 
terms of the Enterprise Order.  Further, they say that s 41(7) and (8) should be read together with s 42K(4), (6) and (7) of the 
Act.  Finally, it is submitted on behalf of the Union that the framers of the legislation could not have intended, and objects of 
the Act should not be construed, to remove employees’ rights to return to an existing award after an enterprise order has 
expired. 

The PTA’s Submissions 
15 The PTA contends that the terms of s 42K(6) and (7) are clear.  The Enterprise Order remains in force until a new industrial 

agreement, enterprise order or award is made in substitution for the Enterprise Order.  The PTA points out that the 
Commission does not have before it an application to register an industrial agreement nor is there any application before it to 
make an enterprise order or an award to replace the Enterprise Order.  In particular, it says that when making the Enterprise 
Order the Commission exercised arbitral power and in exercising that power it made determinations that would not have 
application in relation to registering of an industrial agreement.  The PTA says that s 42K does not allow reversion to an 
existing award.  The PTA also says that s 42K reflects the common law principle that the most recent adjudication of rights and 
obligations are to apply.  Further that the Locomotive Enginemen’s Award resolved a dispute when that Award was last 
substantially varied in 1990.  However, it is conceded by the PTA that this argument goes not to the power of the Commission 
to make the orders sought by the Union but if in the event the Commission finds it has the power to make the orders sought, it 
is an issue relevant as to whether the Commission should make those orders in the exercise of its discretion.   

16 Further, the PTA says that in making or registering a new industrial instrument which is in substitution for the Enterprise Order 
a clear temporal element in introduced in the words of s 42K(6) and (7) of the Act by the words “until” and “substitution”.  In 
particular, they say the plain meaning of substitution should be interpreted as found in The Macquarie Dictionary in which it is 
defined to mean, “verb (t)  4. to put (one person or thing) in the place of another.  5. to take the place of; replace.”   

17 The PTA says that what the Union seeks is not to replace the Enterprise Agreement by the Locomotive Enginemen’s Award 
but to revert to the Locomotive Enginemen’s Award which is not an order the Commission is empowered to make under s 42K 
of the Act. 
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Conclusion 
18 The Union seeks that the Commission make an order to cancel the Enterprise Order and make a further order that in 

substitution for the Enterprise Order the Locomotive Enginemen’s Award is to apply.  The nature of the order sought is plainly 
not an enterprise order.  Nor can the order sought be characterised as an application to make a new award.  The Locomotive 
Enginemen’s Award is an existing award.  Any application for a new award or for a variation to an existing award must 
comply with s 29A and s 40 of the Act. 

19 When making an award the Commission exercises a legislative function whereby future rights and obligations are set out in an 
award.  Pursuant to s 114(2) of the Act an award becomes binding upon employers and employees.  The award is not law but 
has the force of law (White and Co v Coastal Society of Engineers (1923) 25 WALR 88 at 95 per Draper J).  Similarly, when 
making an enterprise order, the Commission’s action is an act of arbitration dealing with the future rights of the parties akin to 
the award making power (Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) 
(2004) 84 WAIG 694 at [82]).  When making an award the Commission is bound to apply the wage fixing principles (Robe 
River Iron Associates v The Amalgamated Metal Workers & Shipwrights’ Union of Western Australia & Ors (1993) 73 WAIG 
1993 at 1998-9).  When making an enterprise order or registering an industrial agreement the Commission is not required to 
have regard to the wage fixing principles.   

20 The Union argues that the Commission has power to order the Locomotive Enginemen’s Award be in substitution for the 
Enterprise Order. 

21 Section 42K provides: 
“(1) Subject to this section, an enterprise order operates for the term specified in the order. 
(2) An enterprise order must provide for the day on which it expires which cannot be more than 2 years from and 

including the day on which it comes into operation. 
(3) An enterprise order is not to be varied by the Commission unless all of the persons specified in the order under 

section 42J(5) consent to the variation. 
(4) The Commission is not to make an award or another enterprise order in substitution for an enterprise order 

unless the term of the enterprise order has expired. 
(5) The Commission is not to register an industrial agreement in substitution for an enterprise order unless —  

(a) the application to the Commission to register the industrial agreement is made by each of the persons 
specified in the order under section 42J(5); or 

(b) the term of the enterprise order has expired. 
(6) The Commission is not to cancel an enterprise order unless an industrial agreement has been registered, or an 

award or order has been made, in substitution for that enterprise order. 
(7) Despite the expiry of an enterprise order, the enterprise order continues in force in respect of all the persons 

specified in the order under section 42J(5) until a new industrial agreement, enterprise order or an award, in 
substitution for the enterprise order, has been made or registered as the case requires.” 

22 The first question to be determined by the Commission is whether the Commission can make an order that is not an enterprise 
order in substitution for an enterprise order.  When read alone, s 42K(6) could be said to authorise the making of an order of 
the kind sought by the Union as s 42K(6) provides “The Commission is not to cancel an enterprise order unless … an … order 
has been made, in substitution for that enterprise order.”  However, it is a principle of statutory interpretation that an Act must 
be read as a whole and that different sections must be read in such a way that they will fit with one another (Taylor v Public 
Service Board (1976) 10 ALR 211 at 215 per Barwick CJ).  When subsections (4), (5), (6) and (7) of s 42K of the Act are read 
together it is plain that the word “order” in s 42K(6) means an enterprise order.  In particular, s 42K(7) only refers to one type 
of order that can replace an enterprise order and that is another enterprise order.  When s 41(7) and (8) are read with s 42K, 
s 41(7) and (8) do not assist the Union’s argument.  Section 41(7) only empowers a party to retire from an industrial agreement 
and not an enterprise agreement.  Section 41(8) only deals with the effect of cancelling an industrial agreement. 

23 In this matter the Enterprise Order expired on 31 December 2005.  The Locomotive Enginemen’s Award was made on 19 July 
1972 (see (1973) 53 WAIG 766) and has not been amended other than by general order to reflect state wage decisions since 
25 August 2000 (see (2000) 80 WAIG 4348).   

24 To adopt the construction contended for by the Union would not give an accurate meaning to s 42K(4), (6) and (7).  These 
provisions contemplate that an award, industrial agreement or enterprise order made in substitution for an enterprise order is to 
be made at a point in time after the first enterprise order has expired.  The Union’s argument substantially fails on three 
grounds.  Firstly, the Locomotive Enginemen’s Award cannot be said to have been made after the Enterprise Order expired.  
Secondly, even if the first precondition could be dispensed with, it cannot be maintained at law that the Locomotive 
Enginemen’s Award was made in substitution for the Enterprise Order.  Thirdly, APPL 1 of 2006 is an application for an order 
which seeks to affect the operation of the Locomotive Enginemen’s Award.  It is not an application to make an award, nor does 
the application seek to vary the Locomotive Enginemen’s Award.  Even if APPL 1 of 2006 could be said to contemplate a 
variation to the Locomotive Enginemen’s Award, the application could not in law comply with the requirements of s 42K(6) or 
(7).  A variation of an award cannot be said at law, to make an award.  The provisions of the Act make a clear distinction 
between the making an award and varying an existing award (see s 29A(2), (2a), (2c) and (3), s 38(2), (3) and (4), s 40, s 40A, 
s 40B and s 50(4) of the Act).  Section 7 of the Act defines the term “‘vary’ in relation to an award … means to add a new 
provision or to add to, alter, amend or rescind an existing provision.”  Section 42K(6) and (7) do not contemplate or allow a 
variation to an award to substitute an existing award for an enterprise agreement.   

25 The meaning of words in a statute must be derived from their context (see Richardson v Austin (1911) 12 CLR 463).  
Section 42K(7) provides that an enterprise order continues in force until an order or award, in substitution for the enterprise 
order has been made.  The word “award” in s 42K(7) of the Act means a new award, that is the Commission must make a new 
award in substitution for an existing enterprise order.  This construction is clearly intended by the words used. 

26 The Commission is not empowered under the Act to make the orders sought by the Union.   
27 For the reasons set out above I will dismiss APPL 1 of 2006.  In respect of APPL 989 of 2005, I will make a declaration that 

pursuant to s 42K(4), (6) and (7) and clause 5.1 of the Enterprise Order, the Enterprise Order continues in force after 
31 December 2005 until a new industrial agreement is registered or a new enterprise order or a new award is made in 
substitution for the Enterprise Order. 
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Representation 
Applicant Mr D J Matthews (of counsel) and Mr S Majeks on behalf of the Public Transport Authority 
Respondent Mr G Ferguson and Mr R Christison of The Australian Rail, Tram and Bus Industry Union of 

Employees, West Australian Branch 
 
 

Declaration 
HAVING heard Mr D J Matthews, of counsel and Mr S Majeks for the Applicant and Mr G Ferguson and Mr R Christison for the 
Respondent, pursuant to s 46(1) of the Industrial Relations Act 1979 the Commission hereby – 

DECLARES that pursuant to s 42K(4), (6) and (7) and clause 5.1 of the Public Transport Authority Railcar Drivers 
(Transperth Train Operations) Enterprise Order 2004 – APPL 699 of 2004 (“the Enterprise Order”), the Enterprise Order 
continues in force after 31 December 2005 until a new industrial agreement is registered or a new enterprise order or a 
new award is made in substitution for the Enterprise Order. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 03456 
APPLICATION FOR AN ORDER TO CANCEL ENTERPRISE ORDER TITLED PUBLIC TRANSPORT AUTHORITY 

RAILCAR DRIVERS (TRANSPERTH TRAIN OPERATIONS) ENTERPRISE ORDER 2004 (2004 WAIRC 11962) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 9 JANUARY 2006 
FILE NO/S APPL 1 OF 2006 
CITATION NO. 2006 WAIRC 03456 
 
 
Result Dismissed 
Representation 
Applicant Mr G Ferguson and Mr R Christison of The Australian Rail, Tram and Bus Industry Union of 

Employees, West Australian Branch 
Respondent Mr D J Matthews (of counsel) and Mr S Majeks on behalf of the Public Transport Authority 
 
 

Order 
HAVING heard Mr G Ferguson and Mr R Christison for the Applicant and Mr D J Matthews, of counsel and Mr S Majeks for the 
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT APPL 1 of 2006 be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 
 

 

AGREEMENTS—Industrial—Retirements from— 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

No. 981 of 2005 
IN THE MATTER of the Industrial Relations Act 1979 

and 
IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 

with section 41(7) of the said Act 
Complete Design Interiors Pty Ltd will cease to be a party to the Complete Design Interiors/CFMEUW Industrial Agreement 2002 - 
2005 AG 41 of 2003 on and from the 15th day of January 2006. 
DATED at Perth this 10th day of  January  2006. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 980 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

Complete Design Interiors Pty Ltd will cease to be a party to the Complete Design Interiors Wall & Ceiling/CFMEUW Industrial 
Agreement 2002 - 2005 AG 42 of 2003 on and from the 15th day of January 2006. 
DATED at Perth this 10th day of  January  2006. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 3 of 2006 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Department of Family and Children’s Services and others will cease to be a party to the Job Skills Trainee Agreement PSAAG 
2 of 1993 on and from the 13th day of February 2006. 
DATED at Perth this 17th day of January  2006. 

J. SPURLING, 
 Registrar. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 1 of 2006 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “BLOWFLEX MOULDINGS 

PTY LTD AND LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN STATE 
INDUSTRIAL AGREEMENT 2004” 

NOTICE is given that an application has been made by the Liquor, Hospitality and Miscellaneous Union, Western Australian 
Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

2. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Master Dairy Award 1994..  
. . . 
“Employee” means any Employee of the Company who works in Western Australia in any of the classifications 
provided for in this Agreement;.. 
. . . 
“Union” or “LHMU” means Liquor, Hospitality and Miscellaneous Union, WA Branch. 

3. WHO IS BOUND 
3.1 This Agreement applies to Employees of the Company who are members of or are eligible to be members of 

the Union.  
3.2 This Agreement is binding upon the following parties to the Agreement: 
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3.2.1  Blowflex Mouldings Pty Ltd (WA), having its office at 86 Radium St, Bentley WA 6102; and 
3.1.1 Liquor, Hospitality and Miscellaneous Union, WA Branch.  

3.3 It is estimated that there are 16 Employees bound by this Agreement at the date of registration. 
5. RELATIONSHIP TO PARENT AWARD 

5.1  This Agreement shall be read and interpreted wholly in conjunction with the Award, provided that where there is 
any inconsistency between the Award and the express terms of this Agreement, the express terms of this 
Agreement shall take precedence to the extent of such inconsistency. 

5.2  This Agreement shall be read in conjunction with Blowflex Mouldings Pty Ltd and Liquor, Hospitality and 
Miscellaneous Union Western Australian Federal Enterprise Bargaining Agreement 2004. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J.A. SPURLING, 

 Registrar. 
11 January 2006 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 278 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “SCORPIAN SCAFFOLDING 
AUSTRALIA AND THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS ONSITE 

SCAFFOLDING ENTERPRISE AGREEMENT 2005 – 2008” 
NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Building Trades (Construction) Award 1987, Award No R14 of 1978 as amended from time to 
time; 
. . .  
“Employer” means, subject to clause 2, The Chandler Family Trust and the Skellon Family Trust trading as Scorpion 
Scaffolding Australia.  
ABN 88953205968; 
. . . 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers. 

2. PARTIES AND PERSONS BOUND 
The parties to this Agreement are the Employer, the Union and all employees of the Employer whose employment is, 
at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) to or 
of the business or any part of the Business of the Employer. 

4. SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a) the Employer in respect to all its employees including junior workers and unregistered apprentices engaged in 

work on, in connection with, or in any way incidental to building, civil works, construction, alteration, 
maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b) Employees of the Employer who are engaged in any of the occupations, callings or industries specified in the 
Award. 

(c) The Union and all employees of the Employer who are members or eligible to be members of the Union.  
(d) There is approximately 6 covered by this Agreement.  

6. RELATIONSHIP TO PARENT AWARD 
6.1  The provisions of the Award are incorporated into and form part of this Agreement (“Incorporated Terms”). 
6.2  The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in 

conjunction with the Incorporated Terms provided that the terms of whichever provision is more beneficial to 
the employees will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
6 January 2006 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 03418 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALAN BARKER 

APPLICANT 
-v- 
STEELWELD PERSONNEL PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD MONDAY, 24 OCTOBER 2005 
DELIVERED FRIDAY, 23 DECEMBER 2005 
FILE NO. B 12 OF 2005 
CITATION NO. 2005 WAIRC 03418 
 
 
CatchWords Termination of employment-contractual benefits-agreement reached-Deed of settlement 

executed-new application estopped. 
Result Application Struck Out 
Representation 
Applicant Ms J. Boots (of Counsel) appeared for the Applicant 
Respondent Mr J. Brits (of Counsel) appeared for the Respondent 
 
 

Reasons for Decision 
1 This application is somewhat unusual.  The originating application was filed on the 5th September 2005 when Alan Barker (the 

Applicant) applied to the Commission for Orders for outstanding benefits, being non-award entitlements, at completion of a 
contract of employment with Steelweld Personnel Pty Ltd (the Respondent).  The short history of the matter was that the 
Applicant commenced employment with the Respondent in November 1993 and ceased on the 2nd October 2004 apparently on 
a mutual basis.  The employer is a labour hire company and the Applicant spent all of his time working for Buttercup, a baking 
company in Malaga.  It was claimed that he was employed pursuant to a verbal contract at an hourly rate of $18.50 together 
with penalty rates calculated on that base rate and the usual attachments to a contract of employment such as annual leave, sick 
leave and long service leave.   

2 The Application claims a payment of $4489.00 for long service leave plus some additional claims for sick leave for the period 
of employment when illness prevented him attending for work.  There is also a claim for annual leave.  In total the Applicant is 
claiming $23,199.00. 

3 Apparently the claim first came to the Commission Application in C189 of 2004.  There were discussions between the parties, 
settlement was reached, and a Deed of Settlement and Release (the Deed) was executed.  The Deed is before the Commission 
in Exhibit B3.  What is now argued by the Respondent is that Deed brought an end to Application C189 of 2004 which was 
then withdrawn.  This should bring an end to these proceedings which should be struck out on the basis that the matter was 
resolved in the terms set out in the Deed.   

4 The Deed in its relevant parts is as follows; 
1. This Deed of Settlement arises out of an application in the Western Australian Industrial Relations Commission.  

Application No. C189 of 2004, which has subsequently been withdrawn.  Whereas the employee has now resigned 
from his employment, the parties have agreed to settle their dispute on the terms set out below: 

2. Without any admission of liability the parties agree that: 
(a) The employer will pay to the employee the gross sum of $4489.00 
(b) The employee agrees that this settlement is in full and final settlement of any claim that he may have 

relating to and arising from the employment relationship between the parties, including long service 
leave;  (Emphasis added) 

5 It is now argued by Ms Boots (of Counsel) for the Applicant that the Deed does not bring this application to an end.  This is not 
a document under seal nor is it stamped.  The onus is therefore on the Respondent to prove all of the elements of the Deed and 
it is not sufficient to simply say that the Applicant signed it. 

6 According to the Applicant he signed the Deed because he thought that it was a receipt to receive his long service leave.  He 
thought there was no other way that he could get paid for the leave and that the only thing in his contemplation, in fact both 
parties contemplation, was signing the document which was necessary for him to receive payment for long service leave.  
According to the Applicant, the Deed and the other claims were never discussed.  He was not told explicitly that other claims 
were included in the settlement.  The Applicant had discussions with Ms Fernandez on behalf of the Respondent about 
payment for long service leave and superannuation and these were the only two matters.  He never received any legal advice 
about what he was signing.  He says he did not read the Deed nor ask any questions about it. 

7 It is submitted that on the balance of probabilities the Commission could not be satisfied that the settlement was for anything 
other than long service leave.   

8 The Respondent says that it is common cause that a similar claim for this exact entitlement was lodged before the Commission 
in C189 of 2004.  That claim also included sick leave and annual leave and public holidays in amounts which are exactly the 
same as in this application.  There were discussions about the dispute; it did not settle and thereafter private discussions ended 
in settlement.  There was some dispute about exactly what was settled and what would be in the final settlement but clearly the 
Deed speaks for itself in this respect.  This is not a case where the parties were at odds.  There had been a good relationship 
over many years and there was no question that the Respondent would try and get the Applicant to sign something that he had 
not agreed to.  The settlement provides that the settlement amount on the document was $4489.00 in full in final settlement of 
any claim.  This is set out in the Deed in paragraph 2(b) which is simply worded and clear in its intent.  There is no suggestion 
that there was duress involved.  The short argument is that the applicant is bound to the deal he made and this case is very 
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similar to the facts in Tunbridge v Linde Material Handling Pty Ltd, Print No. 970040 where there was no pressure exerted.  
The Deed stands and the Applicant should be debarred from proceeding with the claim. 

9 From the evidence of the Applicant and from Ms Fernandez it is clear that a settlement was negotiated.  That Applicant later 
became disenchanted with the settlement is not the point here.  There were no lawyers involved from either side; the Deed is a 
simply drafted document which very clearly provides the settlement is full and final in relation to any claim relating to a rising 
from the employment relationship.  The original application covered the leave entitlements which are at issue in this 
application.  It cannot be said that the Deed was signed without knowledge of those claims. 

10 In all the circumstances the Commission is satisfied that on the balance of probabilities the Applicant knew what he was doing 
when he signed the Deed.  He is now estopped from pursuing the claim.  The Respondent should not be exposed to further 
jeopardy and this application will have to be struck out. 

11 An Order giving effect of this Decision will now issue. 
 

2005 WAIRC 03419 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN BARKER 
APPLICANT 

-v- 
STEELWELD PERSONNEL PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 23 DECEMBER 2005 
FILE NO/S B 12 OF 2005 
CITATION NO. 2005 WAIRC 03419 
 
 
Result Application Struck Out 
Representation 
Applicant Ms J. Boots (of Counsel) appeared for the Applicant 
Respondent Mr J. Brits (of Counsel) appeared for the Respondent 
 
 

Order 
HAVING heard Ms J. Boots (of Counsel) on behalf of the Applicant and Mr J. Brits (of Counsel) for the Respondent and by 
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be struck out. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
 

2005 WAIRC 03334 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLIN JOHN BOURKE 
APPLICANT 

-v- 
THE BISHOP OF BROOME 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD TUESDAY, 13 DECEMBER 2005 
DELIVERED FRIDAY, 16 DECEMBER 2005 
FILE NO. U 118 OF 2005 
CITATION NO. 2005 WAIRC 03334 
 
 
Catchwords Industrial Law (WA) – termination of employment – alleged harsh, oppressive and unfair dismissal – 

application referred outside of 28 day time limit – relevant principles to be applied – acceptance of 
referral out of time granted - Industrial Relations Act 1979 (WA) – s 29(1)(b)(i), (2) & (3) 

Result Application to be received out of time granted 
Representation 
Applicant Mr C. Bourke 
Respondent Ms K. Wroughton 
 
 

Reasons for Decision 
(Given extemporaneously and edited by the Commissioner) 
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1 The applicant seeks an extension of time in which to file the application claiming unfair dismissal.  The date of termination of 
employment was 16 May 2005, and the date of lodgement of the application with the Registrar was 17 October 2005.  
Therefore, the application is some 126 days out of time. 

2 The Commission has had regard for the decision of the Industrial Appeal Court, in Malik v. Paul Albert, Director General of 
the Department of Education (2004) 84 WAIG 683 in the tests to be applied for whether an extension of time is to be granted 
in these sort of circumstances.  Also relevant is the decision in Brodie-Hanns v. MTV Publishing Ltd (1995) 67 WAIG 298, 
which reflect it is not necessary for there to be special circumstances merely what action the applicant has taken to contest the 
termination pursuant to the Industrial Relations Act 1979 (“the Act”), having regard to prejudice to the respondent, including 
prejudice caused by the delay.  The mere absence of prejudice to the respondent is not sufficient to grant an extension of time.  
The merits of the substantive application may be taken into account in determining whether to grant an extension of time, and 
consideration of fairness between the applicant and other persons in a like position is a relevant consideration.  I note that it is 
also a requirement that the Commission takes account of fairness not just to the applicant but also to the respondent.  

3 The Act, in s 29(3) says that: 
“The Commission may accept a referral by an employee under subsection s 29 (1)(b)(i) that is out of time if the 
Commission considers it would be unfair not to do so.” 

4 This particular application is some 126 days out of time.  The applicant says that the reasons the application is out of time are 
due to the personal commitment given to the Catholic Education Office to resolve the matter internally.  The applicant in this 
matter allegedly contacted the respondent to challenge issues in dispute and on the advice of the respondent was asked to await 
the outcome of internal investigation, understanding that the Archbishop was attending to the matter.  None of these 
commitments, which were all placed in writing, received a response.  The applicant alleges the timeframe was further impacted 
upon by the remoteness of the region in which these matters were being attended to. 

5 The applicant says it would be unfair if the Commission were to refuse the application given his allegation he has been 
constructively dismissed.  The applicant does not seek reinstatement but requires compensation and for “the truth to come out”.  
The respondent opposes the claims made by the applicant and in particular argues that if the application were to be accepted 
out of time then the respondent would argue that there was never a dismissal. 

6 Legislative time limits should be complied with, and an applicant seeking to pursue an application lodged out of time must 
persuade the Commission to exercise the discretion in his or her favour, and it is a question of whether it would be unfair not to 
extend time.  In this particular case, the application is some 126 days out of time.  The applicant has made a number of 
attempts to resolve the matter internally, attempts which, it is quite reasonable to conclude, would have allowed time to escape.  
In these circumstances, without there being prejudice to the respondent, and with there being some but limited prejudice to the 
applicant if the application were not to be received, it is considered appropriate, in the circumstances to grant that extension.  
The Commission so determines.   

7 The respondent submitted that the application did not accurately reflect the true respondent of St Joseph’s School in Wyndham 
and sought to delete the existing respondents and insert in lieu thereof The Bishop of Broome.  The applicant did not oppose 
the change of respondency.  The Commission therefore having regard for the circumstances ordered that the respondency be 
changed to accurately reflect The Bishop of Broome in lieu of the existing respondents. 

8 An order shall issue for the application to be accepted out of time. 
 

2005 WAIRC 03384 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLIN JOHN BOURKE 
APPLICANT 

-v- 
THE BISHOP OF BROOME 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 22 DECEMBER 2005 
FILE NO U 118 OF 2005 
CITATION NO. 2005 WAIRC 03384 
 
 
Result Application to be received out of time granted 
Representation 
Applicant Mr C. Bourke 
Respondent Ms K. Wroughton 
 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 filed beyond the 28 days allowed by 
the Act;  
AND WHEREAS the Commission has considered the matter in light of the tests set out in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (IAC) 84 WAIG 683 and the requirements of s 29(3) of the Industrial Relations Act 
1979, and concluded that in the circumstances, it would be unfair not to accept the application notwithstanding that it was referred 
to the Commission out of time;  
AND WHEREAS at a hearing held on 13 December 2005 it became clear that the respondent had been incorrectly named; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
orders - 
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(1) THAT the name The Director, Catholic Education WA and Another be deleted and The Bishop of 
Broome inserted in lieu thereof. 

(2) THAT the application to receive the referral out of time be and is hereby granted. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2005 WAIRC 03248 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL JONATHON BRIGGS 
APPLICANT 

-v- 
KRSP PTY LTD (ATF KRSP TRUST) TRADING AS KIMBERLEY REGIONAL SERVICE 
PROVIDERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 21 SEPTEMBER 2005 
DELIVERED FRIDAY, 9 DECEMBER 2005 
FILE NO. APPL 738 OF 2005 
CITATION NO. 2005 WAIRC 03248 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), (2) and (3) 

Result Application to accept applicant's claim which was lodged out of time granted 
Representation 
Applicant Ms S Auburn (of counsel) 
Respondent Mr R Imber 
 
 

Reasons for Decision 
1 On 20 July 2005 Paul Jonathon Briggs (“the applicant”) referred an application to the Commission pursuant to s29(1)(b)(i) and 

(ii) of the Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed on 
18 May 2005 and that he was owed benefits under his contract of employment with KRSP Pty Ltd (ATF KRSP Trust) trading 
as Kimberley Regional Service Providers (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 20 July 2005 it is 35 days out of the required timeframe 
for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  The respondent opposes this application being accepted by the Commission. 

4 Section 29(3) of the Act reads as follows: 
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 

Commission considers that it would be unfair not to do so.” 
5 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 

account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
6 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) the following: 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 
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7 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

8 It was not in dispute that on or about 20 April 2004 the applicant commenced employment with the respondent at the 
Aboriginal community of Warmun on a temporary basis for three months and that the applicant was later converted to 
permanent employment.  The applicant was employed as an essential services technician and as part of this role he maintained 
power, water and sewerage at Warmun and seven other remote Aboriginal communities.  In addition to his day to day duties 
the applicant was on call 24 hours a day seven days per week to deal with any breakdowns.  The applicant was employed on a 
base salary of $45,000 per annum and even though his duty statement specifies that the respondent was to supply him with a 
motor vehicle the applicant provided his own vehicle and was paid an allowance for the use of this vehicle.  The applicant had 
one weekend off every three weeks. 
Applicant’s evidence 

9 The applicant gave evidence that his job was demanding because of the elements as well as the poor condition of the 
equipment at the communities he serviced.  The applicant stated that there was a particular problem with bats at Warmun 
frequently tripping out the power supply and that the parts he ordered to keep essential machines operating often did not arrive.  
The applicant stated that he contacted the respondent’s head office in Broome at least once a day and that he reported to his 
team leader Mr Brett Depiazzi and that he had a good relationship with Mr Depiazzi and his supervisor Mr Bob Aitchison.  
The applicant stated that he was required to liaise with the respondent and obtain authority whenever he left Warmun. 

10 The applicant stated that because of the rough condition of the roads out in the communities, in the months prior to his 
termination he had difficulties with his car.  The applicant tried to repair his exhaust in Broome in February/March 2005 while 
he was driving to Perth on holidays and the car was temporarily repaired and parts ordered to repair the car on his return from 
Perth however when he returned he was advised that the order for parts had been cancelled.  The applicant stated that on 
12 May 2005 he notified the respondent that he was leaving Warmun to have his car repaired in Kununurra and that he 
confirmed this absence by facsimile.  The applicant also stated that he spoke to Mr Depiazzi earlier that week about this 
absence.  After the applicant dropped his car off to the mechanic in Kununurra on 13 May 2005 he was advised that the repairs 
to his car would be delayed as additional parts were required.  The applicant stated that on that day he rang Mr Depiazzi and 
told him about this delay and he was advised that he could take the weekend off.  The parts had not arrived by the beginning of 
the following week and on Wednesday 18 May 2005 the applicant gave evidence that one of the respondent’s managers 
Mr Rob Imber contacted him and told him to hire a vehicle and return to Warmun as the community had no power.  The 
applicant stated that despite numerous attempts he could not source a hire car at this time as the Boab Festival was on in 
Kununurra.  The applicant stated that once he was aware the power was off he rang the mechanic at Warmun and talked him 
through restoring power to the community.  The applicant stated that on the evening of 18 May 2005 Mr Imber contacted him 
and told him that due to the power problems at Warmun he was terminated and the applicant stated that during this 
conversation he told Mr Imber that he would lodge an unfair termination claim against the respondent. 

11 The applicant stated that even though his car had not been fixed on 19 May 2005 he drove it to Warmun.  The applicant stated 
that Mr Aitchison was on site to see if the applicant was okay and he gave the applicant the phone number of a lawyer that he 
could ring to assist him with his unfair dismissal claim.  The applicant stated that he twice contacted this lawyer in Perth but 
his calls were not returned.  The applicant stated that it took three and a half days to pack up his possessions at Warmun and he 
then went to Kununurra and flew out for a job interview in Adelaide on 24 May 2005.  Five days later he returned to 
Kununurra.  The applicant stated that he looked for work in Kununurra and flew to Perth on 1 June 2005 for a job interview 
and returned on 3 June 2005.  The applicant stated that he worked for a week in Kununurra to get some money to pay for the 
drive to Broome as he had not been paid his termination payment by the respondent and that the drive took five days because 
the fuel pump in his car was not working properly.  The applicant stated that he then commenced employment with MCM 
Electrical on 24 June 2005 as a project manager and that once he had accumulated funds and paid some outstanding bills he 
sought legal advice in Broome about his termination.  The applicant stated that because of his problematic financial situation 
up to this point and the necessity to obtain work and relocate he had been unable to seek advice about lodging this application 
apart from his initial calls to a lawyer in Perth.  On 15 July he finally saw a lawyer in Broome and this application was lodged 
five days later. 

12 The applicant stated that he was unaware that he had a 28 day time limit within which to file this application until he spoke 
with a lawyer in Broome on 15 July 2005. 

13 The applicant stated that there had been no written complaints about his work although he conceded that Mr Imber sometimes 
complained about him leaving the site without notice even though the applicant maintained that he always let the respondent 
know his whereabouts. 

14 Under cross-examination the applicant refuted that he did not notify the respondent when he left Warmun and produced a 
number of memos he sent to the respondent about when he was off site.  The applicant confirmed that he had advised the 
respondent by facsimile that he was leaving site on his weekend break three times and prior to this procedure being put in place 
he advised the respondent verbally.  The applicant stated that at all times he let the local community personnel know when he 
left the site as well as the local mechanic and a trainee.  The applicant agreed that it was his responsibility to ensure that 
essential services were maintained to the communities for which he was responsible and the applicant stated that the power 
would not stay on for more than three days without someone attending to it.  The applicant stated that he was unable to obtain 
legal advice when he was in Kununurra after his termination because there was no lawyer available there.  The only option that 
he had to obtain legal advice was when he was in Broome and he did this when he was able to afford it. 

Submissions  
15 The applicant argues that there is merit to his claim as there was no evidence of poor performance or prior warnings.  The 

applicant maintains that he was given no notice that he was to be terminated and that when he was terminated he was fixing his 
vehicle which had deteriorated due to his use of the vehicle for work purposes and that he was not responsible for his lengthy 
absence to fix his car.  The applicant maintains that he had sufficient reasons for the delay in lodging this application as he was 
located in a remote area, he had to remove his personal effects from Warmun, he was applying for other positions and due to 
financial problems he had to undertake work to afford petrol for his return trip to Broome and he was unaware that there was a 
28 day timeframe for lodging this application.  The applicant claims that he told Mr Imber on the day he was terminated that he 
would contest his termination and that at no stage during the period between his termination and when the application was 
lodged did he waive his rights to lodge this application.  The applicant maintains that there is no prejudice to the respondent in 
allowing this application as it is no worse off currently than it would have been if the applicant had lodged this application 
within the normal timeframe. 

16 The respondent argues that this application was lodged an excessive amount of days outside of the normal timeframe and that 
even though the applicant was employed in a remote area this was no excuse for the delay in lodging this application on time 
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as the applicant was in Broome, Kununurra and Perth soon after his termination.  The respondent argues that the applicant did 
not follow proper procedures when absenting himself from Warmun and this caused significant inconvenience to the Warmun 
community.  Even though the respondent acknowledges that Warmun is a problematic site, this was the reason the applicant 
was based at Warmun.  The respondent maintains that it was only aware that the applicant was not at Warmun after 13 May 
2005 when it was advised by the community that the power was not working.  The respondent maintains that the applicant was 
aware that it was unhappy about his behaviour. 
Findings and Conclusions 

17 I listened carefully to the evidence given by the applicant.  In my view the applicant gave his evidence in a straightforward, 
clear and considered manner and his evidence was corroborated by a number of documents tendered during the proceedings.  I 
therefore have no reason to doubt that the applicant’s evidence was credible and should be accepted. 

18 On the evidence currently before me it is my view that there could well be merit to the applicant’s claim that he was treated 
unfairly when he was terminated on 18 May 2005.  I accept the applicant’s evidence that he kept the respondent informed at all 
times as to his whereabouts either by telephone or by facsimile sent by the applicant to the respondent when he was going to be 
away from Warmun and on the evidence before me I find that the respondent was aware that he was away from Warmun for an 
extended period after 12 May 2005.  I find that the applicant made reasonable efforts to obtain another vehicle and return to 
Warmun when his vehicle had not been repaired as at 18 May 2005 and that the applicant contacted relevant persons on site to 
deal with power problems once he was contacted by the respondent and had been advised that the power was off in Warmun.  
In my view the applicant may well have been terminated in a procedurally unfair manner based on the evidence before me and 
the lack of notice given to him and there was no evidence before me that the applicant was warned by the respondent that his 
job was in jeopardy. 

19 I find that the applicant has an acceptable reason for the delay in lodging this application.  I accept that the applicant was 
unaware that there was a 28 day timeframe within which to file this application and that subsequent to his termination the 
applicant took immediate steps to source alternative employment.  I also accept that after the applicant was terminated he had 
to spend time relocating from Warmun which is in a remote area and I accept that the applicant made efforts to contact a 
lawyer in Perth and that these efforts were unsuccessful.  I find that after the applicant was terminated he travelled extensively 
to obtain employment which took time and I accept that the applicant was experiencing financial difficulties subsequent to his 
termination and that this delayed him contacting a lawyer until the applicant obtained employment in Broome.  I find that once 
the applicant did obtain permanent employment at the end of June 2005 and after his financial situation improved he sought 
legal advice and this application was lodged soon after.  Even though this application was lodged 35 days outside of the normal 
timeframe for lodging an application of this nature I accept the applicant’s explanation for this delay. 

20 I find that the respondent was on notice when the applicant was terminated that he was unhappy about his termination and he 
indicated to the respondent that he would be taking steps to contest his termination.  Even though the delay of 35 days in 
lodging this application could well lead to some prejudice to the respondent if the Commission allows this application I 
balance this against the prejudice to the applicant in not allowing his claim.  On balance I find that the respondent is 
disadvantaged no more than any other employer would be in having to meet a claim of this nature, particularly given the 
applicant’s comments to Mr Imber about lodging this application on the day he was terminated. 

21 As I have found that there is an acceptable reason for the delay in lodging this application, that there is sufficient to establish 
that the applicant has an arguable case and the respondent will not be prejudiced any more than usual in allowing this 
application and as the respondent was on notice that the applicant would be contesting his termination it is my view that in all 
of the circumstances it would be unfair for the Commission not to exercise its discretion to grant an extension of time within 
which to file this application. 

22 An order will now issue to that effect. 

 

2005 WAIRC 03305 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL JONATHON BRIGGS 
APPLICANT 

-v- 
KRSP PTY LTD (ATF KRSP TRUST) TRADING AS KIMBERLEY REGIONAL SERVICE 
PROVIDERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 13 DECEMBER 2005 
FILE NO/S APPL 738 OF 2005 
CITATION NO. 2005 WAIRC 03305 
 
 
Result Application to accept applicant's claim which was lodged out of time granted. 
 
 

Order 
HAVING heard Ms S Auburn of counsel on behalf of the applicant and Mr R Imber on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2005 WAIRC 03416 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICOLE BROWN 
 DUANE CHAPMAN 

APPLICANTS 
-v- 
MAXIMUM SECURITY CORPORATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD TUESDAY, 22 NOVEMBER 2005 
DELIVERED FRIDAY, 23 DECEMBER 2005 
FILE NOS. APPL 1455 OF 2004, APPL 1456 OF 2004 
CITATION NO. 2005 WAIRC 03416 
 
 
CatchWords Termination of employment - Contractual benefits claim - Entitlements under contract of employment 

- Industrial Relations Act 1979 (WA) s.29(1)(b)(ii)  

Result Contractual benefits awarded 
Representation 
Applicants Ms N Brown 
 Mr D Chapman 
Respondent Ms N Stephens 
 Mr W Stephens 
 
 

Reasons for Decision 
1 These two applications were made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  The applicants 

Ms Brown and Mr Chapman are partners in life and Mr Chapman was a director of the respondent business with Mr Wayne 
Stephens.  The respondent’s business, Maximum Security Corporation, was involved in crowd control and security work, 
wheel clamping and ticketing.  Mr Chapman’s claim is as follows: 
1. Four weeks’ unpaid wages - $3200 gross for the weeks of 24/06/04, 12/08/04, 2/09/04 and 16/09/04. 
2. Five weeks’ underpaid wages - $500 gross for the weeks of 27/07/04, 3/08/04, 7/07/04, 15/07/04 and 19/07/04. 
3. Annual leave four weeks - $3200 gross.   
Mr Chapman says that he worked for the respondent as an employee between August 2003 and September 2004. 

2 Ms Brown’s claim is as follows: 
224 hours pay @ $15 per hour to a total of $3360 gross 
The claim is broken up as follows: 
Week commencing  16/08/04 38.5 hours 
  23/08/04 51 hours 
  30/08/04 91.5 hours 
  6/09/04  18 hours 
  13/09/04 25 hours 

3 Evidence was given by the applicants and for the respondent by Ms Nicole Stephens, the wife of Mr Wayne Stephens.  Whilst 
Mr Stephens attended the hearing, he departed early in the proceedings. 

4 It is the unchallenged evidence of Mr Chapman that he was a long term friend of Mr Wayne Stephens.  Mr Stephens was in the 
security industry and Mr Chapman approached him with a proposal that they become involved in wheel clamping and ticketing 
for parking.  This was agreed and Mr Chapman joined the business and became a director of the respondent company. 

5 The respondent maintains that Mr Chapman and Ms Brown were never employed by the company.  Ms Stephens submitted 
that Mr Chapman was paid as a director, in the same manner as Mr Wayne Stephens.  Ms Brown provided voluntary services 
to the company, in the same way as Ms Stephens, to support the company.  On Ms Stephen’s submission, both Mr Chapman 
and Ms Brown stood to benefit from the profits of the company.   

6 Mr Chapman gave evidence that he received payments as an employee [Exhibit A11], and was at all relevant times also a 
director of the company.  Ms Brown says that she worked in a voluntary capacity, supporting the business, but that Ms 
Elizabeth Stephens, the pay clerk telephoned her on 2 August 2004 to say that she would then be paid wages.  She was then 
paid wages, through Mr Chapman’s bank account [Exhibits A6 and A7] for the following two weeks.  She says under cross-
examination that Mr Stephens was in the background, at the time of the call, and told Ms Elizabeth Stephens that she could pay 
wages to Ms Brown.  Mr Chapman’s evidence was that he had had discussions with Mr Stephens about paying Ms Brown 
wages, and that she was to be paid wages when the company had reached the point whereby they could afford to do so 
(Transcript p.66). 

7 There appears to be some contest as to whether Mr Chapman and Ms Brown performed work for the company during the 
periods claimed.  The Commission asked Ms Stephens whether, apart from the respondent’s claim that Mr Chapman and Ms 
Brown were never employees, the respondent also claimed that the work was not done.  Ms Stephens submitted that the 
respondent did consider that the work had not been done.  The applicants disputed this.  The bulk of the questioning of Mr 
Chapman and Ms Brown by Ms Stephens related to allegations that they had sought to frustrate the operations of the 
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respondent’s business.  Ms Stephens submitted, and cross-examined, to the effect that in the respondent’s view Mr Chapman 
and Ms Brown had established other companies to poach the work of the respondent, had redirected the respondent’s mail so 
that the respondent could not operate properly and had otherwise not acted in the best interests of the respondent company by 
redirecting monies which belonged to the respondent.  The applicants denied that they had sought to act against the interests of 
the respondent.  Implicit in those questions by Ms Stephens was the allegation that the hours claimed were not worked, 
because the work was not performed for the respondent, but rather to advance the applicants’ own interests.  This was denied 
by the applicants who stressed the extensive hours which they had worked for the respondent’s business. 

8 The other area of contest was that some of the hours claimed had not been worked for the respondent or at the respondent’s 
direction, because at a meeting with solicitors on 8 September 2004, the directors of the company agreed to go their separate 
ways.  Mr Chapman and Ms Brown agreed that this meeting occurred and in summary that the directors had decided to 
separate.  However, both applicants gave evidence that there were still customers and contracts which had to be satisfied and 
that someone had to do this work.  Hence Mr Chapman and Ms Brown both say that they undertook to finish this work and did 
so.  They now seek to be paid for this work 

9 Having heard the evidence I accept the evidence of the applicants over that of Ms Stephens.  I accept that both Ms Brown and 
Mr Chapman performed the work as they have said.  There are then two key issues to be determined.  Firstly, were Ms Brown 
and/or Mr Chapman employees of the respondent?  Secondly, were Ms Brown and Mr Chapman entitled to all the benefits 
they claimed? 

10 In my view it is clear that Mr Chapman was at all relevant times both a director and an employee of the respondent company.  
There is no written contract to that effect and this is often the case.  Exhibit A11 clearly shows that Mr Chapman received a 
regular net payment of $615 and PAYG tax was deducted.  The payments were made by Maximum Security.  This negates the 
other issue which appeared to be suggested by Ms Stephens and that is that Mr Chapman in fact worked for another company.  
Exhibit A12 displays that Mr Chapman received superannuation contributions as an employee.  I find that Mr Chapman was an 
employee of the respondent.  There is also nothing in [Exhibit A8] relating to workers compensation which would lead me to 
change this view. 

11 Ms Brown’s situation is entirely different, however, she has similarly received wages for a limited period [Exhibit A7] from 
which PAYG tax was deducted.  It is not contested by her that she worked for a long time in a voluntary capacity and she does 
not seek payment for that.  She seeks payment for the pay periods following the payments exhibited in A7.  She says these 
payments commenced because they were authorised by Mr Stephens.  There is no reliable evidence to counter this.  Mr 
Chapman’s evidence supports Ms Brown’s evidence to a degree.  He says only that the agreement which he had with Mr 
Stephens was that Ms Brown would be paid when the company could afford to do this.  It appears the company commenced 
paying Ms Brown in early August 2004.  I find that Ms Brown was an employee of the respondent company from the time the 
wage payments commenced. 

12 The last point is whether all the monies as claimed are due.  The wages would appear to have been paid in arrears.  Exhibit A7 
shows payment for variable hours worked.  Mr Chapman claims that his pay was short by $100 gross for 5 weeks.  From 
[Exhibit A11] it would appear that the gross pay for the relevant 5 weeks was $700, rather than the normal $800.  However, the 
net payment remained the same, i.e. $615.  In other words, Mr Chapman received the correct amount of net pay, but the PAYG 
tax deducted was short.  Mr Chapman received the wages benefit he was due; the Commissioner for Taxation it would appear 
did not.  In my view this taxation matter is not now an issue to be corrected by order of the Commission.  It may be an issue for 
the Taxation Department.  I would not award this part of Mr Chapman’s claim. 

13 There is then the issue which arises from the meeting of Mr Chapman and Mr Stephens with a solicitor on 8 September 2005.  
It is common ground that it was decided that day that Mr Chapman and Mr Stephens would terminate their business 
relationship.  I do not know from the evidence the precise details of the discussion.  Normally this would then mean a winding 
down of the affairs of the company.  Except in this instance Mr Chapman and Ms Brown had other companies operating.  
These companies operated in a not dissimilar industry to the respondent company.  Ms Stephens challenged what work had 
been undertaken for those companies.  I do not know what work was undertaken or how the work of the respondent company 
was affected.  What I do know is that Mr Chapman and Mr Stephens decided clearly to part company from that day.  The 
evidence is that Mr Chapman and Ms Brown then chose to finalise work for the respondent company as the work was there 
and they say someone had to do it.  I have no knowledge whether Mr Chapman resigned as a director of the respondent 
company on and from 8 September 2004.  As a director, of course, he could undertake functions on behalf of the company.  
There is no hint in the evidence that Mr Stephens endorsed any continuing work.  It is clear that this all happened at Mr 
Chapman’s and Ms Brown’s instigation.  Having regard to the whole circumstances of this matter, including the company 
arrangement, I think the better view is that Mr Chapman and Ms Brown parted with the respondent company on 8 September 
2004 and Mr Stephens and Ms Stephens continued to operate that company.  I do not then consider that any payments should 
be due to Mr Chapman and Ms Brown from the respondent company on and from that date.  The obligation for payment had 
ended with the mutual decision by Mr Chapman and Mr Stephens to go their separate ways.  Mr Chapman was paid on 9 
September 2004.  He claims a payment for the week of 16 September 2004.  I do not accept that the payment of 16 September 
was due to him for the reason expressed.  Ms Brown claims a payment for the week of 13 September 2004.  I similarly do not 
consider this payment was due to her. 

14 There is one further issue which arises from these findings and that is the question of notice.  This is not claimed and was not 
raised at hearing.  In any event, given the circumstances of this case, namely a mutual decision to part company on 8 
September 2005, I do not consider any notice payment to be appropriate. 

15 In summary I would award to Mr Chapman, by way of denied contractual benefits, the amount of $2,400 gross less any 
taxation payable to the Commissioner for Taxation.  I would award to Ms Brown, by way of denied contractual benefits, the 
amount of $2,985 gross less any taxation payable to the Commissioner for Taxation. 

16 Mr Chapman claims payment for 4 weeks’ annual leave to the value of $3,200 gross.  He worked for the respondent for a year 
and hence as an employee would be entitled to this amount of leave under the Minimum Conditions of Employment Act 1993.  
His uncontradicted evidence is that he did not take any time off as annual leave.  I accept this evidence and I would award the 
amount of $3,200 gross, less any taxation payable to the Commissioner for Taxation, by way of a denied contractual benefit in 
the form of annual leave. 
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2006 WAIRC 03426 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICOLE BROWN 
APPLICANT 

-v- 
MAXIMUM SECURITY CORPORATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 3 JANUARY 2006 
FILE NO APPL 1455 OF 2004 
CITATION NO. 2006 WAIRC 03426 
 
 
Result Contractual benefits awarded 
Representation 
Applicant Ms N Brown 
Respondent Ms N Stephens 
 Mr W Stephens 
 
 

Order 
HAVING heard Ms N Brown on her own behalf and Ms N Stephens on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the said respondent do hereby pay within 7 days of this order, as and by way of a denied contractual benefit, the 
amount of $2,985 gross to Nicole Brown, less any taxation that may be payable to the Commissioner of Taxation.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2006 WAIRC 03427 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DUANE CHAPMAN 
APPLICANT 

-v- 
MAXIMUM SECURITY CORPORATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 3 JANUARY 2006 
FILE NO APPL 1456 OF 2004 
CITATION NO. 2006 WAIRC 03427 
 
 
Result Contractual benefits awarded 
Representation 
 
Applicant Mr D Chapman 
Respondent Ms N Stephens 
 Mr W Stephens 
 
 

Order 
HAVING heard Mr D Chapman on his own behalf and Ms N Stephens on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of denied contractual benefits, 
the amount of $2,400 gross to Duane Chapman, less any taxation that may be payable to the Commissioner of Taxation.   

(2) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of a denied annual leave 
entitlement, the amount of $3,200 gross to Duane Chapman, less any taxation that may be payable to the Commissioner 
of Taxation.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2005 WIRC 02981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN ANTHONY BUKTENICA; 
 JOHN FRANCIS FOLEY 

APPLICANT 
-v- 
SEALANES (1985) PTY LTD; 
SEALANES (1985) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 8 NOVEMBER 2005 
FILE NO. APPL 1537 OF 2004, APPL 1538 OF 2004 
CITATION NO. 2005 WAIRC 02981 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissals – Whether applicants 

terminated due to redundancy – Termination found not to be due to redundancy  – Applicants 
unlawfully terminated –  Applicants unfairly dismissed – Reinstatement ordered –  Continuity of 
benefits ordered –  Industrial Relations Act 1979 (WA) ss 26 and 29(1)(b)(i) 

Result Applications alleging unfair dismissal upheld and orders for reinstatement issued. 
Representation 
Applicants Ms J Boots (of counsel) 
Respondent Mr J Blackburn (of counsel) 
 
 

Reasons for Decision 
1 On 24 November 2004, John Anthony Buktenica and John Frances Foley (“the applicants”) lodged applications pursuant to 

s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) against Sealanes (1985) Pty Ltd (“the respondent”) claiming that 
they were unfairly terminated on 11 November 2004.  The respondent denies that the applicants were unfairly terminated.  
Even though the respondent sought to have these applications heard separately I determined that both applications be heard 
together as these applications deal with similar facts (see John Anthony Buktenica and John Francis Foley v Sealanes (1985) 
Pty Ltd (2005) 85 WAIG 1631).  
Background 

2 Mr Foley was employed on a permanent full-time basis with the respondent from 28 October 1996 through to 11 November 
2004.  At termination he was earning a base rate of $610.52 per week and his terms and conditions of employment were 
subject to the terms of the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (No R 32 of 1976) 
(“the Award”).  For most of Mr Foley’s employment with the respondent he worked in the freezer section and approximately 
12 months prior to his dismissal the respondent transferred him to its meat section. 

3 Mr Buktenica was employed on a permanent full-time basis with the respondent.  He commenced employment as a truck 
driver in December 1993 and approximately 12 months later the respondent transferred him to work as a freezer storeperson on 
the night shift.  Mr Buktenica worked in this position until September 2003 when the respondent transferred him to the day 
shift in the freezer section.  Mr Buktenica’s base rate of pay was $660.00 per week and his terms and conditions of 
employment were also subject to the terms of the Award. 

4 When Mr Foley and Mr Buktenica were terminated on 11 November 2004 they were members of the Shop, Distributive and 
Allied Employees’ Association of Western Australia (“the Union”) and had been part of a small group of the respondent’s 
employees who in 2003 had chosen not to sign an Australian Workplace Agreement (“AWA”) which was offered to all of the 
respondent’s employees.  When the Union sought an enterprise order from the Commission to cover those employees who had 
not signed an AWA Mr Foley and Mr Buktenica gave evidence during those proceedings (see Shop, Distributive and Allied 
Employees' Association of Western Australia and Others v Sealanes (1985) Pty Ltd (2004) 84 WAIG 655). 

5 After the Commission issued an enterprise order and the operation of the enterprise order was stayed by the Full Bench the 
respondent asked Mr Foley and Mr Buktenica to participate in discussions about the terms and conditions of employment for 
those employees who had not signed AWAs and these discussions were on-going at the time the applicants were terminated.  
Both applicants were terminated on the afternoon of 11 November 2004 after being summonsed by the respondent that day to 
attend separate meetings.  The applicants were handed letters of termination during those meetings (Exhibits A2 and A6) and 
subsequently amended termination letters were sent to both applicants (Exhibits A3 and A7). 

6 The applicants maintain that they were not terminated due to a redundancy situation but as a result of their involvement in 
seeking the enterprise order.  The respondent maintains that both applicants were terminated due to a redundancy situation and 
their positions were properly identified for redundancy after a selection process was developed and implemented by the 
respondent’s Human Resources and Quality Assurance Manager, Mr Lance Power. 
Applicants’ evidence 

7 Mr Foley gave evidence that throughout his working life he has spent a substantial amount of time working in the meat 
industry and he is a qualified slaughter person.  Mr Foley had been a long term member of the Australasian Meat Industry 
Employees’ Union, Industrial Union of Workers, Perth West Australian Branch and was its Acting Secretary at one point.  
Mr Foley stated that when he was transferred into the respondent’s meat section in September 2003 he believed that there was 
an ulterior motive behind this transfer and he advised Mr Power and the Warehouse Manager Mr Elio Raffaele accordingly.  
Mr Foley stated that notwithstanding his reservations about the transfer he accepted the move.  Mr Foley sated that when he 
was required to obtain a forklift license for his position in the meat section he did so.  Mr Foley stated that when he was 
transferred to the meat section Mr Buktenica was transferred from the night shift to Mr Foley’s former position on the dayshift 
in the freezer section.  Mr Foley stated that when he returned to the meat section he trained two new employees, Mr Phil 
Tucker and Mr Tim Chamberlain after being asked to do so by his supervisor, Mr Dean O’Brien. 
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8 Mr Foley stated that on a number of occasions in 2003 he was asked to sign an AWA and the Warehouse Manager Mr Raffaele 
asked him several times why he would not sign an AWA. 

9 Mr Foley stated that after the enterprise order issued his base rate of pay increased by $100.00 per week and he stated that this 
payment ceased once the Full Bench suspended the operation of the enterprise order.  Mr Foley stated that after the enterprise 
order was suspended the respondent offered enticements to employees such as the payment of a forklift allowance to 
encourage employees to sign an AWA. Mr Foley stated that at a meeting with employees who had not signed an AWA 
employees were advised by Ms Leeanda Paino that the respondent could not afford to pay the wage rise provided for in the 
enterprise order and that if it was paid to employees the respondent would ‘go broke’.  Mr Foley later advised the respondent 
that the employees who had not signed an AWA had indicated to him that they still wanted to pursue the enterprise order. 

10 Mr Foley stated that in October 2004 he was asked to attend a number of meetings with Ms Paino and that at one of these 
meetings she indicated that a secret ballot would be held for employees who had not signed an AWA about which industrial 
instrument they wanted to cover their employment.  Mr Foley said that he and the other employees in this group were given a 
choice of having a certified agreement, an enterprise order or an AWA.  Mr Foley stated that two ballots were held and he was 
unaware of the results of these ballots. 

11 Mr Foley stated that in October 2004 he and Mr Buktenica were asked to be part of a committee set up by the respondent to 
foster workplace harmony and the respondent told him that he was a member of this committee to assist the respondent going 
into the future. 

12 Mr Foley stated that in or around September 2003 Mr O’Brien warned him that the respondent was ‘out to get’ him and that 
Mr Brian Pozzi wanted Mr O’Brien to write a letter stating that Mr Foley was incompetent. 

13 Mr Foley stated that no concerns were raised by the respondent about his performance until he refused to sign an AWA. 
14 Mr Foley commented on the meeting at which he was terminated on 11 November 2004.  Mr Foley stated that Ms Paino and 

Mr Power were in attendance at this meeting and Mr Foley stated that this meeting took place on the day prior to a meeting 
which had been set down to discuss the enterprise order with the respondent.  Mr Foley stated that Ms Paino told him that his 
position was being made redundant, he was given reasons for his termination and Ms Paino told him that the decision to 
terminate him had nothing to do with Mr Foley’s union involvement.  Ms Paino mentioned that because her father Sam Paino 
had brought out his brother Victor Paino the respondent had incurred a significant debt and the respondent needed to 
restructure its operations.  Mr Foley was advised that he had been compared with other employees prior to a decision being 
made to terminate him.  Mr Foley was then given his letter of termination.  Mr Foley stated that the meeting took 
approximately five minutes and that no other documentation was given to him at this meeting. 

15 Mr Foley gave evidence that at the time he was terminated he was unaware that the respondent was considering making 
redundancies in his section.  Mr Foley also stated that he was aware that after Sam Paino bought out Victor Paino’s interest in 
the respondent, two clerical staff who worked with Victor Paino were made redundant because Victor Paino and his two sons 
had ceased working with the respondent. 

16 Mr Foley was asked to comment on the matrix constructed by Mr Power which was relied on by the respondent to choose him 
for termination.  Mr Foley stated that he did not see this matrix prior to or when he was terminated. 

“REDUNDANCY CRITERIA FREEZER DEPARTMENT AND BUTCHER SHOP 

Work 
place 
Name 

Employee 
Name 

Fork 
Lift 

Ticket 

Fork Lift 
Experience 

Date of 
Employment 

Level 
of 

Fitness 

Standard of 
skill 

Basic 
Computer 

Transport & 
Storage 

Certificate 3 
Trainee 

Promotion 
potential 

Butcher 
shop 

Di Carlo F Yes Good 27/01/1998 Good Fair In progress Fair 

Butcher 
shop 

Foley J Yes Limited 28/10/1996 Fair Fair In progress Poor 

Butcher 
shop 

O’Brien D Yes Excellent 15/08/1999 Good Good In progress Good 

Bulk 
Freezer 

Jeffrey B Yes Excellent 14/12/1998 Good Good In progress Good 

Bulk 
Freezer 

Walmsley 
M 

Yes Excellent 27/04/2003 Good Good In progress Good 

Bulk 
Freezer 

Woodfin L Yes Excellent 14/02/2002 Good Fair In progress Fair 

Bulk 
Freezer 

Luison F Yes Good 15/08/2001 Good Fair In progress Fair 

Bulk 
Freezer 

Buktenica J No None 4/12/1993 Fair Inadequate Cancelled 
10/12/03 

Poor 

Bulk 
Freezer 

Osborne M Yes Good 16/06/2003 Good Fair In progress Good 

Bulk 
Freezer 

Muncey D Yes Excellent 21/08/2000 Good Fair In progress Fair 

Bulk 
Freezer 

Grubelich 
A 

Yes Good 25/10/1993 Fair Fair In progress Fair 

Bulk 
Freezer 

Carnaby P Yes Good 21/02/2002 Good Fair In progress Good 

Prepared by Lance Power HR/QA Manager 21 October 2004” 
(Exhibit A4) 
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17 Mr Foley pointed out that this matrix excludes at least six employees who work on the night shift in the freezer section and the 
matrix excludes other departments such as the retail and dispatch areas and two casuals who worked in the freezer section, 
Mr Tucker and Mr Steve Barnaby.  Mr Foley stated that Mr Tucker normally worked four days per week plus Saturday if 
required and Mr Barnaby worked each week day. 

18 Mr Foley discussed the assessments on the matrix.  Mr Foley stated that he was not initially required to have a forklift ticket 
and he was of the view that his forklift experience was not limited.  Mr Foley stated that he undertook forklift duties if his 
supervisor Mr O’Brien was busy or on leave and he stated that his forklift experience was at the same level as that of Mr Di 
Carlo.  Mr Foley stated that only two other employees in both the freezer and meat sections had been employed longer than 
him.  Mr Foley stated that he disagreed with the respondent’s assessment about his fitness and he made comments about a 
number of the other employees who had physical problems due to recent operations and back problems.  Mr Foley stated that 
Ms Osborne’s health was not good as she was grossly overweight and Mr Foley stated that his level of fitness was good and 
that Mr Buktenica was the fittest person in both the meat and freezer areas.  Mr Foley stated that he had used a computer for 
over twenty years and therefore his assessment on this criterion was inaccurate.  Mr Foley stated that there was only a limited 
requirement for him to use a computer at work and that most computer work undertaken in the meat section was done by 
Mr O’Brien.  Mr Foley stated that he participated in gaining the Transport and Storage Certificate however he believed that the 
certification process was of little if any value to him.  In relation to promotion potential, Mr Foley stated that he had never 
sought promotion but he claimed that he was as good as any other employee as he had worked as a supervisor prior to working 
with the respondent and he believed he had good people skills.  Mr Foley believed that the elements considered by the 
respondent were not comprehensive because the matrix excluded a number of criteria that he believed to be relevant such as 
length of service, health and safety, product knowledge, initiative, punctuality, skills held and absenteeism.  Mr Foley stated 
that other employees in both the meat and freezer sections had high levels of absenteeism and some had been given verbal 
warnings about their absences. 

19 Mr Foley submitted a matrix prepared by the applicants which he believed contained relevant criteria to be taken into account 
in a redundancy situation as well as appropriate assessments (see Exhibit A9). 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 
 

 

 



94 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

20 Mr Foley stated that after he was terminated he did not look for work straight away because his health was adversely affected 
by his termination.  When Mr Foley sought employment in the middle of January 2005 he obtained casual work at Canning 
Vale undertaking boning work from 23 January 2005 until 12 May 2005.  During this time he earned $9304.10 gross. 

21 Mr Foley stated that he did not believe his termination was due to a bona fide redundancy as he had been warned by a number 
of people including Sam Paino that ‘management’ was out to get him and Mr Foley stated that before Sam Paino bought out 
his brother’s interest in the respondent he told him that as long as he was working with the respondent there was a job for him. 

22 Mr Foley believed that he could have transferred back to the freezer section instead of being terminated. 
23 Mr Foley believes there is no issue with him being reinstated as he had a good relationship with his supervisor and other 

employees and he stated that he had no malice towards other employees.  Mr Foley stated that even though Mr Pozzi had 
raised some issues about him, he was no longer employed by the respondent. 

24 Under cross examination Mr Foley stated that he believed that he was transferred to the meat section to isolate him from other 
employees because this transfer took place when the respondent was asking its employees to sign AWAs.  Mr Foley stated that 
he had no difficulty obtaining a forklift licence and that he had used a forklift on a regular basis without a licence in other jobs 
he had held prior to working with the respondent.  He stated that he had also occasionally driven the forklift prior to being 
transferred to the meat section.  Mr Foley confirmed that he had been involved in two accidents involving the forklift since he 
transferred into the meat section and that he filled out an accident report after one of the accidents (Exhibit R1). 

25 Mr Foley stated that because he was not covered by an AWA he was not allocated any overtime and Mr Foley stated that he 
was told by the supervisor of the meat section, Mr George Da Silva after he was transferred into the meat section that he was 
not to be allocated overtime on the instructions of Mr Power. 

26 Mr Foley stated that at one meeting held with Ms Paino in October 2004 where one of the ballots took place about which 
industrial instrument employees wanted, he made it clear to Ms Paino that he wanted his terms and conditions of employment 
covered by an enterprise order and he wanted the Commission to determine the final outcome of the quantum contained in the 
enterprise order.  Mr Foley understood Ms Paino was frustrated at the time because some employees continued to refuse to 
sign an AWA.  Mr Foley stated that he was aware that the respondent’s David Jones operation had closed but understood this 
was sometime before he was terminated and he was unaware that the respondent had undertaken a review of other departments 
as a result of Sam Paino’s buy out of Victor Paino’s interest in the respondent. 

27 Mr Foley was asked to comment on the respondent’s matrix (Exhibit A4).  Mr Foley stated that Mr Bruce Jeffrey, the freezer 
section day shift supervisor spent a lot of time working on the computer and he disagreed that Mr Jeffrey undertook forklift 
duties as there were two designated forklift drivers on the day shift.  Mr Foley disputed that Ms Osborne was productive and 
energetic and he disputed that he had an issue with a female working in the freezer section.  Mr Foley stated that he 
occasionally used the computer to locate stock and that he was never asked to use it on a regular basis nor trained to use it.  
Mr Foley stated that on three occasions he was due to attend a computer course but on each occasion it was postponed.  
Mr Foley was asked if he had time off at Easter 2003 and Mr Foley stated he could not recall taking three days of sick leave 
after asking for this time off and being refused. 

28 Mr Foley stated that after he was terminated he applied for three positions in person in addition to the position that he 
commenced on 23 January 2005.  Mr Foley stated that when this employer told him that there was no further work as at the 
middle of May 2005 he did not seek out any further alternative work as this application was listed for hearing.  Mr Foley 
agreed that after he was terminated the respondent continued to employ members of the Union.  Mr Foley stated that he 
understood that there are currently two full-time employees working in the meat section and he was aware that two employees 
had resigned from the freezer section since he was terminated and he understood that replacements were currently being 
sought. 

29 When it was put to Mr Foley that he was not terminated due to his union activities Mr Foley stated that for over two years he 
had been told by a number of both blue and white collar employees, including Sam Paino ‘to watch myself’. 

30 Mr Foley confirmed that he was given two warnings throughout his employment with the respondent.  Mr Foley stated that one 
warning was for putting the wrong brand of bacon in a customer’s order which was picked up before the order was delivered to 
the customer and the other was for excessive talking to fellow employees. 

31 It was put to Mr Foley that he exaggerated his abilities in the matrix developed by himself and Mr Buktenica (Exhibit A9).  
Mr Foley responded by saying that he believed he was in a good position to be promoted given his age and experience and he 
stated that he had reasonable forklift and computer skills. 

32 Under re-examination Mr Foley commented on the forklift accident report form.  Mr Foley stated that it was the respondent’s 
standard procedure to do this and that as this was a minor incident he did not hear anything further about this incident.  
Mr Foley stated that there were other employees in the freezer and meat sections who had been involved in a number of forklift 
incidents including Mr Di Carlo, Mr O’Brien, Mr Jeffrey, Mr Walmsley, Mr Woodfin, Mr Muncey, Mr Carnaby and 
Mr Forbes. 

33 Mr Buktenica commenced employment with the respondent as a truck driver and after having an accident twelve months later 
he was transferred to the night shift in the freezer section.  Mr Buktenica continued in this position for approximately eight and 
a half years.  Mr Buktenica stated that when he was transferred from the night shift to the day shift in the freezer section in 
October 2003 his weekly wages decreased by approximately $300 gross due to the removal of a shift allowance and the nature 
of the hours he worked. 

34 Mr Buktenica stated that he was aware that the Union was negotiating an industrial agreement on behalf of employees who did 
not sign an AWA and he was aware that Mr Foley was conducting most of the negotiations over the terms of this industrial 
agreement. 

35 Mr Buktenica stated that he joined the Union in May 2004 and he confirmed that he gave evidence to the Commission when 
the Union sought an enterprise order to cover the respondent’s employees.  Mr Buktenica stated that once the enterprise order 
issued he was paid an additional $100 per week until the operation of the enterprise order was suspended.  Mr Buktenica stated 
that after the enterprise order was suspended he was asked by Ms Paino and Sam Paino to attend a number of meetings.  
Mr Buktenica stated that during one of the meetings Sam Paino told employees at the meeting that if all of the respondent’s 
employees did not sign an AWA then the respondent’s business would have to close.  Mr Buktenica stated that he had a 
number of meetings with Ms Paino, Sam Paino and the respondent’s industrial relations consultant Mr Tony Durack, about 
signing an AWA.  Mr Buktenica stated that he attended a meeting in October 2004 and was asked to fill in a ballot about 
whether or not he wanted to sign an AWA.  Mr Buktenica was of the view that the respondent thought that if he signed an 
AWA then other employees would also sign the AWA. 
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36 Mr Buktenica stated that he had a close relationship with Sam Paino. 
37 Mr Buktenica stated that he was invited to join the respondent’s improvement committee and attended one meeting. 
38 Mr Buktenica stated that from time to time he trained other employees. 
39 Mr Buktenica gave evidence that even though he was asked to give support to his supervisor Mr Jeffrey and was formally 

asked to be second in charge of the freezer section he did not accept this position as he did not wish to work under Mr Jeffrey. 
40 Mr Buktenica stated that when he was transferred to the day shift he told the respondent that he had no forklift experience or 

experience in computers as he had not previously had to use them and that he was not interested in learning these skills. 
41 Mr Buktenica stated that at the meeting held with Ms Paino and Mr Power on 11 November 2004 he was given a letter 

confirming his termination, Ms Paino told him he was being made redundant as the respondent was restructuring and he was 
told that the respondent’s decision to terminate him had nothing to do with him being a union member. Ms Paino then read 
through his termination letter and Mr Buktenica stated that there was no further discussion after Ms Paino did this.  
Mr Buktenica stated that the meeting only took approximately three minutes.  Mr Buktenica stated that subsequent to this 
meeting he collected his personal belongings and left the respondent’s premises. 

42 Mr Buktenica stated that he was not advised prior to 11 November 2004 that the respondent was restructuring and that 
redundancies would be taking place. 

43 Mr Buktenica stated that the matrix drawn up by the respondent (Exhibit A4), which he did not see until after his termination, 
did not include two casual employees Mr Barnaby and Mr Tucker who were working in the freezer section at the time of his 
termination.  Mr Buktenica stated that even though they regularly worked in the freezer section on the day shift they were not 
on the list and Mr Buktenica stated that night shift employees in the freezer section were also omitted from the list.  
Mr Buktenica stated that he did not agree with the assessments of each employee on this matrix and he thought the matrix was 
“a bit of a joke”. 

44 Mr Buktenica commented on the assessments contained in the matrix.  Mr Buktenica stated that his level of fitness was good 
even though he had previously had a few workplace injuries and he stated that he was one of the fittest workers on the list.  
Mr Buktenica stated that Mr Carnaby’s fitness was fair, Mr Grubelich was very fit, Ms Osborne was the least fit of all 
employees, Mr Woodfin’s and Mr Jeffrey’s fitness was fair, Mr Luison’s fitness was fair to good, Mr O’Brien’s and Mr 
Foley’s fitness was good and because Mr Di Carlo had had some health problems he would not rate him as good.  
Mr Buktenica stated that he was never asked to use a computer nor was he required to obtain a forklift ticket.  Mr Buktenica 
stated that he was given a half hour of training in computer skills some time in September or October 2004.  Mr Buktenica 
stated that computers in the freezer and meat sections were mainly used by the supervisors Mr O’Brien and Mr Jeffrey and 
were rarely used by other employees.  He stated that there was one computer in the meat section and two in the freezer section 
and all were located in the supervisors’ offices.  Mr Buktenica stated that Mr O’Brien, Mr Jeffrey, Mr Walmsley, Mr Woodfin 
and Mr Luison used forklifts on a regular basis and Mr Muncey, Mr Grubelich and Mr Carnaby would use forklifts in the 
morning to load deliveries.  Mr Buktenica stated that he cancelled his participation in the Transport and Storage Certificate 
course because the process lacked integrity.  Mr Buktenica stated that on several occasions he was asked to take on supervisory 
duties on the night shift but he declined and Mr Buktenica stated that he was always willing to assist and gave advice to Sam 
Paino when asked about health and safety issues.  Mr Buktenica stated that he was the longest serving employee in both 
sections except for Mr Grubelich. 

45 Mr Buktenica stated that there were a number of relevant elements that the respondent should have taken into account when 
assessing who should have been terminated, including absenteeism, sick leave, service, experience, punctuality, performance 
and flexibility.  Mr Buktenica stated that he was rarely late to work and almost always attended work before the 
commencement of his shift, he was flexible in the way in which he undertook his work, he had many years of experience, he 
was good at his role, he often used his initiative and he was multi-skilled and had good product knowledge.  Mr Buktenica 
stated that he believed that the matrix drawn up by the applicants in early June 2005 accurately reflected the criteria that the 
respondent should have reviewed when assessing employees in the meat and freezer sections (Exhibit A9). 

46 Mr Buktenica confirmed that the job description for the freezer packer position detailed the duties expected of him and 
Mr Buktenica pointed out that this job description makes no reference to the necessity to have a forklift licence, computer 
skills or the necessity to have completed a Transport and Storage Certificate course (Exhibit A11). 

47 Mr Buktenica claimed that as there was no problem with the standard of his work he would still be employed by the 
respondent if he had signed an AWA.  Mr Buktenica also stated that comments were made by Mr Raffaele to the effect that 
both Sam and Victor Paino did not want unions at the respondent’s premises. 

48 Mr Buktenica stated that after he was terminated he did not look for alternative work and he was not eligible for Centrelink 
payments.  Mr Buktenica believed that there would be no issue with him being reinstated as he got on well with everyone at 
the workplace. 

49 Under cross-examination Mr Buktenica stated that he was aware that some redundancies were being effected by the respondent 
as a result of Sam Paino buying out Victor Paino’s interest in the respondent and that as a result Victor Paino’s two sons ceased 
working with the respondent.  When asked if he accepted the reasons for his transfer from night shift to day shift Mr Buktenica 
stated that he accepted the reasons set out in the email confirming his transfer (Exhibit A1).  It was put to Mr Buktenica that he 
gave evidence in the Union’s application for an enterprise order that the only reason why he was being shifted was because of 
his union activities.  Mr Buktenica stated that both reasons were not mutually exclusive. 

50 Mr Buktenica was asked how the assessments on the applicants’ matrix were completed (Exhibit A9).  Mr Buktenica stated 
that both he and Mr Foley made separate assessments of each employee under each heading and then compared their 
assessments and that as a result there were some hand written changes on their matrix. 

51 Mr Buktenica confirmed that he had indicated to the respondent that he was not interested in promotion and Mr Buktenica 
stated that he did not complete the Transport and Storage Certificate course because it was not a compulsory qualification for 
his position and he did not see this qualification as being necessary for him to undertake his duties.  Mr Buktenica stated that 
his computer skills were fair and that his limited knowledge of computers was at about the same level as other employees who 
had attended a half hour computer course with him.  Mr Buktenica stated that if he was required to use the computer another 
employee would locate the information he needed. 

52 Under re-examination Mr Buktenica stated that he did not want to transfer to the day shift when he was transferred in 
September 2003 but the respondent required him to move.  Mr Buktenica said that he did not think it was fair that he was 
transferred as he was the longest serving person on the night shift and there had been problems with another employee on the 
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night shift at the time.  Mr Buktenica re-iterated that he believed he was transferred because of his union activities and to 
reduce his wages. 

53 Mr Luke Woodfin is currently employed as a freezer hand on the day shift and he has been employed by the respondent since 
February 2002.  Mr Woodfin stated that on a number of occasions the respondent has asked him to sign an AWA but he had 
refused.  Mr Woodfin is a member of the Union. 

54 Mr Woodfin stated that he was shocked when Mr Foley and Mr Buktenica were terminated as the period November through to 
January was the busiest time of the year for the respondent and Mr Woodfin stated that when the applicants were terminated 
this put pressure on other employees in both the freezer and meat sections.  Mr Woodfin stated that Mr Jeffrey told him that he 
was unaware that the applicants were being terminated. 

55 Mr Woodfin stated that prior to 11 November 2004 no discussions were held with employees about impending redundancies 
and no one was asked to volunteer to be made redundant. 

56 Mr Woodfin confirmed that there were nine full-time employees in the freezer section and three full-time employees in the 
meat section at the time the applicants were terminated.  Mr Woodfin stated that additionally, two casual employees were 
employed in the freezer section and that from time to time employees from the shipping area helped out in the meat section 
when it was busy.  Mr Woodfin stated that both casual employees in the freezer section worked each day except Mr Tucker 
who did not work on a Monday.  Mr Woodfin stated that there were seven employees working the night shift in the freezer 
section at the time the applicants were terminated and that there were still seven employees on the night shift as one new 
employee had recently commenced employment on this shift. 

57 Mr Woodfin stated that Mr Jeffrey informed him that employees who had not signed an AWA were not to be allocated 
overtime. 

58 Mr Woodfin stated that after Mr Foley was terminated at one stage the meat section had four people working there and he 
stated that when Mr O’Brien went on holidays Ms Osborne was transferred into the meat section.  Mr Woodfin stated that 
currently there are two permanent full-time employees in the meat section and when Mr O’Brien recently went on leave three 
people worked in this section.  Mr Woodfin stated that three people work in the meat section during busy periods.  
Mr Woodfin stated that a person called Ms Sarah Snell was employed by the respondent as a casual employee to assist in the 
freezer section and he understood that she has since been made permanent.  Mr Woodfin stated that when Mr Luison resigned 
his position on the day shift in the freezer section prior to Christmas 2004, Mr Tim Hosey from the night shift was moved to 
the day shift to take on his position.  Mr Woodfin confirmed that Mr Muncey ceased employment with the respondent several 
months ago and he understood that the respondent was delaying employing a replacement for him until after these applications 
were finalised.  Mr Woodfin stated that Mr Tucker was transferred to a permanent full-time position on the night shift and an 
additional casual employee has been employed in the freezer section.  Mr Woodfin stated that there are currently nine full-time 
employees plus two casual employees working in the freezer section and that the number of night shift employees has not 
altered since November 2004.  Mr Woodfin prepared a summary of employees in the meat section and the day and night shift 
freezer section prior to and post 11 November 2004.  

“MANNING LEVELS IN FREEZER DEPARTMENTS AND BUTCHER SHOP 
PER JOHN FOLEY AND JOHN BUKTENICA 

WORK 
PLACE 

EMPLOYEES AT 
11/11/04 

EMPLOYEES AFTER 
11/11/04 

EMPLOYEES 07/06/05 

Butcher Di Carlo F Di Carlo F Di Carlo F 
Butcher Foley J Osborne M and then shipping 

casuals 
Ian Debarie and Louis – 
Shipping casuals 

Butcher O’Brien D O’Brien D O’Brien D 
Total 3 fulltime 3 fulltime 2 fulltime  

1 fulltime casual 
Freezer Jeffrey B Jeffrey D Jeffrey D 
Freezer Walmsley M Walmsley M Walmsley M 
Freezer Woodfin L Woodin (sic) L Woodin (sic) L 
Freezer Luison F Resigned Replaced by Tim 

(from night shift) 
Tim (from night shift) 

Freezer Buktenica J Tucker P made permanent and 
then moved to night shift 

Sarah (on sick leave) 

Freezer Osborne M Osborne M Osborne M 
Freezer Muncey D Resigned replaced by 

Blackwood B (was 2IC) 
Blackwood B–just resigned 

Freezer Grubelich A Grubelich A Grubelich A 
Freezer Carnaby P Carnaby P Carnaby P 
Freezer Tucker P – casual 

Steve - casual 
Steve Brabham – casual 
(resigned March 2005) Sarah - 
casual 

Lee M –  casual  
Ben – casual (from dry 
goods) 

Total 9 full time 
2 casual 

9 full time 
2 casual 

9 full time 
2 casual 
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WORK 
PLACE 

EMPLOYEES AT 
11/11/04 

EMPLOYEES AFTER 
11/11/04 

EMPLOYEES 07/06/05 

Night shift Ivan Ivan Ivan 
Night shift Angus Angus Angus 
Night shift Phil (ex truck driver) Phil Phil 
Night shift Fernandes, R Fernandes R Fernandes R 
Night shift Torre J Torre J – resigned New employee 
Night shift Tim Tucker, P Tucker, P 
Night shift Theo Theo Theo 
Total 7 fulltime 7 full time 7 full time 

(Exhibit A10) 
59 Mr Woodfin stated that he became aware of the criteria used by the respondent to select the applicants after they were 

terminated and Mr Woodfin stated that he did not believe it was a serious attempt by the respondent to assess which employees 
should be terminated. 

60 Mr Woodfin stated that he used the forklift each day along with Mr Luison, Mr O’Brien and Mr Muncey.  Mr Woodfin stated 
that Mr Jeffrey and a number of the other employees in the freezer section rarely used the forklift and given this Mr Foley had 
to be rated as at least good on the forklift.  Mr Woodfin stated that his fitness was not good because he had two protruding 
discs in his lower back and he has had time off work for this injury.  Mr Woodfin stated that Mr Foley, Mr Grubelich and 
Mr Buktenica were much fitter than him.  Mr Woodfin stated that Mr Jeffrey had a knee problem, Mr Walmsley had taken 
time off due to illness and that Ms Osborne did not have a good level of fitness and that work routines had to be changed due 
to her size and lack of fitness.  Mr Muncey had back problems due to a work injury and Mr Carnaby’s fitness was poor due to a 
back problem and he stated that this injury affected his work.  Mr Woodfin stated that he regularly used the computer and that 
there were three computers in his section which were designated to specific positions.  Mr Woodfin stated that apart from these 
three positions and forklift drivers, other employees were not required to have computer skills.  Mr Woodfin stated that his 
computer skills should be rated as good as he had been trained by Mr Jeffrey in a range of computer skills.  Mr Woodfin had 
the view that Mr Carnaby was not suitable for promotion, nor was Ms Osborne because she was not a team player.  
Mr Woodfin understood that Mr Muncey was not interested in promotion and he was aware that Mr Buktenica had been taken 
off the night shift to assist Mr Jeffrey.  Mr Woodfin stated that both Mr Foley and Mr Buktenica had extensive knowledge 
about the work they undertook. 

61 Mr Woodfin stated that he had been asked by the respondent to attend a number of meetings about signing an AWA and that as 
a result his work had been disrupted.  Mr Woodfin stated that he had been badgered by his supervisor Mr Raffaele about 
signing an AWA and he state that he was not being allocated overtime because he had not signed an AWA. 

62 Under cross-examination Mr Woodfin was questioned about the summary he prepared about employees in the meat and freezer 
sections pre and post 11 November 2004 (Exhibit A10).  Mr Woodfin stated that he was unaware exactly how long 
Mr Blackwood was employed by the respondent and he was also unaware of the date Ms Snell commenced employment with 
the respondent. It was put to Mr Woodfin that Ms Snell commenced employment on 4 April 2005 as a permanent employee in 
the freezer section and soon after went on sick leave.  Mr Woodfin confirmed that he was aware that Ms Snell became unwell 
soon after commencing full-time employment and that she was not currently at work and that because Mr Blackwood had left 
the respondent he agreed that there were currently seven full-time employees in the freezer section working the day shift.  Mr 
Woodfin understood that the night shift had operated with one person less than normal until recently.  Mr Woodfin stated that 
the respondent currently employs casual employees to undertake overtime in his section.  When it was put to Mr Woodfin that 
Mr Muncey resigned on 11 April 2005 and that Mr Blackwood commenced on the same day Mr Woodfin accepted that this 
was the case. 

63 It was put to Mr Woodfin that he was fitter than either Mr Buktenica or Mr Foley.  Mr Woodfin stated that even though he was 
a first division soccer player work fitness was different to playing sport, for example he maintained that both applicants 
regularly lift more boxes than he can.  Mr Woodfin denied that Ms Osborne was treated differently because she was the only 
female in the freezer section and he stated that it was difficult to work with her due to her lack of fitness. 

64 Under re-examination Mr Woodfin stated that he expected Mr Blackwood and Ms Snell to be replaced if Ms Snell does not 
return to her former position. 
Respondent’s evidence 

65 Mr Power is the respondent’s Human Resources and Quality Assurance Manager and has held this position since 10 March 
2003.  Mr Power stated that he has since resigned from his employment with the respondent effective 1 July 2005. 

66 Mr Power gave evidence about the respondent’s current financial position in camera. 
67 Mr Power confirmed that Ms Paino is currently the respondent’s Chief Executive Officer and that she took over this role after 

Mr Pozzi ceased working with the respondent in February 2005 due to ill health. 
68 Mr Power stated that in 2004 Sam Paino negotiated to buy his brother’s interest in the respondent’s operations and that as a 

result Sam Paino took on significant borrowings to pay out Victor Paino.  Once it became clear that a significant debt would 
arise as a result of this transaction Mr Power stated that Mr Pozzi was asked in May 2004 to look at cost cutting measures.  
Mr Power stated that this was not the first instruction that was given by the respondent to reduce costs as the respondent’s 
Board of Directors had given Mr Pozzi an instruction in late June or early July 2003 to reduce wages and overtime by 10 
percent if possible.  In May 2004 Mr Power stated that Mr Pozzi prepared a list of persons whose positions could be made 
redundant after Mr Power and Mr Pozzi had discussions with a range of managers and supervisors.  Mr Power stated that this 
list did not include anyone from the warehouse section as he had been working closely with Mr Raffaele for some time to 
reduce costs in this area by altering the hours worked by employees. 

69 Mr Power stated that as a result of the May 2004 review a number of redundancies were effected.  Mr Power stated that three 
positions in the respondent’s accounting section were made redundant and the employees concerned were advised of this and 
were able to find alternative employment.  Mr Power stated that when Victor Paino and his two sons left they were not 
replaced.  Mr Power stated that Victor Paino’s personal assistant was offered and transferred into an alternative position, two 
other administrative employees one of whom was 65 years old and the other who had 23 years of service were also made 
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redundant and a third person left prior to their position being made redundant.  Mr Power stated that the respondent’s David 
Jones operations were closed in late August early September 2004 and that the relevant employees were made redundant 
except for one casual employee who transferred to the respondent’s retail shop as a result of this closure.  Mr Power stated that 
one maintenance employee was terminated in October 2004 and the work was outsourced.  Mr Power stated that as two 
employees had recently left the dry stores area this section was left alone. 

70 Mr Power stated that he did not review the night shift in the freezer section because there were problems staffing the night shift 
in the past (for example one employee was transferred to the day shift in the freezer section after an altercation with another 
employee) and the night shift supervisor had told him the numbers required in this section were appropriate.  Mr Power stated 
that it was not easy to find employees to work the night shift and Mr Power stated that the night shift was a delicate area and 
that it was not a good idea to meddle with it.  Mr Power stated that when Mr Di Carlo and Mr Joe Piccininni had wanted to 
come off this night shift they were transferred to other sections. 

71 Mr Power stated that when he spoke to Mr Jeffrey and Mr Da Silva from the meat and freezer sections about whether or not 
any positions could be abolished he was advised by Mr Jeffrey that the day shift freezer section could lose one to one and a 
half persons.  Mr Power stated that Mr Da Silva believed that the shipping dispatch numbers were correct and that the meat 
section could not afford to reduce employee numbers but Mr Power reminded Mr Da Silva that the meat section had coped 
with two full-time employees plus added assistance from time to time and Mr Power stated that he convinced Mr Da Silva that 
the meat section could probably operate with two full-time employees. 

72 Mr Power stated that as employee numbers could be reduced in these sections he was asked by Ms Paino to draw up a matrix 
of criteria to assess employees.  Mr Power stated that he asked Mr Jeffrey, Mr Da Silva and Mr O’Brien which criteria were 
relevant if they were to employ a new person in their sections and Mr Power stated that they advised him that they would need 
someone with forklift experience, employees who were fit and agile, employees would require some computer experience and 
employees needed to be promotable.  Mr Power stated that when he asked the supervisors about these criteria he did not advise 
them that anyone was to be made redundant as morale would drop and this would create problems for the respondent. 

73 Mr Power commented on the matrix the respondent relied on to choose the applicants for termination (Exhibit A4).  Mr Power 
stated that he included the supervisors suggestions that forklift skills and computer skills would be useful if a new person was 
to be employed and Mr Power stated that he decided to take into account length of service, the taking of the Transport and 
Storage Certificate and promotional potential.  Mr Power stated that even though Mr O’Brien did not agree that computer skills 
were essential Mr Power believed that these skills were important because less errors were made when employees used the 
computer and Mr Power stated that he made a point of ensuring that all employees in the meat section possessed computing 
skills.  Mr Power stated that good fitness levels were relevant because positions in the freezer and meat sections required 
bending and lifting and repetitive actions and employees needed to be fit.  Mr Power stated that he included the gaining of the 
Transport and Storage Certificate as he believed it was useful for employees to have these skills and this course also assisted in 
identifying numeracy and literacy problems.  Mr Power believed that promotion potential was important as it gave the 
respondent the opportunity for succession planning if a supervisor moved on. 

74 Mr Power stated that after he completed the matrix he consulted Mr Jeffrey, Mr Da Silva and Mr O’Brien about each 
employee’s assessment against the criteria and that he accepted their assessments and verified them with Mr Raffaele.  
Mr Power stated that he chose good, fair and poor as levels and he stated that there were a couple of variations to this.  
Mr Power stated that Mr Buktenica’s computer skills were assessed as being inadequate as Mr Jeffrey said he was ‘not 
interested’ in this area.  Mr Power stated that Mr Da Silva told him that Mr Foley’s forklift skills were limited and Mr Power 
also stated that he was aware that Mr Foley’s forklift experience was limited as he had only gained his licence in October 2003 
and he was not required to undertake forklift duties on a regular basis.  Mr Power understood that Mr Buktenica’s promotion 
potential had been rated as ‘poor’ because when he was previously offered promotion he responded by saying that he was not 
interested. 

75 Mr Power stated that casual employees were not included on the matrix as their hours were flexible and his instructions were to 
reduce the number of full-time employees.   

76 Mr Power stated the following when he was asked about how length of service was assessed: 
“Length of service meaning - - what's the significance of that?---The significance is that I would compare - - if 
somebody's been there 10 years and has fair operational potential, I would question that as to why? Are they - - are they 
enthusiastic? Are they, you know, self-starters? 
But - - sorry. I'm just focusing on "Date of employment"?--- Well, the - - the 
Length of service?---That I'd compare to their - - their skills. 
Yes?---I would expect that the longer that somebody's been there, the - - the better the skills.” 

(Transcript page 194) 
77 Mr Power stated that once he had completed the assessments on the matrix no further action occurred at that point as the 

respondent was waiting for Sam Paino’s buy out of Victor Paino to be completed, which happened at the end of October 2004.  
Mr Power stated that when Mr Pozzi returned from a week’s leave at the end of October 2004 it was agreed that the applicants 
would be terminated and the consent for this course of action was obtained from Sam Paino a week later. 

78 Mr Power stated that Mr Pozzi was reluctant to terminate Mr Buktenica and Mr Foley as they were union members and Mr 
Pozzi had the view that the applicants would say they are being picked out for this reason.  However, it was Mr Power’s view 
that as the applicants were identified for termination under the matrix it would be unfair to other employees if the applicants 
were not terminated.  Mr Power stated that after completing the assessments using the criteria included in the matrix it was 
obvious which employees should be terminated.  Mr Power stated that neither Mr Foley nor Mr Buktenica was selected 
because of their union membership and Mr Power stated that the respondent did not have a hit list to get rid of specific 
employees. 

79 Mr Power stated that at the meetings held with the applicants on 11 November 2004, which took between five to ten minutes, 
both applicants were upset and both claimed that their terminations based on redundancy were false and that they were being 
singled out because of their union involvement.  Mr Power stated that there was no discussion at these meetings about 
alternatives to termination and that neither employee was given the opportunity to discuss this issue.  Mr Power claimed that he 
looked at alternative positions but that this was impossible because the respondent was trying to reduce positions across the 
whole of its operations.  Mr Power claimed that both employees were given redundancy payments in excess of the Award 
entitlements ‘to soften the impact of the redundancies’.  Mr Power stated that even though there had been busy periods since 
the applicants were terminated he was advised by supervisors in the meat and freezer sections that they were coping and that 
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casual employees were being used to assist when necessary.  Mr Power stated that there was an increase in the number of 
overtime hours worked over the busy period November through to January which was not unusual. 

80 Mr Power stated that work in the freezer section was busy at this point in time and the stated that work would drop off coming 
into the winter months.  Mr Power stated that there were no current plans to increase the number of staff in either the freezer or 
meat sections. 

81 In response to questions about the matrix drawn up by the applicants (Exhibit A9) Mr Power agreed that some of the 
assessments were inconsistent with the supervisors’ opinions.  For example, the promotion potential of Ms Osborne and 
Mr Carnaby was described as being good by both Mr Jeffrey and Mr Raffaele and Mr Jeffrey described Ms Osborne as having 
a good fitness level. 

82 Under cross-examination it was put to Mr Power that the respondent told employees that if they did not sign the AWA the 
respondent would have to close.  Mr Power recalled the following: 

“… What I did hear was Leeanda Paino saying to Trevor Pope and either Joe Bullock or Martin Pritchard, I can't 
remember which - it could have been Martin Pritchard - is that we can't afford it. And she might have said if we - - if we 
have to pay this money, and I understand by - - paying the money to everybody, not just the unions but everybody, 
because she couldn't reconcile paying just the unions and not the other staff. It was a them and us situation so, in her view, 
Sealanes couldn't afford the money so they would have to sell. 
“Yes. Because it would be quite ridiculous to say - - ?---Mm. 
- - that Sealanes couldn't afford to pay 13 people a pay rise; that would cause them to go broke. That would be ridiculous, 
wouldn't it?---Well that would be ridiculous.” 

(Transcript page 211) 
83 Mr Power confirmed that after the respondent’s appeal against the enterprise order was successful Ms Paino tried to reach an 

agreement with employees who had not signed an AWA and he stated that Mr Raffaele continued to ask the employees who 
were covered by the enterprise order if they would sign an AWA. 

84 Mr Power confirmed that one employee was transferred out of the meat section and another employee left due to difficulties 
with Mr O’Brien.  It was put to Mr Power that Mr O’Brien had caused problems as a result of his clashes with other employees 
and Mr Power stated that he gets the job done and that any difficulties could be managed. 

85 Mr Power stated that supervisors were told in July 2003 to keep overtime to a minimum and to reduce it wherever possible and 
to use casual employees as they were cheaper to employ than full-time employees.  Mr Power denied that any directive was 
given not to allocate overtime work to Mr Foley. 

86 Mr Power conceded that the respondent’s Notice of Answer and Counter Proposal filed on 15 December 2004 states that it 
took into account an employee’s safety history when deciding on which employees were to be to terminated and that this 
element was not included in the respondent’s matrix.  Mr Power stated the following: 

“MS BOOTS: Did you mean to include "safety history"?---Yes, I did. Yes. I think I was probably thinking it was under 
forklift experience, so in - - in the limited, under Mr Foley, for instance, I was aware that - - that he'd had a couple of 
altercations with the forklift. And but - - again, I was guided by the supervisors at the time. 
Did you ask the supervisors who had had run ins with the forklift?---No. No, the supervisors recommended these 
particular criteria to me. They - - they didn't point out safety, but - - 
They did or they didn't?---They didn't.  Well the way safety was actually dealt with, as far as I was concerned with 
Sealanes, is that if there was an incident you would be required to fill out an incident report; I've got a collection of those 
in my office and I keep an eye on them.  If somebody is given several warnings, or there've been several incidents and I 
think that as a matter of safety they either need education or whatever else, so it goes to day to day supervision and they 
might - - it might result in a letter of warning. 
Did you put that in your matrix, safety history?---No, I didn't. No. But in hindsight it probably should be in there.” 

(Transcript page 218) 
87 Mr Power was asked about the ballot conducted in October 2004.  Mr Power stated that he drafted the ballot paper according to 

Ms Paino’s instructions.  Mr Power stated that at this point in time Ms Paino had been ‘drained’ by the issue.  Mr Power stated 
the following: 

“At that stage she was - - she was really starting to - - to become drained of the issue. It had been running for quite some 
time and I think she just wanted it to go away.” 

(Transcript page 219) 
88 Mr Power confirmed that the respondent’s matrix was not shown to Mr Foley and Mr Buktenica prior to their terminations 

(Exhibit A4).  Mr Power stated that: 
“… --it was more prudent not to give them a copy of their fellow workmates' assessment in that matrix, as compared to 
themselves. 
For the reason that they might question it?---Of course. 
Mm. But that - - I think your evidence is that that assessment was the only basis on which the redundancy was decided?---
Yes. 
There was no other - - no other material brought into it?---No. 
So if this assessment was flawed in some way, then you might have to agree that the conclusion was wrong?---The 
supervisor would have to live with their own mistakes, if that was the case.” 

(Transcript page 223) 
89 Mr Power stated that Ms Paino stated the following at the meetings with the applicants on 11 November 2004: 

“… ---She said that we've gone through objective criteria -- 
Mm hm?--- - - to assess each person in your area.  She said in your area there's only three people. We need Dean O'Brien.  
It's really out of yourself and Fab Dicarlo. 
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You're - - you're not just recounting it the way you think it was?---Why would I do that.” 
(Transcript page 221) 

90 Mr Power stated that both meetings with the applicants were brief but tense. 
91 Mr Power was aware that Mr Buktenica did not want to leave the night shift when he was transferred in September 2003 and 

when asked why Mr Buktenica was shifted Mr Power stated that once Mr Rob Fernandes was moved to the night shift there 
was sufficient experience on this shift.  Mr Power stated that Mr Buktenica was shifted to the day shift to assist Mr Jeffrey and 
to possibly be second in charge. 

92 Mr Power stated that the review of the meat and freezer sections was to reduce the respondent’s payroll by as many full-time 
employees as possible and he confirmed that the level of work required in these sections had remained constant when taking 
into account seasonal fluctuations.  Mr Power confirmed that because it was the busy time employees from the respondent’s 
shipping section worked in the meat section to assist Mr O’Brien and Mr Di Carlo after Mr Foley was terminated.  Mr Power 
stated the following about employee numbers in the meat and freezer sections after the applicants were terminated: 

“As well as Louis’ from -- or Louis from shipping? --- That - - well, any staff that - - that are existing would be up - - 
made available if necessary on - - at peak periods. 
In the freezer section for the day shift Mr Buktenica’s position that was - - that work was being done by two - - two 
casuals working more hours, wasn’t it, after Mr Buktenica left? --- I’m not aware who was doing the work.  I think that he 
was using some of the current employees that worked four days a week to - - to get them to work five days a week plus 
some casuals where necessary. 
In fact, after Mr Buktenica left casual Phil Tucker? was made permanent, wasn’t he?---He was made permanent on the 
night shift. 
Yeah.  A person from the night shift came to the day shift?--- Yes. 
MS BOOTS:  Yeah.  So night and day shift is on the freezer but that’s fairly interchangeable, isn’t it?  People can move 
from night to day? --- They can by choice; by mutual agreement.” 

(transcript page 235) 
93 Mr Power stated that the assessments included in the matrix were completed by the supervisors in the freezer and meat sections 

and they ranked employees either good, fair or poor.  Mr Power stated that all of the criteria contained in the matrix were 
regarded as being of equal importance.  Mr Power stated that no formal examination was conducted of employees prior to the 
determination of their fitness levels and he stated that he did not look at personnel files to review workplace incidents or 
injuries or when forklift certificates were gained. 

94 Mr Power stated that he, Mr Pozzi and Ms Paino decided that the applicants should be terminated as their rankings were the 
lowest. 

95 Mr Power was asked if the position description form for the position of freezer packer was applicable when Mr Buktenica was 
dismissed (Exhibit A11).  Mr Power stated that this job description was approximately eight years old and he stated that even 
though a new job description had not been issued to Mr Buktenica he understood that the duties required in this position had 
been verbally updated. 

96 Mr Power stated that Mr Buktenica was not informed that his job would be in jeopardy if he did not gain a forklift ticket or 
upgrade his computer skills however Mr Power understood that Mr Jeffrey had been informed that employees in his area were 
required to have computer skills.  Mr Power stated that undertaking the Transport and Storage Certificate course was not 
compulsory.  When it was put to Mr Power that he could have included initiative as a criteria Mr Power stated the criteria of 
promotion potential would have dealt with this as well as product knowledge.  Mr Power stated that he did not include night 
shift employees in the matrix as it was a difficult area to staff and that it was hard to find employees to work in this area.  
When it was put to Mr Power that Mr Buktenica was happy to work the night shift and Mr Power stated that there were no 
vacant positions on this shift in November 2004 and he understood that Mr Buktenica was happy to work the day shift. 

97 Mr Power stated that the respondent has a staff turnover of approximately 10 percent per year and that the respondent 
experienced peaks and troughs in this regard.  Mr Power stated that between November 2004 and June 2005 a number of 
employees left the freezer section and that not all of them were replaced.  Mr Power stated that the respondent’s workload in 
the winter months was quiet. 

98 Mr Power stated that even though he was aware that the Award applied to the applicants and he was aware of the redundancy 
provisions in the Award he understood that these provisions did not apply to the applicants because of the number of 
employees being made redundant.  Mr Power agreed that no contact was made with the Union when the applicants were 
terminated.  Mr Power stated that in any event discussions were held with the applicants when they were terminated.  
Mr Power stated that there was no discussion about alternative employment as Ms Paino explained to the applicants that the 
possibility of the applicants working in a different section was looked at by the respondent and transfers were not an option 
because the respondent was downsizing staff numbers in a range of sections. 

99 It was put to Mr Power that usually three people were required to work in the meat section (see Exhibit A1).  Mr Power stated 
that it was unusual for three employees to work in this section at any one time and that one employee, Mr Day had been off 
work on workers’ compensation in this section for a lengthy period.   Mr Power stated that the meat section was now operating 
with two staff as well as casual employees who worked in this section from time to time. 

100 Mr Robert Thompson worked as a trainer assessor with Jobs West for three years up to 3 August 2005.  Mr Thompson gave 
evidence that he worked at the respondent’s premises for a period of approximately 18 months completing assessments and 
training of employees undertaking Certificates I, II and III in Transport and Distribution (Warehousing).  Mr Thompson stated 
that employees signed a training plan and he assessed employees on an outcomes based assessment programme.  
Mr Thompson stated that relevant training was given to employees as necessary.  A number of exhibits were tendered relevant 
to Jobs West and the operation of the Transport and Storage Certificates at the respondent’s premises (Exhibits R6 to R9). 

101 Mr O’Brien is the leading hand in the meat section and he reports to Mr Da Silva.  Mr O’Brien has worked with the respondent 
for nine years on and off and has been a full-time employee in the meat section since about 2001.  Mr O’Brien’s role is to 
ensure that the meat section runs smoothly and that orders are properly packed and dispatched and he checks inventories of 
goods received.  Mr O’Brien stated that he spends about 30 per cent of his time on the computer.  Mr O’Brien confirmed that 
Mr Foley was transferred into the meat section in September 2003 and Mr Di Carlo was transferred into this section in 
September 2004.  Even though Mr Da Silva thought that three full-time employees were necessary in the meat section and this 
resulted in Mr Di Carlo being transferred into this section in September 2004 Mr O’Brien was of the view that three full-time 
employees were not regularly needed in this section.  Mr O’Brien stated that currently he and Mr Di Carlo were comfortably 
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managing the workload in this section.  Mr O’Brien stated that when he took five weeks leave after Easter 2005 Mr Di Carlo 
took on his position and Ms Osborne was transferred into this section and that when Mr Di Carlo became unwell during this 
period another person was transferred in to undertake Mr O’Brien’s role.  Mr O’Brien stated that prior to Mr Di Carlo being 
transferred into the meat section, Ms Osborne was to be transferred into this section but he protested about this transfer as he 
did not want to work with Ms Osborne.  Mr O’Brien stated that even though Ms Osborne has a good work ethic she was 
sometimes distracted.  Mr O’Brien stated that when he returned from leave Ms Osborne returned to the freezer section.  
Mr O’Brien stated that having a forklift ticket was important for working in the meat section as forklifts were used daily.  
Mr O’Brien stated that he was aware that Mr Foley had two accidents on the forklift and he stated that he has also had forklift 
accidents.  Mr O’Brien stated that Mr Foley was not as efficient at using the forklift as he and Mr Di Carlo. 

102 Mr O’Brien stated that fitness was important in his section as employees were required to undertake heavy lifting and he stated 
that Mr Di Carlo and Mr Foley were both fit.  Mr O’Brien stated that other qualities necessary to work in the meat section 
included a good temperament for working in cold stores, good product knowledge and computer skills for inventory control.  
Mr O’Brien stated that Mr Di Carlo spent 5 to 10 percent of his time on the computer and that Mr Foley was required to use 
the computer on a minimal basis.  Mr O’Brien stated that he showed Mr Foley how to do some specific things on the computer 
and Mr O’Brien was unsure whether or not Mr Foley had attended a computer training course.  Mr O’Brien stated that Mr Di 
Carlo was computer literate and could fill in for Mr O’Brien if he was on holidays.  Mr O’Brien stated that after Mr Foley was 
transferred into the meat section he had a discussion with Mr Pozzi about Mr Foley and he told Mr Pozzi that Mr Foley could 
be more productive if he concentrated more on his work.  Mr O’Brien stated that he refused Mr Pozzi’s request to confirm his 
views about Mr Foley in writing. 

103 Under cross-examination Mr O’Brien confirmed that Mr Da Silva determined that three persons should work in the meat 
section in September 2004 and he stated that he asked Mr Foley who he wanted to work with and as a result Mr Di Carlo was 
then transferred into the meat section. 

104 When it was put to Mr O’Brien that Mr Foley trained Mr Di Carlo, Mr O’Brien stated that Mr Di Carlo had some pre-existing 
experience but he acknowledged that he had not worked in the meat section before.  Mr O’Brien stated that Mr Foley was 
made redundant approximately six weeks after Mr Di Carlo was transferred into the meat section. 

105 Mr O’Brien was aware that Mr Foley wanted a collective agreement as opposed to an AWA and that the respondent wanted its 
employees covered by AWAs.  Mr O’Brien stated that the respondent told him that if an enterprise order issued employees 
covered by an AWA would be paid the same wages as employees covered by the enterprise order.  Mr O’Brien stated the 
following: 

“Right.  You - - you eventually signed the - - an AWA, is that right? - - - That’s correct. 
That was - - you signed that after Mr Power indicated that you would get the same as the union people got, is that right? - 
- - No, that’s not correct.  I was - - it was put forward to me that whatever the union people were going to get paid we 
would be on the same level, yes, that’s correct.  When the decision was made. 
Right.  When in fact there was a decision of the Commission to give the collective agreement people an extra $100 a 
week you weren’t too happy because you didn’t get it? - - - Well, I mean, it’s not that I didn’t get it, I just don’t think it 
was very fair that, you know, people of lesser level get paid higher than people at higher levels.  I just don’t think it was 
very fair and reasonable. 
Also because you’d been told otherwise? - - - No, not necessarily.  I mean, it’s only commonsense that, you know - - I 
mean, we’re doing the same job why should we get paid less for doing the same job.  I mean, that would be your point of 
view, I’m, sure, that’s just commonsense. 

(transcript page 282) 
106 Mr O’Brien was unaware that Mr Foley was to be terminated on 11 November 2004 and he stated that he was unhappy that he 

was terminated.  Mr O’Brien stated that he got along with Mr Foley  and he stated that he would have no problem working 
with Mr Foley if he was reinstated.  Mr O’Brien stated that he was aware that the respondent was reducing employee numbers 
given Sam Paino’s buy out of Victor Paino’s interest in the respondent and he confirmed that the respondent did not call for 
voluntary redundancies. 

107 Mr O’Brien stated that Mr Power did not ask him prior to 11 November 2004 what qualities he would like in a new employee 
nor was he asked to assess employees in his section based on certain criteria.  Mr O’Brien stated that there was nothing unusual 
about the respondent’s work load at the end of 2004.  Mr O’Brien stated that he was aware that a number of employees had 
ceased working for the respondent after November 2004 and had not been replaced.  Mr O’Brien stated that he went on leave 
from 1 December 2004 until just before Christmas 2004 and that he took this period as leave on a regular basis. 

108 Under re-examination Mr O’Brien stated that Mr Foley did not have much enthusiasm for learning the computer. 
109 Mr Jeffrey has worked with the respondent for approximately seven years and is currently the supervisor of the freezer section 

and he has held this position for two years.  Prior to taking up this position Mr Jeffrey was second in charge in the freezer 
section and before this he was a forklift driver.  Mr Jeffrey reports to the respondent’s warehouse manager Mr Raffaele.  
Mr Jeffrey’s duties include organising picks for orders, maintaining stock levels, undertaking stock checks and he stated that 
the majority of his time is spent on the computer and that about 30 percent of his time is spent on the floor.  Mr Jeffrey stated 
that he undertakes forklift duties for at least one hour per day.  Mr Jeffrey stated that in November 2004 there were nine full-
time employees working in the freezer section on day shift plus two casual employees and he stated that Mr Buktenica was not 
replaced when he left.  Mr Jeffrey stated that when Mr Luison left he was replaced by a person from the night shift and 
Mr Tucker, who was one of the casual day employees, was then transferred to the night shift.  Mr Jeffrey stated that 
Mr Muncey was not replaced when he left and after Mr Blackwood was appointed as the second in charge and left after two 
weeks, Mr Walmsley replaced him.  Mr Jeffrey stated that since November 2004 the freezer section had dropped two full-time 
employees and has added one casual employee.  Mr Jeffrey stated that during busy periods casual employees worked longer 
hours than usual. 

110 Mr Jeffrey recalled having a discussion with Mr Power prior to November 2004 about staff numbers in the freezer section and 
when asked how this section would cope with fewer employees he said his section could get by with 1.5 fewer employees.  
Mr Jeffrey stated that at the time he was unaware that any employees were to be made redundant in his section.  Mr Jeffrey 
vaguely recalled Mr Power asking him what skills he would look for in a new employee.  Mr Jeffrey stated that he told Mr 
Power that a forklift ticket would be useful as forklift work was increasing and that a little bit of computing knowledge would 
be handy.  Mr Jeffrey stated that Mr Power asked him about employees’ computer knowledge in his section and who had 
forklift tickets and who did not.  Mr Jeffrey stated that he told Mr Power that Mr Buktenica refused to use the computer.  
Mr Jeffrey stated that having a forklift ticket was important for his section as any of the employees in the freezer section ‘can 
now jump on a fork’ as opposed to having a set person undertake this work.  Mr Jeffrey stated that all current employees now 
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have forklift tickets.  Mr Jeffrey was asked if all employees in his section need to use the computer and in reply he stated that 
employees in his section can use the computer if he is busy. 

111 When asked what other attributes are required for employees who work in the freezer section,  Mr Jeffrey stated that a 
reasonable amount of fitness was required to undertake freezer duties.  Mr Jeffrey stated that even though he has had issues 
with his knees in the past this has not affected his ability to undertake his work.  Mr Jeffrey described Ms Osborne as a good 
worker who keeps busy, she can get by doing simple tasks on the computer and he described her computer skills as fair.  
Mr Jeffrey stated that Ms Osborne was a bit nervous on the forklift, but improving and he was unaware if she had any 
accidents on the forklift.  Mr Jeffrey stated that Ms Osborne has the same breaks as other employees, she has a good safety 
record, she occasionally uses initiative and Mr Jeffrey stated that her promotional potential and work ethic was fair.  Mr Jeffrey 
stated that Ms Osborne’s level of fitness was similar to that of Mr Buktenica.  Mr Jeffrey stated that Mr Carnaby is literate and 
his performance was okay, he was reasonably fit and his initiative was not bad, his performance on the forklift was fair and he 
had a reasonable health and safety record.  When asked if Mr Woodfin was more agile than Mr Buktenica, Mr Jeffrey stated 
that Mr Buktenica would not climb up shelves to retrieve goods but he stated that Mr Buktenica would not do this because it 
was unsafe.  Mr Jeffrey stated that he was happy with the criteria contained in Exhibit A4 and stated ‘that’s most stuff we 
need’ (transcript page 296).  Mr Jeffrey stated that when Mr Buktenica was transferred to the freezer section in September 
2003 he understood that he did not want to be second in charge in this section. 

112 Under cross-examination Mr Jeffrey stated that there was a high turnover of employees in the freezer section except for a core 
group of employees and that he agreed that staff come and go.  Mr Jeffrey stated that he was not consulted about any 
redundancies being made in his area.  Mr Jeffrey stated that if he required additional workers for his area he would ask 
Mr Raffaele to organise it.  Mr Jeffrey stated that November was the start of the busiest period for the respondent and he stated 
that after November 2004 the respondent’s work load in the freezer section was as normal.  Mr Jeffrey stated that as at 
November 2004 two full-time forklift drivers worked in the freezer section, Mr Woodfin and Mr Luison, and Mr Jeffrey stated 
that there were two computers in the office and that another one had been placed on the bench outside his office sometime in 
the last six or seven months.  Mr Jeffrey stated that he used one computer in his office and currently Ms Snell uses the other 
computer on a full-time basis.  Mr Jeffrey stated that there are two fork lifts in the freezer section and he stated that when 
unloading a truck two forklifts can be used.  Mr Jeffrey confirmed that some freezer employees were designated to undertake 
country orders and others re-stocked rooms and picked orders. 

113 Mr Jeffrey stated that he would have no issue with Mr Buktenica returning to work with the respondent, although he stated that 
some management personnel may have some animosity towards Mr Buktenica. 

114 Ms Osborne has worked for the respondent as a storeperson for two and a half years in the freezer section.  Her duties include 
picking and packing orders, loading trucks, forklift duties, re-stocking freezers and cleaning.  Ms Osborne stated that she 
occasionally works in the meat section packing and picking orders.  Ms Osborne transferred into the freezer section from the 
dry stores area approximately one and a half years ago and she understood that she was the first woman to work in the 
respondent’s freezer section.  Ms Osborne stated that she was well accepted by her colleagues and she got on well with them.  
Ms Osborne stated that she worked in the meat section when Mr O’Brien went on leave at Easter 2005 and she confirmed that 
another person filled in for Mr Di Carlo when he was off sick during this period. 

115 Ms Osborne stated that she had a reasonable level of fitness, that her job was not too demanding and that she can lift heavy 
weights.  Ms Osborne denied that she took excessive breaks whilst at work and Ms Osborne stated that Mr Woodfin would be 
a bit fitter than Mr Buktenica.  When asked what skills were required for her position she stated computer skills, product 
knowledge and lifting and forklift skills.  Ms Osborne stated that she used the forklift a couple of times per week and her 
workload in this area depended on which staff were on duty.  Ms Osborne stated that she has not had any accidents when using 
the forklift.  Ms Osborne stated that she was interested in promotion and had expressed an interest in upgrading her skills and 
Ms Osborne stated that she has been given good feedback about her progress at work. 

116 Under cross-examination Ms Osborne stated that she was unaware that Mr Woodfin had back problems and she denied that she 
substituted products unless authorised to do so by Mr Jeffrey.  Ms Osborne stated that she had not been asked to be second in 
charge of the freezer section. 
Applicants’ submissions 

117 The applicants contend that each application is discrete notwithstanding that they have been heard together and each 
application therefore has to be decided individually and it is possible for the Commission to arrive at different outcomes in 
respect of each application. 

118 The applicants claim that they were unfairly dismissed and that they were not terminated due to a genuine redundancy 
situation. 

119 The applicants argue that the respondent’s claims that the applicants were terminated to save money was not made out as the 
respondent gave no evidence confirming that any savings were made as a result of their terminations.  The applicants argue 
that as they were the longest serving employees in the meat and freezer sections they were therefore the most expensive to 
consider for redundancy and the applicants therefore maintain that the respondent’s objective of achieving immediate cost 
savings was not met. 

120 Mr Foley argues that the decision to create a third position in the meat section and almost immediately make it redundant 
undermines the genuineness of his termination.  A decision was made by Mr Da Silva in September 2004 to place a third full-
time person in the meat section and Mr Di Carlo was transferred from a section outside of the day freezer section into the meat 
section and shortly after this transfer the respondent decided that the third position in the meat section was to become 
redundant.  Mr Foley argues that this sequence of events brings into question the respondent’s decision that one of the three 
positions in this section was unnecessary as at mid October 2004.  Mr Foley argues that Mr Di Carlo could have been returned 
to his previous position or this position could have been offered to Mr Foley.  Mr Foley was a flexible employee as he had 
previously moved from the meat section to the freezer section and back to the meat section when asked to do so by the 
respondent to meet its requirements and as attrition and workplace injury rates at the respondent’s operations are high it would 
have been a short wait for a vacancy to occur into which Mr Foley could be transferred.  Mr O’Brien gave evidence that he 
went on five weeks leave as normal in December 2004 and that as a result an employee had to be transferred from the day 
freezer section to take Mr O’Brien’s place.  The applicants argue that Mr Foley could have and should have remained 
employed at least until Mr O’Brien returned from leave and it was therefore possible that Mr Foley could have been transferred 
into a vacancy if it occurred elsewhere obviating the need for him to be terminated. 

121 Mr Buktenica argues that employee numbers in the day freezer section were fluid as this section’s supervisor would arrange for 
extra personnel when additional staff were required and that in any event a position would have become available for 
Mr Buktenica soon after he was terminated by natural attrition given the high turnover in this section.  There was evidence that 
work in the freezer section had peaks and troughs and that the months before and after Christmas was the busiest period for 
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employees in this section.  Even though employee numbers in the freezer section declined due to Mr Buktenica’s termination a 
number of employees who left the freezer section after Mr Buktenica was terminated were replaced including Mr Luison, 
Mr Blackwood, Mr Muncey, Mr Tucker and Mr Steve Brabham.  As a result a position would have been available for 
Mr Buktenica by natural attrition soon after he was terminated.  There was therefore every reason to expect that a position 
would be found for Mr Buktenica with the respondent within a short period of time. 

122 The applicants argue that the process used by the respondent to choose them for termination was not transparent as it was 
carried out in secrecy and with no consultation and the applicants argue that the respondent’s lack of openness and 
transparency indicates a lack of genuineness.  Furthermore, the applicants’ terminations were effected contrary to the 
requirements of the Award. 

123 The applicants were denied procedural fairness as they were unaware of the matrix used by the respondent to determine that 
they should be terminated and no opportunity was given to the applicants to comment on the criteria and assessments contained 
in the matrix (Exhibit A4). 

124 In the circumstances the applicants argue that they were unfairly dismissed and should be reinstated without loss of 
entitlements. 

125 In the alternative the applicants maintain that if the Commission finds that their terminations were based on a genuine 
redundancy situation the applicants argue they were still unfairly dismissed given the process used by the respondent to 
terminate the applicants.  Even though Mr Power claimed that he asked Mr Jeffrey and Mr O’Brien about which qualities the 
respondent would require in a new employee and this eventuated in specific criteria being included in the matrix, Mr O’Brien 
did not give evidence confirming that this conversation took place and that when asked by Mr Power what skills were 
important Mr Jeffrey only stated forklift driving and computer skills.  The applicants also question whether or not the matrix is 
genuine as the criteria included in the matrix do not correspond with the criteria detailed in the respondent’s Notice of Answer 
and Counter Proposal as safety is included instead of promotion potential and the sequence of the criteria used on the matrix is 
different. 

126 The applicants argue that as some of Mr O’Brien and Mr Jeffrey’s assessments differed from the assessments given by 
Mr Power this further brings into question the genuineness of the assessments contained in the matrix.  For example, 
Mr O’Brien maintained that Mr Foley’s level of fitness was the same as Mr Di Carlo’s, yet Mr Power indicated that Mr Foley’s 
fitness was poor and Mr Di Carlo’s was good.  Mr Jeffrey stated that Ms Osborne’s experience on the forklift was ‘not great’ 
and this differs from the good ranking detailed on the matrix and Mr Jeffrey also differed on the ranking of Ms Osborne’s 
promotion potential.  Mr Jeffrey differed on Mr Carnaby’s level of fitness describing it as reasonable not good, and the 
equivalent of Mr Buktenica’s fitness and he indicated that his forklift experience was fair and not good.  There was no 
evidence that there was any objective assessment done of each employee and as Mr Power did not review all employees’ 
personnel files this further discredits the assessments included on the respondent’s matrix.  The applicants therefore argue that 
the assessments on the matrix used by the respondent are fundamentally flawed and cannot be relied upon as a basis for 
assessing who should have been selected for redundancy. 

127 The applicants argue that the categories contained in the matrix are inappropriate and that if the matrix was to be credible it 
should have included criteria relevant to their positions in these sections.  It was not mandatory for all employees to have a 
forklift ticket and two employees in the freezer section were designated as forklift drivers, and it was not mandatory for 
employees to undertake the Transport and Storage Certificate course.  If these criteria were not mandatory then the applicants 
argue that these criteria should not have been given the same ranking as the other criteria.  The criteria were not weighted from 
most important to the least important and the applicants were not advised that they were required to obtain a forklift ticket or to 
undertake the Transport and Storage Certificate course in order to retain their positions. 

128 The applicants argue that they were denied a fair process given the manner of their selection (see Garbett v Midland Brick 
Company Pty Ltd (2003) 83 WAIG 893) and that even though the onus is on the applicants to show their selection for 
redundancy was wrong and that others should have been selected in their place, the applicants argue that as the matrix for 
selecting an employee was fundamentally flawed then this matrix cannot be relied upon to determine which specific employees 
should have been terminated.  The applicants argue that a selection process based on relevant and appropriate criteria would 
need to be recommenced and undertaken in a fair and objective fashion to have any credibility. 

129 The applicants claim that their terminations took place at a time when an enterprise order was in the process of being 
reconsidered by the Commission and the respondent opposed an enterprise order issuing and that this influenced the applicants 
being chosen for termination. 

130 The applicants argue that they should be reinstated as neither Mr O’Brien or Mr Jeffrey indicated that there would be any 
difficulty if either of the applicants returned to the work place and no evidence was given in the proceedings of any 
impediments to their reinstatement. 
Respondent’s submissions 

131 The respondent maintains that the applicants were terminated due to a genuine redundancy situation and that once the 
respondent discharges the onus of proving this then the applicants must demonstrate that the respondent’s right to dismiss the 
applicants has been exercised harshly or oppressively (AMWSU & Others v Australian Shipbuilding Industries (WA) Pty Ltd 
(1987) 67 WAIG 733 at 734). 

132 The respondent argues that when an employer reduces its workforce because there is labour in excess of that reasonably 
required to perform the work available this is a clear case of redundancy (Gromark Packaging v Federated Miscellaneous 
Workers Union of Australia, WA Branch (1992) 73 WAIG 220 at 224).  Once it is found that an employer had reason to reduce 
its workforce it is necessary that the employee demonstrate that other workers were more appropriate for selection (AMWSU & 
Others v Australian Shipbuilding Industries (WA) Pty Ltd (op cit) at 734-5 Brinsden J, at 737-8 (Olney J); Gromark Packaging 
v Federated Miscellaneous Workers Union of Australia, WA Branch (op cit) at 222, 224 and 225 Franklyn J, Nicholson and 
Owen JJ agreeing) and the respondent argues that the employee who has been terminated must demonstrate that his or her 
selection was unfair by a specific comparison with other employees (Gromark Packaging v Federated Miscellaneous Workers 
Union of Australia, WA Branch (op cit) at 222, 224 and 225).  The respondent argues that in this instance the applicants have 
failed to bring any evidence or sufficient evidence to demonstrate that specific employees should have been selected for 
retrenchment ahead of them. 

133 The respondent maintains that it has discharged its burden of establishing that the redundancies were genuine and that each 
applicant was dismissed for reasons of redundancy as a result of the respondent’s need to cut costs by reducing staff numbers 
due to high debt levels following the buy out of Victor Paino’s interest in the respondent.  The respondent also argues that the 
genuineness of the redundancies is evidenced by both the meat and freezer sections operating satisfactorily with lower staff 
numbers after each section determined it could operate with fewer employees in October 2004. 
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134 The respondent maintains that the applicants were properly selected for redundancy using the matrix compiled by Mr Power 
(Exhibit A4) and that the criteria included in the matrix were appropriate having regard to the respondent’s ongoing needs. 

135 The respondent argues that the applicants have failed to demonstrate that two other employees should have been selected for 
retrenchment instead of them.  Even though the applicants tendered their own selection matrix (Exhibit A9) this did not clearly 
demonstrate which employees should have been selected for redundancy in preference to the applicants.  The respondent 
argues that Mr Buktenica’s assessments of himself on the matrix were exaggerated, for example he believed his promotion 
potential was good and the respondent rejects the criticisms made by Mr Foley, Mr Buktenica and Mr Woodfin about 
Ms Osborne, Mr Carnaby and Mr Muncey.  The respondent also argues that Mr Foley did not bring any evidence to establish 
that Mr Di Carlo or Mr O’Brien should have been selected for redundancy instead of him.  The respondent claims that even if 
Mr Foley should have been considered as part of the larger pool of employees incorporating both the freezer and meat sections 
there was insufficient evidence to establish that another employee in the freezer section should have been selected for 
redundancy ahead of him and the respondent relies on Mr O’Brien’s evidence that Mr Foley had a poor work ethic, his forklift 
skills were wanting and he was unwilling to learn the computer.  Furthermore, Mr Foley had been given two warning letters by 
the respondent.  Mr Buktenica was not interested in undertaking training and having his skills assessed or promotion, nor was 
he interested in obtaining a forklift licence or undertaking computer work.  The respondent argues that these are all matters 
which the respondent was entitled to take into account in deciding who should have been made redundant. 

136 The respondent maintains that no credible evidence was given in the proceedings to indicate that the applicants were singled 
out because of their union activities. 

137 The respondent maintains that reinstatement is inappropriate as neither applicant has demonstrated that another employee 
should have been retrenched instead of them (Garbett v Midland Brick Company Pty Ltd (op cit)). 

138 Even though the respondent concedes that it did not comply with the requirements of the Minimum Conditions of Employment 
Act 1993 (“the MCE Act”) or the Award when making the applicants’ positions redundant it maintains that a lack of 
procedural fairness does not automatically lead to a finding that the dismissals were unfair (Shire of Esperance v Mouritz 
[1991] 71 WAIG 891) and the respondent argues that even if the Award and the MCE Act requirements were complied with 
the result would not have been any different.   

139 The respondent argues that neither applicant has demonstrated that they have suffered any compensable loss as a result of their 
terminations and that even if any such loss was demonstrated this would be offset by the redundancy and notice payments 
given to both applicants. 

140 In the alternative if either applicant is found to have been unfairly dismissed and to have suffered any loss the respondent 
argues that the following should be taken into account when determining loss and assessing compensation.  Mr Buktenica 
failed to make any attempt to mitigate his loss by seeking alternative employment and as the respondent was continuing to look 
for savings after November 2004, and as further positions were abolished in the freezer section it could not be said on the 
balance of probabilities that Mr Buktenica would not have been properly and fairly retrenched in the near future.  Even though 
Mr Foley did obtain employment up to 12 May 2005, he failed to mitigate his loss after this date choosing instead to await the 
outcome of these proceedings.  The respondent also argues that the Commission should take into account how long Mr Foley is 
likely to have remained employed with respondent. 
Findings and Conclusions 
Credibility 

141 I listened carefully to each witness and closely observed them whilst they gave evidence.  In my view Mr Buktenica and 
Mr Foley both gave their evidence honestly and to the best of their recollection and I find that both Mr Buktenica and Mr Foley 
gave detailed, considered and in my view plausible evidence.  I have the same views about the evidence given by Mr Woodfin 
and all of the respondent’s witnesses except Mr Power. 

142 I have concerns about the evidence given by Mr Power as I formed the view that Mr Power tailored his evidence to suit the 
respondent’s case and I found parts of his evidence was unconvincing.  Mr Power, who is an experienced human resources 
practitioner, gave evidence he was aware that the applicants were covered by the terms and conditions of the Award and he 
also stated that he believed that the Award clause dealing with redundancy was not relevant to the applicants’ terminations as 
he did not think the Award applied unless more than 17 people were being made redundant and he gave no basis for holding 
this view.  In my view Mr Power’s evidence in this regard lacks credibility as there is no reference in the Award’s redundancy 
clause to support his claim that this clause did not apply to the applicants when the respondent decided to terminate them due 
to a redundancy situation.  In my view Mr Power was evasive and unconvincing when he explained how he assessed length of 
service of each employee on the respondent’s matrix and when he attempted to justify how he assessed workplace safety.  I 
find that some of Mr Power’s evidence was inconsistent with the evidence given by Mr O’Brien and Mr Jeffrey and I doubt Mr 
Power’s evidence about the assessments included in the respondent’s matrix, as Mr Power stated that these assessments were 
those of Mr O’Brien, Mr Jeffrey and Mr Raffaele yet during the hearing Mr Jeffrey and Mr O’Brien gave different assessments 
to some of the assessments contained in the respondent’s matrix.  Furthermore, Mr Power claimed he spoke to Mr O’Brien 
about which criteria should be used when employing a new employee and the assessments of Mr Di Carlo and Mr Foley 
however Mr O’Brien had no recollection of this discussion.  Given that I have doubts about Mr Power’s evidence I question 
the veracity of the evidence given by Mr Power in these proceedings and I treat his evidence with caution. 
Were the applicants terminated due to a redundancy situation? 

143 Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western 
Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd [ op cit]) and when an employer reduces its workforce 
due to an excess of employees reasonably required to perform the work available this constitutes a redundancy situation 
(Gromark Packaging v Federated Miscellaneous Workers Union of Australia, WA Branch [op cit]).  Despite the requirement to 
accord procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy.  No injustice will 
result if after a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed 
(Shire of Esperance v Mouritz (op cit); Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ, Dawson 
and Toohey JJ and at 466 per McHugh and Gummow JJ). 

144 I am not convinced that the respondent had labour in excess of the required number of employees given the amount of work to 
be undertaken in the freezer and meat sections in the immediate period after the respondent terminated the applicants and as a 
result I am of the view and I find that the applicants were not terminated due to a genuine redundancy situation.  In the 
alternative I find that even if the applicants were surplus to the respondent’s requirements in November 2004 the respondent 
had a range of options open to it to exercise in preference to terminating the applicants.  I have reached these conclusions based 
on the following findings. 
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145 In my opinion the respondent has not demonstrated that it had labour in excess of that required in the meat and freezer sections 
at the time it terminated the applicants as there was evidence that the respondent’s workload in the meat and freezer sections in 
the period November 2004 through to January 2005 was no different to the respondent’s normal increased workload at this 
time of the year and there was no evidence confirming that fewer employees were required by the respondent to work in these 
sections during this period. 

146 Even though evidence was given during the hearing that the respondent’s meat section did not always require three full-time 
employees I find that there was sufficient work for Mr Foley to undertake in this section at least until the end of January 2005.  
In my view Mr Da Silva’s decision that three full-time employees should be working in this section as at September 2004 
which resulted in Mr Di Carlo being transferred into this section and Mr Power’s evidence that he went to some effort to 
convince Mr Da Silva that the meat section could get by with a core group of two full-time employees in October 2004 is 
consistent with this finding.  Furthermore, Mr O’Brien who was one of the remaining two full-time employees left in the meat 
section after Mr Foley was terminated was to take leave throughout December 2004.  I also find that he workload in this 
section was sufficient for three full-time employees as Mr Power gave evidence that the meat section required at least two full-
time employees as well as additional employees who were transferred into this section from the shipping section to assist as 
necessary, and he stated that casual employees worked additional hours to assist with increased workloads and Mr Woodfin 
gave evidence that three employees were required to work in the meat section during busy periods.  In the circumstances I 
therefore find that during the respondent’s busy period from November 2004 through to January 2005 three full-time 
employees were required to work in the respondent’s meat section.  In any event I find that Mr Foley could have remained 
employed with the respondent throughout December 2004 to fill in for Mr O’Brien when he was on leave and was required to 
be replaced. 

147 I find that if the amount of work required to be undertaken declined in the meat section after January 2005 and that three full-
time employees were not required on a regular basis in this section then for the reasons I outline below an alternative position 
would have become vacant in the freezer section into which Mr Foley could have transferred within a short period after 
January 2005, thus allowing Mr Foley to remain employed by the respondent on a long term basis. 

148 I also have doubts about the respondent’s claim that as at November 2004 the freezer section could get by with fewer 
employees in this section during the busy period from November 2004 through to January 2005 and onwards. I accept Mr 
Jeffrey’s evidence that he told Mr Power in October 2004 that the freezer section could cope with 1.5 fewer employees, 
however Mr Jeffrey was asked this question at a time when the respondent was not experiencing its busiest period and this 
question was not asked in the context of this section permanently reducing employee numbers as Mr Jeffrey was unaware that 
the respondent was considering making any positions redundant in this section when he responded to this question.  I find that 
the freezer section had enough work for Mr Buktenica to undertake from November 2004 onwards as there was evidence that 
additional staff were required to work in this section during the period November 2004 through to January 2005.   Specifically, 
Mr Jeffrey gave evidence that Mr Raffaele organised additional employees to be transferred into this section during busy 
periods and that casual employees, who worked close to full-time hours in the freezer section at the time Mr Buktenica was 
terminated, worked longer hours in busy periods and Mr Power gave evidence that existing employees worked overtime during 
periods of increased workload in this section.  I am therefore of the view that the respondent has not demonstrated that there 
was insufficient work for Mr Buktenica to undertake in the freezer section as at November 2004 and that this section could get 
by with the equivalent of one less full-time employee at this time.  Furthermore, the respondent gave no evidence confirming 
that the total number of employees who were working in the warehouse and various other sections including the truck loading 
and shipping areas from which employees were transferred to assist with increased workloads in the freezer and meat sections 
during busy periods declined by two when the applicants were terminated.  I therefore find that the respondent has not 
demonstrated that Mr Buktenica was excess to its requirements as at November 2004. 

149 I find that the respondent’s own summary of employee numbers in the freezer section in the period after Mr Buktenica’s 
termination demonstrates that the respondent required close to 11 full-time employees after Mr Buktenica was terminated 
because the respondent’s records indicate that as at May 2005 11 employees were rostered to work in the freezer section, 
which was the same number as at November 2004 (see Exhibit R3).  Even though Ms Snell commenced a period of sick leave 
in April 2005 she was designated as a permanent employee in this section and has since returned to work in the freezer section.  
I also note that the respondent’s summary of employees working in the freezer section shows that as at the date of hearing the 
freezer section operated with one less employee and as this time of the year is not the respondent’s busiest period it would 
therefore be logical for the respondent not to have its full compliment of employees in any event at this point in time. 

150 The respondent maintains that the applicants’ terminations took place as part of a review of the respondent’s operations which 
resulted in a number of employees being terminated due to a redundancy situation.  I accept that the applicants were terminated 
at a time when some other employees ceased working with the respondent however it is my view that a number of these 
employees were not terminated due to a redundancy situation thereby bringing into doubt Mr Power’s claim that the applicants 
were terminated at a time when a number of other employees were terminated due to a genuine redundancy situation.  I accept 
that in the latter part of 2004 a number of positions ceased to exist at the respondent’s premises however I find that many of 
these positions did not cease due to a redundancy situation.  There was no dispute that the respondent incurred a significant 
debt as at October 2004 due to Sam Paino buying out Victor Paino’s interests in the respondent and that the respondent sought 
to reduce the amount of money it spent on wages in the second half of 2004.  I find that a number of positions which ceased 
due to Victor Paino’s departure during this period were not targeted for redundancy as two long standing clerical employees, 
one of whom was close to retirement and Victor Paino’s two sons left the respondent because of Victor Paino’s departure and 
when Victor Paino left his personal assistant was given the opportunity to transfer to another position and did so.  In my view 
these positions ceased due to Sam Paino buying out Victor Paino and were not due to the respondent seeking out and effecting 
terminations due to a redundancy situation.  Evidence was also given during the proceedings about a number of additional 
positions within the respondent’s operations which have ceased by natural attrition since the applicants were terminated and 
were not deliberately targeted for redundancy. 

151 I doubt that the applicants’ terminations were based on a genuine redundancy situation as I am not persuaded that Mr Power’s 
review of the respondent’s meat and freezer sections which led to the applicants’ terminations formed part of the respondent’s 
rationalisation of its divisions in the latter part of 2004 as claimed by the respondent in the applicants’ letters of termination.  
Both of the applicants’ letters of termination in part read as follows:  

“As you are aware, there has been a change in the controlling interest of Sealanes. 
Due to this change, Sealanes has conducted a review of its operations and has decided to rationalise its divisions.  This is 
being done in order to concentrate on its core services.  As a result, a restructure of the David Jones Stores, Shipping 
Fremantle, Port Hedland operations, Finance and Accounting and Maintenance arms of Sealanes is necessary.  
Unfortunately due to this restructure, the position of Freezer store person that you have been fulfilling is no longer 
needed. 
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Sealanes has considered alternatives to the termination of your employment however no alternative positions are currently 
available.  It has therefore become necessary to terminate your employment with Sealanes.  You will be entitled to a 
redundancy payment as follows:” 

(Exhibits A2 and A6) 
This letter refers to the rationalisation of some of the respondent’s divisions in order to concentrate on core services and cites 
areas that have been restructured and does not refer to the sections within which the applicants worked yet the respondent 
relied on this review as the basis for justifying that the applicants’ positions were no longer required.  Furthermore, this letter 
does not refer to excess staff being the reason for the applicants’ terminations and this letter does not corroborate Mr Power’s 
evidence that a directive was given to Mr Pozzi to cut the cost of wages and that this led to the applicants being identified for 
termination.  

152 In support of my conclusion that the applicants were not terminated due to a genuine redundancy situation I find that it is 
highly probable that the applicants were terminated due to their ongoing efforts to have a collective agreement govern their 
conditions of employment.  Both applicants gave evidence that the respondent’s Chief Executive Officer Ms Paino was 
unhappy that not all of the respondent’s workforce were covered by AWAs and that in the period immediately prior to the 
applicants’ terminations several meetings were held with the applicants and other employees to have those employees who had 
not signed AWAs reconsider their positions.  It also appears that these meetings were held within the context of an apparent 
undertaking given by the respondent to its employees covered by AWAs that they would be paid any additional wages granted 
to employees covered by the enterprise order (see evidence of Mr O’Brien transcript page 282).  If no employee was covered 
by the enterprise order then this commitment would not have to be fulfilled, thus saving the respondent money.  It is also my 
view that by terminating the applicants, who were effectively the leaders of the group of employees who had chosen not to sign 
an AWA, the respondent was in a better position to  encourage its remaining  non-AWA employees to become covered by an 
AWA.  Mr Power also gave evidence that Ms Paino was ‘drained’ by the issue of the enterprise order in October 2004 which 
was around the time that the respondent constructed the matrix which led to the applicants’ terminations (see paragraph 88 of 
this decision). 

153 Even if the respondent demonstrated that it was the necessary to reduce employee numbers in the meat and freezer sections in 
November 2004 which I do not concede it has, I find that the applicants should have continued in employment with the 
respondent as I find that there were a number of alternatives to the applicants being terminated that were open to the 
respondent to consider and should have been considered and given effect by the respondent. 

154 I conclude that the applicants should have been given the opportunity to transfer to other sections once the respondent 
determined they were excess to requirements as I find that the respondent’s normal practice for dealing with vacancies or 
increased or diminished workloads was for employees to be transferred to different sections as and when required.  
Specifically, I find that transfers into and out of the meat and freezer sections and between shifts, took place on  a regular basis 
and that it was unusual for an employee to be terminated when he or she was excess to a particular section’s requirements (see 
Exhibit R3).  Indeed there was evidence that the respondent went to some lengths to retain employees even if an employee’s 
ongoing employment sometimes posed difficulties for the respondent and that employees could choose to transfer from one 
shift or section to another of their own volition and that these requests would be accommodated by the respondent. 

155 I conclude that the respondent could have and should have continued to employ the applicants pending a position becoming 
available in the freezer section because at the time the applicants were terminated or soon after the applicants were terminated 
positions became vacant in the freezer section into which the applicants could have been transferred and I find that even if no 
positions were available for the applicants as at November 2004, it is my view that the respondent was aware of the high staff 
turnover in the freezer section and should have continued to employ the applicants pending a position becoming vacant or the 
respondent should have allowed the applicants to take leave until such a position became available as the applicants each had 
several weeks of leave owing to them.  I have already found that the respondent regularly transferred employees to different 
sections when vacancies arose or onto a different shift when employee numbers were in excess or less than that required and I 
find that this was an option which should have been considered by the respondent instead of terminating the applicants 
particularly in light of both applicants previously accepting transfers to different sections within the respondent’s operations.  I 
find that given the freezer section’s high turnover of staff on both day and night shift positions would have become available 
for both Mr Buktenica and Mr Foley on either the night or day shift of the freezer section soon after their positions were 
identified for redundancy and that both applicants could have been transferred into one of these positions within a short 
timeframe after mid November 2004.  Specifically, the respondent could have placed Mr Buktenica into Mr J Torre’s position 
on the night shift as Mr Torre resigned on 1 November 2004 soon after Mr Buktenica was chosen for termination as Mr 
Buktenica had been happy to work on this shift for many years.  As Mr Foley had previously worked in the freezer section for 
many years I find that both he and Mr Buktenica could have replaced a number of employees who resigned or left the freezer 
section day shift including Mr Luison (8 December 2004), Mr Muncey (11 April 2005), Mr Tucker and Mr Brabin (24 March 
2005) as all of these employees were replaced (see Exhibit R3).  The respondent was aware that Mr O’Brien would be on leave 
in December 2004 and would need replacing and therefore Mr Foley could have continued to be employed in the meat section 
at least until Mr O’Brien returned from leave. 

156 I find that the applicants were treated unfairly compared with a number of the respondent’s employees whose positions were 
genuinely targeted for redundancy as the applicants were not given the same opportunity to transfer within the respondent’s 
operations nor were they given advance warning of their terminations.  Mr Power gave evidence that employees in the 
respondent’s accounting area were given the opportunity to elect to find a new position or to be transferred within the 
respondent’s operations.  Specifically Mr Power stated that three employees in this area that the respondent had identified were 
surplus to requirements were given advance notice that their positions were being made redundant and when they elected to 
find a new job they were then given the opportunity to find alternative employment and did so and as a result were then given a 
redundancy payment (see transcript page 187).  In another instance one employee’s job was abolished at David Jones and he 
was able to transfer to another section within the respondent’s operations.  The only other evidence given about an employee’s 
termination due to a redundancy situation which took place around the time the applicants were terminated was an employee in 
the maintenance area whose skills may not have been transferable to another section within the respondent’s operations.  
Additionally, evidence was given by Mr Power that the respondent allowed full-time employees to convert to being a casual 
employee and this option was not given to the applicants even though two casual employees, who worked close to full-time 
hours, were employed in the freezer section on the day shift (see transcript page 187). 

157 If I am wrong in concluding that the applicants were not terminated due to a genuine redundancy situation and that there were 
no alternatives to the applicants being terminated, which I do not concede, I conclude that the applicants were unfairly 
terminated because  the process used by the respondent to determine who should be made redundant in the meat and freezer 
sections was so fundamentally flawed that it could not be relied upon to select which employees in these sections should have 
been terminated. 
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158 I find that the applicants were not fairly selected for termination as in my view their selection was not based on objective and 
unbiased criteria nor in my view was an appropriate range of criteria used to assess which employees should be identified for 
termination and I find that the range of employees considered for redundancy was too limited as there was no logical reason for 
excluding the freezer night shift employees and the day shift casual employees who worked on a close to full-time basis in the 
freezer section.  Furthermore, I find that as Mr Foley had many years of experience in the freezer section he should have been 
compared with employees in this section. 

159 I find that the inclusion of forklift and computing skills in the matrix advantaged some employees in the meat and freezer 
section as some employees in these sections spent a greater proportion of their time undertaking these duties than other 
employees and some employees would therefore be automatically given better assessments in these two areas.  There was 
evidence that at the time Mr Buktenica was terminated the freezer section had designated forklift drivers who did most of the 
required forklift duties and Mr Woodfin gave evidence that specific employees working in the freezer section were designated 
to undertake computing duties and Mr O’Brien stated that he spent 30 percent of his time working on the computer in the meat 
section.  In the circumstances I find that as the respondent did not weight some of the criteria included in the matrix to take into 
account each employee’s different roles to ensure that all employees were treated fairly the assessments for these areas should 
be ignored. 

160 I find that the respondent ignored the fact that some of the criteria included in the respondent’s matrix were skills that were not 
essential to employees undertaking their work in both the meat and freezer section and that as a result some employees were 
disadvantaged, particularly Mr Buktenica and Mr Foley.  Mr Buktenica’s lack of a forklift ticket and limited computer skills 
significantly affected his assessment yet throughout Mr Buktenica’s employment in the freezer section both on night and day 
shift he was never required to obtain a forklift ticket nor did the respondent require him to have extensive computer skills.  
Mr Buktenica was transferred into the freezer section in September 2003 without a forklift ticket and substantial computer 
skills and notwithstanding this Mr Buktenica was regarded at the time to be of value to the freezer section because of his 
experience and the leadership qualities that he could bring to that section (see email Exhibit A1).  Furthermore, the undertaking 
of the Transport and Storage Certificate was not compulsory and Mr Buktenica gave evidence that he had never been required 
by the respondent to undertake this course.  I find that Mr Foley was also unfairly disadvantaged under the matrix as he was 
not required to obtain a forklift license until he was transferred into the meat section giving him less forklift experience than 
Mr Di Carlo and Mr O’Brien, nor was he required to have substantial computer skills as Mr O’Brien undertook most of the 
computer work in the meat section.  In any event, Mr Foley stated that he was willing to attend computer training courses 
organised by the respondent but these courses were cancelled. 

161 I find that the range of criteria included in the respondent’s matrix was too restricted and that a number of other relevant 
criteria should have been assessed by the respondent.  Mr O’Brien gave evidence that other criteria should have been included 
such as a good temperament for working in cold stores and good product knowledge and Mr Power gave evidence that safety 
should have been included in the matrix yet he neglected to include this criterion.  The applicants, who had worked for many 
years with the respondent and were therefore in a good position to identify appropriate criteria, gave evidence that additional 
relevant criteria which should have been used included health and safety, product knowledge, punctuality, initiative and multi-
skilling.  In my view all of these criteria were appropriate to include in the matrix and should have been included and assessed. 

162 I find that the respondent’s matrix cannot be relied upon to choose which employees should have been terminated as some of 
the criteria used by Mr Power to assess employees were incapable of assessment, the assessment levels used on the matrix 
were inconsistent, some criteria were not expressly assessed and I question some of the assessments given to employees as the 
respondent’s matrix contained assessments which were different to some of the assessments given by Mr O’Brien and Mr 
Jeffrey during the hearing.  Under the heading of forklift experience a value was put for each employee, yet it was unclear if 
this assessment related to the length of time the forklift ticket was held or if the number of accidents an employee had whilst 
using the forklift was taken into account. In any event Mr O’Brien gave evidence that forklift accidents are not unusual and 
that most employees, including himself have had forklift accidents at some time or another.  Furthermore, Mr Power gave 
evidence that he did not review employee’s personnel files to review forklift incidents relating to each employee on the matrix.  
It was unclear if the criterion of fitness related to general fitness or fitness relevant to work requirements.  Mr Woodfin, whose 
fitness was rated as good, stated that even though he regularly played soccer he was not as fit as Mr Foley and Mr Buktenica, 
who were rated as fair, when it came to meeting work fitness requirements.  In my view this lack of clarity about what was 
assessed and how the assessments of the criterion were arrived at brings into question the assessments made under this 
heading.  Reference is made to the commencement date of each employee and promotion potential on the matrix.  When asked 
about the assessment of these criteria Mr Power asserted that each employee’s length of service was taken into account and 
that this somehow related to operational potential and whether or not an employee was a self-starter.  Mr Power then went on 
to state that there would also be an expectation that longer serving employees would have better skills and Mr Power explained 
that he understood this to relate to whether an employee was worthy of being promoted as well as their capacity to act in a 
promotional position.  Clearly this confusing explanation by Mr Power does not assist in determining the basis upon which an 
employee’s length of service was assessed by the respondent or how an employee’s promotional potential was determined.  It 
is also unclear whether or not and how the supervisors of the meat and freezer sections assessed each employee’s length of 
service as claimed by Mr Power.  In my view this lack of transparency about how these two criteria were assessed brings into 
question the assessments of these areas.  Mr Power stated that undertaking the Transport and Storage Certificate was an 
important criterion yet he gave evidence that this course was voluntary and one of the main reasons for the course being 
conducted at the respondent’s workplace was to assess an employee’s literacy level which brings into question why this 
criterion was included in the matrix. 

163 I find that all employees were not assessed in a consistent manner.  Mr Power gave evidence that employees were assessed as 
being poor, fair and good yet other assessment levels were used on the matrix including excellent and inadequate.  Given that 
there were inconsistent assessment levels as a uniform range of assessments was not applied to all employees when the 
assessments were completed I find that this further brings into question all of the assessments. 

164 I conclude that many of the assessments contained in the matrix are unreliable as I find that some of the assessments included 
in the respondent’s matrix did not reflect the assessments of the supervisors of the meat and freezer section, as claimed by Mr 
Power.  During the hearing Mr Jeffrey and Mr O’Brien gave different assessments from the assessments included in the matrix 
(see the following summary).  In my view this also brings into question Mr Power’s assertion that the assessments for each 
employee were made by the supervisors in the meat and freezer section. 
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165 Even if only two full-time employees were required to work in the respondent’s meat section when Mr Foley was terminated I 
find that it was implausible that Mr Foley was selected by the respondent as the most appropriate person for termination in 
October 2004 as Mr Foley had worked in this section for over a year and Mr Di Carlo had only worked in the meat section for 
approximately three weeks prior to the respondent deciding to choose Mr Foley for termination and there was evidence that Mr 
Di Carlo had not previously worked in this section and I find that a period of three weeks would be insufficient time for Mr Di 
Carlo to match Mr Foley’s expertise and skill level. 

166 Mr Power gave evidence that the respondent did not consider Mr O’Brien for redundancy which brings into question why his 
name appears on the matrix and why he was assessed and it was unclear who assessed Mr Jeffrey and Mr O’Brien. 

167 I find that the respondent’s assessment matrix was flawed because the two casual employees who were employed in the freezer 
section at the time the applicants were terminated and worked close to full-time hours were not included in the assessment as 
well as the seven employees who worked the night shift in the freezer section.  Given the frequency of transfers between the 
day and night freezer shifts and the ongoing use of full-time casual employees it is my view that it was appropriate to include 
all employees who worked both day and night shift in the freezer and meat sections, so that a proper analysis could be 
undertaken of which employees were suitable for termination in both of these sections. 

168 Garbett v Midland Brick Company Pty Ltd (op cit) is authority confirming that in a redundancy situation the employee who is 
terminated due to a redundancy situation is required to demonstrate that another employee should be terminated instead of him 
or her.  I conclude that the process undertaken by the respondent which resulted in the applicants being chosen for redundancy 
was fundamentally flawed because of the incorporation of inappropriate selection criteria, some of which were incapable of 
assessment, the lack of inclusion of other relevant criteria, the lack of weighting for the criteria and because some of the 
assessments included in the matrix were inaccurate.  Furthermore, the full range of relevant employees was also not included in 
the matrix as the freezer night shift and casual employees were excluded from the matrix.  In the circumstances I find that the 
criteria included on the respondent’s matrix and the assessments contained therein to determine who should be terminated 
cannot be relied upon.  In the circumstances I find that it is unnecessary for the applicants to demonstrate that other employees 
should have been terminated instead of them using the respondent’s matrix. 

169 If it was necessary to identify specific employees for redundancy then I find that the applicants’ matrix would constitute a 
reasonable set of criteria, which would need weighting along with the inclusion of employees working the freezer night shift 
and the casual employees working on the day shift in the freezer section.  Given the applicants’ expertise, experience, 
flexibility, work ethic and willingness to commit to the respondent’s work requirements I am of the view that it is highly 
unlikely that the applicants would be identified for termination under this revised matrix when all relevant employees were 
included.  Even though I find that the assessments completed by the applicants on their matrix are fair and reasonable, I make 
no finding on which specific employees should have been terminated instead of the applicants as it is my view that the 
applicants’ matrix should have included night shift and casual employees in the freezer section. 

170 In all of the circumstances I therefore find that even if the applicants were terminated due to a genuine redundancy situation 
that they were unfairly selected for termination given the flawed assessments and criteria included in the respondent’s matrix 
and because casuals and night shift freezer employees were not included in the matrix. 

171 I find that the applicants were unlawfully terminated when the respondent failed to comply with the processes it was bound to 
follow under the Award (Clause 51) and the MCE Act when effecting the applicants’ terminations.  Mr Power gave evidence 
that he believed the Award provision relating to a redundancy situation did not apply in this instance even though he also gave 
evidence that he was aware of the redundancy entitlements contained in the Award.  In my view this indicates that the 
respondent was aware of the obligations on it under Clause 51 of the Award but deliberately chose to ignore these provisions.  
I find this was a serious omission on the part of the respondent and was designed so that the respondent could escape the 
scrutiny of its actions by the Union and both applicants and the canvassing of alternatives to termination prior to effecting the 
applicants’ terminations.  Under the Award’s redundancy provisions the respondent was required to hold discussions with the 
employees concerned and their union once it made a decision that it no longer wished the job the applicants were doing to be 
done by anyone and these discussions should have taken place as soon as practicable after the decision was made to terminate 
the applicants and these discussions should have covered the reasons for the proposed terminations, measures to minimise the 
terminations and measures to mitigate any adverse affects of the terminations on the employees concerned.  The respondent 
was also required to provide in writing to the applicants as well as the Union all relevant information about the proposed 
terminations including the reasons for the proposed terminations, including any process for choosing the applicants, and the 
period over which the terminations are likely to be carried out and as part of these discussions genuine alternative options such 
as transfer, redeployment and casual employment should have been considered and should have been made available to the 
applicants.  If these processes had been undertaken it is my view that alternative positions would have been found for the 
applicants and that short term options apart from their terminations could have been identified for the applicants pending a 
position becoming available in the freezer section given the high rate of staff turnover in this section.  It is also my view the 
applicants were treated unfairly as the respondent denied them access to retraining opportunities as well as outplacement 
services which should have also been offered to the applicants given their lengthy and committed service to the respondent and 
their ages.  

172 Part 5 of the MCE Act is implied into the contract of employment of each applicant and a failure to comply with the mandatory 
requirements under this section is a factor to be taken into account in deciding whether a dismissal is unfair (see Gilmore v 
Cecil Bros and Ors (1996) 76 WAIG 4434, per the President at 4445; WA Access Pty Ltd v Vaughan (2000) 81 WAIG 373 at 
378 and cases cited therein). 

173 Section 43 of the MCE Act provides as follows: 
“43. Paid leave for job interviews, entitlement to (sic) 

(1) An employee, other than a seasonal worker who has been informed that he or she has been, or will be, 
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for 
further employment. 

(2)  The 8 hours need not be consecutive. 
(3)  An employee who claims to be entitled to paid leave under subsection (1) is to provide to the 

employer evidence that would satisfy a reasonable person of the entitlement. 
(4)  Payment for leave under subsection (1) is to be made in accordance with section 18.” 

174 It is clear that the applicants were unable to access this entitlement prior to their terminations as they were terminated without 
any notice and had no forewarning of their terminations and in my view this omission contributed to the applicants being 
unfairly terminated. 



110 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

175 Even though the applicants were identified by the respondent as early as 21 October 2004 for termination, they were not 
informed about their terminations until the day of their terminations on 11 November 2004 which was a substantial period of 
time for the respondent to adhere to the Award and MCE Act requirements and the respondent chose no to do so. 

176 In my view the applicants were treated unfairly when they were denied the opportunity to gain or improve those skills which 
the respondent believed were appropriate for its future operations.  Mr Buktenica was not given any opportunity to gain a 
forklift licence and to update his computing skills in order to retain his position with the respondent and he was not advised 
that willingness to be promoted and undertaking the Transport and Storage Certificate course was relevant to his ongoing 
employment prospects with the respondent.  Additionally, Mr Foley was not advised that it was important to concentrate on 
upgrading his computer and forklift skills in order to ensure his ongoing employment with the respondent. 

177 I find that both applicants were unfairly terminated because the respondent failed to take into account each applicant’s 
particular circumstances and the applicants’ good and lengthy service to the respondent when it decided to effect their 
terminations.  There was evidence that both applicants had been highly valued by the respondent and I find that the respondent 
acknowledged the applicants’ significant contributions to its ongoing operations as they were asked by the respondent to attend 
meetings to foster short and long term workplace harmony in the period leading up to their terminations.  Additionally 
Mr Buktenica gave evidence that Sam Paino often sought him out for advice on workplace issues.  I find that the respondent 
failed to recognise that Mr Foley who is 60 years of age and Mr Buktenica who is 55 years of age are in the twilight of their 
working lives and that they had both been diligent, flexible and loyal employees for the respondent.  Even though Mr Foley 
had been given two warnings throughout his employment with the respondent in my view these were for trivial issues and I 
therefore find that the respondent had no issues of any substance with each applicant’s performance.  I also find that the 
respondent failed to take into account the likely difficulty the applicants would experience in finding long term permanent 
employment. 

178 I find that the applicants were denied procedural fairness given the process adopted by the respondent in choosing the 
applicants for termination and the manner of the applicants’ terminations and that as a result this contributed to the applicants 
being unfairly terminated.  The respondent did not give the applicants any opportunity to review their assessments as the 
respondent withheld access to its matrix until these applications were lodged in the Commission and Mr Power gave evidence 
that this was deliberately done so the applicants could not contest the content of the matrix.  Additionally, the applicants were 
terminated in a summary fashion and as a result had no opportunity to discuss alternatives to termination or the ways in which 
the impact of their terminations could be ameliorated. 

179 I find that as the applicants were not given the opportunity to work out their notice and no reason was given by the respondent 
for this not occurring this also contributed to the applicants being unfairly terminated.  Additionally, the applicants were 
terminated in perfunctory meetings which lasted only five to ten minutes, which in my view constituted callous treatment. 

180 In all of the circumstances I find that the applicants were unfairly terminated as they were not afforded a fair go all round 
(Undercliffe Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA 
Branch (1985) 65 WAIG 385). 
Reinstatement 

181 As I have found that the applicants were unfairly terminated as they were not terminated due to a genuine redundancy I now 
turn to consider a suitable remedy. 

182 The applicants are seeking reinstatement and the onus is on the respondent to establish that reinstatement or re-employment is 
impracticable (Quality Bakers of Australia Ltd v Goulding (1995) 60 IR 327; Gilmore v Cecil Bros & Ors (1996) 76 WAIG 
4434 and (1998) 78 WAIG 1099). 

183 The issue of reinstatement was recently considered by the Full Bench in Gonzalo Portilla v BHP Billiton Iron Ore Pty Ltd 
(2005) 85 WAIG 3441.  In this decision the Full Bench clarified the Commission’s powers when dealing with employee’s 
reinstatement.  His Honour the President and Kenner C stated the following at page 3458: 

“The statute prescribes that the Commission may order the employer to reinstate the employee to the employee’s former 
position on conditions at least as favourable as the conditions on which the employee was employed immediately before 
the dismissal (s23A(3) of the Act). 
The Commission also has the power, if it considers reinstatement impracticable, and only then, to order the employer to 
re-employ the employee in another position that the Commission considers the employee has available and is suitable.  
No such remedy is or was sought (s23A(4) of the Act).  If and only if the Commission considers reinstatement or re-
employment would be impracticable, may the Commission order an employer to pay to the employee an amount of 
compensation for loss or injury caused by the dismissal. 
“Impracticable” does not mean impossible, but means more than inconsistent or difficult.  As Anderson J said (Franklyn J 
agreeing) in FDR Pty Ltd and Another v Gilmore and Others (1998) 78 WAIG 1099 (IAC) (see also Gilmore and Another 
v Cecil Bros and Others (1996) 76 WAIG 4434 at 4446 (FB)):- 

“In ordinary language, the difference between “impossible” and “impracticable” is that the former is a definite 
concept, while the latter is not.  As Veale J said in Jayne v National Coal Board [1963] 2 All ER 220 at 223- 

“'Impracticability’ is a conception different from that of ‘impossibility’; the latter is absolute, the former 
introduces, at all events, some degree of reason and involves, at all events, some regard for practice.” 

Here we are considering impracticability in the context of reinstatement to particular employment.  In that 
context Wilcox J said in Nicolson v Heaven & Earth Gallery Pty Ltd (1994) 126 ALR 233 at 244- 

“The word ‘impracticable’ requires and permits the court to take into account all the circumstances of the 
case, relating to both the employer and employee, and to evaluate the practicability of a reinstatement order 
in a commonsense way.  If a reinstatement order is likely to impose unacceptable problems or 
embarrassments, or seriously affect productivity, or harmony within the employer’s business, it may be 
‘impracticable’ to order reinstatement, notwithstanding that the job remains available.” 

One must have in mind in considering this issue that reinstatement is the primary remedy for harsh, oppressive or unfair 
dismissal.” 

and further at page 3459: 
“S23A(5) of the Act is the section which empowers the Full Bench in this case to make an order maintaining the 
continuity of Mr Portilla’s employment (s23A(5)(a)), and/or confers the power to order the employer to pay the 
remuneration lost or likely to have been lost by the employee because of the dismissal (s23A(5)(b)). 
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In our opinion, s23A(5)(a) and (b) orders are designed, unequivocally, to put an employee back in the position in which 
she or he would have been, had she or he not been unfairly dismissed, both by actual reinstatement or re-employment 
and/or by restoring the remuneration lost.  Such an order is very different from an order to pay compensation for loss 
caused by an unfair dismissal.  There is no requirement to mitigate loss where an order is made to the employer to pay to 
an employee “the remuneration lost or likely to have been lost by the employee because of the dismissal”.  Such an order 
is required by s23A(5)(b), in its actual words, to require the payment of the remuneration lost; that is, the actual 
remuneration lost or, alternatively, the remuneration which is likely to have been lost.  There is no requirement to mitigate 
or take any act of mitigation into account in the section, unlike s23A(7) which expressly requires mitigation to be taken 
into account in awarding an amount of compensation (see also the Workplace Relations Act 1996 (Cth), s170CH(1), (2) 
and (4)). 
If we are wrong in that opinion, and the amount ordered to be paid under s23A(5)(b) of the Act constitutes compensation, 
then we would find fair compensation for loss during the time when Mr Portilla remained dismissed and was awaiting the 
outcome of proceedings was the whole amount of remuneration not paid to him (see the principles expressed in Growers 
Market Butchers v Backman (1999) 79 WAIG 1313 (FB)). 
… 
“In any event, if any mitigation were required, Mr Portilla did mitigate by working as he did, and there was no evidence 
that the steps taken to mitigate were not reasonable or that there was a failure to mitigate.  It was never put to Mr Portilla 
that he had not “mitigated his loss”, or that he was required to mitigate it, or that he had not taken reasonable steps to 
mitigate it.  Mr Portilla, after all, was a man who was dismissed for unsafe conduct in the mining industry and was 
awaiting the outcome of an application for reinstatement following an alleged unfair dismissal.  There could be no proper 
finding at first instance or by this Full Bench that he failed to mitigate.  The matter of mitigation, in any event, was not 
raised as a live issue on this appeal, even when the Full Bench was required, as it has been required to do to embark on 
the exercise of making findings of its own.  At first instance, too, no evidence was adduced by BHPB, and its onus was 
not discharged by BHPB (see Growers Market Butchers v Backman (FB) (op cit)). 
For those reasons, there is sufficient evidence to enable the Full Bench to make a finding under s49(6) of the Act and no 
other good reason which should prevent that occurring.  We would order the reinstatement of Mr Portilla as and from 
2 December 2004 and we would order that he be paid by his employer, BHPB, the whole of the remuneration, not merely 
wages, lost by him as a result of his unfair dismissal.  We find, for those reasons, that the amount of lost remuneration 
should not and cannot be reduced by the amount which    Mr Portilla earned whilst he was in other employment after he 
was unfairly dismissed.” 

184 I have already found that the applicants did not have to demonstrate that other employees should have been terminated instead 
of them and detailed my reasons for reaching this view.  Even though the respondent opposes the applicants being reinstated, it 
is my view that the applicants should be reinstated to their former positions with the respondent as I find that their re-
instatement is not impracticable.  The respondent is about to commence its busiest period of the year and it is therefore my 
view that as a result there will be work available for the applicants to undertake in their former sections if they are re-instated.  
The applicants see no impediment to their return to work with the respondent and Mr O’Brien and Mr Jeffrey both gave 
evidence that they would have no issues with the applicants being reinstated to their former positions in the meat and freezer 
sections.  Additionally, in arriving at the view that the applicants should be re-instated I take into account that I have already 
found that both applicants were highly valued by the respondent and there were no performance issues of any substance with 
either applicant.  Accordingly I will order that the applicants be reinstated to their former positions within the respondent’s 
operations operative from the date of their terminations, that is 11 November 2004. 

185 As the applicants are being re-instated they are not required to demonstrate that they have mitigated their losses.  If mitigation 
was required to be taken into account I find as follows.  I accept that Mr Foley was not fit enough to seek out alternative 
employment immediately after he was terminated as he was stressed by his termination and I find that in January 2005 Mr 
Foley mitigated his loss as he found alternative employment which lasted until around the first hearing date.  Mr Buktenica 
gave evidence that he did not seek out alternative employment after he was terminated and he gave no reason for not seeking 
out alternative employment, apart from being unable to access Centrelink payments and I therefore find that Mr Buktenica has 
failed to mitigate his loss. 

186 In addition to an order for reinstatement, pursuant to s23A(5) of the Act I will order that the respondent pay the applicants a 
sum of money being the remuneration that the applicants would have earned from their date of termination on 11 November 
2004 up to their date of re-instatement less any wages and other entitlements paid to the applicants during this period.  I will 
also order that the respondent reinstate the applicants’ accrued entitlements from the date of their termination and that their 
service with the respondent be regarded as continuous for all purposes, including long service leave. 

187 A minute of proposed order now follows. 
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Order 
WHEREAS on 8 November 2005 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 and 17 November 2005 hearings in relation to Speaking to the Minutes of Proposed Order were convened; and 
WHEREAS on 14 November 2005 the respondent sought to clarify the payments to be made to the applicants and proposed an 
amendment to point 4 of the minute of proposed order specifying the earnings and payments made to the applicants which it 
believed should be deducted from compensation due to the applicants in line with the Commission’s reasons for decision; and 
WHEREAS the applicant initially opposed the amendment sought however after the parties had further discussions the applicant 
agreed to the minute of proposed order being amended in the terms sought by the respondent; and  
FURTHER on 17 November 2005 the applicant advised the Commission that the parties had discussed the amounts owing to the 
applicants however there were still outstanding issues in relation to taxation, superannuation and the amount of overtime worked by 
Mr Foley to be agreed upon; and 
WHEREAS having considered the submissions of both parties the Commission is of the view that it is appropriate to amend the 
order in the terms sought by the respondent; 
NOW THEREFORE having heard Ms J Boots of counsel on behalf of the applicants and Mr J Blackburn of counsel and later Ms D 
Flint of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations 
Act, 1979, hereby: 

1 DECLARES THAT the respondent harshly, oppressively and unfairly dismissed John Anthony Buktenica and 
John Francis Foley on 11 November 2004. 

2 ORDERS that the respondent shall reinstate Mr Buktenica and Mr Foley in its employment, to their former 
positions, as if their contracts of employment had not been terminated on 11 November 2004, within seven (7) 
days of the date of this order. 

3 ORDERS that the respondent re-instates Mr Buktenica’s and Mr Foley’s accrued entitlements and that their 
service with the respondent be regarded as continuous for all purposes including long service leave. 

4 ORDERS that the respondent shall pay Mr Buktenica and Mr Foley, within 14 days of the date of this order, an 
amount of money in respect of all of the remuneration lost by them by reason of the termination of their 
contracts of employment as if they had worked continuously in the employment of the respondent between 
11 November 2004 and the date they are reinstated, less the following amounts: 
a) any income earned by Mr Buktenica or Mr Foley in the period from 11 November 2004 to the date they 

are reinstated; 
b) any payments made by the respondent to Mr Buktenica and Mr Foley in lieu of any accrued but untaken 

entitlements to annual leave and long service leave on or about 11 November 2004; 
c) any payments made by the respondent to Mr Buktenica and Mr Foley in lieu of notice on or about 11 

November 2004; and 
d) any payments made by the respondent to Mr Buktenica and Mr Foley in lieu of redundancy payments 

on or about 11 November 2004. 
5 THAT liberty to apply is reserved to the parties to this order in relation to (4) above. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Representation 
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Reasons for Decision 
1 Robert Collier’s (“the applicant”) claim is made under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) for an 

order pursuant to s 23A of the Act.  The applicant claims he has been denied contractual benefits under various heads of claim, 
a total of $8,861.87. 

2 Australian Construction and Welding Services (“the respondent” or “ACWS) and Skylift Engineering Pty Ltd denied the 
applicant’s claims and raised a jurisdictional matter; that being that at all material times the applicant was an independent 
contractor.  It was this issue that became the focus of the parties’ submissions and evidence at first instance. 
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3 Mr Pilgrim, on behalf of Skylift Engineering Pty Ltd submitted at the outset that Skylift Engineering Pty Ltd ought be struck 
out as a respondent to the application as at no stage was there any engagement with the applicant.  Mr Trainer, on behalf of the 
applicant, consented to the submission on the basis of agreement already before the Commission, that being:  

“Any invoice to Skylift was treated as an invoice to ACWS.” 
(Exhibit T1 Statement of Agreed Facts) 

4 The Commission is satisfied that Skylift Engineering Pty Ltd at no stage engaged the applicant and that respondency for the 
purpose of these reasons ought be limited to Australian Construction and Welding Services.  An order will issue reflecting the 
determination.   

Background 
5 There was little controversy on the essential facts.  The respondent was engaged in the construction and maintenance industry, 

providing coded welding services.  The respondent engages welders to meet its contractual obligations and to carry out other 
work.  The applicant commenced the engagement with the respondent on 5 December 2004, predominantly to perform welding 
functions and maintain a presence in the workshop throughout the day, and continued in that engagement until 19 March 2005.  
The engagement of the applicant by the respondent commenced with an initial period of weekend work and on 22 December 
2004 the applicant started full-time work. 

6 Some relevant issues for consideration on the threshold issue and other matters were included in the Statement of Agreement 
Facts: 

“  ……………… 
7. ACWS provided the welding equipment, the workshop and consumables. 
8. Collier provided ACWS with an ABN. 
9. Collier submitted some invoices to ACWS and some invoices in the name of Skylift. 
10. There was no relationship where there is a subcontractor or an employee between Collier and Skylift. 
11. Any invoice to Skylift was treated as an invoice to ACWS. 
12. Through the course of the engagement, Collier submitted invoices for the provision of labour as a welder and 

for reimbursement of expenses (subject to receipts being provided) incurred on behalf of ACWS. 
13. Payments made to Collier for invoiced amounts were made without the deduction of taxation. 
14. Collier was to be paid $20 per hour for work carried out in the workshop including work for the benefit of 

ACWS. 
15. Collier was to be paid $30 per hour for work carried out in the workshop for other companies. 
16. Collier generally worked on his own in the workshop. 
17. Collier was required and did submit weekly timesheets. 
18. Collier performs some work on behalf of ACWS which was subject to a weld procedure test as part of the 

contractual terms with the principal company. 
19. At the time the engagement came to an end, ACWS had made payments to Collier pursuant to invoices 

submitted but there remained outstanding invoiced amounts including expenses for reimbursed.” 
(Exhibit T1 Statement of Agreed Facts) 

Applicant’s submissions and evidence 
7 The applicant’s claim for $8,861.87.  This amount comprises payment for work undertaken (wages) together with 

reimbursements for consumables purchased by the applicant at the direction of the respondent, consumables such as petrol and 
tools. 

8 The applicant led in evidence he was employed by the respondent through his friend Mr Schemschat who was also working for 
the respondent.  The applicant was initially offered and agreed, through Mr Schemschat, to work for $20 per hour in cash for 
the day.  A further approach for a day’s work was made through Mr Schemschat the following weekend and on the evidence of 
the applicant, another 11 or 12 hours work was completed.  The only matter understood at that point was that the applicant 
would be paid $20 per hour for every hour worked.  At the end of each day worked the respondent required the applicant to fill 
out a timesheet. 

9 The applicant gave evidence that on or about 19 December 2004, some three weeks after first commencing work, the 
respondent requested invoices be submitted and asked if the applicant had an ABN.  The applicant answered in the affirmative.  
In the applicant’s evidence, the following week, an invoice book was brought to the workplace and invoices were filled out 
retrospectively, at the request of the respondent  It was the applicant’s evidence that at no stage was there a written contract 
with the respondent.  Towards the end of December 2004 Mr Schemschat, on behalf of the respondent, again approached the 
applicant, this time to ascertain whether he was prepared to work full-time indicating, on the applicant’s evidence, that a 
person was needed to run the workshop.   

10 The applicant gave evidence that following a discussion with Mr Henderson (of the respondent), the applicant agreed to 
commence full-time work, commencing at 7:00am and remaining until Mr Henderson returned from work in the Kwinana area 
about 5:30pm or 6:00pm each day.  Those hours remained the same until such time as the workload increased and the 
respondent requested the work be extended from 7:00am to 7:00pm or longer where necessary.  Saturday work was included 
from 7:00am to 12noon to receive orders.  In the evidence of the applicant, no option was given as to the hours worked.  The 
applicant agreed to the change in hours.  The applicant led in evidence the respondent required him to manage the workshop 
and accept and dispatch orders and deliveries made by companies during working hours.  In addition, the respondent required 
equipment to be made for the workshop whether it be building trailers or making various pieces of equipment.  The applicant’s 
evidence was that he had no clients when engaged by the respondent nor was it his responsibility in terms of the tasks 
undertaken for the respondent to secure any clients.   

11 The applicant led in evidence that Mr Henderson, informed the applicant exactly what to do: 
“There was a large whiteboard in the …. in the workshop itself, about the size of that wooden thing behind you, and he’d 
write up a list of things, 1 to 10 of what I should do that day in terms of importance and what should be done; if I should, 
you know, wait for an order to come in from someone or send one out and somebody else phone for a taxi job or make a 
certain piece of equipment, what welding jobs I should do.” 

(Transcript page 16) 
The applicant gave evidence that Mr Henderson, would return from his other job at about 5:30pm: 
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“When he came back he checked – he checked what I had done to see if it was good enough and would comment and say 
“do it this way or that way” or proceed in this direction on this piece of work.  I would write also in a workshop diary 
what had happened that day so he could go over it and see what had been happening, if someone from another company 
had come in and asked for him or if a delivery had been dropped off or picked up.  He sometimes give me instructions 
then as to what was to be done the next day.  He also phoned me on his mobile if he needed anything done.” 

(Transcript page 16) 
12 The applicant led in evidence that he was to undertake work Mr Henderson advised him to do and was unable to delegate.  

Further evidence was given by the applicant that all equipment was provided by the respondent with the exception of the 
applicant’s helmet and a steel rule, items he had in his possession.  On the applicant’s evidence, from time to time when 
Mr Henderson did not have the money, the applicant would purchase goods and the amounts would be listed on the invoices.  
That arrangement was at first informal however, on the applicant’s evidence, to ensure he would get the money back, he began 
to record the amounts owed.  The applicant led evidence that at the end of each day his hours were filled in on the timesheet 
and left in the tray in the workshop.  At no stage did Mr Henderson raise the hours completed on the timesheet with the 
applicant or question any of the timesheets as completed.  Further evidence from the applicant indicated that those payments 
made were never refused on the basis that the hours were incorrect. 

13 The applicant gave evidence that after a few weeks Mr Henderson was no longer employed at his Kwinana job so he then 
remained in the workshop from day to day.  Whilst in attendance direct supervision was retained by Mr Henderson over the 
applicant’s work.  The applicant gave evidence that this pertained to each task undertaken. 

14 The applicant gave evidence that at no stage of his employment from December 2004 to 19 March 2005 was he required to 
carry workers’ compensation insurance although at one stage he did raise the issue with Mr Henderson and was assured that 
the respondent had covered the applicant for workers’ compensation and public liability. 

15 For the monies received from time to time from the respondent for the hours worked, the applicant gave evidence that no 
taxation was deducted.  Following his engagement on a full-time basis the applicant approached Mr Henderson regarding the 
issue of responsibility for errors made in the course of the applicant’s work.  The applicant recalls a specific conversation 
where Mr Henderson said to him: 

“He said he was a fair man and he wouldn’t charge us for any mistakes because everyone made mistakes.  Even 
Mr Henderson admitted making mistakes himself.” 

(Transcript page 25) 
The applicant led evidence the issue of errors in the course of work undertaken became relevant on the last day of the 
applicant’s engagement, 19 March 2005, when the respondent admitted to the applicant that he, Mr Henderson, had made some 
mistakes in welding on the pulleys.  The errors had to be fixed.   

16 On the applicant’s evidence, sometime in March 2005, Mr Henderson admitted owing the applicant about $9,000 which 
Mr Henderson indicated he could not pay at that time and advised there was no point in the applicant continuing to work for 
the respondent. Mr Henderson requested the keys back and advised the applicant he would contact him regarding payment.  
Since 19 March 2005, the final day at work with the respondent, the applicant gave evidence that none of the outstanding 
payments had been received.   

17 In support of his claim, the applicant led in evidence all tax invoices provided to the respondent which outlined a summary of 
the weekly total earned.  On the evidence of the applicant the weekly total reflected the tax invoices as tabled by way of 
exhibit.  On evidence led by the applicant, the respondent paid, on an irregular basis, some of the monies owed.  The total 
amount outstanding as owed by the respondent was determined from the applicant’s own bank statements together with the 
respondent’s cheque butts drawn from the discovery process.   

18 The claim of outstanding monies owed by the respondent as submitted by the applicant was tabled in evidence: 

Week ending Weekly total Weekly extras Weekly paid 
5/12/04 $360.00 0 0 
12/04/00 $405.00 0 0 
19/12/04 $390.00 0 $360.00 

13/12/04 cheque 
26/12/04 $390.00 0 $405.00 

22/12/04 cheque 
02/01/05  $1050.00 0 0 
09/01/05 $1000.00 0 0 
16/01/05 $1020.00 $43.75 + $167 petrol, 

tools etc. 
$3357.00  

13/01/05 cheque x 2 
23/01/05  $1020 $585.17 0 
30/01/05 $560.00 $400.50 $985.65  

27/01/05 for tools 
06/02/05 $450 + 1215 103.75 0 
13/02/05 $1875.00 0 0 
20/02/05 $2235.00 0 $400.00  

18/02/05 cash 
27/02/05 $1875.00 0 0 
06/03/05 $1695.00 0 $1500  

28/02/05 cheque 
13/03/05 $1,665.00 $222.35 $4,343.00 

08/03/05 cheque 
20/03/05 $1,485.00 0 0 
TOTAL $18,690.00 $1,522.52 $11,350.65 

(Exhibit T3) 
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19 The applicant led evidence that at the conclusion of the engagement he had no client base and retained no goodwill.  In cross-
examination the applicant confirmed in the context of providing an ABN to the respondent that it was his understanding he was 
providing the number: 

“So I could get paid because he was already back on my pay then.” 
(Transcript page 34) 

20 The applicant led in evidence the respondent required him to undertake a basic welding test at the workshop.  A welding 
inspector was paid for by the respondent to carry out the test. 

21 The applicant confirmed in cross-examination that he would have to make his own tax arrangements given the respondent had 
advised he was not going to remove tax from the monies paid.  In response to cross-examination regarding the employment 
relationship the applicant responded: 

“I was never told I was going to be a subcontractor, and I was told I was wanted there for full-time employment as a 
workshop manager.  That’s my position on it.” 

(Transcript page 35) 
22 In cross-examination the applicant indicated that towards the end of his engagement with the respondent, invoices were not 

submitted on a weekly basis given he became suspicious that the respondent was not paying and owed thousands of dollars to 
the applicant.  On this basis, the applicant did not want to leave his invoice book in the workshop as it was his only evidence as 
to the hours worked.   

23 The applicant, in cross-examination responded on the issue of meal breaks: 
“Mr Henderson told us that it was hard work and we’d be going all day and we could get food when we wanted to and eat 
it, but basically he said - - he gave us instructions to charge for the time we were there and, you know, if we were there 
from 7.00 till 7.00 he was going to pay us from 7.00 till 7.00.  That was his instruction.” 

(Transcript page 39) 
24 The applicant in cross-examination gave evidence that following his resignation on 19 March 2005, he made a visit to the 

workshop regarding his unpaid wages.  A heated exchange took place between the applicant and the respondent and on the 
applicant’s evidence Mr Henderson threatened to call the police.  It was the applicant’s evidence that Mr Henderson’s excuse 
for not paying wages was that Transmin had never paid the respondent for contract work undertaken.  Further, Mr Henderson 
indicated that the applicant would be responsible for the repairs that were now required on the pulleys on the Transmin job.   

25 The applicant in evidence informed the Commission that he approached Transmin himself, Mr Bastian Paulney, the project 
manager.  Transmin showed the applicant that the invoices from the respondent had been paid fortnightly for months on end.  
Months where, on the evidence of the applicant, Mr Henderson had been informing the applicant: 

“No, I haven’t paid you.  I can’t pay you because Transmin haven’t paid me anything.” 
(Transcript page 45) 

26 In re-examination the applicant considered an ultrasonic inspection report tabled by the respondent comprising a series of 
diagrams relating to welding requirements.  The applicant led in evidence the specific welds referred to in the diagram were 
not permitted to be undertaken by him in the course of his work with the respondent simply because he was not competent 
enough to do such work.  The applicant led in evidence he never touched that part of the pulleys and that such work was 
Mr Henderson’s job: 

“It’s a higher standard weld than what I did, but I’d only just passed my test and if you mess up that you have to go all the 
way for all the subsequent welding so Mr Henderson always did that bit.” 

(Transcript page 52) 
27 Mr Schemschat led evidence that Mr Henderson instructed the applicant each evening on his arrival at the workshop and also 

by telephone throughout the day.  Mr Schemschat confirmed there were areas of welding the applicant was not qualified for 
and indeed was not permitted by the respondent to undertake.    

28 The applicant’s agent submitted the threshold issue to be dealt with by the Commission is whether the applicant was an 
employee and clearly, if he was not an employee, the Commission, it is conceded by the applicant, has no jurisdiction.  In 
dealing with that issue, the decision by the Commission is not a discretionary decision but is finding of fact based on evidence 
before the Commission. In this context, the applicant submitted a number of issues were relevant. Issues such as: 
● the provision of workers’ compensation insurance by the respondent, confirmed by the respondent in their own 

evidence; 
● the applicant’s evidence in respect of the obligation to make good.  The applicant was not required to make good, 

evidence supported by Mr Schemschat and not cross-examined to any significant extent; 
● the applicant was not a skilled tradesperson.  However, he was able to carry out some elementary welding work after 

passing a specific welding test.  The evidence presented was that no special qualifications were required; 
● the applicant was integrated, that is in the absence of Mr Henderson from the premises on a day-to-day basis, the 

applicant was the face of the respondent in receiving goods and dealing generally with clients on behalf of the 
respondent; and 

● the applicant had no capacity to pursue any personal business within the respondent’s organisation: 
 “… the evidence is clear that Collier arrived with no goodwill, he had no clients of his own, and he left with 
nothing saleable, no goodwill.” 

(Transcript page 127) 
● the applicant provided no equipment of his own for the purposes of undertaking his day-to-day tools with the 

exception of a helmet and a steel rule.  All consumables were provided by the respondent; 
● the applicant was subject to strict control and supervision by way of the whiteboard in the absence of Mr Henderson, 

the mobile phone calls after hours between Mr Henderson and the applicant and in the presence of Mr Henderson in 
the workshop a task-by-task oversight;  



116 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

● the applicant and the respondent had no written contract or no evidence of a contract in existence which might assist 
in labelling the relationship; 

● the applicant in the course of his engagement was required to provide to the employer an ABN.  On the applicant’s 
evidence the provision of an ABN was not part of the setting up of the engagement between the respondent and the 
applicant.  On the evidence of the applicant the provision of the ABN by the applicant was an attempt to retrieve some 
of the monies already owed by the respondent; 

● the applicant had no tax deducted by the respondent from those monies provided to him in the course of his 
engagement; 

● the applicant at the outset of the engagement was offered $20 per hour for undertaking work in the workshop and 
$30 per hour for undertaking work on the Transmin contract; 

● the respondent required that the applicant fill in timesheets on a daily basis and leave the timesheets in an area 
designated by the respondent for inspection.  On the evidence the applicant submitted that the respondent paid on the 
basis of the timesheets without insistence on an ABN.  On the evidence it did not appear the ABN was provided until 
sometime in March 2005; 

● the applicant submitted that payment was made on the basis of those timesheets and at all times the respondent had 
the right to establish their veracity.  This practice became part of the terms between the applicant and the respondent; 

● the applicant’s evidence was that the respondent informed him he would be paid for all times in attendance at the 
workshop. 

29 The applicant submitted that from 5 December 2004 through to 19 March 2005, the applicant was engaged by the respondent 
in an employee/employer relationship and that at the conclusion of his employment the respondent owed the applicant 
$8,861.87. 

30 The applicant raised that at all times in his relationship with the respondent his status was that of an employee.  In support of 
this submission the applicant referred to the decision of the Industrial Appeal Court in Personnel Contracting Pty Ltd T/as 
Tricord Personnel and the Construction, Forestry, Mining and Energy Union of Workers (2004) 85 WAIG 5 at page 8 where 
Steytler J deals with the evolution of the law with respect to the control test.  It is necessary to focus on the purpose for which 
the work is performed, who it is performed for, valuating control, integration in the context of an evaluation of the relationship.   

31 The applicant also referred to the decision of the Full Bench Paul Ernest Dallaston v. Canon Foods (2004) 85 WAIG 2999, in 
particular the indicia identified by his Honour the President at 3004.  In the matter considered by the Full Bench the applicant 
was not providing skilled labour.  The applicant in this matter was not a tradesperson, the evidence being that sometime after 
passing a functions specific test the applicant was able to carry out welding.  At all times during the day the applicant in this 
matter was required to receive goods on behalf of the respondent and to deal with clients.  In the absence of Mr Henderson 
himself, the applicant was the face of the respondent.  Further, there was no real capacity for the applicant to pursue any 
business enterprise on his own account, arriving and leaving with no goodwill.   

Respondent’s evidence and submissions 
32 The nature of the work relationship between the respondent and the applicant on the evidence of Mr Henderson was 

subcontractual and the respondent only ever employed subcontractors.  Mr Henderson outlined in evidence the process for 
engaging a subcontractor with the respondent namely: 

“Request for an ABN number, timesheet has to be completed, invoice follows from the subcontractor and satisfactory 
work progress they get paid.” 

(Transcript page 66) 
33 Mr Henderson gave evidence that the engagement of the applicant was by way of introduction through Mr Schemschat.  

Initially there was a period in which Mr Henderson was able to ascertain the applicant’s skill level until he reached a level 
enabling him to successfully pass a welding test.  It was at that point, on the evidence of Mr Henderson, that the applicant was 
introduced to a higher hourly rate which included the scope of work for Transmin.  On Mr Henderson’s evidence, the only 
difference between the normal process of engaging subcontractors and engaging the applicant was in the latter circumstance 
the process was undertaken by way of an introduction through Mr Schemschat.   

34 On the issue of the ABN, Mr Henderson gave evidence he requested the number early in the applicant’s engagement and was 
finally provided with the applicant’s invoices and the ABN on 19 March 2005.  In the meantime the applicant was paid on the 
basis of hours and details entered on the timesheets.  This included from time to time the company receipts for out of pocket 
expenses incurred by the applicant when Mr Henderson was not in the workshop.  Mr Henderson led evidence that invoicing 
was required for the work undertaken by the applicant with revenue attached, in particular the contract from Transmin.  
Mr Henderson did not ask the applicant on his engagement for a tax file number as persons are only employed in the capacity 
of subcontractors with an ABN.  Mr Henderson led in evidence that the applicant was engaged initially to undertake remedial 
work, fabrication, some welding and some minor tasks.  The purpose of these initial arrangements was for the respondent to 
ascertain what his capabilities were and from there increase his level of competency whereby he could be introduced into the 
scope of work involved in the Transmin contract.  Mr Henderson led evidence that the applicant seemed like a decent person 
and the respondent trusted him with the workshop keys and the run of the place and the applicant and the respondent had a 
working relationship on that basis.  The payment for the work undertaken, on Mr Henderson’s evidence, was that remedial 
work in the workshop (frames etc.) was to be $20 per hour and outside work such as on the Transmin contract was $30 per 
hour.   

35 Mr Henderson identified in evidence a Welding Inspection Service Document (Exhibit P1).  The report was compiled by an 
Inspector who undertook non-destructive testing on the pulleys being welded by the respondent as part of the Transmin 
contract.  Mr Henderson gave evidence that the Inspector in his report reached the conclusion that the pulleys required repairs.  
On Mr Henderson’s evidence the root run and hot passes were welds undertaken by himself.  There were also repairs required 
in the fill welding which were welds conducted by the applicant.  Mr Henderson on his own evidence undertook the repair 
work to the pulleys at considerable cost to the respondent, some $12,700.  The respondent gave evidence that he is currently 
seeking recovery of this amount from the applicant.  It was the evidence of Mr Henderson that this problem on the Transmin 
contract, has had an effect on himself, his family and the business.  As a result there has been no further work from Transmin 
since 25 April 2005 when the contract was actually completed. 

36 Mr Henderson led evidence specifically in relation to meal breaks and the timesheets.  When asked why the applicant’s 
timesheets did not show meal breaks Mr Henderson responded: 
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“Like I said before, all of the subcontractors or people in that workshop were there on the basis of trust and they were 
asked to put down the actual hours worked.  On discovery this is not the case and we, as a company, reserve the right to 
make a deduction -- which we did in this case.” 

(Transcript page 77) 
Mr Henderson gave evidence that he had deducted 67 hours from the total number of hours worked by the applicant, the 
respondent having concluded the actual hours worked were not what was indicated in the timesheets as there appeared to be no 
deduction for meal breaks.  Mr Henderson gave evidence that the 67 hours were calculated by his accountant.  In 
cross-examination Mr Henderson conceded that the deduction of meal breaks against the applicant’s timesheets was made some 
five months after the applicant resigned.  Mr Henderson gave evidence that he did approach the applicant on the issue of meal 
breaks, sometime after Christmas however, continued to make payment to the applicant on the basis of the invoices supplied 
and the timesheets.  In cross-examination Mr Henderson gave further evidence that at no stage did he instruct the applicant to 
have a meal break however he agreed that there was a timesheet missing which Mr Henderson completed on behalf of the 
applicant without deducting meal breaks.   

37 Mr Henderson led evidence that the respondent carried workers’ compensation, public liability, equipment and open-air policy 
insurances which covered the applicant during the period of his engagement. 

38 In cross-examination Mr Henderson gave evidence that the applicant, in his opinion, changed the invoice from Australian 
Construction and Welding Services to Skylift Engineering Pty Ltd on the basis that the applicant was attempting to connect his 
claim to what he assumed to be the assets of that company. 

39 Mr Pilgrim on behalf of the respondent submitted that the applicant was for all purposes in a contractual relationship with the 
respondent and therefore the Commission lacks the jurisdiction to determine the application.  In the respondent’s submissions 
the indicia in support of its submissions are that prior to the applicant’s engagement with the respondent, the applicant had an 
ABN having worked on at least one occasion prior as a subcontractor.  Relevant to whether the applicant ought be considered 
an employee was that at the time of his engagement there was no disclosure of his tax file number nor did the applicant inform 
the respondent of his address, considered by the respondent to be an essential piece of information. 

40 The respondent engaged no one other than subcontractors and those persons engaged by the respondent all held ABNs.  That 
the applicant agreed to and provided invoices for work undertaken.  Relevant to the issue of the applicant’s status as a 
subcontractor or an employee was the fact that he agreed to take care of his own taxation arrangements.  At no stage did the 
respondent deduct any tax.  At all times the applicant completed a weekly timesheet recording the hours actually worked, the 
work undertaken and the amount of time spent on the work.  The respondent claimed in evidence that the work carried out by 
the applicant in relation to the welding of pulleys on the Transmin contract was defective and on this basis the respondent 
refused to make good the payment owed to the applicant.  The basis of this refusal in the respondent’s submission was that the 
work had to be re-done and the cost had been borne by the respondent.  The respondent submitted that once Transmin had 
made good the payment with the respondent then the applicant would receive the monies owed.  The respondent took issue 
with the applicant’s claim for hours worked on the basis that meal breaks had not been deducted.  On this basis it was the 
respondent’s submission that the applicant had been overpaid. 

41 Of those payments made to the applicant by the respondent all were made by ACWS.  At no stage did Skylift Engineering Pty 
Ltd make any payments.  This was deduced in evidence through admission of the respondent’s cheque butts. 

42 The alternative submission of the respondent, in the event that the Commission accepts that the applicant is an employee, is the 
issue of contractual benefits.  The respondent submitted that the benefit claimed by the applicant was not that of a contractual 
benefit as the entitlement arose under an award, namely the provisions of the Metal Trades (General) Award 1966 77 WAIG 
548. 

43 Admissions on the doctrine of unilateral mistake were made in that the applicant entered the arrangement with the respondent 
in 2004 as a subcontractor therefore can no longer claim that such an engagement was a mistake and that he was actually an 
employee for all purposes.  The decision relied upon was the application of unilateral mistake in Kenner C in Brooks v. Boeing 
Holdings Pty Ltd (2004) 85 WAIG 2013: 

“The only possible doctrine of mistake at common law that may be said to be brought into play in this matter is unilateral 
mistake.  That is where one party to a contract makes a mistake fundamental to its terms to vitiate the bargain and the 
other party is or should have been aware of the error.  In these cases there is generally a requirement that for the mistaken 
party to be entitled to relief, the other party must have acted unconscionably. 

44 The decision referred to considers a High Court decision where Mason ACJ, Murphy and Deane JJ held that : 
“[A] party who has entered into a written contract under a serious mistake about its contents in relation to a fundamental 
term will be entitled in equity to an order rescinding the contract if the other party is aware that circumstances exist which 
indicate that the first party is entering the contract under some serious mistake or misapprehension about either the 
content or subject matter of that term and deliberately sets out to ensure that the first party does not become aware of the 
existence of his mistake or misapprehension.”  

(Taylor v. Johnson (1983) 151 CLR 422) 
The respondent submitted that in the matter currently before the Commission, the terms of the contract were quite clear to the 
applicant. He gave his ABN and all the arrangements and understandings were clear.  At no stage did he provide his address 
or tax file number but provided an ABN, accepting liability for payment of his own tax.  If at any stage the applicant believed 
he was an employee he might have declined to submit invoices but on the evidence that did not occur.  His conduct at all 
material times was as a contractor.  Therefore, the applicant cannot claim he was under a mistake about the nature of his 
engagement with the respondent.   

Findings and conclusions 
Credibility 
45 I have listened carefully to the evidence given by each of the witnesses.  It is my view that the applicant gave his evidence 

honestly and to the best of his recollection and credibility of his evidence was not substantially challenged by the applicant’s 
agent.  In large part I find the applicant’s evidence to be consistent.  He appeared to the Commission to be unshaken during 
cross-examination and on this basis and the fact that much of the evidence was corroborated by documentation tendered during 
the hearing, I have accepted that evidence.  Mr Henderson for the respondent similarly, gave his evidence in a straightforward 
manner however, on a number of occasions appeared to contradict his own evidence.  On one occasion, Mr Henderson 
admitted that his opinion as expressed in cross-examination, was based on hostility towards the applicant.  On this basis and to 
the extent that the evidence between the applicant and the respondent, for example, on the issue of liability for errors and meal 
breaks I accept the evidence of the applicant.   
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Employee or contractor 
46 With respect to the issue of onus in demonstrating the status of whether the applicant is an employee or contractor in this 

matter, I refer to the decision of The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v. RB 
Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1996) 76 WAIG 4 at 8 per Fielding SC: 

“It is not for the respondent to show that the applicant was not an employee but for the applicant to show, on the balance 
of probabilities, that he was an employee.” 

47 If the applicant in this matter was not an employee of the respondent then the Commission has no jurisdiction to deal with this 
matter and will proceed to dismiss the application.  Whether a person is an employee or subcontractor is a mixture of fact and 
law.  Ascertaining the terms of the contract is clearly based on evidence and facts before the Commission.  Determining 
whether the relationship is an employment relationship is a question of law, as per Commissioner of Taxation (Cth) v. J Walter 
Thompson (Australia) Pty Ltd (1944) 69 CLR 227.  The relevant principles in determining whether a person is an employee or 
an independent contractor are now well settled.  The Commission needs to consider the ‘totality’ of the relationship and be able 
to characterise the nature of that relationship as per Stevens v. Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16; Personnel 
Contracting Pty Ltd t/a Tricord Personnel v. The Construction, Forestry Mining and Energy Union of Workers (2000) 85 
WAIG 5. 

48 In considering the status of the applicant in this claim, it is important to consider the traditional approach to whether the form 
of engagement is under a contract of service or a contract for service.  In the past, this has been measured by the ‘control test’, 
that is measuring the degree of control the employer is able to exercise.  That has been regarded as important: as per the 
decisions in Humberstone v. Northern Timber Mills (1949) 79 CLR 389 and Zuijis v. Wirth Bros Pty Ltd (1955) 93 CLR 561.   

49 In Stevens v. Brodribb Sawmilling Co Pty Ltd (op. cit.) at 24 Mason J said that: 
“A prominent factor in determining the nature of the relationship between a person who engages to perform work and the 
person so engaged is the degree of control which the former can exercise over the latter.  It has been held, however, that 
the importance of control lies not so much in its actual exercise, although clearly that is relevant, as in the right of the 
employer to exercise it: Zuijis v. Wirth Bros Pty Ltd (1955) 93 CLR 561 at p 571; Federal Commissioner of Taxation v. 
Barrett (1973) 129 CLR 395 at p 402; Humberstone v. Northern Timber Mills (1949) 79 CLR 389 at p 404.” 

In the last mentioned case, Dixon J said: 
  “The question is not whether in practice the work was done in fact done subject to a direction and control exercised by an 

actual supervision of whether an actual supervision was possible but whether ultimate authority over the man in the 
performance of his work resided in the employer so that he was subject to the latter’s order and directions.” 

50 However, his Honour went on to say (at 24) that: 
  “[T]he existence of control, while significant, is not the sole criterion by which to gauge whether a relationship is one of 

employment.  The approach of this Court has been to regard it merely as one of a number of indicia which must be 
considered in the determination of that question.” 

51 It is important to consider too the changing nature of the ‘control test’ in more modern times.  In Hollis v. Vabu Pty Ltd (2001) 
207 CLR 21 at 40-41 Gleeson CJ, Gauldron, Gummow, Kirby and Hayne JJ pointed to the changing nature and difficulties 
applying such a test in modern times.  In referring to the history of that test they quoted (at 43) a passage from Glass McHugh 
and Douglas The Liability of Employers in Damages for Personal Injury, 2nd Edition (1979), pp 72-73: 

  “The control test was the product of a predominantly agricultural society.  It was first devised in an age untroubled by the 
complexities of a modern industrial society placing its accent on the division of functions and extreme specialisation.  At 
the time when the courts first formulated the distinction between employees and independent contractors by reference to 
the test of control, an employer could be expected to know as much about the job as his employee.  Moreover, the 
employer would usually work with the employee and the test of control and supervision was then a real one to distinguish 
between the employee and the independent contractor.  With the invention and growth of the limited liability company 
and the great advances of science and technology, the conditions which gave rise to the control test largely disappeared.  
Moreover with the advent into industry of professional men and other occupations performing services which by their 
nature could not be subject to supervision, the distinction between employees and independent contractors often seemed a 
vague one.” 

52 The overall test as outlined in Hollis v. Vabu Pty Ltd (op. cit.) where Their Honours referred to and applied the relevant test as 
expressed by Mason J in Stevens and Gray v. Brodribb Sawmilling Co Pty Ltd (op. cit.) at page 29.  His Honour said: 

  “… the common law has been sufficiently flexible to adapt the changing social conditions by shifting the emphasis in the 
control test from the actual exercise of control to the right to exercise it, “so far as there was scope for it”, even if it be 
“only an incidental or collateral matters”: Zuijis v. Wirth Bros Pty Ltd ([1955] 93 CLR 561 at 571).  Furthermore, control 
is not now regarded as the only relevant factor.  Rather it is the totality of the relationship between the parties that must be 
considered.” 

53 With respect I adopt the approach of considering the totality of the relationship and turn to consider the evidence and 
submissions the matters before the Commission and, in particular, the indicia relevant to the relationship between the applicant 
and the respondent.   

54 The Commission finds that relevant indicia are: 
● the applicant was paid a flat hourly rate for all hours worked.  Where the work related to tasks within the 

workshop the rate was fixed at $20 per hour and where the work related to the Transmin contract the rate 
was fixed at $30 per hour; 

● the hours worked by the applicant were, at the direction of the respondent, recorded on a timesheet; 
● the respondent required the applicant to submit invoices however based on the evidence, the respondent 

relied for the purposes for payment on the hours recorded on the timesheets; 
● the respondent provided throughout the applicant’s engagement workers’ compensation and public liability 

insurances; 
● at all times the activities of the applicant were directed by the respondent whether directly by Mr 

Henderson’s presence in the workshop or by way of mobile phone.  Additionally, tasks were listed for the 
applicant to complete on a whiteboard in the workshop; 
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● the applicant’s starting and finishing times were as directed by the respondent; 
● the applicant was the face of the respondent’s business, being required to staff the workshop during the day, 

accepting orders and dispatching goods; 
● the applicant had no shares or any financial interest in the company and further derived no profit from the 

tasks undertaken at the direction of the respondent; 
● at all times the applicant worked exclusively for the respondent and was unable to delegate his work; 
● the respondent paid for the applicant to attend a basic welding training course on site; 
● at the conclusion of the engagement the applicant had no client base or goodwill; 
● the respondent during the course of the engagement deducted no tax from the applicant’s payments; 
● the applicant was requested to provide an ABN to the respondent which, on the evidence appears to have 

occurred on or about March 2005, just prior to the applicant’s services being terminated; 
● at all material times the applicant was economically dependent on the respondent and was not required to 

provide tools, goods or equipment as part of his work; and 
● at no stage during the course of the applicant’s work with the respondent did he undertake any tasks/work 

for any other person either as an employee or subcontractor. 
55 The Commission finds there were no written documents purporting to govern the relationship between the applicant and the 

respondent.  The applicant worked for the respondent undertaking duties in the workshop including accepting orders and 
dispatching goods as well as carrying out basic welding at the direction of the respondent.   

56 Whether tax deductions are made from the remuneration paid to the applicant is relevant in determining whether an 
employment relationship exists as per the principles reflected in Stevens v. Brodribb Sawmilling Company Pty Ltd (op. cit.).  
Whether tax is deducted on a PAYE basis or not is not determinative in concluding the nature of the relationship.  In certain 
circumstances it has been held that the weight given to such a factor is slight, as per the decision in Connelly v. Wells (1994) 55 
IR 73 (CA) and Gleeson CJ at pages 74-75.  It is clear that in some cases minimum weight can be attached to tax 
arrangements: as per Massey v. Crown Life Insurance (1978) 2 ALL ER 576 (CA). 

57 Evidence was introduced by both parties demonstrating that invoices submitted by the applicant were subsequently changed 
either by the respondent or the applicant at the direction of the respondent.  The relevant aspects subject to alteration related to 
company names and for this aspect of consideration the Commission has relied on the Statement of Agreed Facts (Exhibit T 1) 
whereby “Any invoice to Skylift was treated as an invoice to ACWS”.  The Commission finds the consequence of the changes 
can be disregarded in relation to the benefits claimed. 

58 Having regard to all of the above indicia the and considering the “totality” of the relationship the Commission concludes on 
balance that a contract of service not for service existed between the applicant and the respondent.  Therefore the Commission 
has jurisdiction under the Act to determine the applicant’s claim. 

Claim for Denied Contractual Benefits 
59 It is a necessary ingredient of a claim brought pursuant to s 29(1)(b)(ii) of the Act, that the applicant be an employee as 

defined in s 7 of the Act employed under a contract of service.  Having determined this threshold question the Commission 
now considers the claim for denied contractual benefits having regard for the decisions of the Full Bench in Hotcopper 
Australia Ltd v David Saab (2001) 81 WAIG 2704 and Ahern v AFTPI (1999) 79 WAIG 1867.  In the first mentioned 
decision His Honour the President outlined the relevant conditions and limitations on a s 29(1)(b)(ii) claim: 

“The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the following:- 
(a)  The claim must relate to an “industrial matter”, as defined in s.7 of the Act. 
(b)  The claim must be made by an “employee”, as defined in s.7 of the Act. 
(c)  The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the claim 

under his/her contract of service.  
(d)  The subject contract must be a contract of service. 
(e)  The benefit must not arise under an award or order of the Commission.  
(f)  The benefit must have been denied by the employer.” 

60 Having determined the threshold issue in this claim, that the applicant was an employee under a contract of service the 
Commission finds, based on the evidence that the claim relates to an “industrial matter” as defined by s 7 of the Act. The issues 
concerning (c) and (f) were common ground in so far as the applicant and the respondent acknowledged “benefits” had been 
denied. It was submitted by the respondent  that “benefits” claimed arose under an award of this Commission and the denial of 
the benefits arose from errors made by the applicant in the welding process on pulleys constructed as part of the Transmin 
contract.  There was no discussion when the contract was determined between the parties as to whether or not the position to 
which the applicant was appointed was subject to award coverage.  In such circumstances, where an applicant seeks a sum of 
money for remuneration in excess of the award rate, the whole amount (ie both the award and the overaward components) may 
be recovered as a single contractual debt pursuant to s 29(1)(b)(ii) of the Act.  The Commission has had regard for the decision 
of Fielding C in Roberts v. Groom (1984) 64 WAIG 774.  I therefore do not consider the respondent’s submissions to be 
relevant in this regard.   

61 The Commission finds there was no dispute between the parties that the contract of employment as established between the 
respondent and the applicant encompassed a flat rate of $20 per hour for all hours worked on workshop tasks and $30 per hour 
for all hours worked on the Transmin contract.  Soon after commencing, the applicant was directed from time to time by the 
respondent to purchase goods for the workshop e.g. petrol and tools.  The Commission finds that the applicant’s contract was 
amended at this point to include reimbursements for cash purchases made for and on behalf of the respondent.  

62 The days worked from week to week varied but it was the practice of the respondent to require the applicant to complete a 
timesheet with the exception of the week when on the respondent’s evidence, the timesheet was completed on behalf of the 
applicant.  On these occasions the exact hours worked each day were recorded.  In addition, the applicant was required to 
submit invoices to the respondent billing for hours worked together with claiming monies in the form of reimbursement for 
goods purchased.  The respondent gave the applicant no notice of his intention to terminate the contract on 19 March 2005 
however that is not a matter able to be considered within a s 29(1)(b)(ii) claim. 
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63 Throughout his employment, the Commission finds that the applicant was paid on a irregular basis by way of cheque and on 
some occasions by cash payment leaving outstanding monies owed, a total of $8,861.87.   

64 The Commission accepts that the applicant was employed as a welder/storesperson with the respondent between 5 December 
2004 and 19 March 2005.  I accept also that the applicant was employed under a contract of service reached verbally, 
following an initial discussion between the applicant and Mr Schemschat and subsequently a discussion between Mr 
Henderson and the applicant.  It was on the second occasion where the applicant and the respondent discussed the issue of 
ongoing work that full-time employment was offered, on or about 19 December 2004.   

65 The Commission accepts the applicant has demonstrated that he is owed $8,861.87 made up of hours worked and monies owed 
in reimbursements.  The Commission finds that the applicant attempted on a number of occasions during his employment and 
following his termination to recover the benefits owed. 

66 The onus in the matters such as these is on the applicant to prove that his claim, in this case unpaid wages and reimbursements, 
are benefits to which he is entitled under his contract of employment.  Furthermore, it is for the Commission to determine the 
terms of the contract of employment and to ascertain whether the claim constitutes a benefit denied under such a contract 
having regard to the obligations of the Commission to act according to equity, good conscience and the substantial merits of 
the case as per the decisions in Belo Fisheries v. Froggett (1983) 63 WAIG 2394; Perth Finishing College v. Watts (1989) 69 
WAIG 2307; Waroona Contracting v. Usher (1984) 64 WAIG 1500.   It is the Commission’s view that the applicant has made 
out his claim that he has been denied benefits due to him under his contract of employment with the respondent, specifically 
for wages and for monies owed for purchases made by the applicant at the direction of the respondent.  I consider that the 
applicant’s claim ought be granted.   

67 In determining the period for payment the Commission has had regard for the delays in payment of wages by respondent which 
commenced at the outset of the applicant’s employment with the respondent.  The Commission finds that the monies owed are 
made up of reimbursements and outstanding wages.  I consider it necessary for the requisite tax to be deducted by the 
respondent from the wages owed to the applicant. 

68 In summary, I determine that the respondent owes the applicant the following denied contractual entitlements: 
$8,861.87  

69 A minute of order will now issue for $8,861.87. 
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Order 
HAVING heard Mr K. Trainer (as agent) on behalf of the applicant and Mr L. Pilgrim (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby:  
ORDERS that Skylift Engineering Pty Ltd and Australian Construction Welding Services be deleted as a respondent to this 
application, and Henderson Civic Holdings Pty Ltd t/a Australian Construction Welding Services be inserted in lieu thereof; 
DECLARES that the applicant is owed contractual benefits;  
ORDERS that the requisite tax be deducted by the respondent from the wages outstanding; 
ORDERS that the respondent pay to the applicant within 21 (twenty one) days of the date of this order the sum of $8,861.87. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 On 31 October 2005 Louis Joaquim Silva dos Santos (“the applicant”) referred an application to the Commission pursuant to 

s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed 
on 27 September 2005 by SDR Australia (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 31 October 2005 it is six days out of the required 
timeframe for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) the following: 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

6 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

7 It was not in dispute that the applicant commenced employment with the respondent on the Albany Grain Terminal upgrade 
project as a welder on 24 January 2005 and that the applicant’s employment was covered by the terms and conditions of a 
certified agreement.  The applicant was terminated after being involved in a fight on 26 September 2005 with a co-worker 
Mr Steve Paxton. 
Applicant’s evidence 

8 The applicant gave evidence that on 10 August 2005 Mr Paxton tried to initiate a fight with the applicant because the applicant 
had been elected as a co-delegate for the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 
Workers Western Australian Branch (“the AMWU”) on the site.  The applicant stated that after he was elected as the AMWU 
co-delegate the site manager Mr Michael Hoson called for another meeting to be held to prevent the applicant being appointed 
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as the co-delegate.  The applicant stated that he then told the AMWU’s delegate Mr Paxton that he should have called this 
meeting and not Mr Hoson.  The applicant stated that after this discussion, Mr Paxton pressured the applicant and that as a 
result he complained about Mr Paxton to the Federal and State branches of the AMWU. 

9 The applicant claimed that when an AMWU organiser visited the site to attend a meeting on 1 September 2005 he was abused 
at this meeting and he complained about the AMWU to Mr Hoson and the Task Force.  The applicant stated that after he made 
these complaints Mr Paxton then told him that he was not scared of the applicant. 

10 The applicant stated that on the morning of 26 September 2005 Mr Paxton approached him and verbally abused him and called 
him a “scab”.  The applicant stated that in return he fronted Mr Paxton and Mr Paxton then punched him in the stomach and a 
fight ensued.  The applicant was aware that there were witnesses to this fight.  The applicant stated that after the fight both he 
and Mr Paxton reported to Mr Hoson and the applicant gave evidence that both employees were told that they would be 
terminated.  The applicant stated that he would accept being terminated only if both he and Mr Paxton were terminated and he 
indicated to Mr Hoson at this time that if both he and Mr Paxton were not terminated then he would lodge an unfair dismissal 
claim against the respondent.  The applicant stated that the respondent then stood him down. 

11 The applicant gave evidence that two days later the respondent confirmed that he had been terminated.  The applicant stated 
that when he asked whether Mr Paxton had also been terminated he was told that the respondent had not yet made a decision 
about Mr Paxton.  The applicant stated that he again told the respondent that if Mr Paxton was not dismissed he would lodge 
an application in the Commission. 

12 The applicant stated that he was aware that Mr Paxton complained to the police about the applicant and that he was 
interviewed by police officers about the fight however no charges were laid. 

13 The applicant stated that approximately one month after he was terminated he became aware that Mr Paxton had resumed 
employment at the Albany site and that when he found this out on or about 28 or 29 October 2005 he lodged this application 
on 31 October 2005. 

14 Under cross-examination the applicant stated that he gave a statement about the fight to Mr Gary Holder on 26 September 
2005 and the applicant stated that he punched Mr Paxton because he had punched him first.  The applicant stated that when he 
reported to Mr Hoson after the fight he was told that he may be dismissed because of being involved in the fight and that he 
was then stood down.  The applicant stated that he received a letter of termination dated 27 September 2005, on 29 September 
2005. 
Respondent’s evidence 

15 Mr Alex Lazidis is the Operations Manager for the respondent’s Kwinana facility and is one of the respondent’s owners.  
Mr Lazidis stated that Mr Paxton worked at the respondent’s Kwinana premises for approximately two weeks after being 
involved in a fight with the applicant.  Mr Lazidis stated that Mr Hoson contacted him and advised him that he was 
investigating a fight between the applicant and Mr Paxton and that Mr Hoson understood that Mr Paxton had been the victim in 
the fight, that Mr Paxton was being targeted by the applicant and in order to defuse the tension between the applicant and 
Mr Paxton, Mr Hoson asked that Mr Paxton be transferred to Kwinana for approximately one week. 

16 Under cross-examination Mr Lazidis stated that Mr Paxton returned to the Albany site well before the end of October 2005 and 
that Mr Hoson had wanted Mr Paxton back on site within one week of the fight between the applicant and Mr Paxton, however 
due to Mr Paxton’s family commitments this did not occur. 

17 Mr Holder is contracted to the respondent to provide quality assurance, health and safety and information technology services.  
Mr Holder stated that he organised statements from two witnesses to the fight between the applicant and Mr Paxton as well as 
statements from the applicant and Mr Paxton and Mr Holder stated that these statements were taken straight after the incident 
(see Exhibits R1, R4, R5 and R6).  Mr Holder understood that because Mr Paxton was injured in the fight he was taken to 
hospital to have his lip treated.  Mr Holder stated that he filled out an incident report about the fight (Exhibit R7).  Mr Holder 
concluded from the witness statements that there had been a fight between the applicant and Mr Paxton and that the first punch 
had been thrown by the applicant.  Mr Holder gave evidence that he attended a meeting with the applicant on 27 September 
2005 and he stated that the applicant was terminated at this meeting.  Mr Holder was unaware of the date Mr Paxton returned 
to work at the Albany site. 
Submissions 

18 The applicant maintains that the statements collected by the respondent do not confirm that he initiated the fight with 
Mr Paxton and the applicant believes that the respondent deliberately removed Mr Paxton from the Albany site for the duration 
of the timeframe for lodging this application.  The applicant maintains that he has a reasonable explanation for the delay in 
lodging this application and that he lodged this application soon after he found out that Mr Paxton had returned to work at the 
Albany site. 

19 The respondent maintains that the delay of six days in filing this application was not insignificant.  The respondent argues that 
the applicant did not give a reasonable explanation for this delay and it was not disputed that the applicant was only going to 
lodge this application if Mr Paxton returned to site which happened approximately two weeks after the applicant was 
terminated.  The respondent argues that there is little merit to the applicant’s claim as there was no dispute that the applicant 
was involved in a fight at work and the respondent has a policy that fighting at the workplace is inappropriate.  Further, 
Mr Paxton was injured in the fight and the applicant was not.  From this evidence and that of the evidence contained in the 
witness statements the respondent was entitled to form the opinion that the applicant initiated the fight and that it was therefore 
appropriate that the applicant be terminated.  The applicant was not denied procedural fairness as he was given an opportunity 
to respond to the respondent’s view that he should be terminated due to fighting when the applicant met with Mr Holder and 
Mr Hoson on the 26 September 2005. 

20 Respondent concedes that it will not suffer any prejudice if this application is allowed however it argues that this is insufficient 
reason on its own to grant the extension. 
Findings and conclusions 

21 On the evidence currently before me it appears that there is little if any merit to the applicant’s claim that he was unfairly 
terminated.  The applicant did not dispute that it was a condition of his employment that when an employee is involved in a 
fight at the workplace he or she would be terminated and there was no dispute that the applicant was involved in a fight with 
Mr Paxton on 26 September 2005.  I find that this fight was serious as Mr Paxton had to seek medical assistance as a result of 
the fight and Mr Paxton lodged a complaint with the police over the incident.  In my view the information contained in the 
witness statements confirms that the fight could well have been initiated by the applicant and I find that on the information 
available to the respondent after the fight took place it was in a position to form the view that the applicant should be 
terminated.  On the evidence currently before me I find that the respondent conducted an appropriate investigation into the 
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fight as statements were taken from the applicant, Mr Paxton and the witnesses to the altercation soon after the fight occurred 
and I find that the applicant was given an opportunity to discuss the incident with Mr Hoson on the day of the fight and at a 
meeting the respondent convened with the applicant the day after the applicant was stood down.  In the circumstances I 
therefore find that there is little if any merit to the applicant’s claim that he was unfairly terminated. 

22 I find that the applicant has not given a reasonable explanation for the delay in lodging this application.  I accept the 
respondent’s evidence that Mr Paxton was never terminated by the respondent and that Mr Paxton returned to the site some 
two weeks after the fight.  Even though the applicant was unaware that Mr Paxton had returned to the Albany site until 
approximately one month after he was terminated it is my view that it is inappropriate for an applicant to delay lodging an 
application depending on what may or may not happen to another employee.  It is my view that if an employee believes that he 
or she has been unfairly terminated then it is appropriate that they make an application on the basis that they believe that they 
have been unfairly terminated.  In the circumstances I therefore find that the applicant has not demonstrated that he had an 
acceptable reason for the delay in lodging this application. 

23 I find that the prejudice to the respondent outweighs the prejudice to the applicant if this application was accepted as this 
application was lodged approximately five weeks after the fight between the applicant and Mr Paxton took place and even 
though statements were taken on the day of the fight from the applicant, Mr Paxton and the two witnesses it is my view that 
there could be difficulties determining the relevant sequence of events concerning the fight if this issue is reviewed after such a 
long timeframe. 

24 When taking into account the relevant factors to consider in an application of this nature I find that it would be unfair to accept 
this application.  In reaching this view I take into account that I have found that the applicant had not demonstrated that he had 
an acceptable reason for the delay in lodging this application and there is insufficient to establish that the applicant has an 
arguable case.  I have also found that there will be a greater prejudice to the respondent than to the applicant if this application 
was allowed.  It is my view therefore that in all of the circumstances it would be unfair for the Commission to exercise its 
discretion to grant an extension of time within which to file this application.  For these reasons an extension of time in order to 
lodge this application is refused. 

25 An order will issue to that effect. 
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Result Application to accept applicant's claim which was lodged out of time dismissed 
 
 

Order 
HAVING heard Mr L dos Santos on his own behalf and Ms L Gibbs of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catch Words Termination of employment-unfair dismissal-casual employee unfairly terminated-claim for 

contractual benefits. 

Result Unfair dismissal. Order for compensation.Applicant unfairly terminated.  Order for compensation-
$1480.00 for loss; $500.00 for injury 

Representation 
Applicant Mr G. Stubbs (of Counsel) for the Applicant 
Respondent Mr T.H.F. Caspersz (of Counsel) and with him Mr H. Chew (of Counsel) appeared for the Respondent 
 
 

Reasons for Decision 
1 On the 23 February 2005 Henry Michael Doyle (the Applicant) applied to the Commission for Orders pursuant to s29 of the 

Industrial Relations Act 1979 (the Act) on the grounds that he had been harshly, oppressively and unfairly dismissed from 
employment by Anthony & Sons Pty Ltd T/A Oceanic Cruises (the Respondent) on or about 10th February 2005.  The 
relationship had been a long standing one which had commenced when the Applicant was employed as a master by the 
Respondent sometime in 1994.  He initially worked on a vessel known as a ‘the Supercat’ but he had other private interests 
where he conducted charter operations for whale watching and private cruises in a business known as Dreamtime Cruises.  
This business had been financed by bank loans and for this purpose he obtained a letter from the Managing Director of the 
Respondent, Tony Di Latte, relating to his average weekly wage which was said at the time to be $800.00.  The letter is of 
some importance according to the Applicant because this meant that the Principal of the business, Mr Tony Di Latte, was 
aware that he was seeking finance to run a business which on the face of it might be in competition with the business operated 
by the Respondent.  Similarly Mr Di Latte knew about two other businesses; Barbecue Party Pontoons and Rocky Bay Dolphin 
Cruises which were operated by the Applicant and other persons whom he employed.  The Applicant says that these two 
businesses should be viewed as separate operations which did not infringe upon his employment with the Respondent.  In fact 
they were in a parallel relationship, as it were, with the Principal of the Respondent suggesting customers go to the Applicant 
when there was charter work which was too small for the Respondent’s business. 

2 These other businesses did not stop the Respondent promoting the Applicant.  In due course he became Head Skipper.  Until 
this time he had worked about 40 hours a week and his income varied between $40,000 to $50,000 per year.  He says that he 
worked a prepared roster and he was required to advise his unavailability in advance.  If he wanted to change shifts he had to 
make a written request.  He says in his evidence that when he did so the Respondent rarely acceded to his request.  He 
conceded that the pattern of work was not completely consistent and varied from 10 hours up to 60 hours per week. 

3 The Applicant’s position can be encapsulated as follows.  He was employed by the Respondent as a Skipper mastering a cruise 
vessel.  The position was not casual.  He was employed in excess of 11 years on a regular roster with an expectation and 
ongoing employment.  He says it is artificial to consider each engagement over an 11 year period as a discreet employment 
relationship.  The Applicant’s position is that an Interim Order (the Order) issued by Commissioner Wood on the 25th 
November 2004 in resolution of an industrial dispute then extant between the Applicant and others and the Respondent was not 
determinative of whether or not he is a casual even though the Order purports to say so.  The Order was of an interim nature 
covering the situation while the parties were in dispute.  The Applicant denies he is guilty of any wrong doing or had any 
conflicts of interest with the Respondent.  He says that the actual reason for his termination is participation in industrial action.  
He denies that he requested that he be rostered one shift per week but states this was done at the initiative of the Respondent. 

4 The Respondent’s position is different to that of the Applicant and it can be encapsulated thus.  There was no dismissal; the 
employment merely came to an end at the end of the last shift on the 6th February 2002 by the effluxion of time.  
Notwithstanding a long period of engagement the Applicant was at all times employed as a casual and the Order of 
Commissioner Wood issued on the 25th November 2004 is merely confirmatory of that.  It clearly states that employees 
covered by the Order are to be treated as casual employees.  In the course of the Applicant’s last shift on 6th February 2005 he 
was in dereliction of his duty by failing to discharge sullage from a vessel.  He was also conducting his own chartering 
business in competition with the Respondent.  Finally and importantly the Respondent’s business contracted and it sold a 
vessel.  These are the reasons why he was offered no further rosters.  It is wrong to say that the Applicant ran a parallel 
business with that of the Respondent.  In fact he was a competitor.  The Respondent further claims that the Applicant had 
requested that he be rostered only one shift per week in order for him to attend his other business interests. 

5 That is sufficient scan of the facts in the matter for the purpose for these Reasons for Decision. 
6 Both of the parties made submissions on the law to be applied. 
7 The thrust of the submissions on behalf of the Applicant are that the term casual is a colloquial and ill defined expression 

(Doyle v Sydney Steel Co Limited (1936) 56 CLR 547) and whether or not a person is a casual or regular employee is a 
question of fact.  The mere description of a person as a casual is not sufficient.  It is necessary to determine the real nature of 
the relationship and that is usually characterised by work arrangements of informality, uncertainty and irregularity.  A casual 
employee is an employee who works under a series of separate contracts of employment entered into for a fixed period to meet 
exigencies of particular work requirements rather than of a single ongoing indefinite duration.  This is the thrust of the seminal 
cases on this issue as set out in Serco (Australia) Pty Limited v Moreno (1996) 76 WAIG 937 at 939 and Squirrell v Bibra 
Lakes Adventure World Pty Ltd T/A Adventure World (1994) 624 WAIG 1434.   

8 The Applicant drew to the attention of the Commission a case involving the Respondent which has been before the Full Bench 
and reported as Peter Fowler v Anthony & Sons Pty Ltd T/A Oceanic Cruises (2004) WAIRC 13416.  This was a similar set of 
circumstances with a case brought by a master against the same Respondent.  In deciding on similar facts the Full Bench found 
the Commission at first instance was correct to find the employment was not casual in that the Applicant in that matter did not 
work a series of separate and distinct contracts entered into for a fixed period but rather the contract between the parties was 
single and ongoing for an indefinite duration.  The taking of the leave does not define a casual employee as a true casual.  The 
Full Bench found that if the employee there concerned was not paid for hours which he did not work and that he took some 
extra time off for illness this did not mean that he was required to work as a casual employee.  Such an arrangement, even if it 
was implemented, was not incompatible with the contract being a single ongoing contract of indefinite duration and therefore 
not a casual contract of employment.  This employee had an expectation from week to week, what the rostered hours would be 
and an expectation of regular employment.  This indicates he is not a casual employee in the common law sense. 
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9 Even though the Applicant was labelled a casual, the totality of the evidence clearly established he is not a true casual and that 
he had a continuing contract of employment based upon expectation that what had happened for 11 years would continue to 
happen.  That he did not claim benefits such as annual leave and sick leave does not determine the true nature of the 
relationship.  He may have believed on the basis of the label attached to the relationship by the employer that he had no such 
entitlements but the true nature of the employment relationship is to be determined on an objective basis on the facts and not 
on a subjective basis of state of mind.  The fact of the matter is he had a reasonable expectation that work would be available 
and continues to be available.  He was entitled to this expectation because of the period of the time which had past.  He worked 
on a roster which was prepared a week in advance and he was required to notify his unavailability.  If he could not work a shift 
he was required to make a written request to swap a shift.  As the Applicant was not a true casual it cannot be claimed that his 
contract came to an end by effluxion of time on the 10th February rather there must have been a termination by the employer.  
That is what occurred by surprise with no forewarning and the Applicant therefore must have been unfairly dismissed. 

10 The Applicant argues that the facts of this case and that of Peter Fowler v Anthony & Sons Pty Ltd T/A Oceanic Cruises (2004) 
WAIRC 13416 are all but indistinguishable.  The Commission therefore is bound to reach the same conclusion as it is bound to 
follow the Decisions of the Full Bench.  The similarities are so strong even down to the form of dismissal.  The Applicant is 
entitled to compensation for injury and the Commission should be guided by what was done by the Full Bench in Fowlers 
Case.  Finally it is argued the contract was ongoing, there should have been reasonable notice and the Applicant is entitled to 
be awarded the value of the benefit for a period of six months as reasonable notice.  He had no obligation to mitigate in respect 
of liquidated damages and in any event he discharged his obligation by looking for alternative employment.  The proceeding is 
a sufficient analysis of the Applicant’s case for the purpose of these Reasons. 

11 The Respondent argues in a carefully structured submission by Mr Caspersz (of Counsel) that the onus is on the Applicant to 
establish the jurisdiction of the Commission to determine the claim.  If the Applicant was a casual employee there can be no 
jurisdiction because there was no dismissal as this relationship came to an end by effluxion of time in his last shift.  To 
determine whether the relationship was a casual one or not one needs to consider a number of indicators.  No one indicator will 
provide the answer.  It is relevant, says Mr Caspersz, that it was never the intention for parties to make a contract of indefinite 
duration or disguise the relationship as something it was not.  The conduct of the relationship has been consistent in that the 
Applicant had to apply and was notified of the roster when work was available.  The hours varied even when he was Head 
Skipper.  There was no set pattern of hours discernable.  He worked as required. There was no guarantee either.  He was paid 
for all the hours he worked at a rate more than he could have expected to receive as a permanent employee.  He did not receive 
the usual benefits of permanent employment such as paid leave.  He well knew that to be the case when he entered into the 
relationship.  Whatever the Applicant’s expectations they could not transform the contractual relationship between the parties 
into something it was not. 

12 The Applicant ran a number of businesses and this is not a common feature of permanent employment.  There was amongst all 
of this, a lack of certainty or a guarantee of hours, the rate of pay and the lack of pay for leave are not characteristic by either 
part time of full time employment.  All of these things on balance are indicative of casual employment.   

13 The Order issued by Commissioner Wood applied to the Applicant because he was a member of the Union involved.  Neither 
the Award nor the Order prevent a person being a long term casual; to the contrary there is confirmation in the Order of an 
intention that the Applicant was engaged and working for the Respondent as a casual employee, despite the fact that when it 
was issued he had been working for the Respondent for a long time.  The Order prevails over the employment contract and to 
find the Applicant was permanent would be inconsistent with the Interim Order.  It would entitle the Applicant the benefits of a 
permanent employee to which he was not entitled. 

14 There are far too many indicia contra to the characterisation of the Applicant as a permanent.  They are more consistent with 
him being identified as a bone fide casual employee.  Therefore the Applicant could not have been dismissed and there is no 
jurisdiction. 

15 It was said by the Applicant that he was dismissed because he took part in industrial action but this is inconsistent with the fact 
that he worked for some time for the Respondent after the industrial action finished.  The fact of the matter is that sale of a 
vessel by the Respondent lead to reduced demand for skippers.  This is the evidence of Gabrielle Di Latte which is 
uncontroverted.  The Applicant, because of his lack of qualifications as an engineer was not as flexible as other employees who 
were available to do the work.  There is no Jones and Dunkel inference that can be drawn from the Respondent from the failure 
to call evidence from Tony Di Latte.  All that needed to be said was said in the evidence of Gabrielle Di Latte.   

16 The truth is that the Respondent stopped offering work to the Applicant because it was unable to keep him occupied when the 
size of the fleet decreased.  It was not because he engaged in industrial action.  In short he did not get work because of 
operational reasons.  He has therefore suffered no loss or injury far from any unfair dismissal.  Even if it can be said that he 
was unfairly dismissed, he did not try to get work outside the maritime industry to replace his regular income despite him 
being a skilled person with years of business experience.  He did not make sufficient efforts to mitigate any loss he suffered. 

17 The Applicant financed his parents into a house which was then bequeathed to him.  He had no mortgage payments on the 
house and all of the money he received from the sale was profit.  He cannot demonstrate any loss in that respect nor can he in 
respect of his boat which is valued at $185,000.00 and is on sale for $240,000.00.  He was not forced to do further studies as a 
consequence of the dismissal; that was a lifestyle choice he made for his own reasons.  Nor can it be said there is any 
connection with any loss on his business, neither can it be said that he was forced to sell his boat because of anything that the 
Respondent did.  There is no discernable evidence that the Applicant has lost any reputation from the so called dismissal.  Nor 
can he demonstrate any other loss by the fact that the Respondent stopped offering him work.   

18 When one looks at whether he was given reasonable notice the Order prevails over the contract and provides for one hours 
notice.  To order reasonable notice would be inconsistent with the terms of the Order.  This means there is no compensation to 
be paid for denial of reasonable notice on termination.  The proceeding is a sufficient resume of the submissions of the 
Respondent in this matter. 

19 I now turn to consider my findings in the matter. 
20 The law to be applied in this matter is in my respectful view properly summarised in the Decision of Commissioner JH Smith 

in Peter Fowler v Anthony & Sons Pty Ltd T/A Oceanic Cruises (2004) WAIRC 13416 where the learned Commissioner wrote; 
“The term "casual employee" has no fixed meaning.  The true nature of any employment relationship will 
depend upon the facts and circumstances of each case (Doyle v Sydney Steel Company Limited (1936) 56 CLR 
545 at 551, 565). 
The nature of casual engagement has been set out in a number of decisions of this Commission.  In Serco 
(Australia) Pty Limited v Moreno (1996) 76 WAIG 937 at 939, the President observed: 
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“…. The concept of casual employment within the common law of employment, untrammelled by award 
prescription, is generally taken to connote an employee who works under a series of separate and 
distinct contracts of employment entered into for a fixed period to meet the exigencies of particular 
work requirements of an employer, rather than under a single and ongoing contract of indefinite 
duration.' 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C 
and Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).” 
The parties, of course, cannot by use of a label, render the nature of a contractual relationship something 
different to what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6)." 
In the Australian Industrial Relations Commission it has been accepted that the status of "casual employment" is 
not necessarily inconsistent with the concept of an ongoing contract of employment (Ryde–Eastwood Leagues 
Club v Taylor (1994) 56 IR 385).  The decision in Ryde–Eastwood Leagues Club v Taylor (op cit) was applied 
by the President of this Commission in Swan Yacht Club (Inc) v Leanne Bramwell (1997) 78 WAIG 579.” 

21 The pattern of working hours is set out by the Applicant in Exhibit S4.  What that exhibit shows is a varying amount of time 
worked by the Applicant over a considerable period with that time gradually decreasing.  

22 On this information it has to be concluded that the Applicant had a continuing contract of service even though it was a contract 
which could be described as a “casual” contract of employment which did not entitle the Applicant for any paid leave.  The 
failure of the Respondent to roster the Applicant for work after the date of dismissal after his last shift on the 6th February 
constituted a dismissal with no forewarning.  This was attended by the allegation that he failed to discharge a sullage on a 
vehicle in dereliction of his duty.  The Commission therefore has jurisdiction to deal with the application. 

23 As for the witness evidence I make no finding that the evidence of the Applicant is not credible.  Similarly the evidence of 
Gabrielle Di Latte has the appearance of truthfulness and no adverse conclusion could be drawn from what she told the 
Commission.  The Commission is invited to draw an unfavourable conclusion regarding the failure to call Mr Tony Di Latte 
however; there is no substantial ground in which the Commission can conclude that ought to be done.  It is clear that the 
Applicant and Mr Di Latte had considerable disagreements but on the other hand the Applicant’s own evidence is that he and 
Mr Di Latte were able to accommodate each other in what were really parallel business dealings.  All this means that the 
Applicant was dismissed and the dismissal through surprise and no forewarning was procedurally unfair. 

24 The Commission needs to consider remedy in this matter.  The opportunity is not available for the Applicant to be re-instated, 
clearly he has moved to other places in his life.  Neither could his services be accommodated by the Respondent.  The 
Commission therefore should consider the matter of compensation.   

25 This is problematic in this case.  The submissions that Mr Caspersz made are based on the evidence of Mrs Di Latte and from 
the evidence of the Applicant himself are powerful in this respect and it should be given weight by the Commission.  It is not 
open to conclude that removal of the Applicant’s name from the roster caused him feelings of shock, disappointment and 
humiliation.  He had been working with his own business.  He was working diminished working times with the Respondent 
prior to the time the relationship was brought to an end.  It could be that the Respondent should have tried to keep him on 
longer but there was nothing to say that it was a pressing business necessity that he be dismissed on the day that he was.  It is 
open to conclude that if the Respondent’s operations could have kept him on for another few weeks and by that time the 
business situation may have crystallised.  If he had been given that opportunity to work for that time the severance of the 
relationship could be seen in a fairer light. 

26 The Applicant therefore suffered a loss during that two week period and should be compensated for it.  Although the Applicant 
was only working one shift at the time of dismissal, Exhibit s4 when averaged over the last 12 months, shows he worked about 
30 hours per week. 

27 It would be wrong to characterise the dismissal in this case as an oppressive, callous and humiliating although it could be said 
that the Applicant being the Head Skipper may have suffered some damage to his reputation.  In that circumstance the 
Commission should award some compensation for injury.  The assessment of this compensation is not a scientific one as 
indicated in the Decision of the Full Bench in Anthony and Sons T/A Oceanic Cruses v Peter Fowler (Respondent) FBA 53 of 
(2004) 2005WAIRC 01744.  The issue of how compensation for injury in this circumstance is still an open one.  Bearing that 
in mind it is a view of the Commission that a reasonable assessment of injury caused through damage to reputation would be 
$500.00 because it is on the lesser end of the scale. 

28 This matter will be concluded by an Order form the Commission that the Applicant was unfairly dismissed.  Reinstatement is 
unavailing and he should be paid compensation in the sum of $1980.00; $1480 being his loss of earnings based on an average 
of 30 hours per week for two weeks, plus $500 for injury. 
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Result Unfair Dismissal.  Order for Compensation 
Representation 
Applicant Mr G. Stubbs (of Counsel) for the Applicant 
Respondent Mr T.H.F. Casperz (of Counsel) and with him Mr H. Chew (of Counsel) appeared for the Respondent 
 
 

Order 
HAVING heard Mr G. Stubbs (of Counsel) on behalf of the Applicant and Mr T.H.F Casperz (of Counsel) and with him Mr H. 
Chew (of Counsel) for the Respondent and by consent, the Commission pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders that: 

1. The Applicant was unfairly dismissed. 
2. Reinstatement is unavailing and compensation should be fixed. 
3. The Respondent pays the Applicant compensation in the sum of $1480.00 for loss and $500.00 for injury. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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FILE NO. APPL 207 OF 2005 
CITATION NO. 2006 WAIRC 03469 
 
 
Result Correction 
 
 

Correction Order 
WHEREAS on the 4th January 2006 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said Order had an error in the spelling of the Counsel for the Respondent; and 
WHEREAS the name of the Counsel for the Respondent should have read Mr T.H.F. Caspersz. 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Order made on the 4th January 2006 should be corrected to show the name of the Counsel for the Respondent 
as Mr T.H.F. Caspersz. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Result Direction issued 
Representation 
Applicant Mr J Dorney of counsel 
Respondent Ms S Chelvanayagam of counsel 
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Direction 
HAVING heard Mr J Dorney of counsel on behalf of the applicant and Ms S Chelvanayagam of counsel on behalf of the 
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT the hearing date of 21 July 2005 be and is hereby vacated. 
2. THAT the applicants forthwith file and serve upon the respondent full particulars of their contractual benefits 

claims. 
3. THAT the respondent within seven days of service on it of the applicant’s particulars file and serve upon the 

applicants a further amended notice of answer and counter-proposal. 
4. THAT the discovery and inspection of documents referred to in paragraphs two and three of the Commission’s 

direction issued 27 January 2005 shall be completed by no later than 2 August 2005. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Result Order issued 
Representation 
Applicant Mr J Dorney of counsel 
Respondent Mr S Chelvanayagam of counsel 
 
 

Order 
HAVING heard Mr J Dorney of counsel on behalf of the applicant and Ms S Chelvanayagam of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

1. THAT the parties file and serve upon one another any outstanding signed witness statements upon which they 
intend to rely with documents referred to annexed no later than 10.00am 10 October 2005. 

2. THAT the respondent provide to the applicant a list of the names of the witnesses summonsed to give evidence in 
the herein matter by no later than 4.00pm 7 October 2005. 

3. THAT in the event of a failure to comply with par 1 of this order by the applicants or the respondent orders will 
issue dismissing the applications or striking out the respondent’s notice of answer as the case may be.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 

applicant terminated or made redundant - Commission not satisfied that termination of employment 
constituted a redundancy - Failure by respondent to hold requisite discussions with applicants to avoid 
or minimise any significant effects upon applicants - Evidence of lost opportunity as a result - 
Application upheld - Compensation ordered - Industrial Relations Act 1979 (WA) s 29(1)(b)(i); 
Minimum Conditions of Employment Act 1993 (WA) s 5(1), s 40(1), s 40(2), s 41(2) 

 Industrial law - Termination of employment - Contractual benefits claim - Entitlements under contract 
of employment - Agreement for a lease - Enforceability - Principles applied - Insufficient certainty to 
establish requisite contractual terms - Agreement to lease not enforceable - Application dismissed - 
Industrial Relations Act 1979 (WA) s 7; s 29(1)(b)(ii), s 83; Statute of Frauds 1677 s 4; Law Reform 
(Statute of Frauds) Act 1962 s 2; Property Law Act 1969 s 34.  

Result Order issued 
Representation 
Applicant Mr J Dorney of counsel  
Respondent Mr J Hockley of counsel instructed by George Giudice Law Chambers 
 
 

Reasons for Decision 
1 These are two applications by Mr and Mrs Macey against the respondent alleging that they were unfairly dismissed and 

denied contractual benefits on termination of their employment on or about 1 September 2004.  The claims are brought 
pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The contractual benefits claim by the 
applicants includes the value of a leasehold in the respondent's business known as the Champion Bay Retreat (“the 
Business”) to the approximate value of $200,000 and additionally, unpaid annual leave and superannuation contributions.  
At the commencement of the hearing of these claims, counsel for the applicants conceded that the latter claims were 
beyond the jurisdiction of the Commission and these matters were not proceeded with. 

Factual Background 
2 Mr and Mrs Macey and Mr Everett have known one another for some years.  Their business relationship started in about 

1998 when Mr and Mrs Macey and Mr Everett became partners in a tour business known as “Majestic Tours” based in 
Shark Bay in Western Australia.  Mr Everett provided financial assistance in the form of loans for the purchase of 
vehicles, with Mr and Mrs Macey to operate the tour business.  In about May 2000 Mr Everett purchased seven 
accommodation units in a complex in Geraldton which were then used for long term accommodation.  Mr Everett then 
commenced renovating the units which had fallen into a state of disrepair. 

3 In late 2000 the tour business operated by Mr and Mrs Macey ran into difficulties and following discussions between the 
Maceys and Mr Everett, the Maceys agreed to leave Shark Bay and to manage for Mr Everett, the accommodation 
complex, which was converted to short term accommodation and became known as the Business.  It was a part of the 
arrangement between the Maceys and Mr Everett, that as well as managing the Business, they would engage in tour bus 
operations on their own account at the same time.  One of the vehicles formally provided by Mr Everett for the Majestic 
Tours business was used for this purpose, along with at least one other vehicle.  The Maceys commenced managing the 
Business from January 2001.   Not long after, Mr Everett returned to Shark Bay to pursue other business interests.  The 
Macey's continued to work in the business, endeavouring to build it up. 

4 It appears that some time in early to mid 2003, some concerns were expressed by Mr Everett about the profitability of the 
Business.  At about the same time, Mr Everett purchased a house adjacent to the Business into which the Maceys moved 
to be used as their accommodation/office for the Business.  More units were then made available for the Business. At 
various times throughout the employment relationship, Mr Everett occupied one of the units whilst he was a resident in 
Geraldton. During these times, Mr Everett would engage in renovations or maintenance at the complex.  In all other 
respects however, Mr Everett played no day-to-day role in the management of the Business. 

5 In about November 2003 Mrs Macey commenced employment with a real estate firm in Geraldton.  She appeared to 
continue to be employed at the Business as well.  This followed an indication some time earlier from Mr Everett that he 
may sell the Business and his apparent denial that there was any agreement for the offer of a leasehold to the applicants.  
Additionally, from about this time, the Maceys pursued other employment opportunities to supplement their income.  In 
about July 2004 Mr Everett met with Mr and Mrs Macey and informed them of his intention to take over the management 
of the Business as it was not profitable.  The Maceys were given notice of termination of their employment due to expire 
on 1 September 2004.  After the cessation of the Maceys’ employment as managers, Mr Everett assumed day to day 
control of the Business. 

6 The contentious issues in these proceedings are firstly, the terms and conditions of the employment of the Maceys by Mr 
Everett and secondly, the circumstances in which the employment came to an end.  Regrettably, as to the first issue, the 
terms and conditions of employment of Mr and Mrs Macey as managers of the Business, were entirely oral.  No terms of 
the contract of employment were in writing or evidenced in writing.  The significance of this is a matter the Commission 
will return to later in these reasons. 

7 Mr Macey gave evidence about the prior relationship between him and his wife and Mr Everett.  He testified that in late 
2000 he received an approach from Mr Everett for him and his wife to manage a new business venture by way of 
accommodation units that he was renovating in Geraldton.  Mr Everett invited the Maceys to go to Geraldton to inspect 
the property, which they did.  According to Mr Macey, Mr Everett outlined to them that they would be required to 
manage the operation including assisting in maintenance work to get the units ready for occupation.  The Maceys would 
be required to perform all reception, administrative, marketing, cleaning and gardening duties.  At the time of these 
discussions, there were seven units in the Business and a further unit was eventually added to make eight in total. 

8 It was Mr Macey's evidence that Mr Everett outlined to them that he could initially only provide payment to the Macey's 
of $280.00 gross each week, plus the provision of accommodation and all utility payments.  The Macey's would be 
required to be on the premises over the seven days of the week, but time off would be available at the end of each month.  
Mr Macey testified that he was not initially attracted to these conditions which he regarded as being poor.  However, in 
further discussions with Mr Everett, Mr Macey said that the proposal developed further.  If the Maceys built up the 
Business to a level of at least 70 per cent occupancy, then Mr Everett would build a further five units and he and 
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Mrs Macey would be given a lease of the accommodation business, on the basis of “a four by four lease with a further 
option of four years”.  According to Mr Macey, Mr Everett said this would enable Mr and Mrs Macey to receive a 
financial benefit from building up the business which they could then either continue with or sell for a profit at a later 
date.  Mr Macey also testified that it was Mr Everett's intention to realise the capital gain on the property through the 
redevelopment and addition of new units. 

9 At around the same time, Mr Macey testified that he and his wife had been approached to manage a tourist resort in 
Denmark in the south west of the State.  According to Mr Macey, he informed Mr Everett of this and Mr Everett talked 
them out of pursuing this option as they would be better, financially, to pursue the business venture with him. 

10 On the issue of the terms of appointment, Mrs Macey testified that most business dealings between the Maceys and Mr 
Everett involved her husband principally.  However, she also said that, from what she described as “numerous 
discussions”, both her and her husband and Mr Everett were pursuing a joint business endeavour that would benefit all of 
them.  She testified that the development of the business was said by Mr Everett, from time to time, to give him a passive 
income along with capital growth from his investment.  She also said that the issue of a long-term lease would be of value 
to Mr Everett if he wished to sell the business at a later stage. 

11 Mr Everett's testimony as to the terms of employment was quite different.  He said that he knew the Maceys from their 
previous association with the tour business in Shark Bay.  Mr Everett said that in about May 2000 he purchased the 
property of the Business in Geraldton.  At the time the premises were used as long-term rental accommodation but 
required extensive renovations.  He undertook a lot of the renovation and restoration work himself and there were seven 
units available, including three one bedroom units and four two bedroom units.  At about this time Mr Everett said he 
spoke with the Maceys following the failure of the tour business in Shark Bay.  His evidence was that they were not sure 
what they were going to do.  Mr Everett testified that in light of a decision he had made to change the Business to short 
term accommodation, he suggested to the Maceys that they may wish to work for him as managers on a part-time basis.  
He testified that he did this to assist the applicants at that time. 

12 According to Mr Everett, he offered Mr and Mrs Macey employment on the basis that they would be paid $30,000 per 
annum to manage the Business on a part-time basis; they would receive free accommodation and utilities; they would 
have the use of the Toyota bus for tour work; and he would introduce the Maceys to the tourism industry personnel in 
Geraldton on the basis that they could use those contacts to develop their tour business in conjunction with managing the 
Business on a part-time basis.  Mr Everett testified that he told the Maceys that he would review the operation of the 
Business after three years.  Mr Everett denied that he ever discussed with the Maceys entering into a lease for the 
Business and said he would never have done so without first getting advice from his accountant which he always did.   

13   Mr Everett said the first time he heard anything about a lease of the Business to the Maceys, was when he had a 
discussion with a real estate agent when he was selling the property, to the effect that the agent had advertised the 
Business and some mention was made about a lease but this was a part of his sales technique.  In relation to expanding the 
Business by building further units, Mr Everett testified that he did recall a couple of occasions discussing this with the 
Maceys, but he later learned that because of council zoning that this was not possible without ministerial approval, which 
was a long and arduous process.  He said that he received written advice to this effect from the City of Geraldton. 

14 When the Business commenced, Mr Macey testified that he and his wife put in a lot of work in completing the 
accommodation units ready for operation.  This involved cleaning up the property from renovations undertaken by Mr 
Everett and establishing a marketing plan for the Business.  All signage, stationary and account keeping records were 
established including the provision by the Maceys of a computer system and software of their own accord.  Mr Macey 
testified that a very short time after they started at the Business, Mr Everett returned to Shark Bay to pursue his other 
business interests, and told them that the best way for them to learn the accommodation industry was to “drop you in the 
deep end to sink or swim”. 

15 Both Mr and Mrs Macey gave evidence that they worked very hard in developing the Business.  They worked long hours 
as they were required to be on the premises seven days per week to attend to bookings and customer enquiries.  The office 
was open from 8.00am to 10.00pm each day.  They were also required to undertake cleaning of the units when they were 
vacated and to generally keep the premises of the Business in a clean and tidy state.  According to the Maceys, they 
generally worked no less than 14 hours a day between the hours of 8.00am and 10.00pm each day.  Annexure C to Mr 
Macey's witness statement is a schedule of duties required for the management of the Business and it was Mr Macey's 
evidence that this was an accurate assessment of the duties that both he and his wife performed whilst they were 
employed. 

16 From time to time, Mr Macey said that he, his wife and Mr Everett discussed the expansion of the number of units at the 
Business.  Mr Macey could recall a discussion with a town planner in about 2002 or 2003 that suggested that until the 
area was on deep sewerage, no further development could take place.  As it turned out, this development in fact never 
occurred. 

17 Mr Macey testified that as a consequence of the efforts of himself and his wife, the Business started to achieve significant 
occupancy rates at about 70 per cent by 2003.  He said that he and his wife were keen to know when they would receive 
their end of the bargain, as they saw it.  In discussions with Mr Everett, Mr Macey said he always gained the impression 
that the further development would occur as previously discussed.  In about October 2003 Mr Macey heard that the 
Business was on the market for sale with a real estate agent.  He said he confronted Mr Everett with this on his next visit 
to Geraldton.  Mr Macey testified that Mr Everett initially denied this but then admitted that there was always the 
possibility that he would sell the Business at some stage.  Mr Macey replied that he understood this but they, the Maceys, 
were supposed to have a lease and part of the plan was for additional units  once deep sewerage had gone in.  According 
to Mr Macey, Mr Everett became agitated at this point and shouted at him that “there will be no units and there will be no 
lease”.  As a consequence of this discussion, Mr Macey said that they decided none the less to remain managing the 
Business in accordance with the terms of their employment, but both he and his wife started to explore other business 
opportunities and employment options, to offset what they saw as a potential reduction in their future income.   

18 Mrs Macey commenced looking for further work in late 2003 and she obtained employment at a real estate agent’s office 
in November 2003.  Mr Macey testified that he informed Mr Everett of this and that Mrs Macey would make up for her 
time at the Business over the course of the weekends, with Mr Macey performing the remaining work during the week.  
Mrs Macey remained so employed until about April 2004.  Both Mr and Mrs Macey also engaged in other work, such as 
cleaning in the Geraldton area, to supplement their income on the basis of what they considered to be Mr Everett's breach 
of his commitment initially given to them at the outset of their employment. 

19 Mr Macey also gave evidence about the circumstances of the termination of his and his wife's employment.  He testified 
that in about late July 2004, Mr Everett came to the Business late one afternoon and informed them both that as the owner 
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he was changing the future direction of the business back to long-term permanent rental accommodation.  As a result, he 
wished the Maceys to vacate the premises by 1 September 2004.  Mr Everett informed the Maceys that he would be 
taking over the management of the Business himself.  Mr Macey testified that he told Mr Everett that “if that's your 
decision we will be out by 1 September but I would like our termination in writing”.  Annexure B to Mr Macey's witness 
statement is a hand written note from Mr Everett confirming the Maceys vacating the premises by 1 September 2004.  
The Maceys replied by letter dated 9 August 2004 (annexure Q) confirming the notice from Mr Everett and their 
agreement to vacate the premises by this date. 

20 It was Mr Macey's evidence that as at the time of the termination of their employment, the Business had achieved 
occupancy rates of about 70 per cent quite consistently, which was above the industry average for the mid west region in 
this State. 

21 After their employment was terminated, Mr and Mrs Macey obtained alternative employment in about mid 2005 as 
managers of another resort, indeed, the resort that they were initially considering employment at, prior to accepting the 
offer of employment from Mr Everett to manage the Business.  Their terms and conditions in their new employment 
involve a salary of $75,000.00 per annum plus superannuation contributions, in return for a 46 hour week each per week 
with time off, annual leave, the provision of accommodation and utilities and the use of a motor vehicle.  It was Mr 
Macey's evidence that their new employment requires them to be available to work for fewer hours than the work they 
performed at the Business at the material times. 

22 As to the reasons for the termination of the Maceys’ employment, Mr Everett testified that for some time he had been 
concerned about the profitability of the Business.  Financial statements for the Business were tendered in evidence which 
generally show that on a managed basis, taking into account the payment of salaries, all costs and other expenses, the 
Business was at best over three years, minimally profitable.  Allowing for various “add backs”, if the Business were run 
on an owner operator basis over the financial years ended June 2001, June 2002 and June 2003, then the Business could 
be described as reasonably profitable.  I note however that, for example, the material contained at annexure M to Mr 
Macey's witness statement, being profit and loss statements for the Business to the year end 30 June 2003, apparently 
provided by Mr Everett to a prospective purchaser of the Business, discloses an adjusted net profit of $65,475.00.  
Presumably this figure is before tax.  From the terms of annexure M to Mr Everett's witness statement, taking the profit 
and loss for the financial year ending 2004, with the same level of “add backs”, it would not appear to produce a 
significantly different financial outcome.  It is to be noted this level of financial performance is somewhat less than the 
Maceys’ earnings in their new employment after they left the Business. 

23 On any view of the evidence, it seems that on a managed basis the Business was not very profitable at all, despite 
occupancy rates being good. 

24 However, a further issue raised by the Maceys in their testimony was an allegation that Mr Everett took substantial cash 
sums out of the Business over the period of its operation.  Mrs Macey in particular dealt with this issue in her testimony.  
Mrs Macey referred to a cash book that she kept from about October 2001.  This book was tendered as exhibit A5 and 
reveals accommodation guests paying in cash and running monthly totals.  The book also notes certain payments made to 
Mr Everett and other monies retained for petty cash purposes for purchases by way of replenishment of supplies.  It was 
Mrs Macey's evidence that she regularly gave cash sums to Mr Everett of approximately $2,000.00 per month.  She also 
said that on one occasion on a visit by him to Geraldton, when she told him of the records she was keeping about cash 
receipts and cash payments, she was told that she should get rid of them because “that could mean a f... jail time for me”.  
Annexure T to Mr Macey’s statement was a document described as a summary of cash payments made from the Business 
to Mr Everett over 2003 and 2004, totalling it seems some $24,780.00.  Mr Macey said in his evidence that the effect of 
these cash payments was to remove these sums from the revenue received from the Business and, in turn, its profitability.  
Whilst Mr Everett did say in his evidence that from time to time he did receive cash from the Business, he denied it was 
as regular as said by the Maceys.  In any event, he said he gave these amounts to his bookkeeper Ms Thorniley to include 
as part of the turnover for the Business. 

25 Ms Thorniley gave evidence on behalf of the respondent.  She was Mr Everett’s bookkeeper from about July 2002, until 
she commenced working full time in her own business in October 2004.  She testified that she recalled several discussions 
with Mr Everett about his concerns regarding the profitability of the Business.  This was despite his apparent initial 
excitement about the prospects for the Business at its inception.  Ms Thorniley expressed the opinion that from her own 
observations, the business appeared to have a high degree of expenses and a low level of profitability.  She considered 
that it would be better run by an owner operator, rather than on a managed basis.  Ms Thorniley testified she was aware of 
exhibit A5, being the cash book and had seen it before.  She relied on Mr Everett's bank statements for all of his income, 
including cash and Eftpos transactions from the Business.  She testified that she did not specifically know what the cash 
component of the income was, as Mr Everett did not tell her.  Ms Thorniley knows both Mr and Mrs Macey and described 
them as honest and hard working.   

26 Mr Everett also called Mr O'Malley who is his accountant and was responsible for preparing the taxation returns and 
related documents for the Business.  He testified that the financial returns from the Business, from a commercial point of 
view, disclosed that it was not particularly profitable.  He said that in his professional capacity as a certified practising 
accountant and from his knowledge of the Business, he did not consider it would be economically viable for a third party 
to lease the Business.   He considered that it was a sound decision for Mr Everett to take over the conduct of the business 
in 2004, because it was not a good financial decision to retain it under management.  As to the allegations of cash being 
removed from the Business, Mr O'Malley did not consider that this allegation could be sustained on the information 
provided to him by Mr Everett and the financial reports that he prepared.  He testified that based upon the 2004 year for 
example, with seven units at the going tariff over the course of the year at an occupancy rate of 70 per cent, the available 
remuneration was close to the reported cash input for the business for this year.  However, in cross-examination, Mr 
O'Malley conceded he was not aware that an eighth unit was available for rental income from November 2003 or that 
some supplementary accommodation charges were levied for extra guests.  Additionally, Mr O'Malley testified that at no 
time did Mr Everett ever discuss with him the leasing of the Business.   

27 A number of other witnesses were called in the proceedings.  Ms Hancock worked for the Maceys as a cleaner at the 
Business on a casual basis for a 12 month period, it seems to about June 2004.  She said that over this time she worked 
approximately four hours per week.  She also did some voluntary work in the office with Mrs Macey.  Ms Hancock 
described both Mr and Mrs Macey as hard working and from her observations, they worked long hours from early in the 
morning and often until late in the evening.  I note however on her own evidence, her capacity to observe this whilst she 
was working at the Business must have been limited.  She also used to visit the Maceys out of hours.  Ms Hancock 
testified that in about August 2005, Mr Everett came to her home in relation to her income from the Business and 
requested her tax file number, and personal details to prepare group certificates.  This had not been done prior.  
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Ms Hancock alleged that Mr Everett was threatening to her in this conversation and advised her that if she did not give 
him the required information he would report her to the ATO and CES.  She testified that she declined to further discuss 
matters with Mr Everett without her husband being present. 

28 Ms Bell is the owner of the Drummond Cove Holiday Park in the Geraldton area.  She testified that she knew the Maceys 
and had some dealings with Mr Macey through tourism committees and the like.  She testified that from her experience as 
an owner and operator of the Drummond Cove Holiday Park, the content of annexure C to Mr Macey's witness statement 
that being the schedule of duties of the Macey's in managing the Business, was an accurate reflection of the type of work 
involved by live in managers of this sort of business.  Whilst she had not been to the Business to inspect it herself, her 
evidence was based upon her own experience as an owner manager of a short term accommodation business and her 
general knowledge of the opening hours of the Business run by the Maceys.  Ms Bell considered Mr Everett's estimate of 
being required to work vastly shorter hours as “ridiculous”. 

29 Ms Rowell is the manager of the Geraldton Visitor Centre.  Ms Rowell was called by the respondent.  She referred to her 
letter of February 2005 addressed “to whom it may concern” at annexure A to Mr Macey's statement.  She confirmed in 
her testimony that she knew Mr Everett and recalled him talking to her about the development of a short term holiday 
accommodation business which ultimately became the Business.  She also referred in her letter, to Mr Everett referring to 
employing a manager to run the operation and he hoped that friends in Shark Bay might be interested in this proposition.  
Ms Rowell further testified that when Mr Everett introduced her to Mr Macey, he referred to “enticing” the Maceys to 
move to Geraldton in order to undertake the management of the Business for him.   This was also her oral testimony.  She 
also referred to calling at the Business and the Maceys as “always being there”, often late in the evening.  Ms Rowell also 
referred to the tour business operated by Mr Macey and the benefit that it brought to the tourism industry in the region. 
She described both Mr and Mrs Macey as honest, hard working and as people who were very dedicated to the Business, 
which was run very well.   

30 Also called by Mr Everett was Ms Rodgers, who, with her husband, ran a freight business.  They initially moved the 
Maceys from Denham to Geraldton.  As far as she understood, the Maceys had lost their tour business in that area and Mr 
Everett had offered them a part-time position in managing the Business.   He also helped them set up bus tours in the 
Geraldton area.  Both Ms Rodgers and her husband became friendly with the Maceys and visited them quite frequently in 
Geraldton.  She said that there were occasions when they visited the Business when the Maceys were not present and she 
would let the cleaner know that she had visited.  Ms Rodgers testified that at no time did the Maceys mention to her 
anything about a lease of the Business.  She also confirmed, as did other witnesses, that the Maceys were honest and hard 
working. 

31 Mr Van Tiel is a sales representative with a Geraldton real estate firm.  He was involved in the marketing of the Business 
for sale from April 2004.  He referred to a letter of 3 November 2004 tendered as exhibit R8 and a note dated 5 November 
2004 tendered as exhibit R9.  Both of these refer to him obtaining information about the Business and particularly 
whether or not the Maceys may be interested in securing a lease with any prospective purchaser.  The Maceys informed 
him that they would be.  In the note as exhibit R9, reference is made to a conversation between Mr Van Tiel and Mr 
Macey to the effect that the Maceys, in relation to any lease arrangement, were not prepared to pay for one as they 
considered they had built up the business from its inception.  Mr Van Tiel also said that the Maceys were good managers 
and on his experience, worked long hours.   

32 There was also other evidence, both oral and documentary, about the purchase and ownership of various vehicles used by 
the Maceys in their initial tour business and at the Business.  I do not regard that evidence as relevant for the purposes of 
resolving the present issues before the Commission and I do not refer to it any further. 

Consideration 
33 The law in relation to claims of this kind is well settled.  The test as to whether a dismissal is harsh, oppressive or unfair is 

whether the right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to 
constitute an abuse of that right: Miles v Federated Miscellaneous Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch (“Undercliffe”) (1985) 65 WAIG 385. 

34 In this case, the applicants’ employment was terminated by the respondent on the basis of the respondent's decision, by 
reason of business exigencies, to operate the business himself rather than continue with it under management, as it was 
not sufficiently profitable on that basis.  I accept the evidence before the Commission, albeit on the basis of unaudited 
accounts, that clearly the Business was not highly profitable on a managed basis.  In my view, that proposition could not 
be realistically challenged on the evidence.  Whilst the Business from its inception was certainly built up to a point where 
occupancy rates were very sound, occupancy rates alone does not mean the Business was very profitable.  It is also clear 
on the evidence that the ratio of costs and expenses to accommodation income was high.  No doubt this led to the 
respondent's accountant to express his professional opinion, that on a managed basis the Business was marginal.  It is 
accepted that his evidence needs to be qualified by reason of one accommodation unit not being included in the accounts 
tendered in evidence.  However, even if this were included, then in my view the overall profitability of the Business 
would not be significantly greater.   Also, I am not able to come to any firm conclusions on the evidence about the 
allegation that large cash sums were removed from the Business and not disclosed as income.  

35 It is common ground that as early as about October 2003, the Maceys became aware of Mr Everett's initial intention to 
sell the Business.  Real estate agents were taken through the premises for this purpose.  It was also apparent to the Maceys 
from about this time, that any anticipated business relationship they were going to have with Mr Everett through the 
Business was not going to materialise.  It was clear that there would be no expansion of the Business by the building of 
additional units from that time.  Mr Macey also testified that he was told by Mr Everett that their understanding of any 
lease arrangement was wrong and there would not be one.  It would appear from about that time, the relationship between 
the Maceys and Mr Everett began to sour significantly.  No doubt the Maceys saw what they understood to be 
undertakings initially given by Mr Everett about the future, as rapidly receding.  They then took other steps to attempt to 
supplement their income, without it seems, discussing these matters with Mr Everett, their employer.  When that came to 
light, Mr Everett was not pleased with the situation. It is important to note however that the respondent has not relied on 
any such conduct as justifying its decision to terminate the employment of the Maceys and would now, in any event, be 
estopped from doing so. 

36 It was in July 2004 that the Maceys were told by Mr Everett that he was going to assume the management of the Business 
himself, as the proprietor, from 1 September 2004.  That was clearly notice of termination of their employment.  I am 
satisfied and I find however, that events preceding July 2004, must have made it reasonably clear that the Maceys’ 
ongoing tenure at the Business was at least questionable.  To his considerable credit, Mr Macey conceded in his own 
evidence, that Mr Everett as the proprietor had the right to re-orient the business as he saw fit.  That is true.  However, 
whilst such a right exists, employees must be treated fairly: Undercliffe.   Additionally, regardless of the financial position 
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of the Business, in my view it is always open for a proprietor of a business in Mr Everett's position to decide to take back 
the conduct of a business, subject to satisfying legal obligations towards employees.   

37 The applicants argued that they were effectively made redundant by Mr Everett's decision to manage the Business.  In my 
view, there must be doubt as to whether this was so.  For the purposes of s 40(1) of the Minimum Conditions of 
Employment Act 1993 (“the MCE Act”) “redundant” means “being no longer required by an employer to continue doing 
a job because, the employer has decided that the job will not be done by any person”.  It is arguable that the circumstances 
of the termination of the employment of the Maceys was not a redundancy in the strict sense, as the work required to 
manage the Business was still required to be done, however it was Mr Everett who at least for a short while, took it over.  
Regardless of this, I am satisfied that certainly the decision of Mr Everett had a “significant effect” on the Maceys as that 
is defined in s 40(2) of the MCE Act, which then triggered the obligations set out in s 41(2) of that legislation.  Those 
matters required Mr Everett as soon as reasonably practicable after having made his decision, to discuss with the Maceys 
the likely effects of his actions and measures that may have been taken, to avoid or minimise any significant effects upon 
them.   

38 Counsel for the respondent conceded, properly in my view, that on the evidence, this clearly did not occur.  By s 5(1) of 
the MCE Act the minimum conditions of employment, including those referred to above, are taken to be implied in every 
contract of employment and a failure to comply with such an implied term constitutes a breach of the Maceys’ contract of 
employment by Mr Everett.  However, it is not every breach of contract in such circumstances, and therefore an unlawful 
dismissal, which constitutes a dismissal as harsh, oppressive or unfair.  One must always look to the consequences of such 
a breach, that being the failure to comply with the MCE Act that led to loss or injury as a consequence of the manner of 
the termination of the employment: Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 at 906 - 907 per EM 
Heenan J.  That is, to conclude that a dismissal is harsh, oppressive or unfair in these circumstances, requires identifiable 
loss or damage arising from Mr Everett's failure to observe his contractual obligations to the Maceys, to hold the requisite 
discussions set out in s 40(2) of the MCE Act.  That would require, for example, evidence that there was a loss of an 
identifiable opportunity either with the respondent, or elsewhere, as a consequence of such a failure. The onus is on an 
applicant to establish this on balance. 

39 In my view, it was open to Mr Everett to change the direction of the business and to take over the management of it 
himself.  He gave due notice of this fact in July 2004 to the Maceys, but as I have already observed, in my view, it was 
becoming apparent to the Maceys that the Business was not going to continue in the way in which they had anticipated it 
would.  That is there was a substantive justification for the termination of the employment, unconnected to the conduct or 
performance of the Maceys.  On the evidence, I am satisfied however that it has been established by the Maceys that had 
Mr Everett complied with s 40(2) of the MCE Act, that the outcome may have been different.  There was evidence of real 
opportunities present, as at the time of the termination of employment that could have been pursued.  However, there 
were no opportunities within the Business, self evidently.   

40 There was evidence of a lost opportunity that Mr Macey may have pursued with Mr Spangaro at another accommodation 
business described in the evidence as the “The Como Apartments”.  Mr Macey testified that he had done some cleaning 
work for Mr Spangaro, but had rejected various overtures to work for him in managing this new business because of the 
Maceys’ commitment to Mr Everett and the Business.  I accept that evidence.  Annexure N to Mr Macey’s witness 
statement was a letter dated 9 November 2004 by way of a testimonial, setting out the relationship between Mr Spangaro 
and Mr Macey. The content of it referred to various conversations between Mr Macey and Mr Spangaro, which were not 
challenged on the evidence.  In particular, reference is made to an approach by Mr Spangaro to Mr Macey in about July 
2004, after Mr Everett had notified the Maceys that he was to take over the management of the Business.   

41 In that approach, Mr Spangaro again offered Mr Macey the opportunity to manage the Como Apartments business on a 
part-time basis, but again Mr Macey declined because the Maceys were still committed to the Business for a few months.  
In my opinion, this was clearly evidence of a lost opportunity to the Maceys, which in all likelihood would have been 
raised in any discussions as required by s 40(2) of the MCE Act, had they been held at the material time when the Maceys 
were told by Mr Everett that he was taking back the management of the business. The quantification of this lost 
opportunity is difficult, but in my opinion it was a real one.   I consider that I should apply at least the rates of minimum 
wages in the MCE Act at that time being some $467.40 per week, on the basis of a part-time position of 20 hours per 
week.  That leads to a rate of $246.00 per week for each of Mr and Mrs Macey.  There is little before the Commission as 
to the possible duration of such an appointment but allowing for contingencies, and as a matter of equity and good 
conscience, I will award compensation for three months on this basis, being the sum of $5,904.00.  

Contractual benefits claim  
42 The applicants’ claim as a contractual benefit, a lease of the Business, was really the central claim in these proceedings.  

To establish the existence of a contractual benefit for the purposes of s 29(1)(b)(ii) of the Act requires an applicant to 
establish that: 
(a) the claim must relate to an industrial matter as defined in s 7 of the Act; 
(b) the claim must be made by an employee, as defined in s 7 of the Act; 
(c) the benefit claimed must be a contractual benefit, that is the claimant must be entitled to the claim under his or 

her contract of service; 
(d) the subject contract must be a contract of service; 
(e) the benefit must not arise under an award or order of the Commission; and 
(f) the benefit must have been denied by the employer: Hot Copper Australia Ltd v Saab (2001) 81 WAIG 2704; 

Ahern v AFTPI (1999) 79 WAIG 1867. 
43 The notion of a “benefit” is very broad and has been held to mean any “advantage, entitlement, right, superiority, favour, 

good or perquisite which has been denied by an employer as a term of the contract of service”: Balfour v Travel Strength 
Ltd (1980) 60 WAIG 1015.  Prima facie, I see no reason why the promise of a commercial tenancy as a term and 
condition of employment could not be the subject of a claim for a denied contractual benefit, if all elements of such a 
claim can be established.  Similarly, the same would apply in the case of the termination and grant of a fresh residential 
tenancy, as long as residential accommodation was a term and condition of employment: Balfour v Robe River Iron 
Associates (1987) 4 SR (WA) 253. 
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44 In this case, the Maceys’ claim in this respect should be properly characterised as a claim for an agreement for a lease to 
come into effect at some point in the future.  There was no suggestion by either counsel, or on the evidence, that any such 
lease was in existence during the time of the Maceys’ employment.  That being so, an issue for the applicants to contend 
with however, is that for an agreement for a lease to be enforceable, such an agreement must comply with relevant 
statutory obligations: s 4 Statute of Frauds 1677 (in force in this State by s 2 of the Law Reform (Statute of Frauds) Act 
1962); s 34 Property Law Act 1969.  Simply because such an agreement is part of a contract of employment, in my view, 
cannot alter the legal requirements to establish such a claim.  That is, such an agreement must be in writing or evidenced 
in writing: Redden v Wilks [1979] WAR 161; Abjornson v Urban Newspapers Ltd [1989] WAR 191; Marist Brothers 
Community Inc v Shire of Harvey (1994) 14 WAR 69. 

45 There has been a very substantial body of law developed in relation to this area.  However, the courts have consistently 
held that the requirements of the Statute of Frauds be met, that being an agreement for a lease be either in writing or 
evidenced in writing.  In the alternative, if such an agreement does not satisfy this requirement, equity can provide a 
remedy if it can be established that there has been part performance.   In this case equity may grant the remedy of specific 
performance on the basis of the doctrine established in Walsh v Lonsdale (1882) 21 Ch D 9.  Damages for a breach of 
such an agreement to lease are not generally available in respect of contracts proved by acts of part performance: O'Rouke 
v Hoeven [1974] 1 NSWLR 622; McLean v Cooper (1862) 1 SCR (NSW) 186; JC Williamson Ltd v Lukey and 
Mulholland (1931) 45 CLR 282 at 297 per Dixon J.  This general proposition is, however, subject to some qualifications 
(see Cheshire and Fifoot’s Law of Contract Eighth Australian Edition par 16.66). 

46 Irrespective of whether an agreement to lease complies with the strict formalities as to the requirement for writing, or a 
party relies on the doctrine of part performance, in either case, the agreement for a lease must be complete and 
enforceable on the usual contractual principles.  That is, it must be established that the parties have reached final 
agreement and the terms of their agreement are expressed with reasonable certainty.  In the case of an agreement to lease, 
it needs to be established that the terms of the contract at least identifies the parties who are to be bound; the premises to 
be leased with sufficient certainty; the commencement and duration of the term to be clearly seen; and provides with 
certainty the rent to be paid, even if there is some ambiguity as to the meaning of particular terms which requires 
construction by the court: Copperart Pty Ltd v Bayside Developments Pty Ltd (1996) 16 WAR 396 per Murray J at 408 - 
410 (Franklin J agreeing); Cohen v Miller [1960] VR 499 per Dean J at 501. 

47 In this case, even accepting the Maceys’ evidence at its highest that Mr Everett did promise the Maceys “a four by four 
lease and a further option of four years”, that is the extent of the evidence as to the terms of any lease to come into effect 
in the future.  In my opinion, there is insufficient certainty to establish the requisite contractual terms such that any 
alleged agreement to lease could be enforceable, even if the doctrine of performance was available in this case.  That is, 
any such agreement as alleged, if the Commission completely accepts the evidence of the Maceys on this point, would not 
be sufficient to establish with the necessary certainty, a contractual obligation between the parties for the grant of a lease 
as claimed or at all. 

48 I have no doubt on the evidence that the Maceys and Mr Everett entered into their relationship with the hope that the 
Business would flourish and that a mutually beneficial arrangement would develop in the future.  However, that simply 
was not to be.   

49 The Maceys have a further hurdle, in my view, in respect of the lease claim.  It was also clear on Mr Macey's own 
testimony, that discussions that he said he had with Mr Everett about the development of the Business were based 
substantially upon the expansion of the Business by increasing the number of the units on the site.  This was, on his 
evidence, clearly part of what he understood to be the future arrangement which might lead to the promised lease to both 
he and his wife.  On the evidence, it was common ground that once Mr Everett made inquiries as to the relevant planning 
approvals required for such expansion, he decided that this was not going to be pursued.  Mr Macey also gave evidence 
about his participation in some discussions with local council officers about this matter. 

50 Therefore, on the common evidence, a condition in relation to the expansion of the Business and on the Macey's own 
case, the grant of a lease to them, was not satisfied.  It also simply makes sense that any ongoing commercial arrangement 
between the parties be based upon the expansion and growth of the Business. 

51 For all of these reasons in my opinion, the applicants’ claim for a contractual benefit in the form of compensation for a 
lease forgone cannot succeed. 

52 However, I found the Maceys to be impressive witnesses and I have considerable sympathy for the circumstances they 
found themselves in.  In relation to the effort they put into their employment and the work they performed for Mr Everett, 
I prefer their evidence to that of Mr Everett as to their hours of employment and the activities that they undertook in 
managing the Business.  Both Mr and Mrs Macey are obviously well respected in the accommodation and tourism 
industry, and I accept without reservation that they worked very hard to do their best for the Business and in turn, Mr 
Everett.  I did not find Mr Everett's assessment of the Macey's working hours as convincing.  For a start, Mr Everett was 
not on the premises of the Business for much of the time during the Maceys’ employment.  Additionally, I accept the 
independent evidence adduced in these proceedings, as to the nature of the accommodation industry and the demands that 
were placed on the managers of the Business, throughout the day and into the late evening.  Whilst I accept that the 
Maceys may not have been actively working for each and every hour of each day, they were required to be on the 
premises and be available for work during the opening hours of the Business from 8.00am to 10.00pm.   

53 On any view of the evidence, the Maceys worked hours of employment well in excess of those claimed by Mr Everett and 
they should have been paid at least the minimum rates of pay prescribed under the MCE Act for those hours.  I have no 
doubt that Mr Everett is indebted to them in respect of wages that should have been paid.  It is a matter of regret that by 
reason of s 83 of the Act, the Commission is not able to enforce, as a contractual benefit, entitlements arising under the 
MCE Act in the circumstances of this case.  In my opinion, the Maceys deserve to be paid fairly for the work they 
performed and they should be so paid.  Accordingly, to avoid the need for further litigation between the parties to these 
proceedings, I would strongly urge them to confer in an endeavour to reach some agreement on these matters. 

54 In all other respects, the applications are dismissed 
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Result Order issued 
Representation 
Applicant Mr J Dorney of counsel  
Respondent Mr J Hockley of counsel instructed by George Giudice Law Chambers 
 
 

Declarations and Order 
HAVING heard Mr J Dorney of counsel on behalf of the applicants and Mr J Hockley of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby – 

1. DECLARES that the applicants were harshly, oppressively and unfairly dismissed from their employment as 
managers on or about 1 September 2004. 

2. DECLARES that reinstatement or re-employment is impractical.  
3. ORDERS the respondent pay to the applicants the sum of $5,904.00 as compensation for loss less any amount 

payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 
40 days of the date of this order. 

4. ORDERS that otherwise the applications be and are hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 03265 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEONARD GEORGE MASON 
APPLICANT 

-v- 
GERALD KILPATRICK GL & ML KILPATRICK 
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CITATION NO. 2005 WAIRC 03265 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should not be exercised - Acceptance of 
referral out of time not granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application to accept applicant's claim which was lodged out of time dismissed 
Representation 
Applicant Mr L Mason on his own behalf 
Respondent Mr P Brunner (of counsel) 
 
 

Reasons for Decision 
1 On 25 August 2005 Leonard George Mason (“the applicant”) referred an application to the Commission pursuant to 

s29(1)(b)(i) and (ii) of the Industrial Relation Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly 
dismissed on 30 June 2005 and that he was owed benefits under his contract of employment by Gerald Kilpatrick, GL & ML 
Kilpatrick (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 25 August 2005 it is 28 days out of the required 
timeframe for lodging a claim of this nature. 
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3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) the following: 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

6 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

7 It was not in dispute that the applicant commenced employment with the respondent as a general farm hand on or about 
9 March 2005 and that the applicant’s last day of work with the respondent was on 30 June 2005.  The applicant worked 
approximately 41 hours per week, he was paid a flat rate of $18 per hour and the applicant did not have a written contract of 
employment with the respondent.  It was common ground that the respondent allocated a house to the applicant on the 
respondent’s farm in mid May 2005 and that the applicant and his partner lived in this house free of charge until mid October 
2005. 

8 Despite the applicant claiming in his application that he was terminated on 30 June 2005 at the hearing the applicant 
maintained that the respondent terminated him on 8 August 2005 when Mr Gerald Kilpatrick advised him that there was no 
further work available for him to undertake with the respondent.  The respondent maintains that the applicant was not allocated 
any work after 30 June 2005 because there was no further work available for the applicant to undertake. 
Applicant’s evidence 

9 The applicant gave evidence that in early March 2005 Mr Kilpatrick contacted him and offered him work at his farm for the 
rest of the year and the applicant therefore understood that he would be working with the respondent until the end of 2005.  
The applicant gave evidence that he worked on the farm for several weeks before he discussed his hourly rate of pay with 
Mr Kilpatrick and he stated that he and Mr Kilpatrick then agreed that he would be paid $18 per hour for each hour worked. 

10 The applicant gave evidence that the hours he worked varied from week to week, he worked as required Monday to Friday and 
that he was on call. 

11 The applicant gave evidence that Mr Kilpatrick suggested he have two weeks off around the end of June 2005 and that when 
he spoke to Mr Kilpatrick on 30 June 2005 prior to taking this break Mr Kilpatrick told him that there was no further work to 
undertake at the farm.  The applicant stated that after Mr Kilpatrick raised some minor issues with him at the time he 
understood that any outstanding issues between himself and Mr Kilpatrick were resolved as at 30 June 2005 and the applicant 
understood that Mr Kilpatrick would allocate him further work at a later date.  The applicant stated that he left the respondent’s 
farm for two weeks on 30 June 2005 as he had business to undertake in Perth and he returned to his house on the farm in mid 
July 2005.  The applicant stated that he contacted Mr Kilpatrick on 8 August 2005 to ask Mr Kilpatrick if there was any work 
available for him to undertake and the applicant stated that Mr Kilpatrick advised him that there was none and the applicant 
stated that after this discussion he talked with Mr Kilpatrick about why he was not being allocated any further work.  The 
applicant stated that once Mr Kilpatrick advised him on 8 August 2005 that there was no further work for him to undertake at 
the farm he contacted the Commission to have a Form 1 sent to him and he then filled out and lodged this application within 
days of receiving it. 

12 The applicant claimed that there was work for him to undertake at the respondent’s farm after 30 June 2005 because a new 
employee was now working for the respondent and from time to time three people were required to work on the respondent’s 
farm. 

13 Under cross-examination the applicant denied that he had any discussions with Mr Kilpatrick about the wages he was to be 
paid before he commenced employment with the respondent and the applicant then stated that he asked Mr Kilpatrick to be 
paid $20 per hour and that Mr Kilpatrick offered him $18 per hour which he accepted, soon after he commenced employment 
with the respondent.  The applicant denied that he agreed to be employed on a casual basis.  The applicant stated that he 
worked the hours required of him at the respondent’s convenience and that on some days he did not work a full day and that he 
was only paid for the hours he worked.  The applicant stated that when he discussed issues of concern with Mr Kilpatrick on 
30 June 2005 Mr Kilpatrick did not tell him that he had changed his decision to dismiss the applicant but he said that 
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Mr Kilpatrick indicated to him that there would be work for him to undertake later on.  The applicant denied that he had pre-
planned to have time off as at 30 June 2005. 

14 The applicant confirmed that he returned to the respondent’s farm in the middle of July 2005 and continued to live in the house 
provided by the respondent and that the first time he contacted Mr Kilpatrick after 30 June 2005 about undertaking further 
work was on 8 August 2005. 

15 The applicant agreed that his tax file declaration form, which he filled out and signed on or about 14 July 2005, referred to his 
employment being on a casual basis and the applicant conceded that he was given notice to vacate the house on the 
respondent’s premises on or about 10 August 2005.  The applicant maintained that he described himself as a casual employee 
on his tax file declaration as he understood that he was not a long term employee. 
Respondent’s evidence 

16 Mr Kilpatrick runs and operates the respondent’s farm in partnership with his wife and he stated that he runs the farm with 
some assistance.  Mr Kilpatrick stated that he had a discussion with the applicant in early March 2005 about the applicant 
undertaking some work on his farm and he stated that prior to commencing employment with the respondent the applicant 
advised him that he wanted to be paid $20 per hour but Mr Kilpatrick offered him $18 an hour which the applicant accepted.  
Mr Kilpatrick understood that the applicant was a casual employee as confirmed in his tax file declaration form and that the 
$18 per hour he paid to the applicant included a component in lieu of sick leave, annual leave and public holidays.  
Mr Kilpatrick stated that the applicant was paid for the hours he worked and he prepared a summary of the days and part days 
that the applicant did not work during his employment with the respondent (Exhibit R2). 

17 Mr Kilpatrick stated that on 30 June 2005 he paid the applicant his wages up to that date and he told the applicant that there 
was no further work on the farm for him to undertake.  The applicant asked him if he was unhappy with his work and 
Mr Kilpatrick said that he was not very happy about some issues and a discussion ensued about these matters.  Mr Kilpatrick 
then told the applicant that there could be some work further down the track for him to undertake.  Mr Kilpatrick stated that he 
terminated the applicant on 30 June 2005.  Mr Kilpatrick was aware in the middle of July 2005 the applicant returned to the 
house on the farm that had been allocated to him and he stated that the applicant did not contact him about further work until 
8 August 2005 and at the time Mr Kilpatrick told him that there was no work available then or in the near future.  
Mr Kilpatrick stated that the applicant contacted him the following evening and told him that he had been advised that the 
respondent owed him annual leave entitlements and one week’s pay in lieu of notice. 

18 Under cross-examination it was put to Mr Kilpatrick that he terminated the applicant because of an altercation over a day when 
the applicant was not available to work for him.  Mr Kilpatrick stated that he was annoyed when the applicant told him that he 
was not available to work this particular day but as the applicant was a casual employee he accepted that he had the right to 
choose not to work that day.  Mr Kilpatrick confirmed that he sometimes employs people to assist him on the farm.  
Mr Kilpatrick stated that he initially thought there may be enough work for the applicant to undertake until the end of the year 
when he commenced working for the respondent but he stated that his ongoing employment depended on how the season went.  
Mr Kilpatrick stated that the respondent’s house was available free of charge to the applicant whilst he was working for the 
respondent. 
Submissions 

19 The applicant maintains that he was terminated on 8 August 2005 when the respondent refused to allocate him any further 
work and he understood that there was work available with the respondent for the whole of the year and the applicant argues 
that he would not have moved into the respondent’s farm house if he was not going to remain working on the farm for the full 
year.  The applicant argued that there were no complaints about his work, he was not given any notice when he was terminated 
and the applicant maintains that there is currently work available for him to undertake on the farm.  The applicant therefore 
claims that he was unfairly dismissed. 

20 The respondent submits that the applicant did not give a reasonable explanation for the delay in lodging this application as the 
applicant did not take any steps until after 8 August 2005 to obtain an application form to contest his termination even though 
he was terminated on 30 June 2005.  The respondent was given no indication that the applicant would be contesting his 
termination until it received this application which was lodged on 25 August 2005 and the respondent argues that it will be 
prejudiced if the matter goes further as the respondent will have to meet this claim.  The respondent maintains that there is no 
merit to the applicant’s claim as he was a casual employee and there was therefore no impediment to the respondent 
terminating him on 30 June 2005 when no further work was available for the applicant to undertake. 
Findings and Conclusions 

21 On the evidence currently before me I find that there is little if any merit to the applicant’s claim that he was unfairly 
terminated.  I find that the applicant was terminated on 30 June 2005 when the applicant accepted the cessation of his 
employment relationship with the respondent as at that date and that this is indicative of the employment relationship between 
the applicant and the respondent being sporadic and therefore casual and I accept Mr Kilpatrick’s evidence that there was 
insufficient work available for the applicant to undertake after 30 June 2005.  I also find that as the applicant worked irregular 
hours for the respondent, he was paid for hours he worked and he was not required to present himself for work each day 
Monday to Friday this supports my view that the applicant was employed on a casual basis.  In my view, given the casual 
nature of the applicant’s employment relationship with the respondent it was therefore not unreasonable for the respondent not 
to continue employing the applicant after 30 June 2005.  In the circumstances I find that the applicant does not have an 
arguable case that he was unfairly terminated. 

22 The applicant was told on 30 June 2005 that there was no further work available for him to undertake with the respondent and 
he returned to the respondent’s farm in the middle of July 2005 and he made no effort to contact Mr Kilpatrick until 8 August 
2005 about further employment and it was only when he was advised then that there was no further work available for him 
after making a general enquiry about the possibility of further work at the farm that the applicant took steps to contest his 
termination.  This was some five weeks after he was terminated by the respondent.  I therefore find that the applicant does not 
have an acceptable reason for the lengthy delay of 28 days in lodging this application, which in my view is a significant period 
and I accept that the respondent will suffer some disadvantage in having to meet this claim given the lapse in time for lodging 
this application.  Furthermore, the applicant gave no evidence indicating to the respondent that he intended to contest his 
termination prior to serving this application on the respondent. 

23 Given the above findings and taking into account the relevant factors to consider in an application of this nature I find that it 
would be unfair to accept this application.  In reaching this view I take into account that I have found that the applicant did not 
give an acceptable reason for the lengthy delay in lodging this application and there is insufficient to establish that the 
applicant has an arguable case and that the applicant gave no prior indication to the respondent that he would be contesting his 
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termination.  It is my view therefore that in all of the circumstances it would be unfair for the Commission to exercise its 
discretion to grant an extension of time within which to file this application.  For these reasons an extension of time in order to 
lodge this application is not granted. 

24 An order will therefore issue dismissing the applicant’s claim under s29(1)(b)(i) of the Act. 
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Order 
HAVING heard Mr L Mason on his own behalf and Mr P Brunner of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the part of the application referred under s29(1)(b)(i) be, and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Order issued  
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Reasons for Decision 
1 On 7 January 2005 David Sutton (“the applicant”) referred an application to the Commission under s 29(1)(b)(ii) of the 

Industrial Relation Act 1979 (“the Act”) claiming benefits were allegedly due under his contract of employment with Cunard 
Technologies Pty Ltd (“the respondent”).  In total the applicant claims 369.78 hours of annual leave were outstanding as at 
resignation, a total of $14,473.19 (gross).   

2 From the outset the respondent opposed the claim although in correspondence received by the Western Australian Industrial 
Relations Commission (“the Commission”) the respondent acknowledged there may be some moneys outstanding.   

Background  
3 A conference was held between the parties on 18 February 2005.  No agreement was able to be reached and the Commission 

directed the parties confer to resolve the outstanding matters.   
4 From 18 February 2005 up until the hearing of the matter on 18 November 2005 some history needs to be recorded as relevant 

to whether the Commission should hear and determine the matter in the absence of the respondent.  From the Commission’s 
records a number of contacts were made by the applicant’s agent in an attempt to meet with the respondent.  Written 
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correspondence was sent to the Commission indicating that the respondent was prepared to meet with the applicant, although 
on each occasion there appeared to be a general reluctance to include the applicant’s agent in such discussions.  In March 2005 
the applicant requested a further conference be convened.  The Commission contacted the respondent on several occasions to 
be advised that the directors were out of the country.  The Commission forwarded correspondence to each party expressing 
concern at the delays advising that the matter ought be progressed as quickly as possible.  Some time in October 2005 the 
applicant requested the matter proceed to arbitration.  In light of the delays that had occurred the Commissioner determined 
that conciliation in all the circumstances had been exhausted and referred the matter for hearing and determination.    

5 Details of the hearing were forwarded to each party.  No correspondence was returned.  At 7:12am on 18 November 2005, the 
morning of the hearing, a phone message was received in the Commissioner’s chambers advising that Mr Stanley, a director of 
the respondent, had reached a settlement with the applicant.  The Commissioner’s associate contacted the applicant’s agent to 
clarify progress and was informed that no such settlement had been reached and indeed no contact had been made either with 
the applicant or his agent.   

6 The Commission is satisfied that both parties have had more than one month’s notice of the date of hearing of the matter.  I am 
satisfied the Notice of Hearing was sent to the respondent and that no mail has been returned.  I am satisfied that given the 
phone call to my chambers early on 18 November 2005, some three hours before the commencement of the hearing, that the 
respondent knows this matter is on.   

7 The applicant led evidence that for 72 hours prior to the hearing there had been no contact between himself and either Mr Hall 
or Mr Stanley, directors of the respondent.  The applicant informed the Commission in evidence he was contacted by Mr Hall 
earlier in November 2005 and arrangements were made for discussions between the applicant and Mr Stanley.  Specific times 
and a date were nominated and agreed and the applicant made himself available on the phone number provided.  On the 
evidence of the applicant no contact was ever made with the exception of a phone message received on the applicant’s mobile 
some 3-4 days prior to the hearing from Mr Hall.  No return phone number was left and therefore the applicant was unable to 
return the call.  Of concern, given the content of the message conveyed to the Commission by way of the phone message, it 
would appear that the respondent has misled the Commission.   

8 I was satisfied that at no stage was any settlement reached based on the evidence before the Commission.  The Commission 
considered the issues and the submissions regarding the respondent’s absence from the hearing.  It remained for the 
Commission to determine whether or not the application ought be adjourned in accordance with the principles outlined in the 
decision of the Supreme Court of Western Australia in Myers v. Myers (1969) WAR 19.  In the present circumstances the 
Commission considered the test as espoused in Myers v. Myers was satisfied in the applicant’s favour.  There was, in the 
Commission’s view a reasonable prospect, given the behaviour of the respondent, of ongoing delays if the application did not 
proceed.  It was appropriate therefore the Commission proceed to deal with the matter in the absence of the respondent, having 
regard to the powers granted to me under s 27(1) (d) of the Act and I so determined.  

Applicant’s evidence and submissions 
9 The applicant gave evidence that he applied for a job with the respondent having seen the position advertised in the newspaper.  

The initial position was for Administration Manager and the applicant was successful and was first employed by the 
respondent in 1997. A short time later on the applicant’s evidence he was asked by the respondent to become the Reference 
Operations Manager (General Manager) a position the applicant held through to his resignation in 2004.  

10 On the evidence of the applicant, the offer of employment was in writing, in correspondence from the respondent dated 22 
May 1998.  On the applicant’s evidence the offer of employment as outlined in Exhibit T1 was accepted: 

“22 May 1998 
Mr David Sutton 
29 Ionic Street 
Rossmoyne  
WA   6148 
Dear David 
Reference Operations Manager Position 
Cunard Technologies are pleased to offer the above position under the terms and conditions as set out below: 
1. 3-month probation period with either party able to terminate this agreement by the issuance of 1 week’s notice.  
2. Following the initial 3-month probationary period employment will be confirmed in writing on a permanent basis.  

The agreement can then be terminated for any reason by either party with issuance of 30 days written notice. 
3. Annual Salary will be paid in the amount of $47,000.00 plus superannuation in accordance with the current 

superannuation guaranteed (sic) levy.  Superannuation to be paid to the fund nominated by the employee. 
4. First salary review will be after 6 months (sic) employment and from that point on salary will be reviewed 

annually. 
5. An incentive bonus will be paid on an annual basis and will be dependent on the net profit results of the company. 
6. The position will report directly to the General Manager. 
7. Annual leave will be paid at the rate of 20 working days per annum. 
8. 5 days sick leave will be paid per annum. 
I trust you find the above is acceptable and I look forward to working with you in the future. 
It would be appreciated if you could acknowledge your acceptance of the above offer where indicated and return the 
dully (sic) executed copy as soon as possible. 
Best regards  
Mark Harris 
General Manager ______________ 

Accepted 
David Sutton” 

(Exhibit T1) 
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11 The applicant led in evidence that the respondent issued payslips for every pay period to all employees including himself and 
through evidence a copy of the final payslip received from the respondent (Exhibit T2) was introduced. Exhibit T2 specified an 
outstanding holiday leave accrual of 369.78 hours at the time of his resignation: 

“Cunard Technologies Pty Ltd 
A.B.N. – 97 009 241 016 

Pay Advice 
For 

David Sutton 
Date: 8/09/2004 Cheque No: DD2947.1 
Paid: Fortnightly Gross Pay: $2,504.95 
Period Ending: 10/09/2004 Nett Pay: $1,710.65 

Description Hours 
worked 

Hourly 
Rate 

Gross 
Amount 

Deductions & 
Entitlements 

Year to Date 

Base Hourly 64 $35.50 $2,272.00 Wages $14,768.00 
Car Allowance   $232.95 Wages $1,514.19 
Salary Sacrifice   -$150.30 Superannuation -$976.93 
PAYG Withholding   -$644.00 Tax -$4,678.00 
Holiday Leave Accrual 4.93   Entitlements 369.78 
Sick Leave Accrual 2.46   Entitlements 305.28 
Superannuation   $225.45 Superannuation $1,465.40” 

(Exhibit T2) 
12 The person responsible for the calculation of the payslips was, on the evidence of the applicant, the Administration Manager, 

Ms Fosberry.  The applicant led in evidence his base hourly rate was $35.50 at the time of resignation and that for each hour 
worked (inclusive of annual leave) he received a car allowance from the respondent of $3.64 per hour, evidence corroborated 
by the pay advice slip (Exhibit T2) together with the group certificate (Exhibit T5).  At the time of his resignation the applicant 
led in evidence his total hourly rate was $39.14 leaving an outstanding contractual entitlement of $14,473.19 gross.  The 
applicant led evidence that since his resignation he has received no part of the outstanding entitlement even though he has 
made a number of attempts to secure payment of the entitlement from the respondent.  

13 The applicant tabled a consolidated report of all annual leave accrued and leave taken since the commencement of his 
employment with the respondent (Exhibit T3). The report had been prepared by the applicant and the information, on the 
evidence of the applicant, had been drawn from his payslips received each pay period from the respondent. 

Conclusions 
14 I have considered carefully the verbal and written evidence and submissions by the applicant.  It is my view that his evidence 

was given honestly and to the best of his recollection.   I accept that the applicant was employed by the respondent between 
1997 and 10 September 2004.  I accept also that the applicant was employed under a contract of employment initially as 
Administration Manager in 1997, and subsequently General Manager, from May 1998. The Commission accepts the applicant 
was offered and accepted the contract by written confirmation (Exhibit T1).  

15 The Commission accepts that the applicant was entitled to, under his contract of employment with the respondent, annual leave 
to be paid at the rate of 20 working days per annum.  It is clear that the applicant had an outstanding entitlement to annual leave 
on resignation from the respondent. The Commission accepts the exhibits tabled reflected the outstanding entitlement, in 
particular Exhibit T2, the final payslip.    

16 The Commission finds that at the time of the applicant’s resignation from the respondent the applicant had been denied 369.78 
hours of accrued holiday leave.  The Commission finds the total amount outstanding, inclusive of the base hourly rate of $35.50 
and of car allowance at $3.64 per hour, to be $14,473.19 gross.   The Commission also notes that the respondent in his Notice 
of Answer and Counter Proposal acknowledged there “may be some outstanding entitlements”.  

17 The Commission finds the outstanding entitlement claimed is clearly specified on the respondent’s final pay slip to the 
applicant. The onus in matters such as these, is on the applicant to prove that his claims are benefits to which he is entitled 
under this contract of employment.  It is for the Commission to ascertain whether the claim constitutes a benefit denied under 
such a contract, having regard to the obligation of the Commission to act according to equity, good conscience and the 
substantial merits of the case.  For this purpose the principles as per Belo Fisheries v. Froggett (1983) 63 WAIG 2394 and 
Perth Finishing College Pty Ltd v. Watts (1989) 69 WAIG 2307 are applied.  It is the Commission’s view that the applicant 
has made out his claim that he has been denied benefits due to him under his contract of employment with the respondent for 
accrued annual leave.  I consider the applicant has proved that the 369.78 hours of annual leave was outstanding at the time of 
his resignation, that the claim sought is an entitlement under the applicant’s contract of employment. 

18 The Commission therefore considers, on the basis of equity and good conscience and the substantial merits of the case that the 
applicant’s claim for denied contractual benefits ought to be granted in full.  The terms of the order which will issue ought to 
be complied with by the respondent within 21 days given this amount is more than one year outstanding.   

19 In summary I determine that the applicant is entitled to $14,473.19 in outstanding contractual benefits.  A minute of 
declaration and order will now issue reflecting these reasons and requiring the payment to be made in accordance with the 
Commission’s decision.  The Commission orders accordingly. 

20 At the conclusion of the hearing the applicant foreshadowed he would be seeking an order for costs.  The respondent’s late 
phone-call to the Commission on the morning of the hearing leads me to the belief that whilst perhaps not intending to mislead 
there was an attempt by the respondent to persuade the Commission that settlement had been reached with the applicant when 
clearly, on the evidence the Commission finds that not to be the case.  The Commission finds there to have been no contact 
either with the applicant or his agent and the respondent in the 48 hours prior to the hearing. 
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21 Subsequent to the hearing the respondent made written submissions to the Commission requesting any payments be divided 
into twelve equal parts to ease the burden on the respondent’s business.  In response the applicant opposes the request.  The 
Commission considers this was not a matter before it at the time of the hearing;  

“I will issue my reasons for decision later but the grant is made … the claim is made out in full.” 
(Mayman C page 20) 

The Commission is not prepared to make a determination on this issue until such time as both parties have had the opportunity 
to address the matter of dividing of payments at a Speaking to the Minutes to be scheduled.  

 

2005 WAIRC 03356 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID ERNEST SUTTON 
APPLICANT 

-v- 
CUNARD TECHNOLOGIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 19 DECEMBER 2005 
FILE NO APPL 12 OF 2005 
CITATION NO. 2005 WAIRC 03356 
 
 
Result Order issued 
Representation 
Applicant Mr K. Trainer (as agent) 
Respondent Mr V. Hall 
 
 

Order 
HAVING heard Mr K. Trainer (as agent) on behalf of the applicant and Mr V. Hall on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that David Ernest Sutton is owed contractual benefits; 
(2) NOTES that Mr Hall and Mr Stanley, as Directors of the respondent, each give their personal guarantee to honour the 

payments referred to in clause (3) of this order;  
(3) ORDERS: 

(a) THAT Cunard Technologies Pty Ltd pay the amount of $14,473.19 (gross) by electronic funds transfer to the 
bank account of David Ernest Sutton;  

(b) THAT the payment referred to in (3)(a) of this order to David Ernest Sutton be divided into seven equal and 
separate payments of $2064.86 (gross) per payment; 

(c) THAT the first payment be made on or before 31 December 2005; 
(d) THAT each payment thereafter be made monthly on or before the last day of each month, commencing in 

January 2006; and 
(e) THAT each payment shall be deemed to stand alone for the purposes of enforcement of this order. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 03368 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENDA SHIRLEY WAGHORN 
APPLICANT 

-v- 
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RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD THURSDAY, 22 SEPTEMBER 2005 
DELIVERED TUESDAY, 20 DECEMBER 2005 
FILE NO. APPL 447 OF 2005 
CITATION NO. 2005 WAIRC 03368 
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Catchwords Industrial Law (WA) – dismissal of employment – jurisdiction - alleged harsh, oppressive and unfair 

dismissal – Commission lacks jurisdiction - application dismissed – denied contractual benefits to be 
determined -  Industrial Relations Act 1979 (WA) – s 29(1)(b)(i) & (ii) 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr B. Waghorn on behalf of the applicant 
Respondent Mr M. Barrett-Lennard (of counsel) 
 
 

Reasons for Decision 
1 This is a claim by Glenda Shirley Waghorn (“the applicant”) pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 

(“the Act”).  The applicant claims she was harshly, oppressively and unfairly dismissed by Grey Willow Pty Ltd t/a Landsdale 
Plants (“the respondent”).  The applicant does not seek reinstatement, but rather compensation for loss and injury by way of an 
order pursuant to s 23 of the Act, some $7,200 (gross).  In the claim filed in the Western Australian Industrial Relations 
Commission (“the Commission”) the applicant alleges denied contractual benefits, some 6 weeks sick leave ($3,600 gross) and 
leave loading in accordance with the provisions of the Horticultural (Nursery) Industry Award No. 30 of  1980.   

2 The respondent opposes the applicant’s claim submitting that there was no dismissal of the applicant.  If the Commission finds 
against the respondent on this question, then of particular relevance to the respondent was the status of the applicant, in that the 
applicant was at all times a casual and therefore not entitled to sick leave or leave loading.   

3 During proceedings the Commission, with the consent of the parties, amended the name of the respondent to Grey Willow Pty 
Ltd trading as Landsdale Plants to properly reflect the legal entity responsible for the employment of the applicant, pursuant to 
s 27(1)(l) of the Act.   

4 Relevant facts were submitted at the outset by consent, those being: 
• that the applicant commenced work with the respondent on 26 October 1995; 
• On 4 October 1996 the Principle Terms of Employment Agreement document was signed (Bundle A); 
• An accident occurred at the applicant’s home on 26 February 2005; 
• On Monday 28 February 2005 the applicant contacted the respondent’s representative, Mrs Kendall that 

she would be unable to work; 
• Between 28 February 2005 and 11 April 2005 there were several communications between the parties; 
• On 11 April 2005 the applicant called Mrs Kendall and advised she was able to return to work the next 

day;   
• Mrs Kendall called back half an hour after the initial phone call and advised the applicant that she could 

work only Mondays and Fridays and that she would require a medical clearance prior to commencing; 
• On 12 April 2005 the applicant received a letter from the respondent dated 8 April 2005 (Bundle A); and 
• The wages of the applicant were $600 (gross) for 37½ hours worked. 

5 A number of documents were tendered by consent at the commencement of proceedings: 
• the Principle Terms of Employment Agreement signed by the parties on 4 October 1996; 
• Correspondence from the respondent to the applicant dated 8 April 2005; 
• A medical certificate dated 21 July 2005 issued on behalf of the applicant; and 
• A letter by the respondent dated 26 May 1999 relating to jury duty and two page summons to the juror, 

being the applicant, in that matter. 
(All four documents were submitted as Bundle A) 

Applicant’s Evidence and Submissions 
6 The applicant was employed by the respondent for more than nine years, from 26 October 1995.  At the time of her initial 

employment the applicant was informed she was a casual employee and would receive a 20% loading, terms she accepted.  
The applicant submitted that when first employed there was no expectation of regular or ongoing work with the respondent 
although as led in evidence this changed as her employment with the respondent continued. 

7 The duties of the applicant involved restocking, retail, pricing of plants and customer liaison in and around the plant nursery.  
A Principle Terms of Employment Agreement was signed by the parties on 4 October 1996 reflecting the status of the 
applicant’s employment relationship to be that of a casual.  Working hours from the commencement of the contract were 
8:30am to 4:30pm, Monday to Friday on a regular basis, continuing throughout the applicant’s employment.  Time off for 
unplanned events such as emergencies was made up by the applicant working additional hours to ensure 37½ hours were 
completed each week.  From time to time unpaid leave was taken by the applicant although this became more difficult in 
recent years due to staff shortages.  The applicant submitted that in March 2000 one week was taken off due to ill health.  At 
the conclusion of that period the respondent paid to the applicant the equivalent of one week’s pay for that particular week.  It 
was submitted by the applicant that the work with the respondent although initially casual, quickly became regular and there 
was an expectation of an ongoing relationship with the employer in full-time employment.   

8 The applicant led in evidence she was dismissed by the respondent through correspondence dated 8 April 2005 and received 
on 12 April 2005.  The applicant asserts the dismissal was at the instigation of the respondent after an extended period of sick 
leave, some 6 weeks, following an accident at home.  The leave was unpaid.  Throughout her leave period the applicant led 
evidence that the respondent was kept informed by phone-calls and on one occasion by way of a visit to the workplace with her 
husband. 

9 The applicant led evidence that at the time that she injured her foot in late February 2005 she fully informed the respondent 
that the period off work could be up to six weeks.  Early in March 2005 the applicant delivered a medical certificate in person 
to the respondent.  The respondent was kept informed from time to time during the six week period and on 11 April 2005 the 
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applicant phoned the respondent to inform her that she was ready to return to work on and from 12 April 2005.  On the 
evidence of the applicant a discussion with Mrs Kendall took place where an offer was made for the applicant to return to work 
on the basis of two days per week.  The applicant led evidence that a part-time job was not useful and that full-time work was 
required: 

“Did you expect to be re-employed as a full-timer? - - - Yes, I did.  I thought if - - - if things got difficult they would 
probably take someone else and just as a temporary thing and my job would be there when I got back but that wasn’t so.   
Why did you think that? - - - Because I’d - - I’d worked for the company for such a long time and I’d been told I was a 
valuable employee.” 

(Transcript page 16) 
10 The applicant, in cross-examination confirmed that she had discussed with Mrs Kendall  the letter forwarded by the respondent 

and as yet unseen by the applicant. The applicant denied on several occasions that she was informed by Mrs Kendall to 
disregard the letter’s contents.  The applicant confirmed in cross-examination that a further telephone conversation occurred 
with the respondent later that week where an offer for an initial return to work was rejected by the applicant. 

Respondent’s Evidence and Submissions 
11 The respondent submitted that for all purposes the applicant was employed as a casual employee.  The respondent referred to 

an extract from that document: 
“The parties hereto agree and confirm that the principle terms of employment pursuant to which the Employer and 
Employee carry out their activities are, and continue to be, as follows: 
1. The Employee as a part-time casual Employee, and as such the employment as of a temporary nature, able to be 

terminated by either party on a day’s notice and without reason, the number of hours worked by the Employee 
is liable to be altered on a day’s notice by either party, and the tasks’ required or willing, to be performed are 
entirely at the election of the parties are made very widely from time to time.  Specifically it is agreed that no 
duty either to continue to employ the Employee, nor to continue as an Employee is owed by either Employer or 
Employee to the other. 

2. …………………………………. 
Dated this 4th day of October 1996 ” 

(Exhibit - Bundle A) 
12 The respondent submitted that provisions of the Horticultural (Nursery) Industry Award No. 30 of 1980 supported the status of 

the applicant to be that of a casual:  
“8. – Casual Employees  
(1) A casual employee is one who is engaged and paid as such. 
(2) A casual employee is to be informed that he or she is employed on a casual basis before he or she is engaged. 
(3) The service of a casual employee may be terminated by one hour’s notice, given by either side, on any day. 
(4) A casual employee shall not receive paid leave under the entitlements in this award. 
(5) A casual employee, except as otherwise provided in this award, shall be paid the ordinary hourly rate prescribed 

for the classification of work performed with the addition of 20 percent.” 
and 
“13. – Sick Leave 
(1) (a) ………… 
(10) The provisions of this clause shall not apply to casual employees.” 

(Horticultural (Nursery) Industry Award No. 30 of 1980) 
13 The respondent submitted that the contract of the applicant as a casual could continue indefinitely given that both parties knew 

at all times the employment was casual.  The applicant received a loading of 20% in addition to her base wage, relevant to 
casual employment.  The respondent submitted that from time to time the applicant took leave which was not paid. 

Preliminary Issue 
14 It is quite clear that when the jurisdiction of the Commission is challenged, such a challenge must be addressed before the 

merits of the application can be dealt with.  Prerequisites for the jurisdiction of the Commission to arise in matters such as the 
application before the Commission are that the person making the claim must have been an employee who has been dismissed 
from a contract of service.  The relevant section of the Act, s 29(1)(b)(i) is as follows: 

“29. (1) An industrial matter may be referred to the Commission  
(a) … 
(b) in the case of a claim by an employee  

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or 
order, to which he is entitled under his contract of service, 

by the employer” 
15 For there to be authority for the Commission to proceed any further to enquire into and deal with an allegation of unfair 

dismissal it is necessary for the applicant to have been dismissed.  The question of whether or not the applicant was dismissed 
by the respondent involves matters of fact.  In this matter the respondent submits there was no dismissal. 

16 In this case there was conflict as to whether: 
• the correspondence sent to the applicant (dated 8 April 2005); 
• the subsequent telephone conversations between Mrs Kendall and the applicant; 
• the offer by the respondent for the applicant to re-commence on two days per week; and 
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• the subsequent refusal by the applicant to accept the offer; 
constituted a dismissal as was asserted by the applicant. Alternatively, whether, as the respondent contends, there was every 
intention on the part of the respondent for the applicant to resume her normal employment, that being 37½ hours per week, as 
soon as was practicable, commencing initially on two days per week.  An intention that was made clear by Mrs Kendall.  

17 It is the Commission’s view, on balance, that the working hours were able to be changed. I refer specifically to an extract from 
the Principal Terms of Employment document: 

“1. … the number of hours worked by the employee is liable to be altered by notice of either party ….” 
(Exhibit - Bundle A) 

The applicant, in the Commission’s view, on balance was never dismissed.  The Commission finds that the applicant refused 
the alternative working hours offered by the respondent and resigned her employment with the respondent.  

18 On the submissions and evidence before the Commission whilst the applicant was disappointed she was not able to achieve the 
full-time hours hoped for by the respondent on her immediate return to work, the Commission is not persuaded that the 
respondent dismissed the applicant.  Therefore, the Commission is not persuaded, on the balance of probabilities that the 
applicant’s advice of resignation when offered the recommencement on two days a week was other than one voluntarily 
tendered by her after considering her position and discussing it with her husband.  The Commission on the basis of 
submissions and evidence is satisfied that the applicant was not dismissed to attract the Commission’s jurisdiction and 
I therefore dismiss the applicant’s unfair dismissal claim.   

19 An order will issue to this effect. 
Conclusion 
20 A further consideration is the application for contractual entitlements currently before the Commission.  In respect of this 

application there are several considerations to be made.  The respondent submitted that at all times the applicant’s employment 
with the respondent was casual in nature, therefore the claims by the applicant for denied benefits of 6 weeks sick leave 
($3,600 gross) and leave loading in accordance with the Horticultural (Nursery) Industry Award No. 30 of 1980 are without 
foundation. 

21 On the evidence and submissions the working arrangements between the applicant and respondent were anything but casual.  
The applicant worked the same number of hours, those being 37.5 over the same days each week, the employment was regular 
and the applicant had a reasonable expectation that the work will be available on an ongoing basis.  The applicant had a 
consistent starting and finishing time and there was between the applicant and the respondent a reasonable mutual expectation 
of continuity of employment.   I so find. 

22 Whether an employee is truly a casual employee, engaged on a series of separate contracts of employment, or not, is largely a 
question of fact: Serco (Australia) Pty Ltd v John Joseph Moreno (1996) 76 WAIG 937.  Whilst I acknowledge that when first 
employed by the respondent the applicant was, for all purposes a casual employee the Commission is satisfied that as time 
went on the applicant's employment, from the evidence, was anything but casual and the contract changed to full-time 
employment where the respondent and applicant had a mutual expectation of ongoing work, regardless of the Principle Terms 
of Employment Agreement signed some years earlier.  The applicant’s employment in recent years would, in the 
Commission’s view, be subject to the Horticultural (Nursery) Industry Award No. 30 of 1980.  I so find. 

23 In relation to the claim by the applicant for denied contractual benefits the Commission foreshadowed at the conclusion of the 
hearing that the parties would be provided with an opportunity for further written submissions specifically on this issue.  
Accordingly, the parties are asked to submit by close of business on 20 January 2006 their views with respect to the 
outstanding denied contractual benefits. 

 

2005 WAIRC 03415 
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APPLICANT 

-v- 
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RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 22 DECEMBER 2005 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr B. Waghorn on behalf of the applicant 
Respondent Mr M. Barrett-Lennard (of counsel) 
 
 

Order 
HAVING HEARD Mr B. Waghorn on behalf of the applicant and Mr M. Barrett-Lennard (of counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby – 

(1) ORDERS THAT the s 29(1)(b)(i) application be and is hereby dismissed for want of jurisdiction; 
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(2) INVITES the applicant and the respondent to provide to the Commission further written submissions on the 
issue of the denied contractual benefits by close of business on 20 January 2006.  

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 03223 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATE AMBER WALLIS 
APPLICANT 

-v- 
BURBRIDGE GROUP PTY LTD T/A ZORRO'S RESTAURANT, MADDINGTON 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
HEARD WEDNESDAY, 30 NOVEMBER 2005 
DELIVERED MONDAY, 5 DECEMBER 2005 
FILE NO. APPL 246 OF 2005 
CITATION NO. 2005 WAIRC 03223 
 
 
CatchWords Industrial Law (WA) - Termination of employment – Harsh, oppressive and unfair dismissal – Issues 

in relation to applicant’s performance – Lack of procedural fairness – Applicant unfairly dismissed – 
Application upheld - Reinstatement impracticable - Compensation ordered – Industrial Relations Act 
1979 (WA) s 29(1)(b)(i) 

Result Application claiming unfair dismissal granted  
 Compensation awarded 
Representation 
Applicant Mr T Solomon 
Respondent No appearance 
 
 

Reasons for Decision 
1 The applicant, Ms Wallis, claims that she was harshly, oppressively or unfairly dismissed from her employment as supervisor 

of Zorro’s Restaurant in Maddington.   
2 Ms Wallis gave evidence during the course of the hearing on 23 June 2005 for this application to be received beyond the 28 

days prescribed by s.29 of the Industrial Relations Act 1979.  That evidence was uncontroverted.  On 5 July 2005, I issued 
Reasons for Decision dealing with the referral out of time and granting that application.  Ms Wallis has requested that the 
Commission take account of the evidence given by her on 23 June 2005, in addition to the evidence she has given on 30 
November 2005, when the claim of unfair dismissal was heard.  I also note that the Reasons for Decision issued on 5 July 2005 
sets out much of the factual background to this matter.   

3 Having accepted Ms Wallis’s previous evidence, with her evidence given on 30 November 2005 being uncontested, and having 
observed Ms Wallis as she gave her evidence, I find that she was open and honest, reciting the facts to the best of her 
recollection.  Therefore, I accept Ms Wallis’s evidence.  I do so although it was quite clear that during the course of her giving 
evidence on 30 Novembers 2005, she was upset and, at times, confused.  I must say that that confusion was not helped by her 
advocate’s lack of clarity in respect of the questions put to her, particularly given that much of the evidence had already been 
given by her previously in respect of the application being out of time.  In any event, I am satisfied that the applicant has given 
her evidence honestly.   

4 The facts in this matter are that Ms Wallis’s employment commenced on 9 November 2004 and was terminated on 23 
November 2004.  She had seen an advertisement for the job by a job agency called Job Find, in Maddington.  She did not 
respond to the job agency but went to Zorro’s Restaurant to seek employment.  At the restaurant, she was interviewed by Mr 
Mark Williams who identified himself as the project manager.  Ms Wallis gave him her resume.  She was asked by him what 
experience she had as a restaurant supervisor and informed him that from the period March to October 2004, she had held such 
a position.  She was told that she was successful and was to commence employment the following Wednesday, but, in fact, she 
was called in to start work on Saturday, 9 November 2004.  Her salary was $912.00 per week.  Ms Wallis completed her tax 
declaration form, however the Australian Taxation Office has advised her that no such form is retained by them. 

5 Ms Wallis supervised approximately 10 staff on the floor of the restaurant.  The head chef, Karen, supervised the 5 to 7 kitchen 
staff.  Ms Wallis understood that her immediate supervisor was Mr Williams.  Her duties included preparing the roster, and 
supervising the day to day operation of the restaurant.  She worked 6 days per week in the 2 weeks or so in which she was 
employed, and she had no full days off.  She had the power to hire and fire and did indeed exercise that authority.   

6 Soon after she started employment, Ms Wallis indicated to Mr Williams something to the effect that she was employed by 
Zorro’s and he corrected her saying that she was employed by the Burbridge Group.  A staff member came to her asking the 
name of the company and its ABN so that she could advise Centrelink.  Ms Wallis advised the employee of the company 
name, being Burbridge Group, and asked Mr Williams for the ABN.  He said that he did not have it and would get back to Ms 
Wallis but did not do so before her employment terminated.   

7 Ms Wallis received no training or induction.  She received no advice on how to operate the cash register, which she was 
required to do, but she had operated a similar machine previously and therefore taught herself as was necessary.  She does not 
recall receiving any complaints regarding her performance or about the cash register being short.  At the end of each day, she 
would send a text message advising of the daily totals to the mobile telephone of Mr Richard Trainer’s personal assistant.  Ms 
Wallis would also speak to Mr Trainer from time to time regarding any supplies which needed ordering, other than if she 
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arranged it with Karen, the head chef.  She saw Mr Trainer once or twice during her employment, and Mr Williams attended 
the restaurant a number of times a week.  Neither Mr Trainer nor Mr Williams raised any issues with her regarding how she 
supervised the staff.   

8 The circumstances of the termination are set out in the Reasons for Decision of 5 July 2005, being that: 
“4. On Monday 22 November 2004, the applicant started work at approximately 1.00pm.  That evening, Mr Trainer 

brought into the restaurant a young woman named Sam.  Nothing was mentioned to the appellant about the purpose of 
Sam being in the restaurant and so she later asked Sam what her role was and Sam replied that she was there to take 
over the applicant’s job.  The applicant says that she was shocked and stunned by this.   

5. At around 6.30pm the applicant spoke to the head chef, Karen, and asked her if she knew what was going on.  Karen 
told her that she knew about it and that Sam had been brought in to take over the applicant’s job.  The applicant said 
that she continued to work although she was very upset.  Between 8.00pm and 8.30pm, she spoke to Karen and said 
that she was very upset and did not believe that she could work out the rest of her shift.  The applicant informed 
Karen of what was required for the rest of the evening and she says she asked Karen if she could go home.  She says 
that Karen said that it was ok.  She said goodbye to Sam in passing.  She left approximately 2 hours prior to the 
normal end of her shift, which was when the restaurant closed.  She went home, saw that her child was in bed, spoke 
to her partner and went to bed.  

6. On the next morning at around 8.00am, the applicant telephoned Mr Trainer’s personal assistant, Dianne, and asked if 
she knew what was going on.  Dianne informed her that she did not know what was going on and would have Mr 
Trainer contact her.  Some time between 9.00am and 10.00am that day, Mr Trainer telephoned the applicant.  She 
asked him what was going on and why Sam had been brought in.  He advised her that Sam was there to take over 
from her, and that the applicant was no longer required.  The applicant asked why and he replied that she was not 
customer service-orientated and was not doing her daily totals correctly.  In respect of the customer service 
orientation, the applicant says that she told Mr Trainer that he was the first person who had ever said that to her.   

7. The applicant says that Mr Trainer commented to her that by leaving early the previous evening she had abandoned 
her employment and that was not on.  She told him that she was extremely distressed and it was not fair to not tell her 
what was going on.  She says that he changed the subject.  She asked if she could still work at the restaurant but as a 
waitress and he declined this offer.  He said to her that she should speak to Dianne, his personal assistant, regarding 
the rest of her wages.  The conversation ended at this point.”  

(85 WAIG 2034) 
9 Ms Wallis says that she has been unfairly dismissed as there was no training provided to her and she was not advised during 

the course of her employment of any issues in her performance which required rectification.  She was given no chance to 
improve and was dismissed without warning.  She says there was no fair go all round.  She says that reinstatement is not 
practicable, the restaurant has closed.  Ms Wallis seeks compensation of 6 weeks’ pay for the unfair dismissal.   

10 Ms Wallis’s evidence, which I accept, and that which is set out in the Reasons for Decision of 5 July 2005, indicates that over 
the weeks following the termination of her employment, Ms Wallis had difficulties associated with the breakdown of her 
relationship and finding childcare for her 3 month old child.  She says, though, in her evidence that she was seeking 
employment and sometime in January 2005, she obtained employment of approximately 3 shifts per week in another 
restaurant.  She seeks payment of the difference between her income of $200.00 per week with the new employer and $912.00 
per week that she would have received from her employment with the respondent.  She calculates her claim as being 6 weeks’ 
pay at $912.00 per week, totalling $5,472.00.  From this is to be deducted $1,200.00, being 6 weeks’ pay at $200.00 per week, 
leaving a total of $4,272.00.   

Conclusions 
11 I find that Ms Wallis was given no training, and no issues were raised with her during the 2 weeks of her employment.  The 

termination of her employment arose without warning.  It was undertaken over the telephone in circumstances where she had 
already been advised the previous day that another person, who had arrived in the restaurant, was to take her job.  The 
circumstances demonstrate that the termination was undertaken in a callous manner.  I find that in the circumstances the 
termination of employment was indeed unfair.   

12 As to the appropriate remedy, reinstatement is not practicable as the restaurant has closed.  I find that Ms Wallis has suffered 
the loss of her salary of $912.00 per week for the period 23 November 2004 to mid January 2005 when she obtained work for 3 
shifts per week, resulting in income of $200.00 per week.  I note that while Ms Wallis says that following her dismissal, she 
was always seeking work, she had difficulties in lodging her application within time due to the breakdown of her relationship 
with her partner, the need to find other accommodation, and to find child care.  These difficulties and her looking for work are 
not mutually exclusive, she could indeed have continued to look for work in spite of, and perhaps because of, the difficulties 
she encountered in her personal circumstances. 

13 Therefore, she suffered a loss of at least 6 weeks’ pay at $912.00 per week.  From then, she suffered an ongoing loss of the 
difference between $912.00 per week and the $200.00 per week she received from the work she obtained in mid January 2005.  
Therefore, her loss is at least the amount of $4,272.00 which she claims.  It is quite clear that Ms Wallis’s loss has been 
significantly more than the amount she has claimed.   

14 Ms Wallis has not claimed compensation for injury although it is clear that she was upset by the manner in which she was 
treated and that it has had consequences for her.  Given that Ms Wallis claims a particular amount which is less than her loss, it 
is appropriate that the amount claimed be awarded to her and an order shall be made for the payment of the amount she claims 
being $4,272.00.   

15 It is appropriate to record at this point the poor standard of advice and representation provided to the applicant.  Her 
representative appears to be quite out of his depth in the issue of the name of the respondent, appearing to spend a significant 
amount of time in pursuit of information in the most unproductive, inefficient and confused manner.  The way he has 
conducted the whole case has been unsatisfactory.  I would have serious concerns if Ms Wallis is expected to bear the costs of 
the representation and advice that she has received.  I have little doubt that had she been represented by a competent advocate, 
the outcome for Ms Wallis could well have been better.  
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2005 WAIRC 03280 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATE AMBER WALLIS 
APPLICANT 

-v- 
BURBRIDGE GROUP PTY LTD T/A ZORRO'S RESTAURANT, MADDINGTON 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 12 DECEMBER 2005 
FILE NO APPL 246 OF 2005 
CITATION NO. 2005 WAIRC 03280 
 
 
Result Dismissal found to be unfair 
 Compensation ordered 
 
 

Order 
HAVING heard Mr T Solomon on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby: 

1. DECLARES that the applicant was unfairly dismissed from her employment with the respondent. 
2. FINDS that reinstatement would be impracticable. 
3. ORDERS that within 7 days of the date of this order the respondent shall pay to the applicant the amount of 

$4,272.00 as compensation for unfair dismissal. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 01382 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICKY JULIAN ZACCARIA 
APPLICANT 

-v- 
KAEFER INTEGRATED SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 MARCH 2005 
FILE NO. APPL 13 OF 2005 
CITATION NO. 2005 WAIRC 01382 
 
 
Catchwords Industrial law - Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of 

referral out of time – Application referred outside of 28 day time limit – Relevant principles to be 
applied – Commission satisfied applying principles that discretion should be exercised – Acceptance 
referral out of time granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(2), s 29(3). 

Result Application accepted out of time 
Representation 
Applicant Mr M Zaccaria as agent 
Respondent Mr D Jones as agent 
 
 

Reasons for Decision 
(Ex Tempore) 

1 I have given this matter some considerable thought in the intervening period since the matter was last heard, and I have also 
carefully considered the submissions that have been made this morning by the agent for the respondent and briefly in reply by 
the applicant's agent. 

2 The principles, as Mr Jones correctly pointed out, in relation to matters of this kind, are referred to by the Industrial Appeal 
Court in Malik v Paul Albert, Director General Department of Education (2004) 84 WAIG 683 where the members of the 
Court referred to, and to an extent, applied the principles dealt with in Brodie Hanns v MTV Publishing Ltd (1995) 67 IR 298.  

3 I emphasize that those factors, in my opinion from the judgment, are not exhaustive when one has regard to the total judgment 
of the Industrial Appeal Court and in particular, the terms of s 26(1)(a) of the Industrial Relations Act 1979 (“the Act”) which 
requires the Commission as a mandatory statutory obligation, to have regard to the equity, good conscience and the 
substantial merits of the case in all matters before it. 

4 Having said that, and considering all of the relevant factors, it is not without some oscillation that I have come to the view 
that in all the circumstances it would be unfair not to accept the applicant's claim out of time. There are a range of 
considerations that the Commission has had regard to in reaching that decision. 
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5 Firstly, the reason for the delay in all of the circumstances being the applicant's situation being situated in Queensland and 
relocating to Western Australia; his evidence as to what he considered and was dealing with at that time; the fact that there 
was necessarily, common sense would dictate, some disruption in that process and the applicant did take advice on his return; 
the applicant did prepare his application and, I think, however regrettably, relied upon Australia Post at a time of year which 
he should clearly not have done, and should have hand-delivered the application to the Registry of this Commission. 

6 I accept, however, on the applicant's evidence, that there was some delay in his return to Perth by way of a stop-off in New 
South Wales and, it also seems, in South Australia. This extended the time period somewhat, but having regard to the total 
length of the delay, given the application was received in the Registry on 30 December 2004 although not lodged until 7 
January 2005, in my opinion the length of delay in this matter is somewhat neutral. 

7 It is also clear that the respondent was put on notice, in any event, that the applicant was not satisfied with his circumstances 
and the evidence of that is he commenced proceedings in the Queensland Industrial Commission, it seems, to prosecute a 
claim for recovery of some expenses. That, in my view, is at least some evidence that the respondent was on notice that the 
applicant was not content with the circumstances surrounding the termination of his employment.  

8 As to the merits, as the Bench's exchange with the agent for the applicant demonstrates, the Commission has had some regard 
to the merits of the applicant's claim. I put it no higher than it seems to the Commission on what is before it presently, which 
is necessarily a very incomplete state of evidence and material, that there are at least some issues that may require further 
inquiry by the Commission to determine issues surrounding the applicant's contract of employment and any undertakings that 
may have been given to the applicant preparatory to the formation of the contract of employment. I put it no higher than that, 
that there are some issues to explore.  

9 I do not say by reaching that conclusion, that the applicant has a strong case on the merits, simply there is something for the 
Commission to inquire into. The Commission also accepts that given the applicant's claim is for reinstatement presently 
formed, that there is some prejudice to the respondent in having to defend the claim. However, on balance, having regard to 
all of the factors which the Commission must take into account in accordance with equity, good conscience, and the 
substantial merits of the case, in my view, as I have said, it would be unfair to not accept the application out of time in the 
present circumstances. 

10 What the Commission will therefore do is issue an order that the application be accepted out of time and, secondly, that the 
application be directed to a Deputy Registrar for conciliation under s 32 of the Act in due course.  

 

2005 WAIRC 00779 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICKY JULIAN ZACCARIA 
APPLICANT 

-v- 
KAEFER INTEGRATED SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S APPL 13 OF 2005 
CITATION NO. 2005 WAIRC 00779 
 
 
Result Order issued 
Representation 
Applicant Mr M Zaccaria as agent 
Respondent Mr D Jones as agent 
 
 

Order 
HAVING heard Mr M Zaccaria as agent behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”) hereby orders – 

THAT the herein application be and is hereby accepted out of time. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 02210 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICKY JULIAN ZACCARIA 
APPLICANT 

-v- 
KAEFER INTEGRATED SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 1 AUGUST 2005 
FILE NO. APPL 13 OF 2005 
CITATION NO. 2005 WAIRC 02210 
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Result Direction issued 
Representation 
Applicant Mr M Zaccaria as agent 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr M Zaccaria as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal mutual discovery by serving its list of documents by 15 August 2005. 
2. THAT inspection of documents shall be completed by 5 September 2005. 
3. THAT the matter be listed for hearing for 1 day. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 03326 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICKY JULIAN ZACCARIA 
APPLICANT 

-v- 
KAEFER INTEGRATED SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 19 OCTOBER 2005 
DELIVERED FRIDAY, 16 DECEMBER 2005 
FILE NO. APPL 13 OF 2005 
CITATION NO. 2005 WAIRC 03326 
 
 
Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Contractual 

benefits claim - Whether applicant resigned or was dismissed  - Principles applied - No dismissal at 
initiative of employer - Commission lacks jurisdiction - Application dismissed - Order issued - 
Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(1)(b)(ii) 

Result Order issued 
Representation 
Applicant Mr M Zaccaria as agent 
Respondent Mr D Jones as agent instructed by Kaefer Integrated Services 
 
 

Reasons for Decision 
1 This is a claim referred to the Commission pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant claims he was harshly, oppressively and unfairly dismissed on or about 26 November 2004.  
Additionally, the applicant claims he was denied certain contractual benefits on termination of his employment, including 
payment of salary in lieu of notice. 

2 By its notice of answer and counterproposal, the respondent denies that the applicant was dismissed in order to attract the 
jurisdiction of the Commission.  It says that the applicant voluntarily resigned from his employment.  Moreover, in those 
circumstances, it says it is not indebted to the applicant in the sum claimed for payment in lieu of notice or at all. 

The Background 
3 The facts are relatively straightforward and are as follows. The applicant commenced employment with the respondent in 

September 2001.  In late 2002 an opportunity arose at a work site in Queensland where the respondent was providing its 
insulation and scaffolding services to a client, Queensland Alumina Ltd (“QAL”).  The applicant, recognising this as a 
career opportunity, as the position was as a supervisor, expressed an interest.  After having some initial discussions with a 
person based at the QAL site, he then had a formal interview with the respondent's human resources manager Mr Cole, he 
thought in about mid November 2002.  According to the applicant, they discussed the position including working hours, 
salary and other general conditions. 

4 The applicant testified that he said he also discussed with Mr Cole the issue of relocating back to Perth after two years 
and was informed that he could.  The applicant said he understood, once he was selected for the position, that his offer of 
employment was for two years and he would have the option of employment back in Perth at the end of that time.  It 
appears on the evidence that the applicant relocated to Gladstone in Queensland, quite quickly.  There was not sufficient 
time to prepare a written offer of employment before the applicant left.  However, Mr Cole did prepare a written offer of 
employment, confirming the terms and conditions of the applicant's appointment, and according to Mr Cole, he gave a 
copy of it to the applicant's father. A copy of the offer of employment document, which only contained the signature of 
Mr Cole, was tendered as exhibit A1 and was dated 12 November 2002.  Mr Cole, who also testified, said that there was 
no agreement at the interview that the applicant only be employed for two years and then be relocated to Perth.  He 
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testified that this would never have been the arrangement at QAL, as the respondent was responsible for all his relocation 
costs from Perth.  It was also Mr Cole's evidence that he did not say anything to the applicant that would leave him with 
the impression that he had a right to return to Perth at the end of two years on the QAL job. 

5 The terms of the offer of employment of 12 November 2002 refer to the applicant's position as “Scaffold Supervisor QAL 
Maintenance”.  The location is “Gladstone, Queensland” with a commencement date of “Thursday 14 November 2002”.  
There is no reference to any fixed period of two years in the document and the only reference to relocation is to the effect 
that the respondent would reimburse the applicant the costs of relocating up to a maximum of $8,000.00, subject to the 
provision of receipts.  In the event of a resignation, the applicant would be required to refund relocation costs on a sliding 
scale of less than 1 year at 100 per cent and after more than two years at zero per cent.  Given the terms of the offer of 
employment document as a whole, the provision dealing with relocation can only sensibly refer to relocation from Perth, 
Western Australia to Gladstone, Queensland.  The offer document is silent as to any other terms as referred to by the 
applicant. 

6 The applicant duly went to Queensland and commenced work at the QAL site.  Apparently it seems on the evidence that 
in early 2003 some queries were raised by the applicant with the respondent about the issue of relocation back to Perth.  
This appears to have coincided with the completion of the applicant’s probationary period of employment and its 
confirmation as permanent.  Mr Cole confirmed in his testimony that he was aware of these issues and had discussions 
with the applicant about them.  To clarify the position, Mr Cole wrote to the applicant a letter dated 13 February 2003, 
setting out the respondent's position.  This letter was exhibit A2.  Relevantly, this letter provides that “b) Relocation back 
to Perth - in the event that the Company loses the QAL contract and has no alternative position for you and as a result is 
forced to make you redundant the company will fund your relocation back to Perth on the following basis:”. Then set out 
in the letter is a table of reimbursements based upon length of service.  Mr Cole testified that he wrote this letter to clarify 
the position and make it clear for the applicant.  Mr Cole said that after sending this letter, there was no further contact 
with the applicant as to its content and he received no direction to otherwise alter the applicant's terms and conditions of 
employment.   

7 The applicant testified that he did receive the letter of 13 February 2003 but from that time was more concerned with 
focusing on the job at hand he had been appointed to in Queensland.  He testified that he had also been required to deal 
with site management in Queensland but accepted that exhibit A2 was a clear expression of the respondent's position.  He 
also said that he did not sign the offer of employment document because there was no reference to the two year term and 
the relocation to Perth in it. 

8 It seems on the evidence that nothing further was done about this matter until about June 2004.  The applicant testified 
that whilst he was back in Perth he met with the respondent's managing director, a Mr Kearner, who said he would look 
into the matter of the applicant's relocation but nothing further was heard.  The applicant testified that he also raised this 
issue with the site management of the respondent at QAL. 

9 The next event appears to be about 30 August 2004 when the applicant wrote to a Mr Gould, the respondent's project 
manager at the QAL site.  He said that he was choosing the “option” of being relocated by the respondent and being 
placed back in a position in Perth and would therefore finish at QAL on 30 November 2004.  A copy of this note was 
exhibit R1.  The applicant said that following this, he raised with Mr Gould whether he would be “covered for the cost of 
my relocation back to Perth in November”.  This was set out in an email to Mr Gould of 7 September 2004.  Mr Gould 
replied the next day on 8 September 2004 referring to this as “Yes this is confirmed...  Could you please start to get prices 
together for this relocation and forward them to me so it can be approved prior to November”.  The applicant accepted 
that he did not negotiate his terms and conditions of employment with Mr Gould.   

10 It appears there must have been some discussion between the applicant and on site management of the respondent, which 
led to a letter of 28 October 2004 from the respondent to the applicant, a copy of which was tendered as exhibit A4.  That 
letter is headed “Re: Your Resignation” and refers to the applicant's note of 30 August 2004.  The letter refers to the 
applicant's offer of employment of 12 November 2002 and the terms of it regarding relocation costs from Perth to 
Gladstone and there being no requirement for the applicant to reimburse the respondent for any of that cost.  The letter 
also refers to the applicant's letter of 30 August 2004 as being taken as the applicant's resignation and confirming that 
there was no obligation on the respondent to pay the applicant's relocation costs from Gladstone to Perth but there is 
reference to “a possibility that your request might be approved”. 

11 There followed a series of email communications between 15 and 17 November 2004 regarding this matter.  Copies of 
those email communications were exhibit A6.  In those communications, Mr Hendry, the human resources manager, 
makes it clear that if the applicant does resign then the respondent would not be funding the applicant’s relocation back to 
Perth.  In particular, the communication of 16 November 2004 makes it clear that if the applicant does resign, he would 
be doing so at his own volition and the respondent would not subsidise his relocation.  It is also significant to note that on 
15 November 2004 the applicant confirmed to Mr Hendry that it was his intention to resign, but on the basis of the 
respondent’s letter of 28 October 2004 (see exhibit R2). 

12 It would appear from exhibit R2 that the applicant's response to Mr Hendry on 15 November 2004 was a clear intention to 
resign from the respondent.  However, it also referred to “conditions stated in the letter dated 28 of October 2004”.  
Significantly, no commitment is given by the respondent in this letter to relocating the applicant to Perth.  On the 
applicant's testimony, at some time in or about early November 2004, a discussion took place between the applicant and 
Messrs Kearner and Keenan on site at QAL.  The issue of the applicant’s relocation to Perth was again raised and the 
applicant said that both of these gentlemen informed him that the respondent would not agree to the applicant resigning 
on the condition of getting relocation back to Perth.  This seems entirely consistent with the chain of correspondence 
around this time.  The applicant also conceded in his testimony that he had given the respondent about two months notice 
of his intention to leave the site, but said that he felt pressured to resign because the respondent had threatened to “sue 
him if he left”.   

13 On his return to Perth, the applicant obtained another position “on the tools” after about two and a half months.  Not 
insignificantly, the applicant also accepted that the likely position he would have resumed in Western Australian with the 
respondent, had his contentions about his contract of employment been correct, would have also been “on the tools” in a 
position on similar terms. 

Consideration 
14 There are really only two issues to resolve in this matter.  The first is whether the applicant's contract of employment 

contained the term that he asserts.  Secondly, whether the applicant was placed under any duress at the time of the 
termination of his employment. 

15 As to whether the contract of employment came to an end by the act of the applicant or the respondent, in terms of who 
really terminated the employment, the law in this jurisdiction is well settled. It may be the circumstance that there has 
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been a unilateral variation of a contract of employment, such as to characterise a dismissal as one arising from a 
repudiatory breach of the contract of employment by the employer: Western Excavating (EEC) Ltd v Sharp (1978) 1 QB 
761 at 770 per Lord Denning MR. On the other hand, there may be a circumstance such that an employer has behaved in 
such a way as to destroy or seriously damage the relationship of confidence and trust between the employer and the 
employee, to leave the employee with no option but to leave the employment: Woods v WMC Car Services 
(Peterburrough) (1982) ICR 693; Auckland Shop Employers Union v Woolworths (NZ) Ltd (1985) 2 NZLR 372; A-G v 
Western Australian Prison Officers Union of Workers’ (1995) 80 IR 225. Rather than explore the common law principle 
of constructive dismissal, the question may be asked in this case as to whether the applicant has been dismissed 
simpliciter, for the purposes of s 29 of the Act 

16 Additionally, relevant for present purposes, is the circumstance that if the applicant did resign, what act constituted it and 
when was it effective.  In Anthony Graeme McCrae v Brockway Estate Agency (1998) 78 WAIG 3361 in relation to these 
matters I observed as follows at 3366: 

“For a contract of employment to be terminated lawfully, it must be terminated in accordance with its terms. In 
the absence of an agreed period of notice of termination, the law will imply a term as to reasonable notice. 
What is reasonable in one situation may not be reasonable in another. It is a question of fact to determine in 
each case : Grout v. Gunnedah Shire Council (No 2) (1995) 58 IR 67 at 80; Brookton Holdings No V Pty Ltd v. 
Kara Kar Holdings Pty Ltd (1994) 57 IR 288 at 290-291; Macken McCarry and Sappideen The Law of 
Employment (4th Ed) at pp 164-168. 
In the circumstances of this case, it is not necessary for me to reach any conclusions as to what the common law 
would imply as a reasonable period of notice for the reasons set out below. 
Ordinarily, a valid notice of termination will operate according to its tenor and will bring the relevant contract 
of employment to an end on the expiry of the notice period: Hill v. Parsons (1972) 1 Ch 305 at 313-314. As 
such, the employer does not need to "accept" such a notice of termination: APSEMA v. Skilled Engineering Pty 
Ltd (1994) 51 IR 236 at 246. 
Also, notice of termination must actually be received by the person to whom it is directed: Finch v. Oake (1896) 
1 Ch 409 at 415-416; Riordan v. War Office (1959) 1 WLR 1046 at 1054-55. The mere posting of a letter of 
termination does not in itself amount to a termination of employment of an employee until its contents are 
communicated to the employee: Transport Workers’ Union of Australia, Industrial Union of Workers, Western 
Australian Branch v. National Dairies Limited (1994) 57 IR 183 per Keely J at 184-5. 
Additionally, it should be observed that an invalid notice of termination, that is a notice of termination not in 
accordance with the relevant contract of employment, will generally not operate such as to end the relevant 
contract of employment. However, a notice of termination of employment, albeit invalid and constituting a 
repudiatory notice, may be accepted by the innocent party and the contract of employment will terminate on 
that acceptance: Gunton v. Richmond-upon-Thames LBC (1981) Ch 448 at 467-468 per Buckley LJ; Norwest 
Holst Group Administration Ltd v. Harrison (1985) ICR 668 at 683 per Sir Denys Buckley.” 

17 The issue of the terms and conditions of the contract of employment between the applicant and the respondent is a 
question of fact.  I accept the evidence and find that the applicant met with Mr Cole, who had the authority to enter into 
contracts of employment on behalf of the respondent, to discuss the promotion opportunity for the applicant at the QAL 
site.  An agreement was reached and the applicant accepted the position of scaffold supervisor at QAL Maintenance in 
Gladstone, Queensland.  I am satisfied on the evidence and I find that the terms and conditions of the agreement reached 
at that time were reflected in the offer of employment dated 12 November 2002.  Whilst I appreciate the applicant's 
assertion that there was some discussion about his period of time at the QAL site, the fact remains that the offer of 
employment document, sent to him, albeit unexecuted, were the terms and conditions of employment that he accepted and 
worked under for at least 18 months after initially raising the issue of relocation.   

18 The evidence was, and I find, that Mr Cole spoke with the applicant and clarified the position as to the applicant's 
understanding as to relocation, as reflected in exhibit A2.  The terms of exhibit A2 are clear and unambiguous.  The 
applicant did not raise the matter again for over one year.  In my view, it cannot now be maintained by the applicant, even 
if exhibit A2 constituted a variation to the contract of employment originally entered into, that he did not accept that 
variation by his conduct in his performing under the contract of employment for such a long period of time.  For example, 
if there was said to be a breach of contract at that time it would have been open to the applicant to accept the respondent's 
repudiation of the contract and sue in damages for his loss.  Additionally, in that circumstance, the applicant would have 
been under an obligation to mitigate his loss by seeking alternative employment in Queensland.  None of that occurred. 

19 On the evidence, I find that the issue of relocation to Perth did not really raise its head again in any serious manner, until 
the applicant himself wrote to Mr Gould on 30 August 2004 signalling his intention and desire to return to Perth.  Whilst 
there seems to have been some initial positive response from Mr Gould, I am not satisfied on the evidence that he had any 
authority to vary the applicant's contract of employment with the respondent.  In any event, subsequent correspondence 
and communications between the applicant and senior management of the respondent made it very clear that they did not 
accept any obligation to relocate the applicant to Perth, if he did proceed to resign. 

20 It seems to me, that the situation in this case was one where the applicant had a different view as to his terms and 
conditions of employment to that of the respondent.  I am not satisfied on the evidence before me, that the applicant had a 
contractual right to relocation back to Perth after two years at QAL as he asserted.  In any event, as I have already noted, 
by reason of the fact that the applicant remained in his employment for such a long period of time after the matter was 
initially clarified by Mr Cole, must count against the applicant's interest in this matter. 

21 The issue is who really terminated the contract of employment?  On the authority of the Attorney General v POU, I am 
not persuaded that it could be reasonably concluded that the conduct of the respondent forced the applicant to resign.  
Clearly, on the evidence, there had been ongoing discussions between the applicant and various representatives of the 
respondent from late 2004 about his circumstances.  The applicant simply was not satisfied with what he was told by the 
respondent, but nonetheless had committed to return to Perth which he did do. In those circumstances, the Commission 
cannot conclude that the applicant was dismissed by the respondent to attract the Commission's jurisdiction in this matter 
for the purposes of s 29(1)(b)(i) of the Act.  Accordingly, given the Commission cannot be satisfied that the applicant was 
dismissed, as a consequence the applicant's claim for payment of salary in lieu of notice must also fail. 

22 In all of the circumstances the application is dismissed.   
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2005 WAIRC 03324 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICKY JULIAN ZACCARIA 
APPLICANT 

-v- 
KAEFER INTEGRATED SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 16 DECEMBER 2005 
FILE NO/S APPL 13 OF 2005 
CITATION NO. 2005 WAIRC 03324 
 
 
Result Application dismissed 
Representation 
Applicant Mr M Zaccaria as agent 
Respondent Mr D Jones as agent instructed by Kaefer Integrated Services 
 
 

Order 
HAVING heard Mr M Zaccaria as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties File Number Commissioner Result 
Abdul Wahed Al-Kased Felav Pty Ltd t/a M of P & M 

Nanovich 
APPL 
866/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Alan Malcolm McFarland Industrial Foundation for Accident 
Prevention Inc 

APPL 
847/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Alan Walker Walmajarri Incorporated APPL 
344/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Alexander James Petticrew Ian Brown, Broome Home Hardware 
& Plumbing 

U 114/2005 Commissioner 
S M Mayman  

Discontinued 

Ann Veronica Smith The Art and Cultural Development 
Council Inc 

APPL 
887/2005 

Commissioner 
S J Kenner  

Discontinued 

Belinda Scarpella Laureza Cetinic -Dorol B 37/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Bernard Michael Spain Bradken APPL 
909/2005 

Commissioner 
S Wood  

Discontinued 

Bradley John Davis Saltrun Pty Ltd T/As Down South 
Motorcycles & Jetskis 

APPL 
770/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Brendyn W Stempka A.E.Atherton & Sons Pty Ltd U 144/2005 Commissioner 
P E Scott  

Discontinued 

Brian Hyland Norwest Communications & 
Computers Pty Ltd 

APPL 
897/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Cheryl Pearson Activ Foundation U 107/2005 Commissioner 
S J Kenner  

Discontinued 

Christa Shaye Gardiner Downer Engineering Power Pty 
Limited 

APPL 
728/2005 

Commissioner 
S J Kenner  

Discontinued 

Craig Etherington Vine Power Margaret River Pty Ltd B 165/2005 Commissioner 
S J Kenner  

Dismissed 

Craig Etherington Vine Power Margaret River Pty Ltd B 165/2005 Commissioner 
S J Kenner  

Dismissed 
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Parties File Number Commissioner Result 

Cynara Kathleen Eaton Acton Real Estate Pty Ltd T/A 
Acton Corporate 

APPL 
745/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Daphne Cameron Aboriginal Legal Service of Western 
Australia (Inc), The Department of 
Family and Community Services of 
the Commonwealth of Australia 

APPL 
452/2005 

Commissioner 
S J Kenner  

Discontinued 

Deborah Louise Lack Allstates Charters Pty Ltd T/A 
Harvey World Kalamunda (ABN # 
96 009 186 449) 

U 35/2005 Commissioner 
S M Mayman  

Discontinued 

Diane J McKenzie Canila Pty Ltd t/a Turkey Creek 
Roadhouse 

APPL 
893/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Donald Stirling Kuhl Kleenmaid Pty Ltd U 85/2005 Commissioner 
S Wood  

Discontinued 

Donna Cook Westwools Carpets Pty Ltd U 9/2005 Commissioner 
S J Kenner  

Discontinued 

Erica Salt On Call Interpreters and Translators 
Pty Ltd ABN 85 006 272 760 

U 78/2005 Commissioner 
S J Kenner  

Discontinued 

Fiona May Lovelock Classic Form Doors Pty Ltd APPL 
251/2005 

Commissioner 
S M Mayman  

Discontinued 

Graham John Emerson Director Edgar Morgan c/o 
Wollaston Realty WA Pty Ltd t/a 
Roy Weston Bunbury 

B 36/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Greg Rushton National Lifestyle Villages Pty Ltd 
(ACN 089 174 845) 

APPL 
599/2005 

Commissioner 
S M Mayman  

Discontinued 

Ian Melton Cameron Ford Thomson International U 80/2005 Commissioner 
S J Kenner  

Discontinued 

Jack Penkin Sandalford Wines Pty Ltd APPL 
912/2005 

Commissioner 
S Wood  

Discontinued 

Jacqueline Ann Rene Boral Australian Gypsum Ltd U 69/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Janine Hutchinson Jumbuck Entertainment Limited U 176/2005 Commissioner 
S Wood  

Discontinued 

Jeff Van Altena Airroad Distribution Pty Ltd APPL 
400/2005 

Commissioner 
S M Mayman  

Discontinued 

Jenna Lee Leslie Belridge Fish Supply APPL 
601/2005 

Commissioner 
J L Harrison  

Discontinued 

John Charles Buggins Espreon Corporate Services U 120/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

John Da Silva Bazza Nominees Pty Ltd Malibu 
Fresh Essentials 

APPL 
908/2005 

Commissioner 
J L Harrison 

Discontinued 

John Farrelly Ian Fell APPL 
558/2005 

Commissioner 
P E Scott 

Dismissed 

John William Robson KSB Ajax Pumps Pty Ltd APPL 
852/2005 

Commissioner 
S M Mayman  

Discontinued 

Julie Cottam MacMahon Contractors Pty Ltd U 77/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Karim B Hamani Santor Pty Ltd As Trustee for the V 
& S Palasin Family Trust Trading as 
City Milk Distributors 

U 128/2005 Commissioner 
P E Scott 

Dismissed 

Kate Gaite Pannawonca Sporting Club 
Incorporated 

APPL 
212/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Kelly Louise Grindley Canila Pty Ltd t/a Turkey Creek 
Roadhouse 

APPL 
894/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Kenneth Raymond 
Christensen 

Brett Hartman APPL 
193/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Kevin Cameron Aboriginal Legal Service of Western 
Australia (Inc), The Department of 
Family and Community Services 
ofthe Commonwealth of Australia 

APPL 
451/2005 

Commissioner 
S J Kenner  

Discontinued 

Kim Marie Gent Australia Prospectors & Miners Hall 
of Fame 

APPL 
849/2005 

Commissioner 
S Wood  

Discontinued 
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Parties File Number Commissioner Result 

Kristy Michelle Shewchuk Volona and Associates U 24/2005 Commissioner 
S Wood  

Discontinued 

Kylie Patricia Grimsley Dong Vuong, Mirrabooka Super 
Snacks 

APPL 
504/2005 

Commissioner 
J L Harrison 

Discontinued 

Leigh Howorth Siteforce Australia Pty Ltd APPL 
837/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Martin Le Roux Smart World Enterprises Pty Ltd B 159/2005 Commissioner 
S Wood  

Discontinued 

Martin Raynes Mangelsdorf Engineering U 132/2005 Commissioner 
P E Scott  

Discontinued 

Melissa Rae Lee Maluka Holdings Pty Ltd T/a Adrian 
Cocks Real Estate 

B 70/2005 Commissioner 
P E Scott  

Discontinued 

Mirielle Murphy Subilabs Pty Ltd T/A Clinipath 
Pathology 

APPL 
845/2005 

Commissioner 
S M Mayman  

Discontinued 

Mr Tomy Khayech ILHA Pty Ltd t/as Thrifty Car 
Rentals 

APPL 
25/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Ms Rosalba Vicario Itranex Ltd, All finance shop (WA) 
Pty Ltd 

APPL 
31/2005 

Commissioner 
S M Mayman  

Order Issued 

Naomi Janine McCooke Pam Riches APPL 
662/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Othona Tsilivis KHE SAHN P/L U 97/2005 Commissioner 
P E Scott  

Discontinued 

Owen Gibson SWG Operations Pty Ltd APPL 
752/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Anthony Walsh Mountway Melville Hyundai 
Chrysler Jeep 

APPL 
770/2004 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Dean Windsor Hotel South Perth Pty Ltd APPL 
1569/2004 

Commissioner 
J H Smith  

Dismissed 

Paul Walsh Brian Hesse - Mount Way Melville 
Hyundai 

B 45/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Richard Daniel Fowler Cable Accessories Australia Pty 
Limited 

APPL 
921/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Richard Miller Oxford Spares APPL 
840/2005 

Commissioner 
J L Harrison 

Discontinued 

Robert Howell T & C Electrical APPL 
764/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Rodney John Ryan Shire of Carnarvon APPL 
397/2005 

Senior 
Commissioner 
J F Gregor  

Discontinued 

Rose Casey City of Fremantle U 93/2005 Commissioner 
S Wood  

Discontinued 

Samuel Spencer Guardian Data Services APPL 
898/2005 

Commissioner 
S M Mayman  

Discontinued 

Sara McLellan IPA Personnel U 119/2005 Commissioner 
P E Scott 

Dismissed 

Sara McLellan IPA Personnel, ABN 69060472666 U 119/2005 Commissioner 
P E Scott  

Dismissed 

Stephanie Joann Fitz-Henry Delquinn Mensa Pty Ltd t/a GJ 
Gardner Homes, Sunshine Coast 

B 39/2005 Commissioner 
P E Scott  

Discontinued 

Stephen Kemp Tenixtoll Defence Logistics Pty Ltd B 112/2005 Commissioner 
S J Kenner  

Discontinued 

Stephen Kemp Tenixtoll Defence Logistics Pty Ltd U 112/2005 Commissioner 
S J Kenner  

Discontinued 

Steven James Kay-Smith Dimmitty Manager - Global 
Marketing Strategies 

U 68/2005 Commissioner 
S Wood  

Dismissed 

Steven Matthew Warner Bel El Pty Ltd as Trustee’s of Bel 
Eyre Tavern 

APPL 
642/2005 

Commissioner 
J L Harrison 

Discontinued 

Susan Jayne Potts Jarndu Yawuru Aboriginal 
Corporation 

APPL 
839/2004 

Commissioner 
P E Scott  

Discontinued 
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Parties File Number Commissioner Result 

Tamara Batanas Rick Hart Hi-Fi Corporation APPL 
460/2005 

Commissioner 
J L Harrison 

Discontinued 

Tamara Dee Lilly A.M.P Retail Pty Ltd ACN 001-595-
955. ABN 13-1-595-955 

APPL 
707/2005 

Commissioner 
S J Kenner  

Discontinued 

Thomas Cleveland Bee Craig Hyghes General Manager 
Timemaster Pty Ltd T/A Kwik 
Express and Another 

APPL 
300/2005 

Commissioner 
J L Harrison 

Discontinued 

Thomas Francis Smith Barry Honey, Receiver and 
Manager, Australian Foods 
Company P/L  

APPL 
136/2005 

Commissioner 
J H Smith  

Dismissed 

Trevor Steven French Amalgamated Ceiling Contractors U 76/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Verity Louise Gloria Luff Red Dale Holdings Pty Ltd, T/a 
Westernex Supply 

APPL 
923/2005 

Commissioner 
P E Scott  

Discontinued 

Wayne William Downing City Motors U 200/2005 Commissioner 
P E Scott  

Discontinued 

William James Newchurch PR & K’s Chamberlain ATF Mali 
Trust 

U 149/2005 Commissioner 
J L Harrison  

Granted 

 

CONFERENCES—Matters arising out of— 
2006 WAIRC 03438 

DISPUTE REGARDING MODERNISATION OF AWARD AND PROVISIONS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD 1 JANUARY 2006 
DELIVERED WEDNESDAY, 4 JANUARY 2006 
FILE NO. C 206 OF 2005 
CITATION NO. 2006 WAIRC 03438 
 
 
CatchWords compulsory conference – proceedings under s44 – order issued 

Result Order Issued 
Representation 
Applicant Mr D J Matthews (of Counsel) and with him Mr P Italiano 
Respondent Mr G Ferguson and with him Mr R Christisen 
 
 

Reasons for Decision 
(ex tempore) 

1 In the break with our technology I was able to listen and look at the submissions which were made earlier I spent my time 
productively doing that and absorbing them.  It seems to me that there are a few things that I ought to say. I did mention earlier 
about resolving the s.46 interpretation.  I said at the time the matter has been allocated to the Commission otherwise 
constituted.  I did that because it is inappropriate that I deal with the interpretation because I had Madam Associate contact The 
Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch (the Union) about s.42K and the Union 
may be in a position to draw from that that the Commission has a view about the meaning of the section.  So it is quite 
inappropriate that I do the interpretation.  And so it can not be done today.  

2 I set out in the background to the matter a Statement I made after conferences on the 30th of December 2005.  There is no need 
for me to repeat it.  It seems to me that not really much has changed since then.  The position of the parties is about the same.  I 
need to say though, in terms of using the powers of s.44, normally that happens when there has been some conduct which is in 
breach of a contract of employment or which is clearly industrial action.  On what I have heard today there is no discernable 
evidence of conduct of that nature by the Union.  There is clearly a continuation of the argument and debate about which 
industrial instrument applies if I can put it that way.  There have been at least 20 scheduled services that have been cancelled.  I 
accept that they have been cancelled because the Public Transport Authority (the PTA) made a decision that it will not operate 
services because that might cause it to be in a situation, and I extrapolate, of having to order employees to do duties; those 
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employees then refusing to do so and then escalation into a disciplinary action.  The PTA have tried to avoid such a clash on 
this matter. 

3 The nub of the problem is the issue of the Award opposes the Enterprise Order and what conditions of employment apply.  The 
situation could easily become worse if the current level of understanding between the parties was to fracture and I do not want 
that to happen.  The Commission, otherwise constituted, is prepared to deal with a s.46 interpretation on Wednesday this week.  
That is only a few days away, and it seems to me that the only sensible thing that I can do is provide that the terms and 
conditions of Enterprise Order that was issued by Smith C in July 2004 operate for a further 10 days which will allow the 
interpretation to be heard and determined with no confusion about the terms and conditions of employment that apply in the 
meantime. 

4 I do not think that puts anyone at prejudice, and I am anxious to avoid prejudice.  It can not be said on the available 
information that the Union has conducted itself in a way which is inappropriate.  It is entitled to express a view about the type 
of industrial instrument to cover its operations and so is the PTA.  The current problem is solvable with resolution of that 
dispute. 

5 I intend to issue a very simple Order under s.44 which will provide that the terms and conditions of the Public Transport 
Authority (Rail Car Drivers) Transperth Train Operation Enterprise Order 204 will operate until the 11th of January 2006.  
That Order will now issue as Minutes of Proposed Order and the opportunity will be extended for the parties to speak to the 
Minutes. 

6 (The parties subsequently waived the right to speak to the Minutes and the Order issued at 4.22pm on 1st January 2006.) 

 

2006 WAIRC 03421 
DISPUTE REGARDING MODERNISATION OF AWARD AND PROVISIONS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE SUNDAY, 1 JANUARY 2006 
FILE NO/S C 206 OF 2005 
CITATION NO. 2006 WAIRC 03421 
 
 
Result Order 
Representation 
Applicant Mr D J Matthews (of Counsel) and with him Mr P Italiano 
Respondent Mr G Ferguson and with him Mr R Christisen 
 
 

Order 
WHEREAS on 30th December 2005 the Commission issued a statement setting out the terms of a dispute between the Chief 
Executive Officer, Public Transport Authority  (the PTA) and the Australian Rail, Tram and Bus Industry Union of Employees, 
West Australian Branch (the Union) and suggestions to resolve the dispute and; 
WHEREAS at the request of the PTA the Commission convened an urgent hearing to deal with the matter on 1st January 2006; and 
WHEREAS after hearing from the parties the Commission delivered a Decision ex tempore on the application by the PTA for 
certain Orders in relation to the dispute; and 
WHEREAS the Decision of the Commission will be issued in writing on Tuesday 3rd January 2006; and 
WHEREAS the Commission has decided for the reasons set out in the Decision to issue an order under s 44 of the Industrial 
Relations Act 1979 (the Act) that the terms and conditions of the Order known as the Public Transport Authority Railcar Drivers 
(Transperth Train Operations) Enterprise Order 2004 shall apply to railcar drivers employed by the PTA up until and including 11th 
January 2006; and 
WHEREAS application for an interpretation No. 989 of 2005 will be heard on Wednesday 4th January 2006; and 
WHEREAS at an s. 44 proceedings the Commission may make such suggestions and give such directions as it considers 
appropriate to prevent deterioration of industrial relations until conciliation or arbitration has resolved that matter. 
NOW THEREFORE THE Commission pursuant to the powers vested in it under s. 44 of the Act hereby orders: 

THAT the terms and conditions of the Order known as the Public Transport Authority Railcar Drivers (Transperth Train 
Operations) Enterprise Order 2004 shall apply to railcar drivers employed by the PTA up until and including  11 January 
2006. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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CONFERENCES—Notation of— 
 

Parties Conference 
Number Commissioner Dates Matter Result 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner of 
Police, Western 
Australian Police 

PSAC 
30/2005 

Scott C N/A Dispute 
regarding 
classification 
and salary 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director Dental 
Health Services 
Metropolitan 
Health Services 
Department of 
Health Western 
Australia 

PSAC 
36/2005 

Kenner C N/A Dispute re 
accessing long 
service leave. 

Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Agriculture 

PSAC 
51/2005 

Scott C 10/11/2005, 
23/11/2005 

Dispute 
regarding 
outcome of 
appeal to the 
PSAB 

Concluded 

Kalgoorlie 
Consolidated Gold 
Mines Pty Ltd 

The Australian 
Workers' Union, 
West Australian 
Branch and The 
Automotive, Food, 
Metals, 
Engineering, 
Printing & 
Kindred Industries 
Union of Workers 
-Western 
Australian Branch 

C 24/2005 Wood C 3/03/2005 Conference to 
address issues 
arising from the 
review of 
awards 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, 
Printing & 
Kindred Industries 
Union of Workers 
-Western 
Australian Branch 

Argyle Diamond 
Mines Pty Limited 

C 110/2005 Wood C 27/10/2005 Termination of 
employment of 
a union 
member 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner of 
Police, Western 
Australian Police 
Service 

PSAC 
52/2005 

Scott C 12/12/2005 Dispute 
regarding 
reclassification 
procedure 

Concluded 

The Construction, 
Forestry, Mining 
and Energy Union 
of Workers 

BHP Billiton Iron 
Ore Pty Ltd 

C 53/2005 Wood C 12/04/2005, 
16/05/2005, 
1/08/2005, 
8/08/2005 

Alleged 
reduction in 
numbers of 
safety 
representatives 

Concluded 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police, Western 
Australian Police 

PSAC 
33/2005 

Scott C N/A Dispute 
regarding new 
policy for 
police officers 

Concluded 

 

CORRECTIONS— 
2005 WAIRC 03276 

INDEPENDENT LIVING CENTRE OF WA INCORPORATED SALARIED OFFICER'S 
INDUSTRIAL AGREEMENT 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
INDEPENDENT LIVING CENTRE OF WA INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 12 DECEMBER 2005 
FILE NO. AG 264 OF 2005 
CITATION NO. 2005 WAIRC 03276 



158 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

 
 
Result Correcting Order 
 
 

Correction Order 
WHEREAS on Wednesday, the 7th day of December 2005, the Commission issued an order for the registration of an agreement; 
and 
WHEREAS that order contained an error. 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT Order of the 7th day of December 2005 is corrected by substituting Independent Living Centre of WA Incorporated 
Salaried Officers’ Industrial Agreement 2000 with Independent Living Centre of WA Incorporated Salaried Officers’ 
Industrial Agreement 2005.  

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 02607 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHARON JOSEPHINE KELLY 

APPLICANT 
-v- 
DAVID WORTLEY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 13 SEPTEMBER 2005 
FILE NO/S APPL 1551 OF 2004 
CITATION NO. 2005 WAIRC 02607 
 
 
Result Order issued 
Representation 
Applicant Mr P Griffin of counsel 
Respondent Mr D Wortley 
 
 

Order 
HAVING heard Mr P Griffin of counsel on behalf of the applicant and Mr D Wortley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

1. THAT the hearing of the application be and is hereby adjourned to a date to be fixed. 
2. THAT the respondent pay to the applicant costs for witness expenses in the sum of $194.00 to be paid within 7 

days. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 03232 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARON JOSEPHINE KELLY 
APPLICANT 

-v- 
DAVID WORTLEY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 6 DECEMBER 2005 
FILE NO/S APPL 1551 OF 2004 
CITATION NO. 2005 WAIRC 03232 
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Result Consent order issued 
Representation 
Applicant Mr P Griffin of counsel 
Respondent In person 
 
 

Order 
HAVING heard Mr P Griffin of counsel on behalf of the applicant and the respondent on his own behalf, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders by consent – 

1. THAT the respondent pay to the applicant the sum of $4,435.00 in full and final settlement of the herein claim. 
2. THAT the respondent pay $2,000.00 within 7 days of the date hereof and the balance of $2,435.00 on or before 6 

March 2006. 
3. THAT the application be otherwise dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 03442 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BUILDING INDUSTRY AND SPECIAL PROJECTS INSPECTORATE 
APPLICANT 

-v- 
MICHAEL POWELL 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD FRIDAY, 9 DECEMBER 2005 
DELIVERED THURSDAY 5TH JANUARY 2006 
FILE NO. APPL 431 OF 2005 
CITATION NO. 2006 WAIRC 03442 
 
 
CatchWords right of entry – revocation of entry authority s. 49J - Industrial Relations Act 1979 

Result Michael Powell suspended for one month .  Suspension suspended 
Representation 
Applicant Mr R Andretich (of Counsel) 
Respondent Mr K Scoble (of Counsel) 
 
 

Decision 
(ex tempore as edited by the Commission) 

1 You have both been able to help me clarify my mind about what I need to do in this matter so I will not need to reserve my 
decision.  

2 The facts in this matter are before the Commission in exhibit A; there is no difference between the parties about what occurred 
on the day in question and in that short seven minute period clearly language was used where even in the robust environment 
of the building industry was unacceptable.  I can reach that conclusion because of the admission Mr Powell made that the 
behaviour was unacceptable.  That being the case the Commission can take the next step as a matter of a logic to say if it was 
unacceptable it was most likely improper on the normal dictionary definition of the word "improper". 

3 The question is what should the Commission do as a result of this improper conduct? If Mr Andretich (of Counsel) is correct 
that Mr Powell appeared in what was really evidence in mitigation, I have no reason to disbelieve him when he says that the 
Secretary of the Construction, Forestry, Mining and Energy Union of Workers (the Union) has counselled him on the matter; 
that he has taken that counselling seriously and that he does not wish this type of conduct to occur again because it might 
interfere with his livelihood as a Union Organiser.  In the case involving William Tracy in the matter before Senior Deputy 
President Polites, such counselling was taken into account (BHP Billiton Iron Ore Pty Ltd v William Warren Tracey Print 
PR17378).  The question is, what penalty to revoke or suspend for a period should be determined by the Commission?  There 
is no guidance and, in fact, I think I have presided over the only case where there has been a finding that there has been an 
improper conduct or conduct that intentionally and unduly hindered; and that must be the starting point in determining what, if 
anything, should be applied in terms of a penalty. 

4 In Joseph Lee v Joseph McDonald and Michael Buchan (2000) WAIRC 12071 the Commission concluded in respect of both 
Mr McDonald and Mr Buchan that the events then proved were the first time that such a finding had been made against them.  
The difference between the finding there and the finding I have made here is that there has been improper conduct; the level of 
behaviour in that application by those two gentlemen was significantly more severe than the level of behaviour which has been 
revealed in the proceedings today.  Therefore it would appear if three months suspension was the measure in that case, then an 
amount less than that should be awarded here.  

5 In deciding a suspension I will though take into account Mr Powell's evidence of the counselling he had received by the Union 
his undertaking and to accept that counselling from his Secretary.  I also accept his evidence he is remorseful over the events. 
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6 What I intend to do is order a suspension for one month but suspend the operation of the order. If Mr Powell conducts himself 
in a like manner during the life of the Order the suspension order will then come into operation and operate for its full term.  
An Order will issue giving effect to these Reasons for Decision and require that Mr Powell surrender his permit if a breach of 
the order occurs in the way I have set out 

 

2006 WAIRC 03468 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BUILDING INDUSTRY AND SPECIAL PROJECTS INSPECTORATE 
APPLICANT 

-v- 
MICHAEL POWELL 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY 11th JANUARY 2006 
FILE NO/S APPL 431 OF 2005 
CITATION NO. 2006 WAIRC 03468 
 
 
Result Order Issued Right of Entry Suspended 
 
 

Order 
HAVING heard Mr R Andretich (of Counsel) on behalf of the Applicant and Ms K Scoble (of Counsel) on behalf of the 
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

(1) THAT Michael Powell’s right of entry is suspended for one month from 9th December 2005 with a suspension 
on the operation of the Order. 

(2) THAT if Michael Powell misconducts himself by improper conduct or unduly hinders work in the exercise of 
the authority to enter the said authority will be suspended for one month. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 03465 
WAIVER OF REDUNDANCY PAYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STARCOAST CORPORATION PTY LTD 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 11 JANUARY 2006 
FILE NO/S APPL 958 OF 2005 
CITATION NO. 2006 WAIRC 03465 
 
 
Result Order issued 
 
 

Order 
WHEREAS this is an application pursuant to the Industrial Relations Act 1979 (“the Act”) for an exemption from payment of 
severance pay under Clause 49 – Redundancy of the Hotel and Tavern Workers’ Award, 1978 (No R 31 of 1977) (“the Award”) as 
provided by Clause 49(6) of the Award; and 
WHEREAS on 9 January 2006 the Commission conducted a conference between the parties pursuant to s32 of the Act; and 
WHEREAS the Commission was advised by the applicant that the employee, Mr Jason Rogers, who was covered by the terms and 
conditions of the Award had been offered suitable alternative employment with Sussex Turf Control in that he had been offered 
employment in the same position on the same terms and conditions as when he was employed by the applicant and that all of the 
entitlements due to Mr Rogers had been paid out at termination; and 
WHEREAS Mr Rogers agreed that the applicant had found him suitable alternative employment and that his employment 
conditions were similar to the conditions he was employed under by the applicant however, his rate of pay was slightly higher and 
he no longer worked on weekends; and 
FURTHER Mr Rogers stated that he would agree to the amount of severance being varied whereby he was paid two weeks’ pay as 
severance; and 
WHEREAS the respondent agreed to pay Mr Rogers two weeks’ pay; and 
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WHEREAS the Commission formed the view that as there was agreement between the parties in relation to the variation of the 
severance payment to be made to Mr Rogers under the Award; and 
FURTHER that as suitable alternative employment had been found for Mr Rogers the Commission is of the view that in the 
circumstances an order should issue varying the amount of severance to be paid to Mr Rogers as prescribed in Clause 49(3) of the 
Award to be an amount of two weeks’ pay which equates to $1,156.72 gross; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, and by consent, hereby Orders: 

THAT the amount of severance to be paid to Jason Rogers by Starcoast Corporation Pty Ltd pursuant to Clause 49(3) of 
the Hotel and Tavern Workers’ Award, 1978 (No R 31 of 1977) be varied such that he be paid two week’s pay being 
$1,156.72 gross by electronic funds transfer by no later than 16 January 2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 03339 
DISPUTE REGARDING EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
APPRENTICESHIPS WESTERN AUSTRALIA 

FIRST RESPONDENT 
BHP BILLITON IRON ORE LTD 

SECOND RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 16 DECEMBER 2005 
FILE NO/S C 197 OF 2005 
CITATION NO. 2005 WAIRC 03339 
 
 
Result Order issued to amend the name of the First Respondent 
Representation 
Applicant Mr D McLane 
Respondents Mr G E Bull (as counsel for the First Respondent) 

Mr R A Lilburne (of counsel for the Second Respondent) 
 
 

Order 
Having heard Mr D McLane on behalf of the Applicant and Mr G Bull and Mr R Lilburne on behalf of the Respondents, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the name of the First Respondent be deleted and that be substituted therefor the name Chamber of 
Commerce & Industry Inc trading as Apprenticeships Western Australia. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 03436 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WILLIAM JAMES NEWCHURCH 
APPLICANT 

-v- 
PR & K'S CHAMBERLAIN ATF MALI TRUST 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 4 JANUARY 2006 
FILE NO/S U 149 OF 2005 
CITATION NO. 2006 WAIRC 03436 
 
 
Result Application to adjourn hearing dismissed 
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Order 

WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”); and 

WHEREAS this application was lodged in the Commission on 11 August 2005 and served on the respondent on or about 
10 November 2005; and 

WHEREAS on 16 December 2005 this application was set down for hearing on 5 January 2006 to determine whether or not it 
would be unfair for the Commission not to accept this application which was lodged ten days after the required timeframe for 
lodging an application of this nature; and 

WHEREAS on 30 December 2005 the respondent wrote to the Commission requesting that the hearing be adjourned to February 
2006 as the respondent needed further time to consider the facts of this application, which it received on 25 November 2005, and 
the respondent was busy harvesting and the necessity to take time off in January 2006 to attend the hearing would negatively impact 
on its business; and 

WHEREAS on 3 January 2006 the applicant wrote to the Commission stating that the applicant opposed this hearing being 
adjourned to a later date and argued that the respondent had already had sufficient time to prepare its case and the applicant wanted 
his application dealt with as soon as possible; and 

WHEREAS after considering the parties’ submission and in deciding whether the Commission should exercise its discretion to 
grant the adjournment sought by the respondent and whether a refusal to adjourn the hearing would result in a serious injustice to 
one party (Myers v Myers [1969] WAR 19), the Commission is of the view that an adjournment of the hearing set down for 
5 January 2006 should not be granted as it is the Commission’s view that the balance of convenience in relation to this application 
lies with the applicant as the Commission considers that the respondent has had sufficient opportunity to consider the facts of this 
application and that as the hearing was of a short duration this would have a minimal impact on the respondent’s operations and in 
the circumstances there would therefore not be a substantial injustice to the respondent in not granting the adjournment; and 

FURTHER the Act requires that the Commission deal with matters expeditiously; 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing of application U149 of 2005, which is listed for hearing on 5 January 2006, 
be dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Airductor / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 129/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Trustee for the Calder 
Trust t/a Airductor 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Answer Engineering 
/ CFMEUW 
Industrial Agreement 
2005-2008 AG 
160/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Answer Engineering (WA) 
Pty Ltd t/a Answer 
Engineering 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Bobrik Constructions 
/ CFMEUW 
Industrial Agreement 
2005-2008 AG 
140/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Bobrik Constructions Pty 
Ltd 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

CDI Ceramics / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 161/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

J Bovenkerk and Stoffels 
Family Trust trading as CDI 
Ceramics 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Ceilcon Corporation / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 146/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ceilcon Corporation Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Dorma Auto Door 
Systems Enterprise 
Bargaining 
Agreement 2005 AG 
263/2005 

8/12/2005 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Div. 

Dorma Auto Door Systems Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

LHMU - Iplex 
Pipelines 
(Manufacturing) 
Union Recognition 
Agreement 2005 AG 
267/2005 

8/12/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Iplex Australia Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

MRC Contracting / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 191/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

MRC Contracting Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

PCB Holdings / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 162/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

PCB Holdings Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Reeves Steel 
Fabrication Pty Ltd / 
CFMEUW Industrial 
Agreement2005-
2008 AG 166/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Reeves Steel Fabrication 
Pty Ltd t/a Reeves 
Engineering 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

RWWA Racing 
Radio Employees 
General Agreement 
2005 AG 231/2005 

28/11/2005 Media, Entertainment and 
Arts Alliance of Western 
Australia (Union of 
Employees) 

Racing and Wagering 
Western Australia 

Commissioner 
J H Smith  

Agreement 
Registered 

Theatrical 
Employees (BOCS 
Ticketing and 
Marketing Services) - 
Department of 
Culture and the Arts- 
Agreement 2005 AG 
265/2005 

28/11/2005 The Director General of the 
Department of Culture and 
the Arts 

Media, Entertainment and 
Arts Alliance of 
WesternAustralia (Union of 
Employees) 

Commissioner 
J H Smith  

Agreement 
Registered 

Ventara Holdings / 
CFMEUW Industrial 
Agreement 2005-
2008 AG 149/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ventara Holdings Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Vinidex Pty Ltd 
(Maintenance 
Section - Perth Site) 
Enterprise 
Bargaining 
Agreement 2005 AG 
232/2005 

8/12/2005 The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of Workers 
-Western Australian Branch

Vinidex Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Visy Industrial 
Plastics Welshpool 
Enterprise 
Agreement 2005 AG 
256/2005 

14/12/2005 Visy Industrial Plastics Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch  

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

WACI Wall & 
Ceiling Contractors / 
CFMEUW Industrial 
Agreement2005-
20080 AG 148/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Australasia Gypsum Pty Ltd 
t/a WACI Wall & Ceiling 
Contractors 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Waterproof Products 
/ CFMEUW 
Industrial Agreement 
2005-2008 AG 
202/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Trustee for the Douglas 
Family Trust t/a 
Waterproofing Products 
(WA) 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Whittakers Timber 
Products Enterprise 
Bargaining 
Agreement 2005 AG 
220/2005 

8/12/2005 The Forest Products, 
Furnishing and Allied 
Industries Industrial Union 
of Workers, WA 

Whittakers Timber Products 
Pty Ltd 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 
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NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike 
out the following party to the Building Trades (Construction) Award 1978 No. R14 of 1978, namely-- 

Fremantle Scaffolding 
on the grounds that the respondent is no longer operating in the industry or employing persons in the industry to which the award 
applies. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote File No. ADMIN61/2004 on all correspondence. 
DATED THIS 11th DAY OF JANUARY, 2006. 

J. SPURLING, 
 Registrar. 

 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike 
out the following party to the Furnishing Trades Award No. A6 of 1984, namely-- 

Pindan Constructions 
on the grounds that the respondent is no longer operating in the industry or employing persons in the industry to which the award 
applies. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote File No. 76/80/209 on all correspondence. 
DATED THIS 11TH DAY OF JANUARY, 2006. 

J. SPURLING, 
 Registrar. 

 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 11 of 2000 Rosemarie Dunn South East Coastal Health 
Service 

Scott C. Dismissed 06/01/06 

PSA 3 of 2005 Noel  Bond Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 

PSA 4 of 2005 Michael Patrick 
Beeson 

Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 

PSA 5 of 2005 Ellen Fitzgerald Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 

PSA 6 of 2005 Janean Halket Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 

PSA 7 of 2005 Robert Hartley Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 

PSA 8 of 2005 John Loffelman Minister for Health in Right of 
the South West Area Health 
Service 

Scott C. Dismissed 12/12/05 
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COAL INDUSTRY TRIBUNAL—Awards/Agreements— 
Application for— 

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA 
(Section 12) 

Griffin Coal Mining Company Pty Limited 
and 

The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch 
(No. 9 of 2005) 

MEMORANDUM OF AGREEMENT 
WHEREAS a conference between Griffin Coal Mining Company Pty Limited and the Automotive, Food, Metals, Engineering, 
Printing and Kindred Industries Union of Workers, Western Australian Branch was convened by me pursuant to section 12(1) of 
the Coal Industry Tribunal of Western Australia Act 1992 (“the Act”) on 18 November 2005 for the purpose of finalising an 
agreement relating to the Griffin Coal (Maintenance) Enterprise Bargaining Agreement 2005-2008. 
AND WHEREAS agreement has been reached between the applicant and the respondent in the terms of the Schedule annexed 
hereto and signed by me in accordance with section 12(3) of the Act is a memorandum of the matter upon which agreement has 
been reached and the terms and conditions agreed upon. 
THE Griffin Coal (Maintenance) Enterprise Bargaining Agreement 2005-2008 in the terms of the following schedule be and is 
hereby registered as an industrial agreement. 
DATED at Perth 18 November, 2005.   

(Sgd.)  S J KENNER, 
Chairman, 

[L.S.] Coal Industry Tribunal of Western Australian. 

 

1. Title 
(1) The terms and conditions of this document shall be known as the “Griffin Coal (Maintenance) Enterprise 

Bargaining Agreement 2005- 2008”. 
(2) The Griffin Coal (Maintenance) Enterprise Bargaining Agreement 2005- 2008 shall replace the Griffin Coal 

(Maintenance) Enterprise Agreement 2001-2004 with effect 1 October 2005. 
2. Arrangement 

1. Title 
2. Arrangement 
3. Scope and Parties Bound 
4. Definitions 
5. Objectives 
6. Term of Agreement 
7. Application 
8. Contract of Service 
9. Additional Work Arrangements and Reductions in Demarcations 
10. Hours of Work and Rosters 
11. Salaries and Other Benefits 
12. Superannuation 
13. Public Holidays 
14. Annual Leave and Shut Down/s 
15. Sick Leave 
16. Long Service Leave 
17. Bereavement Leave 
18. Other Leave 
19. Management of Leave/Absenteeism 
20. Redundancies 
21. Contractors 
22. Fixed Term Employees 
23. Union Meetings and Training 
24.    Grievance Procedure 
25.    Fair Treatment Procedure 
26.    Variation to Agreement 
27.    Right of Entry 
Schedule A – Attachment 1 Salaries 



166 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

3. Scope and Parties Bound 
(1)  The Griffin Coal (Maintenance) Enterprise Bargaining Agreement 2005-2008 shall apply to the operations of 

Griffin Coal Mining Company Pty Ltd in the Collie Coal Basin and its employees who are eligible to be 
members of the union party to it.  

(2)  The parties to the Griffin Coal (Maintenance) Enterprise Bargaining Agreement 2005-2008 are Griffin Coal 
Mining Company Pty Ltd and the Automotive, Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers –Western Australian Branch. 

4.  Definitions 
(1) The following definitions shall apply: 

‘Act’ means the Coal Industry Tribunal Act 1992 (WA) as amended from time to time. 
‘Agreement’ means the Griffin Coal (Maintenance) Enterprise Agreement 2005-2008. 
‘Apprentices’  means the Griffin Coal (Apprentices) current  
Agreement’ Enterprise Agreement. 
‘Award’ means the Coal Mining Industry (Engineers) Award 1990 as amended. 
'Complying Fund' means any superannuation fund or scheme: 
 (a) that is a complying fund or scheme for the purposes of Part IX of the 

Income Tax Assessment Act 1936; and 
 (b) to which, under the governing rules of the fund or scheme, 

contributions may be made by or in respect of the employee permitted 
to nominate a fund or scheme. 

‘employee’ means any person engaged by the employer under a contract of service to carry out 
maintenance work. 

‘employer’ means Griffin Coal Mining Company Pty Ltd. 
‘GCM’ means Griffin Coal Mining Company Pty Ltd. 
‘industry' as defined in Coalfields Engineering 1990 Award. 
‘maintenance  is the designated term for employees whose duties  
work’ may include but are not limited to maintenance of equipment plant, component 

installation, corrective and preventative maintenance, repairs on heavy equipment 
bore fields and coal producing plant. 

‘panel’ means the maintenance employees working on the same shift roster. 
‘shift transfer’ means an approved agreement between an employee on one panel and an employee 

on another panel to exchange a shift with a balance of skills remaining on both 
panels affected. 

‘shift swap’ means an approved arrangement whereby an employee works a non-rostered shift in 
lieu of a rostered shift. 

‘staff’ means employees who are not bound by either this Agreement or any registered 
agreement binding on maintenance employees. 

‘fixed term’  means an employee engaged pursuant to Clause employee’21 – Fixed Term 
Employees of this agreement. 

‘tribunal’ means the Coal Industry Tribunal of Western Australia. 
‘union’ means the Automotive, Food, Metals, Engineering, Printing and Kindred Industries 

Union of Workers - Western Australian Branch. 
‘week’ means seven (7) consecutive calendar days. 
‘week’s pay’ means the weekly salary rate applying in accordance with Schedule A – Salaries. 

5.  Objectives 
(1)    The principal objective of this Agreement is to secure the future of GCM and employees covered by it 

through the establishment of efficient and effective operating practices which, in turn, will minimise GCM’s 
cost of operations and lead to an expansion of operations. 

(2)    To achieve this objective: 
(a) The parties jointly commit to a process of continuous improvement to make the mine operations 

as safe, cost efficient and productive as possible and to maximise the use of GCM’s resources for 
the purpose of maintaining or increasing demand for GCM coal; 

(b) Management and employees will co-operate to achieve the objective and recognise that price and 
quality are the main factors which may contribute to making GCM coal more competitive with 
other energy sources. 

(3)  A subordinate objective is that GCM will maintain and expand its role in the community of Collie and it is 
envisaged that this will include the continuation of training of young people in Collie to prepare them for 
future employment in mines. 

6. Term of Agreement 
(1) This Agreement shall come into effect 01 October 2005 and remain in effect until 30 September 2008. 
(2) The terms and conditions of employment contained in this Agreement shall be deemed to have had effect 

from 01 October 2005. 
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(3) The parties shall commence negotiations no later than six (6) months prior to the expiry of this Agreement 
for the purpose of replacing it at the end of its term. 

(4) In the event that the Agreement is not replaced in accordance with (3) above it shall remain in force until it 
is either replaced or a party provides thirty days written notice to withdraw from it. 

7. Application 
(1)  This agreement shall be read and interpreted in conjunction with the Award as amended and where there is 

an inconsistency the Agreement shall prevail. 
(2) Where the current agreement is silent, the parties undertake to review the 1996 – 2001 Enterprise 

Agreements and 1990 Award. 
 If a conflict arises with subclause 7(1) or 7(2), the most recent agreement shall prevail in an attempt to 
resolve the matter.  In the event agreement cannot be reached, the parties agree to refer the matter to the CIT 
for resolution. 

(3) This Agreement shall not apply to apprentices. 
8. Contract of Service 

(1) Subject to (3) hereof, the employer may direct an employee to carry out all reasonable tasks within the 
employee’s skills, training, experience and knowledge and such other reasonable tasks incidental to the 
employee’s performance of these. 

(2) And included in (1) hereof for the purposes of this Agreement, an employee may be directed to work in 
their primary work area or outside that area to perform tasks which are incidental to work in their 
classification, and as identified in Clause 9 – Additional Work Arrangements and Reduction in 
Demarcations. 

(3) An employee shall not be obliged to work in a way contrary to safety standards or contrary to any statutory 
requirements or obligations applying to the work site. 

(4) Any direction to an employee in accordance with (1) hereof shall be a matter for the employer’s discretion. 
(5) Temporary redeployment 

(a) The employer, after consultation with affected employees and their representatives, may assign 
employees temporarily to work on other of its mine sites to meet operational needs. 

(b) Temporary assignments not covered by (a) hereof may occur by agreement between the parties. 
(c) The terms and conditions of this Agreement will apply for the duration of any temporary 

assignment provided that when an employee on temporary assignment carries out duties that are 
predominantly incorporated into a work team, the employee will be entitled to either the terms and 
conditions of this Agreement or the local terms and conditions, whichever is the higher. 

(d) Terms and conditions such as travel, living away from home allowance and other conditions will 
be negotiated by the parties prior to any assignment outside the Collie Basin area. 

(e) It is not intended that temporary assignments will have the effect of changing the work 
arrangements of an employee on a permanent basis. 

(f) The employer shall not assign any employee bound by this Agreement to any workplace where 
protected action, as defined by the Workplace Relations Act 1996 as amended, is being 
undertaken. 

(g) An employee may be appointed temporarily to a supervisory or regulatory position provided that: 
(i) the appointment is subject to prior agreement between the parties; 
(ii) the employer is satisfied the employee has the necessary skills; 
(iii) the employee agrees not to be involved in any industrial action by the union during the 

period of the appointment and the union agrees to the exemption of the employee from 
the action; 

(iv) the pay levels and conditions to apply are equivalent to those usually applied to the 
position being filled; 

(v) any increase shall be compensation for variations to the employee’s usual travel 
arrangements to and from work; and 

(vi) additional time worked shall be credited to the employee’s annual leave entitlement. 
(6) Stand Downs  

(a) Should there be a major interruption to business such as industrial action, major component failure 
or as a result of external influences; the employer may, after discussions with the union stand 
down employees who can no longer be gainfully employed. 

(b) Before any employee is stood down every effort should be made to minimise the impact of this by 
whatever reasonable means are available. 

(c) An employee stood down in accordance with this subclause shall not be entitled to payment for 
the period of stand down. 

(7) Training 
(a) The employer will work with the employees in a consultative fashion to develop a training 

programme that will maintain or improve relevant skill levels essential to ensure GCM’s aim of 
competitive advantage. 

(b) Pending the establishment of the programme per (a) the employer will provide a minimum 20 
hours of training per person per year, including occupational health and safety training. 



168 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

(c) Classroom time not to exceed 8 hours and will be deemed to be a complete shift. 
(d) If an employee, in their own time undertakes training that the employer endorses as beneficial to 

its operations, the employer will reimburse the cost to the employee of this training subject to it 
being successfully completed. 

(e) Reimbursement for the purposes of (c) includes a crediting of time taken for training to be 
credited to the employee’s annual leave entitlement. 

(8) Notice of Termination of Employment by Employer 
(a) Subject to (b) hereof, the following notice periods for termination of an employee’s contract of 

service shall be given by the employer unless the termination is for misconduct. 
Period of Continuous Service  Period of Notice 
up to 1 month    1 day 
more than 1 month up to 1 year  1 week 
from 1 year up to 3 years   2 weeks 
from 3 years up to 5 years   3 weeks 
from 5 years    4 weeks 

(b) An employee, who at the time of being given notice of termination of their contract of service is 
over 45 years of age and has completed two (2) years’ continuous service for the employer, shall 
be entitled to one (1) week’s notice in addition to any notice prescribed in (a) hereof. 

(c) The employer may dismiss an employee at any time without notice for misconduct; in which case, 
the employee shall be due salary payment up to the time of dismissal only and for any 
entitlements due but not taken by the date of dismissal. 

(9) Notice of Termination of Employment by Employee 
An employee shall give an equivalent period of notice of termination of their contract of service to the 
employer as per the table in (8) (a) but the notice in (8) (b) shall not apply. 

(10) The employee and the employer may agree on a shorter period of notice to apply. 
(11) Payment in Lieu of Notice 

 If the required notice is not given, the employer or employee, as the case may be, shall pay/forfeit a sum 
equivalent to the salary which would have been due had that notice been given and worked out. 

9. Additional Work Arrangements and Reduction in Demarcations 
(1) General Maintenance Work 

(a) The employer is committed to maintaining a core of essential skills in the maintenance of heavy 
vehicles and in processing plant fitting (including light fabrication and some machining) as well as 
welding, electrical and pump fitting work. 

(b) The core of skills of employees covered by this Agreement is to be enlarged to include a “whole 
of job” approach so that an appropriately skilled employee may: 
• operate forklifts in and around the workshop, in the pit and to obtain parts from the stores 

compound for specific work but not for general deliveries; 
• carry out dogging (slinging) of loads in all areas of operation provided that in the case of a 

hire crane, a production employee shall be involved; 
• use the wash-down vehicles at any time for cleaning equipment and, as well, move the wash 

down vehicles for filling with water and detergent but only when the position of crane 
driver/general duties employee is filled; 

• to deliver machinery requiring maintenance from the pit to the workshop and return for the 
nearest “ready” line for production. 

(c) When an employee covered by this Agreement needs to move parts in the course of carrying out a 
maintenance function, they shall use an appropriate vehicle with a maximum capacity of five (5) 
tonnes. 

(d) The towing of tools such as a mobile welder is included for the purposes of (c) of this subclause; 
(e) The hiab crane shall not be used to lift loads greater than 3.5 tonnes. 

(2) Testing Within Maintenance 
(a) From the time mine equipment becomes partially or totally unserviceable to the time it is returned 

to full service, qualified maintenance employees may test as appropriate, carry out any washing, 
deliver to the workshop and deliver from the workshop to the nearest ready line in each pit wash 
down and otherwise conduct all related or peripheral activities for the return to full operation of 
that equipment. 

(b) There are four ready lines namely the Muja Maintenance workshop, Muja fuel island go bay, 
Ewington Maintenance workshop and Ewington fuel island go bay. 

(c) Testing in production or the operation of the low loader whilst loaded, is not included for the 
purposes of (a) hereof. 

(d) Overall safety of the operation shall be maintained throughout (e.g. splitting machines or pins). 
(3) Work Carried Out by Production/Maintenance Employees. 

(a) Where appropriate, a trained competent employee (exclusive of staff) from the Production or 
Maintenance Departments may undertake the following: 
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• change out of ground engaging tools on equipment; 
• change out of screening media on the Coal Processing Plant (‘CPP’); 
• change out of conveyor skirts in the C.P.P; 
• disconnect and connect suction and delivery lines to dewatering pumps; 
• disconnect and connect pumps in dewatering systems; 
• minor repairs on equipment eg change globes and lenses, adjust mirrors, tighten loose nuts, 

bolts etc; and 
• start/stop lighting towers. 

(b) The work identified in (a) may be considered menial or incidental work requiring the use of tools 
compared with more complex or technical work expected of a tradesperson. 

(c) If a job identified in (a) requires welding, cutting, specialist tools or a degree of trades training, a 
fitter will be required to carry out the task and the production employee will either assist or be 
assigned to other duties during the period the work is carried out. 

(4) Component Exchange 
(a) The employer is required to maintain equipment in the most efficient, practicable manner possible 

having regard for operational and safety standards. 
(b)  The employer may elect to implement an exchange component programme during planned 

maintenance to achieve the most efficient component life of an item of equipment at the least cost 
(including the cost of lost production due to machine down time). 

(c) The employer will discuss any component exchange programme with the union prior to any 
implementation. 

(d) In making the decision on component change, regard will be had for the following: 
• component turn around; 
• component exchange costs; 
• machine requirements of production; and 
• required machine turn around. 

(e) Assessment of the factors in (d) is to be made after discussions with the trade’s personnel on the 
job. 

(5) Certified Rebuilds 
(a) In order to achieve best possible cost competitiveness, the employer will continue to rigorously 

evaluate the capital purchase of new or replacement equipment. 
(b) A comparative analysis of the economies of certified rebuild equipment and new or used 

replacement equipment will be undertaken on occasions. 
(c) Any analysis in accordance with (b) shall include information from a certified repairer of the 

original piece of plant and, further, will include but not be limited to consideration of: 
• warranty; 
• rebuild costs; 
• upgrades to be included; and 
• rebuild time frames. 

(d) If an analysis in accordance with (b) and (c) establishes that a certified rebuild presents more net 
worth to the employer than a new or replacement machine, the employer may elect to proceed on 
this course after discussions with the union. 

(6) Warranty 
The Union agrees to the company implementing warranty plans and extended warranty plans up to (2) two 
years from date purchase or 6000 operating hours which ever comes first. 

10. Hours of Work and Rosters 
(1) The average weekly hours of work for each employee shall be 42 worked in accordance with a four (4) 

panel roster (12 hour shifts) and day shift roster (10.5 hour shifts). 
(2) Employees will work a roster sequence of two days on, two nights on and four days off. 
(3) Shift start and finish times for a shift will be agreed provided that the following guidelines shall be 

considered: 
Day shift (12 hour)  7.00 am to 7.00 pm 
Night shift (12 hour)  7.00 pm to 7.00 am 
10.5 hour day shift  7.00 am to 5.30 pm 

(4) A total of 60 minutes paid crib and smoko breaks may be taken within a shift in accordance with the 
following: 
(a) The crib break will be 30 minutes and there will be two 15 minute smoko breaks.   
(b) The parties agree to the implementation of a trial for a period of (3) three months, where 10.5 hr 

dayshift crew will take 15 minute afternoon smoko shift break at 5.15pm or deem the shift 
complete. At the completion of the trial period the parties will review the effectiveness of the trial 
and agree on if it will remain permanent for the life of the agreement.  
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(c) Employees may be required to work through a nominated crib time provided one hours notice is 
given or job continuity is a factor. 

(d) The time of taking a crib break may be altered to suit a task provided that it is commenced 
between five (5) hours and seven (7) hours from the commencement of the shift. 

(e) When it is likely that employees working in open cuts need to continue to complete a job when a 
crib break or smoko is due, the break shall be taken in in-pit crib huts. 

(f) In-pit crib huts shall have full facilities and be sound insulated, dust proofed and air-conditioned. 
(g) In-pit crib huts will be located close to the main haul routes of both the Muja and Ewington sites. 

(5) Required Temporary Roster Changes 
(a) Transfer from four (4) panel (12 hour) roster to day shift panel (10.5 hour) roster. 

(i) When the transfer is for a period of five (5) or less consecutive blocks, the employee 
shall continue on their four (4) panel rate for that period. 

(ii) If the temporary roster change is for six (6) or more blocks, the rate applicable to the 
new roster will be paid from the start of the change provided that, if for any reason the 
roster change does not exceed five (5) blocks, payment of the four (4) panel rate will be 
applied retrospectively. 

(b) Transfer from a day shift (10.5 hour) roster to four (4) panel (12 hour) roster shall be paid at the 
12hr roster rate. 

(c) Transfers for project work on to any combination of 12 hour shifts shall be paid at the four (4) 
panel roster rate. 

(6) Shift Swaps/Shift Transfers by Employees 
(a) Any shift swap/shift transfer by an employee shall be subject to prior approval by the employee/s 

supervisor/s having regard for: 
(i) the efficient operation of the panels; and 
(ii) the balance of skills required to meet workloads. 

(b) The employer may request an employee to swap shifts to facilitate the undertaking of training or 
to meet increased workloads or any other sufficient reason. 

(7) Timesheets and Reporting 
(a) Each employee shall accurately complete a time sheet for each day of work and any off-site 

training and shall submit this to their supervisor. 
(b) Failure to submit a timesheet may result in payment of wages being stopped until the timesheet is 

submitted. 
(c) Subject to receiving training for the purpose, each employee shall enter the correct coding into the 

Fleet Management System. 
(d) Employees will be required to complete job card closing information on work orders detailing but 

not limited to work performed, duration, and adjustment settings, parts/lubrication and other 
information as directed.  

(e) The collection of data in accordance with (c) and (d) shall not be used as a time and motion study 
against any employee’s performance. 

11. Salaries and Other Benefits 
(1) Subject to this Agreement each employee will be entitled to an annualised salary in accordance with 

Schedule A - Salaries. 
(2) Payments will be by fortnightly instalments and by direct funds transfer on the Thursday following a pay 

period into an account nominated by the employee. 
(3) Payments for emergency call outs 

(a) An employee called to work because of an emergency (eg life threatening incident) where 
personnel or skills in addition to those available on shift are required shall be paid at twice the 
employee’s hourly rate for the time worked; provided that a minimum payment of four (4) hours 
shall apply. 

(b) In the event of an emergency call out on Christmas Day, Good Friday or on an Anzac Day 
dayshift, an employee called out will be entitled, in addition to any benefit arising under (a) 
hereof, to have the following credited to their annual leave: 

• six (6) hours for up to six (6) hours work; 
• 12 hours for over six (6) hours and up to 12 hours work by a 12 hour shift 

employee; 
• 10.5 hours for over six (6) hours work up to 10.5 hours work by a 10.5 day shift 

employee. 
(4) Fares Allowance and Additional Payment 

(a) (i) A daily fares allowance of $20.80 will be paid to each employee for each attendance at 
work at the Muja mine. 

(ii) The daily fares allowance for an employee required to attend and work at the Ewington 
mine shall be 66% of that applying for the Muja mine. 
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(b) Adjustment of Allowance 
(i) The fares allowance shall be adjusted annually to reflect the average increase in the 

Private Vehicle Running Costs Index as calculated by the Royal Automobile Club of 
Western Australia (‘RAC’). 

(ii) Formula: 
 The formula for the adjustment will be as follows: 

RAC average rate x distance x carpool number ÷ frequency = daily rate 
Agreed inputs: 
RAC Average  = Large family car > 3 ltr + large 4WD ÷ 2 
Distance   = 52kms Muja – Ewington 66% of Muja rate 
Car Pool   = 2 - agreed site average 
Frequency  = 4 - agreed site average 

(iii) Date of adjustment: 
Any increase will apply in July/August each year in the first pay period commencing on 
or after the annual publication of the RAC Private Vehicle Running Costs Guide. 

(iv) In the event of a negative outcome, the fares allowance will not be amended. 
(c) In addition to any entitlements to the fares allowance employees shall receive the following 

payments: 
$350.00 on 1 July 2005 
$375.00 on 1 July 2006  
$400.00 on 1 July 2007 
$425.00 on 1 July 2008 

(5) Work Clothes etc  
(a) The Company will provide the Employees with one (1) issue of industrial clothing each year.  An 

issue of industrial clothing consists of: 
• 1 pair of protective footwear; 
• 3 long or short sleeve shirts; 
• 3 pairs of long trousers; or overalls or shorts 
• 1 jumper; 
• 1 winter jacket every 2 years. 

Additional clothing may be made available, at the discretion of the employer, on a more frequent 
interval when required due to fair wear and tear and/or damage.  
Current issue clothing must be worn at all times whilst on duty and must be maintained in a 
reasonable standard of presentation and repair. 

(b) Protective clothing and equipment which GCM will make available for Employees. 
GCM will make available to employees wet weather gear, safety glasses and other personal 
protective equipment on an as needs basis at no cost to employees. 
Appropriate safety equipment must be worn at all times as defined by GCM. 

(c) Shoulder Tool Carry Bag 
Employees required to carry tools up and down ladders shall be issued with an appropriate 
shoulder tool carry bag.  

(6) Worksite - Based Benefits 
(a) Tea, coffee and milk will be supplied by the employer for employees’ use; this to be co-ordinated 

within each Department. 
(b) The employer shall provide a telephone free of charge for local calls by employees. 
(c) Vending Machine  

The employer will permit two (2) or more coin operated chocolate bar vending machines on-site 
provided that the parties agree on the number; the employer shall not be responsible in any way 
for the administration, co-ordination, maintenance, stock replenishment or any other aspect; the 
supplier is reputable; and production is not affected. 

(7) Workers’ Compensation 
 Workers’ compensation payments are to be paid on the basis of the annualised salary rates. 

(8) Employee Insurance 
(a) 24 hour illness or accident cover is provided through the Salary Continuance Plan described in 

Clause 15 Sick Leave. 
(b) Travel insurance covering travel to and from work shall be taken out by the employer for each 

employee.  
(c) Travel insurance covering travel to and from work shall be taken out by the employer for each 

employee and shall include the following: 
• Coverage of salary (not medical costs); 
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• Maximum payment of $3,000.00 per week; 
• Capital benefit payment of $200,000.00; 
• Maximum of two (2) years benefit. 

(9) Death Benefit 
Employees will be provided with Death Benefit cover to the value of $30,000 separate from the benefit 
provided under Clause 11(8)(b). 

12. Superannuation 
Contributions pursuant to Federal superannuation regime 
(1) The employer will pay an amount equivalent to 9% of each employee's Annualised Salary into a 

superannuation fund set out in subclause (4) of this clause. 
(2) The employer's superannuation contribution in accordance with subclause (1) of this clause shall not fall 

below the amount  required in order to avoid incurring a liability to pay the superannuation guarantee charge 
under the Superannuation Guarantee (Administration) Act 1992 (Commonwealth). 

(3) Subject to statutory limits in the Income Tax Assessment Act 1936 (Commonwealth), and provided the 
election is made before the entitlement accrues, an employee may elect to sacrifice:  
(a) a portion of their Annualised Salary; and/or  
(b) the annual payment in respect of sick leave provided for in  
 subclause 15(6) of this Agreement, 
and for the sacrificed amount to be contributed by the employer to a superannuation fund set out in 
subclause (4) of this clause. 

(4) The superannuation funds for subclause (1) of this clause are: 
• Coal Industry Superannuation Fund; 
• AMP Custom Super Fund; 
• Westscheme 
provided in each case the fund is a Complying Fund. 

Contributions to Coal Industry Superannuation Fund pursuant to State Coal Industry Superannuation Regime 
(5) In addition to the contributions required under subclause (1) above, the employer shall contribute to the Coal 

Industry Superannuation Fund an amount or rate that is required for the employer to comply with the Coal 
Industry Superannuation Regulations 1990 (WA). 

(6) Without in any way adding to the obligation under subclause (5) above, the parties acknowledge that, as at the 
date of this agreement: 
(a) the amount to be paid by the employer under subclause (5) must not be less than 7% or more than 

10% of the benchmark amount (as defined in the Coal Industry Superannuation Regulations 1990 
(WA)) multiplied by the number of employees employed by the employer that are covered by this 
agreement; and 

(b) as the Coal Industry Superannuation Fund has a defined benefit structure, this amount is not credited 
to the employees' accounts but is part of the pool of assets from which the fund meets its benefit 
obligations and costs of member insurances, statutory fees and administration expenses. 

13. Public Holidays 
(1) The following is to apply with respect to gazetted public holidays. 

(a) The annual shutdown shall include Christmas Day, which will be recognised as a non-rostered day 
without loss of pay by “slipping” the roster. 

(b) Good Friday will be recognised as a non-rostered day without loss of pay by “slipping” the roster by 
24 hours. 

(c) (i) Any employee who is rostered on and works on Australia Day, Labour Day, Easter 
Monday, the Sovereign’s Birthday or Foundation Day shall be paid an additional sum; to be 
the rate paid for a shift worked on that Public Holiday. 

(ii) In lieu of the payment in (i) hereof the employee may elect to be paid single time and 
accrue a day to be added to their annual leave entitlement. 

(d) Boxing Day and New Years Day will be deemed to be in the list of public holidays in (c) hereof if 
they are not included in the annual shut down (reduced crew only). 

(e) Anzac Day will be observed as follows: 
(i) Employees rostered for the day shift only on Anzac Day shall be entitled to be absent from 

work without loss of pay. 
(ii) Employees rostered to work on a night shift which ends or begins on Anzac Day shall be 

entitled to the payment in accordance with (c) of this Clause. 
(iii) The roster of employees not covered by (i) will not be affected by the releasing of day shift 

employees on Anzac Day. 
(f) The time for the purposes of any payment under this Clause will be from midnight to midnight on the 

date of the gazetted public holiday. 
(2) In the event of an emergency call out of an employee on a public holiday the employee shall be paid in 

accordance with subclause (3) of Clause 11 – Salaries and Other Benefits in addition to any payment arising 
under this Clause. 
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14. Annual Leave and Shut Down/s 
(1) An employee shall be entitled to 252 hours annual leave for each 12 months of continuous service. 
(2) Subject to this Clause, the taking of annual leave shall be managed within a crew. 
(3) An employee will be able to take a portion of their annual leave entitlement as single days in accordance with 

leave policy and planning for crews approved by the employer. 
(4) The decision as to whether a shut down over the Christmas period in any year will be made on a year by year 

basis provided that notification of any decision will be made by the employer prior to 30th of June in the 
relevant year 

(5) As a general rule the timing of the annual shut down will include the week to and including Christmas Day and 
the week from Christmas Day. 

(6) Period 26-31 December 
(a) Employees usually will take the period 26-31 December as annual leave provided that an agreed 

number of employees will be required to attend for work to support production work. 
(b) The agreed minimum number of employees required will be set by management and employee 

representatives when production requirements for the period are known. 
(c) Subject to this subclause, those requested to work will be paid the four (4) panel rate for the time 

worked. 
(d) No maximum number of employees to work in this period will be set but if the number who wishes to 

work significantly exceeds the estimated requirements, not all will be paid the four (4) panel rate. 
(e) Christmas Day will be recognised as a non rostered day without loss of pay by ‘slipping’ the roster.  

(7) The employer shall endeavour to notify any employee who has applied to take annual leave in the December-
January period whether or not that application has been approved by no later than the prior 1 August. 

(8) When an employee is rostered on and subsequently is on approved annual leave or long service leave, the 
public holiday will be added to the employees leave bank. 

15. Sick Leave 
(1) Any employee taking sick leave shall endeavour to notify the employer of that prior to the commencement of 

that shift. 
(2) (a) Subject to this subclause any employee taking sick leave shall be required to justify that absence in 

accordance with the standards prescribed in the Award Clause 12 (6). 
(b) Any employee absent for more than two consecutive days is required to produce a medical certificate 

to the employer for an entitlement to paid sick leave to arise. 
(c) An employee otherwise applying for sick leave shall produce a medical certificate to the employer 

provided that this requirement shall not apply for five (5) single days in a 12 month period. 
(3) An employee taking sick leave will be paid according to a salary continuance insurance plan (‘the plan’) which 

covers an employee for illness or accident up to 30 calendar days at the normal salary rate and thereafter up to 
two (2) years at 75% of the normal salary rate. 

(4) The plan does not require an employee to undertake a pre-entry medical examination and clearance. 
(5) No accrual of sick leave applies under the plan. 
(6) Up to five (5) shifts may be paid out to an employee in January of each year provided that the payment will be 

reduced by any absence on sick leave in the previous calendar year in accordance with the following. 
Absence on sick leave  Incentive payment 
0 shifts    Equivalent to 5 shifts 
1 shift    Equivalent to 4 shifts 
2 shifts    Equivalent to 3 shifts 
3 shifts    Equivalent to 2 shifts 
4 shifts    Equivalent to 1 shift 
5 shifts    No payment 

(7) If an employee is sick for five (5) or more consecutive days and produces a medical certificate certifying that, 
any absence from work covered by the medical certificate shall not count for the purposes of (6) hereof. 

(8) Where an employee can prove they have been confined to hospital or home while on annual leave or LSL, these 
days may be taken from sick leave allotment. 

(9) Carer's Leave 
(a) Employees are entitled to use carer's leave in accordance with the Minimum Conditions of 

Employment Act 1993 (WA).to provide care and support for members of the Employees immediate 
family who are sick and require care and support from the Employee. 

(b) Employees are to advise the company where possible at least two (2) hours before the start of a 
rostered shift of the Employees inability to attend work. 

(c) Employees must provide evidence to the satisfaction of the Manager or nominee, that the Employee is 
required to provide care for a family member who is sick or who requires the Employees care. 

16. Long Service Leave 
(1) An employee who works a 4 panel or a 10.5 hour day shift roster respectively shall be entitled to long service 

leave of 45.5 shifts or 52 shifts (546 hours) after eight (8) years of continuous service. 
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(2) Long service leave will be managed within the crew. 
(3) The minimum period for the taking of any long service shall be at least six shifts. 

17. Bereavement Leave 
(1) In the event of the death of an employee’s spouse, child, parent, brother or sister (including in laws), de facto 

spouse, stepchild, parent-in-law, grandparents or foster parent and upon production of satisfactory proof of such 
death, the employee shall be entitled to two days of leave at the ordinary rate of pay provided that such leave 
shall be extended to cover the balance of the shift without loss of pay if the employee receives notification of 
the death when at work. 

(2) These days may not be consecutive. 
(3) Where interstate or international travel is involved a longer period may be considered reasonable. 

18. Other leave 
(1) Jury Service as per Clause 16 of the Award. 
(2) Employees are entitled to unpaid Parental Leave in accordance with the Minimum Conditions of Employment 

Act 1993 (WA). 
(3) An absence in excess of two (2) hours to attend a funeral may be taken as annual leave subject to approval by 

the employer. 
(4) Pressing Domestic – subject to the approval of the Departmental Manager, an employee may be absent from 

work with pay, because of an emergency. 
19. Management of Leave/Absenteeism 

(1) Each panel will manage the taking of annual leave and long service leave by the employees on it having regard 
for (2) hereof. 

(2) The essential skills in each crew required to enable maintenance activities to be achieved efficiently and 
effectively are to be maintained throughout. 

(3) Any annual leave or long service to be taken will be subject to approval by the employer. 
20. Redundancies 

(1) (a) For the life of this agreement Griffin Coal shall maintain a minimum manning level of 86 
maintenance employees, in the event of a downward movement in contracted tonnages below 2.650 
million tonnes per annum and the Employer is of the opinion it cannot maintain the existing manning 
levels of a minimum 86, a voluntary redundancy program shall be implemented hereof in clause 3. 
In the event that coal sales return above 2.650 million tonnes the company will increase the manning 
levels to the agreed level above for the life of the agreement. 

(b) If the employer implements a programme of voluntary redundancies the parties are to agree on a 
reasonable time frame for the program for redundancies to take place. 

(2) Should a dispute arise between the parties, the matter will be referred to the Tribunal for determination.  
(3) In addition to any contractual benefits due on termination of employment and any superannuation benefits, the 

following shall apply in the event of a redundancy. 
(a) A minimum amount equivalent to 13 weeks’ pay (maximum uncapped); 
(b) plus four (4) weeks’ pay; 
(c) plus an amount equivalent to one (1) week’s pay for each year of service; 
(d) plus an amount equivalent to one (1) week’s gratuity for each year of service; 
(e) plus an amount equivalent to one (1) week’s pay for each year of service above 20 years; 
(f) plus an amount equivalent to three (3) weeks’ pay per year for any employee over 50 years of age; 
(g) Plus the sum of $20,000.00 in the case of an employee’s application for redundancy being accepted 

by the employer. 
(4) This Clause shall not apply to employees engaged on short term contracts. 

21. Use of Contractors 
(1) The parties recognise the need for the utilisation of contractors from time to time to meet the operational needs 

of the industry. 
(2) GCM will ensure that employees of the contractor undergo the Company’s induction processes and comply 

with all relevant safety procedures and laws. 
(3) (a) Subject to this subclause, contractors may also be used   for work of a short duration during periods of 

high workload or urgent work requirements affecting production output. 
(b) The engagement of contractors for short periods shall occur only after the employer has exhausted all 

other options such as employees working extra hours or the employment of short term employees. 
(c) In entering into any arrangement for a contractor to carry out work covered by this subclause the 

employer will require the contractor to apply at least the wages of the current EBA. 
(4) Subject to this Clause, the employer will give the union notice in writing of an intention to engage a contractor 

onsite and the reasons for it and the union will respond in writing. 
(5) In engaging any contractor to carry out work in an active mine the employer will, subject to this Clause: 

(a) Have reached prior agreement with the union to engage the contractor. 
(b) Require any employees of the contractor to undergo the employer’s induction processes and comply 

with all relevant Mine Special Rules and Safety Procedure (No. 5737); 
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(c) Require the contractor to limit the hours of any individual carrying out the contract work to no more 
than 60 hours in a week worked over no more than six (6) days in a week and with shifts to be no 
more than 12 hours. 

(6) (a) The employer and the union will confer on any extension of time of engagement of a contractor and 
variation of any limits in this Agreement or the Award so that the job may be completed 
expeditiously. 

(b) Any agreement will be recorded in an exchange of letters between the parties and will be deemed to 
be part of the Agreement from the date of that exchange. 

(7) If no agreement is reached as a result of (6) hereof the question of an extension will be referred to the General 
Manager - Operations and the District Official of the union. 

(8) If no agreement is reached between the parties on the engagement of a Contractor, the employer may proceed 
on with the Contractor unless the Union makes application to the Tribunal within (3) three working days of 
being notified of this intention. 

(9) Notwithstanding any engagement of contractors, the employer will continue to provide training opportunities 
for its employees to enhance their skills for the purpose of efficiently and effectively carrying out work 
allocated to them. 

22. Fixed Term Employees 
(1) Subject to this Agreement, the employer may engage persons on fixed term contracts of at least 84 hours of 

work in periods of up to 18 months the purpose of relieving when employees are on leave or to meet specific 
work demands. 

(2) The employer shall give prior notice to the union of any intention to engage a fixed term employee. 
(3) GCM can employ up to seven percent (7%) of the total permanent trades employees (in this case it would be 

86). 
The parties agree to the employment of additional fixed term employees above 7% conditional hereof: 

(a) The company will employ fixed term employees in blocks of five (5). 
(b) Of the five (5) positions, one (1) will be made permanent. 
(c) The permanent position will be filled from the current fixed term employees, conditional on the right 

skill mix being available, otherwise the position will be filled via external applicants. 
(4) Any employee on a short fixed term contract shall not be, and shall not be deemed to be, a permanent 

employee, except after 18 month continuous service. 
(5) No person of the same classification employed on a short fixed term contract who works more than 12 months 

for the employer shall be rehired within two (2) months of their contract expiring unless otherwise agreed by 
the union. 

(6) Where possible the employer will give preference to qualified applicants who reside in the Collie region and/or 
have previous experience in the coal mining industry when engaging people on fixed term contract. 

(7) The ability to engage persons on fixed term contracts shall not be used by the employer to limit work 
opportunities or career opportunities for permanent employees. 

(8) (a) A short fixed term employee shall be entitled to One week’s severance pay for each 3 months of 
continuous service. 

(b) No severance payment shall be due in the case of a short fixed term contract of less than three (3) 
months. 

(9) If an employee on a fixed term contract applies for any accrued annual leave for personal reasons, the 
employee’s Department Manager will consider the application on its merits. 

(10) If a fixed term contract exceeds 12 months, then the procedure for application, approval and taking of annual 
leave by permanent employees shall apply to a fixed term employee after 12 months continuous service. 

(11) A fixed term employee shall be entitled to benefits in accordance with Clause 11 – Salaries and Other Benefits 
and as otherwise provided by this Agreement. 

23. Union Meetings and Training 
(1) (a) Regular Meetings: 

(i) Provision will be made for shift employees rostered off to attend a one (1) hour paid union 
meeting every four (4) weeks.  

(ii) Payment will be on the average designated rate per hour (i.e. the fortnightly average base 
divided by 84). 

(iii) As the shift patterns for the two (2) panel 10.5 hour day shift roster does not allow for the 
attendance at the meeting, affected employees will be entitled to attend every second 
meeting when they are rostered on with pay to be deducted for the period of any such 
absence.  

(iv) The total payment for the meeting will be based on the number of personnel rostered off 
when the meeting is held plus the number of employees on the two (2) panel 10.5 hour 
roster who are rostered on at the time of the meeting and are entitled to attend. 

(b) Irregular Meetings: 
(i) If the union notifies the employer that employees rostered on at the time of a regular 

meeting need to attend it together with those employees rostered off, this will occur 
provided that the meeting will be held at 5.15 pm in Collie if possible. 
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(ii) Any employee who leaves early or is late reporting for their rostered shift will have pay 
deducted for the period of that absence. 

(iii) The total value of the payment for the meeting will be based on the number of personnel 
rostered on and off when the meeting is held. 

(c) Attendance to Union Meetings 
The union will provide the employer with the names of all employees who attended for the duration 
of any meeting and each attendee will be paid an equal proportion of the total value of payment less 
due taxation. 

(2) Aggregate Meeting 
The employer will pay for one aggregate meeting per annum of two (2) hours duration for those employees who 
are rostered to attend work on that day. 

(3) Delegates/Stewards 
(a) Attendance by delegates/stewards rostered off from work at the time of union meetings called at the 

request of the employer shall be dealt with as follows: 
• the employee’s annual leave entitlement will be credited with six (6) hours for any such meeting 

with a duration of six (6) hours or less; 
• if a meeting takes more than six (6) hours, the employee may elect to have either 12 hours or 

10.5 hours (which ever shift length currently applies to them) credited to their annual leave 
entitlement or, if the next rostered shift is a night shift on the same day as the meeting, to take 
the shift off. 

(b) The credited time shall be used to cover time off from the shift prior to or following the meeting 
should time off be required. 

(4) Union Training 
(a) Union representatives collectively shall be entitled to a total of 24 paid days in any fiscal year to 

attend official AMWU training courses approved by management. 
(b) Time for training may accumulate for up to three (3) years. 
(c) Unused training days may be transferred between union representatives subject to management 

approval. 
(d) Internet access will be made available to union delegates on request. 

(5) Elected officials and/or delegates who are rostered on when the union’s monthly meeting of its Board of 
Management is scheduled, shall be released from work with no loss of payment. 

(6) The employer will meet with union delegates after the conclusion of regular meetings of members subject to the 
union making such a request shortly after such meeting. 

(7) If an official of the union is required to attend the Tribunal, or other court systems the employer will release 
them from duties without loss of entitlement. 

24. Grievance Procedure 
(1) Individual Disputes 

(a) If an individual raises a grievance the procedure in (c) will apply during which time work will 
continue in accordance with the reasonable direction of the employer having regard for safe working 
practices. 

(b) During the dispute resolution procedure the employee may elect to involve an employee 
representative to assist in resolution of the dispute by participating in discussions and providing 
advice. 

(c) The procedure for resolution of disputes is as follows; 
Step 1 Details of the dispute or grievance will be presented to the employees’ immediate 

Supervisor.  The Supervisor will provide a response to the issue as soon as possible.  If a 
response is not given by the end of the Supervisor’s next rostered shift, then they will give 
a progress report which will include an undertaking as to the time by which a response 
might be given. 

Step 2 If resolution has not been achieved, or the Supervisor’s immediate response is 
unacceptable; the matter may be referred in writing by the employee/s to the relevant 
Superintendent or Supervisor. 
The Superintendent or Supervisor will provide a response to the issue as soon as possible.  
If a response is not given by the end of the Superintendent’s or Supervisor’s next rostered 
shift, they will give a progress report which will include an undertaking as to the time by 
which a response might be given. 

Step 3 If resolution has not been achieved, or if the Superintendent or Supervisor’s immediate 
response is unacceptable, the matter may be referred to the relevant GCM Manager.  The 
Manager will provide a response to the issue as soon as possible. 

Step 4 If the matter remains unresolved it shall be referred for discussion between the district 
officials of the union and nominated senior personnel of the employer. 

Step 5 If resolution cannot be reached, referral by either party to the appropriate industrial 
authority may occur. 
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(2) Collective Disputes 
Obligations by the Parties. 
The parties agree that all grievances will be dealt with promptly and with each party involved keeping the others 
fully informed of developments and progress relating to the particular grievance. 
• Each grievance is to be dealt with at the first direct level of referral (eg: employee – supervisor) as far as 

possible. 
• Until a matter is resolved the ‘status quo’ shall continue; (i.e. the most recent prior position to the 

grievance being raised) in an endeavour to ensure that work continues subject to safety and other 
standards. 

• The application of the status quo principle in accordance with this Clause shall not prejudice any party’s 
position in any arbitration of the issues/s. 

(3) Procedure 
All parties are to strictly adhere to the following procedure; 
Step 1 The party likely to be affected shall notify the other party of any anticipated dispute or grievance. 

It shall be the responsibility of the initiating party to ensure their notification is received by an 
appropriate level officer of the other party. 

Step 2 If the issue is not resolved at the point at which it is first raised and is therefore likely to be remain in 
dispute, it shall be put in writing and exchanged by hand to the other party. 
That party shall respond by the end of the shift in which the issue is notified or not later than prior to 
the commencement of the next shift for that panel unless the parties agree otherwise. 

Step 3 If the matter is unresolved at Step 2 it will then be referred to the next level (i.e. Department Manager 
– union official) and they will agree on a response timeframe which is not to exceed 48 hours unless 
the parties agree otherwise. 

Step 4 If the matter is not resolved at Step 3 it is to be referred to the district officials of the union and the 
employer representative who will agree on the time period to resolve the matter; provided that this 
shall not exceed the cooling off period in subclause (4). 

(4) Cooling Off Period 
(a) The parties commit to a ten (10) calendar day cooling off settlement period during which work will 

continue as normal while the procedure is followed.  The ten (10) day period shall commence on the 
date the matter in dispute is first put in writing to the other party. 

(b) Stop work meetings during the cooling off period should not be held more often than once in every 
four day block and may include one report back meeting, provided the total accumulated time 
involved is no more than one (1) hour. 

(c) The parties shall not involve a third party within the cooling off period unless otherwise agreed. 
(5) State or National Stoppages 

(a) Exempt Stoppages 
The union agrees to exempt GCM from participation in any State or national stoppages relating to 
standards for wages and conditions.  This exemption is in recognition of the underlying theme of this 
agreement where the management is committed to work together with the workforce through their 
elected representatives. 

(b) Non Exempt Stoppages 
The union’s exemption to GCM does not extend to matters not incorporated in this Agreement (eg 
worker’s compensation, occupational health and safety etc) or wide ranging alteration to industrial 
relations so as to imperil the continued existence of the Agreement. 
In the event of a State or National stoppage or campaign, which is not exempt, the union undertakes 
to notify GCM with as much notice as reasonably possible of any impending industrial action. 
In the event of a non exempt dispute, the following process shall occur: 
(i) the parties commit to a consultation process before any action and wherever possible give 

notice in order to minimise any disruption to GCM’s operations where appropriate. 
(ii) the parties commit to man the support for industrial action from the panels rostered off shift 

where possible. 
(6) Conciliation and Arbitration Proceedings 

(a) At the conclusion of the cooling off period the parties may initiate the appropriate actions to resolve 
the dispute and this may include referring the matter to the Tribunal. 

(b) Any challenge as to whether or not any action constitutes a breach of the cooling off period shall be 
referred to the Tribunal, or in the event of the Tribunal ceasing to exist, a mutually agreed mediator, 
for mediation. 

25. Fair Treatment Procedure 
If an employee continues to ignore a reasonable lawful instruction or is involved in misconduct or displays behaviour in 
the workplace which may be in breach of established law, the following will apply. 
Examples of misconduct: 
• Disrespect for others including abuse, harassment, bullying 
• Disregard for accepted and agreed rules and procedures 
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• Refusal to carry out reasonable lawful directions 

• Unsafe behaviour 

The Procedure: 

Step 1 (a) The employee’s supervisor will counsel the employee in the presence of a union representative. 

(b) The supervisor will record a diary note of the fact of the counselling, the reason for it and any 
explanation or objection raised by the employee at the time. 

Step 2 (a) If the employee ignores that instruction again the supervisor shall refer the matter to their manager 
and the manager may counsel the employee in the presence of their supervisor and union 
representative. 

(b) A record of any such counselling shall be made by the manager and a copy placed on the employee’s 
file. 

Step 3 (a) If the employee, not withstanding the counselling, again ignores that instruction and prior to a final 
warning being issued or further disciplinary action being taken, the manager, in the presence of the 
supervisor and a union representative, will warn the employee of the seriousness and that any further 
breaches will be subject to disciplinary action.  This step will be known as the Final Warning. 

(b) The Manager will put the warning in writing to the employee and place a copy of their file. 

Step 4 In the event of further breaches of conduct from the previous step or if the initial breach is of such a 
serious magnitude to break the conditions of the contract, the Company reserves the right to terminate 
the employee’s employment. 

(1) Before proceeding on any action in accordance with either Step 2, 3 or Step 4 the Manager shall give the 
employee a hearing and consider any explanation or objection they maintain. 

(2) The disciplinary action referred to in Step 3 includes standing the employee down from work without pay. 

(3) Any stand down of an employee without pay or any other disciplinary action will be subject to prior agreement 
with the union. 

(4) Termination of employment will require union consultation but not union consent. 

(5) A stand down of an employee without pay allowed under this Clause may be up to 16 consecutive days. 

(6) The record in each case where this Clause has been invoked shall be reviewed in or about 12 months from the 
last date this Clause was applied to the employee and, in the event of that involving either Step 1 or Step 2 or 
Step 3 (but the disciplinary action allowed for in Step 3 has not been applied) and there being no repeat of the 
conduct by the employee since the date the Clause was last applied, the disciplinary procedure applied in 
relation to it under this Clause will be deemed completed and removed from the employee’s file.  If the 
disciplinary action applied is taken in Step 3, the procedure will be deemed completed and removed from the 
employees file after 18 months. 

(7) This Clause does not affect any rights or obligations arising under Clause 6 – Contract of Service of the Award. 

(8) Where an enquiry or investigation is required into any matter affecting employees covered by this Agreement, 
the Union and the Company, of equal representation, shall jointly undertake such and provide a report to the 
General Manager for determination.  The parties may agree to bypass steps in the process depending upon the 
seriousness of the confirmed breach. 

(9) If the parties disagree with the above procedure outlined in Steps 1 – 4 of the above then either refers the matter 
to the tribunal for determination. 

26. Variations to Agreement 

(1) Subject to this Clause the parties may, by mutual consent, vary, amend, delete from or add to this Agreement at 
any time during its term. 

(2) Any agreed variation, amendment, deletion or addition shall be expressed between the parties by way of an 
exchange of letters. 

(3) Any terms of the mutual agreement between the parties arising under this Clause shall be deemed to be part of 
this Agreement from the date prescribed by the parties in the exchanged letters. 

27. Right of Entry of Union Officials 

(1) An accredited official or officer of the Union shall have the right to enter the sites covered by this Agreement 
for the purpose of consulting with members and prospective members covered by this Agreement on 
employment related matters as required. 

(2) Accredited officials or delegates on their behalf will notify the Site Manager or his representative of their 
intention to visit the site giving reasonable notice. 

(3) An accredited representative means a person meeting the requirements under the Industrial Relations Act 1979 
(WA) as amended. 

(4) “Reasonable notice” for the purpose of this clause shall be in writing and 24 hours in advance, unless 
otherwise agreed by the employer. 
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WAGES SCHEDULE A – ATTACHMENT 1 

 
Base increase over 
previous year 

Effective  
17 Oct 04 – 
 30 June 05 

Effective from 
first pay period 
commencing after 
1 October 2005 
+4% 

Effective from 
first pay period 
commencing after 
1 October 2006 
+4% 

Effective from first 
pay period 
commencing after 
1 October 2007 
 +4% 

4 Panel Base  
(inc 2 modules) 

83,421 86,758 90,228 93,837 

1% 834 867 902 938 
2% 1,668 1,734 1,804 1,876 
Plus     
4 Modules 87,870 91,385 95,040 98,842 
8 Modules 92,319 96,012 99,853 103,847 
     
Dayshift Base 
(inc 2 modules) 

78,414 81,551 84,813 88,206 

1% 784 815 848 882 
2% 1,568 1,630 1,696 1,764 
Plus     
4 Modules 82,596 85,900 89,336 92,910 
8 Modules 86,779 90,250 93,860 97,614 

AUTHORITY TO APPROVE AGREEMENT 
SIGNATURES OF THE PARTIES 
Signed for and on behalf of: 
THE GRIFFIN COAL MINING COMPANY PTY. LIMITED 
  Date:   
Stephen Rodgers 
General Manager – Operations 
  Date:   
Garry Green 
Manager – Employee Relations 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING and KINDRED INDUSTRIES UNION OF 
WORKERS -WESTERN AUSTRALIA BRANCH 
  Date:   
Jock Ferguson- Secretary 

 

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA 
(Section 12) 

Griffin Coal Mining Company Pty Limited 
and 

The Coal Miners Industrial Union of Workers of Western Australia 

(No. 10 of 2005) 

MEMORANDUM OF AGREEMENT 
WHEREAS a conference between Griffin Coal Mining Company Pty Limited and the Coal Miners Industrial Union of Workers of 
Western Australia was convened by me pursuant to section 12(1) of the Coal Industry Tribunal of Western Australia Act 1992 (“the 
Act”) on 18 November 2005 for the purpose of finalising an agreement relating to the Griffin Coal (Production) Enterprise 
Bargaining Agreement 2005-2008. 
AND WHEREAS agreement has been reached between the applicant and the respondent in the terms of the Schedule annexed 
hereto and signed by me in accordance with section 12(3) of the Act is a memorandum of the matter upon which agreement has 
been reached and the terms and conditions agreed upon. 
THE Griffin Coal (Production) Enterprise Bargaining Agreement 2005-2008 in the terms of the following schedule be and is 
hereby registered as an industrial agreement. 
DATED at Perth 18 November, 2005. 

(Sgd.)  S J KENNER, 
Chairman, 

[L.S.] Coal Industry Tribunal of Western Australian. 
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1. Title 
(1) The terms and conditions of this document shall be known as the “Griffin Coal (Production) Enterprise 

Bargaining Agreement 2005-2008”. 
(2) The Griffin Coal (Production) Enterprise Bargaining Agreement 2005-2008 shall replace the Griffin Coal 

(Production) Enterprise Agreement 2001-2004 with effect 10 July 2005. 
2. Arrangement 

1. Title 
2. Arrangement 
3. Scope and Parties Bound 
4. Definitions 
5. Objectives 
6. Term of Agreement 
7. Application 
8. Contract of Service 
9. Additional Work Arrangements and Reductions in Demarcations 
10. Hours of Work and Rosters 
11. Salaries and Other Benefits 
12. Superannuation 
13. Public Holidays 
14. Annual Leave and Shut Down/s 
15. Personal Leave 
16. Long Service Leave 
17. Bereavement Leave 
18. Other Leave 
19. Redundancies 
20. Contractors 
21. Fixed Term Employees 
22. Union Meetings and Training 
28. Grievance Procedure 
29. Fair Treatment Procedure 
30. Employee Training 
31. Variations to Agreement 
32. Right of Entry of Union Officials 
Schedule A – Salaries 
Schedule B – Roster 

3. Scope and Parties Bound 
(1) The Griffin Coal (Production) Enterprise Bargaining Agreement shall apply to the operations of Griffin Coal 

Mining Company Pty Ltd in the Collie Coal Basin and its employees who are eligible to be members of the 
union party to it and employed in classifications bound by it. 

(2) The parties to the Griffin Coal (Production) Enterprise Bargaining Agreement 2005-2008 are Griffin Coal 
Mining Company Pty Ltd and the Coal Miners Industrial Union of Workers of Western Australia. 

4. Definitions 
(1) The following definitions shall apply: 

‘Act’ means the Coal Industry Tribunal Act 1992 (WA) as amended from time to time.  
‘Active Mine’  As per Schedule C – Attachment 3 
‘Agreement’ means the Griffin Coal (Production) Enterprise Bargaining Agreement 2005-

2008. 
‘Ancillary work’  means activities not directly related to production work which will be undertaken 

subject to the provisions of this Agreement and are as follows: 
• exploration drilling; 
• liberating laterite and subsequent crushing and screening; 
• general cleaning of mine offices and facilities; 
• deliveries to store; 
• use of forklift; 
• cranage and dogging; 
• use of the wash down cart for cleaning equipment prior to and during 

maintenance; and 
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• delivery of machinery requiring maintenance, from the pit to the workshop 
and return ready for production use; 

and provided that the Employer may engage contractors in accordance with Clause 
20 – Contractors, to carry out the work described in the first two dot points above. 

‘Award’ means the Coal Mining Industry (Miners) Award 1990 as amended. 
'Complying Fund' means any superannuation fund or scheme: 
 (a) that is a complying fund or scheme for the purposes of Part IX of the 

Income Tax Assessment Act 1936; and 
 (b) to which, under the governing rules of the fund or scheme, 

contributions may be made by or in respect of the employee permitted 
to nominate a fund or scheme. 

‘Construction means construction, building, erection, establishment 
  Work’ and drilling of bore fields, introduction of conveyor systems, process and transport 

systems and coal washery.  
‘Employee’ means any person engaged by the Employer under a contract of service to carry out 

production work. 
‘Employer’ means Griffin Coal Mining Company Pty Ltd. 
‘Fixed term means any person engaged for a specific length of 
 Employee’ time or for a specific task. 
‘Ordinary rate’ means the weekly salary rate applying in accordance with Schedule A - Salaries. 
‘Panel’ mean the production employees working on the same shift roster. 
‘Production work’  means work that directly relates to the preparation and removal of overburden and 

the mining and delivery of coal, including but not limited to, the following: 
• drilling and blasting of overburden and coal; 
• preparation of the mining face involving use of dozers; 
• mining of overburden and coal with excavators, front end loaders, 

draglines, scrapers, dozers or other equipment; 
• transportation by trucks to the dumping point within each mine; 
• control of active dumps by dozers; 
• use of a low loader around the mine sites; 
• crushing, preparation, stockpiling and loading of coal; 
• any associated work involving the preparation of the face, dump or 

roadways. For example the use of graders, dozers or water carts in the 
incidental tasks directly associated with activities of overburden removal 
and coal mining; 

• rehabilitation of slopes involving the dozing to final shape and topsoiling; 
and 

• pumping and lubricating. 
‘Shift’ means the hours allocated to an employee in accordance with the work roster at each 

mine site or work place. 
‘Shift swap’ means a approved agreement between an employee on one panel and an employee 

on another panel to exchange a shift. 
‘Staff’ means employees who are not bound by either this Agreement or any registered 

agreement binding on maintenance employees. 
‘Totally means plant and equipment that is deemed in-operable by the maintenance 
Unserviceable’ department for production operators to continue to operate. 
‘Tribunal’ means the Coal Industry Tribunal of Western Australia. 
‘the Union’ means the Coal Miners Industrial Union of Workers of Western Australia.  
‘Week’ means seven consecutive calendar days. 
‘Weeks pay’ means the weekly salary rate applying in accordance with Schedule A – Salaries. 

5. Objectives 
(1) The principal objective of this Agreement is to secure the future of the Employer and employees covered by it 

through the establishment of efficient and effective operating practices which, in turn, will minimise the 
Employer’s cost of operations and lead to an expansion of operations. 

(2) To achieve this objective: 
(a) the parties jointly commit to a process of continuous improvement to make the mine operations as 

safe, cost efficient and productive as possible and to maximise the use of the Employer's resources for 
the purpose of maintaining or increasing demand for the Employer coal; 

(b) management and employees will co-operate to achieve the objective and recognise that price and 
quality are the main factors which may contribute to making the Employer's coal more competitive 
with other energy sources; and 
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(c) the Employer intends to use the employees covered by this Agreement to carry out the production 
work as defined. 

(3) (a) A subordinate objective is that the Employer maintain and expand its role in the community of Collie 
and surrounding areas; including consideration of the establishment of training schemes for young 
people during Christmas shut down periods, or other times, to prepare them for future employment in 
mining. 

(b) The terms and conditions to apply under any such training scheme will be subject to prior agreement 
between the parties and may be different from those applying under this Agreement. 

(c) Any agreement for the purposes of this subclause shall be recorded between the parties and certified 
in the CIT. 

(d) It is open to the parties to jointly vary, amend or replace such agreement at any time provided the 
variation is registered in the CIT. 

6. Term of Agreement 
(1) The Agreement shall come into effect 10 July 2005 and remain in effect until 30 June 2008. 
(2) The terms and conditions of employment contained in this Agreement shall be deemed to have had effect from 

10 July 2005. 
(3) The parties shall commence negotiations no later than six months prior to the expiry of the Agreement for the 

purpose of replacing it at the end of its term. 
(4) In the event that the Agreement is not replaced in accordance with (3) above it shall remain in force until it is 

either replaced or a party  withdraws from it. 
7. Application 

(1) This Agreement shall operate to the exclusion of and shall override the award and agreements (whether written 
or unwritten, registered or unregistered) unless otherwise stated in the Agreement. 

 (2) (a) the Employer's existing policies relating to the Terms and Conditions of employment of employees 
will continue to apply, however where those policies are inconsistent with this Agreement, the terms 
of this Agreement shall prevail, and; 

(b) Policies developed during the term of this Agreement shall be by the agreement between the parties 
and shall become agreements of the parties.  

8. Contract of Service 
(1) Subject to (3) below, the Employer may direct an employee to carry out all reasonable tasks within the 

employee’s skills, training, experience and knowledge and such other reasonable tasks incidental to the 
employee’s performance of their usual duties. 

(2) And included in (1) above for the purposes of this Agreement, an employee may be directed to work in their 
primary work area or outside that area to perform tasks, which are incidental to work in their classification and 
as identified in Clause 9 - Additional Work Arrangements and Reduction in Demarcations, and Production 
Work as defined in Clause 4 - Definitions. 

(3) An employee shall not be obliged to work in a way contrary to safety standards or contrary to any statutory 
requirements or obligations applying to the work site. 

(4) Any direction to an employee in accordance with (1) above shall be a matter for the Employer’s discretion. 
(5) Temporary Term Assignments 

(a) The Employer, after consultation with affected employees and the union, may assign employees 
temporarily to work on other of its mine sites to meet operational needs. 

(b) Temporary term assignments not covered by (a) above may occur by agreement between the parties. 
(c) The terms and conditions of this Agreement will apply for the duration of any fixed temporary 

assignment provided that when an employee on temporary term assignment carries out duties that are 
predominantly incorporated into a work team, the employee will be entitled to either the terms and 
conditions of this Agreement or the local terms and conditions, whichever is the higher. 

(d) It is not intended that temporary term assignments will have the effect of changing the work 
arrangements of an employee on a permanent basis. 

(e) The Employer shall not assign any employee bound by this Agreement to any workplace where 
protected action, as defined by the Workplace Relations Act 1996 as amended, is being undertaken. 

(6) Stand Downs 
(a) The Employer may stand down an employee if the employee cannot be usefully employed in 

productive work because of an industrial dispute or machinery breakdown. 
(b) In the case of machinery breakdown, the right to stand down any employee will arise only if the 

breakdown has continued for four consecutive days (including the day of breakdown if it is a 
workday). 

(c) An employee stood down in accordance with this subclause shall not be entitled to payment for the 
period of stand down. 

(7) Training 
The Employer will implement training of employees to facilitate and improve the operation of its mines and 
skills level of employees which will be aligned to the business needs. 

(8)  Notice of Termination of Employment by Employer 
(a) Subject to (b) the following notice periods for termination of an employee’s contract of service shall 

be given by the Employer unless the termination is for serious misconduct. 
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Period of Continuous Service  Period of Notice 
Up to 1 month 1 day 
More than 1 month up to 1 year 1 week 
From 1 year up to 3 years 2 weeks 
From 3 years up to 5 years 3 weeks 
From 5 years 4 weeks 

(b) An employee who at the time of being given notice of termination of their contract of service is over 
45 years of age and has completed two years continuous service for the Employer shall be entitled to 
one week’s notice in addition to any notice prescribed in (a) above. 

(c) The Employer may dismiss an employee at any time without notice for serious misconduct; in which 
case, the employee shall be due payment to the time of dismissal only and for any entitlements due 
but not taken by the date of dismissal. 

(9) Notice of Termination of Employment by Employee 
An employee shall give an equivalent period of notice of termination of their contract of service to the 
Employer as per the table in (8) (a) but the additional notice in (8) (b) shall not apply. 

(10) The employee and the Employer may agree on a shorter period of notice to apply. 
(11) Payment in Lieu of Notice 

If the required notice is not given, the Employer or employee, as the case may be, shall pay/forfeit a sum 
equivalent to the salary which would have been due had that notice been given and worked out. 

9. Additional Work Arrangements and Reduction in Demarcations 
(1) Crane operator/General duties employees 

(a) The Employer will engage two crane operators/general duties employees (one on each dayshift 
panel). 

(b) These employees shall have the appropriate certification to operate cranes, forklifts, wash down 
equipment and to carry out the duties of a dogman.  

(c) When these employees are absent on annual leave, long service leave or other leave in excess of one 
day and prior notice has been given of this absence, their work will be carried out by production 
employees or the Employer may use a fixed term employee to free up an appropriately qualified 
employee to carry out the duties. 

(d) When the position/s arising under (1) (a) are filled, the Employer may utilise an appropriately skilled 
employee from the maintenance or production department to carry out the following: 
• to act as a dogman for lifts using the Employer's crane provided that for work involving a 

contracted crane, all loads are to be dogged by a production employee; 
• to operate a forklift (in the workshop area or as a tool of trade on a maintenance location or to 

retrieve specific parts from the stores compound but not for general deliveries) with transport to 
location by a production employee if a low loader is required; 

• to carry out the wash down equipment and the movement and filling of the wash down vehicle 
within the operation. 

(e) Staff may operate the forklift in and around the immediate stores area for the purpose of securing 
goods within the compound, the transfer of goods from the compound to the store and for unloading 
the line hauler. 

(2) Testing Within Maintenance 
(a) From the time mine equipment becomes partially or totally unserviceable to the time it is returned to 

full service, qualified maintenance employees may test as appropriate, deliver to the workshop from 
the nearest ready line and deliver from the workshop to the nearest ready line in each pit, wash down 
and otherwise conduct all related or peripheral activities for the return to full operation of that 
equipment. 

(b) There are four ready lines namely the Muja Maintenance workshop, Muja fuel island go bay, 
Ewington Maintenance workshop and Ewington Fuel Island go bay.  

(c) Testing in production or in operation of the low loader loaded is not included for the purposes of (a) 
above. 

(d) All parties recognise that a tradesperson carrying out repairs on equipment has the right to test a 
machine to its capacity before they hand it back to production.   If the machine requires load testing in 
a working situation, a competent production operator will perform this task. 

(e) If maintenance requires to split the excavator or shovel from its current configuration or the fitting of 
rams or bucket pins, a competent production operator will be utilised to operate the equipment. 

(3) Bathhouse Facilities and Cleaning Work 
(a) The Employer may change the size of the Muja bathhouse to suit the requirements of employee 

numbers and, in so doing, will have regard for future labour increases at Ewington. 
(b) The Employer shall maintain clean facilities for its employees. 
(c) In addition to employees engaged pursuant to subclause (1)(a) of this Clause, two employees (one on 

each dayshift panel) will be employed to clean the workshop, and production employees’ bathhouse 
and in-pit crib hut facilities. 
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(d) (i) Subject to (ii) below, cleaning of the administration offices at Muja and Ewington and the 
main hall facility adjacent to the bathhouse at Muja will be undertaken by a contractor. 

(ii) Prior to any contracting out of this work the union will have an opportunity to negotiate 
competitive terms and conditions for an employee or former employee to undertake the 
work. 

(4) Rubbish Removal 
The removal of rubbish from the mine site shall be done by a contractor who shall supply the necessary rubbish 
bins. 

(5) Coal Samples 
Samples for analysis may be collected and delivered from a central location on site by the authorised coal 
assayer or a production employee. 

(6) Stores Delivery and Parts Movement 
(a) Items purchased by the Employer on the basis of ‘free into store’ will be delivered to the site by the 

supplier. 
(b) Local pick-ups shall be done by a general duties employee when available. 
(c) (i) when maintenance employees need to move parts on a mine site or between mine sites as 

part of the particular maintenance function being undertaken an appropriate rated vehicle 
will be used to a maximum of five ton capacity. 

(ii) A movement for the purposes of (i) above shall include the towing of tools such as a mobile 
welder. 

(iii) Any hiab crane on such vehicle shall not be used to lift loads greater than 3.5 tonnes. 
(d) (i) Other than as provided for in (c) above, the Employer shall, if a general duties employee is 

unavailable and the stores truck or its replacement needs to be used, direct another 
employee covered by this Agreement to operate the vehicle having regard for practical and 
efficient production needs at the time. 

(ii) Any employee directed to carry out this work will have the appropriate skills and 
accreditation for it. 

(e) The parties expect that the implementation of (b) and (d) above will result in an employee covered by 
this Agreement carrying out the work in nearly all instances. 

10. Hours of Work and Rosters 
(1) The average weekly hours of work for each employee shall be 42 worked in accordance with a four panel roster 

(12 hour shifts), two panel roster (12 hour shifts). 
(2) Employees will work a roster sequence as per Schedule B - Roster. 
(3) Shift start and finish times within a panel may be staggered and may be varied by mutual agreement. 
(4) Each shift will start and finish at the nominated bathroom unless otherwise agreed. 
(5) A total of 60 minutes for (12 hr rosters) paid crib and smoko breaks may be taken within a shift in accordance 

with the following: 
(a) Breaks will be 2 x 30 minutes for 12 hr shifts or 1 x 30 / 2 x 15 minutes and will be determined by the 

shift panel and supervision by mutual agreement. 
(b) All crib breaks and smoko breaks shall be taken in in-pit huts unless otherwise directed by 

management, in which case they shall be taken in a crib room with equivalent facilities. 
(c) The time at which a crib break or smoko break is taken shall be as agreed between the panel and 

panel supervisor provided that in the event of no agreement being reached the maximum time without 
a break will be five hours.  

(d) In-pit crib huts shall have full facilities and be sound insulated, dust proofed and air-conditioned. 
(e) In-pit crib huts will be located close to the main haul routes of both the Muja and Ewington II sites. 

(6) Temporary roster changes: 
(a) Transfer from four panel to two or single panel 

(i) When the transfer is for a period of five or less consecutive blocks, the employee shall 
continue on their higher panel rate for that period. 

(ii) If the fixed term roster change is for six or more blocks, the rate applicable to the new roster 
will be paid from the start of the change provided that if for any reason the roster change 
does not exceed five blocks then payment of the higher panel rate will be applied 
retrospectively. 

(b) Transfer from two panel to four panel 
When an employee is transferred to a four panel day/night roster from a two panel (12 hour) roster, 
the employee will be paid the higher panel rate. 

11. Salaries and Other Benefits 
(1) (a) Subject to this Agreement each employee will be entitled to an annualised salary in accordance with 

Schedule A - Salaries. 
(b) The hours of work contained in this Agreement are based on the Award provision of 35 ordinary 

hours per week and an additional 7 hours per week calculated at overtime rates. 
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(2) (a) Payments will be by fortnightly instalments and by direct funds transfer on the Thursday following a 
pay period into an account nominated by the employee. 

(b) Payroll deductions will be deducted and paid fortnightly. 
(3) Payments for Emergency Call Outs 

(a) An employee called to work because of an emergency (eg life threatening incident) shall be paid at 
twice the employee’s hourly rate for the time worked, provided that a minimum payment of four 
hours shall apply. 

(b) In the event of an emergency call out of an employee on a public holiday (with the exception of 
Christmas Day and Good Friday), the employee shall, in addition to any benefit arising under (a) 
above, be entitled to have the following credited to their annual leave: 
• six (6) hours for up to six (6) hours work; 
• 12 hours for more than six (6) hours work up to 12 hours work. 

(c) In the event of an emergency call out on Christmas Day, Good Friday or on an Anzac Day day shift, 
an employee will be entitled, in addition to any benefit arising under (a) hereof, to have the following 
credited to their annual leave: 
• six hours for up to six hours work; 
• 12 hours for over six hours and up to 12 hours work. 

(4) Fares Allowance and Additional Payment 
(a) (i) A daily fares allowance of $20.80 will be paid to each employee for each attendance at 

work at the Muja mine. 
(ii) The daily fares allowance for an employee required to attend and work at the Ewington 

mine shall be 66% of that applying for the Muja mine. 
(b) Adjustment of Allowance 

(i) The fares allowance shall be adjusted annually to reflect the average increase in the Private 
Vehicle Running Costs Index as calculated by the Royal Automobile Club of Western 
Australia (‘RAC’). 

(ii) Formula: 
The formula for the adjustment will be as follows: 

RAC average rate x distance x carpool number ÷ frequency = daily rate 
Agreed inputs: 

RAC Average  = Large family car > 3 ltr + large 4WD ÷ 2 
Distance   = 52kms Muja – Ewington 66% of Muja rate 
Car Pool   = 2 - agreed site average 
Frequency  = 4 - agreed site average 
(iii) Date of adjustment: 

Any increase will apply in July/August each year in the first pay period commencing on or 
after the annual publication of the RAC Private Vehicle Running Costs Guide. 

(iv) In the event of a reduced cost, the fares allowance will remain as is. 
(c) In addition to any entitlements to the fares allowance, employees shall receive the following 

payments: 
$375.00 on 1 July 2006  
$400.00 on 1 July 2007 
$425.00 on 1 July 2008 

(5) Work Clothes etc  
(a) The Employer will provide the employees with one issue of industrial clothing each year.  An issue of 

industrial clothing consists of: 
• 1 pair of protective footwear; 
• 3 long or short sleeve shirts; 
• 3 pairs of long trousers; or overalls or shorts 
• 1 jumper 
• 1 winter jacket every 2 years 
Additional clothing may be made available, at the Employer's discretion, on a more frequent interval 
when required due to fair wear and tear and/or damage.  
The clothing issue must be worn at all times whilst on duty and must be maintained to a reasonable 
standard of presentation and repair. 

(b) Protective clothing and equipment which the Employer will make available for employees 
The Employer will make available to employees, wet weather gear, safety glasses and other personal 
protective equipment on an as needs basis, at no cost to employees. 
Appropriate safety equipment must be worn at all times in accordance with the Employer's policies. 
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(6) Worksite - Based Benefits 
(a) Tea, coffee and milk will be supplied by the Employer for employees’ use; with this to be co-

ordinated within each Department. 
The Employer will supply 1 x Thermos and 1 x Crib bag in the second year of this Agreement. 

(b) Telephone 
The Employer shall provide a telephone on site for local calls by employees free of charge. 

(7) Workers’ Compensation 
Workers’ compensation payments are to be paid on the basis of the annualised salary rates. 

(8) Employee Insurance 
(a) 24 hour illness or accident cover is provided through the Employer's Salary Continuance Plan. 
(b) Travel insurance covering travel to and from work shall be taken out by the Employer for each 

employee. 
(9) Death Benefit 

Employees will be provided with Death Benefit cover to the value of $30,000 in addition to the benefits 
provided under (8) above. 

12  Superannuation 
Pursuant to Federal Superannuation Regime Contributions 

(1) The Employer will pay an amount equivalent to 9% of each employee's Annualised Salary into a 
superannuation fund listed in subclause (4). 

(2) The Employer's superannuation contribution in accordance with subclause (1) of this clause shall not fall below 
the amount  required in order to avoid incurring a liability to pay the superannuation guarantee charge under the 
Superannuation Guarantee (Administration) Act 1992 (Commonwealth). 

(3) Subject to statutory limits in the Income Tax Assessment Act 1936 (Commonwealth), and provided the election 
is made before the entitlement accrues, an employee may elect to sacrifice:  
(a) a portion of their Annualised Salary; and/or  
(b) the annual payment in respect of sick leave provided for in subclause 15(6) of this Agreement, 
and for the sacrificed amount to be contributed by the Employer to a superannuation fund set out in subclause 
(4). 

(4) The superannuation funds for subclause (1) are: 
• Coal Industry Superannuation Fund; 
• AMP Custom Super Fund; 
• Westscheme 

provided in each case, the fund is a Complying Fund. 
Contributions to Coal Industry Superannuation Fund Pursuant to State Coal Industry Superannuation Regime 

(5) In addition to the contributions required under subclause (1) above, the Employer shall contribute to the Coal 
Industry Superannuation Fund an amount or rate that is required for the Employer to comply with the Coal 
Industry Superannuation Regulations 1990 (WA) (the regulations). 

(6) Without in any way adding to the obligation under subclause (5) above, the parties acknowledge that, as at the 
date of this agreement: 
(a) the amount to be paid by the Employer under subclause (5) must not be less than 7% or more than 

10% of the benchmark amount (as defined in the Coal Industry Superannuation Regulations +1990 
(WA)) multiplied by the number of employees employed by the Employer that are bound by this 
Agreement. 

13. Public Holidays 
(1) The following is to apply with respect to gazetted public holidays. 

(a) The annual shutdown shall include Christmas Day, which will be recognised as a non-rostered day 
without loss of pay by “slipping” the roster. 

(b) Good Friday will be recognised as a non-rostered day without loss of pay by “slipping” the roster by 
24 hours. 

(c) (i) Any employee who is rostered on and works on Australia Day, Labour Day, Easter 
Monday,  the Sovereign’s Birthday or Foundation Day shall be paid an additional sum 
equal to the average payment for a 12 hour shift; or 

(ii) In lieu of the payment in (i) above the employee may elect to have the hours added to their 
annual leave entitlement. 

(d) Boxing Day and New Years Day will be deemed to be in the list of public holidays in (c) above of if 
they are not included in the annual shut down (reduced crew only). 

(e) Anzac Day will be observed as follows: 
(i) Employees rostered for the day shift only shall be entitled to be absent from work without 

loss of pay. 
(ii) Employees rostered to work on a night shift, which ends or begins on Anzac Day, shall be 

entitled to the payment in accordance with (c) above. 
(iii) The roster of employees not covered by (i) above will not be affected by the releasing of 

day shift employees on Anzac Day. 
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(f) The time for the purposes of any payment under this Clause will be from midnight to midnight on the 
date of the gazetted public holiday. 

14. Annual Leave and Shut Down/s 
(1) An employee shall be entitled to 252 hours annual leave (for 12 hr continuous shift rosters) for each 12 months 

of continuous service. 
(2) Subject to this clause, the taking of annual leave and long service leave shall be managed within a crew.  The 

percentage of employees permitted to take leave shall be 15% of a shift panel.  During the peak holiday periods 
of. Christmas and Easter the number permitted shall be 20% of a shift panel. 

(3) Employees will be able to take annual leave as single days in accordance with leave planning for crews 
approved by the Employer. 

(4)  A shut down of 17 days comprising eight (8) days of rostered shifts for each employee (including Christmas 
Day and New Years Day). 

(5) The following conditions will apply during a shutdown: 
(a) Christmas Day will be recognised as a non-rostered day without loss of pay by ‘slipping’ the roster by 

24 hours. 
(b) The reduced crew shall consist of a minimum of two panels of 10 employees on each panel, or other 

numbers as determined by the Employer, and shall be selected from volunteers having regard for the 
required balance of skills. 

(c) The reduced crew will be required to maintain coal deliveries and other mining duties as directed. 
(d) Employees on the reduced crew shall be paid the four panel rate. 
(e) The Employer may use fixed term employees as provided in Clause 21. – Fixed Term Employees, to 

undertake seasonal work including pit maintenance, drainage and mine rehabilitation during the shut 
down. 

(6) As a general rule the timing of the annual shut down will include the week to and including Christmas Day and 
the week from Christmas Day. 

(7) The Employer may allow an employee to take a maximum of two weeks in advance of the annual leave actually 
accruing as an entitlement. 

(8) If an employee who has taken annual leave in advance terminates prior to completing the 12 months service for 
the full entitlement to accrue, the Employer may, for each complete week of the 12 months not served, deduct 
from remuneration payable to the employee on termination the salary paid for the leave in advance. 

(9) Subject to this clause, an employee shall be entitled to payment for any untaken accrued leave calculated on the 
basis of completed weeks of employment as a proportion of 52. 

(10) Sickness on Annual Leave 
If employees are incapacitated or confined to hospital or home for a period greater than seven consecutive 
calendar days whilst on annual leave, they may have the annual leave, to the extent of the absence, re-credited, 
provided that the Employer is informed of the incapacity at the time that it occurs and the employee provides 
the Employer with a medical certificate confirming the confinement. 

(11) When an employee is rostered on and subsequently is on approved annual leave, the public holiday will be 
added to the employees annual leave bank. 

15. Personal Leave 
(1) Any employee taking sick leave shall endeavour to notify the Employer prior to the commencement of their 

shift. 
(2) Any employee taking sick leave shall be required to justify their absence in accordance with the standards 

prescribed in the Award in Clause 12(6). 
(3) An employee taking sick leave will be paid according to a Salary Continuance Insurance Plan (‘the Plan’) 

which covers an employee for illness or accident up to 30 calendar days at the normal salary rate and thereafter 
up to two years at 75% of the normal salary rate. 

(4) The Plan does not require an employee to undertake a pre-entry medical examination and clearance, but 
employees are required to comply with all the insurer’s requirements as to the provision of information in 
regard to a particular claim. 

(5) No accrual of sick leave applies under this Agreement. 
(6) Up to five shifts may be paid out to an employee in January of each year provided that the payment will be 

reduced by any absence on sick leave in the previous calendar year in accordance with the following. 
Absence on sick leave   Incentive Payment 
0 shifts     Equivalent to 5 shifts 
1 shift     Equivalent to 4 shifts 
2 shifts     Equivalent to 3 shifts 
3 shifts     Equivalent to 2 shifts 
4 shifts     Equivalent to 1 shift 
5 shifts     No payment 

(7) Subject to an application for a review by an employee who has been absent from work on sick leave for five 
consecutive shifts or more, the Employer may decide that some other condition apply in lieu of that provided 
for in (6) above. 

(8) Carer's Leave 



188 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

(a) Employees are entitled to use carer's leave as per the Minimum Conditions of Employment Act to 
provide care and support for members of the employees immediate family who are sick and require 
care and support from the employee. 

(b) Employees are to advise the Employer where possible at least two hours before the start of a rostered 
shift of the employees inability to attend work. 

(c)  Employees must provide a medical certificate certifying that the employee is required to provide care 
for a family member who is sick or who requires the employees care. 

(d) For the purposes of this clause “immediate family” means spouse, parent, sibling, child, step child, 
grandchild, parent-in-law, grandparent, defacto or any other person who lives with the employee as a 
member of their family. 

16. Long Service Leave 
(1) An employee who works a four panel and a two panel 12 hour shift roster shall be entitled to long service leave 

of 45.5 shifts (546 hours) after eight years of continuous service. 
(2) Long service leave will be managed within a crew in accordance with the leave policy. 
(3) The minimum period for the taking of any long service leave shall be six shifts. 

17. Bereavement Leave 
(1) Employees are entitled to two shifts paid bereavement leave on the death of a member of the employee’s 

immediate family including in-laws, foster parents, in addition to the balance of the shift without loss of pay if 
the employee receives such notification when at work. 

(2) If interstate, overseas or extended travel to attend the funeral is required, additional paid leave may be approved 
by the Employer. 

18. Other leave 
(1) Jury Service as per clause 16 of the Award. 
(2) Employees are entitled to unpaid parental leave as per the Minimum Conditions of Employment Act 1993 (WA). 
(3) An absence in excess of two hours to attend a funeral may be taken as annual leave subject to approval by the 

Employer. 
(4) Pressing Domestic – subject to the approval of the Departmental Manager, an employee may be absent from 

work with pay, because of an emergency. 
19. Redundancies 

(1) (a) For the life of this Agreement the Employer shall maintain a minimum manning level of 155 
production employees.  In the event of a downward movement in contracted tonnages below 2.650 
million tonnes per annum and the Employer is of the opinion it cannot maintain the existing minimum 
manning levels of 155, a voluntary redundancy program may be implemented. 

(b) If the Employer implements a programme of voluntary redundancies the parties are to negotiate on a 
reasonable time frame for the program for redundancies to take place. 

(c) Should the voluntary redundancy program fail to attract sufficient volunteers the parties shall 
negotiate a process to achieve any such reductions. 

Should a dispute arise between the parties in regard to the above the matter may be referred to the Tribunal for 
conciliation. 
(2) In addition to any contractual benefits due on termination of employment and any superannuation benefits, the 

following payments shall apply in the event of a redundancy. 
(a) A minimum amount equivalent to 13 weeks’ pay (maximum uncapped); 
(b) plus four weeks’ pay; 
(c) plus an amount equivalent to one week’s pay for each year of service; 
(d) plus an amount equivalent to one week’s gratuity for each year of service; 
(e) plus an amount equivalent to one week’s pay for each year of service above 20 years; 
(f) plus an amount equivalent to three weeks’ pay per year for any employee over 50 years of age; 
(g) Plus the sum of $20,000 in the case of a voluntary redundancy. 

(3) This Clause shall not apply to employees engaged on fixed term contracts. 
20. Contractors  

(1) The parties recognise the need for the utilisation of contractors from time to time to meet the operational needs 
of the mines. 

(2) Subject to this Agreement, contractors will be used when the Employer is of the view that the contractor can 
carry out warranty work or new construction work more efficiently, more effectively, at less cost or with greater 
expertise than can employees. 

(3) Subject to this clause, the Employer will discuss with the Union the nature and extent of the work involved.  
The Employer will also give the Union notice in writing of an intention to engage a contractor and the reasons 
for it and the union will respond in writing. 

(4) Exploration drilling in non-active mining areas, drilling within an active mine where a one person rig is utilised 
and preparation and crushing of laterite where that work is undertaken by a contractor (with employees utilised 
to rip and push laterite to a stockpile) shall be subject to prior notification to the union.  Confirmation of 
agreement by the union is not required. 
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(5) The hours of work by or on behalf of contractors engaged pursuant to (4) above shall be bound by the 
requirements of (7)(d) of this clause. 

(6) When a contractor is drilling in accordance with subclause (4) within an active mining area with a crew of two 
or more, the Employer shall provide one employee to work with the contractor and this employee will be 
included in the crew and take cribs and smoko in accordance with the contractor’s requirements. 

(7) In engaging any contractor to carry out work the Employer will, subject to this clause; 
(a) have reached prior agreement with the Union to engage the contractor (with the exception of those 

contractors covered by subclause (4); 
(b) require the contractor, to apply the base pay rates outlined in Schedule A. 
(c) require any employees of the contractor to undergo the Employer’s induction processes and comply 

with all relevant Mine Special Rules and Safety Procedure ( No. 5737); 
(d) require the contractor to limit the hours of any individual carrying out the contract work to no more 

than 60 hours in a week worked over no more than six days in a week and with shifts to be no more 
than 12 hours.   

(e) where the contract extends beyond three weeks, the parties will consult with a view to reaching 
agreement on hours worked.  If the parties cannot agree sub clause 10 will apply. 

(f) where a contractor is engaged for construction work (d)(2) shall not apply. 
(8) (a) the Employer will give the Union 24 hrs notice prior to engaging contractors except under an 

emergency situation. 
(b) the Contractor notification form will be signed by the Mine Manager or nominated representative 

before acceptance by the Union Delegate on shift. 
(c) upon such confirmation the form is to be posted on both the Muja and Ewington notice boards before 

the work commences. 
(9) (a) the Employer and the Union will confer on any extension of time of engagement of a contractor and 

variation of any limits in this Agreement or the Award so that the job may be completed 
expeditiously. 

(b) any agreement will be recorded in an exchange of letters between the parties (with the exception of 
contractors covered by subclause (4) of this clause). 

(10) If no agreement is reached as a result of (8) and 7(d) above the matter will be referred to the General Manager – 
Operations and the District Official of the union. 

(11) If no agreement is reached between the General Manager – Operations and the District Official on the 
engagement of a contractor, the Employer may proceed on with the contractor unless the Union makes an 
application to the Tribunal within three days of being informed of the Employer's intention. 

(12) Notwithstanding any engagement of contractors, the Employer will continue to provide training opportunities 
for its employees to enhance their skills for the purpose of efficiently and effectively carrying out work 
allocated to them. 

21. Fixed Term Employees 
(1) Subject to this Agreement, the Employer may engage persons on fixed term contracts for periods up to 18 

months for the purpose of relieving when employees are on leave or to meet specific work demands. 
(2) The Employer shall give prior notice to the Union of any intention to engage a short term employee. 
(3) The Employer can employ up to seven percent of the total permanent employees (163 at commencement of this 

Agreement.) 
Any employee on a fixed term contract shall not be, and shall not be deemed to be, a permanent employee. 

(4) The parties agree to the employment of additional fixed term employees above the 7% conditional upon; 
(i) The Employer employing fixed term employees in blocks of five (5). 
(ii) For every block of five positions, one fixed term employee will be made permanent. 
(iii) The permanent position will be filled from the existing fixed term employees. 

(5) Where possible the Employer will give preference to qualified applicants who reside in the Collie region and/or 
have previous experience in the coal mining industry when engaging people on short fixed term contracts. 

(6) The ability to engage persons on short fixed term contracts shall not be used by the Employer in lieu of more 
work and career opportunities for permanent employees. 

(7) (a) A fixed term employee shall be entitled to the following on expiry of their fixed term contract: 
Period of Continuous Service  Severance Pay 
three mths up to six mths  1 weeks’ pay 
six mths up to nine mths    2 weeks’ pay 
nine mths up to twelve mths  3 weeks’ pay 
twelve mths up to eighteen mths 4 weeks’ pay 

(b) No severance payment shall be due in the case of a fixed term contract of less than three months. 
(8) If an employee on a fixed term contract applies for any accrued annual leave for personal reasons, the 

employee’s Department Manager will consider the application on its merits. 
(9) If a fixed term contract exceeds 12 months, then the procedure for application, approval and taking of annual 

leave by permanent employees shall apply to a fixed term employee after 12 months continuous service by the 
Employer. 
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(10) The Employer and the Union will review the use of fixed term contracts annually. 
(11) A fixed term employee shall be entitled to benefits in accordance with Clause 11 – Salaries and Other Benefits. 

22. Union Meetings and Training 
(1) (a) Regular Meetings: 

(i) Provision will be made for off shift employees to attend a one hour paid union meeting 
every month. 

(ii) Payment will be on the average designated rate per hour (i.e. the fortnightly average base 
divided by 84) 

(iii) The total payment for the meeting will be based on the number of personnel rostered off 
when the meeting is held. 

(b) Irregular Meetings: 
(i) If the Union notifies the Employer that the shift rostered on needs to attend one of the 

regular meetings together with those employees off shift, this will occur provided that the 
meeting will be held at 5.15 pm in Collie if possible. 

(ii) Any employee who leaves early or is late reporting for their rostered shift will have pay 
deducted for the period of that absence. 

(iii) The total value of the payment for the meeting will be based on the number of employees 
rostered on and off when the meeting is held. 

(c) Attendance at Union meetings 
The Union will provide the Employer with the names of all employees who attended for the duration 
of any meeting and each attendee will be paid an equal proportion of the total value of payment less 
tax. 

(2) Aggregate Meeting 
The Employer will pay for one aggregate meeting per annum of two hours duration for those employees who 
are rostered to attend work on that day. 

(3) Delegates/Stewards 
Attendance by delegates/stewards rostered off at meetings called at the request of the Employer will be treated 
as credited time at the rate of single time up to six hours (six hours and above at double time) for the meeting 
duration to be allocated to the delegates annual leave entitlement. 

(4) Union Training 
(a) Subject to management approval, Union representatives will be permitted up to two days in any 

financial year without deduction of pay to attend training courses.   
(b) Training time for a union representative may accumulate for up to three years. 
(c) Unused training days may be transferred from one union rep to another, subject to management 

approval. 
(5) Elected officials and/or delegates who are rostered on when the Union’s monthly meeting, and Board of 

Management is scheduled, shall be released from work with no loss of payment. 
(6) The Employer will meet with Union delegates after the conclusion of regular meetings of members subject to 

the Union making such a request shortly after such meeting. 
(7) When an official of the Union is required to attend the Tribunal, the Employer will release them from duties 

without loss of entitlements. 
23. Grievance Procedure 

(1) Individual Disputes: 
(a) If an individual raises a grievance the procedure in subclause (c) will apply during which time work 

will continue in accordance with the reasonable direction of the Employer having regard for safe 
working practices. 

(b) During the dispute resolution procedure the employee may elect to involve a representative to assist 
in resolution of the dispute by participating in discussions and providing advice. 

(c) The procedure for resolution of disputes is as follows: 
Step 1  Details of the dispute or grievance will be presented to the employee/s immediate 

Supervisor.  The Supervisor will provide a response to the issue as soon as possible.  If a 
response is not given by the end of the Supervisor’s next rostered shift, then the 
Supervisor will give a progress report which will include an undertaking as to the time by 
which a response might be given. 

Step 2 If resolution has not been achieved, or the Supervisor’s immediate response is 
unacceptable; the matter may be referred in writing by the employee/s to the relevant 
Superintendent or Supervisor. 
The Superintendent or Supervisor will provide a response to the issue as soon as possible.  
If a response is not given by the end of the Superintendent’s or Supervisor next rostered 
shift, a progress report will be given which will include the time by which a response 
might be given. 

Step 3 If resolution has not been achieved, or the Superintendent or Supervisors immediate 
response is unacceptable, the matter will be referred to the relevant Manager.  The 
Manager will provide a response to the issue as soon as possible. 

Step 4 If the matter remains unresolved it shall be referred for discussion between the district 
officials of the Union and nominated senior personnel of the Employer. 

Step 5 If resolution cannot be reached, referral by either party to the Tribunal. 
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(2) Collective Disputes: 
Obligations by the Parties 

• The parties agree that all grievances will be dealt with promptly and with each party involved 
keeping the others fully informed of developments and progress relating to the particular 
grievance. 

• Every grievance is to be dealt with at the lowest possible level in the first instance (i.e. 
employee-supervisor). 

• Until a matter is resolved the ‘status quo’ shall continue; that being the most recent prior 
position so as to ensure, wherever safely possible to do so, that work will continue as normal 
and without prejudice to any arbitral procedures in the contested matter. 

(3) Procedure: 
All parties are to adhere to the following procedure: 
Step 1 The party likely to be affected shall notify the other party of any anticipated dispute or grievance. 

It shall be the responsibility of the initiating party to ensure their notification is received by an 
appropriate level office of the other party. 

Step 2 If the issue is not resolved at the point at which it is first raised and is therefore likely to be remain 
in dispute, it shall be put in writing and exchanged by hand to the other party. 
That party shall respond by the end of the shift in which the issue is notified or not later than prior to 
the commencement of the next shift for that panel unless the parties agree otherwise. 

Step 3 If the matter is unresolved at Step 2 it will then be referred to the next level (i.e. Department 
Manager – Union official) and they will agree on a response timeframe which is not to exceed 48 
hours unless the parties agree otherwise. 

Step 4 If the matter is not resolved at Step 3 it is to be referred to the district officials of the Union and the 
Employer representative who will agree on the time period to resolve the matter; provided that this 
shall not exceed the cooling off period in subclause (4)(a) 

(4) Cooling Off Period 
(a) The parties commit to a ten calendar day cooling off settlement period during which work will 

continue as normal while the procedure is followed.  The ten day period shall commence on the date 
the matter in dispute is first put in writing to the other party. 

(b) Stop work meetings during the cooling off period should not be held more often than once in every 
four day block and may include one report back meeting, provided the total accumulated time 
involved is no more than one hour. 

(c) The parties shall not involve a third party within the cooling off period unless otherwise agreed. 
(5) State or National Stoppages 

(a) Exempt Stoppages 
The Union agrees to exempt the Employer from participation in any State or National stoppages 
relating to standards for wages and conditions.  This exemption is in recognition of the underlying 
theme of this Agreement where the Employer is committed to work together with employees through 
their elected representatives. 

(b) Non Exempt Stoppages 
The Union exemption does not extend to matters not incorporated in this Agreement (eg worker’s 
compensation, occupational health and safety etc) or wide ranging alteration to industrial relations so 
as to imperil the continued existence of the Agreement.  In the event of a State or national stoppage or 
campaign, which is not exempt, the Union undertakes to notify the Employer with as much notice as 
reasonably possible. 
In the event of a non exempt dispute, the following process shall occur: 
(i) The parties commit to a consultation process before any action and wherever possible give 

notice in order to minimise any disruption to the Employer’s operations where appropriate. 

(ii) The Union commits to engage support for industrial action from the panels rostered off shift 
where possible. 

(6) Conciliation and Arbitration Proceedings: 

(a) At the conclusion of the cooling off period the parties may initiate the appropriate actions to resolve 
the dispute and this may include referring the matter to the Tribunal. 

(b) Any challenge as to whether or not any action constitutes a breach of the cooling off period shall be 
referred to the Tribunal, or in the event of the Tribunal ceasing to exist, a mutually agreed mediator, 
for mediation. 

24. Fair Treatment Procedure 

If an employee continues to ignore a reasonable lawful instruction or is involved in misconduct or displays a behaviour in 
the workplace which may be in breach of established law, the following will apply. 
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Step 1 (a) The employee’s supervisor will counsel the employee in the presence of a Union representative. 

(b) The Supervisor will record a diary note of the fact of the counselling, the reason for it and any 
explanation or objection raised by the employee at the time. 

Step 2 (a) If the employee ignores that instruction again the Supervisor shall refer the matter to their Manager 
and the Manager may counsel the employee in the presence of their Supervisor and Union 
representative. 

(b) A record of any such counselling shall be made by the manager and a copy placed on the employee’s 
file. 

Step 3 (a) If the employee, not withstanding the counselling, again ignores that instruction and prior to a final 
warning being issued or further disciplinary action being taken, the Manager, in the presence of the 
Supervisor and a Union representative, will warn the employee of the seriousness and that any further 
breaches will be subject to disciplinary action.  This step will be known as the Final Warning. 

(b) The Manager will put the warning in writing to the employee and place a copy on their file. 

Step 4 In the event of further breaches of conduct from the previous step or if the initial breach is of such a serious 
magnitude, the Employer reserves the right to terminate the employee’s employment. 

(1) Before proceeding on any action in accordance with either Step 2, 3 or Step 4 the Manager shall give the 
employee a hearing and consider any explanation or objection they maintain. 

(2) The disciplinary action referred to in Step 3 includes standing the employee down from work without pay. 

(3) Any stand down of an employee without pay or any other disciplinary action will be subject to prior agreement 
with the Union but not including termination of employment 

(4) Examples of misconduct include: 

• Disrespect for others including abuse, harassment, bullying 

• Disregard for accepted and agreed rules and procedures 

• Refusal to carry out reasonable lawful directions 

• Unsafe behaviour 

(5) Termination of employment will require Union consultation but not union consent. 

(6) A stand down of an employee without pay allowed under this clause may be up to 16 consecutive days. 

(7) The written record in each case where this clause has been invoked shall be reviewed on or about 12 months 
from the last date this clause was applied to the employee and, in the event of that involving either Step 1,  Step 
2 or Step 3 (but the disciplinary action allowed for in Step 3 has not been applied) and there being no repeat of 
the conduct by the employee since the date the clause was last applied, the disciplinary procedure applied in 
relation to it under this clause will be deemed completed and the record removed from the employees file.  If the 
disciplinary action applied is taken in Step 3 (Final Warning), the procedure will be deemed completed and the 
record removed from the employees file after 18 months. 

(8) This clause does not affect any rights or obligations arising under Clause 8 of this Agreement. 

(9) Where an inquiry or investigation is required into any matter affecting employees covered by this Agreement, 
parties with equal representation shall undertake to provide a report to the General Manager for determination.  
The parties may agree to bypass steps in the process depending upon the seriousness of the confirmed breach. 

(10) If either party has a dispute with the procedure in Steps 1 – 4 then they may refer the matter to the Tribunal for 
determination. 

25. Employee Training 

The Employer is committed to provide ongoing relevant training which recognises the needs of the operation and the 
aspirations of employees. 

Training will be based on responsibility and performance coupled with development and enhancement of skills with the 
objectives of generating high standards of productivity and having accredited training recognised externally. 

(1) (a) The parties commit to allocate two employees per shift to training.  Should the Supervisor raise 
concern with respect to attendance that may have an impact on production, the shift delegate and 
Supervisor will confer in accordance with the agreed guidelines, ensuring neither training nor 
production is prejudiced.  

(b) The parties may amend the training arrangement by agreement. 

(2) Once a commitment is made to an employee for training, the Employer agrees to continue with training until it 
is completed. 

26. Variations to Agreement 

(1) Subject to this clause the parties may, by mutual consent, vary, amend, delete from or add to this Agreement at 
any time during its term. 

(2) Any agreed variation, amendment, deletion or addition shall be expressed between the parties by way of a 
written Agreement registered with the Tribunal. 
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27. Right of Entry of Union Officials 

(1) An accredited official or officer of the Union shall have the right to enter the mine sites covered by this 
Agreement for the purpose of consulting with members and prospective members covered by this Agreement 
on employment related matters as required. 

(2) Accredited officials or delegates on their behalf will notify the Site Manager or representative of their intention 
to visit the site giving reasonable notice. 

(3) An accredited representative means a person meeting the requirements under the Industrial Relations Act 1979 
(WA) as amended. 

(4) “Reasonable notice” for the purpose of this clause shall be in writing and 24 hours in advance, unless otherwise 
agreed by the Employer. 

SCHEDULE A – SALARIES 

 
Base increase 
over previous 

year 

Effective  
05 Sept 04 – 

1%  

Effective from first pay 
period commencing  

10 July 2005 
4% 

Effective from first 
pay period 

commencing   
9 July 2006  

4% 

Effective from first 
pay period 

commencing   
8 July 2007  

4% 
4 Panel Base 80,334 83,548 86,890 90,365 
Plus     
1 Modules 81,405 84,661 88,048 91,570 
2 Modules 82,477 85,776 89,207 92,775 
3 Modules 83,548 86,890 90,365 93,980 
4 Modules 84,619 88,003 91,524 95,184 
5 Modules 85,690 89,118 92,683 96,390 
6 Modules 86,761 90,232 93,841 97,594 
7 Modules 87,832 91,345 94,999 98,799 
8 Modules 88,904 92,460 96,158 100,005 
     
2 Panel Base 75,514 78,534 81,676 84,943 
Plus     
1 Modules 76,520 79,581 82,764 86,075 
2 Modules 77,528 80,629 83,854 87,208 
3 Modules 78,534 81,676 84,943 88,340 
4 Modules 79,541 82,722 86,031 89,473 
5 Modules 80,548 83,770 87,121 90,606 
6 Modules 81,555 84,817 88,210 91,738 
7 Modules 82,561 85,864 89,298 92,870 
8 Modules 83,569 86,911 90,388 94,003 
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AUTHORITY TO APPROVE AGREEMENT 
SIGNATURES OF THE PARTIES 

Signed for and on behalf of: 
THE GRIFFIN COAL MINING COMPANY PTY. LIMITED 

  Date:   
Stephen Rodgers 
General Manager – Operations 
  Date:   
Garry Green 
Manager – Employee Relations 

THE COAL MINERS INDUSTRIAL UNION OF 
WESTERN AUSTRALIA 

  Date:   
Gary Wood 
Secretary 

 

COAL INDUSTRY TRIBUNAL—Awards/Agreements— 
Interpretation of— 

BEFORE THE WESTERN AUSTRALIAN  
COAL INDUSTRY TRIBUNAL 

HELD AT COLLIE ON 26 JULY 2005 
APPLICATION NO. 3 OF 2005 

BETWEEN: 
THE COAL MINERS INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA  

Applicant 
and 
GRIFFIN COAL MINING COMPANY PTY LTD 

Respondent 

IN THE MATTER OF:   

Interpretation of the Griffin Coal (Production) Enterprise Agreement 2001 - 2004 

DECISION OF THE TRIBUNAL 
1 THE CHAIRMAN: This application comes before the Tribunal arising from an industrial dispute concerning the meaning 

and effect of cl 12 of the Griffin Coal (Production) Enterprise Agreement 2001-2004 (“the Agreement”).  The application 
has been made pursuant to s 10 of the Coal Industry Tribunal of Western Australia Act 1992 (“the Act”). 

2 The essence of the dispute is this.  The applicant submits that on its proper construction, cl 12 of the Agreement requires 
the respondent to contribute superannuation contributions of 15 per cent of an employee’s salary.  The respondent says 
that the terms of the Agreement, properly construed, do not give rise to such an obligation rather cl 12 of the Agreement 
requires contributions to both Commonwealth legislation and the Coal Industry Superannuation Act 1989 (“the CIS Act”) 
which does not equate to a contribution rate of 15  per cent. 

3 Given that the employer and the employee members of the Tribunal are evenly divided on the appropriate decision in this 
matter pursuant to the Act the decision is that of  the Chairman. 

4 A preliminary issue was raised by the respondent concerning the jurisdiction of the Tribunal to deal with this matter.  I 
will turn to this issue first. 

Jurisdiction 
5 Senior counsel for the respondent, Mr Martin, submitted that the application was beyond the jurisdiction of the Tribunal 

under s 10 of the Act.  His submission was in summary that the Agreement, the subject of this application, resulted from 
the settlement of an industrial dispute referred to the Tribunal at about the time of the Agreement being made.  On the 
making of the Agreement, as the submission went, the industrial dispute was settled by the making of a memorandum of 
agreement by the Chairman of the Tribunal under the Act, which Agreement has the force and effect of an industrial 
agreement registered under the Industrial Relations Act 1979 (“the IR Act”).  The submission was that in effect, the 
applicant was seeking by this application, to reopen the circumstances leading to the making of the Agreement.  
Alternatively, there was a brief submission made that the application essentially sought the enforcement of the Agreement 
by the Tribunal, which was not permissible. 
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6 The applicant, represented by Ms Boots of counsel, submitted that the Tribunal did have jurisdiction and power to deal 
with this matter.  In short, her submission was that the Tribunal has the power to inquire into and deal with “any industrial 
matter arising under any order, decision or award of the Tribunal”: s 10(1)(b) Act.  Ms Boots submitted that the subject 
matter of the application was an industrial matter as defined in s 3 of the Act and therefore was within the jurisdiction of 
the Tribunal. 

7 For the following reasons, which I can state relatively shortly, in my opinion, the Tribunal has jurisdiction and power to 
deal with this matter. 

8 Section 10 of the Act deals with the jurisdiction of the Tribunal.  Relevantly, s 10(1) provides as follows: 
“(1) Notwithstanding any of the provisions of the Industrial Relations Act 1979, or of any award or industrial 
agreement made or registered under that Act, the Tribunal has cognizance of and authority to inquire into and deal 
with —  

(a) any industrial dispute relating to the coal mining industry in the State not extending beyond the limits of 
the State referred to the Tribunal; 

(b) any industrial matter arising under any order, decision or award of the Tribunal, relating to the coal 
mining industry in the State referred to the Tribunal; and 

(c) any other matter affecting industrial relations in the coal mining industry in the State referred to the 
Tribunal.” 

9 Additionally, the definitions of “industrial dispute” and “industrial matter” are relevant for present purposes and in s 3 of 
the Act they provide that:  

 “industrial dispute” means —  
 (a) any dispute as to an industrial matter; 
 (b) any threatened or impending or probable dispute as to any industrial matter; or 
 (c) any dispute relating to the demarcation of functions of employees or classes of employees whether as 

between employers and employees or as between members of different organizations in the coal mining 
industry of Western Australia; 

 “industrial matter” means any industrial matter likely to affect the amicable relations of employers and employees in 
the coal mining industry of Western Australia;” 

10 The Agreement resulted from a memorandum of agreement pursuant to s 12(3)(c) of the Act.   This resolved the industrial 
dispute then before the Tribunal in relation to the circumstances in existence leading to the making of the Agreement.   
However, in my opinion, that does not mean that there cannot be subsequent to its making, an industrial matter arising 
from the terms of the Agreement itself. 

11 By s 3 of the Act, for the purposes of s 10(1)(a), an “industrial dispute”, has the meaning set out above.  Furthermore, for 
the purposes of the meaning of “industrial dispute”, there must be an industrial matter which means a matter of an 
industrial character, which is likely to affect the amicable relations of employers and employees in the coal industry in 
this State.   

12 The present dispute relates to superannuation contributions to be made to employees, members of the applicant.  The 
obligation to make those contributions arises pursuant to cl 12 of the Agreement.  The parties are in dispute about the 
level of contributions required, and that dispute is to be resolved by the Tribunal forming a view as to the meaning and 
effect of cl 12 of the Agreement.  In my opinion, the subject matter of the present disagreement is an industrial matter 
because it is a matter which has an industrial character, that being a dispute as to the entitlement of employees to 
superannuation contributions pursuant to an industrial instrument.  The parties being in dispute about that issue, in my 
opinion, for the purposes of s 3 of the Act, the present matter before the Tribunal is an “industrial dispute” as defined, 
notwithstanding it arises from the operation of an industrial agreement already in existence.   

13 Given the terms of s 46 of the IR Act, when read with ss 12(4) and 17(1) of the Act, the Industrial Commission has no 
jurisdiction to interpret an agreement made before the Tribunal, because such an agreement, is not an industrial agreement 
made by the Commission in the terms of ss 46(5) and 7(1) of the IR Act.  If the respondent's submissions as to this matter 
were correct, that would mean in effect that the present dispute would be unresolvable within the industrial relations 
machinery of this State, which is not a result that was likely to be intended by the framers of this legislation in my view. 

14 As to the submission by counsel for the applicant that the present matter is a matter “arising under any order, decision or 
award of the Tribunal” for the purposes of s 10(1)(b) of the Act, given my views as to the jurisdiction of the Tribunal to 
deal with the present dispute under s 10(1)(a) of the Act, it is not necessary for me to determine that matter on this 
occasion.  However, it does seem to me to be arguable at least, that a memorandum of agreement made under s 
12(1)(3)(c) when read with the terms of s 17(1) of the Act, is not an “order, decision or award of the Tribunal” for that 
purpose.   I would also add  that it is not immediately apparent why the present dispute before the Tribunal, could not also 
be regarded as “any other matter affecting industrial relations in the coal mining industry in this State”, for the purposes 
of s 10(1)(c), despite the terms of s 10(4) of the Act.  Again, that matter can await another day. 

15 I am also not persuaded, for the reasons I have expressed above, that the present application involves the enforcement of 
the Agreement for the purposes of s 83 of the IR Act.  

The Merits 
16 Before considering the contentions of the parties and the issue of interpretation of cl 12 of the Agreement, I firstly briefly 

turn to some relevant principles to apply in this matter. 
Principles of Interpretation 
17 It is settled law that in the interpretation of any written instrument, the first task is to examine the words used in the 

context of their ordinary and natural meaning.  The meaning of words so construed, is to be considered in the context of 
the document as a whole.  The approach of the Industrial Commission in this State to the interpretation of its awards was 
considered by the Industrial Appeal Court in Norwest Beef Industries Ltd & Derby Meat Processing Co Ltd v West 
Australian Branch, Australian Meat Industry Employee's Union (1984) 64 WAIG 2124.  In that case, Brinsden J observed 
at 2127 that in the interpretation of an award, the principles applicable to the construction of instruments generally will 
apply that being, if the term under consideration is clear and unambiguous it is not permissible to look to extrinsic 
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material to alter the meaning of the provision under question.  Similarly, with industrial agreements, this approach was 
adopted by Brinsden J in Robe River Iron Associates v Amalgamated Metal Workers & Shipwrights Union of Western 
Australia (1987) 67 WAIG 1097. In that case, Brinsden J said at 1098: 

“The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a 
whole.  If the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the 
meaning of the particular provision being considered.  Therefore, when the issue is which of two or more 
possible meanings is to be given to a contractual provision it is not permissible to look at actual intentions, 
aspirations, or expectations of the parties before or at the time of the contract, except in so far as they are 
expressed in the contract but to look at only the objective framework of facts within which the contract came 
into existence, and to the parties presumed intentions in that setting: per  Mason J in Construction Pty Ltd v. 
State Rail Authority (New South Wales) (1981 - 82) 149 CLR 337 at p 352.  Should a consideration of the whole 
terms of this Agreement expose an ambiguity in the construction of cl 6(9) then resort may be made to extrinsic 
material and in certain circumstances any trade custom usage.” 

18 I would add that it is also well settled that in the case of industrial instruments such as awards and in particular 
agreements, then a liberal approach to interpretation should be applied, and an adherence to an overly literal interpretation 
of relevant provisions is to be avoided.  This is commonly referred to as the rule of “generous construction” of such 
instruments: Geo A Bond & Co (Liq) v McKenzie (1929) 28 AR 499; Aitco v Federated Liquor & Allied Industries 
Employees Union 1988 AILR 382.  A particular difficulty arises where parties seek to refer to their intentions in relation 
to the making of an award or the reaching of an industrial agreement.  The dangers of referring to such matters have been 
referred to often by courts and tribunals when considering matters of interpretation: Hume Pipes case 11 SAIR 1; 
Printing & Kindred Industries Union and Ors v Davies Bros Ltd (1986) 18 IR 444.  Unless there is clear evidence of a 
common intention, in my view, an individual parties’ subjective intention cannot be taken into account in the 
interpretation of a provision of an award or agreement.  It must be assumed that parties’ common intentions, after a period 
of negotiation, are to be discerned from the language used in the document itself, and not any earlier expression of view. 

The Clause 
19 Clause 12 of the Agreement deals with superannuation and it provides as follows: 

(1) The employer will pay an amount equivalent to 8% of each employee’s annualised salary into an agreed 
complying superannuation fund in the period to the 30 June 2002 and from then the amount will increase to 9% 
of employee’s annualised salary. 

(2) The employer’s superannuation contribution in accordance with (1) hereof shall not fall below that prescribed 
by statute. 

(3) In addition to the contribution under (1) hereof the employer shall make payments to the Coal Industry 
Superannuation Fund. 

(4) Subject to statutory limits, an employee may elect to sacrifice a portion of his/her salary to additional 
superannuation. 

(5) An employee may elect to have any annual sick leave entitlement paid into his/her superannuation. 
(6) The agreed complying funds include: 

• Coal Industry Superannuation Fun 
• AMP Custom Super Fund 
• Westscheme 

(7) Defined Benefits Fund 
(a) The employer contributes a prescribed annual amount of (which at he commencement of this 

Agreement was $3,000.00) to this Fund on behalf of each employee. 
(b) As the Fund has a defined benefit structure, this amount is not credited to the employee’s account but 

is part of the pool of assets from which the Fund meets its benefit obligations and costs of member 
insurances, statutory fees and administration expenses. 

(c) The employer contribution arising under (a) hereof results from a funding formula which requires the 
employer to contribute an amount in the range of 7% to 10% of a benchmark salary ($33,740.00 per 
annum as at the date this Agreement commenced). 

(d) The amount paid by the employer shall reflect the relevant statutory requirements. 
(e) The contribution has a notional value of 6% of the benchmark salary for SGC purposes. 

(8) The combined contributions amount to an effective employer superannuation contribution of 14% of salary to 
30 June 2002 and 15% from July 2002 compared with the SGC requirement for 8% for the current and next 
financial years and 9% subsequently. 

20 The particular provision most at issue in these proceedings is cl 12(8).  Counsel for the applicant submitted that the 
inclusion of cl 12 (8), which did not appear in a previous agreement between the parties dealing with superannuation, is 
significant.  Her submission was that the plain language of cl 12(8) requires the employer to pay a total of 15 per cent of 
an employee’s annualised salary into relevant complying superannuation funds.  It was counsel’s submission that this was 
effected by the employer paying the defined sum into the Coal Industry Superannuation Fund (“CISF”) and an amount in 
excess of nine per cent into a relevant complying fund under the Commonwealth superannuation guarantee scheme 
legislation. 

21 Mr Martin made a number of submissions about the terms of cl 12.  He submitted that the clause needed to be considered 
in the context of the relevant State and Commonwealth superannuation legislation specified and how that legislation 
operated.  The clause refers to two components of an employee’s superannuation entitlements.  The first component is the 
entitlement arising under the Commonwealth superannuation guarantee scheme presently prescribing a contribution of 
nine per cent of an employee’s salary.  The second component of the entitlement is that arising under the CISF, which 
fund is a defined benefit fund.   

22 In particular, counsel submitted that the two components are calculated in fundamentally different ways and therefore 
each component is not reconcilable one to the other.  The effect of this submission was that the reference in cl 12(7)(e) to 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 199 
 

 

the “benchmark salary” is nonsensical because the CISF reference to “benchmark salary” is for the purposes of 
determining a prescribed annual amount of contributions by employers to all employees in the defined benefit fund.  The 
submission was that the reference to “benchmark salary” has no relevance for superannuation guarantee scheme purposes.   
Rather, the sub clause should be read as simply referring to a notional value of six per cent for SGC purposes, because 
this is the effect of a benefit certificate issued under the Commonwealth superannuation guarantee scheme, which enables 
an employer to offset against any obligations it has under the SGC scheme, superannuation contributions made on behalf 
of employees arising from other obligations.   

23 Mr Martin further submitted that this conceptual error was perpetuated in cl 12(8) when reference is made to “the 
combined contributions”.  This is so, as the submission went, because the second component, that being the CISF 
contribution component, bears no reference to “salary” or “annualised salary” of an employee, as it is derived from a 
formula involving a percentage of a predetermined “benchmark salary”, which itself, bears no relation to actual salaries 
received by employees. 

24 Therefore, the respondent submitted that cl 12(8) can contain no positive performance obligations on the respondent and 
does not have the effect contended by the applicant. 

Consideration 
25 There was evidence adduced on behalf of both the applicant and the respondent in this matter.  A witness statement was 

filed by Mr Gary Wood the secretary of the applicant.  His evidence went largely to the history of the making of the 
Agreement and negotiations about cl 12 in particular.  Similarly, for the respondent, evidence was adduced through Mr 
Robert Banks at the material time the manager employee relations for the respondent.  Additionally, there was a witness 
statement from Mr Geoffrey Kidd an accountant.  This evidence, tendered by consent of the parties, went to an 
explanation of the Commonwealth superannuation guarantee scheme and aspects of the CISF. 

26 Apart from the helpful evidence adduced through Mr Kidd, for the following reasons, in reaching the conclusions that I 
do, I have not needed to consider the oral and documentary evidence adduced in these proceedings, save for some limited 
reference which I deal with below. 

27 In my view, the terms of cl 12 of the Agreement contains provisions some of which are prescriptive and some of which 
are descriptive.  The prescriptive provisions are those that impose obligations on the respondent and confer entitlements 
on its employees, members of the applicant.  By cl 12(1), the respondent is obliged to contribute the minimum amount 
required by the Commonwealth superannuation guarantee scheme effective up to and beyond 30 June 2002.  Those rates 
of contribution are eight per cent and nine per cent respectively.  Whilst there are few definitions used in the Agreement 
generally, and cl 12 regrettably, is not particularly well drafted, the reference to “annualised salary” is in my view, taken 
to be a reference to the salaries appearing in Schedule A of the Agreement.  Those salaries are specified to be effective 
from 3 June 2001, thereafter adjusted annually according to movements in average weekly ordinary time earnings.   

28 Furthermore, by cl 12(3), it is clear that in addition to the contributions under the SGC scheme, the respondent is required 
to make payments in accordance with the CISF.  From these provisions combined, it is the case that the respondent is not 
able to offset any of the contributions that it makes to the CISF on behalf of members, as against any of its obligations 
under the SGC scheme.  Thus far, in my view, on its ordinary and natural meaning, cl 12 of the Agreement requires the 
employer to make two contributions, one contribution in accordance with the SGC scheme, and a further and additional 
contribution, into the CISF in accordance with the applicable legislation covering governing that fund. 

29 Cl 12(7) sets out further provisions under the heading “Defined Benefits Fund”.  Whilst it does not say so, it was common 
ground that the CISF is the defined benefits fund referred to.  In my view, the terms of cl 12(7)(a)-(c) are descriptive in 
nature, as they set out the nature of the defined benefits fund and the contributions made by the respondent, for the benefit 
of the reader of the Agreement. Then, perhaps unnecessarily, as with cl 12(2), cl 12(7)(d), provides that the employer is 
required to contribute amounts in accordance with the “relevant statutory requirements.”  It was common ground that the 
relevant statutory requirements are the CIS Act and the Coal Industry Superannuation Regulations 1990 (“the CIS 
Regulations”).  Being a defined benefit fund, as opposed to an accumulation fund, employers contribute a prescribed 
amount into the fund, on behalf of each employee, which then forms a pool of funds generally, from which benefits under 
the fund are payable. Under this arrangement, members of the fund do not accumulate superannuation contributions, 
based upon a percentage of their salaries, as is the case with an accumulation fund under the SGC scheme.  This is the 
critical difference between the first and second obligations contained in cl 12. 

30 Under both the CIS Act and the CIS Regulations, a funding formula is used to determine employer contributions for the 
CISF. That contribution, depends upon advice from an actuary to the board of the CISF, and ranges from seven per cent 
to 10 per cent of a benchmark salary, which is itself prescribed by the CIS Regulations.  The benchmark salary is 
adjusted, either by the application of average weekly ordinary time earnings or on the recommendation of the actuary, by 
the board of the CISF.  It was common ground that in recent years, the contribution rate has been set at eight and a half 
per cent of the relevant benchmark salary. 

31 Importantly, by cl 12(7)(e), reference is made to “the contribution”, having a “notional value” of six per cent of the 
“benchmark salary” for SGC purposes.  This subclause can only refer to the employer’s contribution under the CISF, 
when read in the context of cl 12(7) as a whole.  Reference in it to “notional value”, and inclusion of the words “for SGC 
purposes”, is consistent with the relevant provisions of the SGC scheme, referred to above, which enable an employer to 
offset any payments made on behalf of employees in respect of superannuation, against their SGC obligations. This 
notional contribution is determined by a benefit certificate issued pursuant to s 10 of the Superannuation Guarantee 
(Administration) Act 1992 (Cth).  A copy of such a certificate dated 28 June 2001, for the period 1 July 2000 to 30 June 
2005, was annexure RB5 to Mr Banks’ witness statement.  This benefit certificate prescribes that the notional value for 
SGC purposes is “6 % of the Benchmark Salary”.    

32 By s 22 of the Superannuation Guarantee (Administration) Act 1992 (Cth), (“the SGC Act”) the charge percentage that is 
levied against an employer under that legislation, can be reduced where the employer makes a contribution to a defined 
benefit superannuation scheme.  The level of reduction is that specified in any benefit certificate issued for this purpose, 
as in the example referred to above.   

33 Whilst the use of “benchmark salary” in both the benefit certificate and in cl 12(7)(e) of the Agreement is somewhat 
confusing, given that SGC contributions are not calculable by reference to any such concept, the effect of s 22 of the SGC 
is clear enough.  What cl 12(7)(e) of the Agreement, when read in accordance with its plain meaning and with s 22 of the 
SGC Act means, is that if the respondent did offset its contributions to the CISF against its SGC obligations, then it could 
do so to the equivalent of only six per cent, with a three per cent minimum obligation remaining.  
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34 When read in this way, it seems to me that cl 12(8) is to be construed as describing the “effective” rate of combined 
contributions of both the SGC and CISF components of an employee’s superannuation entitlements. The use of the words 
“combined contributions” and “effective”, are, in my view, intended to convey to the reader of the Agreement that it is 
the combined amounts set out cl 12(1) and cl 12(7)(e) of the Agreement, when expressed in SGC contribution terms, that 
amount to contributions of 14% and 15% respectively.  What the subclause appears to attempt to do, although somewhat 
less than elegantly, is to compare the rate of contribution under the SGC scheme only with that including the CISF 
contribution, expressed as a total in SGC terms, by adding the notional rate in cl 12(7)(e) to the actual rate of contribution 
in cl 12(1) for SGC purposes.  This results from reading the terms of cl 12(1), (7) and (8) together. 

35 From the structure of the clause as a whole, read in context, I am not persuaded that cl 12(8) of itself, confers an 
entitlement to superannuation contributions in the actual amounts of 14% and 15% of salary. The language used in the 
subclause does not admit of that conclusion. The entitlement under the clause as a whole, in terms of prescriptive 
provisions, clearly springs from both cl’s 12(1) and (7) when read together, in my opinion.  

36 Of course, a corollary of this construction of cl 12 is that given under the CISF the level of employer contribution is 
variable between seven and 10 per cent of the benchmark salary, if the level of the contribution is increased as a result of 
a recommendation by the actuary, which would presumably also increase the level of the notional value for SGC 
purposes, this would in turn increase the total “effective” rate of employer contributions. 

37 Some support for this construction can be found in annexure GW2-3 to Mr Wood’s witness statement, to the extent that it 
can be referred to. That annexure contains an earlier negotiation draft of cl 12 of the Agreement.  Not insignificantly, in 
the proposed cl 8.2.7 reference is made to the combined contributions but also included are the words “at this point in 
time”.  The inclusion of these words tends to support the proposition that the combined contributions were not intended to 
be fixed and indeed, as I have observed above, may well increase over time.  

38 The Tribunal orders accordingly.   
ORDER 
Having heard Mr K Martin of Queens Counsel on behalf of the applicant and Ms J Boots of counsel on behalf of the respondent the 
Tribunal hereby declares: 

THAT the true interpretation of clause 12 of the Griffin Coal (Production) Enterprise Agreement 2001 - 2004 is that the 
combined employer contributions to superannuation for employees is not 15 per cent of salary from July 2002. 

(Sgd.)  S J KENNER, 
Chairman, 

[L.S.] Western Australian Coal Industry Tribunal. 

 

COAL INDUSTRY TRIBUNAL—DISPUTES—Matters Referred— 
BEFORE THE WESTERN AUSTRALIAN  

COAL INDUSTRY TRIBUNAL 
Held at Perth on 7 and 8 March 2005  

Application No. 5 of 2005 
Between: 

Wesfarmers Premier Coal Limited, Applicant 
and 

The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch, 
Respondent 

In the matter of: An Application for a Conference Pursuant to s 12 of the Act  

Order 
WHEREAS the applicant made an application for an urgent conference under s 12 of the Coal Industry Tribunal of Western 
Australia Act 1992 (“the Act”) on 6 March 2005; 
AND WHEREAS at the conference the Chairman of the Tribunal (“the Chairman”) was informed of a dispute between the 
applicant and the respondent in relation to the taking of industrial action by employees of the applicant, members or eligible to be 
members of the respondent in the form of strike action commencing 1 March 2005 and the existence of protest or picket lines 
established at two locations en route to the applicant’s mining operations in Collie Western Australia; 
AND WHEREAS at the conference the Chairman was informed of the circumstances leading to the present industrial action as 
summarised in the application to the Tribunal as attached to this order; 
AND WHEREAS the respondent disputed a number of allegations of fact as to whether there had been by any improper or unlawful 
conduct by persons associated with the industrial action; 
AND WHEREAS the applicant informed the Chairman that the industrial action presently being engaged in by the maintenance 
employees and others is having a substantial effect upon its business and is causing a serious deterioration of relations between the 
applicant and the Coal Miners Industrial Union of Workers (“CMU”) in relation to mining operations employees who have ceased 
to attend for work because of the presence of protest or picket lines at the various locations; 
AND WHEREAS the Chairman was informed as is aware that the action taken by the respondent and employees of the applicant 
members of or eligible to be members of the respondent is in connection with matters in dispute between the applicant and the 
respondent as to terms and conditions of employment to apply to maintenance employees which dispute has been referred to the 
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Tribunal for arbitration commencing on 21 March 2005 at Collie for the purposes of hearing and determining the issues in dispute 
between the parties; 
AND WHEREAS in light of the deterioration in industrial relations at the applicant’s operations as a consequence of the industrial 
action and or other action engaged in by the respondent and employees of the applicant members of or eligible to be members of the 
respondent the applicant has sought orders from the Tribunal for such industrial action and protest or picket lines to cease to ensure 
that there is no further disruption to the operations of the applicant; 
AND WHEREAS the applicant submitted that the Tribunal has jurisdiction and power to make the orders sought on a variety of 
bases as set out in its outline of submissions to the Tribunal dated 8 March 2005; 
AND WHEREAS the respondent has submitted that the industrial action engaged in by maintenance employees of the applicant is 
protected industrial action under the Workplace Relations Act 1996 (Cth) (“WRA”) insofar as that action is undertaken by the 
federally registered organisation and its members; 
AND WHEREAS the Chairman having considered the issues, heard from the parties both in the herein application and in respect of 
application 4 of 2005 between the applicant and the CMU is satisfied that there has been a significant deterioration in industrial 
relations in the coal mining industry in this State between the applicant and the respondent and employees of the applicant members 
of or eligible to be members of the respondent and that the present circumstances are contributing to a substantial deterioration in 
relations between the applicant and the CMU and its members; 
AND WHEREAS in any event the Chairman has formed the view that protests, gatherings and/or picketing conduct is not industrial 
action for the purposes of s 4 of the WRA and therefore is not protected industrial action for the purposes of Division 8 of Part VID 
of the WRA; 
NOW THEREFORE having heard Mr G Bartlett of counsel on behalf of the applicant and Mr L Edmonds on behalf of the 
respondent, the Chairman of the Tribunal, pursuant to the powers conferred under the Act, does hereby order - 

(1) THAT the respondent, its officers, officials, agents and members and those employees of the applicant eligible 
to be members forthwith remove any protest or picket line in or about the premises of the applicant including 
but not limited to any such protest or picket lines in or about the locations as set out in the application attached 
to this order and they not participate in any protest or picket line affecting in any way the access to and egress 
from the applicant's mining operations. 

(2) THAT the respondent and each of its officials shall take all necessary steps to ensure that conduct ceases in 
accordance with the terms of paragraph (1) of this order including but without limiting the generality of this 
obligation to: 

(a) call a meeting of members of the respondent union at the earliest opportunity or otherwise to bring to 
the attention of the affected persons the terms of this order; 

(b) advise the employees of the terms of this order; and 
(c) counsel the employees to act in accordance with the terms of paragraph (1) of this order and to refrain 

from engaging in any further action of the kind specified in par (1) of his order. 
(3)  THAT otherwise the application be adjourned to a time and date to be fixed. 

(Sgd.)  S J KENNER, 
Chairman, 

[L.S.] Western Australian Coal Industry Tribunal. 

 

BEFORE THE WESTERN AUSTRALIAN  
COAL INDUSTRY TRIBUNAL 

Held at Collie on 7 and 8 April 2005 
Application No. 2 of 2005 

Between: 
Griffin Coal Mining Company Pty Ltd, Applicant 

and 
Coal Miners Industrial Union of WA, Respondent 

In the matter of:  Disciplinary action against Mr Gregory Wheeler 
Decision of the Tribunal 

1 THE CHAIRMAN:  The applicant has referred to the Tribunal a dispute between it and the respondent concerning proposed 
disciplinary action to be taken against a member of the respondent, Mr Gregory Wheeler.  A conference held pursuant to s 12 
of the Coal Industry Tribunal of Western Australia Act 1992 (“the Act”) did not resolve the issue in dispute between the 
parties and it was referred for hearing and determination by the Tribunal. 

2 The employer and employee members of the Tribunal being evenly divided in this matter, pursuant to s 14(4) of the Act, the 
decision is that of the Chairman. 

3 The essence of the dispute is this.  The applicant, following allegations against Mr Wheeler, that he used abusive language 
towards another employee, proposed to issue Mr Wheeler with a final warning.  This followed an investigation by the 
applicant into the relevant events.  The respondent, representing Mr Wheeler, put the issue in dispute in accordance with cl 
23(1) of the Griffin Coal (Production) Enterprise Agreement 2001 - 2004  (“the Agreement”).  The grievance procedure 
provides that if a matter is unresolved, it having been progressed through that procedure, either party to the dispute may refer 
the matter to the Tribunal.  In this case, no further steps have been taken by the applicant, pending the hearing and 
determination of the matter by the Tribunal. 
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4 Whilst the issues in dispute are relatively narrow, the parties adduced a considerable body of evidence, from which it is readily 
apparent that on the central factual issues in contention, the parties are diametrically opposed. 

Contentions of the Parties  
5 Counsel for the applicant, Mr Richardson, submitted that on or about 3 February 2005, at the applicant's administration 

building car park at the Ewington mine site, Mr Wheeler engaged in abusive and threatening conduct towards another 
employee Ms Gilbert, the applicant's senior health and safety adviser.  Counsel submitted that following an investigation after 
the relevant events, the applicant had formed the view, and held an honest and reasonable belief, that the conduct complained 
of actually occurred.  Having come to this view, and in the light of previous incidents involving Mr Wheeler and his use of 
inappropriate language, it was considered appropriate on this occasion, to issue him a final written warning.  It was Mr 
Richardson's submission, that the applicant had both a right and duty to act as it did, in the exercise properly, of its managerial 
prerogative, at the time that it took the action that it proposed. 

6 Counsel for the respondent, Mr Schapper, submitted that the factual circumstances of the alleged incident were sufficiently 
unclear, so as to not enable the applicant to come to any final judgement as to whether the conduct complained of against Mr 
Wheeler occurred or not.  In the alternative, if there was sufficient evidence to support the issuance of a penalty against Mr 
Wheeler, then on all of the facts, a final written warning is too severe. 

7 The parties were granted leave to file and serve any supplementary written submissions upon which they intended to rely.  The 
applicant filed written submissions on 22 April 2005.  

The Evidence 
8 As I have already noted, there was a substantial body of evidence adduced on behalf of both the applicant and the respondent 

in this matter.  It is fair to observe however, that there were three central witnesses called in respect of the incident.  These 
were Mr Smoker, the applicant's safety adviser and formerly a mine worker employee of long standing; Ms Gilbert, and the 
alleged perpetrator, Mr Wheeler, also a mine worker employee of the applicant of long standing.  Additionally called on behalf 
of the applicant, was Mr Brad Burrows, the applicant's manager of mining operations; Mr Green, the employee relations 
manager and Mr Rodgers the applicant's general manager operations.  A number of miners were called on behalf of the 
respondent who were, to various degrees, witnesses to the relevant events.  What follows is a summary of the testimony given 
by the witnesses. 

9 Mr Smoker has been employed by the applicant for about 26 years mostly as a mine employee and as a member of the 
respondent.  He recently took on the role of safety adviser working with Ms Gilbert.  Mr Smoker testified in relation to the 
events which occurred in the Ewington administration building car park on 3 February 2005.  He said that as usual, he arrived 
with Ms Gilbert in Ms Gilbert's company vehicle at the car park between about 6.25am and 6.30am that morning.  They 
parked in their usual bay.  Copies of photographs of the scene were tendered as exhibits A1 and A3.  Having got out of the 
passenger seat of the vehicle and retrieved some papers from the back seat, and moving to the driver side of the vehicle, Mr 
Smoker, who at that point had his back turned to the administration building, testified that he heard words to the effect “Get 
your f...  car out of the f...ing car park”.  Mr Smoker said he turned around to look towards the administration building and saw 
Mr Wheeler walking along the pathway which runs along side the building on the edge of the car park.  Mr Smoker, whilst 
acknowledging this was a busy time at the shift changeover, and it was likely there would be a number of other persons in the 
area, testified he did not see anyone else at this time, and Mr Wheeler was walking in the direction of his vehicle and got into 
it.  Mr Smoker then went over to Mr Wheeler's vehicle but as he was doing so he testified he heard what he described as “some 
broken discussion...  about the vehicle in the car park.”  Mr Smoker could not say who he heard at that time. 

10 When he got to Mr Wheeler's vehicle, Mr Smoker said he told Mr Wheeler that he and Ms Gilbert had permission to park in 
the car park from Mr Burrows and they had been through this before.  Mr Smoker testified that as Mr Wheeler was about to 
get into his vehicle, he said words to the effect “I don't want to hear your f... excuses.  Just get the f...  car out of the car park”.  
It was at about this point, that Ms Gilbert according to Mr Smoker was present at the vehicle beside Mr Smoker.  He testified 
that Ms Gilbert then told Mr Wheeler words to the effect that they'd been through this before “the other day” and permission 
had been obtained from Mr Burrows to park in the car park.  Mr Smoker testified that Mr Wheeler in response to this said 
words to the effect “I'm not interested in your get f... excuses.  Get the car out of the car park.  If you don't get the car out, the 
next time you park in it I'll call a stop work meeting and have you f... black-listed.”  Mr Smoker said he was very close to Mr 
Wheeler when this was said and Mr Wheeler was angry.   

11 Ms Gilbert then left and went towards the administration building.  Mr Smoker said he remained at Mr Wheeler's vehicle and 
again said to him that they had been through this issue before and they had permission to park in the administration car park.  
Mr Wheeler was alleged to have said once again words to the effect “I'm not interested in your f... excuses.”  Mr Smoker 
testified he recollected the vehicle Mr Wheeler was driving was a sedan type vehicle, and he had a passenger with whom he 
then could not identify.  Mr Smoker said that Mr Wheeler then somewhat quickly, drove out of the car park. 

12 Ms Gilbert has been the applicant’s senior safety adviser since January 2005.  At the time of the relevant events, she did not 
know who Mr Wheeler was, and nor apparently, did he know who she was.  Ms Gilbert testified that she arrived in the car park 
on the morning in question with Mr Smoker as he outlined in his evidence.  She testified that as she was stopping the vehicle 
she could hear a man’s voice yelling out something.  The engine of the vehicle was still running and when she switched it off, 
she could still hear raised voices and yelling, although the vehicle windows were wound fully up.  Ms Gilbert got out of her 
vehicle and waited for Mr Smoker to retrieve his papers.  She locked the vehicle and then heard someone yell out words to the 
effect “f... car out of the car park.”  She testified she heard this a couple of times.  At this point, she said Mr Smoker was 
walking in front of her heading towards a vehicle parked outside the bathroom location.  Ms Gilbert testified she heard some 
yelling coming from the vehicle and foul language where words to the effect “get the car out of the f... car park” was said a 
couple of times.  Ms Gilbert testified that the person yelling these words, had his head slightly out of the driver side window of 
the vehicle. 

13 When she got closer to the vehicle, Ms Gilbert said she heard Mr Smoker ask the driver what was the problem.  His response 
was in words to the effect “She's been told to get the f... car out of the f... car park before.”  She testified she heard Mr Smoker 
reply that they had been through this before with Mr Burrows.  Ms Gilbert testified she then heard the driver, now known to 
her as Mr Wheeler respond by saying words to the effect “he didn't care what f...  Brad Burrows had to say, they already had 
an agreement in place.”  Ms Gilbert then spoke to Mr Wheeler and said that she had been through this before on the Monday 
that Mr Burrows had “sorted it out” and that as a clean company car, she was allowed to park in the car park.  In response to 
this, Ms Gilbert testified that Mr Wheeler said words to the effect “there was a f... agreement in place, the next time I came to 
site and parked in that f...  car park, he would call a stop work meeting and have me black-banned”.  Ms Gilbert, in a raised 
voice then, said to Mr Wheeler, “I've already been through this on Monday.  I'm not putting up with this.”  She then said she 
turned, left the vehicle and walked towards the administration building. 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 203 
 

 

14 Following this, Ms Gilbert testified she felt upset by this incident and reported it to Mr Burrows.  Mr Rodgers became aware 
of the incident, and requested Ms Gilbert to make a formal complaint, which she did.  The complaint led to an investigation by 
Mr Burrows, and resulted in the proposed disciplinary action against Mr Wheeler. 

15 Ms Gilbert denied she acted in anyway aggressively towards Mr Wheeler when she went over to his vehicle.  She denied 
putting her face close to or inside the window of the vehicle.  Ms Gilbert denied that Mr Wheeler spoke to her politely and that 
she was the aggressor.  She did testify that she had no intention of moving her vehicle because the matter had been resolved 
with Mr Burrows.  Ms Gilbert also testified that she went over to Mr Wheeler's vehicle to attempt to defuse the situation as she 
was a trained paramedic. 

16 Mr Burrows has been the applicant's manager of mining operations since about January 2003.  He has known Mr Wheeler for 
some time and at least until relatively recently, had some social contact with Mr Wheeler and his wife through sporting links in 
the local community. 

17 Mr Burrows testified about previous incidents involving Mr Wheeler using abusive language in the workplace or directed to 
employees of the applicant.  Mr Burrows recounted two incidents.  The first occurred during negotiations for a replacement 
enterprise agreement in June 2004.  During those negotiations at a meeting, Mr Wheeler used profane language towards Mr 
Green, a member of the applicant's negotiating team.  It was said that Mr Wheeler used words to the effect “You'd have to be a 
dumb c..., the dumbest c...  I know”.  Mr Burrows testified that Mr Wheeler was in an angry state when he said these words.  
The second incident referred to in Mr Burrows' testimony, was a voice mail message left on his mobile telephone in or about 
September 2004, an audio tape of which was played in evidence.  The audio tape refers to Mr Wheeler complaining to Mr 
Burrows, using profane language, about the failure of Mr Wheeler's son to obtain a permanent mining position at the applicant.  
This particular incident led to a formal written warning being given to Mr Wheeler about the use of insulting and offensive 
language.  A copy of the letter, dated 24 September 2004, was tendered as a part of a bundle of documents as exhibit A5.  In 
relation to the incident involving Mr Green, the evidence was Mr Wheeler apologised for his behaviour and the apology was 
accepted. 

18 Mr Burrows gave evidence about the policy for parking vehicles in the administration car park.  A copy of this policy was 
tendered as exhibit A6.  Mr Burrows testified that the issue arose following complaints by mining employees about dirty mine 
vehicles being parked in the car park.  As a result of discussions between the applicant and the respondent, it was agreed that 
all mine site vehicles could not use the administration car park, to try and reduce vehicle congestion and the build up of mud in 
the car park area.  The car park policy was posted on the applicant's notice board to all employees. 

19 A couple of days prior to the incident on 3 February 2005, Mr Burrows said Ms Gilbert came to see him about parking in the 
administration car park.  She raised the matter because she told him she had received some abuse for parking in that location.  
Mr Burrows said that he gave Ms Gilbert permission to park in that car park, on the basis that the vehicle is in a clean state.  In 
cross-examination, Mr Burrows agreed that the car park policy was a widely accepted rule and that neither the respondent nor 
any of the miners had any knowledge of the exception he had made for Ms Gilbert's vehicle, a couple of days prior to the 
incident in question. 

20 Mr Burrows outlined the investigation he undertook in response to Ms Gilbert's complaint, and the documents he prepared in 
relation thereto, which were tendered as a bundle as exhibit A5.  He testified that after speaking to the relevant parties and 
those who witnessed the events, he came to the conclusion that considerable weight should be placed on Mr Smoker’s 
statement in preference to Mr Wheeler's denial of the incident.  It was for this reason that he recommended to Mr Rodgers that 
Mr Wheeler be issued with a final written warning. 

21 Mr Green gave evidence.  He referred to the incident during the enterprise agreement negotiations in June 2004 and confirmed 
that Mr Wheeler apologised for his behaviour and he accepted the apology.  In relation to the voice mail incident, Mr Green 
testified that following the inquiry held into that matter, he made recommendations that Mr Wheeler's conduct on that occasion 
constituted gross misconduct however took into account his length of service and prior employment record.  After having 
commitments from Mr Wheeler to apologise to Mr Burrows and to attend anger management sessions, a letter of warning was 
given to Mr Wheeler instead.  Mr Green also outlined in his testimony, his role in the investigation process and the preparation 
of various documents, subject to the outcome of the applicant's review. 

22 In his evidence, Mr Rodgers referred to previous incidents involving Mr Wheeler, and his decision making in relation to the 
report prepared by Mr Burrows.   Mr Rodgers testified that following the voice mail incident with Mr Wheeler, a notice to all 
employees was published on the notice board, reminding employees that abusive language and threatening behaviour was 
unacceptable conduct.  A copy of this notice was tendered as exhibit A7.  Additionally, Mr Rodgers outlined his consideration 
of Mr Burrows' report into the conduct of Mr Wheeler.  He testified that after interviewing Mr Wheeler and speaking with Mr 
Wood, the Secretary of the respondent, there was no change to his view that a final written warning should be issued to Mr 
Wheeler. 

23 The principal witness called by the respondent was Mr Wheeler.  Mr Wheeler has been employed by the applicant as a 
production operator for about 23 and a half years.  He is an official of the respondent Union and has been involved in its affairs 
for some time.  Mr Wheeler referred to the incident with Mr Green and said he accepted he should have not used the words he 
did and apologised.   Mr Wheeler described the circumstances of the voice message he left for Mr Burrows in September 2004.  
He testified that his son had made a number of applications for permanent employment with the applicant and had been 
unsuccessful.  Mr Wheeler said he had spoken to Mr Burrows on a number of occasions about this and was led to believe that 
it was likely that his son would be put on in the next intake.  The next he heard of the matter, was a telephone call from Mr 
Curran of the respondent to advise him that his son had not been offered a position.  Mr Wheeler testified he became very 
upset and emotional at this stage, and it was in that context that he left the message that he did.  Mr Wheeler said he was upset 
because he had spoken extensively to Mr Burrows about this matter and felt aggrieved that Mr Burrows did not notify him 
personally that son had not been successful, given that they were friends and had socialised on a number of occasions.  Mr 
Wheeler said he also at about that time was emotional from the death of his father, and was upset that no one had represented 
the applicant at his father’s funeral, when his father had been employed by the applicant for many years.  Mr Wheeler said that 
he felt victimised by the applicant's conduct. 

24 As to the events of 3 February, Mr Wheeler said he had just returned from an overseas trip the weekend before.  He was 
leaving the administration building area and walking to his car after finishing work from the previous night shift.  He testified 
that as he was putting his work bag in the rear of his vehicle, he saw Mr Smoker walking around from the rear of Ms Gilbert’s 
vehicle.  He said that he called out to him asked what he was doing parking there.  Mr Wheeler testified that Mr Smoker then 
gestured with his hands pointing to Ms Gilbert, a gesture Mr Wheeler said he did not then understand.  Mr Wheeler testified he 
then got into his car and heard someone yelling words to the effect “Who the hell do you think you are?”.  He said that after 
hearing this, a woman, whom he then did not know, walked over to his car and put her head in the driver's side window and as 
he described it, “gave him a serve.”  According to Mr Wheeler, the woman, now known to be Ms Gilbert, said to him in words 
to the effect “Brad Burrows said I can park my car here because it's clean and you're not going to stop me and no one else is.”  
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In response, Mr Wheeler testified that he said words to the effect “If that's your attitude lady I will call a stop work meeting 
over this and sort it out.”  Mr Wheeler testified that was the end of their exchange and it only took some 30 to 40 seconds.  Mr 
Wheeler denied that he swore at either Mr Smoker or Ms Gilbert. 

25 Additionally, Mr Wheeler testified that he became aware about a day or so earlier after night shift, some employees had called 
out to Ms Gilbert in profane language to get her car out of the car park.  Mr Wheeler said he told the persons concerned that 
they should not have done that as it was against the applicant's policy.  As Mr Wheeler understood it, this prior incident had 
occurred on the previous Tuesday morning. 

26 Mr Wheeler admitted that on the morning in question, his son was in the front passenger seat of his vehicle.  However, on 
advice from the respondent, he did not wish to have his son involved in the matter and therefore did not permit him to be 
interviewed by the applicant during the investigation.  Mr Wheeler also testified that prior to the morning of 3 February he had 
no knowledge of Mr Burrows giving Ms Gilbert permission to park in the administration car park, contrary to the agreement in 
place with the respondent, which Mr Wheeler was involved in negotiating.   

27 There were a number of other witnesses called by the respondent who are miners employed by the applicant and were in or 
about the area on the morning of the incident. The first witness called was Mr Kenyon who has been employed as a miner for 
over 30 years.  Mr Kenyon testified that he was in the Ewington car park on the morning of 3 February and also on the 
previous Tuesday.  He testified he was in the car park that previous morning and observed a commotion amongst some miners 
about a mine vehicle being parked in the car park.  Mr Kenyon identified it was Ms Gilbert’s vehicle and there was some 
discussion about it between him and other employees, on the basis that it shouldn't be there.   

28 Mr Kenyon was also in the car park on the morning in question.  He testified he drove his vehicle close to where Mr Wheeler's 
vehicle was parked.  He saw Mr Wheeler and Mr Smoker talking.  Mr Kenyon remained in his vehicle but had the driver's 
window down and was about a metre or so away.  When he got close, he realised they were discussing the mine vehicle being 
parked in the car park.   Another employee, Mr Crowe, was with him in his car at that time. 

29 According to Mr Kenyon, shortly after parking close to Mr Wheeler's vehicle, he saw Ms Gilbert walking across the car park 
and diverted towards Mr Wheeler's vehicle.  He heard her shout out words to the effect “Who the hell do you think you are?”.  
He then said she put her head into the driver's side window of Mr Wheeler's vehicle but he did not hear what was discussed.  
Mr Kenyon testified he did not hear any swearing after that time. 

30 Additionally, Mr Kenyon also referred to events when he was leaving the bathhouse before going to his vehicle that morning.  
He testified that as he was doing so, he heard someone calling out words to the effect “She's done it again.  She's put the f... car 
back in our own f...  car park.”  Mr Kenyon recognised this person as a Mr Eddie Skwirowski.  Mr Kenyon said he thought Mr 
Skwirowski was also involved in the discussions with Ms Gilbert over her mine vehicle in the car park on the previous 
Tuesday morning.  Mr Kenyon denied in cross-examination that he heard any swearing from Mr Wheeler.   He also said that 
when Ms Gilbert moved towards Mr Wheeler’s vehicle “she moved pretty quick-she got a spurt on to get to the car”.   

31 Mr Lerm has been employed by the applicant as a miner since 1974.  He testified that on the morning in question he was 
parked in his vehicle close to Mr Wheeler’s.  Mr Lerm said he heard Mr Wheeler call Mr Smoker over to see him at his car.  
He testified that he saw Mr Smoker gesture by a hand movement.   He did not hear what was discussed between Mr Wheeler 
and Mr Smoker but saw Mr Smoker beckon Ms Gilbert over to where he was.  Mr Lerm testified that he saw and heard Ms 
Gilbert “go ballistic” at Mr Wheeler, as he described it, who was then sitting in his vehicle.  Both Mr Smoker and Ms Gilbert 
then walked away.  Other than this, Mr Lerm did not hear much and he said he did not hear any foul language being used. 

32 Mr Simmonds has also been a mine worker employed by the applicant since 1974.  Mr Simmonds has a difficulty with his 
hearing but testified he is able to hear shouting.  On the day in question, he was a passenger in Mr Lerm’s car, parked next to 
Mr Wheeler's vehicle.  He testified he saw Mr Smoker and Ms Gilbert drive into the car park in Ms Gilbert's vehicle.  He saw 
Mr Smoker go over to Mr Wheeler's car and observed them talking.  He then saw Ms Gilbert go over to Mr Wheeler's car and 
in his words she “stuck her head in the window.”  Mr Simmonds said he heard little and definitely no shouting.   

33 Mr Crowe has being employed by the applicant as a miner for 23 years.  He was also in the car park on the morning in 
question in Mr Kenyon's vehicle.  He described how he was putting his bag in the back of Mr Kenyon's vehicle and when he 
saw Ms Gilbert's vehicle come into the car park and stop.  He saw both Mr Smoker and Ms Gilbert, who he then did not know, 
get out of the vehicle.  Mr Crowe testified that he then heard “a bit of a commotion” with some “yelling and talking and 
carrying on.”  He said he did not take much notice of this at the time.  Once he got into Mr Kenyon's vehicle, he could see Mr 
Smoker standing next to Mr Wheeler's vehicle at the driver’s side window and he was talking with him.  According to Mr 
Crowe, at about that point, he saw Ms Gilbert “come storming across the car park towards Mr Wheeler's car.”  He described 
Ms Gilbert's movements as “marching hurriedly across, not walking at a normal pace.”  As he was moving forward in Mr 
Kenyon's vehicle, Mr Crowe testified he heard Ms Gilbert say words to the effect “who the hell do you think you are?”.  He 
then heard some further discussion including Mr Wheeler saying words to the effect “if you want to carry this further, we'll 
have a stop work meeting now to sort it all out.” Mr Crowe testified he did not hear foul language or raised voices at this point.  
Mr Crowe did say however, when he heard the earlier commotion, that some language was used at that time. 

34 The final witness called by the respondent was Mr Corey Wheeler, Mr Wheeler's son.  He was in the passenger seat of Mr 
Wheeler's vehicle on the morning in question.  Whilst he was speaking to Mr Lerm through the passenger window, he heard 
some discussion between his father and Mr Smoker, who was standing at the driver’s side window.  Mr Wheeler then said he 
saw Ms Gilbert come over to the driver side window and said words to the effect “who the heck do you think you are?”.  He 
then said his father referred to having a stop work meeting while Brad Burrows was there to sort the matter out.  Mr Wheeler 
denied there was any swearing used in these conversations. 

Consideration 
35 Before considering findings the Tribunal should make on the evidence, an issue arose as to the approach the Tribunal should 

adopt in dealing with this matter. The applicant submitted the approach should be the same as that adopted in considering 
whether a dismissal for misconduct is unfair, that is whether the applicant held an honest and reasonable belief that the 
relevant events occurred: Bi Lo Ltd v Hooper (1992) 53 IR 224.  This was disputed by the respondent and counsel submitted 
the approach should simply be whether on the facts the conduct justifies the issuance of a final written warning. 

36 In my view the Tribunal is required to determine for itself on the evidence, whether the course of action proposed by the 
applicant is justified in all of the circumstances. That is, whether the applicant is justified in continuing with the course of 
action proposed.  I do not consider the approach in Bi Lo to be the appropriate test in a matter such as this.  That approach is 
adopted in the specific case of determining, ex post facto, whether a dismissal satisfies a statutory test of unfairness in 
circumstances where an evidentiary onus falls on the employer to establish it had good cause to dismiss the employee in the 
first instance.  In such cases the overall persuasive burden still falls on the former employee to establish the dismissal was 
harsh, oppressive or unfair.   There is no such evidentiary burden on the employer in the matter before the Tribunal in this 
case. 
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37 The events in question on 3 February 2005 occurred in the context of an agreed car park policy at the Ewington mine 
formulated in April 2004.  That policy was that mine vehicles would not use the administration car park.  The policy arose 
from complaints about congestion and dirty vehicles, and lead to an agreement between the applicant and the respondent in the 
terms of the written policy posted on the applicant's notice board.   

38 On the evidence, little appears to have been controversial about the policy until the week of 3 February 2005, when Ms 
Gilbert, a new employee, drove her mine vehicle in the company of Mr Smoker, into the Ewington administration car park.  It 
was apparent on the evidence at that time, Ms Gilbert was not aware of the policy.  I am satisfied and I find that on either the 
Monday or Tuesday morning of that week, Ms Gilbert was on the receiving end of some abuse as a consequence of her 
parking in the Ewington administration car park, contrary to the policy.  I am satisfied on all of the evidence, that the question 
of car parking was a sensitive issue.  On the evidence, I find that Ms Gilbert then went to see Mr Burrows to discuss the 
matter, and Mr Burrows granted Ms Gilbert an oral exemption from the policy, to permit her to park her mine vehicle in the 
Ewington administration car park, as long as her vehicle was in a clean condition.  However, I am also satisfied and I find, that 
nobody was told about this and in particular, no one told any representative of the respondent with whom the policy was 
agreed, about the exemption so granted. 

39 A couple of days later on 3 February, Ms Gilbert arrived once again in her mine vehicle into the Ewington administration car 
park and was seen by employees.  I am satisfied that at least initially others saw Ms Gilbert drive into the car park in apparent 
breach of the policy for a second time in so many days.  I am satisfied that there was an initial response by a person or persons 
who yelled and shouted at Ms Gilbert.  One person identified on the evidence was “Eddie”, who had apparently been in the car 
park on the previous occasion. 

40 The incidents of that morning in my view can be separated into two events.  The first event was the initial shouting heard by 
Mr Smoker and Ms Gilbert, confirmed by other witnesses called by the respondent.  In particular I refer to the testimony of Mr 
Crowe when he said he heard a commotion and people yelling.  This was consistent with the testimony of Mr Kenyon.  
Importantly also, neither Mr Smoker nor Ms Gilbert saw who initially was shouting in the car park.  I am not satisfied that Mr 
Smoker's testimony establishes that it was Mr Wheeler who in fact was engaged in the initial event.  His evidence was he 
heard shouting, did not see who it was, but when he turned around he saw Mr Wheeler getting into his vehicle.  This sequence 
of events is not inconsistent with the testimony of other witnesses called, that there were other persons in the area at that time, 
also shouting at Ms Gilbert, in particular “Eddie”.   

41 Therefore, on the evidence, I am not satisfied on balance, that it has been established as to the first event, it was Mr Wheeler 
who engaged in any abuse of Ms Gilbert.  The totality of the evidence is in my view, simply inconclusive on this point. 

42 The next event is what occurred at Mr Wheeler's vehicle.  Both Ms Gilbert and Mr Smoker testified that Mr Wheeler was 
angry and abusive in his exchange with them.  Ms Gilbert denied she was in anyway agitated or aggressive in her approach to 
Mr Wheeler.  The other witnesses in and around the area, gave various accounts as to what they saw and heard at that stage.  
Mr Wheeler denied he was angry or abusive at that time. 

43 Having considered all of the testimony and observed the witnesses giving their evidence carefully, I consider it more likely 
than not that Mr Wheeler did use some foul language towards Ms Gilbert and he was upset.  I accept that neither Mr Smoker 
nor Ms Gilbert had anything to gain from pressing the issue when Ms Gilbert was requested to, and did, make a formal 
complaint about the events of that morning.  Certainly Mr Smoker, having been a miner and member of the respondent for 
many years, if anything had something to lose by testifying against his colleagues.   

44 I am also of the view that Mr Wheeler's prior conduct, where he has on occasions in the past, used foul language towards other 
employees of the applicant, discloses a propensity to behave in that way, which propensity evidence I am able to take into 
account in my assessment of the matter on this occasion: Mister Figgins v Centrepoint Freeholds Pty Ltd (1981) 36 ALR 23 at 
30 - 31; Martin v Osborne (1936) 55 CLR 367 at 375. 

45 However, based on all of the evidence adduced in these proceedings, I am not persuaded that Ms Gilbert was entirely innocent 
in the exchange that took place at Mr Wheeler’s vehicle.  In my view, I think it more likely than not on the evidence, that Ms 
Gilbert was assertive and possibly aggressive, as suggested by the respondent's witnesses, when she went over to see Mr 
Wheeler.  The background and context is important.  Only a few days prior, Ms Gilbert had been on the receiving end of some 
abuse when she drove into the Ewington administration car park, in breach of the policy, which policy she was not then aware 
of.  Ms Gilbert then received permission from the relevant manager to park her vehicle in the car park.  Armed with that, Ms 
Gilbert then proceeds to park in the car park on the morning in question.  In so doing, she again is on the receiving end of 
some language, both initially on arriving in the car park, and then in a conversation with Mr Wheeler.  There was also the 
evidence of Ms Gilbert's demeanour when she diverted from moving towards the foyer area of the administration building, 
towards Mr Wheeler's vehicle.  I accept that she moved swiftly over to Mr Wheeler’s vehicle and this was indicative of her 
state of mind at this time.  

46 I have no doubt on the evidence, that in light of the previous incident, Ms Gilbert was aggrieved by the reception she received 
on entering the car park that morning, and went over to Mr Wheeler's vehicle to “sort him out” and did speak to him in the 
terms as identified by the respondent’s witnesses.  Ms Gilbert, from her demeanour whilst giving evidence, did not strike me 
as a person unprepared to stand her ground in the appropriate circumstances.  I therefore am satisfied that whilst Mr Wheeler 
did use profane language in his exchange with Ms Gilbert, there was an element of provocation in the circumstances in 
question. The exception granted to Ms Gilbert was not communicated to anyone, at least on the evidence, prior to the second 
incident on the morning of 3 February.  I am satisfied on balance also, that Ms Gilbert probably did place her face very close 
to the passenger side window of Mr Wheeler's vehicle, when she was speaking to him and intended to let him know in no 
uncertain terms that she had been given permission to park in the car park and that she was not going to move her vehicle for 
anyone.   By going over to Mr Wheeler and in the manner she did, Ms Gilbert only inflamed an already tense situation.  

47 In my view, the events of 3 February do need to be considered in the context of the car park policy; the prior incident a few 
days earlier; the exemption to the policy not communicated; and the additional conduct of Ms Gilbert in dealing with Mr 
Wheeler.  Whilst I do not consider that those issues in any way excuse Mr Wheeler's conduct, they do put the events in a more 
relevant context in my opinion. 

48 As to the investigation that was undertaken by the applicant into these events, there was no apparent reference on the evidence, 
to any of these matters and as such, they were not apparently taken into account by the applicant in its decision making.  In my 
opinion, the background context and any provocation were both relevant considerations that should be taken into account, in 
judging the matter overall. 

49 In conclusion, in my view there is no sound basis to conclude on balance that the first event which occurred, that being the 
initial abuse in the car park, was established to be directly attributable to Mr Wheeler.  As to the second event at Mr Wheeler's 
vehicle, there was sufficient evidence to establish an exchange between Mr Wheeler and Ms Gilbert in which Mr Wheeler 
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used abusive and profane language.  However, as I have already observed, in my view, the events were not a “one way street”.  
The element of provocation was present and it is relevant to take it into account.   

50 On balance, in all of the circumstances of this case and as a matter of equity and good conscience, a final written warning to 
Mr Wheeler would be too severe.  However, his conduct on this occasion cannot go unpunished, having regard to the present 
circumstances and also Mr Wheeler’s prior conduct.  Mr Wheeler should receive a further written warning as to the use of 
offensive language.  Additionally the Tribunal recommends that Mr Wheeler suffer the further penalty of a four shift 
suspension.  It is also recommended by the Tribunal that Ms Gilbert should be counselled as to her behaviour and she should 
receive a letter along the lines of that dated 9 February 2005, tendered with the bundle of documents as exhibit A5. 

51 The Tribunal orders accordingly. 

 

BEFORE THE WESTERN AUSTRALIAN  

COAL INDUSTRY TRIBUNAL 
Held at Collie on 7 and 8 April 2005 

Application No. 2 of 2005 
Between: 

Griffin Coal Mining Company Pty Ltd, Applicant 
and 

Coal Miners Industrial Union of WA, Respondent 

In the matter of:  Disciplinary action against Mr Gregory Wheeler 

Order 
HAVING heard Mr B Richardson of counsel on behalf of the applicant and Mr D Schapper of counsel on behalf of the respondent, 
the Tribunal, doth hereby order – 

THAT Mr Gregory Wheeler receive a written warning as opposed to a final written warning in relation to the events that 
occurred in the applicant’s Ewington administration car park on or about 3 February 2005. 

(Sgd.)  S J KENNER, 
Chairman, 

[L.S.] Western Australian Coal Industry Tribunal. 

 

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA ACT 1992 
(Section 12) 

Griffin Coal Mining Company Pty Ltd 
- and - 

The Coal Miners’ Industrial Union of Workers of Western Australia  
(No. 8 of 2005) 

 Order 
WHEREAS the applicant made application on 4 August 2005 to the Tribunal for an urgent conference pursuant to s 12 of the Coal 
Industry Tribunal of Western Australia Act 1992 (“the Act”); 
AND WHEREAS the Chairman of the Tribunal convened an urgent conference between the parties on 4 August 2005; 
AND WHEREAS the Chairman was informed at the conference that employees of the applicant members of or eligible to be 
members of the respondent have failed to attend for rostered shifts commencing at approximately 6.45am 4 August 2005 and 
continuing on the basis of the disciplinary action being taken against Mr Greg Wheeler in accordance with the Recommendation of 
the Tribunal dated 5 March 2005 in respect of Application 4 of 2005;  
NOW THEREFORE the Chairman of the Tribunal, pursuant to the powers vested in him by the Act and having regard for the 
public interest and the interests of the parties directly involved and to prevent any further deterioration of industrial relations in 
respect of the matters in question, hereby orders: 

(1) THAT there be a immediate cessation of industrial action by the respondent and employees of the applicant 
members of or eligible to be members of the respondent to ensure the resumption of normal work as soon as 
practicable and that those employees continue to work in accordance with their contracts of employment without 
any limitation on the performance of work in whatever form. 

(2) THAT the respondent and each of its officials shall take all necessary steps to ensure that work resumes in 
accordance with the terms of paragraph (1) of this order including but without limiting the generality of this 
obligation to: 
(a) advise the employees of the terms of this order; and 
(b) counsel the employees to return to work in accordance with the terms of paragraph (1) of this order and to 

refrain from engaging in any further industrial action in respect of the matters the subject of these 
proceedings. 
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(3) THAT the disciplinary action recommended to be taken against Mr Greg Wheeler in the form of a four shift 
suspension be stayed pending any further determination or decision of the Tribunal.  

DATED at Perth 4 August 2005. 
(Sgd.)  S J KENNER, 

Chairman, 
[L.S.] Coal Industry Tribunal of Western Australian. 

 

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA ACT 1992 
(Section 12) 

Wesfarmers Premier Coal Ltd 
- and - 

The Coal Miners’ Industrial Union of Workers of Western Australia  

(No. 4 of 2005) 
 Order 

WHEREAS the applicant made application on 4 March 2005 to the Tribunal for an urgent conference pursuant to s 12 of the Coal 
Industry Tribunal of Western Australia Act 1992 (“the Act”); 
AND WHEREAS the Chairman of the Tribunal convened conferences between the parties on 5, 6, 7 and 8 March 2005; 
AND WHEREAS the Chairman was informed at the conference that employees of the applicant members of or eligible to be 
members of the respondent have failed to attend for rostered shifts commencing at 6.30pm 4 March 2005 and continuing on the 
basis of the existence of protest groups formed in support of a dispute between the applicant and the AMWU regarding enterprise 
negotiations and also in response to the applicant’s engagement of maintenance contractors on site as a consequence of that same 
dispute;  
AND WHEREAS on 5 March 2005 the Chairman issued a recommendation in relation to the dispute recommending a return to 
work which recommendation has not been complied with;  
NOW THEREFORE the Chairman of the Tribunal, pursuant to the powers vested in him by the Act and having regard for the 
public interest and the interests of the parties directly involved and to prevent any further deterioration of industrial relations in 
respect of the matters in question, hereby orders: 

(1) THAT there be a cessation of industrial action by the respondent and employees of the applicant members of or 
eligible to be members of the respondent to ensure the resumption of normal work as soon as practicable after 
6.30am 9 March 2005 and that employees continue to work in accordance with their contracts of employment 
without any limitation on the performance of work in whatever form. 

(2) THAT the respondent and each of its officials shall take all necessary steps to ensure that work resumes in 
accordance with the terms of paragraph (1) of this order including but without limiting the generality of this 
obligation to: 
(a) advise the employees of the terms of this order; and 
(b) counsel the employees to return to work in accordance with the terms of paragraph (1) of this order and to 

refrain from engaging in any further industrial action in respect of the matters the subject of these 
proceedings. 

(3) THAT any matters remaining in dispute between the parties be the subject of further conciliation under the Act by 
the Chairman of the Tribunal on dates to be determined by the Chairman.  

(4) THAT the parties may on the giving of 24 hours notice to one another apply to the Tribunal to vary, revoke or 
otherwise set aside the terms of the order. 

DATED at Perth 8 March 2005. 
(Sgd.)  S J KENNER, 

Chairman, 
[L.S.] Coal Industry Tribunal of Western Australian. 

 

NOTICES—Union Matters— 
NOTICE 

FBM No. 5 of 2005 
NOTICE is given of an application by the “Civil Service Association of Western Australia Incorporated”  to the Full Bench of the 
Western Australian Industrial Relations Commission for an alteration to its eligibility by proposed changes to Rule 6 - Membership  
The Rule 6 - Membership  is proposed to be altered as set out below: 
Rule 6 - Membership 
By deleting the existing sub rule (10) and in lieu inserting a new sub rule (10)  
Rule 6 –as proposed  

“ 6 – MEMBERSHIP 
(a) Membership shall be confined to any person who is: 



208 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 

 

(1) employed as an officer under and within the meaning of the Public Service Act, 1978-80; or 
(2) employed under the Forests Act, the Main Roads Act or any Act now in force or hereafter enacted whereby any 

Board, Commission or other body is constituted to administer any such Act; or 
(3) otherwise employed in any of the established Branches of the Public Service, including State trading concerns, 

business undertakings and government institutions controlled by Boards; or 
(4) employed by the State of Western Australia; or 
(5)  employed by the Crown or by any Minister of the Crown in right of the State of Western Australia; or 
(6) employed by any statutory body representing the State of Western Australia; or 
(7) employed by any instrumentality or authority whether corporate or unincorporated acting under the control of or for 

or on behalf of or in the interest of the State of Western Australia; or 
(8) employed in either House of Parliament of the State of Western Australia either 

(i) under the separate control of the President or Speaker or under their joint control; or 
(ii) by a Committee appointed pursuant to the Joint Standing Rules and Orders of the Legislative Council and the 

Legislative Assembly.  
(9) employed by any company or corporation in which issued shares are held by or for or on behalf of or in the interest 

of the State of Western Australia, or, if there are no issued shares, in which the Governing body by whatever name 
called includes nominees appointed by or on behalf of or in the interest of the State of Western Australia.  

(10) a salaried employee (being a professional, administrative, clerical, technical and supervisory employee) employed by 
the Board of the Western Australian Centre for Pathology and Medical Research and/or any other Western 
Australian State Government controlled person, enterprise or corporation who is presently or henceforth the 
employer of employees in the said Western Australian Centre for Pathology and Medical Research. 

(10) in accordance with the agreement dated 30 May 2005 between the Civil Service Association of Western 
Australia and the Health Services Union of Western Australia as to the division of future membership 
coverage,  a salaried employee (being a professional, administrative, clerical, technical and supervisory 
employee) employed either - 
(i) by the Metropolitan Health service or by any other Western Australian State government person, 

enterprise or corporation in the Perth Dental Hospital and Community Dental health Services or any 
other entity or unit howsoever described or named which provides any of the services provided by the 
Perth Dental Hospital and Community Dental Service henceforth; or 

(ii) by the Metropolitan Health service or by any other Western Australian State government person, 
enterprise, corporation, agency or management unit for the provision of alcohol and drug addiction 
services in substitution of the operations and services provided by the Alcohol and Drug Authority. 

(11) all salaried employees (being professional, administrative, clerical, technical and supervisory employees) employed 
by the Metropolitan Health Service Board ("Board") or by any other Western Australian State Government person, 
enterprise or corporation in the Perth Dental Hospital or any other such entity or unit howsoever described or named 
(including Perth Dental Hospital and Community Dental Services) which provides any of the services provided by 
Perth Dental Hospital or the Dental Services Branch of the Health Department of Western Australia as at 6 May 
1998. 

(12) (a) all salaried employees (being professional, administrative, clerical, technical and supervisory employees) 
employed by the Board in the Graylands Selby - Lemnos and Special Care Health Services ("GSL") who, as 
at 6 May 1998 were financial members of the CSA until such time as they resign, retire or are permanently 
transferred of redeployed from the GSL or cease to be a member of the CSA.  

(b) Provided that the following persons shall not be eligible for membership: Persons who are employed by an 
employer bound by an award made or an industrial agreement registered under the Industrial Relations Act 
1979 and in force on 1st March, 1985 and to which an organization of employees registered under the 
aforementioned Act other than The Civil Service Association of Western Australia Incorporated is party, in 
the callings which on 1st March, 1985 were mentioned in any such award or agreement or in a classification, 
not specifically mentioned in the award or agreement as at the 1st of March, 1985 the duties of which are the 
same or substantially similar to any classification which was so mentioned. Notwithstanding the above, 
employees of the Lotteries Commission of WA, or however so named, shall be eligible for membership of the 
Civil Service Association of WA (Incorporated). 

(bb) Provided further that save and except for the employees referred to in Rule 6(a)(11) and (12) all salaried 
employees (being professional, administrative, clerical, technical and supervisory employees) (including those 
listed in Schedule A to the Rules of the Hospital Salaried Officers’ of Western Australia (Union of Workers)) 
employed by the Boards of any public hospital constituted under the Hospital and Health Services Act 1927 
(as amended) in such hospitals or for the provision of health services in any district or area in which such 
board or boards are required or have a duty to provide such services shall not be eligible for membership of 
the Civil Service Association of Western Australia (Inc).  

A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St 
Georges Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she 
has a sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the 
“Industrial Relations Commission Regulations 2005”.   
This matter will be listed before the Full Bench on a date to be set, but no earlier than 30 days from this publication.  
Organisations or persons who have filed a notice of objection shall be provided with a notice of hearing.  
D. MacTIERNAN 
DEPUTY REGISTRAR 
 11th January 2006 

 




