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APPELLANT/APPLICANT 

-and- 
ALLISON PTY LTD T/A SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DELIVERED WEDNESDAY, 1 FEBRUARY 2006 
FILE NO. FBA 18 OF 2005 
CITATION NO. 2006 WAIRC 03608 
 
 
CatchWords Industrial Law (WA) Appeal against decision of a single Commissioner – Application for extension 

of time in which to file appeal – Application for extension of time in which to file appeal books – 
Applications for extension of time in which to file extension of time applications – Principles 
regarding filing appeals out of time – Applications dismissed – Industrial Relations Act 1979 (WA) 
(as amended), s49, s49(3) 

Decision Applications dismissed 
Appearances 
Appellant Mr K P Gadeke by way of written submissions 
Respondent Mr A Cameron, as agent, by way of written submissions 
 
 

Reasons for Decision 
THE ACTING PRESIDENT 
1 I have read the reasons for decision to be published by the Chief Commissioner.  I agree with the reasons and the disposition of 

the applications as set out in the reasons. 
CHIEF COMMISSIONER A R BEECH: 
2 On 26 October 2005 Mr Gadeke lodged a Notice of Appeal against that part of the decision of the Senior Commissioner which 

required the respondent, his former employer, to pay him compensation “for 5 weeks less 5 days as if he had worked that time 
under the terms of the Marine Industry Dredging Award 1988 (Commonwealth)”.  The decision of the Senior Commissioner is 
expressed in his order dated 12 August 2005 which was deposited in the Office of the Registrar on that day. 

3 Subsequently on 16 August 2005 and 28 September 2005 correction orders issued regarding the name of the award and the 
identity of the respondent; the appeal does not go to either of those matters.  For the record, the final correction order is dated 
28 September 2005 and that, also, was deposited in the Office of the Registrar that same day. 
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4 Mr Gadeke’s right to appeal against the whole or part of the Senior Commissioner’s decision is prescribed in section 49 of the 
Industrial Relations Act 1979 (WA) (as amended).  By section 49(3), the appeal shall be instituted within 21 days of the date of 
the “decision” against which the appeal is brought.  The “decision” is the order which issued and the 21 days commences to 
run from the date it was deposited in the Office of the Registrar.   

5 The appeal is against that part of the decision that the compensation to be paid be calculated by reference to the award rather 
than by reference to the “conditions and remuneration as evidenced by the pay advices from Seawest”.  The correction orders 
did not go to that issue, only to the correct identification of the award and the legal identity of the respondent.  Accordingly, 
the decision against which the appeal is lodged is the decision of 16 August 2005 and the time for filing an appeal expired on 2 
September 2005.  Mr Gadeke’s Notice of Appeal was therefore filed 54 days out of time. 

6 On 26 October 2005, together with his Notice of Appeal, Mr Gadeke also lodged two Notices of Application.  One is for an 
order allowing an extension of time for the filing of the appeal on the grounds that: 

“The award S. Commissioner J.F. Gregor refers does not permit true compensation.  It came to my attention on 
Friday 21 October that the “award” does not reflect or permit compensation to be paid fully.” 

 The second is an application for an order allowing an extension of time for the filing of an extension of time application.  The 
appeal and extension of time applications were served on 8 November 2005.   

7 On 14 November 2005 Mr Gadeke lodged a further two Notices of Application; they are for an order allowing an extension of 
time for the filing of the appeal books which states as its grounds: 

“I was away offshore and unable to prepare the document”, 
and for an order allowing an extension of time to file an extension of time application. 

8 Mr Gadeke requested, given his remote location and uncertain work roster, that his applications for extensions of time within 
which to file the Notice of Appeal and the appeal books be determined without a need for an appearance before the Full Bench.  
The Full Bench agreed with that request and an order issued prescribing that Mr Gadeke’s applications be determined upon 
affidavit evidence and written submissions and setting out a timetable to facilitate this occurring.  The Full Bench has now 
received Mr Gadeke’s submissions and the respondent’s submissions and affidavit.  There has been no affidavit or written 
submission from Mr Gadeke in reply to the respondent’s submissions and affidavit. 

9 The principles to be applied by the Full Bench when leave is sought to file an appeal out of time are set out in the recent 
Industrial Appeal Court decision of Cousins v. YMCA of Perth (2001) 82 WAIG 5.  In that matter, Kennedy J (presiding Judge) 
referred to decision of the High Court in Gallo v. Dawson (1990) 64 ALJR 458.  In referring to that case, his Honour stated 
that: 

“As was emphasised by McHugh J in Gallo v Dawson (supra), the discretion to extend time is given for the sole 
purpose of enabling the Court (or, in this case, the Industrial Relations Commission) to do justice between the 
parties, and the discretion can only be exercised in favour of an applicant upon proof that strict compliance with 
the rules will work an injustice upon him. One of the relevant factors relates to what the consequences will be of 
the grant or refusal of the application for an extension of time. Another relevant factor for granting an extension 
of time is that the proposed appeal has some prospects of success, whilst conceding, as Brennan CJ and 
McHugh J said in Jackamarra v Krakouer, that an appellate court can only assess the merits in a fairly rough 
and ready way, because otherwise the court would have to conduct a full rehearsal for the appeal”. 

10 I apply that reasoning to the matter before the Full Bench.  It is relevant to consider what the consequences will be of the grant 
or refusal of the application for an extension of time.  From the point of view of Mr Gadeke, the refusal of the applications to 
extend time necessarily means the dismissal of his applications and his appeal.  One of the consequences of that is the removal 
of his ability to argue that he has not received the full measure of the compensation which was due to him because the 
compensation to be paid to him was calculated by reference to the award.  It is not apparent from the appeal papers, nor from a 
reading of the transcript of the case before the Senior Commissioner at first instance, the extent to which there is a difference 
between the compensation calculated by reference to the award and calculated by reference the pay advices from Seawest.  If 
the Full Bench assumes simply from the fact that Mr Gadeke wishes to appeal that there must be a difference, there is not the 
information before the Full Bench which could allow it to conclude whether the difference is significant. 

11 Correspondingly, the grant of the applications and the listing of Mr Gadeke’s appeal has a consequence for the respondent.  
For the respondent, the matters concerning the claims before it concerning Mr Gadeke were finalised by the decision of the 
Commission at first instance.  The respondent, too, has its rights in Mr Gadeke’s claim and it was entitled to assume that if no 
appeal was lodged by Mr Gadeke within 21 days from the date of the decision of the Commission at first instance, the issues 
concerning Mr Gadeke’s claim were, from Mr Gadeke’s point of view, at an end.  The respondent itself lodged an appeal on 6 
September 2005 but chose not to proceed with it and it was discontinued for that reason on 18 October 2005.  It was not until 
after this date that the appellant lodged the Notice of Appeal in this matter on 26 October 2005. 

12 It is also relevant to consider whether the proposed appeal has some prospects of success.  This can only be assessed in a fairly 
rough and ready way because otherwise the Full Bench would have to conduct a full rehearsal for the appeal.  The essential 
element of the appeal as filed goes to the basis upon which compensation was ordered.  The Commission at first instance 
ordered that the compensation be based upon the award.  It appears that conclusion was one that was open to the Commission 
at first instance on the evidence.  When Mr Gadeke completed his Notice of Application at first instance he stated at 
paragraphs 18 and 19 that his employment was bound by the “Dredging Award Australia”.  It is not apparent from a reading of 
the transcript that the precise, or actual basis of Mr Gadeke’s employment was a source of controversy which required 
determination by the Commission at first instance.   

13 The decision extracts referred to by Mr Gadeke and found at pages 24 and 25 of the appeal book refer to a cycle of 5 weeks on 
and 5 weeks off, paid leave and stand-down pay.  They do not refer to the basis of the calculation of remuneration.  In that 
context, the “Seawest Time line of events” at page 26, and the letter from the respondent at page 27, the email at page 28 and 
the pay advice information at pages 29 and 30 do not assist in identifying what discrepancy, if any, there is between these 
calculations and the amounts calculated in accordance with the order of the Senior Commissioner. 

14 I note also the respondent, in its submissions at paragraphs 23 and 24, observes that Mr Gadeke has not challenged the 
conclusion of the Senior Commissioner at paragraph 31 of the Reasons for Decision that Mr Gadeke had told the Commission 
he was working under the award.  The respondent also submits that any inference that Mr Gadeke is seeking to infer that he 
has not been paid for his off-swing is countered by the payment of the higher rate in Part C of the award.  Mr Gadeke has not 
sought to challenge these submissions in the right of reply given to him by the Full Bench in its order.  I therefore take these 
submissions into account. 

15 I conclude, on balance, that Mr Gadeke has not shown that he has good prospects of success on his appeal.   
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16 I also take into account the length of the delay and the reasons for it.  The length of the delay, 54 days out of time, is not 
insignificant.  Mr Gadeke has stated in his submissions that he has been running his own case and representing himself; he has 
been engaged in a marine environment and employed on a typical 12 hour day basis over a period of up to 5 weeks on duty for 
the vessel-based work and up to 3 weeks in the oil/gas fields in the Northwest.  He submits that this has made it difficult to 
schedule and maintain Commission timelines.   

17 Mr Gadeke enclosed his recent work schedule.  He states that through this period he was required to be away offshore at short 
notice for various periods ranging from a week to almost three.  I have had regard to the list of dates attached to Mr Gadeke’s 
submission on the letterhead of Transfield Worley Services.  These show that from the date the Senior Commissioner’s order 
was made, that being 12 August 2005, Mr Gadeke was “mobbed” on an offshore platform between 22 - 31 August, 12 – 19 
September, 30 September – 17 October and 28 October – 4 November.  Correspondingly, that information also reveals that 
outside those dates, Mr Gadeke was, apparently not “mobbed”.  There is no information before the Full Bench to show why Mr 
Gadeke could not, during those demobbed times, have taken some steps to advise the respondent and the Registry of his 
appeal, even if all of the necessary paperwork was not able to be completed during that time.  It is not irrelevant to note that 
during this period Mr Gadeke was aware of the respondent’s own appeal.   

18 The discretion of the Full Bench to extend time is given for the sole purpose for enabling the Commission to do justice 
between the parties.  It is up to Mr Gadeke to show that this discretion should be exercised in his favour by proving that strict 
compliance with the rules will work an injustice upon him.  It cannot be said with any confidence that the information before 
the Full Bench shows the injustice which he is required to demonstrate.  Much is conjecture on the part of the Full Bench 
because of the limited information available to it.  It would be wrong, in my view, for the Full Bench to conclude that strict 
compliance with the rules will work an injustice upon Mr Gadeke, upon the basis of its own conjecture.  Accordingly, I would 
dismiss the applications. 

COMMISSIONER P E SCOTT: 
19 I have had the benefit of reading the Reasons for Decision of the Chief Commissioner.  I agree and have nothing to add. 

 

2005 WAIRC 03241 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KELVIN P GADEKE 
APPELLANT 

-and- 
ALLISON PTY LTD T/A SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE WEDNESDAY, 7 DECEMBER 2005 
FILE NO/S FBA 18 OF 2005 
CITATION NO. 2005 WAIRC 03241 
 
 
Decision Orders and directions 
 
 

Order 
The Full Bench on this day, the 7th day of December 2005, orders and directs as follows:- 

1. The appellant’s applications for an extension of time to file the Notice of Appeal, filed on 26 October 2005, and for an 
extension of time to file the appeal books, filed on 14 November 2005 (the applications) be determined upon affidavit 
evidence and written submissions. 

2. The appellant, within 14 days of the date of this order, is to file and serve upon the respondent any affidavits and written 
submissions in support of the applications. 

3. The respondent, within 14 days of service of the documents referred to in order 2, is to file and serve upon the appellant 
any affidavits or written submissions in opposition to the applications. 

4. The appellant, within 7 days of service of any documents referred to in order 3, may file and serve upon the respondent 
any affidavits or written submissions in reply to those documents. 

5. The decisions of the Full Bench on the applications are to stand reserved following the filing of any documents in 
compliance with orders 2, 3 and 4 above, or the expiration of the time periods referred to in those orders, whichever is 
the later. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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2006 WAIRC 03609 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KEVIN P GADEKE 
APPELLANT/APPLICANT 

-and- 
ALLISON PTY LTD T/A SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE WEDNESDAY, 1 FEBRUARY 2006 
FILE NO/S FBA 18 OF 2005 
CITATION NO. 2006 WAIRC 03609 
 
 
Decision Applications dismissed 
Appearances 
Appellant/Applicant Mr K P Gadeke by way of written submissions 
Respondent Mr A Cameron, as agent, by way of written submissions 
 
 

Order 
This matter having come on for determination by the Full Bench by way of written submissions, and reasons for decision having 
been delivered on 1 February 2006, it is this day, 1 February 2006, ordered that:- 

(1) The applications filed by the applicant on 26 October 2005 to extend time to file appeal No FBA 18 of 2005 
out of time and to allow an extension of time to file an extension of time application are dismissed. 

(2) The applications filed by the applicant on 14 November 2005 to extend time to file the appeal book in 
appeal No FBA 18 of 2005 out of time and to allow an extension of time to file an extension of time 
application are dismissed. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

FULL BENCH—Proceedings for Enforcement of Act— 
2006 WAIRC 03549 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE REGISTRAR 

APPLICANT 
-and- 
GLENN MCGLEW 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S M MAYMAN 

HEARD MONDAY, 19 DECEMBER 2005 
DELIVERED TUESDAY, 24 JANUARY 2006 
FILE NO. FBM 2 OF 2005 
CITATION NO. 2006 WAIRC 03549 
 
 
CatchWords Industrial Law (WA) – Application brought by Registrar – Failure to attend a conference when 

summonsed – Opportunity to conciliate – Undertaking offered and accepted 

Decision Undertaking given by the respondent accepted 
Appearances 
Applicant Ms R Hartley, (of Counsel), by leave 
Respondent Mr G McGlew 
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Reasons for Decision 
Ex Tempore (edited from the transcript) 

THE ACTING PRESIDENT: 
INTRODUCTION 

1 This is an application brought by the Registrar of this Commission to enforce s44(3) of the Industrial Relations Act 1979 
(WA) (as amended) (“the Act”).  The application refers to a failure to attend a conference which took place on 3 October 
2005 when summonsed; the summons having been issued to the respondent, Mr Glenn McGlew. 

2 S44(3) of the Act reads that: 
“Any person so summonsed shall, except for good cause, proof of which is on him, attend the conference at the time 
and place specified in the summons and continue his attendance thereat as directed by the Commission.” 

3 At the hearing today Mr McGlew has admitted that he failed to attend the conference, and that he failed to attend at the time 
and place specified in the summons and acknowledged that he had contravened or failed to comply with s44(3) of the Act.  
As a member of the Full Bench, I accept that admission and find that there has been a breach or non-compliance with s44(3) 
that has been proven. 

4 There is no evidence before us of any other previous contraventions or failures by the respondent to comply with the Act or 
s44(3) or any summons thereunder. 

5 Before formally proceeding with the hearing this morning, we provided the parties the opportunity to conciliate as required 
by the Act (s84A(4)(b)).  That took place in a conference room outside the precincts of the court.  Following the conference, 
the parties were amenable to the course of action which then took place. 

6 Upon the resumption of the hearing, Ms Hartley for the applicant indicated to us that Mr McGlew was prepared to enter an 
undertaking before the Commission in the following terms:- 

“I, Glenn McGlew, undertake to comply with any future summons or similar order of the Commission requiring me 
to attend a conference or any other matter requiring my presence before the Commission.” 

7 Mr McGlew then acknowledged before the Full Bench that he was indeed prepared to enter into such an undertaking and the 
Full Bench then indicated that it was prepared to dispose of the matter by accepting the undertaking. 

8 In relation to the facts of the matter, as stated earlier the compulsory conference was to take place on the 3 October 2005, the 
time of the conference was 9.15am, the day of the conference was a Monday.  The summons to Mr McGlew to appear was 
sent by facsimile to his workplace in the late afternoon of Friday, 30 September 2005.  The matter which was to be before 
Commissioner Kenner on the Monday was a conference in relation to an alleged unfair dismissal. 

9 At the time the summons was sent to the workplace of Mr McGlew, Mr McGlew had left and Mr McGlew himself did not 
have any knowledge personally of the matters leading to the alleged unfair dismissal.  Prior to the summons being sent to 
Mr McGlew, there were conversations between Ms Cross, who is the associate to Commissioner Kenner, and people at the 
workplace of Mr McGlew as to whom the appropriate person to be summonsed to the conference might be.  It was discussed 
that the person who knew most about the matter would not be able to attend at the conference on Monday because of him 
being engaged in a family matter of uncertain duration and the person to whom Ms Cross spoke indicated that Mr McGlew 
would then be the appropriate person to attend at the conference.  The summons was then sent to Mr McGlew by facsimile at 
the workplace in the later afternoon. 

10 Mr McGlew did not appear at the compulsory conference at 9.15am on Monday, 3 October 2005, nor was there any 
communication with the Commission as to his non-appearance.  Following his non-appearance there was an email from 
Commissioner Kenner to the Registrar which was annexed to the application in these proceedings requesting that proceedings 
be taken against Mr McGlew in relation to the matter. 

11 As stated earlier, Mr McGlew accepts the circumstances surrounding the breach of the Act.  He says by way of explanation 
that he allowed his lack of knowledge of the matters before the Commission and also what was said to him by others to 
override his better intentions which was to either attend at the Commission or to at least let the Commission know what his 
position was.  He did not find out about the summons until 8.30am on Monday, 3 October 2005.  He accepts that he should at 
least have attempted to contact the Commission or make the hearing because to do otherwise would at the very least be bad 
manners.  He says by way of explanation that he did have no knowledge of the matter which was before the Commission and 
that his superiors at his place of work said to him that it was unnecessary for him to attend because of that fact that he did not 
know about the matters leading to the alleged unfair dismissal. 

12 We were told by Mr McGlew and it was accepted by Ms Hartley that the matter giving rise to the application before the 
Commission and the compulsory conference has now been resolved.  Mr McGlew has made it clear that he is apologetic and 
sorry for his actions in failing to appear at the summons. 

13 S84A(4) of the Act requires the Full Bench in dealing with an application under subsection 84A(1) to have regard to the 
seriousness of the contravention or failure to comply, any undertakings that may be given as to future conduct and any 
mitigating circumstances.  I have had regard to the matters referred to earlier and for my part I do not regard this as a 
particularly serious contravention given the late notice; given Mr McGlew's situation in relation to the matter which was 
before the Commission and given the wrong advice that Mr McGlew received. 

14 However, it is the case that the Commission can only sensibly operate with respect to s44 summonses if people take them 
seriously and obey the commands of the Commission and to not do so is a matter of some seriousness.  However, taking into 
account all of the matters which I have referred to, in my view it is proper to accept the undertaking which has been offered 
by Mr McGlew and to simply proceed on the basis that the contravention has been proved and that the Full Bench would 
accept the undertaking provided by Mr McGlew. 

15 As indicated though, it should be emphasised that contraventions or non-compliance with summonses, orders or directions of 
the Commission are serious matters.  Compliance is essential for the efficient and proper exercise of the Commission's 
jurisdiction as a court and tribunal charged with its jurisdiction by the Parliament of this State.  It therefore follows that any 
non-compliance or contravention could not be taken lightly.  In my opinion, however, in the present circumstances, the 
matter should be dealt with by accepting the undertaking given on behalf of Mr McGlew as set out in s84A(5) of the Act. 
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SENIOR COMMISSIONER J F GREGOR: 
16 I agree with the reasons for decision His Honour has published and with the orders which will give effect to those reasons. 
COMMISSIONER S M MAYMAN: 
17 I agree with the reasons for decision of His Honour and have nothing further to add. 

 

2005 WAIRC 03375 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
GLENN MCGLEW 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S M MAYMAN 

DATE MONDAY, 19 DECEMBER 2005 
FILE NO/S FBM 2 OF 2005 
CITATION NO. 2005 WAIRC 03375 
 
 
Decision Application proven 
Appearances 
Applicant  Ms R Hartley (of Counsel), by leave 
Respondent  Mr G McGlew 
 
 

Order 
This matter having come on for hearing before the Full Bench on 19 December 2005 and having heard Ms R Hartley (of Counsel), 
by leave, on behalf of the applicant and Mr G McGlew on his own behalf, as respondent, and the Full Bench having found on the 
admission of the respondent that the allegation that the respondent had failed to attend a conference of the Commission held 
pursuant to s44 of the Industrial Relations Act 1979 (WA) (as amended) (the Act) on 3 October 2005 and thereby contravened 
s44(3) of the Act was proven, and the Full Bench having accepted the undertaking given by the respondent that he would comply 
with any future summons or similar order of the Commission requiring him to attend a conference or any other matter requiring his 
presence before the Commission, it is this day, 19 December 2005, ordered that the undertaking given by the respondent be and is 
hereby accepted by the Full Bench. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

FULL BENCH—Unions—Declarations made under 
Section 71— 

2006 WAIRC 03578 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS 
APPLICANT 

CORAM FULL BENCH 
THE HONOURABLE M T RITTER, ACTING PRESIDENT 
COMMISSIONER P E SCOTT 
COMMISSIONER S J KENNER 

HEARD TUESDAY, 17 JANUARY 2006 
DELIVERED MONDAY, 30 JANUARY 2006 
FILE NO. FBM 4 OF 2005 
CITATION NO. 2006 WAIRC 03578 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 403 
 

 
 
CatchWords Industrial Law (WA) – Application pursuant to s71 – Declaration by Full Bench sought – 

Requirements of s71 – Declaration issued – Industrial Relations Act 1979 (WA) (as amended), s71, 
s71(1), (1)(b), (2), (3), (4), (5) - Police Act 1892 (WA), s38A, s38A(2), s38A(3) 

Decision Declaration issued 
Applicant Mr R Horton and with him Mr K See 
 
 

Reasons for Decision 
THE ACTING PRESIDENT: 
Introduction 

1 This is an application made pursuant to s71 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  The applicant 
seeks a declaration by the Full Bench that the Police Federation of Australia Western Australia Police Branch is the 
counterpart federal body of the Western Australian Police Union of Workers. 

2 The application was supported by the statutory declaration of Mr Kenneth John See, the General Manager and General 
Secretary of the applicant, declared on 5 December 2005, and a set of written submissions dated 15 January 2006, which were 
provided with a number of attachments. 

3 There are currently 5,097 members of both the applicant and the Police Federation of Australia Western Australia Police 
Branch. 

The Act 

4 S71(1) – (5) of the Act is relevant to this application and is set out below:- 

“(1) In this section —  

“Branch” means the Western Australian Branch of an organisation of employees registered under the 
Commonwealth Act; 

“Counterpart Federal Body”, in relation to a State organisation, means a Branch the rules of which —  

(a) relating to the qualifications of persons for membership; and 

(b) prescribing the offices which shall exist within the Branch, 

are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation 
relating to the corresponding subject matter; and 

“State organisation” means an organisation that is registered under Division 4 of Part II. 

(2) The rules of the State organisation and its Counterpart Federal Body relating to the qualifications of persons 
for membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially the same. 

(3) The Full Bench may form the opinion that the rules referred to in subsection (2) are substantially the same 
notwithstanding that a person who is —  

(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular 
class of persons, ineligible to be a member of that State organisation’s Counterpart Federal Body; or 

(b) eligible to be a member of the Counterpart Federal Body is, for the reason referred to in paragraph (a), 
ineligible to be a member of the State organisation. 

(4) The rules of a Counterpart Federal Body prescribing the offices which shall exist in the Branch are deemed to 
be the same as the rules of the State organisation prescribing the offices which shall exist in the State 
organisation if, for every office in the State organisation there is a corresponding office in the Branch. 

(5) Where, after the coming into operation of this section —  

(a) the rules of a State organisation are altered pursuant to section 62 to provide that each office in the 
State organisation may, from such time as the Committee of Management of the State organisation may 
determine, be held by the person who, in accordance with the rules of the State organisation’s 
Counterpart Federal Body, holds the corresponding office in that body; and 

(b) the Committee of Management of the State organisation decides and, in the prescribed manner notifies 
the Registrar accordingly, that from a date specified in the notification all offices in the State 
organisation will be filled in accordance with the rule referred to in paragraph (a), 

the Registrar shall issue the State organisation with a certificate which declares —  

(c) that the provisions of this Act relating to elections for office within a State organisation do not, from the 
date referred to in paragraph (b), apply in relation to offices in that State organisation; and 

(d) that, from that date, the persons holding office in the State organisation in accordance with the rule 
referred to in paragraph (a) shall, for all purposes, be the officers of the State organisation, 

and the certificate has effect according to its tenor.” 

Issues 

5 The applicant is a State organisation, as defined in s71(1) of the Act.  S71(1) refers to a branch of an organisation of employees 
registered under the Commonwealth Act.  The Police Federation of Australia is registered under the Workplace Relations Act 
1996 (Com) (the WR Act).  In s7(1) of the Act, the “Commonwealth Act” is defined to mean the WR Act. 
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6 The rules of the Police Federation of Australia also make it clear that the Police Federation of Australia Western Australia 
Police Branch is a branch of the Police Federation of Australia.  Rule 34(a) specifies that the Federation shall consist of 
members throughout Australia and sets out the branches of the Federation.  These include the Western Australia Police 
Branch.  Rule 34(a) states that the boundaries and composition of each of the branches are specified in subrules (e) and (f).  
Relevantly, Rule 34(e) provides that no State branch shall include any employees of the Australian Federal Police or the 
Commonwealth as members of their branch.  The subrule provides that the State branch shall have as its members those 
members serving with the respective State police service. 

7 Rule 6AA and Part CA, comprising Rules 52AA – 52AZA of the Police Federation of Australia rules, apply specifically to the 
Western Australia Police Branch. 

8 For the Police Federation of Australia Western Australia Police Branch to be the counterpart federal body of the applicant 
under s71(1) of the Act, there are two requirements which must be satisfied.  The first is that the rules of the Police Federation 
of Australia Western Australia Police Branch relating to the qualification of persons for membership are or are deemed to be 
the same as the rules of the applicant.  The second is that the rules of the Police Federation of Australia Western Australia 
Police Branch are the same, or are deemed to be the same as the applicant for the prescribing of the offices which shall exist 
within the branch. 

9 S71(2) and (3) of the Act, which have been quoted above, provide elaboration upon the concept of the rules relating to 
qualification of persons for membership being deemed to be the same.  Essentially, they are deemed to be the same if the Full 
Bench forms the opinion that they are substantially the same.  Additionally, s71(3) of the Act provides that the Full Bench may 
form this opinion, notwithstanding that a person who is eligible to be a member of the branch or the State organisation is not 
eligible to be a member of the other. 

10 S71(4) of the Act provides clarification of the issues set out in s71(1)(b) in that it states that the rules of a Counterpart Federal 
Body prescribing the offices which shall exist in the branch are deemed to be the same as the rules of the State organisation 
prescribing the offices which shall exist in the State organisation, if for every office in the State organisation there is a 
corresponding office in the branch. 

Qualification for Membership 

11 I will deal firstly with the issue of qualification of persons for membership. 

12 Rule 4 of the rules of the applicant deals with the qualification for membership of the union.  Rule 4(1) provides that:- 

“The following classes of employees of the Western Australia Police Service shall be eligible to be members of the Union: 

(a) Sworn Police Officers; 

(b) Police Cadet (Recruits); and 

(c) Aboriginal Police Liaison Officers.” 

13 Rule 4(11) provides that the Board of the applicant may, by resolution, confer Life Membership on any person.  Rule 4(2) 
provides that the applicant is constituted by those classes of members specified in subrule (1) and persons upon whom Life 
Membership has been conferred in accordance with the rules. 

14 The rules of the Western Australia Police Branch of the Police Federation of Australia are contained within the Police 
Federation of Australia rules.  I have earlier referred to these. 

15 Membership of the Police Federation of Australia is dealt with by Rule 3.  This provides that the Federation shall consist of an 
unlimited number of persons who are within one of four listed categories.  The first category is employees, appointees or 
secondees engaged by the Australian Federal Police.  This is not relevant however to the Western Australia Police Branch, as 
Rule 34(e), which I have referred to earlier, provides that no State branch shall include any employees of the Australian 
Federal Police. 

16 The other three categories, which are set out as Rule 3(ii)-(iv) are as follows:- 

“(ii)  persons appointed to any rank, grade, classification or designation of police officer of any Police Force or Service 
of any State, Territory or Commonwealth Government of Australia; and/or 

(iii)  persons undertaking training (including those persons designated or described as cadets) designed or intended to 
lead to service in any rank, grade, classification or designation of the positions specified above in 3(i) and 3(ii); 
and/or  

(iv) elected or appointed officers or employees of the Association or any Branch thereof, whether or not employees in 
the industry” 

17 In my opinion, the qualification for membership, set out in Rules 3(ii) and (iii) of the Police Federation of Australia Western 
Australia Police Branch, as qualified by Rule 34(e), is substantially the same as Rule 4(1)(a) and (b) of the applicant’s rules. 

18 With respect to the Aboriginal Police Liaison Officers who are qualified to be members of the applicant under Rule 4(1)(c), 
the matter is not so straightforward.  These officers are appointed as Aboriginal aides pursuant to s38A of the Police Act 1892 
(WA) (as amended).  Pursuant to s38A(2) of the Police Act, an aide appointed under that section shall, except as specified to 
the contrary in their instrument of appointment, have all the powers, privileges, duties and obligations as has any constable 
duly appointed under the Police Act.  Furthermore, by s38A(3), a reference in any other law of the State to a member of the 
Police Force shall be read as including an Aboriginal aide appointed under the section. 

19 Aboriginal aides or Aboriginal Police Liaison Officers are not specifically provided for in the rules of the Police Federation of 
Australia Western Australia Police Branch.  We were informed by Mr Horton who appeared for the applicant that these 
members of the applicant are also members of the Police Federation of Australia Western Australia Police Branch.  That this is 
so has occurred via Rule 6AA of the rules of the Police Federation of Australia.  This rule is as follows:- 
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“6AA - SPECIAL RULE FOR ADMISSION TO MEMBERSHIP OF WESTERN AUSTRALIA BRANCH 
MEMBERS 

(a) In circumstances where the Chief Executive Officer of the WA Police Union of Workers (“the Union”): 

(i) issues a notice in a metropolitan daily newspaper in Western Australia and the Journal of the Union within 
four weeks of the certification of this rule notifying members of the Union that the Chief Executive Officer of 
the Union shall make application for members of the Union to become members of the Federation unless a 
member declines to so become a member of the Federation by notifying the Chief Executive Officer of the 
Union in writing within one month of the notice appearing; any person who so notifies the Chief Executive 
Officer of the Union shall be treated as having elected not to have become a member of the Federation; 

 (ii) makes application on behalf of its members for those members to become members of the Federation (save 
and except where the member has elected not to join in accordance with (i) above) within eight weeks of the 
listing of the Notice: 

such members of the Union at the date of issuing the Notice described in (i) shall be admitted into membership of 
the Federation. 

(b) Subrules 6A (b), (c) and (d) apply to an application pursuant to (a) hereof.” 

20 It appears that this rule has been used to ensure that Aboriginal Police Liaison Officers are also members of the Western 
Australia Police Branch of the Police Federation of Australia. 

21 We were also advised by Mr Horton that the Commissioner of Police has decided that the position of Aboriginal Police 
Liaison Officer will, over time, cease to exist.  There are presently about 140 Aboriginal Police Liaison Officers.  We were 
advised that processes are taking place to arrange for the transition of as many as possible of the existing Aboriginal Police 
Liaison Officers into mainstream policing.  From January 2006, 10 Aboriginal Police Liaison Officers are undertaking training 
by way of a ten week abridged transition course to become ordinary police officers.  I understand that further transitions will 
take place in the future. 

22 We were advised by Mr Horton that those who cannot make the transition will remain as Aboriginal Police Liaison Officers, 
but the number of such officers will probably be quite low and there will be no further recruitment of Aboriginal Police 
Liaison Officers and those existing officers who leave the Police Service will not be replaced. 

23 In all of the circumstances, although the qualification for membership rules of the applicant and the Police Federation of 
Australia Western Australia Police Branch are not identical, I am satisfied that they are substantially the same. 

Offices 

24 I next turn to the issue of whether the rules of the Branch and the applicant State organisation are deemed to be the same 
relating to the offices which exist within the Branch and the State organisation.  This requires an examination of not only the 
titles of the offices which are given in each set of rules but also the functions and powers of the offices (see Jones v CSA 
(2003) 84 WAIG 4 per Pullin J at [35].)   

25 In this instance, this issue is easily resolved.  This is because the management structure, offices and functions of each office 
are replicated to the point of being almost identical between the Branch rules and those of the applicant State organisation.  
With respect to the applicant, Rule 6(1) provides that the management of the union shall be vested in a board of directors.  The 
board shall be elected from the financial membership of the union.  The board shall comprise 15 members, of which 12 who 
hold office shall be from the metropolitan region and one each respectively who hold office shall be from the northern, central 
and southern regions.  Rule 6(4) provides that the board of directors will meet within 10 days of election to office and shall 
elect from within itself executive office bearers who shall consist of the General President (who shall be the Chief Executive 
Officer), the General Vice President, the Deputy General Vice President, and the General Treasurer. 

26 Rule 8 sets out the duties and responsibilities of the board of directors.  Rule 9 sets out the powers of the board of directors.  
Rules 10, 11 and 12 set out the duties of the Chief Executive Officer, the General Vice President and Deputy General Vice 
President and General Treasurer respectively. 

27 For each of these offices in the applicant State organisation, there is a corresponding office in the Western Australia Police 
Branch of the Police Federation of Australia. 

28 Rule 52AA of the rules of the Police Federation of Australia provides that the Western Australia Police Branch office bearers 
shall consist of the President (who shall be the Chief Executive Officer), the Vice President, the Deputy Vice President and the 
Treasurer.  Rule 52AA(2) provides that the management of the Branch shall be vested in the Branch Executive.  The Branch 
Executive is comprised and elected in the same way as is described in Rule 6 of the rules of the applicant.  The duties, 
responsibilities and powers of the Branch Executive are set out in Rules 52AC and 52AD of the Police Federation of Australia 
rules in a way which corresponds with Rules 8 and 9 of the rules of the applicant.  The duties of the President, Vice President 
and Deputy Vice President and Treasurer are set out in Rules 52AG, 52AH and 52AI of the rules of the Police Federation of 
Australia in a way which corresponds with Rules 10, 11 and 12 of the rules of the applicant referred to earlier. 

29 I am therefore satisfied that, for every office in the applicant State organisation, there is a corresponding office in the Branch.  
Accordingly, the rules of the Western Australia Police Branch of the Police Federation of Australia, which prescribe the 
offices which shall exist in the Branch are deemed to be the same as the rules of the applicant prescribing the offices which 
exist in the State organisation (s71(4) of the Act). 

Conclusion 

30 For the reasons set out above, therefore, I am satisfied that the Police Federation of Australia Western Australia Police Branch 
is the counterpart federal body in relation to the applicant.  Accordingly, it is appropriate to make the declaration sought 
pursuant to s71 of the Act. 

COMMISSIONER P E SCOTT: 

31 The reasons for decision of His Honour the President set out the details of this application.  As His Honour notes the issues 
involve whether the Full Bench is of the opinion that the rules of the State organisation and its Counterpart Federal Body 
relating to qualifications of persons for membership are deemed to be the same.  In accordance with s.71(3) of the Industrial 
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Relations Act 1979, the requirements in respect of the rules relate to eligibility for membership and, in respect of s.71(4), that 
the rules in respect of offices which shall exist in the Branch are deemed to be the same as the rules for the State organisation 
prescribing the offices which shall exist in the State organisation.   

32 In respect of eligibility for membership, I find that there is no issue of distinction except in respect of Aboriginal Police 
Liaison Officers.  However, in all of the circumstances referred to by His Honour, I am satisfied that the rules are substantially 
the same for the purposes of s.71(3).   

33 There is no issue in respect of the offices as they are specified within the rules, as there are corresponding offices as noted by 
His Honour.  Accordingly, I too, would make the appropriate declaration as sought. 

COMMISSIONER S J KENNER: 

34 The applicant brings the present application before the Full Bench for a declaration in support of a counterpart certificate 
pursuant to s 71 (2) of the Industrial Relations Act 1979 (“the Act”). 

The Application 

35 The application as filed was supported by various materials including a statutory declaration by the General Manager and 
General Secretary of the applicant Mr Kenneth See.  In addition, also before the Full Bench were copies of the Rules of the 
applicant and of the Police Federation of Australia containing, amongst other matters, the relevant rules of the Western 
Australia Police Branch (“Branch Rules”).  The applicant also helpfully filed a detailed written submission which was 
supplemented by oral submissions by the applicant's advocate Mr Horton.  Mr See's statutory declaration referred to the Rules 
of both organisations and outlined the steps taken, and documents produced, as annexed, in relation to the steps taken by the 
applicant in accordance with its Rules to bring the present application before the Full Bench.  I have carefully considered all of 
those materials. 

Statutory Provisions and Principles 

36 The relevant provisions of s 71 of the Act are set out in other reasons and I need not repeat them.  The requirements for an 
applicant seeking a declaration in support of a counterpart certificate are twofold.  The first requirement is that the rules of the 
relevant State organisation and its counterpart federal body (as defined in s 71(1) of the Act) in relation to qualification of 
persons for membership are either the same or substantially the same.  Secondly, that the offices existing in the relevant 
Branch are deemed to be the same as those in the corresponding office of the State organisation.  It is also a requirement of s 
71 of the Act, that the relevant counterpart federal body in relation to a State organisation be the Western Australia Branch of 
an organisation of employees registered under the Commonwealth Act. 

Consideration 

37 Having considered the evidence and materials before the Full Bench, I am satisfied as follows.  The applicant is a State 
organisation registered under the Act.  The Branch is the Western Australian Branch of an organisation of employees that is 
registered under the Commonwealth Act.  By rule 4 - Membership of the applicant's rules, the classes of persons including 
Sworn Police Officers; Police Cadets (Recruits) and Aboriginal Police Liaison Officers are eligible for membership.  By rule 3 
- Eligibility For Membership of the Branch, there are eligible for membership an unlimited number of persons who are 
employees, appointees or secondees engaged by the Australian Federal Police; persons appointed to any rank, grade, 
classification or designation of police officer of any Police Force or Service of any State, Territory or Commonwealth 
Government of Australia; and/or persons undertaking training for the purposes of these various occupations.   

38 The area of difference between the applicant's Rules and the Branch Rules is that relating to the office of Aboriginal Police 
Liaison Officer.  Such officers are appointed pursuant to s 38A of the Police Act 1892 and are designated “Aboriginal aides”.  
We were informed that such officers, which class of officer is apparently to be phased out in the future, are admitted to 
membership of the Branch pursuant to Rule 6AA - Special Rule for Admission to Membership of Western Australia Branch 
Members and are, for all intents and purposes, although with limited powers, regarded as police officers. 

39 From the materials and the submissions before the Full Bench, save for the position of Aboriginal Police Liaison Officer, in 
my view, the rules of the applicant and the Branch are substantially the same for the purposes of s 71(2) of the Act. 

40 As to offices, the terms of rule 6 - Board of Directors: Establishment set out the office bearers of the applicant.  
Correspondingly, by rule 52AA - Branch Office Bearers there are set out the office holders for the Branch.  From a perusal of 
both of these rules, I am of the opinion that they should be deemed the same by reason of the existence of a corresponding 
office in the Branch for every office in the applicant. 

41 Accordingly, a declaration pursuant to s 71 should be made. 
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Decision Declaration issued 
Appearances 
Applicant Mr R Horton and with him Mr K See 
 
 

 Order 
This matter having come on for hearing before the Full Bench on 17 January 2006, and having heard Mr R Horton, Industrial 
Officer, and with him Mr K See on behalf of the applicant, and the Full Bench being of the opinion upon the evidence that the rules 
of the applicant, and the Police Federation of Australia Western Australia Police Branch, its Counterpart Federal Body, relating to 
the qualifications of persons for membership of each such body are substantially the same, and the Full Bench also being of the 
opinion that the rules of the Counterpart Federal Body prescribing the offices which exist in the Branch are the same in this respect 
as the rules of the applicant, and reasons for decision having been delivered on 30 January 2006, it is this day, 31 January 2006, 
declared as follows:- 

(1) The rules of the applicant and its Counterpart Federal Body relating to the qualifications of persons for 
membership are deemed to be the same, in accordance with s71(2) of the Industrial Relations Act 1979 (as 
amended) (the Act). 

(2) The rules of the Counterpart Federal Body prescribing the offices which exist in the Branch are hereby 
deemed to be the same as the rules of the applicant, prescribing the offices which exist in the applicant, in 
accordance with s71(4) of the Act. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 
2006 WAIRC 03697 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SKILLED RAIL SERVICES PTY LTD 

APPELLANT 
-and- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
COMMISSIONER S M MAYMAN 
SENIOR COMMISSIONER J F GREGOR 

DATE THURSDAY, 9 FEBRUARY 2006 
FILE NO/S FBA 25 OF 2005 
CITATION NO. 2006 WAIRC 03697 
 
 
Decision Appeal withdrawn 
 
 

Order 

The Notice of Appeal herein, having been filed in the Registry of the Commission on 13 December 2005, and having been served 
upon the respondent on 14 December 2005, and a Declaration of Service having been filed in the Registry of the Commission on 
the 14 December 2005, and the agent for the above-named appellant, on 7 February 2006, having filed a Notice of Withdrawal in 
the Registry of the Commission, and Counsel for the above-named respondent having advised the Commission verbally that he 
consents to the appeal being withdrawn by the appellant on 9 February 2006, it is this day, 9 February 2006, ordered and declared, 
by consent as follows:- 

(1) Leave is granted for appeal No FBA 25 of 2005 to be withdrawn. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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COMMISSION IN COURT SESSION—Matters dealt with— 
2006 WAIRC 03884 

GENERAL ORDER TO VARY ALL AWARD RATES AND ALLOWANCES 
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MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION, AUSTRALIAN MINES 
AND METALS ASSOCIATION INC. AND CHAMBER OF COMMERCE AND INDUSTRY OF 
WESTERN AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 

SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S J KENNER 
COMMISSIONER J H SMITH 
COMMISSIONER J L HARRISON 
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DELIVERED TUESDAY, 7 MARCH 2006 
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CITATION NO. 2006 WAIRC 03884 
 
 
CatchWords General Order re award wages - Whether National Wage Decision has issued - Power to issue 

General Order in absence of National Wage Decision - Intervention of Commonwealth Minister - 
Whether proceedings should be adjourned - Industrial Relations Act 1979 (WA) ss 23, 27(1)(e) and 
(f), 30(2), 50, 51 

Result Directions issued 
Representation 
Applicant Ms. C. Ozich (of Counsel) on behalf of the Trades and Labor Council 
Respondent Mr. C. Pettit and with him Mr P. Wilding on behalf of the Department of Consumer and Employment 

Protection acting as agent for the Minister for Consumer and Employment Protection 
   Ms. C. Brown on behalf of Australian Mines and Metals Association Inc. 

Mr. G. Blyth on behalf of the Chamber of Commerce and Industry of Western Australia 
 Mr. A. Power (of Counsel) on behalf of the Commonwealth Minister for Employment and Workplace 

Relations, as intervenor 
 
 

Reasons for Decision 
1 THE COMMISSION IN COURT SESSION:  On 10 November 2005 the Trades and Labor Council ("TLC") lodged an 

application for a General Order pursuant to section 50(2) of the Industrial Relations Act, 1979 ("the Act").  The TLC’s 
application seeks a 4% increase to all award wage rates and related allowances, and that the minimum adult award wage be 
increased to $503.80 per week, from 7 July 2006.  The application seeks to amend the State Wage Fixing Principles in order to 
give effect to these changes.  Finally, the application states that the Commission should consider the matter as one desirable to 
be dealt with by way of joint conferences and proceedings with other industrial authorities which have before them 
applications seeking similar quantum adjustments to that contained within this application, in accordance with sections 80ZG 
and 80ZI of the Act. 

2 On 5 December 2005 the Chief Commissioner in Chambers requested the parties to endeavour to reach an agreement on a 
timetable for the application to be set down for hearing.  No agreement was reached.  On 13 January 2006 the Commonwealth 
Minister for Employment and Workplace Relations applied for leave to intervene in the application on behalf of the 
Commonwealth.  The Commission listed the application on 30 January 2006 in order to deal with the application to intervene 
and other preliminary matters. 

3 The Chamber of Commerce and Industry of Western Australia ("CCIWA") and Australian Mines and Metals Association 
("AMMA") both submitted that the Commission does not have the jurisdiction or the power to make the General Order sought.  
We recognise the obligation on the Commission once jurisdiction is challenged to determine that issue before proceeding with 
the application (Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western 
Australia (1987) 67 WAIG 325).  All parties agreed that their submissions would be made to the Commission in writing 
according to an agreed timetable.  Submissions from the TLC and the State Minister were received on 13 February 2006, those 
from the CCIWA and AMMA on 27 February 2006 and the submissions in reply from the TLC and the State Minister on 1 
March 2006 and our decision on the issue follows later in these Reasons for Decision. 

The Application of the Commonwealth to Intervene 
4 The Commission decided during the course of the proceedings on 30 January 2006 that limited leave to intervene would be 

granted to the Commonwealth.  We now set out our reasons for that decision. 
5 The Commonwealth Minister submitted that the Commonwealth has evinced a clear intention that minimum rates of pay 

applicable to employees in the new federal system should be determined by the Australian Fair Pay Commission ("AFPC") 
and that minimum rates of pay applicable to other employees currently covered by the federal system which remain within the 
jurisdiction of the Australian Industrial Relations Commission ("AIRC") for a period of five years as transitional employees 
are to be set by the AIRC having regard to, amongst other things, the wage setting decisions of the AFPC and the desirability 
of its decisions being consistent with wage setting decisions of the AFPC.  It was submitted that the Commonwealth therefore 
has a strong interest in these proceedings because a determination by the Western Australian Industrial Relations Commission 
("WAIRC") purporting to adjust wage rates would undermine the Commonwealth’s clear intention.   
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6 A number of other grounds were put forward based upon this position.  It was submitted that the granting of the application 
would be likely to affect the Commonwealth’s workplace relations policy objectives and interests more generally with respect 
to minimum rates of pay and that the Commonwealth has major concerns about the potential inconsistency, uncertainty and 
confusion which may arise from a minimum rates determination made by the Commission.  Such a determination would be 
likely to produce disharmony between the Western Australian and federal workplace relations systems.   

7 The Commonwealth Minister also drew attention to the grounds upon which the TLC has made its application.  Those grounds 
include the Commission having regard to the interests of the employees immediately concerned, the interests of the 
community as a whole and, to the extent that it is relevant, to the state of the national economy and the economy of Western 
Australia.  It was submitted that the Commonwealth has an interest in the state of the national economy and the state economy.  
Submissions were made regarding what the Commonwealth saw as the inseparability of the two economies.   

8 The Commonwealth Minister’s application for leave to intervene was supported by the CCIWA and AMMA. 
9 The TLC, in opposing the Commonwealth Minister’s intervention, submitted that the Commonwealth could have no legal 

interest in the application.  The TLC submitted that any potential disharmony between the state and federal systems would 
arise as a direct result of the Commonwealth’s own policies destroying the previous practice of consistency between 
jurisdictions.  Furthermore, the interests of the Commonwealth are now confined to the federal jurisdiction because of the 
Commonwealth’s constitutional inability to extend coverage further than that prescribed in the Commonwealth’s Work 
Choices legislation.  It would be inappropriate to allow the Commonwealth to intervene on the basis of a broad policy interest 
because it would mean the Commonwealth would be able to intervene in any proceedings in the State Commission thus 
rendering section 30(2) meaningless.   

10 The State Minister also opposed the Commonwealth Minister’s intervention.  The Minister drew the Commission’s attention to 
the consideration of section 30(2) of the Act by a Full Bench of the Commission in CFMEU v. Sanwell Pty Ltd & Another 
(2004) 84 WAIG 727.  In that matter the Full Bench observed that the Minister plainly does not have an interest of the type 
referred to in R v. Ludeke & Others; Ex parte Customs Officers' Association of Australia, Fourth Division [1985] 155 CLR 
513 at 522.  Rather, the right to intervene with the leave of the Commission is conferred on the Commonwealth under section 
30(2) of the Act.  The State Minister submitted that there were no matters of law in which the Commonwealth could assist the 
Commission and that there were no matters of law likely to affect industrial relations as regulated by the Commonwealth 
legislation. 

Consideration 
11 The Commonwealth Minister’s intervention is to be considered pursuant to section 30(2) of the Act:   

"The Minister of the Commonwealth administering the Department of the Commonwealth that has the administration 
of the Commonwealth Act may by giving the Registrar notice in writing of his intention to do so, and by leave of the 
Commission, intervene on behalf of the Commonwealth in any proceedings before the Commission in which the 
Commonwealth has an interest." 

It is therefore necessary that the Commonwealth Minister demonstrate that the Commonwealth has an interest in the 
proceedings.  We consider this to be a lesser test than the requirement imposed on a person seeking to intervene under section 
27(1)(k) of the Act who is obliged to demonstrate a "sufficient interest".  The Commonwealth Minister’s application to 
intervene is based upon the Workplace Relations Act 1996 (Cth) as it has been amended by the Workplace Relations 
Amendment (Work Choices) Act 2005.  The Commonwealth expressly does not seek to intervene on the basis of the Workplace 
Relations Act 1996 prior to the Work Choices amendments coming into effect.   Although not all of those amendments have 
yet come into effect, we have considered the Commonwealth Minister’s application on the basis he has advanced it. 

12 We note the Commonwealth Minister’s submission that a decision of this Commission in favour of the application would 
undermine the Commonwealth’s stated intention that minimum rates of pay applicable in the new federal system, and to 
transitional employees, should be determined by the AFPC.   

13 We are not disposed to place great weight on this submission.  The decision of the Commission in this application can have no 
effect on employees covered by the federal system established by the Work Choices legislation nor to the transitional 
employees so created.  By section 50(3) of the Act the General Order to be made from these proceedings shall not apply to any 
employee whose conditions of employment may not be determined by the Commission.  We see little weight in a submission 
which suggests that a decision of the Commission in these proceedings will undermine the Commonwealth’s stated intention 
given that its stated intention necessarily is restricted to employees who are not able to be affected by any order from these 
proceedings. 

14 We were also relatively unmoved by the Commonwealth’s submission that it had concerns regarding the potential for 
inconsistency, uncertainty and confusion which may arise from a minimum rates determination made by this Commission.  We 
consider there is much to be said for the submission made by the TLC that the potential referred to by the Commonwealth 
arises as a result of the Commonwealth’s own legislation.  One effect of this legislation is to remove wage, and minimum 
wage, setting from the AIRC and to give it to a newly created body, the AFPC.  That is significant given that section 51 of the 
Act specifically requires this Commission to have regard for any National Wage Decision made by a Full Bench of the AIRC, 
and to apply that decision in this State unless it is satisfied there are good reasons not to do so.  We do not think the 
Commonwealth can have been unaware of this. 

15 We recognise that inconsistent minimum wage decisions are therefore now likely to occur between the States and the AFPC.  
The AFPC is to make its determination according to criteria which are different from the criteria which this Commission is 
obliged to consider by virtue of section 6 and section 26 of the Act.  The different statutory criteria to be applied respectively 
by the AFPC, and by this Commission necessarily increases the very potential for inconsistency, uncertainty and confusion 
referred to by the Commonwealth.  Such inconsistency may arise as much from the decisions of the AFPC relative to our own 
decisions as it may from the decisions of this Commission relative to those of the AFPC.  We return to this issue later in this 
decision.   

16 For the reasons we have given, we are doubtful that thus far the Commonwealth has demonstrated an interest in these 
proceedings.  However, we consider that the Commonwealth is on stronger ground in its submission that, in proceedings such 
as these, the Commission is bound to have regard to the state of the national and state economies and that they are matters in 
which the Commonwealth has an interest.  We do not disagree with the reasoning of the Full Bench in Sanwell (op. cit.) that 
on matters such as those which arose in Sanwell, section 30(2) means that the interest of the Commonwealth Minister is not 
determined by R v. Ludeke & Others (op. cit.).  In the application before us, however, a General Order is sought and in 
enquiring into and dealing with that application, the Commission is to have regard to the state of the national and state 
economies.  We consider the Commonwealth Minister has demonstrated an interest by virtue of its interest in those economies.  
Accordingly, leave to the Commonwealth to intervene was granted.  Given the stated purpose of the intervention was to 
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request that the Commission adjourn these proceedings to await the outcome of the first determination of the AFPC, the leave 
to intervene was granted for, and limited to, that purpose.   

Jurisdiction and Power 
17 The CCIWA submitted that section 51 of the Act qualifies what might be seen as the apparently wide scope of section 50 of 

the Act.  This is because section 51 is a specific provision enabling the making of a General Order about award wage increases 
which is intended to limit the scope of General Orders under section 50 of the Act.  Section 50 of the Act cannot be used to 
deal with a matter which Parliament intended was to be controlled by section 51 of the Act, i.e. wage increases, because the 
power under section 50(2)(a) to make a General Order is a power which is to be exercised "in accordance with and subject to 
this Division".   

18 The CCIWA also argued that Parliament’s intention is that a General Order for wage increases cannot be made if it is 
inconsistent with a National Wage Decision because of the Minister’s statement in the second reading speech (on 19 February 
2002 at page 7517) of the Labour Relations Reform Act, 2002 that as the national and state economies are inseparable, the 
objective of the Government is consistency in wage outcomes.  It was submitted this view is supported by the introduction of 
section 51(4) of the Act providing for the Commission to be able to add to, vary or rescind a General Order relating to a 
National Wage Decision.  It is submitted that the clear legislative presumption in section 51 of the Act is the Commission will 
flow-on the wage increases of the National Wage Decision and that this presumption would be set aside if the Commission is 
able to make General Orders under section 50 of the Act to increase or decrease award wage rates. 

19 The CCIWA also submitted that the Commission is prevented from exercising power in this application because the 2005 
State Wage Case Principles remain operative.  The Statement of Principles provides that it will operate until reviewed and is 
only able to be varied by the Commission exercising its power under section 51(4) of the Act.  This, in turn, can only be 
activated when there is a National Wage Decision; in the absence of a National Wage Decision, the State Wage Principles 
cannot be varied and thus the application is not able to be granted.   

20 The CCIWA also submitted that the TLC’s suggestion that there will be no further National Wage Cases must fail because 
there will be a decision of the Australian Commission relating to transitional awards.  These awards will be the only ones that 
actually contain wage rates; there will be far fewer awards in that category than there are presently, however, it is wrong to 
submit that there is now no role for section 51 of the Act due to the Commonwealth’s Work Choices legislation.  It is not for 
the Commission to ignore the Act in its present form even if parts of it may become "inoperative", and the CCIWA reminded 
the Commission of the decision of the Western Australian Industrial Appeal Court in Chamber of Commerce & Industry of 
Western Australia (Inc) -v- The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch 
[2002] WASCA 24; (2002) 82 WAIG 405 which stated in relation to workplace agreement legislation, that it is not open to the 
Commission to countermand the effective legislative measures which Parliament expressly contemplated and authorised.   

21 AMMA similarly submitted that as section 51 of the Act makes specific provision for the variation to wages and related 
allowances in all awards of the Commission, this specific provision prevails over the general provisions of section 50.  AMMA 
cites the principle in Anthony Hordern & Sons Ltd v. Amalgamated Clothing and Allied Trade Union of Australia (1932) 47 
CLR 1 at 7.  AMMA similarly refers to section 51(4) of the Act and submits that it requires any variation to the General 
Orders to be in accordance with the amount of change in the rate of wages under the relevant National Wage Decision.  The 
granting of the current application would have the effect of varying the General Order that was issued in the 2005 State Wage 
Case and section 51(4) of the Act overrides the power in section 50(2)(b) relating to the variation of General Orders generally.  
AMMA also submitted that section 51 of the Act continues to have operation regardless of whether or not another National 
Wage Decision will ever be issued by the AIRC.  It is the role of Parliament, and not "other participants in the industrial 
relations system" to make any necessary variation to the Act in accordance with its intention.   

22 The TLC submitted that the Act confers jurisdiction on the Commission to enquire into and deal with any industrial matter and 
section 50 of the Act specifically empowers the Commission to make General Orders relating to industrial matters.  The TLC 
submitted that any final decision made by the AIRC in the matters currently before it that were subject to the decision issued 
on 21 December 2005 (Print PR966840) will not be a National Wage Decision for the purposes of section 51 of the Act.  As a 
consequence of the Work Choices legislation, there is now no role for section 51 of the Act.   

23 The TLC also submitted that section 51 is a legislative directive to the Commission when a National Wage Decision has been 
made.  It does not limit the power of the Commission under section 50 in the absence of a National Wage Decision.  There is 
no express limitation to this effect in section 51.  This was recognised by the Commission in the 1981 Minimum Wage Case 
(1981) 61 WAIG 1894 at 1902.  The principle in the Hordern (op. cit.) decision is not applicable because the plain words of 
section 50 and section 51 do not demonstrate an intention on the part of the legislature to limit the powers of section 50.   

24 The TLC stated, in its submissions in reply, that the power given to the Commission in section 51(4) is not limited in time to 
when a National Wage Decision is made.  Further, that the State Wage Principles do not prevent the Commission from 
considering the application and making the order sought. 

25 The State Minister submitted that section 50 coexists with section 51 such that General Orders may be made under section 50 
in relation to the same subject matter as is covered by section 51, in this case award wage rates.  In the alternative, the Minister 
submitted that the jurisdiction of section 50 in relation to award wage rates has been re-enlivened by the passage of the 
Commonwealth’s Work Choices legislation which has rendered section 51 inoperative.   

Consideration 
26 The starting point for our consideration is necessarily the Act.  The operative part of section 51 is in section 51(2).  It requires 

the Commission, when and as often as a National Wage Decision is made, to consider of its own motion that National Wage 
Decision and unless it is satisfied that there are good reasons not to do so, make a General Order to adjust wage rates paid 
under awards by the amount of any change in the rate of wages under the National Wage Decision.  The Commission may also 
make a General Order to adopt in whole or in part and with or without modification any principle, guideline, condition or other 
matter having effect under that National Wage Decision.   

27 Significantly, section 51 is silent regarding the powers of the Commission if there is not a National Wage Decision before it.  
There is no prohibition within section 51 which constrains the powers of the Commission under section 50. 

28 That is the position here.  We reject the submission of the Commonwealth that the decision of the AIRC in the Safety Net 
proceedings before it of 21 December 2005 is a National Wage Decision as defined in section 51 of the Act.  Section 51 
defines a National Wage Decision as a decision which:  

a) is made by a Full Bench of the Australian Commission; 
b) relates to rates of wages; and 
c) is applicable generally to awards made under the Commonwealth Act 
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The decision of 21 December 2005 is certainly made by a Full Bench of the Australian Commission.  However, while it may 
be said in a general sense to relate to wages in the sense that that is the subject of the claim before it, the decision itself does 
not change any rates of wages in the sense envisaged by section 51(2) of the Act.  In our opinion, section 51(2) envisages a 
decision which operates more directly upon rates of wages and awards and operates upon them in such a way that it could be 
the subject of a General Order which gives effect to it in state awards (see also Re Application for a General Order (1981) 61 
WAIG 1039 at 1040).  We do not consider that the decision "relates to wages" in the ordinary sense of the term.  Neither do 
we think that the decision is applicable generally to awards made under the Commonwealth Act.  The subject of the 
proceedings before the AIRC may be said to do so, however the decision relates to the conduct of those proceedings only. 

29 We note that the Commonwealth was the only person appearing before us who sought to persuade us to the contrary, even 
though its submission was not pressed with the strength with which the other grounds relied on were pressed.  We are of the 
view, therefore, that there is no National Wage Decision before us for the purposes of section 51 of the Act.  Correspondingly, 
there is before us an application validly made pursuant to section 50(2) of the Act.  It was not submitted that the application 
itself was not otherwise validly before us. 

30 We consider that it is validly before us.  The subject matter of the application is an "industrial matter" as defined.  Further, we 
consider that the power given to the Commission in section 50 is a power to make a General Order in relation to an industrial 
matter subject to sections 50(7) and 51B.  It differs from the Commission’s powers under section 23 of the Act in that it is a 
power to be exercised by a Commission in Court Session and is subject to the procedural requirements set out in sections 50(9) 
and 50(10). 

31 We turn to our attention to section 51(4) of the Act.  It is to be noted, firstly, that the subsection is to be read "subject to this 
Act".  Section 51(4) is therefore to be read in conjunction with other provisions of the Act.  Section 50 is not excluded from 
that consideration.  It should also be noted that whilst section 51(4) empowers the Commission to add to, vary or rescind a 
General Order made under section 51(2), the restriction on the Commission is that it shall not add to or vary such an order in 
relation to any amount other than the amount of any change in the rates of wages under the relevant National Wage Decision.  
If there is not a relevant National Wage Decision, it is difficult to see what the restriction is on the Commission adding to or 
varying the General Order.  If a relevant National Wage Decision has been given, the restriction on the power of the 
Commission to add to or vary the General Order is clearly stated.  Significantly, that restriction does not prevent the 
Commission rescinding a General Order made under section 51(2).   

32 We consider therefore that in the absence of a relevant National Wage Decision section 51(4) is no barrier to the Commission 
adding to or varying the 2005 General Order.  Even if that is not the case, there is no restriction in section 51(4) on the 
Commission rescinding the 2005 General Order, including the State Wage Principles.   

33 If the 2005 General Order is rescinded there is nothing in Division 3 of the Act which inhibits the Commission for making a 
General Order under section 50 adjusting rates of wages as sought in the application.   

34 Whether or not the final decision of the AIRC in the proceedings before it will be a National Wage Decision is a matter which 
can only be determined when that final decision is made.  It is not a matter relevant to the issue of the jurisdiction or power of 
the Commission to enquire into and deal with the application. 

35 The application before the Commission seeks to increase award rates and allowances in the awards of the Western Australian 
Industrial Relations Commission by 4%.  It is not an application to give effect to a National Wage decision as defined in 
section 51 of the Act.  The application does however seek to amend the Wage Fixing Principles which have been made by the 
Commission under section 51.  If the application before the Commission in Court Session under section 50 sought to 
implement a National Wage decision the Commission would be unable to act under section 50 as section 51 exhaustively deals 
with the Commission’s powers in respect of implementing a National Wage decision.  To that extent we agree that the 
Commission may not be authorised under section 50 to amend the State Wage Principles because there is no power to amend. 

36 However we are of the opinion the Commission is empowered under section 50 to make new wage principles if warranted on 
the merits which if made would be done so by having regard to the objects of the Act in section 6 and to the matters set out in 
section 26 of the Act.   In Re Western Australian Industrial Relations Commission; Ex parte Confederation of Western 
Australian Industry (Inc) (1992) 6 WAR 555 the Full Court of the Supreme Court considered a General Order made by the 
Commission under section 51 that varied an earlier General Order under section 51.   Rowland J with whom Seaman J (at 565) 
and Murray JJ (at 574) agreed that the Commission could rescind a General Order made under 51 under section 50(2)(b).  
When that matter was before the Full Court there was no express power to rescind in section 51 (whereas section 51(4) now 
contains such a power).  However Rowland J with whom Seaman J agreed at 565 held that there was implicit power to rescind 
under Section 51. In addition the Court held the Commission had jurisdiction to act under section 50. 

37 It is a well established rule of construction that a general provision which might cover particular circumstances will not apply 
when there exists within the same statute a specific provision covering the same circumstances.  This maxim was explained by 
Gavan Duffy CJ and Dixon J in Horden (op cit) at 7 as follows: 

"When the Legislature explicitly gives a power by a particular provision which prescribes the mode in which it shall be 
exercised and the conditions and restrictions which must be observed, it excludes the operation of general expressions 
in the same instrument which might otherwise have been relied upon for the same power." 

38 The principle that a statutory power, expressed in general form, is not to be construed so as to avoid any condition or limitation 
placed on the exercise of a specific power has been applied on numerous occasions:  see R v. Wallis (1949) 78 CLR 529, at 
550- 551; Leon Fink Holdings Pty Ltd v Australian Film Commission (1979) 141 CLR 672, at 678.  In Leon Fink, Mason J 
said at  678: 

"It is accepted that when a statute confers both a general power, not subject to limitations and qualifications, and a 
special power, subject to limitations and qualifications, the general power cannot be exercised to do that which is the 
subject of the special power." 

39 For the maxim to apply the statutory provisions in question must deal with the same subject matter.  Further as Deane J 
pointed out in Refrigerated Express Lines (A/asia) Pty Ltd v Australian Meat and Live-Stock Corporation (No 2) (1980) 44 
FLR 455 at 469: 

"Repugnancy can be present in cases where there is no direct contradiction between the relevant legislative provisions.  
It is present where is appears, as a matter of construction, that special provisions were intended exhaustively to govern 
their particular subject matter and where general provisions, if held to be applicable to the particular subject matter, 
would constitute a departure from that intention by encroaching on that subject matter." 
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40 Sections 50 and 51 are not the only provisions in the Act that authorise the Commission to set wage rates.  The Commission is 
empowered to do so under sections 40, 40A, 40B, 44(6a)(b) and Part II Division 3A.  However except in relation to orders 
made under sections 40B, 44(6a)(b) (which are interim in nature) and orders made under Part II Division 3A the effect of 
sections 50 and  51 through the operation of section 50(3) is that where a General Order is made to apply generally to 
employees throughout the State,  the Commission when acting under sections 40 and 40A is required to apply any principles, 
guidelines or conditions that apply by General Order under section 50 or under section 51. 

41 When the provisions of the Act are analysed it is plain that section 51 of the Act does not exhaustively govern the power of the 
Commission to change wages, principles, guidelines or conditions that affect wage making decisions of this Commission by 
General Order.  Whilst an order under section 51 of the Act can be characterised as an order relating to an industrial matter as 
defined in section 7 of the Act, it relates only to wages as an order giving effect to a National Wage decision when a relevant 
National Wage decision has been made and is not an order relating to "industrial matters" generally. 

42 Section 50 and section 51 are intended to be read together (see for example section 51(10)).  Under section 51(2) the 
Commission is empowered to make General Orders relating to industrial matters in accordance with and subject to this 
Division and add to, vary or rescind any General Order so made.  The legislative purpose of the words “in accordance with and 
subject to this Division” when the Australian Commission makes a National Wage Decision the Commission is commanded to 
act under section 51.  The same considerations apply when the circumstances arise for the exercise of the power to make 
General Orders as to public sector discipline under section 51A.  However before the Commission is empowered to act under 
section 51 or 51A circumstances must arise which enable the provisions to be invoked.  In the case of section 51 there must be 
a National Wage Decision that has been made by the Australian Commission.  In this matter there is no relevant National 
Wage Decision to invoke the legislative command. 

43 In our opinion section 50 confers an additional and independent power to set wages and principles to the power set out in 
section 51.  One of the principal objects of the Act is to provide a system of fair wages and conditions of employment (section 
6 (ca)).  Pursuant to section 26(1)(d) the Commission is required in exercising its jurisdiction under the Act to take into 
consideration to the extent it is relevant  - 

(i) the state of the national economy; 
(ii) the state of the economy of Western Australia; 
(iii) the capacity of employers as a whole or of an individual employer to pay wages, salaries, allowances or other 

remuneration and to bear the cost of improved or additional conditions of employment; 
(iv) the likely effects of its decision on the economies referred to in subparagraphs (i) and (ii) and, in particular, on 

the level of employment and on inflation; 
(v) any changes in productivity that have occurred or are likely to occur; 
(vi) the need to facilitate the efficient organisation and performance of work according to the needs of an industry 

and enterprises within it, balanced with fairness to the employees in the industry and enterprises; 
(vii) the need to encourage employers, employees and organisations to reach agreements appropriate to the needs of 

enterprises and the employees in those enterprises. 
44 The purpose of the Act set out in the objects together with section 26 make it clear that it is intended the Commission have 

wide and unfettered powers to fix wages that should not be confined to the implementation or rejection of a National Wage 
Decision.  For example if a decision was made by the Commission on its own motion under section 51(2) not to make a 
General Order to adjust wages by the amount of a change in wages in a National Wage Decision that would not preclude the 
Commission from hearing and determining an application under section 50 to adjust wages by a General Order on grounds 
which do not rely upon the making of a National Wage Decision by the Australian Commission.   This construction is 
consistent with section 51E which contemplates that reviews of the minimum weekly rates of pay for the purposes of the 
Minimum Conditions of Employment Act 1993 are to occur under section 51E(1) each time the Commission considers a 
National Wage decision or under 51E(2) and (3) by application by the TLC, CCIWA, AMMA or the State Minister at least 12 
months after the most recent increase in the rate that is the subject of the application. 

45 In the circumstances, we are of the view that the Commission has both the jurisdiction, and the power, to enquire into and deal 
with the application presently before it.   

Whether the Proceedings should be Adjourned 
46 The Commonwealth Minister made the principal submission that these proceedings should be adjourned to await the outcome 

of the AFPC’s first determination.  Its position was supported by CCIWA and AMMA.  The strength of the Commonwealth 
Minister’s submission is that historically this Commission has, by virtue of its legislation, adopted a consistent approach to 
wage fixing with developments at the Commonwealth level.  It was submitted that the philosophy of such an approach is still 
valid and the Commission should consistently give due regard to it.  Some degree of coordination therefore is to be preferred.  
The preferred course of action would be for the Commission to adjourn proceedings until the AFPC’s first determination, 
followed by the corresponding consideration by the AIRC of the wage rates for transitional employees, so that this 
Commission has the advantage of the reasoning in those matters to take into account in its own deliberations.  In this way, 
potential inconsistencies will be able to be taken into account by the Commission.   

47 The Commonwealth Minister submitted that the "old" system has been replaced by a new system after a considered view by 
the Commonwealth of the need within the country to change to a new system; to proceed independently would undermine the 
benefits of what has been a long standing national approach to minimum wage fixing.  If the Commission is to grant an 
increase before the AFPC decision and any subsequent AIRC decision, there would be a substantial risk that employees in the 
same industry with the same skills working in businesses sometimes situated on the same street would be subject to different 
minimum rates and not because of different levels of productivity, or because of different levels of business profitability, or 
because their needs are different, but simply because of the legal status of the business in which they are employed. 

48 The proposal to adjourn was opposed by the TLC.  The TLC observed there are to be no further National Wage Decisions.  
The only manner, therefore, that employees remaining in the state jurisdiction are able to receive the benefits of a wage 
increase based upon State Wage Case considerations is by this application.  This application is not being sought in haste: an 
operative date of 7 July 2006 is sought.  The Commission should distinguish between delaying the hearing for an event which 
may occur at some point in the future and delaying the hearing when it is clear that there will not be a National Wage Decision 
in the future.  The TLC submitted that any final decision by the AIRC in the adjourned proceedings presently before it will not 
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be applicable generally to awards made under the Commonwealth.  It will be applicable only to those awards applicable to 
transitional employees.  These awards can, at best, be only a subset of "awards made under the Commonwealth Act" as those 
words are used in section 51 of the Act.   

49 The TLC also pointed out that it is the Commonwealth’s own changed legislation which has increased the potential for 
inconsistency and that there is no guarantee of consistency even after the AFPC’s initial determination.  Indeed, the AFPC can 
respond and take the decision of this Commission into account.   

50 The State Minister also opposed any adjournment of these proceedings.  The State Minister is concerned that no employee in 
Western Australia should miss out on the benefit of a wage increase because of the absence of a National Wage Decision for 
the purposes of section 51.  Further, inconsistencies in wage rates have occurred in the past and may well occur in the future.  
The reason for it is caused by the Commonwealth’s own action.  Employees of this State will benefit from having an 
unfettered decision of the WAIRC to which to refer.   

Consideration 
51 Our consideration of whether to adjourn involves the following.  The Commission has before it an application validly made 

and which is within its jurisdiction.  By section 23(1) of the Act, the Commission is to enquire into and deal with matters 
which come before it.  By section 22B of the Act, in the performance of its functions the Commission is to act with as much 
speed as the requirements of the Act and a proper consideration of the matter before it permit.  The Commission also has the 
power, in section 27(1)(e) and (f) to sit, or to adjourn, to any time and place.   

52 The reasons advanced for the adjournment are those advanced by the Commonwealth Minister.  We have referred earlier in 
these Reasons to the weight to be given to the Commonwealth Minister’s submissions regarding his concerns that 
inconsistency and uncertainty may arise if we proceed in advance of a determination of the AFPC and the AIRC.  We note also 
that in the present circumstances the concern of the Commonwealth Minister is not shared by the State Minister.  That is not to 
say that the Commission is not concerned at the desirability for there to be consistency between the minimum wages paid to 
employees covered by this jurisdiction and to employees covered by the federal legislation.  There are good reasons to have 
such a consistency.  Any inconsistency between the decisions of this Commission, and in the future, of the AFPC, and of other 
State’s industrial tribunals, will be a factor of relevance to us in the future.   

53 However, consistency does not mean that the respective minimum wages are to be identical.  Neither is consistency to be 
achieved only by this Commission delaying the exercise of its statutory duty to await an event at some unspecified future time. 

54 We note the decision of the AIRC referred to of 21 December 2005.  Ordinarily, a decision by the National Wage Bench to 
adjourn its consideration on the understanding that the hearing will resume before it at a later date is a decision which, whilst 
not a National Wage Decision, is a decision which would be quite persuasive in this Commission.  However, as observed by 
this Commission in earlier proceedings in 1981 (op. cit.), it is one thing to consider and, after consideration, to adopt a 
decision which has been given elsewhere or to await the outcome of some relevant proceeding which is on foot before another 
tribunal.  It is altogether another thing for a tribunal lawfully requested to exercise its jurisdiction to refuse, in effect to do so 
upon no better ground than speculation about an application to another tribunal which has not at the time been made and is 
uncertain both as to time and substance (Re: Application for a General Order (1981) 61 WAIG 1894).   

55 In this matter, we accept that at a point in the future the AFPC will make a determination.  The expectation is that the AFPC 
will make its determination in the Spring of this year.  Correspondingly, the AIRC will then make a determination regarding 
the wage rates applicable to awards of transitional employees.  Neither of those two decisions will be applicable to the 
employees still within the jurisdiction of this Commission.  We do not consider it consistent with the obligations on us under 
our own legislation for the Commission to adjourn proceedings to await the outcome of matters not directly related to our 
consideration on the basis of the Commonwealth Minister’s fear of inconsistency and uncertainty arising from different 
decisions which arise from its own legislative changes.   

56 Where the refusal of an adjournment would result in serious injustice to one party an adjournment should be granted unless in 
turn this would mean serious injustice to the other party (Myers v. Myers [1969] WAR 19).  To adjourn in these circumstances 
would be to the serious injustice of the applicant and the employees covered by the awards of its affiliates.  The employees 
who will not be embraced within the Workplace Relations Act 1996 (Cth) will remain within the jurisdiction of the 
Commission.  Those employees will have any possible future wage increase from our consideration of the application 
adjourned for an indefinite period. 

57 The injustice to the Commonwealth, and in turn to the employers as represented by the CCIWA and AMMA who remain 
within the State jurisdiction, and upon the granting of the claim (about which we pass no comment), would be to pay a wage 
increase to employees who have not received one through enterprise bargaining some twelve months after the last wage 
increase and which may possibly be inconsistent with a future decision of the AFPC which will not apply to them.  We do not 
consider that a serious injustice to warrant the granting of an indefinite adjournment and the application is refused. 

Joint Proceedings 
58 During the hearing, the TLC stated that it no longer saw this application as one desirable to be dealt with by way of joint 

conferences and proceedings with other industrial authorities.  It sought the deletion of paragraph 5 of its application.  The 
Commission deleted paragraph 5 by consent of all parties.   

Programming 
59 It remains then for the Commission to issue Directions programming this application.  The Commission has the advantage of 

the draft Directions, and respective submissions, of the TLC and CCIWA.  The Direction which now issues takes these into 
account. 
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Result Directions issued 
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Applicant Ms. C. Ozich (of Counsel) on behalf of the Trades and Labor Council 
Respondent Mr. C. Pettit and with him Mr P. Wilding on behalf of the Department of Consumer and Employment 

Protection acting as agent for the Minister for Consumer and Employment Protection 
   Ms. C. Brown on behalf of Australian Mines and Metals Association Inc. 

Mr. G. Blyth on behalf of the Chamber of Commerce and Industry of Western Australia 
 Mr. A. Power (of Counsel) on behalf of the Commonwealth Minister for Employment and Workplace 

Relations, as intervenor 
 
 

DIRECTIONS 
Publication of Application and Directions 
1. The Registrar shall forthwith publish in a newspaper having circulation throughout the State and on the Commission’s 

website a copy of the notice of application approved by the Commission. 
2. Any person wishing to be heard in relation to the application, other than the parties to the application, must inform the 

Registrar, in writing, by no later than 23 March 2006 setting out the reasons why they consider they have sufficient 
interest in the matter to be heard. 

3. The Registrar shall forthwith provide a copy of any communication received as a result of Direction 2 above to the 
parties. 

4. Any party wishing to object to a person being heard on the ground that the person does not have a sufficient interest in the 
matter shall file and serve on the person and the other parties their written submissions in relation to that objection by 27 
March 2006. 

5. The Commission shall sit at 10.30 am on 6 April 2006 to determine whether a person who gives notice to the Registrar in 
accordance with Direction 2 above has a sufficient interest to be heard in the matter.  

Substantive Matters 
6. Evidence-in-chief from a witness shall be given by way of witness statement filed and served in accordance with these 

directions unless the Commission otherwise directs. 
7. The material to be relied upon by all parties and other persons appearing in this matter shall be filed in accordance with 

these Directions and not otherwise except by leave of the Commission where: 
(a) the material relates to economic data, academic studies or reports not available prior to the relevant dates set out 

in these Directions; and  
(b) there are special circumstances that warrant the filing of the material. 

8. (a) The Registrar shall create a website for the purpose of this application and distribute to the parties and any 
person to be heard in the application information about access and its use. 

(b) A party or person to be heard may lodge with the Registrar any document to be filed and served in accordance 
with these Directions by lodging it electronically on the website. 

9 Persons appearing in this matter may be heard by written submission only in lieu of appearing in the hearing provided the 
written submission is forwarded to the Registrar in accordance with these Directions.  The Registrar shall forthwith 
provide a copy to the parties.  

10. (a) The Applicant and any party appearing in this matter in support of the application shall file and serve on the 
other parties an outline of submissions, all witness statements and the materials upon which they intend to rely 
by 7 April 2006. 

(b) Other persons appearing in this matter in support of the application shall file and serve on the parties an outline 
of submissions, all witness statements and the materials upon which they intend to rely by 14 April 2006. 

11. The parties and any other person opposing the application shall file and serve on all other parties an outline of 
submissions, all witness statements and the materials upon which they intend to rely by 26 April 2006. 
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12. The Applicant and any party or other person in support of the application shall file and serve on all other parties an 
outline of submissions, all witness statements and the materials upon which they intend to rely in reply by 4:00 pm on 5 
May 2006. 

13. Each party and other person to be heard shall, by 4:00 pm on 12 May 2006, file and serve on all other parties their list of 
the witnesses required for cross-examination. 

14. The Commission shall sit at 10.30 am on 22, 23, 24, 25, 26, 29, 30, 31 May and 1 and 2 June 2006 to hear the cross-
examination (and re-examination if required) of any witnesses and the submissions of the parties and persons to be heard. 

15. A party or other person to be heard in the matter may apply to vary any or all of these Directions by giving 2 days’ written 
notice to the parties and persons to be heard. 

BY THE COMMISSION IN COURT SESSION 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

PRESIDENT—Matters dealt with  
2006 WAIRC 03724 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RENDEZVOUS OBSERVATION CITY HOTEL 

APPLICANT 
-and- 
IAN MUMME 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
HEARD WEDNESDAY, 1 FEBRUARY 2006 
DELIVERED TUESDAY, 14 FEBRUARY 2006 
FILE NO. PRES 1 OF 2006 
CITATION NO. 2006 WAIRC 03724 
 
 
CatchWords Industrial Law (WA) – Application to stay operation of orders made by the Commission – Stay of 

order principles – Constitutional matter – Urgent relief – Jurisdiction of Commission – Application 
dismissed - Liquor and Accommodation Industry - Hotels, Resorts and Gaming – (Managerial Staff) - 
Award 2003 – Industrial Relations Act 1979 (WA) (as amended), s6, s26, s29(1)(b)(i), s49(2A), 
s49(11) – Commonwealth of Australia Constitution Act, s109 – Judiciary Act 1903 (Cth), s78B, 
s78B(1), s78B(5) – Workplace Relations Act 1996 (Cth), s152, s152(1A) 

Decision Dismissed 
Appearances 
Applicant Mr A Drake-Brockman (of Counsel), by leave, and with him Ms E Moran (of Counsel), by leave 
Respondent Mr T Smetana (of Counsel), by leave 
 
 

Reasons for Decision 
(Extempore, Revised from the Transcript) 

THE ACTING PRESIDENT: 
1 Before me today is an application pursuant to s49(11) of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  The 

subsection reads that:- 
“At any time after an appeal to the Full Bench has been instituted under this section a person who has a sufficient 
interest may apply to the Commission for an order that the operation of the decision appealed against be stayed, 
wholly or in part, pending the hearing and determination of the appeal.” 

2 The application today is for the stay in whole of orders made by Harrison C pending an appeal against those orders.  The 
orders were made by Harrison C on 23 January 2006.  Essentially the Commission in those orders declared that the 
Commission had jurisdiction to inquire into and deal with the matter and dismissed an application to dismiss the application 
then before the Commission for want of jurisdiction. 

3 The appeal against the orders of Harrison C was filed on 25 January 2006. 
4 It is clear from the reasons for decision of Harrison C, as well as from the notice of appeal, the application for the stay and 

also written submissions which have been filed on behalf of the applicant, that the present application and the appeal raises a 
constitutional matter as referred to in s78B of the Judiciary Act 1903 (Cth).  S78B(1) essentially provides that a court is not to 
proceed in a matter which raises a matter involving the interpretation of the Constitution unless notice of the cause specifying 
the nature of the matter has been given to the Attorneys-General of the Commonwealth and the States and a reasonable time 
has elapsed since the giving of the notice for consideration by the Attorneys-General of the question of intervention or 
removal of a cause to the High Court.  S78B(5) provides that nothing in subsection (1) prevents a court from proceeding 
without delay to hear and determine proceedings so far as they relate to the grant of urgent relief of an interlocutory nature 
where the court thinks it is necessary and in the interests of justice to do so.  The Commission’s file indicates that notices 
under s78B have been issued to the relevant Attorneys-General.  The notices do not specifically refer to the fact of the stay 
application being heard today but to the appeal which has been lodged generally. 
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5 I am advised by Mr Drake-Brockman for the applicant that so far a reply has been received from the New South Wales 
Attorney-General indicating that they do not seek to intervene at this stage. 

6 In my view s78B(5) applies because the hearing of the substantive matter, which the Commission has found that it has 
jurisdiction to entertain, is listed to proceed tomorrow and the day after.  The application is made today effectively to prevent 
the hearing from going ahead and therefore there is a sense of urgency about today’s application.  If relief is to be granted it 
will be granted on an interlocutory basis so that notices and the response to the s78B notices can be received in relation to the 
stay application and so that those parties or those Attorneys-General who wanted to be heard could be heard if necessary, at a 
resumed hearing. 

7 As I stated, the decision which the Commission, as against which there is an appeal, is a decision that the Commission has 
jurisdiction.  By way of background, the application before the Commission was an application by the present respondent 
pursuant to s29(1)(b)(i) of the Act.  The respondent alleged he was unfairly terminated from his position as a bottle-shop 
manager with the applicant on 3 June 2005.  The present applicant has to date denied that the respondent was unfairly 
terminated. 

8 In her reasons for decision published on 23 January 2006 the Commissioner refers to the fact that after conciliation was 
unavailing the matter was set down for hearing on 2 and 3 February 2006 and the parties were notified of hearing dates on 
23 November 2005. 

9 On 13 December 2005 the respondent’s representative notified the Commission that it objected to the Commission hearing 
the application as it was of the view that the Commission did not have jurisdiction to hear the matter.  After that was raised 
the parties were requested by the Commissioner to file and serve written submissions in relation to the issue.  That then 
occurred and, as I have stated, the Commissioner handed down her decision and reasons on 23 January 2006. 

10 In her reasons for decision the Commissioner sets out in some detail both the submissions of the present applicant and the 
present respondent before referring to her consideration of the matter. 

11 The jurisdictional issue arose because of the applicant’s argument, which the Commissioner accepted at first instance, that the 
respondent’s employment was at all times governed by a Federal award.  The specific award was the Liquor and 
Accommodation Industry - Hotels, Resorts and Gaming – (Managerial Staff) - Award 2003.  The respondent worked in the 
class of managerial employees as defined in clause 8.7 of the award. 

12 Essentially there were three or perhaps four arguments before the Commission as to why it was said that the Commission did 
not have jurisdiction. 

13 The first of those was that clause 12 of the award, which was essentially a dispute-settling procedure, provided a direct 
inconsistency between the Federal award and the unfair dismissal jurisdiction of the State Commission such that there was no 
room for the unfair dismissal jurisdiction to apply.  Secondly, that clause 11 of the award which provided for termination of 
employment contained a direct inconsistency between the award and the State unfair dismissal jurisdiction.  Thirdly and 
alternatively, there was an argument that each of those clauses provided an indirect inconsistency between the State unfair 
dismissal jurisdiction and the award.  Fourthly, there was an argument that there was an inconsistency between the Federal 
award and the State unfair dismissal jurisdiction because of the fact that it was a Federal award and because of s152 of the 
Workplace Relations Act 1996 (Cth) particularly in light of the fact that s152(1A) of the Workplace Relations Act 1996 (Cth) 
has been repealed. 

14 The Commissioner in her reasons sets out why she decided that the Commission had jurisdiction.  I will not refer to those 
reasons in any detail at this stage. 

15 I should refer to the principles which in my view guide me in the exercise of the jurisdiction to grant a stay.  I had regard to 
those principles in a decision last year of John Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy 
Union of Workers (2005) 85 WAIG 3918 which was handed down on 7 November 2005.  I refer in particular to paragraphs 
[31] to [38] of those reasons which set out the principles.  I will not repeat all of what is there stated but in those reasons I 
placed some particular reliance on the decision of Dawson J of the High Court in Federal Commissioner of Taxation v Myer 
Emporium Limited (No 1) (1986) 160 CLR 220 where his Honour at page 222 said that the jurisdiction:- 

“…  to order a stay of proceedings is only to be exercised where special circumstances exist which justify departure 
from the ordinary rule that a successful litigant is entitled to the fruits of his litigation pending the determination of 
any appeal.  …  Special circumstances justifying a stay will exist where it is necessary to prevent the appeal, if 
successful, from being nugatory.  …  Generally that will occur when, because of the respondent's financial state, 
there is no reasonable prospect of recovering moneys paid pursuant to the judgment at first instance. However, 
special circumstances are not limited to that situation and will, I think, exist where, for whatever reason, there is a 
real risk that it would not be possible for a successful appellant to be restored substantially to his former position if 
the judgment against him is executed.” 

16 Those observations were cited with approval by Pullin J in the decision of Commonwealth Bank v Bouman [2003] WASC 
2005 and by Anderson J with whom Pidgeon J agreed in Hamersley Iron Pty Ltd v Lovell (No  2) (1998) 20 WAR 79 at 
pages 89-90. 

17 In the Full Court of the Supreme Court decision of Eastland Technology Australia Pty Ltd and Others v Whisson and Others 
(2003) 28 WAR 308 the court at page 311 distilled generally applicable principles in relation to applications for stay of 
orders.  In the John Holland Group decision I set out each of those points.  The special circumstances requirement was cited 
in those reasons and also it was said that a central issue will be whether the grant of a stay is perceived to be necessary to 
preserve the subject matter or integrity of the litigation or where refusal of a stay would create difficulties - practical 
difficulties - in respect of the relief which may be granted on appeal. It was said that:- 

“It is often put shortly that it will first and foremost be necessary to establish that without the grant of a stay, the 
right of appeal, whether upon the grant of leave or special leave or not, will be rendered nugatory." 

18 Therefore it seems to me that the primary consideration in considering an application for a stay is what the consequences of 
the stay being granted or not granted are. 

19 There are other considerations which are clearly important which include the arguability of the appeal and what might be 
characterised as the balance of convenience and any other factor which may be relevant, particularly those factors set out in 
s26 of the Act and also bearing in mind the objects of the Act in s6. 

20 In this application if the stay is granted then the hearing of the matter at first instance which is to otherwise go ahead 
tomorrow and the day after will not go ahead.  Ordinarily the appeal would be heard first and if the appeal was successful 
then the matter would not return to hearing but if the appeal was unsuccessful then the hearing could proceed before the 
Commission.  In his submissions Mr Drake-Brockman emphasised the cost that could be involved to the applicant if the 
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hearing were to proceed and to be determined against the applicant and they were then to go to an appeal to the Full Bench 
and be successful in that appeal on the jurisdictional grounds which have been raised before the Commissioner.  On the other 
hand, the current respondent is currently entitled and ordinarily entitled to enjoy the fruits of his success, that success being 
the fact that the Commission was not persuaded that it did not have jurisdiction and therefore is entitled to proceed to hearing 
tomorrow and the next day.  If the stay is granted then he will be prevented from proceeding with the fruits of those orders.  
He would then have to participate in an appeal, succeed in that appeal then go back to a hearing before the Commission and 
succeed in that hearing before he were to be able to enjoy the benefits of the litigation he has commenced.  It seems clear that 
whichever way one looks at it there is going to be expense and possibly unnecessary expense for one of the parties. 

21 It is true that the respondent to the present application has not put any specific information before me as to his current 
circumstances regarding finances or employment or the level of inconvenience that the grant of a stay will have upon him.  
However, it seems to me that it can be readily inferred that there will be cost and expense associated to him in the 
circumstances that I have just described. 

22 If the stay is not granted it seems to me that the appeal will not be rendered nugatory.  The applicant will still have their rights 
of appeal.  If the application before the Commission at first instance is unsuccessful then there will be no need to proceed 
with that appeal.  If the application at first instance is successful then the appeal may still proceed on the jurisdictional 
grounds and other grounds if the appellant sees that there are any other grounds to appeal arising out of the substantive 
decision by Harrison C. 

23 In a decision of the Full Bench late last year, Sealanes (1985) Pty Ltd v SDAE and Others (2005) 86 WAIG 5, the Full Bench 
dealt with a situation where there had been an argument that the Commission did not have jurisdiction.  That issue was 
decided as a preliminary matter but the hearing of the appeal on jurisdiction as well as other grounds of appeal were heard at 
the same time.  That decision serves to emphasise that the appeal rights and the appeal which the applicant may proceed with 
would not be rendered nugatory if the present application was not granted. 

24 It seems to me that this issue is the decisive issue in this matter. 
25 I have had regard to the other matters which have been emphasised by Mr Drake-Brockman which are the arguability of the 

appeal and also balance of convenience issues. 
26 I have already said something about the balance of convenience and it seems to me that I can infer that that is fairly equally 

weighted. 
27 With respect to the arguability of the appeal it is not appropriate to consider the merits of an appeal in detail at this stage; 

firstly, because of the urgent basis on which this matter has been considered, it is not possible to consider the detail of all of 
the arguments which are to be raised on the appeal.  Secondly, because of the nature of an interlocutory application like the 
present, and where the hearing of the appeal if it proceeds is to go before the Full Bench at a later time. 

28 However, it seems to me having read the detailed written submissions of Mr Drake-Brockman, supplemented by his oral 
submissions today, that there is clearly an arguability about the appeal. I accept that the appeal certainly does not raise trivial 
arguments or matters which are not of substance.  I indicated to Mr Drake-Brockman during argument that although I regard 
the appeal as arguable my impression at this stage is it is not a strongly arguable appeal insofar as one might put the 
arguability of the appeal into the balance of things to be considered in determining the application today.  I made mention of 
that because the terms of the award which Mr Drake-Brockman argues are directly inconsistent with the exercise of the Act’s 
unfair dismissal jurisdiction are very similar to clauses of a certified agreement which were considered by the Full Bench in 
the decision of Murdoch University v The Liquor, Hospitality and Miscellaneous Union, Western Australia Branch 2005 
WAIRC 03358 handed down on 19 December 2005.  In that decision in the reasons of myself and those of Smith C there was 
a detailed reference to the terms of the relevant certified agreement which included a dispute settlement clause and a 
termination clause not dissimilar to those contained within the award before the court today and in that case it was decided 
there was no direct inconsistency between those provisions and the exercise of the State unfair dismissal jurisdiction. 

29 With respect to the argument that the Workplace Relations Act 1996 (Cth), particularly in light of the repeal of s152(1A) 
shows an intention to cover the field and, via s109 of the Constitution, ousts the unfair dismissal jurisdiction of the State 
Commission the appellant faces the obstacle that the argument was determined adversely to their position in Gant v 
Multigroup Distribution Services Pty Ltd (2004) QIC 62, a decision of President Hall of the Queensland Industrial Court. 

30 There is one other matter that I should mention in this application.  S49(2A) provides that:- 
"An appeal does not lie under the section from a finding unless in the opinion of the Full Bench the matter is of such 
importance that in the public interest an appeal should lie." 

31 In the appeal notices which have been filed the present applicant has set out factors which it says should assist the Full Bench 
in reaching a conclusion that this matter is of public importance and therefore an appeal should lie.  Again, there is an 
arguability about what has been put forward there, particularly matters relating to jurisdiction and the public importance 
involving a determination by the Commission of the limits of its jurisdiction.  It was matters of that type which influenced the 
Full Bench in the Murdoch University decision to determine the appeal, even though it was also an appeal against a finding 
and became subject to s49(2A) of the Act. 

32 There is also an issue as to whether a party can apply for a stay under s49(11) prior to a Full Bench forming the opinion set 
out in s49(2A).  That was an issue which I determined in favour of the President having that jurisdiction in the John Holland 
case and I do not need to repeat those reasons.  It has not been argued that that decision was wrong by the respondent. I make 
reference to those issues in part because it seems to me that the Act reflects a general intention that ordinarily appeals against 
findings by Commissioners should not be heard by the Full Bench unless there is a matter of public interest.  There is clearly 
a sifting process involved in looking at the appeals against findings which are to be heard by the Full Bench.  That factor has 
some influence as well in my opinion in determining whether a stay should be granted in an appeal against a finding as 
opposed to a final determination of the matter. 

33 As stated, however, in my opinion the most important factor in looking at this application is the consequences of the grant or 
not of the stay. I accept Mr Drake-Brockman’s submissions that there will be expense and cost incurred by the applicant in 
participating in the hearing scheduled for tomorrow and the next day but in my opinion the incurring of the costs and 
expenses is not a sufficient reason, even together with the arguability of the appeal, for me to exercise special jurisdiction to 
grant the stay. 

34 Accordingly the application will be dismissed. 
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2006 WAIRC 03614 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RENDEZVOUS OBSERVATION CITY HOTEL 
APPLICANT 

-v- 
IAN MUMME 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 1 FEBRUARY 2006 
FILE NO/S PRES 1 OF 2006 
CITATION NO. 2006 WAIRC 03614 
 
 
Decision Application dismissed. 
Appearances 
Applicant Mr A Drake-Brockman (of Counsel), by leave and with him Ms E Moran (of Counsel), by leave 
Respondent Mr T Smetana (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on 1 February 2006, and having heard Mr A Drake-Brockman (of Counsel), by 
leave and with him Ms E Moran (of Counsel), by leave on behalf of the applicant, and Mr T Smetana (of Counsel), by leave on 
behalf of the respondent, and the reasons for decision given ex tempore and to be edited and published at a future date, it is this day, 
1 February 2006, ordered that application No PRES 1 of 2006 is dismissed. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Application for— 
2006 WAIRC 03722 

DELTA AUSTRALASIA PTY LTD NEW METRO RAIL SOUTHERN SUBURBS RAILPROJECT, 
STRUCTURAL PROJECT AGREEMENT 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
DELTA AUSTRALASIA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 13 FEBRUARY 2006 
FILE NO/S AG 243 OF 2005 
CITATION NO. 2006 WAIRC 03722 
 
 
Result Discontinued 
 
 

Order 
WHEREAS on 24th October 2005 The Construction, Forestry, Mining and energy Union of Workers applied to the Commission for 
an order pursuant to the Industrial Relations Act, 1979; and 
WHEREAS on 13th February 2006 The Construction, Forestry, Mining and energy Union of Workers lodged a Notice of 
Discontinuance and the Commission decided to discontinue the proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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2005 WAIRC 02950 

THE IRON ORE PRODUCTION & PROCESSING (LOCOMOTIVE DRIVERS) AWARD 2006 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
INTEGRATED GROUP LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
HEARD TUESDAY, 12 JULY 2005, WEDNESDAY, 13 JULY 2005, THURSDAY, 11 AUGUST 2005, 

THURSDAY, 25 AUGUST 2005 
DELIVERED WEDNESDAY, 2 NOVEMBER 2005 
FILE NO. A 3 OF 2005 
CITATION NO. 2005 WAIRC 02950 
 
 
CatchWords New Award – Public Interest - Relevant principles to be applied – Principle 10 & 11 – Award free 

workforce – Common rule Award sought – No Disadvantage Test – Industrial Relations Act 1979 
s.29A, s.36A, s.38, s.40 – Workplace Relations Act 1996 s.170XA, s.170XE – Minimum Conditions 
of Employment Act 1993 

Result Public Interest arguments rejected.  Award may issue. Parties to discuss the terms of the Award  
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr N Ellery of Counsel and with him Ms D’Ascanio for Integrated 

Mr M Borlase for Skilled Group and Skilled Rail 
Mr R Gifford for Australian Mines and Metals Association 
Mr G Blyth for Chamber of Commerce and Industry 

 
 

Reasons for Decision 
1 This is an application to make a new award titled, The Iron Ore Production & Processing (Engine Drivers) Award (“the 

Award”).  The application was filed in the Commission on 29 March 2005, by the Construction, Forestry, Mining and Energy 
Union of Workers (“the Union”).  The application named as respondents Integrated Group Ltd, Skilled Group Ltd and Skilled 
Rail Services Pty Ltd.  The application seeks the award to cover engine drivers working on the BHP Billiton Iron Ore Pty Ltd 
(BHPB) rail system, who are not employed by BHPB.  The respondents say that the area and scope of the Award is, in effect, 
broader than that.  The engine drivers to be covered by the Award are employed by labour hire firms who are contracted by 
BHPB.  The award seeks to apply a salary to those engine drivers which equates to a level 5 engine driver under the Iron Ore 
Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award No. A2 of 2001 (“the BHPB Award”), and various other 
conditions.  The applicant says that the aims of the application are to protect the conditions of engine drivers employed by 
BHPB, and to provide a pay increase for engine drivers who work at BHPB and are employed by labour hire companies. 

2 The application was made in the following terms: 
“1. Title 

This award shall be known as the Iron Ore Production & Processing (Engine Drivers) Award 
2. Arrangement 

1.  Title 
2. Arrangement 
3. Scope and area of application 
4. Wages 
5. Hours 
6. Overtime 
7. Annual leave 
8. Long service leave 
9. Travel and accommodation 
10. Safety equipment, uniforms and necessaries 
11. Redundancy 
12. Dispute resolution 

3. Scope and area of application. 
This award shall apply throughout the State of Western Australia and shall apply to all engine drivers working on 
the BHP Billiton Iron Ore Pty Ltd railroad who are employed by any person or company other than BHP Billiton 
Iron Ore Pty Ltd and to all employers employing such persons. 
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4. Wages 
The hourly rate of wage for employees to whom this award applies shall be not less than the hourly rate of wage 
applicable to a level 5 engine driver to whose employment the Iron Ore Production & Processing (BHP Billiton 
Iron Ore Pty Ltd) Award No A2 of 2001 applies, as varied from time to time. 
A loading of 25% of the hourly rate shall be paid for each hour worked by a casual employee. 

5. Hours 
Ordinary hours of work shall not exceed an average of 48 per week. 

6. Overtime 
Any hours outside or in excess of ordinary hours shall be paid at the rate of time and one half for the first 2 hours 
and double time thereafter. 

7. Annual leave 
7.6 weeks paid annual leave shall be allowed for each year worked. Pro rata leave shall be paid out on 
termination. 

8. Long service leave 
13 weeks paid long service leave shall be allowed for each period of 10 completed years of service. Pro rata leave 
shall be paid out on termination where termination occurs after more than 4 years service 

9. Travel and accommodation 
The employer shall provide and shall pay all costs associated with travel to and from the site and to and from the 
workplace.  The employer shall provide and pay all costs associated with the employee’s accommodation whilst 
at site and the meals of the employee. 

10. Safety equipment, uniforms and necessaries 
The employer shall, at its own cost, provide all necessary safety gear, uniforms and other things necessary for the 
employee to fulfill his duties. 

11. Redundancy 
An employee terminated for redundancy shall receive not less than those benefits prescribed for redundancy in the 
Iron Ore Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award No A2 of 2001. 

12. Dispute resolution 
Where any dispute between the employer and employee arises, the parties shall discuss the same as soon as 
practicable after the dispute arises. 
Where the discussions referred to above fail to resolve the dispute any party to the award may refer it to the 
Commission for resolution by conciliation and/or arbitration.” 

3 The application was served, as directed by the Chief Commissioner, on the named respondents and on the Trades and Labor 
Council of Western Australia, the Chamber of Commerce and Industry of Western Australia, the Australian Mines and Metals 
Association and the Minister for Consumer and Employment Protection, on 29 March 2005 and 11 April 2005.  Clause 3 - 
Scope and Area of application, was published in the required manner. 

4 The named respondents filed a Notice of Answer and Counterproposal on 19 April 2005.  The particulars to the answer and 
counter proposal are: 

“1. The respondents object to the claim. 
2. The respondents maintain the creation of an Award is not in the Public Interest. 
3. Two of the named respondents do not employ persons to whom the Award would apply. 
4. One respondent employs persons to whom the Award seeks to apply under arrangements governed by the 

Workplace Relations Act. 
5. Any other reasons the Commission consider appropriate.” 

5 A conference pursuant to s.32 of the Act was held on 30 May 2005.  At conference the applicant sought programming orders 
for hearing.  The respondents submitted that it was not in the public interest to make the Award.  All employees potentially 
covered by the Award were currently on Australian Workplace Agreements (“AWAs”) and hence the Award would have no 
practical effect.  The respondents further submitted that the changes foreshadowed to the Federal workplace relations 
legislation would make the Award obsolete.  The respondents sought orders that the applicant be required to show proof of 
union membership of who would be potentially covered by the Award.  They submitted that the terms of the Award were not 
appropriate.  The Commission had to consider the needs of the enterprise, yet the Award sought only one classification, 
namely the highest rate for an engine driver employed by BHPB.  The Award would have the same effect as a common rule 
award and would affect other employers; yet no other labour hire firms had been served and the applicant had not been made to 
advertise publicly the application.  Skilled submitted that over 100 labour hire firms operated in this State yet only three firms 
had been served.  Skilled advised that they did not employ any person at that time that was allocated to work on the BHPB rail 
system.  The respondents submitted that the question of public interest, as to whether the Award should be made, should be 
heard first, followed by the merit argument, if need be.  The parties should then resort to conciliation if the Commission found 
that it was in the public interest to make the Award. 

6 The applicant in response submitted that service was completed as directed by the Commission.  The question of coverage of 
the Union, rather than actual membership, was the relevant question.  The applicant opposed dealing with the public interest 
and merit questions via two separate hearings.  If the Commission wished to be satisfied about the attitude of drivers under 
labour hire then a confidential survey could be conducted. 

7 The Commission directed that no additional service was required as no party could advise whether there was any other labour 
hire firm who employed engine drivers in this State.  The matters of public interest and merit would be heard together.  Parties 
were directed also to provide an outline of submissions.  Integrated Group Ltd was granted leave to file an amended Notice of 
Answer and Counterproposal within 14 days. 
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8 Integrated Group Ltd filed an amended Notice of Answer and Counterproposal on 13 June 2005 opposing the claim and 
reiterated that the Award, in its view, was not in the public interest at all and not in the public interest in its present form.  The 
respondent outlined the arguments as to why the Award was not in the public interest and why it did not meet the requirements 
under the wage fixing principles.  The Notice of Answer and Counterproposal also encouraged the Commission to use its 
conciliation powers as to whether an award should be made and if so on what terms.  The Notice of Answer and 
Counterproposal also sought an adjournment of any hearing pending the Full Bench decision in The Construction, Forestry, 
Mining and Energy Union of Workers v BHP Billiton Iron Ore Pty Ltd and Integrated Group Ltd t/a Integrated Workforce 85 
WAIG 1924 (Brandis) matter.  The respondent submitted also that the scope of the Award could have the effect of binding 
other employers (eg. Hancock Prospecting Pty Ltd and Fortescue Metal Group Ltd) and their employees, if made.   

9 Skilled filed an amended Further and Better Particulars of Objection on 13 June 2005 and stated: 
“1.1 Neither Skilled Group Ltd (Skilled) or Skilled Rail Services Pty Ltd (Skilled Rail) employ persons in 

classifications performing work in the area to which the Award sought would apply.”   
During the course of the hearing it became apparent that Skilled Rail had obtained a contract with BHPB.  I will refer to 
Skilled and Skilled Rail generically as Skilled.  The particulars filed also provided argument as to why the Award should not 
be made in the public interest. 

10 The applicant’s outline of submissions was filed on 24 June 2005.  The applicant made it clear that:   
“The terms of the proposed award are intended to ensure that, in broad measure, contract engine drivers working on the 
BHP railroad receive the same major benefits as BHP engine drivers working on the BHP railroad.” 

The applicant went on to set out the reasons why, in its mind, it is industrially necessary and desirable that an award be made.  
The applicant submitted: 

“6. As far as the applicant is aware, IW’s policy is to employ engine drivers who are to be deployed on the BHP 
railroad only on an AWA under the Workplace Relations Act 1986. 

7. For the purpose of that Act the AWA must meet the no disadvantage test: 
s17OXA. The no-disadvantage test requires measurement of the AWA against a relevant award or, where none, a 
designated award: s17OXA(2), 170X. 

8. As the respondents are award free in relation to the employees to whom the proposed award would apply, there is 
no relevant award within the meaning of s170X. 

9. Accordingly, an award must be designated by the Employment Advocate or the Commission under sl7OX for the 
application of the test in s17OXA(2). 

10. It appears that the Employment Advocate may have designated the Hamersley Iron award for the purpose of the 
no disadvantage test to be applied to IW’s AWAs with its engine driver employees who are deployed on the BHP 
railroad. 

11. The terms and conditions of employment, including wages, under the Hamersley Iron award are significantly 
inferior to the award applicable to engine drivers employed by BHP being the Iron Ore Production and Processing 
(BHP Billiton Iron Ore Pty Ltd) Award No A2 of 2001. 

12. The consequence is that IW engine drivers working on the BHP railroad are paid significantly less that BHP’s 
engine drivers.  This causes dissatisfaction and the potential for disputation on the part of: 
• the BHP engine drivers whose terms and conditions of employment are threatened by the use of cheap 

labour; and/or 
• the IW drivers who receive significantly less than the BHP drivers for the same work 

13. This iniquitous situation will be remedied by the making of the award in that there will then be no scope for the 
Employment Advocate to designate an inferior award: see s17OXE(1)(b). 

14. In any event, irrespective of the above, IW’s AWAs provide for a level of payments to their employees which are 
significantly below those in BHP award.  The making of the proposed award will assist in the remedying of that 
situation. 

15. That the proposed award will do its work and have effect via the no-disadvantage test of the Workplace Relations 
Act is not a reason why, in the public interest, the award should not be made. 

16. The Industrial Relations Act specifically recognizes that there is interface between the state and federal systems of 
industrial regulation; this is confirmed by common experience.” 

Preliminary Issues 
11 At hearing Mr Ellery made application that the Commission should determine as a preliminary issue whether an award should 

be made.  If the Commission determined that an award should be made then the Commission should allow the parties to 
negotiate privately or in conciliation concerning the terms of the award.  This should occur prior to any arbitration about the 
terms of the award.  Mr Ellery submitted that the Commission is bound to seek to resolve matters through conciliation.  The 
Commission could not be satisfied that conciliation has been properly attempted in this matter, or that conciliation cannot and 
will not progress matters between the parties.  If the Commission were to dismiss this preliminary application then the normal 
course, involving conciliation to at least reduce potentially the number of matters to be arbitrated, will not be followed and 
improperly so.  Integrated have considerable difficulties with the scope clause of the award which may be able to be resolved 
through conciliation.  If the Commission hears the merits of the award terms then that opportunity will be denied.  The scope 
of the award will have relevance to a wide range of parties not represented at hearing and who have not been served. 

12 Mr Borlase on behalf of Skilled endorsed the submissions made by Mr Ellery.  He submitted that the normal course for the 
Commission was to first decide the public interest question as to whether the award should be made.  If the application passed 
that hurdle then conciliation between the parties should be fostered.  Mr Borlase likewise referred the Commission to a number 
of decisions of the Commission.  He submitted that it is difficult for the parties to turn their minds, with any degree of 
seriousness and commitment, to negotiations if they hold the strong view that their public interest argument is valid.  He 
submitted that the first conference was little more than a programming exercise.  The companies he represents have not been 
involved in any separate discussions with the applicant union.  Mr Gifford and Mr Blyth supported the submissions made on 
behalf of Integrated and Skilled. 
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13 Mr Schapper opposed the application by Integrated.  He submitted that there was no point in the union having discussions with 
Skilled Group or Skilled Rail Services as they do not employ anyone who would be covered by the award.  Mr Schapper 
submitted that the union had put to Integrated a without prejudice offer to settle the matter.  Following this the Commission 
convened a conference and there were subsequent discussions which ended in a rejection by the company of the union’s 
proposal.  The union and Integrated are at odds as to the terms of the award.  The Commission should not get preoccupied with 
procedure and should deal with the matter efficiently. 

14 The Commission is not aware, and has not been made aware, of any other employer who might operate as a labour hire 
company supplying labour in the form of engine drivers in this State.  There are arguments concerning the scope of the award.  
I will deal with these in detail later, however, the award on the applicant’s submission is directed to personnel who work as 
engine drivers on the BHPB rail system.  The applicant complied with the directions for service of the Chief Commissioner.  I 
do not see a need to require additional service.  As for the issue of dealing with the question of public interest first there is no 
need or requirement to do so in my mind.  There is a requirement to conciliate.  It was apparent from the first conference and 
the second conference that Integrated were not minded to settle on terms of an award in advance of the Commission 
determining whether an award should not be made.  Skilled were not involved in the second conference, and at that time and at 
the commencement of hearing, did not employ any person who would be covered by the award.  The public interest issue is 
separate to the terms of the award.  However, the two matters cannot be separated completely.  In my view, it was better to 
hear all the details of both issues at the one time.  Bearing in mind that s.32A of the Act does not prevent conciliation at any 
time, even though a matter is being or may have been arbitrated.  Subject of course to the matter still being live before the 
Commission. 
The Evidence 

15 Mr Mark Thomas, a Locomotive Driver with BHPB and CFMEU Hedland Lodge Secretary gave evidence for the applicant.  
He says that he has been employed as an engine driver for BHPB for nearly 8 years.  Mr Thomas says that contractor drivers 
with Integrated are currently receiving $50.25 per hour.  In comparison he says that the hourly rate for a Level 5 award driver 
is $58.00 (plus an additional 20% if the driver is a casual).  He says that instead of employing permanent staff, BHPB is 
employing contractors resulting in less permanent staff being employed.  He comments that “cheap labour undermines the 
position of permanent staff” (Transcript p. 93).  

16 Mr Thomas says that while contractors have been approached to join the union, most of them have declined to do so.  He 
attributes this to the insecure nature of casual work and “the environment up there” (Transcript p.94).  He says that the 
contractors want a pay increase and “they haven’t objected when we’ve said we’re going to apply for an award for them” 
(Transcript p.94).  When cross-examined by Mr Borlase, Mr Thomas conceded that the contractors had not gone to the union 
asking them to make the present application. 

17 Mr Thomas gave evidence that the Integrated contract employees are on a fly in/fly out arrangement.  He thinks that it is 
structured so that they have 12 days on/10 days off.  Mr Thomas says that there are two contract employees of Integrated who 
do not operate locotrol trains on the Newman main line and there might be some work train drivers. 

18 Mr Thomas says that in the BHPB Award, Level 5 drivers “operate all trains over the BHPB railroad, locotrol trains and the 
work trains” (Transcript p.96).  In comparison, he say that the Level 4 drivers can only drive trains with 110 cars or less as they 
cannot drive locotrol trains.  Mr Thomas says that Level 4 drivers are out to, “Boodarie most of the time, out to Yarrie, and in 
the yard” (Transcript p.97).   

19 Mr Thomas says that the BHPB Award also provides for Level 1, 2 and 3 drivers.  He says he understands that Level 1 is a 
trainee classification.  He says he was a Level 2 driver for 6 weeks while he did training on the BHPB system.  He says Level 3 
drivers can only shunt in the yard but are not allowed to drive.  To Mr Thomas’ knowledge, there are no employees of BHPB 
currently working as a Level 4 driver or below and there are about 115 to 120 BHPB drivers.  Mr Thomas says that he is aware 
that other rail line operators have similar classification structures to BHPB based on skill. 

20 Mr Craig Hudson, the National Manager of Mining and Resources for Integrated gave evidence that Integrated is a diversified 
service provider of labour to the Australian market.  Mr Hudson says that Integrated currently employs around 520 internal 
employees and engages in excess of 6000 full-time equivalents in the labour hire business. 

21 Mr Hudson says that he believes that Integrated first supplied locomotive drivers to BHPB in December 2000.  After 
discussions with BHPB, Mr Hudson says that, “we created an arrangement which was acceptable to both parties to engage 
candidates in the business of locomotive driving” (Transcript p.106).  He believes that locomotive drivers were initially paid an 
hourly rate of $46 an hour (as casuals).  There was a commencing roster of 12 days on/10 days off, but that soon varied for the 
different roles that the drivers undertook on the railroad.  Mr Hudson says that Integrated have, “people working on different 
rosters, but there are certainly people working 12 days on/10 days off, as we speak” (Transcript p.107).  All these drivers are 
fly in/fly out.  Integrated has no residential drivers working for BHPB.  Mr Hudson says that when the drivers commenced they 
were employed under AWAs which were registered with the Office of Employment Advocate (“OEA”).  The AWAs that were 
ultimately registered were assessed for the purposes of the No Disadvantage Test against the Iron Ore Production and 
Processing (Hamersley Iron Pty Ltd) Award 1987 (“the Hamersley Award”). 

22 Mr Hudson says that when, “we initially placed people on site, they were all of a similar skill level and doing one particular 
role which is main line haulage work, heavy haulage work, and they were all paid a particular rate of pay.  Since then, and the 
further negotiations with BHPB we have engaged drivers at different levels of skill and they have been entitled to a lesser rate 
of pay.  So as they have developed their skills and been passed out they have earned different remuneration levels” (Transcript 
p.109).  Mr Hudson gave evidence that Integrated currently has three rates with BHPB.  One rate is for yard operators, one for 
work train operators and Boodarie line operators and a third rate for main line heavy haulage work.  Mr Hudson believed the 
rates to be $50.25 per hour for main line work, $46.50 per hour for Boodarie and work train and $37.50 per hour for yard. 

23 Mr Hudson says there are currently 14 drivers employed by Integrated.  He thinks that eight are doing main line work, three 
are doing Boodarie work and three are currently doing work train work.  All have the same AWA with different rates inserted 
into them.  Mr Hudson says that Integrated intends to continue to employ drivers under AWAs.  A dispute arose regarding the 
banking of trains and the rate of pay that came with that.  Mr Brandis, at that time a driver with Integrated, utilised the dispute 
resolution process under the AWA which led consequently to the Employment Advocate informing Integrated that there was 
no room to move to alter Mr Brandis’ rate of pay under the AWA.  Consequently, Mr Hudson says it was decided that, “we 
would pay not only Mr Brandis, but all the others that were involved in banking at the higher rate of pay, in fact, back paid 
candidates were their pay had been reduced.  So I believe that matter was resolved accordingly” (Transcript p.112). 

24 Mr Hudson describes the nature of Integrated’s contract with BHPB as follows: 
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“Fundamentally the contract engages Integrated Group Limited to provide locomotive drivers on a at needs basis for the 
BHP Billiton Iron Ore operations doing fundamentally whatever is required from an operational aspect for the railroad.” 
(Transcript p.112) 

25 Mr Hudson says that the contract could be described as a costs plus contract.  It has no pre-determined outcome and the margin 
which Integrated receives varies from time to time.  He says that in addition to the rate of pay paid to locomotive drivers there 
are statutory costs incurred by Integrated being workers compensation, public liability, payroll tax and superannuation.  He 
also says there are other costs associated with running or administering the contract.  Integrated puts a margin onto the cost of 
the business which is charged to BHPB.  Mr Hudson says that BHPB has asked Integrated to supply more staff. 

26 Mr Hudson says that if the proposed award rate of pay and 25 per cent loading for casual employees were accepted that would 
result in around a 62 per cent increase over the existing base that locomotive drivers are currently paid.  This is a 62 per cent 
increase in the total cost of employment for a person.  The statutory on-costs would also increase such as superannuation.    

27 Mr Hudson says that if Integrated had to incur a 62 per cent increase in the cost of employment, Integrated would not remain in 
business for long as it would make a loss.  Mr Hudson says that he was told by Mr Ritchie of BHPB that they probably would 
not engage people through Integrated, if Integrated was to pass on the increased costs, as the project would be cost prohibitive.  
Mr Hudson says it is his view that BHPB would cease using Integrated’s services if Integrated had to pass on those costs.  Mr 
Hudson says that in November 2002, Integrated increased the wages paid to locomotive drivers and consequently adjusted the 
rates of charge to BHPB.  The adjustment of rates has been a matter of negotiation between BHPB and Integrated and has 
resulted in Integrated’s profit margin being squeezed.  Mr Hudson says that the proposed award would also increase costs 
because some of the drivers work on a 12 on/10 off roster and the proposed award could involve having to pay drivers 
overtime rates. 

28 Mr Hudson says that if Integrated were required to provide the conditions contained in the proposed award it would impact 
quite severely on Integrated’s capacity to enter into any contracts with other operators of rail.  Mr Hudson says the premium 
rate of pay under the BHPB Award would put Integrated right out of the marketplace for other railroad operators.  He says that 
the rate would be a higher rate than what other railroad operators apply to their own staff.   

29 Mr Hudson says that depending on what level Integrated locomotive drivers have been engaged at, they go through training 
and a passing out process to authorise them to take the next level of remuneration.  He says as follows: 

“Well, we’ve engaged people that have commenced work on - - as yard operators, initially, who have commenced work 
doing the shunting work in the yard only, and then after a given period of time when their skill level has increased they 
have been passed out, as it were, to operate the Boodarie/Yarrie line, and we’ve also had drivers that have come to work 
with BHP who have had previous heavy haulage experience and, again, they have been subject to the same process 
while they learn the BHP railroad, so even with heavy haulage - - prior heavy haulage experience, they will commence 
in the yard from where they go to the Boodarie/Yarrie line from where they go to the main line.” (Transcript p.119) 

30 Mr Hudson says that if the proposed rate were to apply to all drivers there would not be any incentive to engage drivers at a 
lower classification level.  He further says that it would be a major disincentive to have to pay a trainee or a person with a 
lesser skill level at the maximum rate of pay. 

31 Mr Hudson gave evidence that other labour hire firms operate in a similar fashion to Integrated.  He believes that they would 
have similar costs to Integrated that would have to be accommodated in terms of structure.  If Integrated were required to 
utilise the award for the purpose of the No Disadvantage Test, and effectively apply those conditions to AWA employees, 
Integrated would not be competitive to provide similar types of classifications of locomotive drivers to other rail organisations.  
Mr Hudson also gave evidence that other employers bound by the claim would experience a similar inability to provide labour 
to clients. 

32 Under cross-examination, Mr Hudson agreed with the proposition that, if all labour hire companies who supply drivers to 
BHPB had a common base, then they would have to compete for the business by being efficient rather than by how far they 
could cut the engine drivers’ rate.  Mr Hudson conceded that the increase in the rate of pay for 14 employees produces a very 
small increase in workers compensation, PI and payroll tax having regard to the bill for 6000 employees.  Furthermore, Mr 
Hudson acknowledged that his 60 + per cent calculation double counted both sick leave and annual leave as well as the casual 
loading. 

33 Mr Hudson says Integrated opposes the application in its current form.  Mr Hudson says that there is a justification for the base 
hourly rate for a main line driver with Integrated to be different from that of a mainline driver employed by BHPB.  He says 
that the BHPB Award relates to circumstances that have evolved over many years.   

34 Mr Hudson gave evidence that besides the 12 days on/10 days off roster, there are a variety of rosters worked.  These include 
working 2 weeks on/2 weeks off and the work train drivers work a fairly irregular roster which embraces a number of hours 
over a two month period.  They then have one month off. 

35 Mr Hudson says that the average weekly hours worked are 46.  Mr Hudson gave evidence that none of the roster arrangements 
exceed 48 hours per week.  Whatever the roster configuration, Mr Hudson’s understanding is that Integrated drivers at BHPB 
are working rosters which average 46-48 hours per week. 

36 Mr Hudson says that the OEA initially used the BHPB Award for the purpose of the No Disadvantage Test to be applied to the 
AWAs.  When the new BHPB Award came down that was found or deemed to be inappropriate.  Mr Hudson says that the 
BHPB Award was inappropriate because “the new BHPB Award embraced a number of issues which were historical issues 
surrounding the many years of disputation and negotiation with the unions and related specifically to a residential workforce 
quite clearly irrelevant to what we were providing to BHPB at the time” (Transcript p.134).  Mr Hudson says this occurred in 
2002.  Mr Hudson then gave evidence that Integrated sought clarification from the OEA on the relevance of the new BHPB 
Award as opposed to other awards that existed at the time.  Mr Hudson says that Integrated nominated the Hamersley Award 
as a potential award.  He says that it was a concern that Integrated would have to increase its charge rate if AWAs were 
measured against the new BHPB Award. 

37 Mr Hudson acknowledges that the outcome of the representations to the OEA was that the OEA moved away from the BHPB 
Award and went to the Hamersley Award.  Mr Hudson agrees that “it was the intent of Integrated that the OEA would use the 
lesser paying Hamersley Award for the purposes of the No Disadvantage Test in lieu of the new BHPB Award.” (Transcript 
p.141).  Consequently, Mr Hudson says the determination by the OEA very much suited Integrated’s business because it 
“allowed us to continue our current modus operandi” (Transcript p.141).  Mr Hudson acknowledged that the effect of having 
the OEA designate the Hamersley Award was that Integrated would not have to pay drivers more and would not have to go to 
BHPB for more money for the purposes of the contract. 
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38 Mr Hudson says it would be more expensive to employ people under a casual loading of 25% than it would on a permanent or 
full-time basis (Transcript p.147-148). 

39 Mr Hudson gave evidence that Integrated’s drivers stay at the Lodge whilst in Port Hedland.  Whilst at Newman and Yandi 
they stay at quarters.  He says of the Lodge “Compared with the type of accommodation which is typical with the mining 
industry the facilities and the quality and the standard of the rooms there is, in fact, quite superior” (Transcript p.152).   

40 Mr Hudson says BHPB pays for all of the travel for Integrated drivers.  He says that Integrated provides all of the basic PPE.  
Any specialist equipment is provided by BHPB. He says Integrated’s responsibility is to provide steel cap boots, safety glasses, 
hard hats and the suitable apparel. 

41 Importantly there is the following exchange under cross examination: 
“Now, you'll remember, no doubt, clearly your evidence given to the Commission in Mr Brandis' case?---Yes, I do. 
You remember telling the Commission, Mr Hudson, that - - do you remember telling the Commission that when 
Integrated start work in a client's environment it's preferable to have them, that is, your staff, treated in the same fashion 
as their staff for conditions of work, et cetera?---Yes.   
And it's desirable, isn't it, that your drivers doing the same work as BHP drivers, be paid the same rate?---Not 
necessarily” (Transcript p.153) 
…………… 
“But the type of work your fellows do is exactly the same as the type of work that the BHP fellows do?---Yes, but I 
come back to the previous example where we had exactly the same situation. Two - - two instruments, quite legitimate 
instruments, people doing exactly the same job in the same environment being paid legitimately two different amounts 
of money” (Transcript p.154). 

42 Then in response to further questioning from Mr Schapper as to “why shouldn’t your drivers get paid hour for hour the same as 
a BHP driver?”, Mr Hudson says as follows, “As I’ve endeavoured to explain, my belief is that the current award which is used 
to remunerate BHP employees doesn’t bear relevance to the engagement of our contract staff” (Transcript p.155).   

43 Mr Hudson says the Integrated drivers are paid from the start time of their roster at work.  Integrated drivers’ rosters are done 
up by BHPB and if they work a 12 hour roster, they are paid for those 12 hours (Transcript p.156). 

44 Mr Hudson says that if he paid train drivers $20 per hour less than their current rate he would have difficulty attracting train 
drivers.  There is an expectation that people achieve a certain level of remuneration once they have achieved a certain skill 
level.  There is a, “fairly limited supply of highly skilled locomotive drivers” (Transcript p.157). 

45 Mr Hudson says that it has been indicated to him that BHPB have achieved some very good outcomes from the engagement of 
Integrated drivers through the flexibility of working rosters and their ability to change roles during shifts.  He says that 
Integrated drivers do have time off.  Breaks would be from a minimum of a week, but normally two weeks and some of them 
have certainly taken more.  He says they are often taken at least once a year. 

46 Mr Michael Llewellyn gave evidence that he is the Industrial Relations and Personnel Manager for Total Marine Services, 
which is a wholly owned part of the Integrated group.  His role includes managing a team of personnel officers, providing 
labour and crewing of vessels.  He is also responsible for industrial relations matters at Total Marine Services.  He assists with 
the industrial relations matters in the Integrated group.  Part of this includes a regular Friday hook-up to provide advice to the 
mining group, which has responsibility for locomotive drivers, and general advice to anyone that may require it.  He has been 
employed with Integrated since 13 September 2004. 

47 Mr Llewellyn gave evidence that his background in the iron ore industry stretched back to 1981 at Hamersley Iron as an 
electrical assistant.  He had various roles and held the position of AWU convenor in Tom Price from 1984 through to 1993, 
with a break in 1986 and 1987.  He says that he handled the negotiations at Hamersley for the 1985 Award, assisted in 1987 
and did it again in 1989 and 1992.  In 1989 – 1990 he worked across Hamersley’s three operations, Tom Price, Dampier and 
Parabadoo, introducing multi skilling.  In February 1993 he left Hamersley and was based in Karratha as an AWU official.  He 
says that in 1998 he took over responsibility for BHPB and had carriage of that until 6 months before leaving the AWU.  He 
was the primary representative for the AWU for the BHPB sites in the north of the State.  He ran all the industrial matters and 
did all the representation for the AWU in relation to the new BHPB Award. 

48 In relation to industrial instruments on BHPB sites Mr Llewellyn says that there had always been collective bargaining 
agreements that were registered as section 41 agreements.  He says that the base award came from an amalgamation of the 
Mount Newman Mining and Goldsworthy amalgamation; EBA 1 was then registered in 1993 and EBA 2 built on top of that 
and was registered in 1995.  EBA 3 was the last to be registered in 1997.  A later agreement was negotiated for Drivers Only 
Operations.  He says that there was a stack of agreements that provided flexibilities and wage increases and on top of these 
there were site based agreements.  In relation to Exhibit 5, Mr Llewellyn says that he became familiar with these documents 
when he took over from the previous official in 1998.  The agreements along with the award formed the terms and conditions 
on site.  These agreements covered everyone who was covered by the award.  Mr Llewellyn says that at one time Technical 
Assistants were trained to drive trains in and out of the workshop.  Previously locomotive drivers had to be there to move the 
train/plant around.  Additionally, track gangs were allowed to operate the steel train.  He imagines that previously a locomotive 
driver had to do this.  Other flexibilities or changes related to long trains allowing crews to work on ore satellite bodies, 
removing the company run taxi service, by using commercial contractors, and staff not performing wages work.   

49 There was a defined industrial relations procedure at BHPB.  It was a matter that was before the Commission at the same time 
as the award matter.  Mr Llewellyn says that in 1999 BHPB decided they would withdraw from this previously agreed 
position.  The industrial relations procedure covered everyone in the operation, with a slight difference at Finucane Island.  He 
says that the procedure provided for a status quo provision for disputation, this left matters as they were while the steps of the 
procedure were followed.  At point 4.0, “Termination of Employment”, if BHPB terminated someone, as long as the union 
filed an application within 5 days, the employee would continue on pay until the matter was resolved. “Utilisation of 
Contractors” related to the steps that BHPB had to go through if they wished to use contractors on site.  There was the ability 
to dispute the introduction of contractors.  “Site union representatives” related to the rights of convenors, what they can do and 
how to obtain a work release. 

50 Mr Llewellyn says that in the lead up to the 2002 Award he presented the case for the AWU.  This case arose due to BHPB’s 
introduction of AWAs in 1999.  The company would not renegotiate the 1997 agreement unless it had the same terms as the 
AWA.  Mr Llewellyn says that he tried and failed to have a number of provisions maintained in the 2002 award, being the 
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status quo provision and the restriction on the use of contractors.  Mr Llewellyn says the award was to be a minimalist award 
which provided for significant wage increases. 

51 In relation to wage rates in the award, Mr Llewellyn says that the starting point was the rates in EBA 3 and the Driver Only 
agreement.  CPI increases were examined, as were the flexibilities which the company received, productivity improvements 
and the capacity to pay.  Mr Llewellyn says that the flexibilities related to BHPB having the ability to manage the operation.  
The limitation on contractors was removed, the industrial relations procedure was removed, there was no longer a requirement 
to pay for union meetings, convenors lost all their paid time, and an introduction of change without status quo provision was 
introduced.  Mr Llewellyn says that all the restrictions were removed. 

52 Mr Llewellyn says that the Hamersley Award has only received safety net adjustments since 1993 when they went on to state 
workplace agreements.  The Hamersley Award is a minimum rates award.  The rates in that award cover about 15 workers.  
The award included locomotive drivers.  In relation to the BHPB Award, fly in/fly out arrangements are not covered.  He says 
that fly in/fly out is a different way of working.  In relation to Integrated, their employees work either 12 days on/10 days off, 
or 2 months on/1 month off.  These arrangements are different to what is currently in the BHPB Award.  He says that 
Integrated workers are transported, accommodated and fed at company expense.  He says that the value of the accommodation 
and messing is approximately $90 a day. 

53 Mr Llewellyn says that Integrated provide BHPB with skilled labour for rail or skilled supplementary labour on demand.  
BHPB advise Integrated how many drivers they need; Integrated find these drivers and fly them in and out.  He considers that 
BHPB Award provisions are not relevant or appropriate to locomotive drivers employed by Integrated.  The wage rates at 
BHPB were set bearing in mind the efficiencies and productivity gains the company achieved from their workforce.  The 
award being sought requires Integrated to provide industry redundancy standards.  This is not appropriate for Integrated’s 
business. 

54 In relation to the proposed scope clause for the new award, Mr Llewellyn says that this means that if Integrated employs a rail 
driver anywhere in Western Australia, they will have to pay him the rate applicable at BHPB.  If Integrated obtained a contract 
with Westrail, Integrated would have to pay BHPB rates.  In relation to the hours clause, “ordinary hours shall not exceed an 
average of 48 per week”.  He is unsure over what period this averaging would apply.  There is not sufficient information in the 
award.  The overtime clause is a fairly standard provision provided the ordinary hours can be identified. 

55 Mr Llewellyn says that he understands that if the award were to issue, this would end Integrated’s rail contract with BHPB.  
The General Manager of Mining, Mr Hudson, told him this.  This makes sense because the pay rates plus on costs for 
transport, accommodation, messing, workers compensation, protective gear and Integrated’s mark up would make it 
unprofitable for BHPB to use a contractor.  Mr Llewellyn’s view is that the award is a common rule award and is simply a way 
of limiting the use of contractors.   

56 Under cross examination from Mr Borlase Mr Llewellyn says that the figure of $90 was formulated back in 1999 and would 
now be higher. 

57 Under cross examination from Mr Schapper, Mr Llewellyn says that he worked directly for the AWU from 22 February 1993 
until 29 August 2004 as an employee or elected official.  He assisted the AWU from the end of 1984 through to August last 
year.  He agrees that during that time he had an employee/union outlook.  He agrees that his outlook has now changed in some 
areas.  He says that if you asked him years ago his desire would have been to remove contractors from the workplace; now 
working for a contractor, his desire is to go out and get contracts that assist Integrated. 

58 Mr Llewellyn says that he is not familiar with the steel train but understood it to be the train that takes the actual rail to be 
placed on the track.  He understood that the locomotive driver moved the train to site and then the track crew were able to 
move the train at site.  He says that it is normal industrial practice that you could not shunt a train in and out of a workshop 
unless you were passed out as being competent.  He agrees that a person cannot operate the locomotive on the main line at all 
without being passed out to do so. 

59 Mr Llewellyn agrees that the award sought in this application does not contain any of the restrictions or inflexibilities that 
existed under the BHPB arrangements pre the 2002 award.  When the BHPB Award was made not many restrictions were left.  
He agrees that BHPB maintained that the BHPB Award is less flexible than arrangements under AWAs.  He agrees that this 
award application is for a minimalist award.  He says that the hours clause is a recipe for argument.  He agrees that if clause 5 
of this award referred to the average of 48 hours per week is to be over the duration of the roster cycle, it would make more 
sense. 

60 Mr Llewellyn says the Hamersley Award has not been completely cancelled by the federal award.  He agrees with the 
statement that if someone had an entitlement under a state award then that entitlement would be preserved by force of the 
federal award. 

61 Mr Llewellyn agrees that BHPB provides subsidised messing facilities for its own employees who are residents in the Pilbara.  
He says that BHPB provides the Home Ownership Plan to employees.  This is a complex arrangement whereby direct 
employees can purchase their home on beneficial terms.  BHPB also provides rental accommodation.  This is provided to 
direct employees on a subsidised basis. 

62 In relation to the scope clause, Mr Llewellyn says that he believes that it will apply throughout Western Australia and to people 
working at BHPB who are not directly employed by BHPB.  He does not agree that the words “working on the BHP railroad” 
limits the application of the award.  Mr Llewellyn says that there is nothing in the clause to say that it is restricted only to 
BHPB’s railroad.  He does not believe in “intent” in scope clauses; the scope clause must express where it applies.  In relation 
to his statement that Integrated will lose business if the award is made, Mr Llewellyn says that he obtained this understanding 
from Mr Hudson. 

63 Mr Llewellyn is aware of the concept of comparative wage justice.  He agrees that two people working side by side would 
expect to receive the same pay.  In practice it depends upon who the employer is and what different benefits make up the 
package the worker is receiving.  He agrees that the situation of having an Integrated employee earning $50 an hour maximum 
and a BHPB worker next to him getting $58 per hour plus extras will cause dissension. 

64 Mr Llewellyn says that he is familiar with the No Disadvantage Test in terms of AWAs.  The award used for this purpose is 
one to which the employer is a respondent, or one that is an appropriate award.  He agrees that he was shocked and outraged by 
the approach of the Office of Employment Advocate to applying the No Disadvantage Test.  He does not have any direct 
knowledge of how supervision works on the BHPB sites, but Integrated provides labour and these employees are supervised by 
the BHPB supervisor.   

65 Under re-examination Mr Llewellyn says that the award sought is a common rule award and would apply to all labour hire 
companies that supply locomotive operators/drivers.  He says that his understanding of the OEA practice comes from 1993. 
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66 Mr Graham Butler, Locomotive Operations Specialist, Skilled Rail Services gave evidence that BHPB rail pay the highest rates 
to drivers.  In his work for Skilled Rail Services and his previous work on railways he has only dealt with the Rail, Tram & 
Bus union.  He has not dealt with the CFMEU other than on a coverage issue.  He does not believe that the skills required for 
driving on the BHPB rail system are greater than those required for other employers where there might be more varied 
conditions in the trains required. 

67 Mr Graham Butler gave evidence that he is employed by Skilled Rail Service, and has been for three years.  He is the 
locomotive operations specialist and has responsibility for approximately 80 staff supplying labour to four companies.  He says 
that the RTBU has coverage for most of their sites apart from BHPB.  He has been involved in working on three different sites; 
Pacific National, Australian Railways Group and the PTA network.  BHPB locomotive drivers are the highest paid and 
employees want to work for BHPB because they pay higher rates.  He does not believe that the driver skills exercised at BHPB 
are any greater than other locomotive drivers.   

68 Mr Butler considers that if the application were granted it would be detrimental to the Skilled business.  He says it would put 
them out of the labour hire marketplace for rail drivers as the costs will rise substantially.  He says that BHPB, the client, 
would lose the flexibility of dealing through a labour hire arrangement.  Skilled Rail Services also provide 24 train drivers for 
Pilbara Iron Ore. 

69 Mr Butler says if Skilled were to be bound by the proposed award then they would be put out of the marketplace along with all 
other labour providers.  Their costs would rise substantially.  Clients would lose the flexibility provided by labour hire.  There 
is a huge growth in the use of labour hire firms as train drivers are very hard to attract.   He says that clients use Skilled as it 
gives them flexibility and allows them to train their own locomotive drivers and then bring them on line.  Labour hire is mainly 
meant for the short term.  He says that it would be uncompetitive to use the BHPB terms for the No Disadvantage Test and that 
other labour hire suppliers would also be uncompetitive.  He says that they supply 4 workers to BHPB and have 24 other 
employees at Rio Tinto. 

70 Under cross-examination Mr Butler says to grant the application would mean that Skilled Rail Services would be 
uncompetitive in the industry, and it would not be attractive for BHPB to use them.  His understanding of the application is 
that Skilled Rail Services would have to pay drivers increased rates irrespective of which company they work for.  The four 
drivers that are being supplied to BHPB by Skilled are under AWAs.  The increase in rates, if awarded, would have impact on 
the No Disadvantage Test for these AWAs.  The location, competence of driver and the roster under which he or she works all 
have bearing for the pay scale of the driver.  Mr Butler considers that driving block trains, as per the BHPB rail system is not 
as difficult as driving mixed freight trains.  He agrees that the rate paid by Skilled for drivers working at ARG is much less 
than the rate paid for BHPB work.  The ARG rate is not an all up rate.  The only fly in/fly out drivers that Skilled provide are 
for BHPB and Rio.  He says it is not possible to compare the ordinary rate of pay for employers of one site to another site.  
Skilled drivers may change from site to site.  The employees who want to make money go to BHPB.  Skilled employ mostly 
casual drivers but there are approximately six permanent rail drivers within the Skilled employment.  Mr Butler says they use 
the Hamersley Award for the purposes of the No Disadvantage Test because it was more aligned to their business.  He denies 
that the BHPB Award was not used simply because it had higher rates. 

71 Under cross examination Mr Butler says that the Skilled employees at BHPB work on the Asset Development Project.  That it 
is a construction job.  He agrees that the rate of pay for drivers differs between sites.  The rate depends upon the location and 
whether various allowances are included in the rate.  He says that there are a varied range of different factors.  He says that 
location competencies are also a factor. 

72 Mr Butler agrees that the rate is tailored to reflect the skills of a driver.  The rate at site also differs for different trains.  He says 
that ARG drivers would not have any more skills than BHPB drivers, but from his perspective driving block trains is easier 
than driving mixed freight trains.  He says the rate for ARG drivers is less than for BHPB drivers notwithstanding the broader 
level and range of skills required by ARG.  Mr Butler believes that one cannot compare rates at different sites to each other as 
each site is different.  He agrees that as you move people from site to site they are paid differing rates.  Employees move sites 
frequently; somewhere between 3 to 6 months.  Mr Butler says drivers are happy to be with Skilled as the company provides 
them with the flexibility not to be tied down to one job, and to be able to move around to different sites.   

73 Mr Butler says that if the award is introduced BHPB will not employ Skilled.  BHPB would lose their flexibility.  Short term 
labour is very handy and that is why companies use labour hire. Skilled are able to source workers and service what the 
company needs.  Drivers are in short demand and very hard to find.  Skilled do not have a problem attracting workers, even 
though they do not pay the highest rates.  He believes that Skilled manage their drivers well.  He says that workers wish to stay 
with Skilled and are happy to be moved to different sites.  Skilled has the ability to train their workers and increase their 
competencies.  He does not think that Skilled’s ability to attract drivers or their retention rates would be affected if the new 
award was issued.  In regards to being concerned over higher rates and the ability to attract clients, Mr Butler says that it only 
relates to BHPB.   

74 Mr Butler says that drivers provided to BHPB are employed on AWAs.  The initial term of the contract was 7 months and as a 
result employees were put on an AWA for that period of time.  He says that the Hamersley Award was submitted to the Office 
of Employment Advocate for the purposes of the No Disadvantage Test as it was the most appropriate.  The Hamersley Award 
is more akin to Skilled’s business and the rates of pay in the Hamersley Award are consistent with other sites.  He denies that 
the Hamersley Award was submitted as it had a lower rate of pay.  He insists that it was used as it was more aligned to 
Skilled’s business; aligned meaning the national business of supplying drivers to different clients.  He agrees that the 
Hamersley Award does not relate to the labour hire industry and relates to iron ore companies employing locomotive drivers.  
He says that if the Hamersley Award was used for the No Disadvantage Test for all employees it would not affect Skilled’s 
business as the company and client sites are very similar.  BHPB has higher rates and that would affect Skilled’s business.   

75 BHPB is the only site where Skilled uses AWAs.  He says that the BHPB Award is not used for the No Disadvantage Test as 
he believes it is not applicable to Skilled’s business.  Mr Butler says that AWAs were chosen as the BHPB contract was for a 
short term and for a fixed period of time, and to get a commitment from the client and the employees to fulfil the agreement.  
He agrees that AWAs are not used by Skilled elsewhere.  He says that is as a result of people moving around from site to site, 
and that some of the requirements are very short term, eg. to cover for sick leave.  He denies that the use of AWAs was a 
requirement imposed by BHPB.  Mr Butler says that Rob Malpass and he made the decision to use AWAs.  He says that all 
four employees at BHPB are on AWAs and this includes the permanent employee. 

76 Under re-examination as to whether AWAs will be used in the future he says that it will be looked at, but it will depend upon 
the job and the length of the requirement.  He believes that the new award will mean that clients will not use labour hire firms.  
He says that whether a worker is employed casually or on a permanent basis the same principal of different site, different rate 
applies. 
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Closing Submissions 
77 Mr Schapper for the applicant submitted that on the evidence there are clearly different rates paid at different sites.  Hence the 

rate paid at the BHPB site for the purposes of this Award need not have any regard whatsoever to rates paid elsewhere.  This is 
the evidence of Mr Butler.  Mr Schapper submitted that the arguments for Skilled and Integrated are that if they have to pay the 
rates prescribed by the BHPB Award, then BHPB will not use them.  They will lose the business.  In other words, if the rates 
are lifted then BHPB will not use the labour hire services.  Mr Schapper submitted that there was no evidence to that effect.  
BHPB were aware of the proceedings and have not chosen to be represented.  This, in his submission, is a definitive answer to 
the arguments that the Award should not be made because it is the labour hire companies’ business which will be lost at 
BHPB.  The evidence of Mr Butler is that the rates paid at each site are tailored to the circumstances and conditions at each 
site.  Hence a variety of different hourly rates are paid depending on whether the drivers are deployed at ARG or Pilbara Iron 
or wherever.  The principle is that the rates should reflect the conditions at the particular site.  The appropriate rate to use for 
work at BHPB is the rate the Commission has determined should apply to engine drivers on the BHPB railway.  It is also clear 
from Mr Butler’s evidence the only reason why Skilled selected the rate applicable in the Rio/Hamersley Award is because it is 
a lot less than the rate which appears in the BHPB Award.  This goes against the notion of rates being specific to site.  Picking 
the Hamersley rate because it is less than the BHPB rate is a “race to the bottom”.  If Skilled can provide labour to BHPB at a 
less rate than Integrated then they have a better prospect of getting the work.  This would have a flow on effect whereby 
Integrated would respond with a competitive cutting of the rate.  Mr Butler’s evidence is that BHPB use labour hire companies 
because the labour hire companies provide flexibility.  Mr Schapper submitted that BHPB under the award has flexibility.  
Hence there must be some other flexibility provided by the labour hire company which BHPB enjoys.  Under labour hire 
BHPB are free almost entirely of unfair dismissal claims.  They can ask for a driver to be removed at any time.  The overhead 
costs of mobilising employees and engaging them is also a matter for the labour hire company, not BHPB.  Mr Schapper 
submitted that the applicant does not accept the argument about flexibility.  There are plenty of flexibilities available currently 
to BHPB.  The Commission therefore cannot be persuaded that in public interest terms the award should not be made. 

78 Mr Schapper submitted that, having regard to principle 11 of the Wage Fixing Principles and the Structural Efficiency 
Principle, taking account of the industry needs cannot mean that Skilled and Integrated are allowed to pay engine drivers a low 
rate of pay in order to remain attractive to clients.  The employees’ interests are properly taken into account if they are paid on 
proper evaluation of their work, as determined by the Commission.  This evaluation is for drivers driving at BHPB irrespective 
of who is the notional employer.  The Award is a structurally efficient award it only has 12 clauses.  As to casual employees it 
does not have an excess of regulation.  It provides for a 25% loading for casual employees.  It has practically no limitation in 
respect of hours and rosters that may be arranged.  It provides for a dispute resolution clause in accordance with s.48(A) of the 
Act.  The remaining clauses are basic clauses.  The purpose of the Award is simply to ensure the evaluation placed by the 
Commission on engine driving work done at BHPB is as per the BHPB Award.  It applies notwithstanding who they may be 
employed by.  All matters relevant to an award under the Act are contained within the provisions of this Award.  The Award 
meets the terms of the Minimum Conditions of Employment Act 1993 (MCE Act). 

79 Mr Schapper submitted that at BHPB drivers employed by that company are not allowed to drive on the main line unless they 
are qualified at Level 5.  Having said that Mr Schapper submitted that it is probably valid to reflect the existing BHPB Award 
classifications structure into this Award. 

80 Mr Schapper submitted that for all the reasons expressed it was not against the public interest in making this award.  Mr 
Schapper submitted that on the contrary the Award needs to be made to ensure that labour hire companies pitch their rates 
according to the site at which the drivers work.  They should not be allowed to use lower rates from other sites for the purpose 
of cutting the price of labour at BHPB. 

81 Mr Ellery for Integrated Group Ltd in closing submission reiterated the submissions made concerning the question of public 
interest.  He reiterated that conciliation had not been exhausted in this matter.  It could not be said to have been exhausted.  He 
submitted that an award should not be made until there has been opportunity for conciliation between the parties.  If the 
Commission were to decide that an award should issue then the appropriate course would be to allow the parties to have 
discussion with or without the assistance of the Commission in order to determine the terms of the award. 

82 Mr Ellery submitted that there are industrial instruments in place which properly regulate the conditions of employment of 
locomotive drivers.  The drivers are employed under AWA made and approved under the relevant processes under the Federal 
legislation.  There is no basis or need to intrude in these arrangements.  The processes are appropriate, lawful and fair and 
should not be disturbed by the Commission. 

83 Mr Ellery submitted that there is no history of industrial disputation or grievance between the employees and the employer.  
There is no dispute to be resolved.  There is no evidence that the employees are dissatisfied by the current arrangement.  The 
union’s submission that the Commission has properly determined the terms and conditions of employment for drivers at 
BHPB, and hence it should apply to the drivers employed by Integrated is a fundamentally flawed approach.  Mr Llewellyn’s 
evidence is that he was involved in making the BHPB Award.  It is his evidence that contractors in the iron ore industry in 
Pilbara have not received similar rates to those of the principles or operators.  There is no wage fixing principle or requirement 
under the legislation that this should be the case.  Integrated employees are mobilised on the fly in/fly out basis.  Fly in/fly out 
conditions are not within the BHPB Award.  There are fundamentally different considerations for those employees who choose 
to reside in the Pilbara. 

84 Mr Ellery submitted that it was also very clear that the BHPB Award when made was not an exercise in work value.  It was 
part of history and circumstances of that workforce.  There had been a lengthy history of highly regulated, highly unionised 
workforce at BHPB.  There was then major industrial disputation arising from the company’s move to individual contracts.  
The order issued by the Commission reflected that particular unique set of circumstances.  The Commission in making the new 
award said, “A substantial wage increase is justified, given the magnitude of change inherent in the award. The dramatic 
departure from the way industrial relations has been conducted in the past will “yield massive increases beyond those now 
possible”.”  There was a ceding of control by the union and major wage increases were paid as a result.  None of the issues 
pertaining to making this new award apply to the workforce at Integrated.  Therefore to say that an engine driver with 
Integrated should be paid the same as an engine driver with BHPB simply because they are driving on the same railway is 
fundamentally wrong.  Mr Ellery also noted that the Commission at the following paragraph of the decision at page 2046 noted 
that, “evidence reveals a capacity on the part of BHPIO to pay their remuneration increases proposed.”  The position of 
Integrated, and the evidence of Mr Hudson and Mr Llewellyn, is that if the Award is made the work will disappear for 
Integrated.  Mr Hudson said that he spoke to Mr Ritchie of BHPB who indicated clearly to him that if the rates increased then 
that would put Integrated right out of the realms of reality.  If the Award is made then it is quite clear from the evidence that 
the work for Integrated will evaporate.  The Commission should have regard to principle 11 and the needs of the enterprise in 
weighing up this evidence.  This evidence on behalf of the company is not contradicted by any evidence on behalf of the 
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applicant.  The applicant says they wish to bolster the security of employees at BHPB.  In other words, if the outcome of this 
application were that BHPB employed the engine drivers directly then there would be nothing wrong with that in the mind of 
the applicant.  Mr Ellery says this attack on the use of contractors was dealt with by the Commission when they made the new 
award.  He referred to paragraphs 45 and 46 of that decision and he says the union’s position was thoroughly rejected by the 
Commission.  The Commission was firmly of the view that the use of contractors should not be limited.  The union should not 
be allowed to re-argue this matter by this application. 

85 Mr Ellery submitted as to the Hamersley Award it was a result of arbitration rather than negotiation between the parties that 
reflects an arbitrated assessment of work value.  This is the evidence of Mr Llewellyn. 

86 Mr Ellery submitted that the Award fails to comply with principles 10 and 11 of the Wage Fixing Principles.  It does not meet 
the needs of the particular enterprise or industry.  It in effect eliminates that particular enterprise.  The Award does not provide 
for a skills related career path.  The evidence of Mr Hudson is that Integrated do employ employees on different levels with 
different classifications of work and different pay rates.  The Award seeks the 25% casual loading.  The BHPB Award which is 
the basis for this claim provides for a 20% loading.  This percentage is also reflected in the MCE Act.  There is no evidence or 
substance to support this claim.  The new Award seeks a redundancy clause which refers to the generous provisions in the 
BHPB Award.  Integrated by its very nature is a labour hire provider.  Employment with Integrated is not as secure as 
employment with BHPB.  Mr Ellery submitted that it is simply inappropriate to transplant the redundancy clause within the 
BHPB Award to an entirely separate business with different considerations.  As of May this year, a new test case standard was 
applied in relation to termination change and redundancy.  There is no reason why the Commission should deviate from this 
test case standard. 

87 Mr Ellery submitted that the hours clause by virtue of lack of clarity was deficient.  It does not relate in any meaningful way to 
the actual hours that are regularly worked by the current Integrated employees.  It does not link adequately with the overtime 
clause.  The Award should be explicit.  Mr Ellery submitted that the evidence of Mr Thomas and Mr Hudson is clear that 
employees at both BHPB and Integrated progress between levels of competence.  This is not dealt with in the Award.  The 
scope clause is too broad, it covers potentially all train drivers of parties who are bound to this award employed in Western 
Australia.  This may include train drivers at Westrail.  This is the evidence of Mr Llewellyn.  The scope clause for it to be 
amended must be advertised properly.  Given the way the No Disadvantage Test operates, and given the nature of this Award 
and the scope clause, then every time Integrated employed a driver within Western Australia they would have to use the BHPB 
rates for the purposes of the No Disadvantage Test.  This is obviously inappropriate and unjust.  Mr Ellery encourages the 
Commission to adopt the approach adopted by the Commission in the Australian Workers Union and Adecco and Others 
whereby the Commission identified that the operation of the scope clause is too broad and the Commission rejected the 
application and dismissed it entirely.  Mr Ellery submitted that there comes a point where the application is so flawed and so 
wrong that it is impossible to overcome the deficiencies by a process of amendment.  There is no compelling argument or basis 
upon which to disturb the current industrial arrangements that are in place.  The fact that there are AWA’s in place are grounds 
to reject the application.  In this regard Mr Ellery quoted a decision of a Commission in Court on 20 July 2004 concerning the 
BHPB Award whereby the Commission indicated that AWAs were an alternate form of industrial regulation available to the 
company and the Commission should not seek to undermine the statutory options available to the company.    

88 Mr Ellery also raises the Brandis matter which is before the Industrial Appeal Court.  If it is the case that joint employment is 
found then this would almost certainly be argued by CFMEU that, as a matter of law, Integrated employees who provide 
services to BHPB driving locomotives are in the same position as Mr Brandis.  Hence there is a degree of complexity and 
confusion to this application. 

89 Mr Borlase, on behalf of Skilled, adopted the submissions made on behalf of Integrated Group.  He submitted that the public 
interest goes beyond the interest of the employees concerned or the parties for that particular matter.  It is not in the public 
interest to undermine the available forms for industrial regulation.  The use of contract labour is a legitimate form of having 
work performed.  He cited the case Bundaberg Foundry Engineers Ltd v AFMEPKIU and AWU in print PR960367.  It is not in 
the public interest for the union to use this application to seek to restrict or restrain the parties from utilising AWAs or labour 
hire firms.  Mr Borlase submitted that it is obvious from the union’s submissions that this is the outcome they seek.  The 
Award sought is by its nature a common law award and applies to any firm irrespective of whether or not they are actually 
supplying labour to BHPB.  The effect that would have under the Workplace Relations Act is to apply the No Disadvantage 
Test to employees wherever they may work.  The rates of pay being proposed in this Award are significantly higher than any 
other clients that Skilled has.  This would discourage any employer from using Skilled.  Mr Borlase submitted also that it is not 
in the public interest to allow awards to be made based on the concept of comparative wage justice.  This is a discredited 
concept.   

90 Mr Borlase submitted that the Award was not designed to resolve any industrial disputes.  Case law indicates that it is in the 
public interest for industrial disputes to be settled.  Hence the industrial conflict would be heightened by the creation of the 
Award.  The evidence of Skilled is that there are already employees of another union employed by Skilled.  Mr Butler’s 
evidence is that there has already been some form of disputation over membership between the CFMEU and the RTBU.   

91 Mr Borlase submits that Mr Butler’s evidence is that the Hamersley Award was used for the purposes of the No Disadvantage 
Test because it suited the business better.  The majority of the employees they have are engaged on that particular site.  It is not 
correct to characterise Mr Butler’s evidence as being that Skilled used that particular award simply because there was a 
different rate of pay.  In the end it is for the Office of Employment Advocate to determine which is the relevant award to use.  
The public interest goes beyond just the parties.  It would be wrong to make the Award which has a much broader effect than 
the immediate parties before the Commission presently.  If the Commission were to find against the respondent in respect of 
whether it was in the public interest to make the Award then it is essential that conciliation of the actual terms of the Award 
should be held.  There has been no real opportunity available to Skilled Group or Skilled Rail to have discussions about the 
terms of the Award. 

92 Mr Schapper in reply submitted that it is the intention of the applicant that the Award if made would apply prospectively not 
retrospectively.  It is proper for the Commission to have regard to the relationship between the State legislative scheme and the 
role of State awards and the role of Federal scheme and Federal awards.  It is clear that the role of awards in this Commission 
have an important part to play under the Federal Act.  The Award if made will have a considerable effect on the rates of pay 
paid to the drivers employed by the respondents.  It is not the purpose of this application to undermine AWA’s.  This will not 
be the effect of the Award.  Setting the price of labour does not constitute an artificial constraint on AWAs.  There is no 
evidence to indicate that high rates of pay will deter BHPB from utilising labour under AWAs.  The respondents simply say 
that BHPB will use direct labour rather than labour through labour hired services.  What is being sought is simply that 
employees of labour hire firms do not get less than their counterparts who they work with on the BHPB rail system.   
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93 Mr Schapper submitted that the BHPB Award is largely free of restrictions.  The Award the union is seeking to make in this 
application is more flexible than the BHPB Award.  There are in fact no restrictions at all.  No award that the Commission may 
pick, eg the Hamersley Award, is free of the history of that award.  Each award relates to its own history.  One must pick up 
the history of the award and the award must be applicable to the site on which the people are working.  Skilled has this practice 
in that they pay different rates at different sites.  However, using the Hamersley Award is an entirely inappropriate award.  If 
one looks at the Hamersley Award, different rates of pay apply to the day of week that is worked; what sort of work the person 
is doing; at what mine; and the years of service with Hamersley.  It is clear that this award has no relevance to the respondents’ 
drivers.  It is then relevant that Mr Butler’s evidence cannot be accepted that the award was used as it was more in tune to 
Skilled’s business.  The Hamersley Award is an iron ore specific award which bears all the features of awards that existed in 
the Pilbara in that industry 25 years ago.  It is not an award applicable in terms and conditions to modern labour hire company.  
That award no longer has application as it was overridden by the Mining industry (Rio Tinto) Iron Ore Award of 2004.  This 
was apparent from cross-examination of Mr Llewellyn.  The Commission should also refer to clause 3.2 of the Rio award. 

94 Mr Schapper submitted that the fact is that the labour hire employees were working side by side with BHPB employees under 
BHPB rail system.  They should be paid the same.  It is simply not appropriate to use the Hamersley Award of many years 
prior.  The union does not want to see the supply of labour on the BHPB railway on terms and conditions that are inferior to 
those enjoyed by BHPB employees.  To do so would create pressure on the terms and conditions of employment of the union’s 
members who work for BHPB.  There is a dispute about that matter.  The union also makes a claim on behalf of the employees 
of Integrated and Skilled.  The respondents say there is no evidence that these employees are unhappy with their rate.  There is 
also no evidence to suggest they would not be happier with the higher rate of pay.  The union accepts that there needs to be 
some adjustment to the classification clause to reflect different layers of work.  It is quite clear that the scope clause does not 
permit this award to operate beyond the employment of people on the BHPB railway system.  It does not have effect for 
employees of Skilled and Integrated who work elsewhere.  If there is need for amendment to the scope clause to ensure this 
restriction, then this does not need to be re-gazetted.  The effect of such amendment would simply be to make the scope clause 
more limited than the scope clause that has already been gazetted. 
Findings 

95 Having considered the evidence the following findings are appropriate in my view: 
(a) At present only Integrated and Skilled Rail supply drivers by way of labour hire to BHPB.  Integrated provide 14 

drivers; Skilled provide 4 drivers. 
(b) In respect of the drivers employed by Integrated, none of those are members of the applicant union. 
(c) Approximately 115 to 120 drivers are employed directly by BHPB. 
(d) All drivers employed by Integrated or Skilled who work on the BHPB rail are employed on AWAs. 
(e) The rate paid by Integrated for mainline work is $50.25 per hour which compares to the rate paid by BHPB under 

the BHPB Award of $58.42 per hour for a Level 5 qualified driver on the mainline. 
(f) On the evidence of Mr Llewellyn the difference in pay rate can be a source of dissension in the workplace. 
(g) The AWAs for Integrated and Skilled drivers were assessed by the OEA for the purposes of the No Disadvantage 

Test using the Hamersley Award. 
(h) All Integrated and Skilled drivers operate on a fly in/fly out basis. 
(i) Integrated drivers typically work 46 – 48 hours per week. 
(j) With the exception of Mr Brandis there is no evidence of any dispute over pay and conditions by any driver 

employed by Integrated or Skilled. 
(k) Drivers employed by Integrated and Skilled are transported, accommodated, fed and equipped at company 

expense; albeit not all equipment is supplied by the labour hire company. 
(l) It is probable that both Integrated and Skilled preferred the use of the Hamersley Award for the No Disadvantage 

Test as it prescribed lesser rates of pay than those applicable in the BHPB Award. 
(m) The rates of pay for drivers employed by Skilled vary according to which site they work on.  In this case ‘site’ 

means which company engages the labour hire firm. 
Public Interest 

96 Mr Blyth submitted that the Commission should consider firstly whether an award might already apply that covers the relevant 
employees sought to be covered by the Award.  The respondents supported this submission.  Mr Blyth submitted that the 
applicant’s case is that the employees employed by Integrated are currently award free.  These employees are currently under 
AWAs.  These agreements have been subjected to the No Disadvantage Test using the Hamersley Award.  The Commission 
should determine whether the employees covered by this application are in fact subject, under the area and scope of the 
Hamersley Award, to that award.   

97 Mr Blyth submitted that at first blush the Hamersley Award applies to the Iron Ore Production and Processing Industry and 
includes transporting iron ore.  Section 37 gives this award common rule effect.  Therefore the Commission must look at the 
actual terms of the award and secondly must look for the so called common rule provisions of the section.  Unless the terms of 
the award expressly provide otherwise, the award has common rule. 

98 He submitted that the terms of the BHPB Award (84 WAIG 2068 @2069), Area and Scope clause, stipulates: 
“This award extends to and binds:  
BHP Billiton Iron Ore Pty Ltd (“the Company”) and no other employer.” 

So the BHPB Award by its express terms, as is envisaged by s.37(1) of the Act makes it plain that the BHPB Award is not to 
have common rule effect.   

99 As indicated at hearing (Transcript p.78) I do not consider the Hamersley Award to have some common rule application across 
the entire iron ore industry.  Clause 4 – Area and Scope, of that award reads as follows: 

“1) This award:- 
(a) relates to the iron ore production and processing industry as hereinafter defined and as carried on by 

Hamersley Iron Pty. Limited; 
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(b) applies to employees employed by the respondent in any calling mentioned in the award; and 
(c) is restricted in its operation to the area of the State between 18th and 26th parallel of South Latitude. 

(2) For the purpose of this award, the iron ore production and processing industry includes the operations of 
quarrying, mining, crushing, transporting, treating, storing, loading and unloading of iron ore, and work 
incidental thereto.” 

100 It is clear from that clause that subclause (2) is simply an expansion or specification of what is encompassed by “the iron ore 
production and processing industry”.  However, having regard to subclause (1), the award cannot be said to apply generally 
either by reference to subclause (2) or due to the absence of an express term that the award does not have common rule effect.  
Subclause (1) is quite specific and unambiguous in its terms.  The award’s application is restricted geographically, it is 
restricted to employees in callings mentioned in the award who are employed by the respondent (i.e. Hamersley), and it is 
restricted to the industry as carried on by Hamersley.  It is a company specific award.  These are all express terms of that 
award. 

101 I would add that the Mining Industry – Rio Tinto Iron Ore Award 2004 at clause 3.2 states, in part, as follows: 
“Other Awards superseded: 
This award rescinds and replaces in its entirety all federal Awards that have application to the employees covered by 
this award, and operates so as to wholly displace the operation and effect of any State award or order, including an 
enterprise order, which exists at the date of making this award, or which comes into operation at any time that this 
award remains in force.” 

102 It is clear then that the State award, which has not been cancelled, and which in recent times has only been varied by General 
Order, has no effect currently as it has been displaced entirely by the federal award.  Presumably if the federal award were to 
cease to operate, then the State award would have application, but still only for Hamersley or its successor, according to its 
terms.  I will not deal further with any submission that the Hamersley Award might have effect for the purposes of s.170XA of 
the Federal Act. 

103 I will deal then with the various submissions in relation to the public interest.  In relation to the issue of public interest and 
whether an award should be made, s.36A provides that : 

“(1) In any proceedings in which the Commission is considering the making of an award (“the new award”) that 
extends to employees to whom no award currently extends (“the employees”), the onus is on any party opposing 
the making of the new award to show that it would not be in the public interest.” 

104 Mr Blyth submitted that if it is determined that the Hamersley Award does not apply, then the Commission must determine 
pursuant to s.36A whether it is in the public interest for an award to be made.  The onus is on the party opposing the making of 
the award.  This is a matter for the Commission to determine, in the public interest, on the basis of whether an award is made, 
not a particular award that is being sought by the applicant in the proceedings.  Mr Blyth submitted that, “It may be reasonably 
said that if work is award free the apparent policy of the Act is for an award to be made unless it is against the public interest, 
providing that the union otherwise satisfies the obligation on it, we say, that as a matter of merit an award should be made.” 
(Transcript p.28).  I accept each of these submissions as being the requirements of the Act and practice of the Commission.  
Except that it is open for the Commission to hear the whole of the matter, as I have done.  It is also difficult at times to simply 
deal with the question of public interest in general terms, absent a consideration of the terms sought for the Award.  The public 
interest is not defined for the purposes of this Act.  It is a broad notion, which would in part require the Commission to have 
regard to the object of the Act, but also a broader regard to the legislative framework and general legislative policy, and a 
weighing of the facts and interests in the matter (Re. Queensland Electricity Commission & Ors, Ex parte Electrical Trades 
Union of Australia (1987) 21 IR 151; The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of 
Workers, Western Australian Branch v Adecco, Access Personnel, Alpha Personnel and Others 83 WAIG 3335; The 
Australian Workers’ Union, West Australian Branch, Industrial Union of Workers v Advanced Traffic Management & Others 
85 WAIG 177).  

105 There were various submissions concerning the role of the OEA, the role of the Commission, the No Disadvantage Test and 
AWAs.  Section 170XE of the Federal Workplace Relations Act 1996 provides as follows: 

“170XE  DETERMINATION OF DESIGNATED AWARD OR AWARDS FOR THE PURPOSES OF AN AWA 
170XE(1) [Application to Employment Advocate]  If: 

(a) an employer proposes to make an AWA with a person; and 
(b) there is no relevant award in relation to the person;   
the employer must apply in writing to the Employment Advocate for the making of a determination under 
subsection (2). 

170XE(2) [Determination of appropriateness of award]  Upon application, the Employment Advocate must determine, 
and inform the employer in writing, that an award or awards are  appropriate for the purpose of deciding whether the 
agreement passes the no-disadvantage test. 
170XE(3) [Employment Advocate to determine] For the purposes of subsection (2), the Employment Advocate must 
determine: 

(a) an award or awards under this Act regulating terms or conditions of employment of employees engaged in 
the same kind of work as that of the person under the AWA; or 

(b) if the Employment Advocate is satisfied that there is no such award under this Act—a State award or State 
awards regulating terms or conditions of employment of employees engaged in the same kind of work as 
that of the person under the AWA.” 

106 It is apparent that the Award, if made, would have no direct effect in that it would cover no employees.  All relevant employees 
work under AWAs.  The Award would operate as a safety net for now or in the future.  However, more importantly the Award 
would serve the purpose of applying to the No Disadvantage Test (whether by virtue of s.170XA or s.170XE of the Federal 
Act).  This point is made plain by the applicant at paragraph 13 of their outline of submissions.  The respondents submitted that 
it would be an improper exercise of the Commission’s power to make an award for the purposes of fixing “an alleged 
deficiency in the Federal legislation” as submitted by the applicant.  That is the AWAs are said by the applicant to be deficient 
because they are based for the purpose of No Disadvantage Test on the Hamersley Award which, when compared to the BHPB 
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Award, provide lesser rates and conditions.  Mr Blyth submitted that a similar matter was dealt with by the Industrial Appeal 
Court in Chamber of Commerce and Industry of Western Australia (Inc) v The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Western Australian Branch & Airlite Cleaning Pty Ltd & Others v The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Western Australian Branch 82 WAIG 405, the Airlite case, which involved an 
application to vary the Contract Cleaners Award.  The reasons for decision as expressed by Parker J at paragraph 48 and 49 
state: 

“48. Given these features of the legislative scheme it is not open to the Commission, in my view, to exercise its 
jurisdiction to counter their effects.  Doing so involves the Commission setting itself up to assess the 
appropriateness of the policy of the WPA Act and to countermand the effect of legislative measures which 
Parliament expressly contemplated and authorised. 

49. The decision and reasoning of the Commission in this case may be seen as involving the Commission concluding, 
in effect, that the policy of the WPA Act as provided by the Parliament was having deleterious effects on the 
terms and conditions of employment prevailing in the industry as the Commission considered those terms and 
conditions ought to be, and was diminishing the numbers of employees who enjoyed the terms and conditions 
which the Commission considered appropriate. In my view, it is not open to the Commission, when determining 
whether or not it should exercise jurisdiction in relation to an identified industrial matter, to act on such 
considerations, or to seek to counter such tendencies, given that they are directly contemplated and authorised by 
an act of the Parliament to which the jurisdiction of the Commission is subjected by s 7A of the IR Act and s 4 of 
WPA Act. The policy and effect of the WPA Act are matters for the Parliament to review. Whether the effects 
identified in the reasons warrant some adjustment to the legislative structure is for the Parliament, not the 
Commission.” 

107 It was submitted that the Commission is being put into a role of making a ruling for the purpose of the No Disadvantage Test 
consideration by the OEA, in the exercise of its jurisdiction under the Federal Workplace Relations Act.  It is not in the public 
interest that the Commission’s resources should be directed towards this purpose.  Mr Schapper’s submissions are that the 
application does not seek the Commission to undermine the work of the OEA.  The provisions in the Federal Act are entirely 
neutral in this regard.  The Federal Act makes it clear what the OEA must do.  This application seeks to ensure that pay rates 
and security of employment for engine drivers of BHPB are not undermined, and that drivers employed by Integrated and 
Skilled who do the same work as BHPB drivers then get the same pay.  That is a rate of pay for the work which has already 
been determined by the Commission.  Hence the applicant is asking the Commission to make an award which will be adequate 
for the purposes of comparing AWAs (Transcript p.79).  The Federal Act is neutral in that if a State award applies then it is 
used for the purposes of the No Disadvantage Test.  It is industrially desirable, the applicant submits for the State award, for 
the purposes of comparison, to be directed specifically to employees of the respondents and to contain appropriate provisions.  
This is a positive reason why the award should be made. 

108 The evidence of Mr Hudson is that the Mt Newman Award used to be used for comparison until the new BHPB Award was 
made in 2002.  This new Award was not considered appropriate by Integrated.  It related to the history of industrial matters at 
BHPB.  Hence Integrated had discussions with the OEA about using the Hamersley Award.  Whilst I do not see the relevance 
of the Hamersley Award to drivers employed by Integrated and Skilled who work at BHPB, it is not for the Commission to 
interfere with the work of the OEA or to seek to correct the result of that work.  The reverse is also true, namely the 
Commission has a separate jurisdiction and responsibility and it is not for the Commission to be guided in its work by what the 
OEA does or decides.  In this application the Commission must decide whether there is good reason why, in the public interest, 
the award should not be made; and then what terms of the award should apply.  Put differently, it is not relevant in my view as 
to whether the employees are adequately catered for in the federal jurisdiction.  The manner in which the federal jurisdiction 
caters for those employees is a matter for the federal jurisdiction.  To be more specific I agree with the applicant’s submission 
at paragraph 15 of their outline of submissions that the fact that the Award may impact on the No Disadvantage Test, is not a 
reason why, in the public interest, the award should not be made.  This issue was well ventilated in the Commission in Court’s 
decision in CFMEU & Others v BHP Billiton Iron Ore and AFMEPKIU & Others v BHP Billiton Iron Ore Pty Ltd & Another 
84 WAIG 3219.  Likewise the Commission should not act, in my view, with the specific purpose of correcting an inequity 
which may be said to arise from the operation of the No Disadvantage Test by the OEA. 

109 The evidence unchallenged is that the employees of Integrated and Skilled who work as engine drivers on the BHPB Rail are 
all covered by AWAs.  It is clear from my reasoning that I consider drivers employed by Integrated and Skilled to be award 
free.  Mr Ellery encouraged the Commission to find that there were no union members employed by the respondents.  This is 
consistent with the evidence of Mr Thomas.  There was a challenge by the respondents for the applicant to produce information 
about this issue.  Mr Schapper was right to submit that it is the question of union coverage which is important, not the extent of 
any membership.  There is no evidence by any person likely to be affected by the Award that the Award has been sought as 
instructed on their behalf.  Mr Thomas says people have been approached to join the union and have declined to do so.  Mr 
Schapper submits that this is not surprising given the circumstances surrounding Mr Brandis.  In other words, it is not wise, on 
his submission, to raise any difficulty, including pay.  He concedes that the relevant employees have not asked the union to 
make the application.  However, he says that they want a pay increase and have not objected to the union applying for an 
award.  The fact that the award will not cover any employee, if made, is an important factor in considering this application.  
The fact that no evidence is presented by the applicant that the relevant employees are seeking the Award is also a 
consideration.  The respondents also argue that there is no industrial dispute which is being addressed by this application.  
There is no history of dispute concerning the relevant employees and their employer.  In other words the Commission should 
not interfere where no issue has arisen.  Mr Schapper submits again that this is unsurprising given the Brandis matter.  The 
applicant’s case would, in my view, have been bolstered if in fact there was evidence as to the concerns or claims of the 
employees affected.  I have only second hand evidence from Mr Thomas that they want a pay increase.  It would appear to be 
the case, arising from submissions, that BHPB employees also do not want their pay rates undercut.  The respondent does not 
say that no employee wants the award.  It would seemingly be difficult to say that an employee does not want a pay rise unless 
it had a deleterious impact on their job.  In weighing these factors I prefer the submissions of the applicant.  An award if made 
can serve as a safety net.  The fact that no employee will be covered immediately is important but not defining of itself.  

110 Mr Blyth submitted that the Award would not be binding on the employer because of the use of AWAs.  He submitted that this 
is a strong public interest argument as it would be a waste of resources and of no practical purpose if the Commission were to 
make an award.  Mr Ellery submitted, in the Notice of Answer and Counterproposal filed on 13 June 2005 at paragraph 5 that: 

“In these circumstances, to create an award in the terms as sought, or at all, would merely serve to add a layer of legal 
regulation and administration which does not have any practical or operational application to any employees or 
employers.  It serves merely to create an additional financial and administrative burden without in any way establishing or 
protecting any terms and conditions of employment.”  
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As to whether the application can be said to be moot or a waste of Commission resources, because it will not cover any 
employees, Mr Schapper submitted that the submission is disingenuous in that the respondents also submit that the Award if 
granted will put them out of business.  He submitted that the Award would exist both as a base for the AWAs, in case AWAs 
ceased to apply, and if other employers operated under cover of the award without use of AWAs.  Therefore there is scope for 
the application of the Award.  As stated, I am not wedded to the view that because the Award will have no immediate coverage 
it should not be made in the public interest.  Albeit this is the strongest argument for the respondents in my view. 

111 Mr Blyth submitted that s.29A(2)(a)(ii) of the Act meant that the Commission is to be satisfied that there is a sufficient number 
of employers who are reasonably representative of the employers who would be bound by the proposed award had been 
served.  The public interest is not served when application is made for common rule award to apply intending to encapsulate 
future employers but where the union knows there are no such employers that would otherwise be bound by the award.  If the 
award sought to bind Integrated, that would be an entirely different matter.  There would be no wider public interest issue.  For 
the reasons expressed I do not consider there to be any deficiency in the service of the application. 

112 Various submissions were made as to the application of the State Wage Fixing Principles.  Principles 10 and 11 state: 
“10. Making or Varying an Award or issuing an Order (other than an Enterprise Order under section 42I of the 

Act) which has the effect of varying wages or conditions above or below the safety net 
 An application or reference for a variation in wages or conditions above or below the safety net will be referred to 

the Chief Commissioner for him to determine whether the matter should be dealt with by a Commission in Court 
Session or by a single Commissioner. 

 Provided that where parties to a single enterprise specific award apply to vary the award by consent or consent to a 
replacement award to give effect to structural efficiency initiatives or productivity based arrangements the Chief 
Commissioner may allocate the matter to a single Commissioner. 

11. New Awards (including interim Awards) and Extensions to an existing Award  
 The following shall apply to the making of a new award (including an interim award) and an extension to an 

existing award: 
(a) In the making of a new award, the main consideration shall be that the award meets the needs of the particular 

industry or enterprise while ensuring that employees' interests are also properly taken into account.  Structural 
efficiency considerations shall apply in the making of such an award. 

(b) Subject to section 36A(3) in the making of an interim award the Commission shall ensure that the award 
meets the needs of the particular industry or enterprise while ensuring that employees' interests are also 
properly taken into account. Structural efficiency considerations shall apply in the making of such an award. 

(c) A new award (including and interim award) shall have a clause providing for the minimum award wage [see 
Clause 9 of this Section] included in its terms. 

(d) In the extension of an existing award to new work or to award-free work the rates applicable to such work will 
be assessed by reference to the value of work already covered by the award, providing structural efficiency 
considerations including the minimum rates adjustment provisions where relevant have been applied to the 
award.” 

113 The Wage Fixing Principles are a mandatory aspect of the Commission’s considerations.  Mr Gifford submitted that Principle 
11 meant that in applying these criteria the Commission cannot approve a direct adoption of provisions from an enterprise 
specific award, such as the BHPB Award.  If this were permissible then the principles would have provided expressly for this.  
The whole process for making a new award should focus on the notion of a safety net, in particular for common rule awards.  
There is a requirement also to apply Structural Efficiency considerations and this includes setting ‘properly fixed minimum 
rates for classifications’.  The Award simply relies on the adoption of a certain level of pay from the BHPB Award.  This does 
not satisfy the required minimum rate adjustment process.  The Commission must also entertain any concerns about flow-on 
potential from an enterprise specific award.  Mr Gifford submitted that it is not in the public interest and has never been a 
practice in this particular industry for awards covering contractors to be made which adopt provisions applicable to the 
principal company. 

114 The submission is also that the Award is not a claim for a genuine safety net award as the BHPB Award arose out of protective 
proceedings between BHPB and the unions, and there is substantial history to the BHPB Award.  It is not an award that is able 
to be identified as having properly fixed minimum rates of pay.  Their application is premised on the basis that the applicant 
would be only happy with terms present in the BHPB Award and hence it is not in the public interest for the award to be made. 

115 Mr Blyth submitted that it is a long established principle of this Commission that a new award should prima facie, if it is to be 
made, contain the existing terms and conditions of employees.  The existing employees have terms and conditions matched 
against the Hamersley Award.  Hence if the Commission were to make an award that would be the outcome that should arise 
under the Wage Fixing Principles.  Principles lead the Commission to making a true safety net award.  The BHPB Award, 
which is the subject of this application, exceeds what are the usual standards of this Commission.  It is not in the public interest 
that an enterprise based award be used for the purpose of making a new award which would have common rule effect and 
apply more widely than the particular enterprise. 

116 Mr Schapper submitted that the Commission must look to the current Wage Fixing Principles and to principle 11.  The key 
issue under the principle was to ensure that the award meets the needs of the industry and the employees concerned.  The 
Structural Efficiency considerations were accounted for in that the respondents had, through the Award, extensive flexibility.  
The Award has less prescription than the BHPB Award which the Commission established as a minimalist award.  In relation 
to any career structure, the applicant is open to discussions about this and concedes that additional pay rates should apply to the 
award.  The principles espoused by the respondents from the 1993 principles have been deleted from the principles and are not 
relevant.  The safety net nature of the award is present by applying the existing rates in the BHPB Award which have already 
been determined by the Commission.  This then does not undermine rates of pay in the industry.   

117 In summary, I consider the relevant employees to be award free and not covered by the Hamersley Award.  The arguments of 
the respondents with respect to the Commission affecting matters under federal legislation, I do not accept.  I accept that the 
Commission should not act to correct an issue dealt with pursuant to federal legislation.  However, the Commission’s 
jurisdiction is not fettered by the No Disadvantage Test.  If there are sufficient reasons to make an award in certain terms then 
the Commission should act accordingly.  Clearly one of the normal considerations for the Commission in amending awards 
may be the terms and conditions enjoyed by fellow employees in a workplace.  As to whether it is a waste of resources for the 
Commission to make an award as no person will be covered by the award, an award sits as a safety net for employees in the 
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industry to which it applies.  The fact that it has no immediate application is a matter to be considered, but not definitive of 
itself.  The same can be said for the fact that there is no evidence of any person directly affected who is seeking to redress the 
situation in the workplace.  Mr Hudson and Mr Butler say that the Award, in its terms, would put them out of business, in so 
far as supplying engine drivers to BHPB.  I do not accept that the Award has application beyond BHPB.  The only real 
evidence as to the effect on the business of Integrated and Skilled is that Mr Ritchie from BHPB told Mr Hudson that they 
would not be engaged if the Award were to be made.  I do not attach much weight to this second hand evidence.  The 
respondents argue that the Award really seeks to put labour hire companies out of business at BHPB, such that only direct 
employment by BHPB applies.  If this were the case then the application should fail, however, I do not have sufficient 
evidence to come to such a conclusion.  As to the arguments covering the effect of the wage fixing principles, in my view, 
these go more to the terms of the Award rather than questions of public interest.  The principles must be applied by the 
Commission.  The strongest argument is that the terms of an Enterprise Award, which is the case in the BHPB Award, cannot 
be applied as a safety net award in another industry.  I will deal further with this argument when considering the terms of the 
award.  In short, I am not persuaded by the arguments put on behalf of the respondents that, in the public interest, an award 
should not be made. 
The Terms of the Award 

118 If the Award is to be made, can it be made in the terms sought, having regard to the wage fixing principles?  The applicant 
bears the onus for justifying the precise claims.  For the reasons which follow there are many parts of the claim which cannot 
be awarded.  The respondents argue that if an application is too flawed, it should be dismissed.  This is so but I do not agree 
with that submission as far as it relates to this application.  Further conciliation will be necessary between the parties to 
establish appropriate terms for the Award.  This is particularly so given that Skilled have had limited opportunity to negotiate 
with the applicant.  This is a product of the fact that their circumstances changed during the course of the hearing. 

119 The key issue to be determined is whether the pay rates applicable to engine drivers employed by BHPB can also be applied to 
engine drivers employed by Integrated and Skilled who work at BHPB.  The key principle to be applied is expressed in 11(a) 
of the wage fixing principles as follows: 

“(a) In the making of a new award, the main consideration shall be that the award meets the needs of the particular 
industry or enterprise while ensuring that employees' interests are also properly taken into account.  Structural 
efficiency considerations shall apply in the making of such an award.” 

This is not dissimilar to two relevant objects of the Act.  Clauses 6(af) and (ca) of the Act specify: 
“6(af) to facilitate the efficient organisation and performance of work according to the needs of an industry and 

enterprises within it, balanced with fairness to the employees in the industry and enterprises;” 
“6(ca) to provide a system of fair wages and conditions of employment;” 

120 The application must be seen in its context.  It seeks to bind by award, labour hire firms who hire labour to BHPB in the form 
of engine drivers.  The industry then is labour hire, but the terms of the Award narrow it to the iron ore industry at BHPB.  This 
point is obviously in dispute and I will deal further with the Area and Scope clause.  The expressed intent of the applicant is 
clear though.  Mr Butler’s evidence is in effect that Skilled adjust their rates of remuneration depending on where the employee 
is sent.  I am not clear whether Integrated only provide engine drivers to BHPB, but from Mr Hudson’s evidence, albeit in the 
Brandis matter but confirmed in this application, it appears that Integrated prefer to have their employees treated in the same 
fashion for conditions of work as that of the staff of the client.  He does not extend this to being paid precisely the same 
amount of money.  I will return to this issue.  Mr Ellery says that Mr Llewellyn’s evidence is that contractors in the iron ore 
industry have not received similar pay rates to principals or operators (Transcript p.185).  It is not clear to me that this evidence 
relates to labour hire companies. 

121 As to the terms of the Award it is clear that the Award is minimalist in nature in terms of the number of clauses and the extent 
of prescription.  The challenge is about the level of pay rate and whether certain conditions should apply.  The parties to the 
proceedings, with the exception of the CCI and Mines and Metals Association, would need to be named in the Award as 
prescribed by s.38 of the Act.  The Scope and Area clause is said to operate throughout the State of Western Australia and to 
apply to engine drivers working on the BHPB rail system employed other than by BHPB and to all employers employing such 
persons (my emphasis).  The respondents read this clause more broadly than the applicant union.  It is apparent from the 
proceedings that the Award is not to apply to any employee of BHPB and is not to apply to an engine driver employed by a 
labour hire company unless they are engaged in work on the BHPB rail system and only whilst so engaged.  If this were not so 
then clearly it would not be in the public interest to make the award as BHPB rates would be transported to other industries.  It 
is feasible, although there is no evidence to this effect, that an engine driver engaged by Integrated or Skilled could arguably 
work on shift roster at BHPB, then a shift roster elsewhere, and then another shift roster at BHPB.  Contract labour by its 
nature is often used for occasional demand; albeit I am aware from the Brandis’ case that Integrated’s employees have been 
used over long periods at BHPB.  It is arguable that the clause in its present form could be read to include such an occasional 
employee, as if the Award determined that employee’s conditions at all times whilst employed by Integrated.  The applicant 
has made it plain that the Award does not seek to do this, and it is the applicant’s submission that the clause is clear in this 
respect.  The respondents maintain the view that the clause has a broader meaning and, if the clause is to read as the applicant 
says, then it must be advertised again as per the legislative requirements.  It is important that award clauses be clear in 
meaning.  It is possible to amend the clause to specify that it only applies to the relevant employees and is restricted to BHPB 
rail or whilst the employee is working on the BHPB rail system.  This is an amendment which should be made and an 
amendment which would not broaden, but would more precisely define and limit the area and scope.  I do not in these 
circumstances agree that the clause would then have to be readvertised. 

122 There is an argument, not raised in hearing, that an award which covers not the whole of the employment relationship, but only 
certain aspects of the relationship, eg when the employee is at a specific location, is cumbersome and disruptive of the 
employment relationship or contract.  However, the evidence is that the employees under labour hire are paid rates not only 
specific to the site they work on but also specific to the job they are performing.  Hence the making of the Award given this 
limited scope cannot be seen as a restraint or burdensome or an unnecessary imposition to the employment relationship. 

123 With respect to clause 4 – Wages, the applicant concedes that more than one rate of pay, namely the level 5 engine driver, 
should apply.  The evidence of Mr Thomas and Mr Hudson is relevant in that drivers at BHPB and at Integrated are paid 
differently for their work.  A driver at BHPB is initially in training, then may work the yard or work trains.  Only if they are 
passed out on the mainline are they paid level 5 rates.  This is the evidence of Mr Thomas.  For Integrated there are three 
different rates of pay depending on whether the driver is working on the mainline, at Boodarie or on work trains, or in the yard.  
This is the evidence of Mr Hudson.  In short the Award should not contain simply one rate of pay.  The Award in its current 
form does not marry with the current work situation, nor is it in keeping with structural efficiency considerations with respect 
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to Clause 4.  The applicant’s proposition is that the career structure within the BHPB Award should be applied.  The 
respondent’s submissions do not go to this detail.  It is apparent, and conceded by the applicant, that some form of pay 
structure for engine drivers must be developed for the Award.  It is not appropriate to simply refer to one rate of pay. 

124 Before I deal further with the issue of pay rates I need to address more fully the principal proposition of the applicant and that 
is that the Award, in the terms sought, is necessary to ensure that the terms and conditions of BHPB drivers are not diminished.  
This would then suggest that the provisions sought in the Award would be the same as the BHPB Award.  This is not the case.  
The Redundancy clause makes direct reference to the BHPB Award and adopts “no less than those benefits”.  The Annual 
Leave clause adopts the amount of annual leave enjoyed by a BHPB driver.  The Level 5 engine driver in the BHPB Award is 
referenced in the Wages clause.  The long service leave amount of 13 weeks after 10 years of service is the same amount as 
prescribed in clause 14 of the BHPB Award, but the two provisions are not the same.  The Award seeks pro-rata long service 
leave on termination after 4 years’ service.  The BHPB Award has no such provision.  There is no evidence presented by the 
applicant to justify the precise terms of the provisions sought.   

125 The Commission does not know the current terms of the contract for the respondents’ employees, except to say that all relevant 
employees of Integrated are employed on a casual basis.  All but one of the employees of Skilled, who work at BHPB, are 
employed on a casual basis.  The clauses relating to travel and accommodation, safety equipment, uniforms and necessaries, 
and dispute resolution do not appear particularly contentious and I do not need to deal with them further.  Except to say that the 
evidence is that Skilled and Integrated appear to follow slightly different practices re travel and accommodation.  But it is not 
suggested that these matters are at the employee’s expense.  The casual loading in the BHPB Award is 20%, not 25% as sought 
in the Award.  There is no justification offered for this other than employees at BHPB, other than award employees, enjoy a 
25% loading.  The MCE Act also prescribes a 20% loading for casual work.  There is no evidence that the respondents apply a 
25% loading for casuals, in fact, the evidence is against such a claim.  There is no justification for this claim and it cannot be 
granted, if indeed the Commission were in a position to make the Award at this point; which I am not.   

126 The Overtime clause sought is not directly comparable to any clause in the BHPB Award and is in fact substantially more 
generous.  Again no justification is made for this either in terms of comparison to workers covered by the BHPB Award or the 
present conditions enjoyed by the employees the Award seeks to cover.  It is difficult then to see the rationale for the precise 
terms of the Award.  The claim appears to be more than simply a protection of the terms and conditions for BHPB Award 
employees.  The claim bears no direct relationship to several key award conditions of the BHPB Award employees.  The claim 
would seem to bear no relationship to the present conditions of the employees the Award seeks to cover.   

127 There is no evidence before me in this application, and I would add in any of the BHPB matters that have come before me, or 
in the Brandis matter, that labour hire employees or employees of contractors working on site have undermined the pay and 
conditions of BHPB employees.  The applicant’s submissions appear to be more about the potential to undermine conditions.  
There have been other concerns expressed in conference about working with employees of contractors.  These are matters I do 
not need to deal with here.  The point is that the use of contractors may have been a point of contention in award matters, and 
this is the evidence of Mr Llewellyn, but there is no evidence to suggest that their use or the use of labour hire employees have 
undermined the rates of pay of any BHPB drivers or employees.  Mr Thomas’ evidence does not say that the engagement of 
labour hire employees had this effect.  His evidence is more that the applicant does not want this concern to become a reality.  I 
would add that the use of contractors was arbitrated when the BHPB Award was made and the matter settled at that time. 

128 There is another very important issue that bears on this application.  If one reads the decisions of the Commission relating to 
the making of the BHPB Award and more recently application 1246 of 2003, it is evident that the BHPB Award was made and 
adjusted with several key factors in mind.  It is to be a minimalist award, it redresses the history of extensive regulation in the 
working environment, it provided significant pay increases for the significant flexibilities and productivity improvements 
sponsored by the BHPB Award, it had regard to the need for BHPB Award drivers to perform the full range of work which 
was performed by AWAs’ drivers at BHPB; in terms of pay it had regard to the different flexibilities which BHPB said the 
AWA drivers offered over Award drivers.  The BHPB Award applies to a stable workforce employed by BHPB and resident in 
the North-West.  I have condensed, by my comments, many of the essential elements of the BHPB Award and subsequent 
amendments.  These comments do not of course cover all the essential features of that award.  What is plain is that in setting 
the pay rates in that award, the history of the pay rates importantly had regard to the previous rigidities or practices in the 
workplace and had regard to the work performed by AWA drivers, and their entitlements, and the work performed by Award 
drivers, and their entitlements.  With respect to the latter issue, it was not possible to compare like with like.  AWA and Award 
drivers did the same work but under somewhat different conditions or expectations.  Those differences were weighed and 
accommodated by the Commission.  There are also other drivers of BHPB, employed by BHPB, who are on slightly different 
arrangements to AWA or Award drivers.  The Commission has at all times recognised the differing arrangements and has 
attempted to ensure that the scope of work for Award drivers is similar to that of AWA drivers.  There is nothing in the 
evidence to suggest that employees of the respondents who work on BHPB rail system perform very differently to BHPB 
employees, other than they work on a fly in/fly out basis, they work from the mines more frequently rather than being 
necessarily located in Port Hedland.  Mr Hudson’s evidence supports these statements.  They may also fill more specific work 
programmes; eg the Skilled drivers are completing a project.  This does not suggest their driving competence is and should be 
other than that required for BHPB drivers. 

129 In summary the terms and conditions for BHPB drivers, as set by the Commission, have had regard for the history of that 
workplace, the work to be performed, and the terms and conditions of drivers whom they work alongside.  There is some 
variety in the terms and conditions applying to drivers employed directly by BHPB.  This may have been a source of some 
contention but the Commission has set rates against this background.  It cannot be said then that somehow the presence of 
differing rates for drivers at BHPB somehow necessarily undermines the conditions of work for BHPB Award drivers.  This is 
not to say that comparative wage justice has been applied or that higher rates of pay or conditions have not been sought for 
Award drivers having an eye to the entitlements enjoyed by others.  The issue is what are fair and reasonable pay and 
conditions for drivers in that environment having regard to a full range of factors.  The Commission then has set the rate for 
drivers under the Award and operating in that environment.  The task is not simply to equate one set of conditions with 
another. 

130 It is then important to assess the conditions applying to the respondents’ employees.  The employees of Integrated and Skilled 
who work on the BHPB rail operate on a fly in/fly out basis.  Mr Hudson says that Integrated’s drivers work an average of 46 
to 48 hours per week.  BHPB drivers work on a 48 hour week, 12 hours per shift basis.  Integrated’s drivers operate on a 
number of different tasks, but essentially on work that would otherwise be performed by BHPB drivers.  Skilled drivers are on 
a 7 month project; again if they were not present then seemingly BHPB drivers would do this work.  Put simply there is 
nothing in the essential requirements of the work that requires outside skills or experience.  It would seem to be more the need 
for additional manning in the form of drivers, for the tasks on hand.  Mr Butler’s evidence is that drivers for Skilled are paid 
different rates depending on the client.  BHPB rates for drivers are the highest and drivers who are chasing money want to 
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work for BHPB.  The rates Skilled pay for BHPB work are higher than the rates they pay for work at other sites.  Mr Hudson 
says that they have regard to the rates paid to the drivers of clients.  This evidence suggests that drivers for Skilled and 
Integrated get paid higher rates of pay when they work for BHPB than when they work at the sites of other clients of the 
companies.  The contention of the applicant is that Skilled and Integrated employ those drivers under AWAs because BHPB 
require this under their contract.  Mr Butler denies this assertion.  Mr Butler and Mr Hudson deny also the assertion that the 
Hamersley Award was used as reference for the No Disadvantage Test because it would produce lower rates of pay.  Mr Butler 
says that the Hamersley Award is more aligned to Skilled’s business.  I do not understand this evidence at all.  Skilled’s 
business is to provide labour; in this case in the form of drivers.  They pay those drivers different rates according to where they 
work.  Yet when they work for BHPB they pay their drivers rates having regard to BHPB’s competitor.  I can only conclude 
logically that they follow this practice because the Hamersley rates are less than the BHPB rates.  Alternatively, this practice is 
followed because the OEA separately determined that the Hamersley Award was relevant.  I do not know if this was OEA’s 
independent conclusion.  It is not for me to know or to interfere with the work of OEA.  However, I cannot see how the 
Hamersley Award does apply for the reasons I have expressed previously. 

131 What does all this mean in practical terms?  In practical terms it means that the parties should discuss an appropriate career 
structure for the award with appropriate rates of pay.  It means that the career structure and rates of pay should be fair and 
suited to the needs of the employees and the employers’ business.  The employers’ business is based differently to that of 
BHPB and operates differently.  For a start most employees are said to be casual and undertake temporary or semi-permanent 
assignments.  It means that the employers in undertaking their business have regard to the existing rates of pay of those 
employed on the site which their employees are to be working on.  As they are to be working on a BHPB site it means that 
whilst they work on that site their employer has regard to the rates of pay on that site.  When these employees work elsewhere 
then their labour hire employer has regard to the value of the work of that other site.  It means then that it is not inappropriate 
to use the Level 5 driver rate of BHPB as a benchmark when a driver is working the mainline at BHPB.  This does not mean 
that the Level 5 rate is the rate to be struck unless a like with like comparison can be made with the hours and quality of work.  
Seemingly the quality question is answered in that BHPB would not allow a driver to operate on the mainline if they were not 
passed out to do so.  As stated, the Level 5 rate does not apply for all work.  It may be that given the way in which the 
respondents’ employees operate, the Level 5 rate is not applicable at all times.  It may be that whilst a person is fully qualified 
to work the mainline they are never required to do so.  It would then not be appropriate in my view to insist the drivers be paid 
at the Level 5 rate when the contracted work is only for a lesser valued work.  The evidence of Mr Hudson would suggest that 
this is the way Integrated operate at present, absent of course the reference to the Level 5 rate.  These are some of the 
circumstances or flexibilities that may appear through such contract work, that do not appear on a permanent basis for workers 
under the BHPB award.  Nevertheless, and more importantly, if the contractual requirement is for a 46 hour week, or even less, 
then is it difficult to compare the precise rate for a Level 5 driver on a 48 hour, 12 hour shift basis.  The pay rate must be struck 
to accommodate the difference.  These are matters for the parties to discuss and to see whether, by conciliation, they can reach 
an agreed view in the terms of the award, given the reasoning I have expressed.   

132 In my mind this application is largely about pay rates.  If I am wrong about that then I make it apparent that a mere adoption of 
conditions apparent in the BHPB award would not be appropriate.  Those conditions have grown over time and specifically 
relate to the enterprise.  The labour hire companies operate in a different environment and operate over many clients.  Mr 
Butler says unchallenged that many employees of Skilled enjoy this flexibility.  It is not for the Commission to deny that 
flexibility to the companies or employees by applying inappropriate provisions adopted from one of their clients.  It is difficult 
to see how a redundancy provision applies in the circumstances of the labour hire company, except for any permanent 
employee.  The same could be said of the long service leave provision.  To then apply a standard for that company which has 
grown up over time at BHPB would in my view not be appropriate and not be in accordance with principle 11(a).  It would 
have insufficient regard to the needs of the industry.  I have already dealt with the overtime and casual loading provisions.  The 
needs of the industry have received inadequate treatment by way of evidence in this application, as have the needs of the 
employees.  I understand this to be because the principal arguments were directed to the making of an award, and in that 
context doing so in the absence of the terms of the award is difficult.  Nevertheless, the needs of the industry and the relevant 
employees deserve further attention.  Lest I be criticised for being inconsistent, I do see the rate of pay in a different light, not 
simply because the Commission has established the rate (as opposed to other conditions which may have grown up by 
consent); but importantly due to the evidence of Mr Butler and Mr Hudson as to how their industry treats the rates paid to their 
employees depending on where they work. 

133 I would add one further comment.  Each party has referred to the relevant employees as being employed as casual.  I am 
cautious about the notion of the employment being casual in nature.  I do not need to take that further given the submissions of 
all parties.  However, what has not been covered in submission directly is, if the Level 5 rate at BHPB applied with a casual 
loading of 20%, how would this affect the employment of those individuals by Integrated and Skilled?  I do not have sufficient 
evidence to know the answer to this question.  However, if it meant they could not be employed this is a factor that would have 
to be weighed carefully. 

134 No order is to issue at this time from these proceedings.  The parties are to consult over appropriate terms of the Award, given 
the comments in these reasons.  If the Commission’s assistance is required then the parties can alert my Associate. 
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Reasons for Decision 
1 This decision flows from a hearing on 19 and 20 December 2005.  There were earlier proceedings as to public interest 

arguments and the terms of an award.  A decision issued from those proceedings on 2 November 2005; no order issued.  I do 
not need to go to the detail of that decision except that I decided that there were no valid reasons why an award should not 
issue and, made various comments about the terms of the award, without determining the terms at that point.  In that decision I 
directed also that the parties were to consult over the terms of the award given the reasons I had expressed. 

2 On 4 November 2005 the applicant emailed the Commission an amended application.  The application is as follows:  
1. Title 

This award shall be known as the Iron Ore Production & Processing (Engine Drivers) Award 
2. Arrangement 

1. Title 
2. Arrangement 
3. Scope and area of application 
4. Wages 
5. Hours 
6. Overtime 
7. Annual leave 
8. Long service leave 
9. Travel and accommodation 
10. Safety equipment, uniforms and necessaries 
11. Redundancy 
12. Dispute resolution 

3. Scope and area of application. 
This award shall apply throughout the State of Western Australia and shall apply to all engine drivers working on 
the BHP Billiton Iron Ore Pty Ltd railroad who are employed by any person or company other than BHP Billiton 
Iron Ore Pty Ltd and to all employers employing such persons. 

4. Classifications and Wages 
Employees shall be employed in the appropriate classification and level as set out in the schedule to this Award. 
The minimum hourly rate of wage for employees shall be: 

 $ 
Level 1 16.09 
Level 2 30.11 
Level 3 36.94 
Level 4 45.39 
Level 5 57.79 

A loading of 20% of the hourly rate shall be paid for each hour worked by a casual employee. 
5. Hours 

Ordinary hours of work shall not exceed an average of 48 per week. 
6. Overtime 

Any hours outside or in excess of ordinary hours shall be paid at the hourly rate of: 
 $ 
Level 1 21.71 
Level 2 28.71 
Level 3 39.41 
Level 4 50.10 
Level 5 60.76 

A loading of 20% of the above rate shall be paid for each hour of overtime worked by a casual employee. 
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7. Annual leave 
6 weeks paid annual leave shall be allowed for each year worked.  Pro rata leave shall be paid out on termination. 

8. Long service leave 
13 weeks paid long service leave shall be allowed for each period of 10 completed years of service.  Pro rata leave 
shall be paid out on termination where termination occurs after more than 4 years service 

9. Travel and accommodation 
The employer shall provide and shall pay all costs associated with travel to and from the site and to and from the 
workplace.  The employer shall provide and pay all costs associated with the employee’s accommodation whilst at 
site and the meals of the employee. 

10. Safety equipment, uniforms and necessaries 
The employer shall, at its own cost, provide all necessary safety gear, uniforms and other things necessary for the 
employee to fulfil his duties. 

11. Redundancy 
An employee, other than a casual employee, terminated for redundancy shall receive the following severance pay: 
Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

12. Dispute resolution 
Where any dispute between the employer and employee arises, the parties shall discuss the same as soon as 
practicable after the dispute arises. 
Where the discussions referred to above fail to resolve the dispute any party to the award may refer it to the 
Commission for resolution by conciliation and/or arbitration. 

SCHEDULE 
1. CMETU Loco Level 1 
A person at this level shall undertake basic training in all railroad operations functions and procedures. 
Duties: 
Classroom tuition and on-job training. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a restricted Drivers certificate to operate in Locomotive Prep areas and 
progress to level two (2). 
2. CMETU Loco Level 2 
A person at this level will have completed a level one (1) training course and shall be competent to perform duties in 
locomotive preparation and gain further experience in yard duties under supervision. 
Duties: 
(a) Cleaning and preparation of locomotives 
(b) Cleaning and housekeeping of work area and equipment 
(c) Servicing of locomotives 
(d) Shunting of locomotives - preparation of locomotives, multi unit locomotive consists and locotrol consists within 

locomotive prep/service facilities  
(e) Safety audits/checks of work area, lock up Prep facilities for shut downs 
(f) Clean railroad vehicles 
(g) Demonstrate proficiency’s and instruct employees in training 
(h) Develop competency to level three (3) Driver certification standard 
(i) Operate road vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate of competency to drive/operate locomotives (not trains) and 
progress to level three (3). 
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3. CMETU Loco Level 3 
A person at this level will have completed a level two (2) competency pass out and shall perform duties operating 
locomotives on a limited basis, all aspects of shunting within Yards and work as a second person on trains as required. 
(a) Work at a lower level as required 
(b) Work as a second person on trains on mainlines/yards as required 
(c) Operate locomotives into and out of traffic/workshops 
(d) Conduct safety checks on locomotives 
(e) Set up locomotive consists/locotrol units 
(f) Prepare and stable locomotives/rolling stock as, when and where required 
(g) Make and break trains in Yards (ground work) 
(h) Shunt in and around all workshops 
(i) Replace defective equipment 
(j) Perform all shunting/switching aspects within all Yards 
(k) Demonstrate proficiency’s in instructing and assisting employees in lower levels  
(l) Develop competency to level four (4) Drivers certification standard 
(m) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment. If successful shall be issued with a certificate for this level and a Progressional Drivers Log and progress to 
level four (4). 
4. CMETU Loco Level 4 
A person at this level will have completed a level three (3) competency pass out and shall be qualified to operate head end 
powered trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad and shall operate locotrol 
trains under supervision. 
Duties: 
(a) Work in lower level/s as required 
(b) Work in all aspects of the Yards in accordance with Yard operations 
(c) Operate all head end powered trains on the BHP Iron Ore Pilbara District Railroad 
(d) Operate mainline locotrol ore trains under instruction of a level 5 Driver 
(e) Operate all trains within the Jimblebar Junction are (Jimblebar Junction/ Newman/ Jimblebar Mine/Ore Body 

18/Ore Body 23-25) 
(f) Shall be required to demonstrate proficiency and instruct/assist employees in lower levels 
(g) Develop competency to level five (5) Drivers certification standard 
(h) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate for this level and progress to level five (5). 
5. CMETU Loco Level 5 
A person at this level will have completed a level four (4) competency pass out and shall be qualified to operate all trains 
including Locotrol trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad. 
Duties: 
(a) Work at lower levels as required 
(b) Perform duties of all levels as required 
(c) Operate all trains as Driver Only Operation 
(d) Operate all trains over the BHP Iron Ore Pilbara District Railroad 
(e) Demonstrate proficiency and instruct employees in lower levels in all aspects of the operation.” 

3 Since then various pieces of correspondence have been forwarded to the Commission.  It became apparent that a further 
hearing would be required and the matter was listed for 19 and 20 December 2005.  On behalf of Skilled Rail Services, I 
received correspondence raising a jurisdiction argument, further issues of public interest and seeking an adjournment of 
proceedings.  Having considered the correspondence, and given my availability, I decided to hear all matters at the beginning 
of the hearing on 19 December.   

4 At hearing on 19 December 2005 leave was granted for the amended application.  In addition the following words were added 
to the end of clause 5, “over each roster cycle”. 
Public Interest and Jurisdiction 

5 Counsel for Skilled submitted that as a matter of jurisdiction the Commission was not empowered to hear the application 
further until such time as the application had been advertised in accordance with s.29A of the Act.  The arguments were that 
the case to date had been premised on the basis of the industry being the labour hire industry.  Recently the National 
Competition Council (NCC) had issued a draft declaration concerning access to the BHPB railroad.  From that draft 
declaration it was clear that the area and scope of the proposed award would encompass other iron ore companies; namely the 
Fortescue Metals Group Ltd (FMG).  The scope clause therefore required amendment.  An amended scope clause must be 
advertised and the Commission is not empowered to hear the application until this requirement has been met.  The applicant is 
not disadvantaged by having to comply in this way as the application could be dealt with in the January gazette.  Skilled 
referred to the decisions in Australasian Meat Industry Employees’ Union, Industrial Union of Workers, West Australian 
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Branch v Stewart Butchering Co Pty Ltd 73 WAIG 1196 and Airlite Cleaning Pty Ltd v The Australian Liquor, Hospitality & 
Miscellaneous Workers’ Union, Western Australian Branch 81 WAIG 769 to reinforce the mandatory nature of the s.29A 
provisions.  Integrated adopted and supported the submissions made on behalf of Skilled.  Mr Ellery submitted also that the 
issue of the NCC has been mentioned briefly in earlier submissions; albeit at that time there was no draft declaration. 

6 I am not persuaded by these submissions.  It is proper for the Commission to take account of the possible effect of an 
application on parties other than those before the Commission, and indeed on the community generally.  However, the 
argument here is about a company, FMG who sought access to the BHPB railway and has cleared the first hurdle of a draft 
declaration by the NCC.  FMG as far as I am aware from newspapers, and the NCC judgement, intends to mine, transport and 
export iron ore.  FMG wish to use the BHPB railway system to transport the iron ore.  I am not aware, and it appears unlikely 
at this stage, that they have engaged any engine drivers to transport their ore.  FMG at this stage do not have a final declaration 
or any negotiated or determined access regime.  In short, I am asked to apply a future, potential scenario to the present 
application and demand that the applicant amend the application to encompass this and then advertise the application again.  If 
they refuse to do so I am asked, by Skilled and Integrated, to dismiss the application.  This is a wrong approach in my view.  It 
is the case that if the plans of FMG come to fruition, if the declaration is given force and access arrangements are settled 
between FMG and the BHPB railway joint venturers, then the Award as sought will have impact on FMG if they hire 
locomotive drivers.  I am sure that once that stage has been reached FMG, if required, can make application about such 
matters.  For now these are simply developments which in my view are not to be entertained further by the Commission. 

7 Skilled submitted also that the area and scope of the application referred to the BHP Billiton Iron Ore Pty Ltd railroad, when in 
fact it was clear from the NCC judgment that the railway was owned by a joint venture of companies.  These companies 
include BHP Billiton Minerals Pty Ltd, Mitsui-Itochu Iron Pty Ltd and Itochu Minerals and Energy of Australia Pty Ltd.  The 
application then needed to be amended to specify the correct railway.  Skilled submitted that the railway was in fact two 
railways; the Mt Newman railway and the Mt Goldsworthy railway.  Mt Goldsworthy being a company earlier bought out by 
the joint ventures.  BHP Billiton Minerals Pty Ltd has an 85% controlling interest in the joint venture.  In my view, the issue 
raised is not about whether all parties are dealing with the correct railway system.  It is about the description of that railway 
system and its ownership.  I am not persuaded by this point.  The description in the application is commonly understood and 
used.  I see no need to change the description and confuse everyone or to specify the rail by description of the company 
ownership.   

8 Skilled submitted that having regard to paragraph 121 of the Commission’s decision the applicant must amend the area and 
scope and hence should re-advertise.  The Commission should re-assess its views expressed in that decision and require such 
re-advertising.  The Airlite and Stewart decisions (op cit) support the view that re-advertising is mandatory, so the submission 
of Skilled would have the Commission find.  I say re-advertise because in the context of this matter that is what Skilled’s 
submissions really mean because the application was of course originally advertised in the gazette as directed by the Chief 
Commissioner, and, notwithstanding earlier submissions by the respondents, I did not consider that the application required 
any further advertising or broader service.  I remain of that view.  This matter can clearly be distinguished from the Airlite and 
Stewart decisions as the relevant applications in those matters were never advertised.  The provisions for advertising in the Act 
are indeed mandatory and serve to broadcast the terms of the area and scope clause so that parties who may have an interest 
can register this.  In this application this has occurred and throughout proceedings no other party or evidence has come forward 
to suggest that any entity other than Integrated and Skilled Rail are affected.  This is apart from the submission of Mr 
Blackburn about the NCC declaration which I have dealt with.  I note that FMG has not sought to intervene and I am sure that 
Skilled could have notified them if they thought it to be so important or supportive of their case. 

9 I turn then to my earlier reasoning.  I would have no hesitation in directing that the application be re-advertised if the 
amendment that was foreshadowed in those reasons had the potential for any broader application in this matter.  It does not.  It 
could only serve to limit and better define and express the application for the purpose it seeks; namely to cover engine drivers 
who are engaged by labour hire companies to work on the BHPB railway.  It is arguable, as the applicant has put and continues 
to put, that the existing clause already satisfies this requirement.  For the reasons expressed earlier I consider it prudent to be 
more precise.  I remain of that view and will deal with the precise wording of the clause later.  I would add that the logical 
conclusion from the submission by Skilled would be that if a very minor change was required for correctness, eg to change “a” 
to “an”, then the whole application would have to be delayed and re-advertised to achieve this change.  The Act allows the 
Commission to make such a change (s26(2) and s27(1)(l) apply) and to do so in the circumstances of the current application 
does not offend s29A by not re-advertising.   

10 Before I turn to the public interest argument raised by Skilled I wish to cover two procedural issues.  Skilled submit that the 
hearing has been expedited.  I reject this submission entirely.  The application was lodged on 29 March 2005 and proceeded 
through conciliation, then heard on several dates in July and August and a decision issued on 2 November 2005.  Following 
this the parties were directed to consult.  The matter was listed again on 19 and 20 December 2005, and this cannot then be 
seen as expediting the matter.  The implication of the submission being that this somehow favours the applicant.  The applicant 
is entitled, as are all parties before the Commission, to have matters dealt with expeditiously and fairly.  A request was made 
by Skilled to move the day of hearing from 20 December to 23 December 2005 due to Mr Blackburn having another matter in 
the Federal Commission on 20 December 2005.  The day that this request was made was the same day that the hearing notices 
had been sent.  As I could not accommodate the 23 December date and Mr Borlase had represented Skilled through all earlier 
hearings I did not accede to the request which in practical terms would have meant another part hearing of the matter. 

11 Skilled made further submissions as to the issue of public interest.  I do not express all the specific detail of those submissions.  
The submissions are that the federal Workplace Relations Amendment (Work Choices) Act 2005, which was assented to on 14 
December 2005, and the bulk of which will take effect in March 2006, will mean that the proposed award will have no effect 
even if made.  The legislation will replace the State industrial relations system as it relates to constitutional corporations.  
Existing awards, will be preserved for a period of 3 years subject to certain conditions.  They cannot contain prohibited 
matters, the wage rates will be separate and be set by the Australian Fair Pay Commission, and awards, will be rationalised.  
Awards will no longer serve as the benchmark for making agreements.  It is therefore difficult to see how the making of 
another State award can be in the public interest, given these legislative changes and given that all affected employees are 
currently under Australian Workplace Agreements.  As stated, I do not go to each aspect of the submissions, which were 
provided in writing, but this is an adequate summary of their importance. 

12 I noted at hearing that if the submissions were all correct then the respondents have nothing to be concerned about in the 
making of the award.  That is not a matter which deals with the substance of the submissions.  It is the case that employees are 
entitled to the coverage of an award unless there are good reasons not to make the award.  The applicant bears the onus to 
sustain the merits of the terms of the award.  The ‘public interest’ onus is on the respondents.  I have dealt in my earlier reasons 
with the fact that all relevant employees are currently employed under AWAs.  I have nothing to add on that point.  The 
applicant is also entitled to the fruits of its litigation if successful.  Typically an application is dealt with under the law as it is.  



440 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

Skilled is right to submit that the Commission can have regard to developments which have occurred and which will impact on 
the application.  Skilled is correct in their submissions that, once proclaimed, the federal changes will have impact on the State 
industrial system and the award, in so far as they deal with constitutional corporations.  It is not in dispute that the respondents 
are constitutional corporations.  It is also the case that the award if made will have continued life, albeit in a different format.  
The terms and conditions of that award, in different form, may apply to new employees.  This is notwithstanding Skilled’s 
submissions that the words ‘in force’ arguably means that because no employees were directly covered by the award at time of 
proclamation, then the award will not apply to future employees.  It may be arguable, but I do not agree with Skilled’s view of 
this section of the proposed legislation.  The award is independent of the employment practices of those bound by the award.  I 
do not know, nor is it relevant in this matter, under what instrument employees in the near future or in the next three years 
perhaps, will be engaged.  I assume an employee who is engaged to work on the BHPB railway system by a labour hire firm, 
prior to the proclamation of the federal changes, will be subject to the rules of the federal legislation as they now stand.  
Balancing these considerations I cannot accede to the request of Skilled and find that it is not in the public interest to make the 
award. 
Evidence  

13 The only additional evidence that was given was that of Mr Thomas.  Mr Thomas gave further evidence that the engine drivers 
employed by Skilled are operating work trains and doing ADP work which is the expansion project for rail.  The work involves 
laying sleepers, rail and ballasts.  Those drivers do this work on one of the new loops and on the new road to Finucane Island.  
The Integrated drivers who work on work trains, ‘work all over the place on the system’.  The Integrated drivers do ballast, 
sleeper and steel trains. 

14 Mr Thomas says that when a driver is operating a ballast train, the driver has to control the speed of the locomotive at 1 to 2 
kilometres per hour.  This is while the gang operates the cars and releases the ballast on to the ground.  The gang is positioned 
on the ground next to the train.  A steel train has approximately 800 metres lengths of rail which are dropped onto the track.  
Mr Thomas says that there are people working on the train in a crane, and around the train, as the driver controls the train 
speed at 1 to 2 kilometres an hour.  This occurs while the new rail is dropped down or old rail is picked up.  Mr Thomas says 
that steel and ballast trains are the only type of work trains.  He has worked on these types of trains whilst at BHPB.  At such 
time he was paid the level 5 rate of pay under the BHPB award.  To qualify for operating work trains Mr Thomas says that he 
had to be a level 5 and be separately passed out for work trains. 

15 Mr Thomas says that operating production trains on the Yarrie line is a level 4 job as there is no locotrol involved.  Locotrol is 
the radio control connecting the operation of additional locomotives when an additional 100 cars are used.  Mr Thomas says 
that when a driver does yard work he may spot the dumper, which means that he lines up the full ore cars at the dumper.  The 
driver then moves the empty cars to the departure road.  Other yard work includes making up trains, splitting trains, moving 
locomotives from the prep shed to the locomotive overhaul shops, checking oil and water and getting locomotives ready to 
depart.  At BHPB this yard work is paid at level 4 rate. 

16 Mr Thomas says that at BHPB if a driver simply drives single locomotives in the yard without any cars attached then he is paid 
the level 3 rates.  A level 3 driver can also be a yardman, who does all the ground work, or a second person on a train, or he 
may drive under the supervision of another driver.  Mr Thomas says that Integrated have 8 drivers doing yard work. 

17 Mr Thomas says that the number of union members employed by Integrated or Skilled has risen from 1 to 8 drivers.  He 
considers this is because they have seen the work the unions have been doing and have signed up. 

18 Under cross-examination Mr Thomas says that locotrol is not used on work trains.  He says that Integrated drivers work a 
different roster to BHPB drivers; they work a different cycle and on a fly in/fly out basis.  This fly in/fly out roster for 
Integrated employees is also different from the fly in/fly out roster for BHPB employees.  Mr Thomas agrees that some 
Integrated employees have applied to be BHPB employees and this may be due to the better conditions enjoyed by the latter.  
Mr Thomas says that no Skilled driver operates locotrol.  The Skilled drivers do not operate the iron ore trains at all.  He says 
the Skilled drivers operate trains of much less tonnage and have about 20 wagons at one time on the train.  At present it takes 3 
months to pass out BHPB drivers on locotrol.  To pass out Skilled drivers, to work on the ADP construction train, it took less 
than one month.  Mr Thomas says that Skilled drivers work a two weeks on/two weeks off roster of 42 hours per week.  He 
says the BHPB drivers work 48 hours per week and the fly in/fly out drivers for BHPB work 12 days on/12 days off and 
average 44 to 46 hours per week. 

19 Mr Schapper asked Mr Thomas about the rosters worked by Integrated drivers.  Mr Thomas says they work the main line, 
operate a fly in/fly out arrangement of 12 days on/10 days off and of approximately 46 hours per week.  Those who work the 
Yarrie line do the same work pattern as those doing general work.  The Integrated drivers operating work trains work on very 
flexible rosters and Mr Thomas thinks that they work even longer.  Mr Thomas says that the Skilled drivers who were passed 
out were all qualified drivers and were taught local systems and knowledge. 
Closing Submissions 

20 Mr Ellery stressed that the applicant bears the onus for justifying the particular claims.  If there is not sufficient evidence put 
by the applicant to justify the merits of the claim then the application must fail.  Mr Ellery submitted that the evidence of Mr 
Hudson made it clear that the Integrated drivers at BHPB were paid for the actual work they performed, irrespective of whether 
they were qualified for a higher level of work.  This was reflected in the earlier decision by the Commission at paragraphs 22, 
27, 30 and 34.  To do other, as is present in the claim, would not suit the needs of the business and enterprise.  To pay on a 
skills basis would be a fundamental change and have the effect of reducing or eliminating the available work for Integrated 
employees.  Mr Ellery submitted also that there was no evidence put forward by the applicant to substantiate such an 
arrangement.  Mr Ellery submitted that no evidence had been led by the applicant at all to support the claim for 6 weeks’ 
annual leave.  Only the provisions of the Minimum Conditions of Employment Act 1993 (“MCE Act”) should apply.  As annual 
leave is provided for legislatively, the proposed award should be silent on annual leave.  The same can be said for the proposed 
long service leave clause.  The State standard should apply. 

21 Mr Ellery submitted that the standard throughout the industry is that casuals receive a 20% loading on an hourly rate in lieu of 
various specific entitlements which full-time and part-time employees receive.  One such entitlement is overtime.  Hence there 
is no basis for the applicant’s overtime claim for casuals in the proposed clause 6.  Mr Ellery submitted that there is no need for 
the proposed clause 11 concerning redundancy as the General Order of the Commission has application and will continue to 
have application.  The General Order deals also in much fuller terms with matters of redundancy. 

22 Mr Ellery submitted, in relation to the proposed clause 12, concerning dispute resolution that the evidence is there are many 
employees of Integrated who are not members of the applicant union.  The proposed clause would deny those employees the 
capacity to refer a dispute to the Commission.  It is Integrated’s view that the clause should allow an employee, employer or 
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union to refer a dispute to the Commission.  Mr Ellery submitted also that the award should contain an additional clause which 
made it plain that casuals do not receive leave and overtime benefits. 

23 As to the proposed schedules, at each level the words, “and progress to” appear.  This provides for automatic progression or 
qualification.  This is not how the work of Integrated employees operates.  Mr Schapper advised that the schedule was lifted 
directly from the BHPB award.  Mr Ellery submitted that in the absence of compelling reasons to the contrary, a first award 
should simply adopt the status quo.  There has been no evidence for automatic progression. 

24 Mr Ellery confirmed that Exhibit CFMEU 4 displayed the current and correct rates of pay for Integrated employees at BHPB.  
These rates have been the subject of significant increase in recent time, and since the last hearing on this matter.  The rates are 
for casual work and include the casual loading.  The applicant has led no evidence to substantiate their claim for new pay rates.  
The status quo for pay rates then should be reflected in the award.  Mr Ellery challenged the applicant’s version as to what 
level of classification applied to the rates of pay for Integrated’s employees.  Mr Ellery referred to the Commission’s earlier 
decision and submitted that findings had been made that labour hire companies have reference to the rates that are set by 
clients, but the Commission did not find that these rates should simply translate across.  There is no basis to do as the 
application seeks, and apply the BHPB rates with the addition of a casual loading.  There is no evidence to support that 
approach.  The requirement of the Act that parties to the Award should be named in the Award needs to be incorporated as a 
new clause. 

25 Mr Borlase’s submissions on behalf of Skilled supported generally the submissions for Integrated.  He emphasised the industry 
was the labour hire industry and that the Area and Scope clause needed to be altered to make this application clear.  In relation 
to clause 10 he submitted that no evidence had been provided to support such a clause and the award could be left silent as the 
State Occupational Health and Safety legislation covered the issue.  The Dispute Resolution Process should be a stepped 
process which focuses on the matter being solved in the workplace or company, and appropriate time frames between each 
step.  This needs to occur prior to the involvement of the union.  The award should include a provision for no industrial action, 
and the dispute resolution procedure should be followed in all instances.  Mr Borlase submitted that the award should contain a 
contract of employment clause, reflecting the Workplace Relations Act, and including reciprocal obligations on employees to 
provide notice.  There should be a term of the award and it should be two years.  Mr Borlase submitted that no evidence had 
been led by the applicant to support the claim for overtime and this clause should therefore be deleted.  Mr Borlase submitted 
that there was no overtime penalty for locomotive drivers within the BHPB Award.  If the Commission does not find in favour 
of this submission then Skilled would adopt the submission by Integrated with respect to overtime. 

26 Mr Borlase submitted that Skilled employees are on one classification only and the rates of pay are in line with those in Exhibit 
CFMEU 3.  The rate of pay for Skilled locomotive drivers is $44 per hour inclusive of casual loading and all other penalties 
and entitlements.  He submitted that the longstanding first award principle requires that existing terms and conditions should be 
applied to the new award.  There is no evidence of any industrial unrest or dissatisfaction by Skilled employees.  The award to 
be made must be a minimum rates award; it must be a safety net award.  The Commission must undertake a minimum rates 
exercise to determine an appropriate relativity for the work performed in comparison to a key classification in the Metal Trades 
(General) Award.  To do this it is necessary for the Commission to undertake inspections of the work performed by Skilled 
Rail and Integrated employees, and of work of a similar nature by employees in other areas performing similar work.  Mr 
Borlase referred to an award of the Federal Commission, the Australian Workers’ Union Construction and Maintenance 
(Western Australia) Award 2003.  This award contains a classification at wage group 3 which provides for a rate of $574.12 
per week for a locomotive driver in the construction and maintenance industry.  The hearing should be adjourned to allow 
inspections to be undertaken. 

27 Mr Borlase submitted that Skilled drivers are only required to perform a very limited range of duties.  The evidence of Mr 
Thomas under cross-examination, he says, made this clear.  They are not required to do all the duties contained in the proposed 
classification structure.  The classification structure is inappropriate and should simply reflect the duties of the Skilled drivers, 
with their existing rate of pay after an appropriate minimum rates adjustment process has been conducted.  The history of 
constructing the proposed classification structure is not relevant and appropriate to Skilled drivers. 

28 Mr Borlase submitted that the proposed rates of pay are relevant to employees living in the North-West and working different 
roster cycles to Skilled drivers, who do not reside there.  The evidence of Mr Butler is that the skills applied by drivers of 
BHPB are no greater than those of other drivers working in other parts of the State.  The statement by Mr Butler displays the 
variety of rates paid for locomotive drivers in the State.  Hence inspections and a minimum rates exercise are necessary.  Mr 
Borlase referred to the decision of Commissioner Larkin in the matter of Australian Rail Tram and Bus Industry Union v 
Westrail Freight Employment Pty Ltd (ref. C2001/4227). 

29 Mr Schapper submitted that the respondents’ cases were essentially negative.  They had adduced no evidence and submitted 
simply that the evidence was insufficient to grant the claim.  It used to be the case that under the first award principle the 
existing terms and conditions for employees would be incorporated into a first award.  This provision has been deleted and the 
Commission has very broad discretion.  The issues of wage and leave are central to the application.  The BHPB award should 
be the source of principal guidance.  The Commission has already indicated that in the absence of good reason the pay rates 
applicable to that award should apply (see paragraphs 128 and 133).  There is no evidence that the application of those rates 
will lead to loss of employment by employees of the respondents. 

30 Mr Schapper submitted that the question of differing work patterns was accommodated by reducing the BHPB rates to an 
hourly rate using a 48 hour divisor.  This hourly rate then accommodates any shift pattern or roster cycle.  Integrated have 
since the last hearing increased their rates of pay for drivers by between 10 to 20%.  Skilled’s rates have not changed.  Mr 
Schapper submitted that the evidence is quite clear that, under the BHPB award, work train work is level 4 work.  It is also 
clear that the yard work performed by Integrated drivers is level 4 work.  The applicant accepts with reluctance, for the 
purposes of this award, the submissions by Integrated that the words relating to progression to the next level can be deleted. 

31 Mr Schapper submitted that the same approach applied to annual leave and long service leave.  The BHPB award provides 6 
weeks annual leave for shift workers.  Six weeks is the standard for employees in the iron-ore industry who work shiftwork.  If 
one looks at any of the iron ore awards that is apparent.  The same should be equally the case for long service leave. 

32 The applicant does not object to the use of the words ‘locomotive drivers’.  The applicant opposes the deletion of the words 
‘throughout the State of Western Australia and shall apply’ from the scope clause.  However, the operation of s.33 of the Act 
means such a change is of no consequence.  Mr Schapper submitted that the addition of words to make it clear that the roster 
cycle would be defined according to operational requirements was unnecessary, as the proposed award does not define the 
roster cycle; except that ordinary hours should not exceed 48 hours. 
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33 Mr Schapper submitted that an overtime clause was the natural consequence of having ordinary hours defined.  Hence the 
overtime provision should not be deleted.  Similarly he is not aware of any proposition that casuals are not entitled to overtime.  
The overtime provision for casuals should be maintained as a matter of simple industrial logic. 

34 Mr Schapper on behalf of the applicant adopted the changes proposed by Integrated to clause 9 and 10.  Similarly the applicant 
accepts that the proposed redundancy clause is not needed as the General Order will apply.  The dispute resolution clause 
would be contrary to the Act if it included provision for an employee to bring matters to the Commission.  The applicant has 
no difficulty with the dispute resolution process being a stepped process as long as the process remains simple and 
straightforward.  The applicant sees no need for a contract of service clause as the provision for notice in the Workplace 
Relations Act 1986 applies in any event.  The term for the award should be one year. 
Conclusions 

35 The relevant wage fixing principles and provisions of the Act which guide the making of a new award and its terms are as 
follows: 

“11. New Awards (including interim Awards) and Extensions to an existing Award  
The following shall apply to the making of a new award (including an interim award) and an extension to an existing 
award: 
(a) In the making of a new award, the main consideration shall be that the award meets the needs of the 

particular industry or enterprise while ensuring that employees' interests are also properly taken into 
account.  Structural efficiency considerations shall apply in the making of such an award. 

(b) Subject to section 36A(3) in the making of an interim award the Commission shall ensure that the award 
meets the needs of the particular industry or enterprise while ensuring that employees' interests are also 
properly taken into account. Structural efficiency considerations shall apply in the making of such an award. 

(c) A new award (including and interim award) shall have a clause providing for the minimum award wage [see 
Clause 9 of this Section] included in its terms. 

(d) In the extension of an existing award to new work or to award-free work the rates applicable to such work 
will be assessed by reference to the value of work already covered by the award, providing structural 
efficiency considerations including the minimum rates adjustment provisions where relevant have been 
applied to the award.” 

Industrial Relations Act 1979: 
“6 (af) to facilitate the efficient organisation and performance of work according to the needs of an industry and 

enterprises within it, balanced with fairness to the employees in the industry and enterprises;” 
“26(1) In the exercise of its jurisdiction under this Act the Commission —  

 (a) shall act according to equity, good conscience, and the substantial merits of the case without regard 
to technicalities or legal forms;” 

“26(1)(d)(vi) the need to facilitate the efficient organisation and performance of work according to the needs of an 
industry and enterprises within it, balanced with fairness to the employees in the industry and 
enterprises;” 

36 The award must include a Minimum Adult Wage clause as set out in Principle 9 of the Wage Fixing Principles.  The award 
must also include a clause naming the parties to the award in accordance with s.38 of the Act.  The named parties will be the 
Construction, Forestry, Mining and Energy Union of Workers, Integrated Group Ltd and Skilled Rail Services Pty Ltd.  The 
award should also include a term.  The term will be one year; this is a newly made award and a term of one year is a sufficient 
period for review if appropriate.   

37 It is clear from these reasons, and my earlier decision, that I do not accept that there is any jurisdiction or public interest barrier 
to making the award.  Employees are then entitled to the coverage of an award.  As for the terms of the award I accept the 
expression ‘locomotive drivers’ is a more precise expression.  In the scope clause, in line with my earlier decision, I accept 
Integrated’s submission that the deletion of the words ‘throughout the State of Western Australia and shall apply’ will more 
adequately describe the intended coverage of this award.  I will return to the rates of pay.  However, the applicant concedes the 
words ‘work performed by’ and ‘Employees shall receive the wage rate appropriate to the work they perform in any shift’ may 
be incorporated in clause 4.  I will do so given the context of the evidence and the industry.  I do not consider that clause 5, in 
the amended application, needs to be altered.  The roster cycle is not defined and the hours description is both flexible and 
sufficient. 

38 The overtime rates I will return to in concert with the wage rates.  The proposed rates are adopted from the BHPB award.  
Schedule 1 lists specified hourly rates per level for overtime for drivers who work in excess of the rostered shift, being 12 
hours.  This method in the proposed award applies the same hourly rates to hours in excess of the rostered cycle whatever that 
might be.  No party has argued for an expression of overtime rates as being a multiple of the ordinary hours.  Hence the 
method of expressing the rates in the proposed award will be applied.  I note that the level 2 overtime rate, albeit extracted 
directly from the BHPB award, appears anomalous, as it is less than the hourly rate for level 2 in clause 4.  I will raise this 
issue for further submission at the same time as I will list the matter for a Speaking to the Minutes.  As for the submission that 
overtime does not apply to casual employees, I reject this submission.  The term ‘casual’ refers to an employment status or a 
type of employment contract.  Typically, it differentiates an employee from full-time or part-time employment and engagement 
is by the hour.  The work pattern of casuals may be very different, however, the employment is said not to be regular and 
ongoing.  Casuals typically receive a loading to the normal hourly rate of pay to accommodate the lack of certain entitlements.  
That loading may differ, but 20% is common in awards of this Commission and awards of the federal Commission.  The items 
covered by the loading are often specified as exclusions from casual employment.  Awards, may specify a number of 
exclusions and conditions for casuals (eg. Transport Workers (General) Award, Clause 2.4), however, often only annual leave 
and sick leave are specified.  In short, an employee who is employed as a casual receives his/her normal rate of pay which 
includes a loading.  Penalty rates are paid in addition to the normal rate of pay.  The same applies to shift work in the case of 
casuals.  Their normal rate of pay includes the 20% loading and shiftwork is added to the normal rate (see Metal, Engineering 
and Associated Industries Award, 1998 110 IR 247; Polyservice (WA) Pty Ltd v The Cleaning, Security and Allied Employees 
Union 62 WAIG 7@8; CCH Australian Employment Law Guide @ 38 – 120).  I would add that I do not consider it necessary 
to specify that casuals are excluded from annual leave and sick leave.  This is generally understood.  Casuals of course are also 
excluded from other types of leave. 
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39 In the proposed award the employees all work on shiftwork and the rates specified already include a component for shift work.  
The hours provision also refers to a roster cycle and overtime for hours worked beyond that cycle; as opposed to a Monday to 
Friday arrangement with out of hours and Saturday and Sunday penalties.  In this circumstance the 20% penalty should be 
applied to the specified overtime rate.  This provision for a loading on overtime will be included in the new award. 

40 The clause relating to annual leave is also contentious between the parties.  The minimum legislative condition for employees 
other than casuals is four weeks annually.  The respondents want four weeks to be applied and the award to be silent on this 
condition.  Mr Schapper argues that awards in this State typically provide an extra week annually for shift workers.  He says 
also that workers in the iron-ore industry in the North-West typically also get an additional week and awards provide for this.   

41 The Iron Ore Production and Processing (Hamersley Iron Pty Limited) Award 1987, an award of the Western Australian 
Industrial Relations Commission (“WAIRC”) which covers employment in the Iron Ore Industry in the North of this State, 
provides for an annual leave entitlement of 5 weeks plus an additional week for continuous shift workers.  The relevant 
provisions being sub-clauses 22(1) and 22(2)(a). 

42 Similarly the Mining Industry – Rio Tinto Iron Ore Award 2004, an award of the Australian Industrial Relations Commission 
(“AIRC”), provides for 5 weeks annual leave plus an additional week for continuous shift employees (see clause 8.1.1(a)). 

43 A further award of the AIRC, the AWU Mining (Iron Ore Contracting) (WA) Award 2003 provides for a lesser leave 
arrangement: 

“19. ANNUAL LEAVE 
19.1 Period of leave 
Subject to the provisions of clauses 19.2, 19.4 and 19.5, a period of 28 consecutive days, exclusive of any public holidays 
occurring during the period, shall be given and taken as leave annually to all employees, other than casual employees, 
after twelve months continuous service (less the period of annual leave) with an employer.” 

44 While not specifically dealing with employment in the Iron Ore Industry, the Dampier Salt Award 2004, an award of the 
WAIRC, deals with employment in the North West of the State.  The leave provisions are similar to those of the Hamersley 
Award and Rio Tinto Award.  The award provides for 5 weeks annual leave with an additional week for continuous shift 
workers (see clause 9.2).  The Robe River Certified Agreement 2002 provides in effect the same annual leave entitlement. 

45 A further award of the WAIRC dealing with employment in the North West of the State, while not specifically dealing with the 
Iron Ore Industry is the Transport Workers’ (North West Passenger Vehicles) Award 1988, provides for a different entitlement 
to annual leave: 

“16. - ANNUAL LEAVE 
(1) Except as hereinafter provided a period of four consecutive weeks leave with payment or ordinary wages as prescribed 
shall be allowed annually to an employee by his employer after a period of twelve months continuous service with that 
employer. 
(2) (a) An employee whose usual place of residence is situated North of the 26th parallel shall be paid a loading of 20% 
calculated on his ordinary wage as prescribed.” 

46 Given the above coverage of iron ore awards I favour Mr Schapper’s submissions and I would amend the proposed clause to 
read, “Five weeks paid annual leave shall be allowed for each year worked.  An additional week of annual leave will be paid to 
employees who are required to work continuous shift work.  Pro rata leave shall be paid out on termination.” 

47 As for the proposed long service leave clause, no further evidence and submission have been provided by the applicant other 
than it should be the same as the BHPB award.  In my view this submission is not sustainable and the applicant has not made 
out a sufficient case.  It must be remembered that long service leave is an entitlement which only becomes available after many 
years.  The proposed award is designed to cover employees engaged by labour hire firms to work at BHPB.  The evidence is 
that employees of those firms, at least for Skilled, may work other assignments.  In my view the general standard in this State 
should be applied.  I would not grant the incorporation of a long service leave provision in the award. 

48 The proposed clauses 9 and 10, and the changes proposed by Integrated are not contentious.  I do not accept the submissions 
made by Skilled in relation to clause 10.  I consider the clause necessary for the award.  I would adopt these clauses with the 
changes proposed by Integrated.  The proposed clause 11 is better expressed by the General Order concerning redundancy and 
other matters, as the parties have submitted.  I would not incorporate this clause. 

49 I do not consider it necessary to include a contract of service clause.  The proposed award presents as both minimalist and 
flexible.  I will not change this character.  The notice provisions are covered by the Federal Workplace Relations Act 1996. 

50 As to the dispute resolution clause.  I accept the submissions on behalf of the applicant that the clause should be both simple, 
and in accordance with the terms of the Act.  It is for the parties to refer matters to the Commission in case of dispute.  I have 
no proposed clause before me, however, I consider the clause should read as follows: 

“7. - DISPUTE RESOLUTION PROCEDURE 
7.1 - DISPUTE RESOLUTION PROCEDURE 
7.1.1 Subject to the Industrial Relations Act 1979, where a question, dispute or difficulty arises under this award, or 

where an employee has a grievance or complaint in relation to any industrial matter covered by this Award, the 
employee shall first contact their supervisor to work out the problem.   

7.1.2 If the above fails, representation may then be made to the employer by the employee or a union representative. 
7.1.3 In the event that, following the step described in 7.1.2, the dispute is not resolved, the dispute may be then 

referred to the Western Australian Industrial Relations Commission by either of the parties.” 
51 If this clause does not suffice and the parties can present an alternate, mutually agreed clause I will of course consider that 

instead. 
52 This is the making of a first award.  I have sought to arrange the clauses in accordance with the Registrar’s Standard 

Arrangement Clause which was adopted by the Commission in Court Session at paragraph 213, in considering s.40B (Western 
Australian Industrial Relations Commission, Commission’s own motion v Dardanup Butchering Co and Others, 84 WAIG 
2739 @2776).  This matter was not covered in submissions or put to the parties by the Commission at hearing.  It has arisen 
since.  If the parties wish to make submissions on the award format, those submissions will be heard at the same time the 
matter is listed for a speaking to the minutes. 
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53 I advised the parties at conclusion of hearing on 20 December 2005 that I would give further consideration to MFI1 and to 
whether inspections should take place.  I will accept MFI1 as an exhibit, and mark it CFMEU 5, only in so far as it relates to 
the letter to Mr Brandis.  This was part of another proceeding.  Mr Ellery could not in the time available verify that the other 
letters were those of the respondent, Integrated.  No one could attest to their origins, albeit they on their face appear to be 
documents of Integrated.  In any event, Integrated agrees that the pay rates in Exhibit CFMEU3 are correct and that Integrated 
employees have had a pay rise.  The earlier rates were part of Mr Hudson’s evidence in the earlier proceedings.  As for 
inspections, I do not consider they are necessary.  The evidence of Mr Thomas and Mr Butler makes it clear as to what work is 
being done by the Skilled employees.  The same is true of the Integrated employees; the evidence is clear that those employees 
fill slots on the BHPB roster.  I have some familiarity with the work of locomotive drivers on the mainline and in the yard.  I 
do not consider that inspections will add much to what has already been provided in evidence and by way of submissions. 

54 Mr Borlase’s argument is that the pay rates should reflect the work that Skilled workers do and that they do a more limited 
range of work than BHPB locomotive drivers.  He says also that the Commission must do a minimum rates exercise and refers 
to Commissioner Larkin’s decision.  I have enough before me to address the first point.  In considering the second point it 
should be remembered that the whole case and the award is limited to work on BHPB’s railway system. 

55 As to the pay rates Mr Schapper submitted that the Commission had made a finding in the earlier reasons for decision that the 
BHPB pay rates were appropriate, albeit a spectrum of rates needed to apply.  Skilled made the submission that the 
Commission needed to conciliate the matter, after the Commission had determined the jurisdictional point and the further issue 
as to public interest.  Skilled also complained that the Commission had negated some of the ground for conciliation by the 
earlier comments as to pay rates.  I will deal with the matter of conciliation further.  It is the case that prior to the first hearing 
of this matter Skilled had not had a full opportunity to negotiate the application.  Their circumstance changed during the course 
of the hearing and they secured a contract with BHPB.  Both respondents urged the Commission to hear first the public 
interests arguments separate to the merits of the claim.  I have given my reasons for not acceding to this request.  In my view 
the parties have had ample opportunity to discuss the claim throughout these protracted proceedings.  They have had ample 
time to ask the Commission to convene a conference.  Conferences were conducted early in the life of this application.  There 
was ample time since the August hearing, the November decision and since the December hearing to seek to settle the matter.  
It has not occurred.  The respondents were aware of my decisions on the further public interest issue and the jurisdictional 
point.  These issues could not have presented a continuing barrier to discussion.  One has to conclude that the parties are 
simply opposed in this matter. 

56 I do not repeat my earlier reasons as to favouring, whilst not determining, the use of the level 5 driver rates in the BHPB award 
as a benchmark for work on the mainline.  The applicant has overcome the problem of different cycles of work by adopting an 
hourly rate.  The applicant has accepted the submission of Integrated that the employee gets paid only for the work he/she 
does; not for the skill level they have achieved.  This is sensible given the context of the industry.  I have no further evidence 
that deals with the needs of employers or employees, albeit I invited such evidence.  Similarly, I invited evidence as to the 
effect of the 20% casual loading.  I have none.  The argument is simply that the applicant has not proved that the terms of the 
award are warranted.  I disagree with this point as it relates to pay rates.  I am still struck by the notion that the employers 
change the rates having regard to their client’s rates, but in this case, they had regard to the rates of the client’s competitor.  I 
am also aware that many of the relevant employers have worked under this arrangement for some time.  This is not the case 
with Skilled, but they do have a seven month project.  I must look at the needs of the industry and balance this with the needs 
of employees.  In my mind the answer falls to an adoption of the BHPB award rates and the overtime rates.  I have heard no 
evidence regarding the effect of adopting the 20% casual rate, in addition to the normal hourly rate of pay, as would be usual.  
The rates of pay in the BHPB Award have been properly valued for work value, and then adjusted, by successive Commission 
in Court decisions.  I see no reason why the rates proposed in the award, derived from the BHPB award, based on the evidence 
in this matter, should not be adopted.  Those provisions and the casual rates will be incorporated into the award. 

57 The only remaining submissions for me to consider are that the work of Skilled employees is much less than what the proposed 
classifications cover, that a minimum rates exercise is necessary and that the first award principle mandates that the existing 
rates and conditions of employees should be applied. 

58 I am not convinced from the evidence that, because the Skilled drivers are operating work trains to assist in the construction of 
additional loops and additions to the railway system, then the classification structure cannot be applied.  BHPB set down all the 
requirements for operating on their railway system and control its operations.  They require a certain level of skill and 
qualification to do that work.  The work is the operation of the train.  The fact that the Skilled drivers may not perform each 
and every duty within a particular classification description is not relevant.  The description aids the determination as to where 
the level of work required falls.  It is clear that the work required of Skilled drivers falls in Level 4 at this point in time. 

59 As to a minimum rates exercise, I would only repeat that the work under consideration has already been properly valued and 
expressed in the BHPB award.  I should add that submission has been made that the rates only apply to workers who reside in 
the North-West.  BHPB employ fly in/fly out workers in a number of roles.  Some of those drivers are paid rates above those 
being considered in this application. 

60 Principle 11 has been recited earlier.  It does not require a straight adoption of existing rates.  It requires a balancing of 
considerations as expressed in that principle and as expressed under the relevant provisions of the Act, as quoted. 

61 The award to be made should read as follows: 
1. AWARD STRUCTURE 
1.1 TITLE 

The Iron Ore Production & Processing (Locomotive Drivers) Award 2006. 
1.2. ARRANGEMENT 

1. AWARD STRUCTURE 
1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA AND SCOPE 
1.4 TERM 

2. RATES OF PAY 
2.1 WAGES 
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2.2 CLASSIFICATIONS 
2.3 MINIMUM ADULT AWARD WAGE 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 
3.2 OVERTIME 

4. LEAVE 
4.1 ANNUAL LEAVE 

5.  ALLOWANCES AND FACILITIES 
5.1 TRAVEL AND ACCOMODATION 

6. SAFETY 
6.1 SAFETY EQUIPMENT, UNIFORMS AND NECESSARIES 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

8. NAMED PARTIES TO THE AWARD 
1.3 AREA AND SCOPE 

This award shall apply to all locomotive drivers working on the BHP Billiton Iron Ore Pty Ltd railroad who are employed 
by any person or company other than BHP Billiton Iron Ore Pty Ltd and to all employers employing such persons. 

1.4 TERM 
This award shall operate from the first pay period commencing on or after the making of this award and shall remain in 
force for a period of 12 months. 

2. RATES OF PAY 
2.1 WAGES 

Employees shall be employed in the appropriate classification and level as set out in Clause 2.2 of this Award. 
The minimum hourly rate of wage for work performed by employees shall be: 

 $ 
Level 1 16.09 
Level 2 30.11 
Level 3 36.94 
Level 4 45.39 
Level 5 57.79 

Employees shall receive the wage rate appropriate to the work they perform in any shift.  A loading of 20% of the hourly 
rate shall be paid for each hour worked by a casual employee. 

2.2 CLASSIFICATIONS 
2.2.1 CFMEU Loco Level 1 

A person at this level shall undertake basic training in all railroad operations functions and procedures. 
Duties: 
Classroom tuition and on-job training. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a restricted Drivers certificate to operate in Locomotive Prep areas. 

2.2.2 CFMEU Loco Level 2 
A person at this level will have completed a level one (1) training course and shall be competent to perform duties in 
locomotive preparation and gain further experience in yard duties under supervision. 
Duties: 
(a) Cleaning and preparation of locomotives 
(b) Cleaning and housekeeping of work area and equipment 
(c) Servicing of locomotives 
(d) Shunting of locomotives - preparation of locomotives, multi unit locomotive consists and locotrol consists 

within locomotive prep/service facilities  
(e) Safety audits/checks of work area, lock up Prep facilities for shut downs 
(f) Clean railroad vehicles 
(g) Demonstrate proficiencies and instruct employees in training 
(h) Develop competency to level three (3) Driver certification standard 
(i) Operate road vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate of competency to drive/operate locomotives (not trains). 
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2.2.3 CFMEU Loco Level 3 
A person at this level will have completed a level two (2) competency pass out and shall perform duties operating 
locomotives on a limited basis, all aspects of shunting within Yards and work as a second person on trains as required. 
(a) Work at a lower level as required 
(b) Work as a second person on trains on mainlines/yards as required 
(c) Operate locomotives into and out of traffic/workshops 
(d) Conduct safety checks on locomotives 
(e) Set up locomotive consists/locotrol units 
(f) Prepare and stable locomotives/rolling stock as, when and where required 
(g) Make and break trains in Yards (ground work) 
(h) Shunt in and around all workshops 
(i) Replace defective equipment 
(j) Perform all shunting/switching aspects within all Yards 
(k) Demonstrate proficiencies in instructing and assisting employees in lower levels  
(l) Develop competency to level four (4) Drivers certification standard 
(m) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment. If successful shall be issued with a certificate for this level and a Progressional Drivers Log. 

2.2.4 CFMEU Loco Level 4 
A person at this level will have completed a level three (3) competency pass out and shall be qualified to operate head end 
powered trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad and shall operate locotrol 
trains under supervision. 
Duties: 
(a) Work in lower level/s as required 
(b) Work in all aspects of the Yards in accordance with Yard operations 
(c) Operate all head end powered trains on the BHP Iron Ore Pilbara District Railroad 
(d) Operate mainline locotrol ore trains under instruction of a level 5 Driver 
(e) Operate all trains within the Jimblebar Junction are (Jimblebar Junction/ Newman/ Jimblebar Mine/Ore Body 

18/Ore Body 23-25) 
(f) Shall be required to demonstrate proficiency and instruct/assist employees in lower levels 
(g) Develop competency to level five (5) Drivers certification standard 
(h) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate for this level. 

2.2.5 CFMEU Loco Level 5 
A person at this level will have completed a level four (4) competency pass out and shall be qualified to operate all trains 
including Locotrol trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad. 
Duties: 
(a) Work at lower levels as required 
(b) Perform duties of all levels as required 
(c) Operate all trains as Driver Only Operation 
(d) Operate all trains over the BHP Iron Ore Pilbara District Railroad 
(e) Demonstrate proficiency and instruct employees in lower levels in all aspects of the operation. 

2.3. MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 
(2) The minimum adult award wage for full-time adult employees is $484.40 per week payable on and from 7 July 

2005. 
(3) The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 

decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
minimum adult award wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the minimum adult award wage. 

(6) (a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

 (b) Liberty to apply is reserved in relation to any special category of employees not included here or otherwise 
in relation to the application of the minimum adult award wage. 
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(7) Subject to this clause the minimum adult award wage shall – 
(a) apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 

of paid leave and for all purposes of this award.   
(8) Minimum Adult Award Wage 
 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2005 State 

Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise 
agreements and over award arrangements.  Absorption which is contrary to the terms of an agreement is not 
required. 

 Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in 

force immediately prior to 5 June 2003. 
3. HOURS OF DUTY 
3.1 HOURS OF DUTY 

Ordinary hours of work shall not exceed an average of 48 per week over each roster cycle. 
3.2 OVERTIME 

Any hours outside or in excess of ordinary hours shall be paid at the hourly rate of: 

 $ 
Level 1 21.71 
Level 2 28.71   * 
Level 3 39.41 
Level 4 50.10 
Level 5 60.76 

A loading of 20% of the above rate shall be paid for each hour of overtime worked by a casual employee. 
(*Highlighted for further submission) 

4. LEAVE 
4.1 ANNUAL LEAVE 

Five weeks paid annual leave shall be allowed for each year worked.  An additional week of annual leave will be paid to 
employees who are required to work continuous shift work.  Pro rata leave shall be paid out on termination. 

5. ALLOWANCES AND FACILITIES 
5.1 TRAVEL AND ACCOMODATION 

The employer shall provide for travel between Perth Airport and site, to and from the site and to and from the workplace.  
The employer shall provide for the employee’s accommodation whilst at site and the meals of the employee. 

6. SAFETY 
6.1 SAFETY EQUIPMENT, UNIFORMS AND NECESSARIES 

The employer shall provide for all necessary safety gear, uniforms and other things necessary for the employee to fulfil his 
duties. 

7.  DISPUTE RESOLUTION PROCEDURE 
7.1  DISPUTE RESOLUTION PROCEDURE 
7.1.1 Subject to the Industrial Relations Act 1979, where a question, dispute or difficulty arises under this award, or where an 

employee has a grievance or complaint in relation to any industrial matter covered by this Award, the employee shall first 
contact their supervisor to work out the problem.   

7.1.2 If the above fails, representation may then be made to the employer by the employee or a union representative. 
7.1.3 In the event that, following the step described in 7.1.2, the dispute is not resolved, the dispute may be then referred to the 

Western Australian Industrial Relations Commission by either of the parties. 
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8. NAMED PARTIES TO THE AWARD 
8.1.1 The parties to this award are: 

The Construction, Forestry, Mining and Energy Union of Workers 
Integrated Group Ltd 
Skilled Rail Services Pty Ltd 

 

2006 WAIRC 03843 
THE IRON ORE PRODUCTION & PROCESSING (LOCOMOTIVE DRIVERS) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
INTEGRATED GROUP LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
HEARD WEDNESDAY, 8 FEBRUARY 2006 
DELIVERED MONDAY, 27 FEBRUARY 2006 
FILE NO. A 3 OF 2005 
CITATION NO. 2006 WAIRC 03843 
 
 
Catchwords Speaking to the Minutes - Application to re-open matter - Principles of re-opening 

Result Application to re-open dismissed; New Award issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr N Ellery of Counsel for Integrated Group Ltd 

Mr J Blackburn of Counsel and Mr M Borlase for Skilled Rail Services Pty Ltd and Skilled Group Ltd 
 
 

Further Reasons for Decision 
1 The parties, at hearing on 8 February 2006, addressed three issues raised for further submission by the Commission at 

paragraphs 38, 51 and 52 in the Reasons for Decision of 24 January 2006.  The issues were whether the level 2 rate for 
overtime was an anomaly, whether the Dispute Resolution Procedure, as expressed by the Commission, was sufficient and 
whether the format of the Award was appropriate.  Each party had no submission to make on the Dispute Resolution Procedure 
and the format of the Award.  These clauses will remain as expressed in the Minute of Proposed Order (MPO).  With respect to 
the level 2 overtime rate the applicant and Integrated submitted that there should be Liberty to Apply granted to address this 
issue at a later date.  I do not need to go further to the detail of their submissions.  Skilled submitted that no anomaly existed 
and the rate expressed in the MPO should remain.  This is the rate applicable in the Iron Ore Production & Processing (BHP 
Billiton Iron Ore Pty Ltd) Award 2002 (BHPB award).  The Commission adopted the rates in that award.  The applicant has 
previously sought unsuccessfully to vary the overtime rates in that award.  The overtime formula is one of longstanding in the 
BHPB award.  If the level 2 overtime rate were to be adjusted this should be argued through a separate application.   

2 I will grant Liberty to Apply to vary this limited provision.  It is a matter which I have raised with the parties.  I do not at this 
time have sufficient submission or information to make a final judgement on whether the rate is in fact an anomaly and should 
be altered.  The Award at this time should be complete and hence the level 2 rate in the MPO will apply for now.  A new 
clause 9, “Liberty to Apply” will be added to the Arrangement clause (Clause 1.2) and to the Award in the following terms: 

“9. – Liberty to Apply 
9.1 Any party to this award has liberty to apply to the Commission to vary the rate for overtime for Level 2 expressed 

in clause 3.2 of this award.” 
I will also of course delete the highlighted note in clause 3.2 in the MPO. 

3 The applicant submitted that the parties to the BHPB award would present to the Commission on Friday, 10 February 2006, 
agreed variations to that award to increase the pay rates by 4.5% and to vary other provisions.  The applicant submitted that the 
rates in this award, which follow the BHPB rates, should likewise be adjusted.  The respondents opposed this course and 
submitted that such a matter should only be dealt with by a separate application.  In my view, the matter raised by the applicant 
is not a matter on which the Commission has invited additional submission.  It is not a matter within the present application 
and is not a matter capable of being determined at a Speaking to the Minutes.  It is a matter to be entertained only by a separate 
application. 

4 Skilled, at the Speaking to the Minutes, proposed several alterations to the MPO to clarify the award and to give proper intent 
to the Reasons for Decision of the Commission of 24 January 2006.  Skilled maintained its opposition to use of the BHPB 
rates, but submitted that it is the Commission’s intent to follow the rates in the BHPB award in this Award.  Skilled proposed 
amendments to the MPO, with a summary of rationale, as follows: 

“1.1 TITLE  
The Iron Ore Production and Processing BHP Billiton Iron Ore Railroad (Locomotive Drivers) Award 2006.

i 
 

2.1 AGGREGATE WAGES
ii
 

2.1 AGGREGATE WAGES
iii

  
2.1.1 Employees shall be employed in the appropriate classification and level as set out in Clause 2.2 of this Award. 

Employees shall receive the wage rate appropriate to the work they perform in any shift.  
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2.1.2 The minimum aggregate hourly rate of wage for work performed by employees shall be: 
iv 

 
 $  
Level 1 16.09  
Level 2 30.11  
Level 3 36.94  
Level 4 45.39  
Level 5 57.79  

2.1.3 The aggregate hourly rate of wage covers all payments for the performance of the work (subject to clause 3.2 
of this award) including penalties, allowances, shift premiums and compensation for all disabilities associated 
with the nature and location of the work whether the employees are employed on a residential or fly in fly out 
basis. 

v 
 

2.1.4 A loading of 20% of the hourly rate shall be paid for each hour worked by a casual employee. A casual 
employee means an employee who is engaged as such and who has no entitlement to paid leave and who is 
informed of those conditions of employment before he or she is engaged. 

vi 
 

2.1.5 Arbitrated Safety Net Adjustments 
vii 

 
 Increases to salaries, wages and allowances arising from arbitrated safety net adjustments determined by the 

Commission are to be absorbed into the salaries and allowances prescribed by this award.  
3.2 OVERTIME  
 Any hours worked outside or in excess of ordinary hours 48 per week shall be paid at the hourly rate of:

viii 
 

4.1 ANNUAL LEAVE  
Five weeks paid annual leave shall be allowed for each year worked. An additional week of annual leave will 
be paid to employees who are required to work continuous shift work. Pro rata leave shall be paid out on 
termination. This clause shall not apply to casual employees. 

ix 
 

5.1 TRAVEL AND ACCOMODATION (FLY IN FLY OUT)  
The employer shall provide for travel between Perth Airport and site, to and from the site and to and from the 
workplace. The employer shall provide for the employee’s accommodation whilst at site and the meals of the 
employee. This clause shall apply only to FIFO employees. 

x 
 

i 
To better describe the scope of the award and to distinguish it from any award which might issue in A5 of 2005.  

ii 
To reflect clause 7 – Aggregate Wages of the BHP Award and the true nature of the amount awarded.  

iii 
To reflect clause 7 – Aggregate Wages of the BHP Award and the true nature of the amount awarded.  

iv 
To reflect clause 7 – Aggregate Wages of the BHP Award. The reference to an “aggregate” rather than a “minimum” 
wage is consistent with the actual rates nature of the BHP Award and the terminology used in clause 7 of that Award: 
see 82 WAIG 2070 and 84 WAIG 3254.  

v 
To clearly indicate the aggregate nature of the rate awarded in this matter (as per the BHP Award) and the components 
of that rate.  

vi 
For clarification.  

vii 
To reflect clause 8 – Arbitrated Safety Net Adjustments of the BHP Award and ensure parity between the rates in the 
two awards.  

viii 
To guard against any unintended consequences arising out of changes to the definition of ordinary hours and to reflect 

the fact that the aggregate wage includes an amount to compensate employees for working up to 48 hours a week 
regardless of how those hours may be described.  

ix 
For clarification.  

x 
For clarification.”  

5 Mr Blackburn for Skilled submitted that the Award should be made clear for those who in future may rely upon it.  The rates in 
the BHPB award represented an aggregate rate of pay; not a minimum rate of pay.  This should be expressed in the Award to 
avoid confusion and to ensure clarity as to what matters are incorporated in the pay rates.  The suggested amendments to title 
of the Award and for the provisions relating to casual are for clarity and to properly reflect the Commission’s decision.  These 
provisions, along with the addition of the fly in/fly out clarification, more precisely represented the intent of the Commission’s 
decision.  The award must be clear on its face.  The addition of 2.1.5 was reflected in the BHPB award and should then flow to 
this Award.  The change sought to 3.2 is expressed fully at point viii and I do not need to repeat it. 

6 Mr Ellery for Integrated adopted the submissions of Skilled and maintained Integrated’s objection to the adoption of the BHPB 
rates. 

7 Mr Schapper for the applicant had no difficulty with the incorporation of the amendments to clauses 2.1.5, 3.2 and 5.1.  
Mr Schapper submitted that there was no necessity to make a change to the title of the award.  Such a change would depart 
from the usual format of iron ore awards in this jurisdiction.  He opposed the deletion of the word minimum in relation to pay 
rates.  He submitted that there is nothing in the BHPB award which describes the pay rates as actual rates.  The employer can 
pay above the award if they so choose.  If the award is to incorporate the word aggregate it should read a minimum aggregate.  
Mr Schapper submitted that the proposed change to 2.1.3 was meaningless and unnecessary.  The award does not incorporate 
other payments; there is then no danger of confusion as no other payment is presented.  As for 2.1.4, Mr Schapper submitted 
that if there is to be a definition of casual it should be as per the BHPB award.  He submitted that the proposed change to 4.1 
contradicts the Reasons for Decision, is unnecessary and not a matter for a Speaking to the Minutes.   

8 I have some concern as to whether each of these matters is appropriate for a Speaking to the Minutes.  However, I take that no 
further.  The three suggested amendments to clauses 2.1.5, 3.2 and 5.1 have the consent of all three parties I will effect the 
changes as proposed by Skilled.  The proposed amendment to 4.1 has been dealt with in my Reasons of 24 January 2006 at 
paragraph 38.  It is understood generally that casuals do not receive annual leave.  The respondents express concern that the 
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point requires clarification.  If this is a source of continuing concern I am content to incorporate the proposed change, 
notwithstanding my comments in paragraph 38, as the change does no more than state the obvious fact, read in the context of 
the award.  I am not persuaded to agree to the proposed change to the title.  The title is adequate, has been present to be argued 
throughout the hearing and is consistent in format to other awards of the Commission.  I am not minded to make, at this stage 
of the proceedings, the change to 2.1.4 to incorporate the proposed definition of casual.  It is a definition that can raise other 
questions. 

9 The final issue are the changes to express the hourly rate, not as a minimum, but as an aggregate rate.  Skilled submit that these 
changes reflect the true nature of the amount awarded and describe the components of the rate as per the BHPB award.  They 
argue that the rates follow the BHPB award, and as that is the intention of the Commission, the rates should be expressed 
properly to reflect this.  This follows on from the submissions by Mr Borlase at hearing as to the need for a proper minimum 
rates exercise.  The Commission having then adopted the BHPB rates of pay; the rates should be clear as to what they 
encompass.  I am content to leave the rates as I have expressed them in the MPO.  They represent an hourly rate of pay per 
level.  They represent also the only monies payable by way of a wage rate, except for overtime and casual loading.  The 
expression in the award is simple and straightforward.  I do not then consider the proposed changes to be necessary. 

10 Skilled made application to re-open the hearing.  They submitted: 
“It is submitted, respectfully, that the decision in this case to award the BHPB aggregate rate, which includes 
compensation for working 48 hours a week, to employees who work less than 48 hours week is fundamentally wrong and 
that it is in the public interest and in accordance with equity, good conscience and the substantial merits of the case and 
the need to facilitate the efficient organisation and performance of work according to the needs of an industry and 
enterprises within it, that this aspect of the matter be corrected now and not left to be corrected on appeal.” 

The evidence is that drivers work different roster patterns averaging different hours per week and less than 48 hours per week.  
The aggregate salary for BHPB workers is based on an 8 days on, 16 days off, 48 hours a week average roster.  If the BHPB 
annual aggregate salary is divided by 52; then 48, to produce an hourly rate, employees working these 48 hours a week will get 
a substantial windfall.  The salary based on a 48 hour a week incorporates overtime components built into the aggregate rate.  
Those overtime components would be less for lesser average weekly hours.  Skilled displayed the calculations and new hourly 
rates in written submissions.  I do not need to recite the detail of those.  In summary, Skilled submitted: 

“To apply that rate to a driver working a 38 or 42 hour roster would not be establishing parity with BHPB drivers – it 
would be to award the Skilled driver a rate which is intrinsically much higher than the rate applying to BHPB drivers. 
In the circumstances the Commission should direct the parties to confer with a view to agreeing appropriate rates (derived 
from the BHPB 48 hour rate) to apply to employees on 38, 42, 44 and 46 hour rosters taking account of the relative 
overtime, shift, weekend and public holiday requirements applicable to those rosters.” 

11 Skilled submitted also that casuals under the BHPB award are not entitled to a 20% loading on top of the general overtime rate.  
They referred to clause 10(1) as follows: 

“(b) A casual employee shall be paid the pro rata hourly rate applicable to the classification in which he or she is 
working as set out in the attached schedules marked IA, IB and IC plus a loading of 20%. 

(d) All time worked by a casual employee in excess of the ordinary hours applicable to the classification in which 
he or she is working shall be paid at the overtime rate as set out in the attached schedules marked IA, IB and IC. 

Skilled submitted that: 
“If, as the Commission has found, the BHPB Award rates have been “properly valued and expressed in the BHPB award” 
and if the intention is to provide parity between the rates in the BHPB award and those in the new award, the casual 
loading should not be applied to the overtime rate.” 

12 Skilled submitted that if the error were not to be corrected then Skilled and Integrated would need to move to a 48 hour 
average weekly roster to achieve parity.  This approach is not in line with structural efficiency and the needs of the industry.  
Skilled referred to the decision in Autodesk Incorporated v. Dyason (1993) 176 CLR 300, where there is a misapprehension of 
the facts or the law, a matter may be re-opened.  The Commission was referred also to the decision of the Commission in Court 
of 23 August 2004 concerning the BHPB award (CFMEU & Others v BHP Billiton Iron Ore Pty Ltd and AFMEPKIU & 
Others v BHP Billiton Iron Ore Pty Ltd & Another 84 WAIG 3249).  In Autodesk Mason CJ said as follows: 

“The exercise of the jurisdiction to reopen a judgment and to grant a rehearing is not confined to circumstances in which 
the applicant can show that, by accident and without fault on the applicant’s part, he or she has not been heard.  It is true 
that the jurisdiction is to be exercised with great caution, having regard to the importance of the public interest in the 
finality of litigation.  It is equally true, as this Court said in Wentworth v. Woollahra Municipal Council, that “generally 
speaking, it will not be exercised unless the applicant can show that by accident without fault on his part he has not been 
heard.” 
….. 
These examples indicate that the public interest in the finality of litigation will not preclude the exceptional step of 
reviewing or rehearing an issue when a court has good reason to consider that, in its earlier judgment, it has proceeded on 
a misapprehension as to the facts or the law.  As this Court is a final court of appeal, there is no reason for it to confine the 
exercise of its jurisdiction in a way that would inhibit its capacity to rectify what it perceives to be an apparent error 
arising from some miscarriage in its judgment.  However, it must be emphasized that the jurisdiction is not to be 
exercised for the purpose of re-agitating arguments already considered by the Court; nor is it to be exercised simply 
because the party seeking a rehearing has failed to present the argument in all its aspects or as well as it might have been 
put.  What must emerge, in order to enliven the exercise of the jurisdiction, is that the Court has apparently proceeded 
according to some misapprehension of the facts or the relevant law and that this misapprehension cannot be attributed 
solely to the neglect or default of the party seeking the rehearing.  The purpose of the jurisdiction is not to provide a 
backdoor method by which unsuccessful litigants can seek to re-argue their cases.” 

13 Mr Blackburn submitted that the submission on behalf of Skilled was not a new submission.  The difficulty of applying the 48 
hour average weekly roster was raised earlier. The November 2005 decision of the Commission acknowledged there was a 
difficulty in dealing with the differing roster arrangements.  The Commission in the January 2006 decision then went on to 
accept the applicant’s submissions concerning converting to an hourly rate.  However, this method will mean that new 
employees for Skilled would receive substantially higher than the BHPB award employees.  This is a fundamental error which 
it is in the public interest to correct now, and not on appeal.  Mr Blackburn then expanded on the calculations in written 
submissions to display the windfall which employees working a 42 or 44 average weekly hours would receive if their hourly 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 451 
 

remuneration was calculated using a 48 average weekly hours divisor.  The pay for a 48 average weekly hours already 
incorporates additional penalty loadings for those additional hours.  Mr Blackburn referred to the decision to use the hourly 
rate relevant to 48 average weekly hours as being a “clear and undeniable error”. 

14 Mr Blackburn submitted that Skilled were under considerable pressure, prior to Christmas last year, to deal with applications 
A5 and A3 of 2005.  He was denied the opportunity to appear on the second day of hearing and the matter could have been 
adjourned for a day.  The matter of the hourly divisor was raised in closing argument by the applicant with no right of reply for 
Skilled.  The applicant’s proposition is clearly wrong, and was not raised in application A5 of 2005. 

15 Mr Ellery for Integrated supported and adopted the submissions put on behalf of Skilled.  The application of an hourly rate 
using a 48 hour basis is an error.  He submitted that this is a confined point which can be dealt with if the hearing is re-opened.  
He submitted that the substance of the matter should be considered more important than the process. 

16 Mr Schapper submitted that the amended application, served on the respondents on 4 November 2005, included the hourly 
rates.  The application was amended to bring it into line with the earlier decision of the Commission.  If there is an error it lies 
with the presentation of the case for Skilled.  Their error should not be remedied by giving Skilled another opportunity.  The 
test in Autodesk is in strict terms.  Mr Schapper referred also to Seaman’s Civil Procedure.  He submitted that Skilled wanted 
to cover more fully two matters raised in earlier hearing.  The hourly rate was the whole thrust of the case and Skilled should 
not be allowed to re-open.  There is no evidence before the Commission as to how the BHPB award rates are made up.  Skilled 
are therefore not able to make assumption as to the composition of those rates.  There is no evidence on these matters and they 
were capable of being dealt with at earlier hearing.  Mr Schapper submitted that he doubted the bonafides of the application to 
re-open as Skilled have previously attempted to delay the hearing until the new federal legislation came into effect. 

17 In reply, Mr Blackburn submitted that the respondent was under pressure to deal with the two previously mentioned 
applications.  The matter has been canvassed by Mr Borlase for the respondent at page 400 of the Transcript.  The rates of the 
BHPB award are aggregate rates which the applicant now seeks to deny.  The obligation was on the applicant to advise the 
Commission as to the composition of the rates.  Mr Blackburn referred to evidence in earlier proceedings relating to the BHPB 
Award, by Mr Stockden, to the effect that the rates are aggregate rates.  There was unfairness in that the applicant was 
effectively allowed to argue its application a second time. 

18 As for the hourly rate, the original application filed on 29 March 2005 sought: 
“The hourly rate of wage for employees to whom this award applies shall not be less than the hourly rate of wage 
applicable to a level 5 engine driver to whose employment the Iron Ore Production & Processing (BHP Billiton Iron Ore 
Pty Ltd) Award No A2 of 2001 applies, as varied from time to time.” 

19 In my decision of 2 November 2005, I stated that many points of the claim could not be awarded (paragraph 118).  I decided 
not to dismiss the claim, as sought by the respondents, but to direct the parties to negotiate having regard to my Reasons for 
Decision.  Importantly, at paragraph 119 I stated, “The key issue to be determined is whether the pay rates applicable to engine 
drivers employed by BHPB can also be applied to engine drivers employed by Integrated and Skilled who work at BHPB” (my 
emphasis).  It was argued throughout that the BHPB rates should not be applied.  I have decided otherwise for the reasons 
given.  It was argued also that it would be wrong to simply apply the level 5.  In light of the Commission’s decision of 2 
November 2005 the applicant has adhered to this point and has also conceded that the hourly rate to be applied should be for 
the actual work performed rather than the classification or skills obtained.  In other words a fully qualified driver for Skilled, 
who might otherwise be paid level 5 rate if employed by BHPB, would not be paid that rate if the actual work performed did 
not require it.  In relation to the issue of pay structure I decided that, “It is not appropriate to simply refer to one rate of pay”. 

20 I then covered in brief terms at paragraphs 128 and 129 many of the considerations which were weighed up in establishing the 
BHPB award rates.  I went on to recognise the different working hour arrangements which applied to the respondents’ 
employees.  At paragraph 131 I directed the parties to, “discuss an appropriate career structure for the award with appropriate 
rates of pay”.  I stated, “the career structure and rates of pay should be fair and suited to the needs of the employees and the 
employers’ business.”  I then went on to say for the reasons expressed, that “it is not inappropriate to use the Level 5 driver 
rate of BHPB as a benchmark when a driver is working the mainline at BHPB.  This does not mean that the Level 5 rate is the 
rate to be struck unless a like with like comparison can be made with the hours and quality of work.”  I went on to say, 
“Nevertheless, and more importantly, if the contractual requirement is for a 46 hour week, or even less, then is it difficult to 
compare the precise rate for a Level 5 driver on a 48 hour, 12 hour shift basis.  The pay rate must be struck to accommodate 
the difference.  These are matters for the parties to discuss and to see whether, by conciliation, they can reach an agreed view 
in the terms of the award, given the reasoning I have expressed.” 

21 At paragraph 132 I stated, “In my mind this application is largely about pay rates.”  I must say that nothing I have heard since 
has caused me to change that view.  I went on in paragraph 132 to state: 

“The needs of the industry have received inadequate treatment by way of evidence in this application, as have the needs 
of the employees.  I understand this to be because the principal arguments were directed to the making of an award, and in 
that context doing so in the absence of the terms of the award is difficult.  Nevertheless, the needs of the industry and the 
relevant employees deserve further attention.  Lest I be criticised for being inconsistent, I do see the rate of pay in a 
different light, not simply because the Commission has established the rate (as opposed to other conditions which may 
have grown up by consent); but importantly due to the evidence of Mr Butler and Mr Hudson as to how their industry 
treats the rates paid to their employees depending on where they work.” 

22 Then at paragraph 133 I stated: 
”I would add one further comment.  Each party has referred to the relevant employees as being employed as casual.  I am 
cautious about the notion of the employment being casual in nature.  I do not need to take that further given the 
submissions of all parties.  However, what has not been covered in submission directly is, if the Level 5 rate at BHPB 
applied with a casual loading of 20%, how would this affect the employment of those individuals by Integrated and 
Skilled?  I do not have sufficient evidence to know the answer to this question.  However, if it meant they could not be 
employed this is a factor that would have to be weighed carefully.” 

23 I do not recite these passages in defence of my reasoning.  That is for others to consider, if need be.  I cover this ground to 
make it clear that the matter of pay rates and pay structure to suit the particular circumstances of the respondents’ employees 
was put squarely in issue by the application and by my decision.  I invited more submission and evidence before determining 
the actual award.  The respondents at all times rejected the BHPB rates.  My decision of 2 November 2005 applied the 
benchmark of the level 5 BHPB award for like with like work.  It did not determine the pay structure at that point.  The 
applicant then amended the claim, in light of the Commission’s decision.  This amended claim is displayed in full at paragraph 
2 of the Commission’s decision of 24 January 2006.  The applicant sought a scale of hourly rates for Level 1 to 5 drivers using 
the BHPB classifications and ordinary hours of work not to exceed an average of 48 per week.  The respondents were squarely 
on notice about the amended claim prior to the hearing on 19 December 2005.  They cannot say that they did not have the 
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opportunity to address the claim.  I have previously addressed the questions of programming and Mr Blackburn’s absence on 
20 December 2005, and whether the matter was dealt with in undue haste.  Skilled referred me to Transcript p.400 to indicate 
that the issue of appropriate hourly rates had been covered at earlier hearing.  I note at Transcript p.401 Mr Borlase stated: 

“Sir, we say that any rate of pay needs to reflect the fact that it is an aggregate wage incorporating various allowances and 
penalties that might otherwise be associated with the work, and for working additional hours beyond what might be seen 
as the norm of a 38-hour week. And that those first award principles that both Mr Ellery has alluded to, and I have also 
referred you to, ought be taken into account in reflecting that particular structure.” 

24 Mr Borlase had earlier referred to the applicant’s claim being based on a cycle of an average 48 hour week.  That there was no 
evidence before the Commission as to how those rates had been determined and that that was a matter for the applicant to do.  
He referred to the roster patterns for Skilled as being “significantly different” and that BHPB rates apply to a resident 
workforce.  The submission was that as the circumstances were different there was no basis for adopting the BHPB award 
rates.  Mr Schapper’s submission was that the Commission had effectively adopted the BHPB rates as being appropriate, the 
claim had been adjusted to accommodate the reasoning of the Commission and the hourly rate was an adequate approach to 
accommodate the different patterns and hours.  An employee would be paid for the work they did, both in terms of hours of 
work and level of work.  In my January decision I clearly favoured the approach adopted by the applicant. 

25 I fail to see how Skilled can overcome the guiding principles provided in the Autodesk decision.  They have had ample 
opportunity to know and to meet the claim, and their issue of pay structure has been highlighted by the Commission.  It is now 
not in the public interest to allow a re-opening of the matter and a re-litigation of those points.  I should add that I have thought 
carefully about Mr Ellery’s sensible submission to not allow the process to get in the way of substance.  However, as displayed 
in my reasoning it is the substance that has always been, or should have been, in focus.  I would add also that Mr Schapper’s 
submission is correct that within the earlier Commission in Court decision on the BHPB award, there is no precise calculation 
as to the composition or establishment of the rates of pay.  I earlier covered the weighing of the many factors which occurred 
(paragraphs 128 and 129) in the setting of those rates.  Equity considerations of course being a factor also in the balance to be 
drawn.  In short, I have heard nothing in the submissions concerning re-opening to vary my decision in any event. 

26 As for the issue of the casual loading and overtime, this is an issue also which the respondents’ had full opportunity to address 
at earlier hearing.  I alerted the parties to my concerns re casual employment and whether the rates may be a barrier to 
employment.  I would not re-open the hearing to allow further evidence or submission on this point.  I note also that the 
provisions of the BHPB award at 10(1)(b) and (d) are capable of being read two ways.  One is to apply the loading to the pro-
rata hourly rates in Schedule 1 (10(1)(b)) and the other is simply to apply the hourly rate for overtime specified in Schedule 1 
to casuals (10(1)(d)).  If I were to adopt the later interpretation, and I do not for the purposes of this decision, then a 
comparison of the rates for casual employment for overtime could be summarised as follows: 

ORDINARY CASUAL 20% OVERTIME 
16.09 19.30 21.71 
30.11 36.13 28.71 
36.94 44.33 39.41 
45.39 54.47 50.10 
57.79 69.35 60.76 

27 It hardly seems sensible that the casual employee would, in most instances, take a pay cut from their normal hourly rate to 
work overtime.  I will take this point no further.  I would not grant a re-opening of the matter and the award will issue 
incorporating the amendments as described above. 

 

2006 WAIRC 03844 
THE IRON ORE PRODUCTION & PROCESSING (LOCOMOTIVE DRIVERS) AWARD 2006 
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APPLICANT 
-v- 
INTEGRATED GROUP LTD AND OTHERS 
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Result Award issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr N Ellery of Counsel for Integrated Group Ltd 

Mr J Blackburn of Counsel and Mr M Borlase for Skilled Rail Services Pty Ltd and Skilled Group Ltd 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant, Mr N Ellery of Counsel on behalf of Integrated Group Ltd 
and Mr J Blackburn of Counsel and Mr M Borlase for Skilled Rail Services Pty Ltd and Skilled Group Ltd, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Iron Ore Production & Processing (Locomotive Drivers) Award 2006 be made in accordance with the 
following schedule and that such award shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. AWARD STRUCTURE 
1.1 TITLE 
The Iron Ore Production & Processing (Locomotive Drivers) Award 2006. 
1.2 ARRANGEMENT 

1. AWARD STRUCTURE 
1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA AND SCOPE 
1.4 TERM 

2. RATES OF PAY 
2.1 WAGES 
2.2 ARBITRATED SAFETY NET ADJUSTMENTS 
2.3 CLASSIFICATIONS 
2.4 MINIMUM ADULT AWARD WAGE 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 
3.2 OVERTIME 

4. LEAVE 
4.1 ANNUAL LEAVE 

5. ALLOWANCES AND FACILITIES 
5.1 TRAVEL AND ACCOMODATION (FLY IN/FLY OUT) 

6. SAFETY 
6.1 SAFETY EQUIPMENT, UNIFORMS AND NECESSARIES 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

8. NAMED PARTIES TO THE AWARD 

9. LIBERTY TO APPLY 
1.3 AREA AND SCOPE 
This award shall apply to all locomotive drivers working on the BHP Billiton Iron Ore Pty Ltd railroad who are employed by any 
person or company other than BHP Billiton Iron Ore Pty Ltd and to all employers employing such persons. 
1.4 TERM 
This award shall operate from the first pay period commencing on or after the making of this award and shall remain in force for a 
period of 12 months. 
2. RATES OF PAY 
2.1 WAGES 
Employees shall be employed in the appropriate classification and level as set out in Clause 2.3 of this Award. 
The minimum hourly rate of wage for work performed by employees shall be: 

 $ 
Level 1 16.09 
Level 2 30.11 
Level 3 36.94 
Level 4 45.39 
Level 5 57.79 

Employees shall receive the wage rate appropriate to the work they perform in any shift.  A loading of 20% of the hourly rate shall 
be paid for each hour worked by a casual employee. 
2.2 Arbitrated Safety Net Adjustments 

Increases to salaries, wages and allowances arising from arbitrated safety net adjustments determined by the Commission 
are to be absorbed into the salaries and allowances prescribed by this award. 
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2.3 CLASSIFICATIONS 
2.3.1 CFMEU Loco Level 1 

A person at this level shall undertake basic training in all railroad operations functions and procedures. 
Duties: 
Classroom tuition and on-job training. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a restricted Drivers certificate to operate in Locomotive Prep areas. 

2.3.2 CFMEU Loco Level 2 
A person at this level will have completed a level one (1) training course and shall be competent to perform duties in 
locomotive preparation and gain further experience in yard duties under supervision. 
Duties: 
(a) Cleaning and preparation of locomotives 
(b) Cleaning and housekeeping of work area and equipment 
(c) Servicing of locomotives 
(d) Shunting of locomotives - preparation of locomotives, multi unit locomotive consists and locotrol consists 

within locomotive prep/service facilities  
(e) Safety audits/checks of work area, lock up Prep facilities for shut downs 
(f) Clean railroad vehicles 
(g) Demonstrate proficiencies and instruct employees in training 
(h) Develop competency to level three (3) Driver certification standard 
(i) Operate road vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate of competency to drive/operate locomotives (not trains). 

2.3.3 CFMEU Loco Level 3 
A person at this level will have completed a level two (2) competency pass out and shall perform duties operating 
locomotives on a limited basis, all aspects of shunting within Yards and work as a second person on trains as required. 
(a) Work at a lower level as required 
(b) Work as a second person on trains on mainlines/yards as required 
(c) Operate locomotives into and out of traffic/workshops 
(d) Conduct safety checks on locomotives 
(e) Set up locomotive consists/locotrol units 
(f) Prepare and stable locomotives/rolling stock as, when and where required 
(g) Make and break trains in Yards (ground work) 
(h) Shunt in and around all workshops 
(i) Replace defective equipment 
(j) Perform all shunting/switching aspects within all Yards 
(k) Demonstrate proficiencies in instructing and assisting employees in lower levels  
(l) Develop competency to level four (4) Drivers certification standard 
(m) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment. If successful shall be issued with a certificate for this level and a Progressional Drivers Log. 

2.3.4 CFMEU Loco Level 4 
A person at this level will have completed a level three (3) competency pass out and shall be qualified to operate head end 
powered trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad and shall operate locotrol 
trains under supervision. 
Duties: 
(a) Work in lower level/s as required 
(b) Work in all aspects of the Yards in accordance with Yard operations 
(c) Operate all head end powered trains on the BHP Iron Ore Pilbara District Railroad 
(d) Operate mainline locotrol ore trains under instruction of a level 5 Driver 
(e) Operate all trains within the Jimblebar Junction are (Jimblebar Junction/ Newman/ Jimblebar Mine/Ore Body 

18/Ore Body 23-25) 
(f) Shall be required to demonstrate proficiency and instruct/assist employees in lower levels 
(g) Develop competency to level five (5) Drivers certification standard 
(h) Operate road/rail vehicles. 
On completion of the above the trainee shall undergo a theory and practical assessment and a pass out competency 
assessment.  If successful shall be issued with a certificate for this level. 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 455 
 

2.3.5 CFMEU Loco Level 5 
A person at this level will have completed a level four (4) competency pass out and shall be qualified to operate all trains 
including Locotrol trains under Driver Only Operation over the BHP Iron Ore Pilbara District Railroad. 
Duties: 
(a) Work at lower levels as required 
(b) Perform duties of all levels as required 
(c) Operate all trains as Driver Only Operation 
(d) Operate all trains over the BHP Iron Ore Pilbara District Railroad 
(e) Demonstrate proficiency and instruct employees in lower levels in all aspects of the operation. 

2.4 MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
(2) The minimum adult award wage for full-time adult employees is $484.40 per week payable on and from 7 July 

2005. 
(3) The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage 

Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
minimum adult award wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the minimum adult award wage. 

(6) (a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or 
to other categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special category of employees not included here or 
otherwise in relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall – 
(a) apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any 

period of paid leave and for all purposes of this award.   
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2005 
State Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset 
against any equivalent amount in rates of pay received by employees whose wages and conditions of 
employment are regulated by this award which are above the wage rates prescribed in the award.  Such above 
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations 
to give effect to enterprise agreements and over award arrangements.  Absorption which is contrary to the terms 
of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid 

less than $406.70 per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the 

ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of 
apprenticeship. 

(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice 
in force immediately prior to 5 June 2003. 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 
Ordinary hours of work shall not exceed an average of 48 per week over each roster cycle. 
3.2 OVERTIME 
Any hours worked in excess of 48 per week shall be paid at the hourly rate of: 

 $ 
Level 1 21.71 
Level 2 28.71 
Level 3 39.41 
Level 4 50.10 
Level 5 60.76 
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A loading of 20% of the above rate shall be paid for each hour of overtime worked by a casual employee. 
4. LEAVE 
4.1 ANNUAL LEAVE 
Five weeks paid annual leave shall be allowed for each year worked.  An additional week of annual leave will be paid to employees 
who are required to work continuous shift work.  Pro rata leave shall be paid out on termination.  This clause shall not apply to 
casual employees. 
5. ALLOWANCES AND FACILITIES 
5.1 TRAVEL AND ACCOMODATION (FLY IN/FLY OUT) 
The employer shall provide for travel between Perth Airport and site, to and from the site and to and from the workplace.  The 
employer shall provide for the employee’s accommodation whilst at site and the meals of the employee.  This clause shall apply 
only to Fly in/Fly out employees 
6. SAFETY 
6.1 SAFETY EQUIPMENT, UNIFORMS AND NECESSARIES 

The employer shall provide for all necessary safety gear, uniforms and other things necessary for the employee to fulfil 
his duties. 

7.  DISPUTE RESOLUTION PROCEDURE 
7.1  DISPUTE RESOLUTION PROCEDURE 
7.1.1 Subject to the Industrial Relations Act 1979, where a question, dispute or difficulty arises under this award, or where an 

employee has a grievance or complaint in relation to any industrial matter covered by this Award, the employee shall first 
contact their supervisor to work out the problem.   

7.1.2 If the above fails, representation may then be made to the employer by the employee or a union representative. 
7.1.3 In the event that, following the step described in 7.1.2, the dispute is not resolved, the dispute may be then referred to the 

Western Australian Industrial Relations Commission by either of the parties. 
8. NAMED PARTIES TO THE AWARD 
The parties to this award are: 
The Construction, Forestry, Mining and Energy Union of Workers 
Integrated Group Ltd 
Skilled Rail Services Pty Ltd 
9. LIBERTY TO APPLY 
9.1 Any party to this award has liberty to apply to the Commission to vary the rate for overtime for Level 2 expressed in 

clause 3.2 of this award. 
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PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
THE TRUSTEE FOR THE ROBERTSON FAMILY TRUST T/APLASTERWISE PLASTERING 
CONTRACTORS 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 13 FEBRUARY 2006 
FILE NO/S AG 193 OF 2005 
CITATION NO. 2006 WAIRC 03720 
 
 
Result Discontinued 
 
 

Order 
WHEREAS on 23rd August 2005 The Construction Forestry Mining and Energy Union of Workers applied to the Commission for 
an order pursuant to the Industrial Relations Act, 1979; and 
WHEREAS on 2nd February 2005 The Construction Forestry Mining and Energy Union of Workers lodged a Notice of 
Discontinuance with the consent of the Respondent sought leave to discontinue the application and the Commission decided to 
discontinue the proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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2006 WAIRC 03895 
PUBLIC TRANSPORT AUTHORITY RAIL CAR DRIVERS (TRANSPERTH TRAIN OPERATIONS) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 7 MARCH 2006 
FILE NO/S A 1 OF 2006 
CITATION NO. 2006 WAIRC 03895 
 
 
Result New Award 
Representation 
Applicant Mr G W Ferguson and Mr R Christison 
Respondent Mr S Majeks 
 
 

Order 
HAVING heard Mr Ferguson and Mr Christison on behalf of the Applicant and Mr Majeks on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby makes 
the Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006 in the terms of the schedule attached 
hereto.  Such award shall operate from the first pay period commencing on or after Friday, the 24th day of February 2006. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. APPLICATION AND OPERATION 

1.1 TITLE 
This award shall be known as the “Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006”. 

1.2 ARRANGEMENT 
1. APPLICATION AND OPERATION 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Board of Reference 
1.6 Introduction of Change 
1.7 Definitions 

2. CONTRACT OF EMPLOYMENT 
2.1 Contract of Employment  
2.2 Stand Down 
2.3 Employees Performing Higher Duties 
2.4 Charges Against Employees 
2.5 Discipline 

3. HOURS OF WORK 
3.1 Hours of Duty and 38 Hour Week 
3.2 Overtime 
3.3 Meal and Rest Breaks 
3.4 Minimum Time Off Duty 
3.5 Guaranteed Week’s Work 

4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Classification and Pay Rates 
4.3 Suburban Electric Railcar Allowance 
4.4 Marshalling 
4.5 Railcar/Locomotive Configurations 
4.6 Knowledge of Roads 
4.7 Preparing and Stabling Engines 
4.8 Payment of Wages 
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5. ALLOWANCES AND FACILITIES 
5.1 Shift Work 
5.2 Temporary Transfer Allowance 
5.3 On Call Allowance 
5.4 Uniforms and Protective Clothing 
5.5 Free Passes, Privilege Tickets Etc 

6. LEAVE 
6.1 Public Holidays 
6.2 Annual Leave 
6.3 Bereavement Leave 
6.4 Sick Leave 
6.5 Carer’s Leave 
6.6 Parental Leave 
6.7 Leave to Attend Union Business 
6.8 Long Service Leave 

7. DISPUTE RESOLUTION PROCEDURE 

8 SUPERANNUATION 

9. NAMED PARTIES TO THE AWARD 

10. REGISTERED ORGANISATION MATTERS 
10.1 Right of Entry for Discussions with Employees 
10.2 Right of entry to Investigate Breaches 

11. WHERE TO GO FOR FURTHER INFORMATION 

12. OTHER LAWS AFFECTING EMPLOYMENT 
1.3 AREA AND SCOPE 

This award shall apply to railcar drivers (Trainee Railcar Drivers, Railcar Drivers, Driver Trainers and Driver 
Coordinator) who are members of or eligible to be members of the Australian Rail, Tram and Bus Industry Employees 
Union, Western Australian Branch and employed by the Public Transport Authority on the Metropolitan Rail Network. 

1.4 TERM 
The term of this award will operate for a period of twenty-four –(24) months from and including the operative date and 
will remain in force until suspended, cancelled or replaced. 

1.5 BOARD OF REFERENCE 
1.5.1 The Commission hereby appoints, for the purpose of this award a Board of Reference consisting of a chairperson and a 

equal number of employers’ and employees representatives who shall be appointed pursuant to section 48 of the Industrial 
Relations Act, 1979. 

1.5.2 The Board of Reference is hereby assigned the function of determining any dispute between the parties in relation to any 
matter which, under this award, may be allowed, approved, fixed, determined or dealt with by a Board of Reference 
which shall include the determination of any dispute as to the application of any special rate provision prescribed herein 
except such as involve an interpretation of the provisions of this award or any of them. 

1.5.3 An appeal lies to the Commission in Court Session against any determination, decision or finding of the Board of 
Reference as prescribed in regulation 118 of the Industrial Relations Act (Western Australian Industrial Relations 
Commission) Regulations 2005 

1.6 INTRODUCTION OF CHANGE 
1.6.1 Employers Duty To Notify 

Where an employer has made a definite decision to introduce major changes in production, program, organisation, 
structure or technology that are likely to have significant effects on employees, the employer shall notify the employees 
who may be affected by the proposed changes and the Union. 

1.6.2 “Significant Effects” include termination of employment, major changes in the composition, operation or size of the 
employers workforce or in the skills required, the elimination or diminution of job opportunities, promotion opportunities 
or job tenor; the alteration of hours of work; the need for retraining or transfer of employees to other work or locations 
and restructuring of jobs.  

1.6.3 Employer’s Duty To Discuss Change 
The employer shall discuss with the employees affected and their union, inter alia, the introduction of the changes referred 
to in the sub-clause (1.6.4) hereof, the effects the changes are likely to have on employees, measure to avert or mitigate 
the adverse effects of such changes on employees and shall give prompt consideration to matters raised by employees 
and/or their union in relation to changes. 

1.6.4 The discussion shall commence as early as reasonably practicable after a firm decision has been made by the employer to 
make changes referred to in sub-clause (1.6.1) hereof.  

1.6.5 For the purposes of such discussion, the employer shall provide to the employees concerned and their union, all relevant 
information about the changes proposed; the expected effects of the changes on employees and any other matters likely to 
affect employees, provided that any employer shall not be required to disclose confidential information the disclosure of 
which would be inimical to the employers interests. 

1.7. DEFINITIONS 
“Employer” means – Public Transport Authority or its successor. 
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“Head of Branch” means – Chief Executive Officer/or his nominee of the Public Transport Authority that has the 
responsibility for Rail Car operations. 
“Union” means – The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch”. 
“WAIRC” means – Western Australian Industrial Relations Commission. 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF EMPLOYMENT 

2.1.1 The employer shall advise each employee, prior to the time of engagement, if they are to be employed as a permanent full 
time or permanent part-time employee; and  

2.1.2 Advise such employee that employment will be subject to the provisions of statutory and employer rules, regulations and 
policies, as amended from time to time. 

2.1.3 The employer may direct an employee to carry out such duties as are within the limits of the employee's skill, competence 
and training. 

2.1.4 Probation – New Employees 
(a) A new employee’s appointment to a position in the Public Transport Authority will be subject to a probationary 

period of three -(3) months which may be extended up to another three-(3) months provided that prior to 
expiration of the initial period of probation the employee was informed which areas of performance that have to 
be improved. 

(b) Subject to satisfactory performance an employee’s appointment will be confirmed at the conclusion of the 
probationary period. 

(c) During the probationary period, if the employee’s performance is not satisfactory, the employer may terminate 
the contract of employment by giving the employee one-week notice or payment in lieu of notice. 

2.1.5 Permanent Full Time Employee: 
An employee engaged for a minimum of thirty-eight (38) ordinary hours per week worked on any day Monday –Sunday. 

2.1.6 Permanent Part Time Employee: 
An employee engaged for a minimum of fifteen (15) ordinary hours per week; and up to a maximum of thirty (38) 
ordinary hours per week, worked on any day Monday to Sunday; and shall be entitled to all the conditions of employment 
as a full time employee on a pro rata basis. 

2.1.7 Notice of Termination by Employer 
(a) The employment of any employee (other than a casual employee) may be terminated by the following notice 

period, provided that an employee has not been dismissed on the grounds of serious misconduct in which case 
the employee shall be paid up to the time of dismissal. 

Employee’s Period of Continuous Service with the Employer Period of Notice 
  Not more than one (1) year At least one (1) week 
  More than one (1) year but not more than (3) years At least two (2) weeks 
  More than three (3) years but not more than five (5) years At least three (3) weeks 
  More five (5) years At least four (4) weeks 

(b) An employee who at the time of being given notice is over forty five (45) years of age and has completed two 
(2) years’ continuous service with the employer shall be entitled to one (1) weeks additional notice. 

2.1.8 Payment in lieu of notice prescribed in 2.1.5 (a) and (b) shall be made if appropriate notice period is not given.  The 
employment may be terminated by part of the period specified and part payment in lieu thereof. 

2.1.9 In calculating any payment in lieu of the notice the employer shall pay the employee the ordinary wages for the period of 
notice had the employment not been terminated. 

2.1.10 The period of notice an employee must give to their employer, is the same as applies to the employer, except the extra 
week for being forty- five (45) years of age; provided the employer and the employee may agree to a shorter period of 
notice. 

2.2 STAND DOWN 
2.2.1 Where on any day or part of a day, the employer is unable to provide useful work for the employee as a result of: 

(a) Industrial action, whether or not on the part of the employer’s employees; or  
(b) Any cause outside the employer’s control, the employer is entitled to stand down the employee and not pay the 

employee for the day or part of a day. 
2.2.2 Subject to the employer’s approval the employee may elect to have the day or part day paid as annual leave provided the 

employee has such leave entitlement. 
2.2.3 Any period for which the employee is not paid under the provisions of Clause 2.2.1 will count as service for the accrual of 

leave to which the employee would otherwise be entitled under this award, provided that the employee resumes work as 
required at the end of such period. 

2.3 EMPLOYEES PERFORMING HIGHER DUTIES 
2.3.1 An employee engaged on duties carrying a higher rate than the employee’s ordinary classification shall be paid the higher 

rate as follows: 
2.3.2 Where the employee is engaged for more than one half day or shift they shall be paid for the day or shift. 
2.3.3 Where the employee is employed for one-half or less than one half of one day or shift they shall be paid the higher rate 

for the time actually worked. 
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2.3.4 Any acting of less than twenty minutes shall not be counted or paid. 
2.3.5 The conditions applicable to the higher duties shall apply. 
2.3.6 Any employee required to perform work in a lower grade for any shift or portion thereof shall not have their wages 

reduced whilst employed in such lower capacity. 
2.4 CHARGES AGAINST EMPLOYEES 

2.4.1 Each employee shall provide when called upon, with the least possible delay, any report or statement, which may be 
required by the officer in charge. 

2.4.2 When an employee against whom a charge is pending has made a statement to an officer in charge and which statement 
the officer in charge has taken down in writing, such employee shall either be furnished with a copy of such statement or 
be allowed to take a copy of it. 

2.4.3 If in the opinion of the Manager, the action of any employee should be reported to the head of the branch, it shall be done 
within seven days of the forepersons or Manager’s, first knowledge of the occurrence.  For the purpose of this clause a 
main depot shall be any depot where an area manager or locomotive shed foreperson is stationed. 

2.4.4 The employee shall at the same time be notified by the Manager that the employee is reported, otherwise such report shall 
be null and void; provided that, when an employee reports on such employee’s daily running sheet an irregularity or other 
occurrence in which the employee is concerned, to the employer, it shall not be necessary for the foreperson or Manager 
to notify such employee that such employee has been reported to the head of the branch. 

2.4.5 But if the employee in such cases is to be charged the manager must so notify the employee within 21 days of the receipt 
of the daily running sheet.  

2.4.6 When a charge has been made against any employee such employee shall be supplied with a copy of such charge and any 
reports upon which it is based. No charge shall in any case be laid after the expiration of 30 days from the date of the 
occurrence. 

2.4.7 If a final decision in any case in which a charge has been made against a employee is not given within three (3) calendar 
months of the occurrence first coming to the knowledge of the head of branch or within fourteen –(14) days of the final 
determination of any charge relating to the occurrence brought against the employee by a party other than the employer 
(whichever is the later) the charge in question shall lapse. 

2.4.8 An employee who is suspended from duty for any reason shall not be kept under suspension in excess of six (6) days 
(excluding Sunday or holiday) following the date on which the employee was suspended. Except in cases where dismissal 
follows suspension, an employee shall be paid for any time under suspension in excess of six days, provided the 
employee has not delayed the submission of the employee’s explanation of the offence for which the employee was 
suspended. 

2.4.9 Where an employee exercises the right of appeal, no deduction shall be made from the employee’s wages in respect of 
any fine until a final decision has been given. 

2.4.10 Where an employee has been fined an amount exceeding one day’s pay, the amount to be deducted from any fortnights 
pay shall not be greater than one day’s pay, except with the consent of the employee concerned. 

2.4.11 Where, owing to absence from duty of an employee through sickness, it is not possible to notify the employee within the 
period, prescribed in sub clause 2.4.3 that the employee has been reported, the provision shall be regarded as having been 
complied with if the employee is so notified within seven (7) days of resuming duty following such absence. In such 
cases, the period in which the final decision as per 2.4.4 may be made shall be extended to three calendar months from the 
date of the employee’s resumption of duty following absence. 

2.5 DISCIPLINE 
2.5.1 The head of the Branch shall have power to reprimand, fine, suspend from duty, reduce in grade, or dismiss any 

employee, and to remove any driver from railcar driving duties.  Provided always that the notification to an employee of 
any such action shall be in writing, and shall state the reason for same being taken. 

3. HOURS OF WORK 
3.1 HOURS OF DUTY AND 38 HOUR WEEK 

3.1.1 Full Time Employee 
The ordinary hours of employment shall be thirty-eight – (38) hours per week, and shall consist of five shifts worked 
between Monday and Sunday inclusive which shall constitute a week’s work. 

3.1.2 Notwithstanding the provisions of sub clause 3.1.1 the thirty eight hour week shall be worked in accordance with the 
following provisions; 
(a) The calendar year will be divided into thirteen 4 weekly cycles. 
(b) The ordinary hours of employment in each cycle will be 160 hours on a forty – (40) hour week basis. 
(c) Eight –(8) hours in each cycle (2 hours per week) will be accumulated for subsequent clearance as an extra day 

off. 
3.1.3 (a) Rosters when first posted shall show two rostered day off between Monday and Sunday. 

(b) No shift shall be less than five (5) hours. The employer shall arrange as far as practicable that shifts shall not 
exceed eight and a half hours and, except in cases of emergency or where relief cannot be provided, an 
employee shall not be required to remain on duty for more than ten (10) hours. 

3.1.4 Accumulated Day’s Off 
(a) Subject to reasonable notice of not less than five days the accumulated extra days off are to be taken in one or 

two parts at the employer’s discretion provided that a lesser period of notice may be given with the consent of 
the employee. 

(b) Extra days off may be taken in anticipation of the credit time to be worked in any one-leave year subject to the 
provisions of paragraph (c) hereof. 
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(c) The employer shall, upon receipt of a written request from an employee to clear extra days off when taking 
annual leave and or public holidays entitlements as provided for in Part 6 of the Award. 

(d) At the end of the leave year, or on the termination of the employee’s services if sooner, an adjustment to the 
employee’s entitlements will be made for any extra days off taken during the leave to which the employee, 
through subsequent service, has not become entitled. 

3.1.5 Part Time Employee 
Five shifts between Monday and Sunday inclusive shall constitute a week’s work 

3.1.6 Part Time Overtime Payment 
All time worked in excess of the posted rostered ordinary hours of duty daily shall be paid at the rate of time and a half 
for the first three hours and double time thereafter.  

3.2 OVERTIME 
3.2.1 Public Holidays 

(a) Employees required to work on a Public Holiday shall be paid for all time worked at the rate of time and a half 
for the first 8 hours worked on any shift on that day and at the rate of double time and a half for all time worked 
in excess of eight hours on any shift in lieu of all other penalties which may be payable for work on that day 
under this award, provided that a minimum payment of five (5) hours shall be paid to the employee concerned. 

(b) In addition to payment described in 3.2.1. -(a) a employee required to work on a Public Holiday shall be paid a 
further eight hours, provided that the employee may elect in lieu of being paid for that eight hours, to be granted 
a day’s holiday with pay which may be cleared with the annual leave or taken at some subsequent date when the 
employee so agrees. 

3.2.2 Rostered Day Off 
(a) A rostered day off as provided for in sub-clause 3.1.3-(a) shall be 24 hours commencing 0001 hours to 2400 

hours on the day designated as the rostered day off. 
(b) Where an employee is called upon to commence or works any part of a shift during such employee’s rostered 

day off the employee shall be paid at the rate of double time for all time worked for that shift. 
3.2.3 Weekly - Overtime 

(a) All time (exclusive of Sunday time) worked in excess of forty hours in any one week shall be paid at the rate of 
time and a half. 

(b) All time worked in excess of 8 hours in any one of the first five shifts in a week shall be paid for at the rate of 
time and one half for the first three hours and double time thereafter, provided that all time paid at the rate of 
double time shall stand alone and be paid for in addition to the week’s work. 

(c) The overtime rates shall be computed on the rate applicable to the day on which the overtime is worked 
provided that double time shall be the maximum. 

3.2.4 Sunday and Saturday 
(a) All time worked on a Sunday shall be paid at the rate of double time, and all ordinary time worked on Saturdays 

by shift employee’s shall be paid at time and a half.  
(b) When Saturday is an additional shift all time worked will be paid at double time. 

For the purposes of this sub-paragraph “shift employees” means employees whose usual hours of duty 
commence and complete other than during the period 0700 hours and 1730 hours. 

(c) Where an employee works a continuous shift Sunday into Monday, such shift, unless it extends into four hours 
on Monday, will not be counted as one of the five week day shifts. 

(d) No employee shall be brought on duty on a Sunday for less than five hours’ work. 
3.3 MEAL AND REST BREAKS 

3.3.1 (a) An employee shall be entitled to a paid crib break of twenty minutes in duration; without deduction of pay, 
arranged to be taken after the completion of the third and before the completion of the fifth hours of duty. 

(b) An employee shall not be permitted to continue longer than four-(4) hours and thirty-(30) minutes on a shift 
which is greater than five hours in duration without taking a crib break 

3.3.2 (a) A second crib break of not less than fifteen minutes shall be allowed after an employee has been on duty nine 
hours, without deduction of pay, when it reasonably expected that such duty will continue for at least a further 
hour. 

(b) The employer shall provide such employee a meal allowance of $10.00 to cover the cost associated with the 
purchase of foods associated with the taking of a second crib. 

3.4 MINIMUM TIME OFF DUTY 
3.4.1 Each driver shall be allowed off duty for a minimum of twelve hours, except as provided hereunder. 
3.4.2 Notwithstanding the provisions of Clause 3.1.3 -(b), the period off duty shall be calculated from the actual time the 

employee is released from duty by the employer. 
3.4.3 When an employee is brought on duty without the prescribed period of rest, such employee shall be paid continuous duty 

as from the time the employee booked on the previous shift for which the employee had less than the stipulated rest 
period. This shall not apply where the time by which the rest period falls short of the prescribed time does not exceed 
sixty- (60) minutes, in which case the employee shall be paid at the double rate for the time between the actual rest period 
and the minimum period of the rest prescribed in this Award.  

3.4.4 No employee shall be called or booked up for duty without having the prescribed period of rest while there is another 
qualified employee available who has had the prescribed rest. 
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3.5 GUARANTEED WEEK’S WORK  
3.5.1 Full Time Employees 

The employer shall guarantee to each fulltime employee a full weeks work of forty hours, inclusive of Sunday work, 
except during such period as by reason of any action on the part of any section of it’s employees or for any cause beyond 
the control, it is unable wholly or partially to carry on the running of the trains.  Each week shall stand by itself. 

3.5.2 Part-Time Employees 
The employer shall guarantee to each Part-time employee a weeks work of (15)- fifteen ordinary hours and or the stated 
rostered hours for that week, whichever is the greater, except during such period as by reason of any action on the part of 
any section of it’s employees or for any cause beyond the control, it is unable wholly or partially to carry on the running 
of the trains.  Each week shall stand by itself. 

4. RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No Adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Wage for a full time adult employee is $484.40 per week payable on and after 7th July 2005. 
4.1.3 The Minimum Adult Award Wage of $484.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case Decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $484.40 per week. 

4.1.6 (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees not included here or otherwise in relation to the application of the Minimum Adult Award Wage. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Wage. 

4.1.7 Subject to this clause the Minimum Adult Award Wage shall: 
(a) apply to all work in ordinary hours; 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this Award. 
4.1.8 Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2005 State 
Wage Case Decision. Any increase arising from the insertion of the Minimum Adult Award Wage will be offset against 
any equivalent amount in rates of pay received by employees whose wage and conditions of employment are regulated by 
this Award, which are above wage rates prescribed in the Award. Such above award payments include wages payable 
pursuant to enterprise agreements; consent awards or award variations to give effect enterprise agreements and over 
award arrangements. Absorption which is contrary to the terms of an agreement is not required. Increases under the 
previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset the Minimum Adult Award Wage. 

4.1.9 Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, twenty-one (21) years of age or over, shall not be 

paid less than $406.70 per week. 
(b) The rate paid at (a) hereof above is payable on superannuation and during any period of paid leave prescribed 

by this Award. 
(c) Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of the apprenticeship. 
(d) Nothing in this sub-clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in 

force immediately prior to 5 June 2003. 
4.2 CLASSIFICATION AND PAY RATES 

4.2.1 (a) No person shall be employed as a driver of a Railcar on the Government Railways without the approval of the 
head of Branch. 

(b) Such driver shall be trained and assessed in accordance with the Driver Training Program or other 
developmental training program as agreed between the employer and the Union. 

CLASSIFICATION BASE RATE – per week (full time) 

Trainee Railcar Driver $799.00 

Railcar Driver $940.00 

Driver Trainer $996.00 

Driver Coordinator $1052.00 

4.2.2 The following provisions apply to trainees: 
(a) The wage rate applicable to Trainees’ shall 85% of the wage rate applicable to the classification of a railcar 

driver for which the employee is being trained. 
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(b) This rate will apply to a Trainee for the duration of the training period until the trainee has passed the 
assessment in accordance with the Driver Training Program. 

(c) Trainees shall be required to undertake training during shift work hours, Sunday to Saturday. 
4.2.3 The rates of pay in this Award include Arbitrated Safety Net Adjustments available under the Arbitrated Safety Net 

Adjustment Principle. 
4.2.4 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by the 

employee since 1 November 1991 above the rate prescribed in Award, except where such absorption is contrary to terms 
of an industrial agreement. 

4.2.5 Increases in the rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

4.3 SUBURBAN ELECTRIC RAILCAR ALLOWANCE 
4.3.1 (a) An employee qualified in the operation of electric suburban railcars and who, for any shift or part of a shift is 

rostered to work as driver on the suburban rail system shall, for the whole of that shift, be paid the following 
rate of allowance in addition to the appropriate rate of pay. 

(1) First Year $32.18 

(2) Thereafter $32.55 

(3) Special Case $33.04 

(b) For the purpose of this sub-clause “driver” shall include “shed driver” provided that a shed driver in receipt of 
the above allowance shall be available and capable of being rostered for passenger operations. 

4.4 MARSHALLING 
4.4.1 Employees will carry out any marshalling required in the operation of the train.  The marshalling may be performed at 

stations, sidings or depots at any time during the shift. 
4.5 RAILCAR/LOCOMOTIVE CONFIGURATIONS 

4.5.1 Employees will operate railcars or locomotives in any required configuration including, but not limited to, single or 
multiple railcars or the recovery locomotive. 

4.6 KNOWLEDGE OF ROADS 
4.6.1 Where an employee is required to learn the road only, this will be achieved by a combination of: 

(a) Being rostered with a qualified employee who has knowledge of the roads; and/or 
(b) The use of simulators; and/or 
(c) Any other agreed acceptable method. 

4.6.2 Should the requirements of the service necessitate that the driver shall run over a road with which the driver is not fully 
acquainted the driver shall be provided with a pilot.  Such pilot shall be a person who is qualified to operate a Railcar and 
has direct knowledge of the road to be run over and is authorised to drive.  In cases where a driver is removed from one 
depot to another, the driver shall be given access to facilities to learn the road without loss of driver’s pay. 

4.7 PREPARING AND STABLING ENGINES 
4.7.1 Each driver shall, if required to do the work, be granted the appropriate allowance for preparing and stabling Rail Cars, as 

agreed by mutual consent between the employer and the Union, or failing such agreement as shall be prescribed by the 
Board of Reference pursuant to Clause 1.5 – Board of Reference, of this Award. 

4.8 PAYMENT OF WAGES 
4.8.1 Subject to the following provisions of sub clause 4.8.2 wages shall be paid fortnightly no later than each alternate 

Thursday. 
4.8.2 All employees’ wages will be paid into accounts (nominated by each employee) with a savings bank, trading bank 

(cheque account), building society or credit union. 
4.8.3 The employer shall provide for each employee a pay advice slip in respect of each payment of wages.  Such slip shall 

detail the gross wages payable, including the composition, deductions made and net wage paid.  Such slip shall be 
provided to the employee on or before each payday. 

5. ALLOWANCES AND FACILITIES 
5.1 SHIFT WORK 

5.1.1 The employer may, if the employer so desires, work any part of its business on shifts in accordance with the following 
provisions; 
(a) On an afternoon shift which commences before 1800 hours and the ordinary time of which concludes at or after 

1830 hrs, an employee will be paid an allowance of $2.01 an hour on all time paid at ordinary rate. 
(b) On a night shift, which commences at or between 1800, and 0359 hours, an employee will be paid an allowance 

of $2.33 an hour on all time paid at ordinary rate. 
(c) On an early morning shift, which commences at or, between 0400 and 0530, an employee will be paid an 

allowance of $2.01 an hour on all time paid at ordinary rate. 
(d) In addition to the hourly shift work allowance, an employee will be paid an allowance of $2.33 for any shift 

where the ordinary time commences or finishes at or between 0101 hours and 0359 hours. 
(e) In calculating the allowance under this clause, broken parts of an hour less than thirty minutes on any shift shall 

be disregarded and thirty minutes to fifty-nine minutes paid as one hour. 
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5.2 TEMPORARY TRANSFER ALLOWANCE 
5.2.1 When an employee in the metropolitan area is required to work at another metropolitan depot other than the depot at 

which the employee is stationed the following shall apply: 
(a) When the distance the employee is required to travel from the employee’s usual place of residence to the depot 

where the employee is temporarily working is greater than the distance the employee is required to travel from 
his usual place of residence to the employee’s home depot, the employee shall be paid an allowance of $1.20 
per kilometre in both directions for the extra distance the employee is required to travel.  Such allowance as 
specified in this paragraph is in recognition of the cost and time taken for the extra distance to be travelled, and 
in addition: 

(b) When the period of relief is for one week or less the allowance of $5.59 per shift shall be paid in recognition of 
the disruption to the employee’s normal roster. 

(c) The rates referred to in this sub clause will be adjusted from time to time in accordance with the Taxi Control 
Board metropolitan rates. 

5.3 ON CALL ALLOWANCE 
5.3.1 Employees on call outside the ordinary hours of duty will be paid an allowance of $3.07 per hour for all time on call. 
5.3.2 The allowance will not be paid during the time the employee is paid working time following recall to duty. 
5.3.3 Employees required to be on call will first be selected from volunteers.  Where there are no volunteers then an employee 

may be directed to be on call. 
5.3.4 An employee to be eligible for payment, the employee must be contactable and available for return to duty within one 

hour.  An employee who is not contactable or fails to respond will not be paid the allowance for the period the employee 
was required to be on call. 

5.3.5 The employer shall make at least two (2) attempts within six minutes to contact the employee and shall record the time of 
each attempted contact. 

5.3.6 In the case of a dispute where the employee claims not to have been contacted in accordance with sub clause 5.3.5 for a 
return for duty the employee shall receive a minimum payment of two (2) hours pay. 

5.4 UNIFORMS AND PROTECTIVE CLOTHING 
5.4.1 The following uniforms and protective clothing shall be supplied by the employer without cost - 

(a) Initial Issue 3 pairs long trousers or 1 pair long trousers and 2 pairs 
shorts 

 and  
  1 pair long trousers 

2 pairs shorts and 
3 pairs walk socks 
3 shirts either long or short sleeve 
1 pullover 
1 Castro fleecy lined three quarter jacket 
1 leather belt 
 

(b) Each year thereafter - 2 pairs long trousers or 1 pair long trousers and 2 pairs 
shorts 

 and  
  1 pair long trousers 

2 pairs shorts and 
3 pairs walk socks 
3 shirts either long or short sleeve 
 

(c) In addition - 1 pullover each two years 
1 Castro fleecy lined three quarter jacket each 4 years 
1 leather belt on an as required basis, but not more than 
one every two years 
 

5.4.2 Employee’s operating a steam cleaner shall be provided with suitable protective clothing, including rubber boots. 
5.4.3 Wet weather suits, head covering and safety footwear shall be supplied to all drivers, including trainees and permanent 

cleaners. 
5.5 FREE PASSES, PRIVILEGE TICKETS ETC 

5.5.1 Free intrastate station to station passes, free privilege tickets, including free rail travel to and from work, and concessional 
privilege tickets shall be made available to employees and their dependants.  These entitlements shall be in accordance 
with the conditions specified in the Public Transport Authority Pass Manual or its successor Manual, a copy of which 
shall be supplied to the Union. The entitlements existing at the date of this award shall not be reduced without agreement 
between the Commission and the union. 
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5.5.2 Where agreement cannot be reached between the parties any dispute under this clause shall be determined by a Board of 
Reference pursuant to Clause 1.5 – Board of Reference. 

6. LEAVE 
6.1 PUBLIC HOLIDAYS 

6.1.1 The following days or days observed in lieu shall, be allowed as holidays without deduction of pay namely: 
(a) New Years Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation day, 

Sovereign’s Birthday, Christmas Day and Boxing Day; 
(b) Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the 

days named in this sub clause. 
6.1.2 When any of the day s mentioned in 6.1.1 falls on a Saturday or a Sunday the holiday shall be observed on the next 

succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday.  In each case the substituted shall not be a holiday. 

6.1.3 When any of the days mentioned in 6.1.1 above falls on an employee’s rostered day off the employer and the employee 
may agree that the employee receive; 
(a) An additional days wage; or 
(b) Another day off may be allowed within twenty-eight (28) days of the award holiday; or 
(c) An additional day off may be taken in conjunction with a period of annual leave. 

6.1.4 A “Days Wage” shall be calculated by multiplying the employee’s hourly rate by 7.6 hours ordinary time earnings. 
6.2 ANNUAL LEAVE 

6.2.1 Regular Day Shift Employees 
(a) Except as herein provided a period of four (4) consecutive weeks leave with payment at the employee’s 

ordinary rate of wage, plus a leave loading of seventeen and a half percent (17.5%) shall be allowed annually to 
an employee by the employer. 

(b) Entitlements to annual leave accrue pro rata on a weekly basis. 
6.2.2 Seven Day Shift Employees 

Shift employee’s who work other than regular day shift shall be entitled and allowed an additional week’s leave on full 
pay inclusive of leave loading of twenty (20%) percent. 
(a) This provision shall also apply to any other employee whose ordinary hours of work can be extended over 

Saturdays and Public Holidays and whose hours of duty vary throughout the twenty-four (24) hours of the day 
and who may be called upon to work Sundays. 

(b) Notwithstanding anything elsewhere contained herein this sub-clause shall not apply to any employee whose 
ordinary hours of work must be completed between Monday and Friday inclusive and not on Public Holidays. 

6.2.3 Part Qualifying Period  Seven Day Shift Employee 
Where an employee with twelve (12) months’ continuous service is engaged for part of a qualifying twelve (12) monthly 
period as a seven day shift employee, such employee shall be entitled to have the period of annual leave to which the 
employee is otherwise entitled under this clause increased by one-twelfth of a week for each completed month the 
employee is continually so engaged, shall be paid for the annual leave plus the extra leave at the employees ordinary rate 
of wage, plus a loading calculated at eighteen and three quarter (18.75%) percent for the annual leave taken. 

6.2.4 Annual Leave Loadings 
If the annual leave loading gives a greater amount than the amount of loading calculated in accordance with Clause 6.2.1 
or 6.2.2 or 6.2.3 as the case may be, a employee shall be entitled to payment of – 
(a) Shift penalties Monday to Friday inclusive; and  
(b) Saturday penalty, 
which the employee would have received for ordinary time had the employee not proceeded on annual leave, in lieu of 
such loadings. 

6.2.5 Annual Leave List  
(a) Every year, prior to 31 July, a statement shall be posted in each shed showing the date on which each employee 

will go on annual leave and resume duty.  The annual leave for such shall be calculated up to 30 June each year 
and only leave up to that date shall be granted each year, except in cases where leave has been allowed to 
accumulate. 

(b) Employees are not to be booked on annual leave for more than one year in succession between 30 April and 1 
September, except at the request of the employee.  Holiday lists are not to be departed from except for reasons 
of sickness, accident or traffic requirements not foreseeable at the date of preparing lists. 

(c) Unless at the request of a employee, an employee shall not be rostered to clear further annual leave within four 
(4) months of resuming duty following long service leave. 

(d) With the approval of the head of branch, any employee may exchange dates with another. 
(e) An employee shall take the whole of such leave taken at the one time each year.  Provided always that with the 

consent of the employer leave may be allowed to accumulate for two (2) years. 
(f) Notwithstanding anything else in this Clause, in respect of an entitlement of annual leave that has accrued more 

than twelve (12) months, where an employee and the employer have not agreed when to take leave, the 
employer is not to refuse the employee from taking leave provided the employee gives the employer two (2) 
weeks notice of the period of intended leave. 



466 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

6.2.6 No Deduction 
No deduction shall be made from annual leave for the period an employee is off duty through sickness unless the absence 
exceeds three (3) calendar months. 

6.3 BEREAVEMENT LEAVE 
6.3.1 Subject to 6.3.3 on the death of: 

(a) the spouse or de facto partner of an employee; 
(b) the child or stepchild of an employee; 
(c) the brother, sister, step brother or sister of an employee; 
(d) the parent, step parent or grandparent of an employee; or 
(e) any other persons who, immediately before that persons death, lived with the employee as a member of the 

employee’s family, 
an employee, including a casual, is entitled to leave up to and including the day of the funeral of such person and be paid 
bereavement leave of up to two (2) days. 

6.3.2 The two (2) days need not be consecutive. 
6.3.3 Bereavement leave is not to be taken during a period of any other kind of leave, or at a time when the employee is not 

rostered for duty. 
6.3.4 An employee who claims to be entitled to paid leave in accordance with 6.3.1 is to provide to the employer, if so 

requested by the employer, evidence that would satisfy a reasonable person as to the death that is the subject of the leave 
sought and the relationship of the employee to the deceased person. 

6.4 SICK LEAVE 
6.4.1 An employee who is unable to attend or remain at their workplace of employment during the ordinary hours of work by 

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following 
provisions. 

6.4.2 An employee is entitled to payment pursuant to this clause for seventy-six (76) hours per annum accrued pro rata on a 
weekly basis. 

6.4.3 (a) Subject to paragraph (b) an employee shall be paid for sick leave at the employee’s ordinary rate of pay. In 
addition payment shall include – 
(i) Shift penalties Monday to Friday inclusive; and 
(ii) Saturday penalty 
which the employee would have received for the ordinary time had the employee not ceased duty on account of 
sickness. 

(b) Provided that if the employee was engaged on duties carrying a higher rate and was entitled to payment at that 
higher rate for the whole of the day or shift immediately prior to ceasing duty and the employee resumed duty 
after the absence in the same higher position the employee shall be paid for sick leave at that higher rate. 

6.4.4 If in the first or successive years of service with the employer an employee is absent on the ground of personal ill health 
or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the end of that year of 
service, or at the time the employee’s service terminates, if before the end of that year of service, to the extent that the 
employee has become entitled to further paid sick leave during that year of service. 

6.4.5 Unused portions of paid sick leave shall accumulate from year to year. 
6.4.6 Duty to Notify 

(a) An employee, being unable to attend for duty through sickness or personal injury, shall notify the officer on 
duty at least three (3) hours before the time the employee is rostered for duty (except where it is not reasonably 
possible to do so) and no later than eight (8) hours before the employee is required to commence the next 
rostered shift of their inability to attend for duty, the nature of the illness or injury and the estimated duration of 
the absence. 

(b) An employee who has not notified the employer eight (8) hours prior to the commencement of the employee’s 
next shift, following the employee’s failure to attend duty as a result of sickness or personal injury; the 
employer shall be under no obligation to employ the employee until the following working day and provided the 
employee is fit to resume duty. 

6.4.7 Proof of illness or Injury 
(a) No employee shall be entitled to the benefit of this clause unless the employee produces proof that would satisfy 

a reasonable person, of such sickness provided the employer shall not be entitled to require proof for absences 
less than three (3) consecutive days unless the total of such absence in any accruing year exceeds the hours 
prescribed for that employee for an ordinary week work. 

(b) No payment shall be made for any absence due to the employees own fault, neglect or misconduct. 
(c) Where an employee is ill during the period of annual leave and produces at the time or as soon thereafter 

medical evidence to the satisfaction of the employer that the employee was a result of the employee’s illness, 
confined to their place of residence or a hospital for a period of seven (7) days, the employee may with the 
consent of the employer, be granted at a time convenient to the employer additional leave equivalent to the 
period during which the employee was so confined. 

6.5 CARER’S LEAVE 
6.5.1 An employee is entitled to use up to five(5) days of sick leave per year to be the primary care giver for the employee’s 

spouse or de-facto partner , child including adult child, parent, sibling or grandparent or member of the employee’s 
household who is injured or ill and in need of immediate care and attention.  If requested, the employee must supply 
evidence that would satisfy a reasonable person of the entitlement to such leave. 
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6.6 PARENTAL LEAVE 
6.6.1 In this Clause – 

“Adoption”, in relation to a child, is a reference to a child who – 
(a) is not the natural child or the step – child of the employee or the employee’s partner; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for 6 months or longer; 
“Continuous service” means service under an unbroken contract of employment and includes – 
(a) any period of parental eave; and 
(b) any period of leave or absence authorised by the employer; 
“Expected date of birth” means the day certified by a medical practitioner to be the day on which the medical practitioner 
expects the employee or the employee’s partner, as the case may be, to give birth to a child; 
“Parental leave” means leave provided for by 6.6.2(a); 
“Partner” means a spouse or de-facto partner. 

6.6.2 Entitlement to Parental Leave 
(a) Subject to sub clause 6.6.4, 6.6.5(a) and 6.6.6(a), an employee, other than a casual employee, is entitled to take 

up to 52 consecutive weeks of unpaid leave in respect of – 
(i) the birth of a child to the employee or the employee’s partner; or 
(ii) the placement of a child with the employee with a view to the adoption of the child by the employee. 

(b) An employee is not entitled to take parental leave unless the employee – 
(i) has, before the expected date of birth or placement, completed at least 12 months continuous service 

with the employer; and 
(ii) has given the employer at least 10 weeks written notice of the employee’s intention to take leave. 

(c) An employee is not entitled to take parental leave at the same time as the employee’s partner but this paragraph 
does not apply – 
(i) to one weeks parental leave taken by the partner parent immediately after the birth of the child; or 
(ii) to three weeks parental leave taken by the employee and the employee’s partner immediately after a 

child has been placed with them with a view to their adoption of the child. 
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employees’ partner in 

relation to the same child, except the period of leave referred to in paragraph (c). 
6.6.3 Maternity Leave to 6 weeks before and after birth 

A female employee who is pregnant and who has given notice of the employee’s intention to take parental leave, other 
than for a adoption, is to start the leave 6 weeks before the expected date of birth, unless in respect of any period closer to 
the expected date of birth a medical practitioner has certified that the employee is fit to work. 

6.6.4 Medical Certificate 
An employee who has given notice of the employees’ intention to take parental leave, other than for adoption, is to 
provide to the employer a certificate from a medical practitioner stating that the employee or the employee’s partner, as 
the case may be, is pregnant and the expected date of the birth. 

6.6.5 Notice of Partner’s Parental Leave 
(a) An employee who has given notice of the employee’s intention to take parental leave or who is actually taking 

parental leave is to notify the employer of particulars of any period of parental leave taken or to be taken by the 
employee’s partner in relation to the same child. 

(b) Any notice given under paragraph (a) is to be supported by a statutory declaration by the employee as to the 
truth of the particulars notified. 

6.6.6 Notice of Parental Leave Details 
(a) An employee who has given notice of the employee’s intention to take parental leave is to notify the employer 

of the dates on which the employee wishes to start and finish the leave no less than four weeks before the 
proposed commencement date. 

(b) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to finish the leave. 

(c) The starting and finishing dates of a period of parental leave are to be agreed between the employee and the 
employer. 

6.6.7 Return to Work after Parental Leave 
(a) An employee shall confirm the employee’s intention of returning to work by notice in writing to the employer 

given not less than four weeks prior to the expiration of the period of parental leave. 
(b) On finishing parental leave, an employee is entitled to the position the employee held immediately before 

starting parental leave. 
(c) If the person referred to in paragraph (a) is not available, the employee is entitled to an available position – 

(i) for which the employee is qualified; and 
(ii) that the employee is capable of performing, most comparable in status and pay to that of the 

employee’s former position without loss of income. 
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(d) Where, immediately before starting parental leave, an employee was acting in, or performing on a temporary 
basis the duties of the position referred to in paragraph (a), that paragraph applies only in respect of the position 
held by the employee immediately before taking the acting or temporary position. 

6.6.8 Effect of Parental Leave on Employment 
Absence on parental leave- 
(a) does not break the continuity of service of an employee; and 
(b) is not taken into account when calculating the period of service for the purpose of this Award. 

6.6.9 Any absence from duty during a pregnancy for medical reasons relating to that pregnancy and certified by a suitably 
qualified medical practitioner will not be debited against the 52 week maternity entitlement. 

6.6.10 Transfer to a Safe Job 
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards 
connected with the work, assigned to the employee make it inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of parental leave. 
If the transfer to a safe job is not practicable, the employee may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified medical practitioner.  Such leave shall be treated as maternity 
leave for the purposes of sub clauses 6.6.7, 6.6.8, 6.6.9 and 6.6.10 of this clause. 

6.6.11 Variation of Period of Parental Leave 
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened once 

only, save with the agreement of the employer, by the employee giving not less than 14 days notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the employer, be shortened by the employee giving not less than 
14 days notice in writing stating the period by which the leave is to be shortened. 

6.6.12 Cancellation of Parental Leave 
(a) Parental Leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee or the 

employee’s partner, as the case may be, terminates other than by the birth of a living child. 
(b) Where the pregnancy of an employee or an employee’s partner, as the case may be, then on parental leave 

terminates other than by the birth of a living child, it shall be right of the employee to resume work at a time 
nominated by the employer which shall not exceed four weeks from the date of notice in writing by the 
employee to the employer that from the date of notice in writing by the employee to the employer that the 
employee desires to resume work. 

6.6.13 Special Maternity Leave 
(a) Where the pregnancy of an employee not then on parental leave terminates after 28 weeks other than by the 

birth of a living child she shall be entitled to such period of unpaid leave (to be known as special maternity 
leave) as a duly qualified medical practitioner certifies as necessary before her return to work, or 

(b) For the purpose of sub clause 6.6.8, 6.6.13 and 6.6.14 hereof, maternity leave shall include special maternity 
leave. 

(c) An employee returning to work after the completion of a period of leave taken pursuant to this sub clause shall 
be entitled to the position which she held immediately before proceeding on such leave or, in the case of an 
employee who was transferred to a safe job pursuant to sub clause (6.6.10), to the position the employee held 
immediately before such transfer. 

6.6.14 Parental Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pursuant to sub clauses 6.6.10 and 6.6.13 hereof does not exceed 52 
weeks: 
(a) An employee may, in lieu of or in conjunction with maternity leave, take any annual leave or long service leave 

or any part thereof to which the employee is then entitled. 
(b) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave), shall not 

be available to an employee during absence on parental leave. 
6.6.15 Termination of Employment 

(a) An employee on parental leave may terminate the employee’s employment at any time during the period of 
leave by notice given in accordance with the Award. 

(b) An Employer shall not terminate the employment of an employee on the ground of the employee’s absence on 
maternity leave or, in the case of a female employee, her pregnancy, but otherwise the rights of an employer in 
relation to termination of employment are not hereby affected. 

6.6.16 Replacement Employees 
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on 

paternity leave. 
(b) Before an employer engages a replacement employee under this sub clause, the employer shall inform that 

person of the temporary nature of the employment and of the rights of the employee who is being replaced. 
(c) Before an employer engages a person to replace an employee temporarily promoted or transferred in order to 

replace an employee exercising rights under this clause, the employer shall that person of the temporary nature 
of the promotion or transfer and of the rights of the employee who is being replaced. 

(d) Provided that nothing in this sub clause shall not be construed as requiring an employer to engage a replacement 
employee. 
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(e) A replacement employee shall not be entitled to any of the rights conferred by this clause except where the 
employee’s employment continues beyond the 12 months qualifying period. 

6.7 LEAVE TO ATTEND UNION BUSINESS 
6.7.1 The employer shall grant paid leave during working hours to an employee. 

(a) Who is required to give evidence before an Industrial Tribunal; 
(b) Who is a union nominated representative of the employees is required to attend negotiations and/or conferences 

between the union and employers; 
(c) When prior agreement between the union and the employer has been reached for the employee to attend official 

meetings preliminary to negotiations or industrial hearings; or 
(d) Who is a union nominated representative of employees and is required to attend joint union/management 

consultative committees or working parties. 
6.7.2 The granting of leave pursuant to this clause shall only be approved: 

(a) Where an application for leave has been submitted by an employee in a reasonable time in advance; 
(b) For the minimum period necessary to enable the union business to be conducted or evidence to be given; 
(c) For those employees whose attendance is essential; or 
(d) When the operation of the organisation is not being unduly affected and the convenience of the employer 

impaired. 
6.7.3 (a) Leave of absence will be granted at the ordinary rate of pay. 

(b) The employer shall not be liable for any expenses associated with an employee attending to union business. 
(c) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 

6.7.4 (a) Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to attend union business other than prescribed by this clause. 
(c) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 

employer.  
6.8 LONG SERVICE LEAVE 

6.8.1 An employee shall be entitled to thirteen weeks paid Long Service Leave on the completion of ten years continuous 
service and an additional thirteen weeks paid Long Service Leave for each subsequent period of seven years of continuous 
service completed by the employee. 

6.8.2 Where a public holiday falls within an employee’s period of Long Service Leave such day shall be deemed to be a portion 
of the Long Service Leave and no other payment or benefit shall apply. 

6.8.3 Long Service Leave may be taken in periods of four –(4) weeks or more, at a mutually agreed time. 
6.8.4 Long Service Leave shall be paid at the employee’s rate of pay as prescribed in 4. Rates of Pay. 
6.8.5 An employee will be entitled to a pro rata Long Service Leave only if employment is terminated: 

(a) By the employer for other than disciplinary reasons; 
(b) Due to the retirement of the employee on the grounds of ill health; 
(c) Due to the death of the employee, in which case the payment would be made to the employee’s estate. 
(d) Due to the employee’s retirement at age of 55 years or over, provided 12 months continuous service has been 

completed prior to the day from which the retirement takes effect; 
(e) For the purpose of entering an Invitro Fertilisation Program, provided the employee has completed three (3) 

years service and produces written confirmation from an appropriate medical authority of the dates of 
involvement in the program; or 

(f) Due to the employee’s resignation for pregnancy, provided the employee has completed more than three (3) 
years and produces certification of such pregnancy and the expected date of birth from a registered medical 
practitioner. 

6.8.6 For the purpose of determining Long Service Leave entitlement, the expression “continuous service” includes any period 
during which the employee is absent on paid leave but does not include any period exceeding two (2) continuous weeks 
during which the employee is absent on parental leave or leave without pay. 

6.8.7 Continuity of service shall not be broken by the absence of the employee on any form of approved paid leave or by the 
standing down of an employee under the terms of this Award. 

6.8.8 The employer may direct an employee to take Long Service Leave entitlement; it will be taken within twelve (12) months 
of the direction, at a time agreed between the employer and the employee. 

6.8.9 Where a time cannot be agreed within the 12-month period, the employer will determine the date on which the employee 
will be required to start Long Service Leave.  Provided that the employer shall give at least 30 days notice to the 
employee of the day on which the Long Service Leave is to commence. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 Subject to the Industrial Relations Act 1979 (as amended) in the event of a problem, grievance, question, dispute, claim or 

difficulty that effects one or more employees, or arises from the employees work or contract of employment, the 
following procedure shall apply: 
(a) At first instance the matter shall be raised with the employer’s supervisor/manager/ as appropriate. 
(b) In the event that the matter is unresolved it may be raised at the Company level by the individual concerned (or 

his/her representative), or the union delegate or union official involved. 
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(c) The parties will attempt to resolve the matter prior to either party referring the matter to the Commission. 
(d) If the matter is still not resolved it may be referred to the Commission for determination, and if necessary 

arbitration. 
8. SUPERANNUATION 

8.1 The employer will make contributions on the employee’s behalf, as provided by the Superannuation Guarantee 
(Administration) Act 1992 into a complying Superannuation fund or scheme. 

9. NAMED PARTIES TO THE AWARD 
 The named parties to this award are- 

The Australian, Rail Tram and Bus Industry Union of Employees, Western Australian Branch 
Public Transport Authority or its successor. 

10. REGISTERED ORGANISATION MATTERS 
10.1 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 

10.1.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

10.1.2 An “authorised representative” means a person who holds an authority in force under Part II of Division 2G of the 
Industrial Relations Act 1979. 

10.1.3 A “relevant employee” means an employee who is a member of an organisation or who is eligible to become a member of 
the organisation. 

10.1.4 The authorised representative shall give at least twenty- four (24) hours’ notice to the employer. 
10.1.5 Notwithstanding 10.1.4, the Union may apply to waive the requirement to give the employer concerned notice of an 

intended exercise of power if the Commission is satisfied that to give such notice would defeat the purpose for which the 
power is intended to be exercised. 

10.2 RIGHT OF ENTRY TO INVESTIGATE BREACHES 
10.2.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, The Minimum 
Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, or an award, order, industrial 
agreement or employer –employee agreement that applies to any such employee. 

10.2.2 An authorised representative in this clause has the same meaning as in 10.1.2. 
10.2.3 For the purpose of investigating any breach, the authorised representative may: 

(a) Subject to 10.2.4 and 10.2.6, require the employer to produce for the representative’s inspection, during 
working hours at the employer’s premises or at any mutually convenient time and place, any employment 
records of employees or other documents, other than workplace agreements or employer-employee agreements, 
kept by the employer that are related to the suspected; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
10.2.4 The employer is not required to produce an employment record of any employee if the employee is a party to an 

employee – employer agreement and has made a written request to the employer that the record not be available for 
inspection by an authorised representative. 

10.2.5 An authorised representative is not allowed to enter premises where relevant employees work for the purpose of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorised in writing by that relevant employees to carry out the investigation. 

10.2.6 An authorised representative is not entitled to require the production of employment records or other documents unless, 
before  exercising the power, the authorised representative has given the employer concerned; 
(a) If the records or other documents are kept elsewhere, at least twenty four hours written notice or; 
(b) If the records or other documents are kept elsewhere, at least forty- eight (48) hours’ written notice. 

10.2.7 An authorised representative shall upon request of the occupier of the premises, show their authority before entering the 
premises. 

11. WHERE TO GO FOR FURTHER INFORMATION 
The Australian, Rail Tram and Bus Industry Union of Employees, West Australian Branch 
2/10 Nash Street, EAST PERTH W.A. 6004 
Telephone: 9225 6722 
Facsimile: 9225 6733 
Email: general@rtbuwa.asn.au 
Department of Consumer and Employment Protection 
Labour Relations, 3rd Floor 
Dumas House, 2 Havelock Street, WEST PERTH W.A. 6005 
Telephone: 9222 7700 
Facsimile: 92227777 
Email: labourrelations@docep.wa.gov.au 
Wage Line: 1300 655 266 
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12. OTHER LAWS AFFECTING EMPLOYMENT 
Industrial Relations Act 1979 (WA) 
Minimum Conditions of Employment Act 1993 (WA) 
Workplace Relations Act 1996 (Cth) 
Superannuation Guarantee (Administration) Act 1992 (Cth) 
Occupational Safety and Health Act 1984 (WA) 
Equal Opportunity Act 1984 (WA) 
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Order 
HAVING heard Mr B Cusack on behalf of the applicant and Mr D Newman on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect on and from 23rd day of February 
2006. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Directly after 7. Contract of Service insert new number and name as follows: 
7B Transitional Arrangements – 2005 Workload Recognition 
2. Clause 7. – Contract of Service:  Directly after this clause insert new number, title and clause as follows: 

7B. – TRANSITIONAL ARRANGEMENTS – 2005 WORKLOAD RECOGNITION 
Hours of Work 

(1) To facilitate the changes in Registrars’, School Officers’, Library Assistants’ and Laboratory Technicians’ full- time 
weekly hours of work from 32.5 hours to 37.5 hours, the following will apply: 
(a) An employee currently working 32.5 hours per week may apply to the employer, in writing, to increase their 

hours of work to 37.5 hours per week. 
(b) An employee currently working less than 32.5 hours per week may apply to the employer, in writing, to 

increase their hours of work in order to maintain their current work fraction (for example, an employee currently 
working 16.25 hours per week would be a fraction of 0.5 FTE.  That employee may apply to increase their 
hours to 18.75 hours per week, thereby maintaining a fraction of 0.5 FTE of the new full-time weekly hours). 

(c) With reference to subclause (1)(a) and subclause(1)(b), an application must be received by the employer by no 
later than close of business 30 June 2005. 

(d) Where an employee is on extended leave, or otherwise absent from the workplace for an extended period of 
time, during the transition to 37.5 hours and has not already made an election to increase their hours of work; 
the following process applies: 
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(i) Within two (2) weeks of resuming work the employer is to advise the employee that the employee 
may elect to increase their hours of work in accordance with subclauses (l)(a) and (b) of this clause. 

(ii) The employee must make an election to increase hours of work within four (4) weeks of returning to 
work. 

(e) Employees who are working on secondment. temporary deployment or on fixed-term contracts to cover the 
temporary absence of the substantive holder of the position may elect to increase their hours of work for the 
period of the secondment, temporary deployment or fixed-term contract, provided that the substantive holder of 
the position has elected to increase their hours of work when they return to their substantive position. 

(f) An employee who does not apply to the employer in accordance with subclause (l)(c) will become a par-time 
employee working on the fraction their current weekly working hours bear to 37.5 hours per week, effective 1 
May 2005 (for example, a current full-time employee working 32.5 hours per week who remains on 32.5 hours 
will become a part-time employee on a fraction of 0.87 FTE). 

Salaries 
(2) An employee who applies to the employer in accordance with subclause (l)(c) will be paid for the extra hours worked 

from the date the extra hours are commenced. 
Allowances 

(3) An employee who does not elect to increase their hours of work in accordance with subclause (l)(a) or subclause (l)(b) 
will have their current allowance rates maintained. 

(4) Allowances will be maintained until such time as the appropriate pro-rata allowance rate in each respective allowance 
schedule equals the maintained rate. 

(5) The employer will review allowances annually to ensure that no employee is disadvantaged by this clause. 
3. Clause 8. – Part-Time Employment:   

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Definitions 

(a) Part-time employment is defined as regular and continuing employment of less than 37.5 hours per week by 
permanent or fixed term contract staff. 

B. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) The Hours of Duty will be in accordance with Clause 13. - Hours of Duty of this Award, including flexible working 

hours. 
(a) The employer shall specify in writing before a part-time officer commences duty, the prescribed weekly and 

daily hours of duty for the officer including starting and finishing times each day ("ordinary hours"). 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's starting and 

finishing times and/or particular days worked, provided that the employer shall not vary the officer's total 
weekly hours of duty without the officer's prior written consent, a copy of which shall be sent to the designated 
officer at the Association. 

(c) All variations to an officer's working hours must be agreed to in writing by the part-time officer. 
If agreement is reached to vary an officer's ordinary working hours pursuant to this subclause: 
(i) Time worked to 7.5 hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Overtime shall not be payable unless the total time worked on any day exceeds 8 hours.   
(iii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate.  Days worked on a Saturday or Sunday are to be paid in 
accordance with Clause 15. - Overtime Allowance of this Award. 

(iv) Nothing in this clause prevents an officer working flexible working hours in accordance with clause 
13(3) of this Award. 

C. Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) Salary and Annual Increments 

(a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in the following manner: - 

Hours worked per fortnight Full-time fortnightly salary 
75 

X 
1 

4. Clause 9. – Casual Employment:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Salary 

(a) A casual officer shall be paid for each hour worked at the appropriate classification contained in Clause 10. - 
Salaries of this Award in accordance with the following formula: 

Fortnightly Salary 
75 

With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 
public holidays. 

5. Clause 10. – Salaries:   
A. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) (a) Officer Level 1 
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 Arbitrated Safety Net 

Adjustment 
75 Hours Total 

Salary Per Annum 
Level 1 $ $ 
1st year (21 years) 5,981 26,698 
2nd year 5,981 27,306 
3rd year 5,981 27,914 
4th year 6,066 28,615 
5th year 6,066 29,222 
6th year 6,066 29,829 
7th year 5,982 30,431 
8th year 5,982 30,914 
9th year 5,982 31,629 

(b) Officer Level 2 

 Arbitrated Safety Net 
Adjustment 

75 Hours Total 
Salary Per Annum 

Level 2 $ $ 
1st year 5,982 32,484 
2nd year 5,982 33,139 
3rd year 5,982 33,829 
4th year 5,982 34,557 
5th year 5,982 35,319 

(c) Officer Level 3 

 Arbitrated Safety Net 
Adjustment 

75 Hours Total 
Salary Per Annum 

Level 3 $ $ 
1st year 5,982 36,367 
2nd year 5,982 37,183 
3rd year 5,982 38,024 
4th year 5,982 38,790 

(d) Officer Level 4 

 Arbitrated Safety Net 
Adjustment 

75 Hours Total 
Salary Per Annum 

Level 4 $ $ 
1st year 5,982 39,974 
2nd year 5,898 40,805 
3rd year 5,898 41,760 

(e) Officer (Junior) 
Officers employed below the age of 21 years are to be paid to maintain current salary relativities as the 
corresponding salaries in the Public Service Award 1992, according to the following formula: 
Education Department Ministerial Officer Salary: 

Public Service Award 1992 salary x 48.5 
  52 
 
 Arbitrated Safety Net 

Adjustment 
75 Hours Total 

Salary Per Annum 
Junior Level $ $ 
Under 17 years 2,708 13,715 
17 years 3,165 16,028 
18 years 3,691 18,698 
19 years 4,274 21,642 
20 years 4,799 24,304 
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B. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Where an occupant of such office is employed for less than 37.5 hours per week, the salary paid shall be in accordance 

with the following formula:- 
Hours worked per fortnight / 75 x Full-Time Fortnightly Salary. 
C. Delete subclause (5) of this clause and insert the following in lieu thereof: 

(5) The hourly rate shall be computed as one seventy-fifth of the fortnight's salary.   
6. Clause 13. – Hours of Duty:  Delete this clause and insert the following in lieu thereof: 
(1) The span of hours is between 7.00 am and 6.00 pm Monday to Friday.  Subject to the agreement of the officers and line 

manager, officers may elect in writing to work in accordance with flexible working arrangements or standard hours 
prescribed by this subclause. 

(2) Normal Standard Hours 
(a) Except as provided in this clause, the ordinary hours of work shall be 150 hours per four weekly period with an 

average of 37.5 hours per week to be worked between the hours of 7.00am and 6.00pm Monday to Friday. 
(b) The normal hours of work are 7.5 hours per day.  Officers are required to work 41 weeks per year. 
(c) The hours of duty can be varied by way of mutual agreement recorded in writing between the officer and their 

line manager.  Officers shall not be coerced into varying their hours. 
(3) Flexible Hours 

(a) Subject to the approval of the line manager, officers may elect, in writing, to vary their starting and finishing 
times between the hours of 7.00 am and 6.00 pm Monday to Friday to a maximum of 150 per four-weekly 
period and to work variable weekly hours. 

(b) Arrangement for working hours are to be agreed between the officer and their line managers.  Officers shall not 
be coerced into working flexible working hours. 

(c) A maximum of ten (10) hours per day may be worked where officers agree, provided that the ordinary hours 
worked in a week do not exceed 50 hours (subject to pro rata hours for part-time officers). 

(d) Ordinary hours shall be consecutive except for a meal break of at least 30 minutes, provided that an officer shall 
not be required to work more than five hours consecutively without a break. 

(e) Officers shall not be required to recommence work until at least ten (10) hours have elapsed from the time the 
previous work has ceased. 

(f) Within each four week period, extra hours worked may be accumulated to a maximum of 37.5 and used at a 
later date. 

(g) Accumulated hours may be cleared in the form of hours, days, or weeks off, as agreed between officers and 
their line managers. 

(h) It is the officer's responsibility to arrange to clear accrued hours.  The hours will be cleared in either the 
financial year or the calendar year in which they were accrued, as agreed between the officer and their line 
manager.  Hours that cannot be cleared will be paid out at the ordinary rate of pay. 

(4) Remote Teaching Service 
The parties agree that officers may, by agreement with all parties, to meet the needs of remote schools, vary the school 
year and hours per day to take into account educational, cultural, climate and local factors.  The Principal will negotiate 
school hours and days of attendance and the officers will be consulted and have a choice of undertaking these changes.  
The total hours worked in any one year will still equal the total hours that would have been worked if the school year had 
not been varied by this Agreement.  Total hours to be worked in a year are 1537.5 (41 weeks x 37.5 hours p.a.). 

7. Clause 15. – Overtime Allowance:   
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) For the purposes of this Clause, the following terms shall have the following meanings: 
(a) "Overtime" means all work performed only at the direction of the Employer or a duly authorised officer outside 

the ordinary hours of duty.  Overtime provisions shall apply to time worked by direction in excess of 7.5 hours 
on any working day or more than 75 hours per fortnight in accordance with the provisions of the award. 

(b) "Emergency Duty" means duty by an officer required to return to duty, without prior notice, to meet an 
emergency at a time that the officer would not ordinarily have been on duty. 

(c) "Ordinary hours of duty" means an officer's normal working hours as prescribed by the Employer in accordance 
with Clause 13. - Hours of Duty, of this Award. 

(d) "Duly authorised officer" means an officer or officers appointed in writing by the Employer for the purpose of 
authorising overtime. 

(e) "A day" shall mean from midnight to midnight. 
(f) "Public Holiday" means the days prescribed as Public Holidays or in Clause 17. - Public Holidays of this award. 
(g) "Ordinary travelling time" means time that an officer would have ordinarily spent in travelling once daily from 

the officer's home to the officer's usual headquarters and home again. 
(h) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the officer's usual headquarters in accordance with subclause (7) of this Clause. 
(i) "Fortnightly salary" means an officer's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, efficiency allowance, service allowance, special 
allowance, or higher duties allowance unless otherwise approved by the Employer.  Provided that a special 
allowance or higher duties allowance shall be included in "fortnightly salary" when overtime is worked on 
duties for which these allowances are specifically paid. 

(j) "Commuted overtime" means an agreed allowance negotiated between the Association and the Employer, paid 
in lieu of actual overtime worked for a group of officers occupying positions which require work to be 
performed consistently and regularly outside and in excess of the ordinary hours of duty. 
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(k) "Out of hours contact" shall include the following: 
STANDBY - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's normal 
hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  Such officer shall be 
provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, where 
practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the employer or a duly 
authorised officer to an officer to remain contactable, but not necessarily immediately contactable by telephone 
or other means, outside the officer's normal hours of duty and be available and in a fit state at all such times for 
recall to duty. 
"Availability" will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual contact 
or recall to work.  Subject to subclause (3) of this Clause recall to work under such circumstances would 
constitute emergency duty in accordance with subclause (6) of this Clause. 

B. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Overtime 

(a) An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance 
with paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this 
subclause, or any combination of payment or time off in lieu. 

(b) Time off in lieu 
(i) Where the officer or the Employer or the duly authorised officer, so elects in writing prior to overtime 

being worked, time off in lieu of payment for overtime worked may be taken in accordance with the 
time ratios in paragraph (d) of this subclause. 

(ii) The officer shall be required to clear accumulated time off in lieu within two months of the overtime 
being performed, provided that by written agreement between the officer and the Employer, or duly 
authorised officer, time off in lieu of payment for overtime may be accumulated beyond two months 
from the time the overtime is performed so as to be taken in conjunction with periods of approved 
leave. 

(iii) If the department is unable to release the officer to clear such leave within two months of the overtime 
being performed, and no further agreement prescribed in subparagraph (ii) of this paragraph is 
reached, then the officer shall be paid for the overtime worked. 

(c) Commuted Allowance 
Any commuted allowance and/or time off in lieu of overtime, other than that provided in paragraph (b) of this 
subclause, shall be negotiated between the Association and the Employer. 

(d) Payment for Overtime 
Payment for overtime shall be calculated on an hourly basis in accordance with the following formula: 
(i) Weekdays 

For the first three hours worked outside the ordinary hours of duty on any one weekday at the rate of 
time and one half: 

i.e Fortnightly Salary x 3 
 75  2 

After the first three hours on any one week day at the rate of double time: 

i.e Fortnightly Salary x 2 
 75  1 

(ii) Saturdays 
For the first three hours on any Saturday, before 12.00 noon, at the rate of time and one half: 

i.e Fortnightly Salary x 3 
 75  2 

After the first three hours or after 12.00 noon, whichever is the earlier, on any Saturday at the rate of 
double time: 

i.e Fortnightly Salary x 2 
 75  1 
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(iii) Sundays 
For all hours on any Sunday, at the rate of double time: 

i.e Fortnightly Salary x 2 
 75  1 

(iv) Public Holidays 
For hours worked during ordinary hours of duty on any Public Holiday at the rate of time and one half 
(in addition to the normal pay for that day): 

i.e Fortnightly Salary x 3 
 75  2 

For hours worked outside of the ordinary hours of duty on any Public Holiday at the rate of double 
time and a half: 

i.e Fortnightly Salary x 5 
 75  2 

(e) Long Service Leave 
An officer directed to return to duty during periods of long service leave shall be deemed to be no longer on 
leave for the duration of that period of duty. 
(i) If the officer is directed to return to duty during a period of leave during ordinary hours of duty, then 

that officer shall be re-credited with that leave for the same number of hours of duty performed. 
(ii) If the officer is directed to return to duty during a period of leave outside of ordinary hours of duty, 

then that officer shall be entitled to payment of overtime in accordance with subclause (3) of this 
clause. 

(f) Minimum Periods for Return to Duty 
(i) An officer, having received prior notice, who is required to return to duty: 

(aa) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be entitled to payment at the rate in accordance with paragraph (d) of this subclause for 
a minimum of three hours; 

(bb) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with paragraph (d) of this subclause for minimum period of one and one 
half hours; 

(ii) For the purpose of this subclause, where an officer is required to return to duty more than once, each 
duty period shall stand alone in respect to the application of minimum period payment except where 
the second or subsequent return to duty is within any such minimum period. 

(iii) The provisions of this subparagraph shall not apply in cases where it is customary for an officer to 
return to the place of employment to perform a specific job outside the ordinary hours of duty, or 
where the overtime is continuous (subject to a meal break) with the completion or commencement of 
prescribed hours of duty. 

(g) Overtime at a Place Other than Usual Headquarters 
(i) When an officer is directed to work overtime at a place other than usual headquarters, and provided 

that the place where the overtime is to be worked is situated in the area within a radius of fifty (50) 
kilometres from usual headquarters, and the time spent in travelling to and from that place is in excess 
of the time which an officer would ordinarily spend in travelling to and from usual headquarters, and 
provided such travel is undertaken on the same day as the overtime is worked, then such excess time 
shall be deemed to form part of the overtime worked. 

(ii) Except as provided in paragraph (e) of subclause (5) and paragraph (b) of subclause (6) of this clause, 
when an officer is directed to work overtime at a place other than usual headquarters, and provided 
that the place where the overtime is to be worked is situated outside the area within a radius of fifty 
(50) kilometres from usual headquarters and the time spent in travelling to and from that place is in 
excess of the time which the officer would ordinarily spend in travelling to and from usual 
headquarters, then the officer shall be granted time off in lieu of such excess time spent in actual 
travel in accordance with subclause (7) Excess Travelling Time of this clause. 

(h) Ten Hour Break 
(i) When overtime is worked, a break of not less than ten (10) hours shall be taken between the 

completion of work on one day and the commencement of work on the next, without loss of salary for 
ordinary working time occurring during such absence. 

(ii) Provided that where an officer is directed to return to or continue work without the break provided in 
subparagraph (i) of this paragraph then the officer shall be paid at double the ordinary rate until 
released from duty, or until the officer has had ten consecutive hours off duty without loss of salary 
for ordinary working time occurring during such absence. 

(iii) The provisions of subparagraphs (i) and (ii) of this paragraph, shall not apply to officers included in 
subclause (5) of this clause. 

C. Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Out of Hours Contact 

(a) Except as otherwise agreed between the employer and the Association, an officer who is required by the 
Employer or a duly authorised officer to be on "out of hours contact" during periods off duty shall be paid an 
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allowance in accordance with the following formulae for each hour or part thereof the officer is on "out of hours 
contact". 
Standby  

Level 2 (minimum) weekly rate x 1 x 37.5 
  37.5  100 

On Call  

Level 2 (minimum) weekly rate x 1 x 18.75 
  37.75  100 

Availability  

Level 2 (minimum) weekly rate x 1 x 18.75 x 50 
  37.5  100  100 

Such allowances are contained in Part 1 of Schedule G. - Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (2) of this clause when the officer is recalled to 
work. 

(b) When an officer is required to be "on call" or "availability" and the means of contact is to be by land-line or 
satellite telephone fixed at the officer's residence the Department shall: 
(i) Where the telephone is not already installed, pay the cost of such installation. 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" or 
"availability", pay the full amount of the telephone rental. 

(iv) When an officer is required to be "on call" or "available" and the means of contact is other than a 
landline/satellite telephone fixed at the officer's residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 

(c) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of being 
on out of hours contact. 

(d) Where an officer rostered for "on call" or "availability" is recalled to duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
subclause (2) of this clause. 

(e) Where an officer rostered for "on call" or "availability" is recalled to duty, the time spent travelling to and from 
the place at which duty is to be performed, shall be included with actual duty for the purposes of overtime 
payment. 

(f) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
(g) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(h) Officers subject to this clause shall, where practicable, be periodically relieved from any requirement to hold 

themselves on "standby", "on call" or "availability". 
(i) No officer shall be on out of hours contact after the last working day preceding a period of school vacation leave 

or long service leave. 
8. Clause 16. – School Vacation Leave:  Delete this clause and insert the following in lieu thereof: 
(1) An officer who is employed for no less than four (4) continuous weeks shall be entitled to payment for that portion of 

school vacation weeks in that year as is equal to 11.25 hours for each school week worked in that year, and payment shall 
be made:- 
(a) for such portion of the school summer vacation as is equal to 11.25 hours salary for each school week worked, 

less any term vacation hours for which payment has already been made in that year. 
(b) on resignation or termination other than termination for misconduct an amount equal to 11.25 hours salary for 

each school week worked, less any term vacation hours for which payment has already been made in that year. 
(c) officers employed less than the full time number of hours of duty as prescribed by Clause 13. - Hours of Duty of 

this Award shall receive the above entitlement on a pro rata basis in the proportion which their hours of work 
bear to those of a full time officer. 

(2) (a) A school vacation leave loading shall be included in the last payment of ordinary salary made prior to Christmas 
Day or in the event of a termination prior to the end of the school year in the final payment made to the officer. 

(b) Subject to sub-clause (2) (c) of this clause, the leave loading shall be 17.5 per cent of four week's salary at the 
rate of pay applicable at the time of payment. 

(c) Where an officer is employed for less than the full school year, the leave loading shall be paid on a pro rata 
basis in the same proportion as the number of weeks which the officer was employed to attend in the school 
bears to the number of weeks in the same school year. 
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9. Clause 19. – Sick Leave:  Delete subclause (13) of this clause and insert the following in lieu thereof: 
(13) War Caused Illnesses 

(a) An officer who produces a certificate from the Department of Veterans' Affairs stating that the officer suffers 
from war caused illness may be granted special sick leave credits of 112 hours 30 minutes (15 standard hour 
days) per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a 
maximum credit of 337 hours and 30 minutes (45 standard hour days), and shall be recorded separately to the 
officer's normal sick leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

10. Clause 24. – Short Leave:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) (a) An employer may, upon sufficient cause being shown, grant an officer short leave on full pay not exceeding 2 

consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22.5 working hours in any one calendar year. 

(b) Part-time officers are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.5 hours 
75 

x 
1 

(c) An officer employed on a fixed term contract of less than twelve months shall be eligible for pro rata short leave 
in accordance with this clause. 

11. Clause 35. – District Allowance:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Part Time Officers 

An officer who is employed on a part time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight x Appropriate District Allowance 
75  1 

12. Schedule I – Expired General Agreement Salaries:  Delete this schedule and insert the following in lieu thereof: 

Classification Level  Annual Salary at 
1-Jan-03 

For a 75 hour fortnight 
Level 1  
Under 17 yrs $13,323 
17 yrs $15,569 
18 yrs $18,161 
19 yrs $21,022 
20 yrs $23,607 
1.1 $25,933 
1.2 $26,731 
1.3 $27,528 
1.4 $28,321 
1.5 $29,121 
1.6 $29,918 
1.7 $30,835 
1.8 $31,470 
1.9 $32,408 
LEVEL 2.1 $33,533 
2.2 $34,394 
2.3 $35,298 
2.4 $36,255 
2.5 $37,258 
LEVEL 3.1 $38,582 
3.2 $39,705 
3.3 $40,810 
3.4 $41,946 
LEVEL 4.1 $43,501 
4.2 $44,720 
4.3 $45,975 
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AWARDS/AGREEMENTS—Variation of— 
2006 WAIRC 03812 

BURSWOOD CATERING AND ENTERTAINMENT PTY LTD EMPLOYEES AWARD 2001 (NO A 4 OF 2001) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 23 FEBRUARY 2006 
FILE NO/S APPL 536 OF 2005 
CITATION NO. 2006 WAIRC 03812 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms A Woldan on behalf of the applicant and Ms N Smith on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 (No A 4 of 2001) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 23 February 2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
2.  Arrangement 
3.  Scope and Parties Bound 
4.  Date of Operation and Term 
5. Wages 
6.  Minimum Wage – Adult Males and Females 
7.  Junior Employees 
8.  Apprentices 
9.  Definitions 
10. Contract of Service 
11. Hours 
12. Additional Rates for Ordinary Hours 
13. Overtime 
14. Casual Employees 
15. Part-time Employees 
16.  Meal and Rest Breaks 
17.  Meal Money 
18. Sick Leave 
19. Bereavement Leave 
20. Public Holidays 
21. Annual Leave 
22. Long Service  
23. Payment of Wages 
24. Salary Packaging 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employees’ Equipment 
29. Record 
30. Roster 
31. Change and Restrooms 
32.  First Aid 
33. Union Notices 
34. Union Delegates and Meetings 
35.  Under Rate Employees 
36. Breakdowns or Stoppages 
37. Right of Entry 
38. Breakages 
39. Resolution of Disputes 
40. Limitation of Work 
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41. Travelling Facilities 
42. Parental Leave 
43. Superannuation 
44.  Jury Duty 
45. Journey Cover 
46. Redundancy 
47. Liberty to Apply 
48. Parties to the Award 

Schedule A 
2. Clause 10. – Contract of Service: 

A. Delete subclauses (1), (2), (3) and (4) of this clause and insert the following in lieu thereof: 
(1) Except for casual and probationary employees, the contract of service shall be ongoing until terminated in accordance 

with the provisions of this clause. 
(2) Notice of Termination by Company 

(a) In order to terminate the employment of an employee (other than a casual employee) the company shall give the 
employee the following notice - 

Period of Continuous Service Period of Notice 
Less than 1 year 1 week 
1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years and over 4 weeks 

(b) An employee who at the time of being given notice is over 45 years of age and who at the date of termination 
has completed two years' continuous service with the company, shall be entitled to one week's notice in addition 
to the notice prescribed in paragraph (a) of this subclause. 

(c) Payment in lieu of the notice prescribed in paragraphs (a) and (b) of this subclause shall be made if the 
appropriate notice period is not given.  Provided that employment may be terminated by part of the period of 
notice specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice the company shall pay the employee the ordinary wages for the 
period of notice had the employment not been terminated. 

(e) The period of notice in this subclause shall not apply in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specific task or tasks. 

(f) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) any interruption or termination of the employment by the company if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence; 

(ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this award or on account of leave lawfully granted by the company; 
or 

(iii) any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service under this subclause any time in respect of which an 
employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay, 
long service leave and public holidays as prescribed by this award shall not count as time worked. 

(3) Statement of Employment 
An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated a written statement specifying the period of employment and the classification or type of work performed by 
the employee. 

(4) Job Search entitlement 
(a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment.  The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

(5) Notice of Termination by Employee 
(a) The notice of termination required to be given by an employee (other than a casual employee) shall be two 

weeks. 
(b) If an employee fails to give the required notice or having given, or been given, such notice leaves before the 

notice expires, the employee forfeits the entitlement to any moneys owing to the employee under this award 
except to the extent that those moneys exceed the ordinary wages for the required period of notice. 

B. Renumber subclauses (5), (6), (7) and (8) as (6), (7), (8) and (9) respectively. 
3. Clause 13. – Overtime:  Delete this clause and insert the following in lieu thereof: 
(1) Overtime shall mean all work performed by full-time or part-time employees outside of the rostered ordinary hours of 

work or outside the daily spread of shift and shall be paid at the following rates: 
(a) Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter. 
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(b) Between midnight Friday and midnight Sunday, double time for all hours worked. 
(c) On a rostered day off, double time for a minimum period of: – 

(i) 2 hours in the case of a departmental meeting or a training course; or 
(ii) 4 hours in all other cases, 
provided that such minimums do not apply where the overtime is continuous with the last shift immediately 
before the rostered day off. 

(2) (a) An employee working overtime shall be entitled to a 10 consecutive hours’ break between the time they finish 
the overtime and the commencement of the employee’s ordinary hours in the next rostered shift.  Provided that 
these provisions shall not apply in the case of any hours which are worked immediately prior to and 
continuously with an employee’s commencement of the employee’s ordinary hours in the next rostered shift.  
[Schedule A: Notes 1, 5, 6, 7 and 9] 

(b) Where an employee after having left work for the day, is recalled to work by the employer prior to the 
commencement of the employee’s next rostered ordinary shift, the employee shall be paid for all work 
performed at the rate of double time with a minimum payment as for 3 hours’ work.  Provided that these 
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously 
with an employee’s commencement of the employee’s ordinary hours in the next rostered shift.  [Schedule A: 
Notes 1, 2 and 3] 

(c) An employee (other than a casual employee) shall be entitled to be absent for a period of 10 consecutive hours 
off duty without loss of pay for ordinary working time occurring during such absence where the employee: – 
(i) has not had at least 10 consecutive hours off duty between the termination of one ordinary hour’s shift 

and the commencement of the next ordinary hour’s shift because of overtime; [Schedule A: Notes 4, 5 
and 6] or 

(ii) resumes or continues work, on the instruction of the employer, without having had 10 consecutive 
hours off duty.  The employee shall also be paid at double time until released from duty for this 
period.  [Schedule A: Notes 7, 8 and 9] 

(d) “On the instruction of the employer” is a reference to subclause (4) of this clause. 
(3) All time worked by an employee (other than a casual employee) as overtime as aforesaid shall be paid for at the rates 

referred to in this clause on the basis that each shift worked shall stand alone. 
(4) Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee 

shall work in accordance with such provisions. 
4. Clause 14. – Casual Employees:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) A casual employee shall mean an employee engaged on an hourly contract of service and includes an employee engaged 

under clause 10(8) of this award. 
5. Clause 21. – Annual Leave: 

A. Delete paragraph (b) of subclause (1) of this clause and insert the following in lieu thereof: 
(b) Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after each 

completion of 12 months’ continuous service with the employer, provided that the 38 additional hours’ 
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee’s ordinary time rate of 
pay for the prescribed period of absence. 

B. Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Where any prescribed public holiday falls within an employee’s period of annual leave, there shall be added to 

that period one shift, or the annual leave deduction will be reduced by the period of one shift, being an ordinary 
working shift for each such holiday observed as aforesaid. 

C. Delete paragraph (b) of subclause (4) of this clause and insert the following in lieu thereof: 
(b) If an employee leaves their employment or their employment is terminated by the employer through no fault of 

the employee, the employee shall be paid 3.65 hours’ pay at their ordinary rate of wage in respect of each 
completed week of service prior to their last anniversary date with the applicable loading and 2.92 hours’ pay 
for each completed week of service between the last anniversary date and the effective termination date without 
any loading. 

6. Clause 24. – Bar Work:  Delete this number, title and clause and insert the following in lieu thereof: 
24. – SALARY PACKAGING 

(1) For the purposes of this award “salary packaging” shall mean an arrangement hereby the wage or salary benefit arising 
under a contract of employment is reduced, with superannuation benefits to the value of the replaced salary being 
substituted and due to the employee. 

(2) An employee and the employer bound by this award may enter into a salary packaging arrangement subject to the 
following: 
(a) The employer shall take all reasonable steps to ensure that any salary package complies with taxation and other 

relevant laws; 
(b) (i) The employer shall record the arrangement at the time it is entered into, and provide a copy to the 

employee before the arrangement comes into effect; 
(ii) The record shall include details of the employee’s classification and salary level applying immediately 

prior to the salary packaging, coming into effect, and the details of the package; 
(iii) The salary packaging arrangement is at no cost to the employer; 

(c) The value of any agreed salary package shall not be less than the value of entitlements under this award which 
would otherwise apply; 
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(d) The value of any agreed salary package shall not be greater than the value of the contractual benefits which 
would otherwise be due to the employee; 

(3) An employee must meet all the relevant criteria contained within the salary packaging arrangement before and during the 
salary packaging. 

(4) In the event of a dispute involving — 
(a) refusal by the employer to discuss after having received a request for salary packaging; and/or 
(b) a claim by an employee or the union party to this award that the employer is unreasonably refusing to enter into 

a salary packaging arrangement with its employee(s); 
such dispute may be determined by an independent financial adviser agreed to between the employer and the employee(s).  
The cost, if any, of settling the dispute is to be shared equally between the employer and the employee(s). 

7. Clause 25. – Higher Duties:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee, who on any rostered shift performs work for 4 or more hours, on duties carrying a higher prescribed rate of 

wage than that in which they are normally engaged, or on duties carrying the allowance referred to in subclause (3) of this 
clause, shall be paid the higher wage or allowance (as the case may be) for such shift.  If work is performed for less than 4 
hours on any rostered shift, they shall be paid the higher wage or the allowance (as the case may be) for the time so 
worked. 

8. Clause 30. – Roster: 
A. Delete paragraph (b) of subclause (2) of this clause and insert the following in lieu thereof: 
(b) The hours or code to be worked by each employee each shift. 
B. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) The roster shall be drawn up in such a manner so as to show the working hours or code of each employee (other than a 
casual employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of 
sickness of any employee or a cause over which the employer has no control, or by the employer giving at least seven 
days’ notice to the employee concerned, or by the mutual consent of the employer and the employee concerned.  Should 
an employee’s roster be altered by mutual consent of the employer and the employee concerned, such consent must be 
recorded in writing, and countersigned by the employee and their supervisor on their time record. 

9. Clause 40. – Limitation of Work:  Delete subclause (2) of this clause and insert the following in lieu thereof 
(2) Level 2 employees shall not be required to clean windows, or scrub or wash floors. 
10. Clause 43. – Superannuation:  Delete paragraph (c) of subclause (4) of this clause and insert the following in lieu 

thereof: 
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 

scheme as soon as practicable. 
11. Clause 44. – Jury Duty:  Immediately following this clause insert a new number, title and clause as follows: 

45. – JOURNEY COVER 
(1) The employer shall provide, at no cost to the employee, journey cover insurance in accordance with the insurer’s usual 

policy as amended from time to time. 
(2) The employer shall, if requested, provide to the union a copy of its journey cover insurance policy no later than 14 days 

from the request and further copies of any amended policies 14 days prior to them coming into effect. 
12. Clause 45. – Journey Cover:  Immediately following this clause insert a new number, title and clause as follows: 

46. – REDUNDANCY 
Introduction to Change 
(1) Employer’s Duty to Notify 

(a) Where an employer decides to introduce changes in production, program, organisation, structure or technology, 
that are likely to have significant effects on employees, the employer shall notify the employees who may be 
affected by the proposed changes and, if an employee nominates a union to represent him or her, the union 
nominated by the employee. 

(b) “Significant effects” includes termination of employment, major changes in the composition, operation or size 
of the employer’s workforce or in the skills required; the elimination or diminution of a job opportunity, a 
promotion opportunity or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and the restructuring of jobs. 

(2) Employer’s Duty to Consult over Change  
(a) The employer shall consult the employees affected and, if an employee nominates a union to represent him or 

her, the union nominated by the employee, about the introduction of the changes, the effects the changes are 
likely to have on employees (including the number and categories of employees likely to be dismissed, and the 
time when, or the period over which, the employer intends to carry out the dismissals), and the ways to avoid or 
minimise the effects of the changes (e.g. by finding alternate employment). 

(b) The consultation shall commence as soon as practicable after making the decision referred to in the “Employer’s 
Duty to Notify” clause. 

(c) For the purpose of such consultation the employer shall provide in writing to the employees concerned and, if 
an employee nominates a union to represent him or her, the union nominated by the employee, all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes 
on employees, and any other matters likely to affect employees, provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be adverse to the employer’s 
interests. 
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(3) In this clause — 
(a) “Business” includes trade, process, business or occupation and includes part of any such business. 
(b) “Redundancy” occurs where the Employer has made a definite decision that the Employer no longer wishes the 

job the employee has been doing done by anyone and that decision leads to the termination of employment of 
the employee, except where this is due to the ordinary and customary turnover of labour. 

(c) “Transmission” includes transfer, conveyance, assignment or succession whether by agreement or by operation 
of law and transmitted has a corresponding meaning. 

(d) “Week's pay” means the ordinary time rate of pay for the employee concerned. Provided that such rate shall 
exclude: 
○ overtime; 
○ penalty rates; 
○ disability allowances; 
○ shift allowances; 
○ special rates; 
○ fares and travelling time allowances; 
○ bonuses; and 
○ any other ancillary payments of a like nature. 

(4) Consultation Before Terminations 
(a) Where an employer decides that the employer no longer wishes the job the employee has been doing to be done 

by anyone and that decision may lead to termination of employment, the employer shall consult the employee 
directly affected and if an employee nominates a union to represent him or her, the union nominated by the 
employee. 

(b) The consultation shall take place as soon as is practicable after the employer has made a decision to which 
subclause (4)(a) applies and shall cover the reasons for the proposed terminations, measures to avoid or 
minimise the terminations and/or their adverse affects on the employees concerned. 

(c) For the purpose of the consultation the employer shall, as soon as practicable, provide in writing to the 
employees concerned and if an employee nominates a union to represent him or her, the union nominated by the 
employee, all relevant information about the proposed terminations including the reasons for the proposed 
terminations, the number and categories of employees likely to be affected, the number of employees normally 
employed and the period over which the terminations are likely to be carried out.  Provided that an employer 
shall not be required to disclose confidential information, the disclosure of which would be adverse to the 
employer’s interests. 

(5) Transfer to lower paid duties 
(a) Where an employee is transferred to lower paid duties by reason of redundancy the employee shall be entitled to 

the same period of notice of transfer as the employee would have been entitled to if the employee’s employment 
had been terminated. 

(b) The employer may, at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former amounts the employer would have been liable to pay and the new lower amount the 
employer is liable to pay the employee for the number of weeks of notice still owing. 

(c) The amounts must be worked out on the basis of: 
(i) the ordinary working hours to be worked by the employee; and 
(ii) the amounts payable to the employee for the hours including for example, allowances, loading and 

penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

(6) Severance Pay 
(a) In addition to the period of notice prescribed for ordinary termination, an employee whose employment is 

terminated by reason of redundancy must be paid, subject to further order of the Commission, the following 
amount of severance pay in respect of a continuous period of service:  Provided that the entitlement of any 
employee whose employment terminates on or before 1 February 2006 shall not exceed 8 weeks’ pay. 

Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
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(b) Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee’s normal retirement date. 

(c) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding the obligations of this clause in respect of leave 
of absence; 

(ii) any absence from work on account of leave granted by the employer; or 
(iii) any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service any time in respect of which any employee is absent from 
work except time for which an employee is entitled to claim paid leave shall not count as time worked. 
Service by the employee with a business which has been transmitted from one employer to another and the 
employee’s service has been deemed continuous in accordance with clause 2(3) or (4) of the Long Service 
Leave Provisions published in Part 1 (January) of each volume of the Western Australian Industrial Gazette 
shall also constitute continuous service for the purpose of this clause. 

(7) Employee leaving during notice period 
An employee whose employment is terminated by reason of redundancy may terminate his/her employment during the 
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice.  However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

(8) Alternative employment 
(a) An employer, in a particular redundancy case, may make application to the Commission to have the severance 

payment prescribed varied if the employer obtains acceptable alternative employment for an employee. 
(b) This subclause does not apply in circumstances involving transmission of business as set out in subclause (9). 

(9) Transmission of business 
(a) The provisions of subclause (3) to (13) of this clause are not applicable where a business is before or after the 

date of this order, transmitted from an employer (in this subclause called “the transmittor”) to another employer 
(in this subclause called “the transmittee”), in any of the following circumstances: 
(i) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(ii) Where the employee rejects an offer of employment with the transmittee: 
(aa) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(bb) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service with the transmittee. 

(b) The Commission may vary subclause (9)(a)(ii) if it is satisfied that this provision would operate unfairly in a 
particular case. 

(10) Notice to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in the “Consultation Before 
Terminations” clause, the employer shall notify Centrelink as soon as possible giving all relevant information about the 
proposed terminations, including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected, the number of employees normally employed and the period over which the terminations 
are intended to be carried out. 

(11) Employees exempted 
This clause does not apply: 
(a) Where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice. 
(b) Except for subclause (4), to employees with less than one year’s service. 
(c) Except for subclause (4), to probationary employees. 
(d) To apprentices. 
(e) To trainees. 
(f) Except for subclause (4), to employees engaged for a specific period of time or for a specified task or tasks; or 
(g) To casual employees. 

(12) Employers Exempted 
Subject to an order of the Commission, in a particular redundancy case, subclause (6) shall not apply to employers who 
employ less than 15 employees. 

(13) Incapacity to pay 
An employer or a group of employers, in a particular redundancy case, may make application to the Commission to have 
the severance payment prescribed varied on the basis of the employer’s incapacity to pay. 

13. Clause 45. – Liberty to Apply:  Delete the number and title of this clause and insert the following in lieu thereof: 
47. – LIBERTY TO APPLY 
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14. Clause 46. – Parties to the Award:  Delete this number, title and clause and insert the following in lieu thereof: 
48. – PARTIES TO THE AWARD 

The parties to this Award are: 
The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Burswood Catering and Entertainment Pty Ltd 

15. Clause 48. – Parties to the Award:  Immediately following this clause insert a new title and schedule as follows: 
SCHEDULE A 

Overtime situations for Clause 13(2)(b) 
Note 1: Shift One – ordinary hours (T1); Recalled and stayed; Shift Two – ordinary hours. 

ordinary  recalled ordinary 
T1  OT as per cl 13(a) or (b) T1 

    
 >10  

 
Note 2: Shift One – ordinary hours (T1); Recalled – double time (T2) minimum 3 hours and go home; Shift Two – ordinary 

hours. 
 

ordinary  recalled  ordinary 
T1  T2/minimum 3hrs  T1 

    
 >10  

 
Note 3: Shift One – ordinary hours (T1); Recalled – double time (T2) minimum 3 hours and go home; Shift Two – ordinary 

hours; Shift Three – overtime as per clause 13(1)(a) or (b).  Beyond this see Note 4 of paragraph (c)(i). 
 

ordinary  recalled  ordinary overtime 
T1  T2/minimum 3hrs  T1 per cl 13(1)(a) or (b) 

    
 >10 hours  

 
Overtime situations for Clause 13(2)(c)(i) 
Note 4: Shift One – ordinary hours (T1); immediately commences overtime without a break; Shift Two – ordinary hours.  Any 

hours making up the 10 consecutive hours off stretching over Shift Two will be paid at T1. 
 

   PAID 
  10  

ordinary overtime  ordinary 
T1 per cl 13(a) or (b)  T1 

 >10  
 
Note 5: Shift One – ordinary hours (T1); 10 consecutive hours off duty; Shift Two – overtime as per clause 13(1)(a) or (b); Shift 

Three – ordinary hours (T1). 
 

ordinary    overtime ordinary 
T1    per cl 13(1)(a) or (b) T1 

 10 hours  

Note 6: Shift One – ordinary hours (T1); Training or meeting considered as work – overtime as per clause 13(1)(a) or (b); Shift 
Two – overtime as per clause 13(1)(a) or (b); Shift Three – ordinary hours (T1) but released from duty without loss of 
pay. 

   PAID 
    

ordinary  training/meeting  overtime ordinary 
T1  per cl 13(1)(a) or (b)  per cl 13(1)(a) or (b) T1 

    
 >10 hours  

 
Overtime situations for Clause 13(2)(c)(ii) 
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Note 7: Shift One – ordinary hours (T1); On the instruction of employer, training or meeting considered as work – double time 
(T2); Shift Two – overtime on instruction of employer (T2); Shift Three – ordinary hours, however, not released from 
duty so will be paid at T2.  Beyond this should have the 10 consecutive hours off or Note 4 of paragraph (c)(i) may apply. 

 
ordinary  training/meeting  overtime ordinary 

T1  T2  T2 T2 
    

 10 hours  
 
Note 8: Shift One – ordinary hours (T1); immediately commences overtime on instruction of employer without a break; Shift Two 

– ordinary hours.  Any hours making up the 10 consecutive hours off stretching over Shift Two will be paid at T1. 
 

   PAID 
  10 hours  

ordinary overtime  ordinary 
T1 T2  T1 

 >10  
 
Note 9: Shift One – ordinary hours (T1); immediately commences overtime on instruction of employer without a break; less than 

10 consecutive hours off duty; Shift Two – ordinary hours at T2. 
 

ordinary overtime  ordinary 
T1 T2  T2 

  <10  

 

2006 WAIRC 03813 
BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES' AWARD 2002 (NO 4 OF 2002) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BURSWOOD RESORT MANAGEMENT LIMITED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 23 FEBRUARY 2006 
FILE NO/S APPL 537 OF 2005 
CITATION NO. 2006 WAIRC 03813 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms A Woldan on behalf of the applicant and Ms N Smith on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood International Resort Casino Employees’ Award 2002 (No 4 of 2002) be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after after 23 February 2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
2.  Arrangement 
3.  Scope and Parties Bound 
4.  Term 
5. Wages 
6.  Minimum Wage – Adult Wage 
7. Arbitrated Safety Net Adjustment Offset 
8.  Junior Employees 
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9.  Apprentices 
10.  Definitions 
11. Contract of Service 
12. Hours 
13. Additional Rates for Ordinary Hours 
14. Overtime 
15. Casual Employees 
16. Part-time Employees 
17.  Meal and Rest Breaks 
18.  Meal Money 
19. Sick Leave 
20. Bereavement Leave 
21. Public Holidays 
22. Annual Leave 
23. Long Service Leave 
24. Payment of Wages 
25. Bar Work 
26. Higher Duties 
27. Uniforms and Laundering 
28. Protective Clothing 
29. Employees’ Equipment 
30. Time and Wage Records 
31. Roster 
32. Change and Restrooms 
33.  First Aid 
34. Union Notices 
35. Union Delegates and Meetings 
36.  Under Rate Employees 
37. Breakdowns or Stoppages 
38. Right of Entry 
39. Breakages 
40. Resolution of Disputes 
41. Limitation of Work 
42. Travelling Facilities 
43. Parental Leave 
44. Superannuation 
45.  Jury Duty 
46. Journey Cover 
47. Salary Packaging 
48 Introduction of Change and Redundancy 
49. Liberty to Apply 
50 Parties to the Award 

Schedule A 
2. Clause 11. – Contract of Service: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Except for casual and probationary employees, the contract of service shall be ongoing until terminated in accordance 

with the provisions of this clause. 
B. Delete paragraph (a) of subclause (3) of this clause and insert the following in lieu thereof: 
(a) The notice of termination required to be given by an employee (other than a casual employee) shall be two 

weeks. 
C. Immediately following subclause 3 of this clause insert a new subclause as follows: 

(4) Statement of Employment 
An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated a written statement specifying the period of employment and the classification or type of work performed by 
the employee. 
D. Immediately following subclause 4 of this clause insert a new subclause as follows: 

(5) Job Search entitlement 
(a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment.  The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

E. Immediately following subclause 5 renumber subclauses (4), (5), (6), (7), (8) and (9) as subclauses (6), (7), 
(8), (9), (10) and (11) respectively. 

3. Clause 14. – Overtime:  Delete this clause and insert the following in lieu thereof: 
(1) Overtime shall mean all work performed by full-time or part-time employees outside of the rostered ordinary hours of 

work or outside the daily spread of shift and shall be paid at the following rates: 
(a) Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter. 
(b) Between midnight Friday and midnight Sunday, double time for all hours worked. 



488 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

(c) On a rostered day off, double time for a minimum period of: – 
(i) 2 hours in the case of a departmental meeting or a training course; or 
(ii) 4 hours in all other cases, 
provided that such minimums do not apply where the overtime is continuous with the last shift immediately 
before the rostered day off. 

(2) (a) An employee working overtime shall be entitled to a 10 consecutive hours’ break between the time they finish 
the overtime and the commencement of the employee’s ordinary hours in the next rostered shift.  Provided that 
these provisions shall not apply in the case of any hours which are worked immediately prior to and 
continuously with an employee’s commencement of the employee’s ordinary hours in the next rostered shift.  
[Schedule A: Notes 1, 5, 6, 7 and 9] 

(b) Where an employee after having left work for the day, is recalled to work by the employer prior to the 
commencement of the employee’s next rostered ordinary shift, the employee shall be paid for all work 
performed at the rate of double time with a minimum payment as for 3 hours’ work.  Provided that these 
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously 
with an employee’s commencement of the employee’s ordinary hours in the next rostered shift.  [Schedule A: 
Notes 1, 2 and 3] 

(c) An employee (other than a casual employee) shall be entitled to be absent for a period of 10 consecutive hours 
off duty without loss of pay for ordinary working time occurring during such absence where the employee: – 
(i) has not had at least 10 consecutive hours off duty between the termination of one ordinary hour’s shift 

and the commencement of the next ordinary hour’s shift because of overtime; [Schedule A: Notes 4, 5 
and 6] or 

(ii) resumes or continues work, on the instruction of the employer, without having had 10 consecutive 
hours off duty.  The employee shall also be paid at double time until released from duty for this 
period.  [Schedule A: Notes 7, 8 and 9] 

(d) “On the instruction of the employer” is a reference to subclause (4) of this clause. 
(3) All time worked by an employee (other than a casual employee) as overtime as aforesaid shall be paid for at the rates 

referred to in this clause on the basis that each shift worked shall stand alone. 
(4) Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee 

shall work in accordance with such provisions. 
4. Clause 22. – Annual Leave: 

A. Delete paragraph (b) of subclause (1) of this clause and insert the following in lieu thereof: 
(b) Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after each 

completion of 12 months’ continuous service with the employer, provided that the 38 additional hours’ 
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee’s ordinary time rate of 
pay for the prescribed period of absence. 

B. Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Where any prescribed public holiday falls within an employee’s period of annual leave, there shall be added to 

that period one shift, or the annual leave deduction will be reduced by the period of one shift, being an ordinary 
working shift for each such holiday observed as aforesaid. 

C. Delete paragraph (b) of subclause (4) of this clause and insert the following in lieu thereof: 
(b) If an employee leaves their employment or their employment is terminated by the employer through no fault of 

the employee, the employee shall be paid 3.65 hours’ pay at their ordinary rate of wage in respect of each 
completed week of service prior to their last anniversary date with the applicable loading and 2.92 hours’ pay 
for each completed week of service between the last anniversary date and the effective termination date without 
any loading. 

5. Clause 31. – Roster: 
A. Delete paragraph (b) of subclause (2) of this clause and insert the following in lieu thereof: 
(b) The hours or code to be worked by each employee each shift. 
B. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) The roster shall be drawn up in such a manner so as to show the working hours or code of each employee (other than a 
casual employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of 
sickness of any employee or a cause over which the employer has no control, or by the employer giving at least seven 
days’ notice to the employee concerned, or by the mutual consent of the employer and the employee concerned.  Should 
an employee’s roster be altered by mutual consent of the employer and the employee concerned, such consent must be 
recorded in writing, and countersigned by the employee and their supervisor on their time record. 

6. Clause 44. – Superannuation:  Delete paragraph (c) of subclause (4) of this clause and insert the following in lieu 
thereof: 
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 

scheme as soon as practicable. 
7. Clause 46. – Journey Cover:  Delete this clause and insert the following in lieu thereof: 
(1) The employer shall provide, at no cost to the employee, journey cover insurance in accordance with the insurer’s usual 

policy as amended from time to time. 
(2) The employer shall, if requested, provide to the union a copy of its journey cover insurance policy no later than 14 days 

from the request and further copies of any amended policies 14 days prior to them coming into effect. 
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8. Clause 46. – Journey Cover:  Immediately following this clause insert a new number, title and clause as follows: 
47. – SALARY PACKAGING 

(1) For the purposes of this award “salary packaging” shall mean an arrangement whereby the wage or salary benefit arising 
under a contract of employment is reduced, with superannuation benefits to the value of the replaced salary being 
substituted and due to the employee. 

(2) An employee and the employer bound by this award may enter into a salary packaging arrangement subject to the 
following: 
(a) The employer shall take all reasonable steps to ensure that any salary package complies with taxation and other 

relevant laws; 
(b) (i) The employer shall record the arrangement at the time it is entered into, and provide a copy to the 

employee before the arrangement comes into effect; 
(ii) The record shall include details of the employee ’s classification and salary level applying 

immediately prior to the salary packaging, coming into effect, and the details of the package; 
(iii) The salary packaging arrangement is at no cost to the employer; 

(c) The value of any agreed salary package shall not be less than the value of entitlements under this award which 
would otherwise apply; 

(d) The value of any agreed salary package shall not be greater than the value of the contractual benefits which 
would otherwise be due to the employee; 

(3) An employee must meet all the relevant criteria contained within the salary packaging arrangement before and during the 
salary packaging. 

(4) In the event of a dispute involving — 
(a) refusal by the employer to discuss after having received a request for salary packaging; and/or 
(b) a claim by an employee or the union party to this award that the employer is unreasonably refusing to enter into 

a salary packaging arrangement with its employee(s); 
such dispute may be determined by an independent financial adviser agreed to between the employer and the employee(s).  
The cost, if any, of settling the dispute is to be shared equally between the employer and the employee(s). 

9. Clause 47. – Salary Packaging:  Immediately following this clause insert a new number, title and clause as follows: 
48. – INTRODUCTION OF CHANGE AND REDUNDANCY 

INTRODUCTION OF CHANGE 
(1) Employer’s Duty to Notify 

(a) Where an employer decides to introduce changes in production, program, organisation, structure or technology, 
that are likely to have significant effects on employees, the employer shall notify the employees who may be 
affected by the proposed changes and, if an employee nominates a union to represent him or her, the union 
nominated by the employee. 

(b) “Significant effects” includes termination of employment, major changes in the composition, operation or size 
of the employer’s workforce or in the skills required; the elimination or diminution of a job opportunity, a 
promotion opportunity or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and the restructuring of jobs. 

(2) Employer’s Duty to Consult over Change  
(a) The employer shall consult the employees affected and, if an employee nominates a union to represent him or 

her, the union nominated by the employee, about the introduction of the changes, the effects the changes are 
likely to have on employees (including the number and categories of employees likely to be dismissed, and the 
time when, or the period over which, the employer intends to carry out the dismissals), and the ways to avoid or 
minimise the effects of the changes (e.g. by finding alternate employment). 

(b) The consultation shall commence as soon as practicable after making the decision referred to in the “Employer’s 
Duty to Notify” clause. 

(c) For the purpose of such consultation the employer shall provide in writing to the employees concerned and, if 
an employee nominates a union to represent him or her, the union nominated by the employee, all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes 
on employees, and any other matters likely to affect employees, provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be adverse to the employer’s 
interests. 

REDUNDANCY 
(3) Definition 

Business includes trade, process, business or occupation and includes part of any such business. 
Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 
employee has been doing done by anyone. 
Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 
“transmitted” has a corresponding meaning. 
Weeks’ pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 
(a) overtime; 
(b) penalty rates; 
(c) disability allowances; 
(d) shift allowances; 
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(e) special rates; 
(f) fares and travelling time allowances; 
(g) bonuses; and 
(h) any other ancillary payments of a like nature. 

(4) Consultation Before Terminations 
(a) Where an employer decides that the employer no longer wishes the job the employee has been doing to be done 

by anyone and that decision may lead to termination of employment, the employer shall consult the employee 
directly affected and if an employee nominates a union to represent him or her, the union nominated by the 
employee. 

(b) The consultation shall take place as soon as is practicable after the employer has made a decision to which 
subclause (4)(a) applies and shall cover the reasons for the proposed terminations, measures to avoid or 
minimise the terminations and/or their adverse affects on the employees concerned. 

(c) For the purpose of the consultation the employer shall, as soon as practicable, provide in writing to the 
employees concerned and if an employee nominates a union to represent him or her, the union nominated by the 
employee, all relevant information about the proposed terminations including the reasons for the proposed 
terminations, the number and categories of employees likely to be affected, the number of employees normally 
employed and the period over which the terminations are likely to be carried out.  Provided that an employer 
shall not be required to disclose confidential information, the disclosure of which would be adverse to the 
employer’s interests. 

(5) Transfer to lower paid duties 
(a) Where an employee is transferred to lower paid duties by reason of redundancy the employee shall be entitled to 

the same period of notice of transfer as the employee would have been entitled to if the employee’s employment 
had been terminated. 

(b) The employer may, at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former amounts the employer would have been liable to pay and the new lower amount the 
employer is liable to pay the employee for the number of weeks of notice still owing. 

(c) The amounts must be worked out on the basis of: 
(i) the ordinary working hours to be worked by the employee; and 
(ii) the amounts payable to the employee for the hours including for example, allowances, loading and 

penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

(6) Severance Pay 
(a) In addition to the period of notice prescribed for ordinary termination, an employee whose employment is 

terminated by reason of redundancy must be paid, subject to further order of the Commission, the following 
amount of severance pay in respect of a continuous period of service:  Provided that the entitlement of any 
employee whose employment terminates on or before 1 February 2006 shall not exceed 8 weeks’ pay. 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

(b) Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee’s normal retirement date. 

(c) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding the obligations of this clause in respect of leave 
of absence; 

(ii) any absence from work on account of leave granted by the employer; or 
(iii) any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service any time in respect of which any employee is absent from 
work except time for which an employee is entitled to claim paid leave shall not count as time worked. 
Service by the employee with a business which has been transmitted from one employer to another and the 
employee’s service has been deemed continuous in accordance with clause 2(3) or (4) of the Long Service 
Leave Provisions published in Part 1 (January) of each volume of the Western Australian Industrial Gazette 
shall also constitute continuous service for the purpose of this clause. 
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(7) Employee leaving during notice period 
An employee whose employment is terminated by reason of redundancy may terminate his/her employment during the 
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice.  However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

(8) Alternative employment 
(a) An employer, in a particular redundancy case, may make application to the Commission to have the severance 

payment prescribed varied if the employer obtains acceptable alternative employment for an employee. 
(b) This subclause does not apply in circumstances involving transmission of business as set out in subclause (9). 

(9) Transmission of business 
(a) The provisions of subclause (3) to (13) of this clause are not applicable where a business is before or after the 

date of this order, transmitted from an employer (in this subclause called “the transmittor”) to another employer 
(in this subclause called “the transmittee”), in any of the following circumstances: 
(i) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(ii) Where the employee rejects an offer of employment with the transmittee: 
(aa) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(bb) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service with the transmittee. 

(b) The Commission may vary subclause (9)(a)(ii) if it is satisfied that this provision would operate unfairly in a 
particular case. 

(10) Notice to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in the “Consultation Before 
Terminations” clause, the employer shall notify Centrelink as soon as possible giving all relevant information about the 
proposed terminations, including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected, the number of employees normally employed and the period over which the terminations 
are intended to be carried out. 

(11) Employees exempted 
This clause does not apply: 
(a) Where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice. 
(b) Except for subclause (4), to employees with less than one year’s service. 
(c) Except for subclause (4), to probationary employees. 
(d) To apprentices. 
(e) To trainees. 
(f) Except for subclause (4), to employees engaged for a specific period of time or for a specified task or tasks; or 
(g) To casual employees. 

(12) Employers Exempted 
Subject to an order of the Commission, in a particular redundancy case, subclause (6) shall not apply to employers who 
employ less than 15 employees. 

(13) Incapacity to pay 
An employer or a group of employers, in a particular redundancy case, may make application to the Commission to have 
the severance payment prescribed varied on the basis of the employer’s incapacity to pay. 

10. Clause 47. – Liberty to Apply:  Delete the number and title of this clause and insert the following in lieu thereof: 
49. – LIBERTY TO APPLY. 

11. Clause 48. – Parties to the Award:  Delete this number, title and clause and insert the following in lieu thereof: 
50. – PARTIES TO THE AWARD 

The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Burswood Resort Management Limited 

12. Clause 50. – Parties to the Award:  Immediately following this clause insert a new title and schedule as follows: 
SCHEDULE A 

Overtime situations for Clause 14(2)(b) 
Note 1: Shift One – ordinary hours (T1); Recalled and stayed; Shift Two – ordinary hours. 
 

ordinary  recalled ordinary 
T1  OT as per cl 14(a) or (b) T1 

    
 >10 hours  
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Note 2: Shift One – ordinary hours (T1); Recalled – double time (T2) minimum 3 hours and go home; Shift Two – ordinary 
hours. 

 
ordinary  recalled  ordinary 

T1  T2/minimum 3hrs  T1 
    

 >10 hours  
 
Note 3: Shift One – ordinary hours (T1); Recalled – double time (T2) minimum 3 hours and go home; Shift Two – ordinary 

hours; Shift Three – overtime as per clause 14(1)(a) or (b).  Beyond this see Note 4 of paragraph (c)(i). 
 

ordinary  recalled  ordinary overtime 
T1  T2/minimum 3hrs  T1 per cl 14(1)(a) or (b) 

    
 >10 hours  

 
 Overtime situations for Clause 14(2)(c)(i) 
Note 4: Shift One – ordinary hours (T1); immediately commences overtime without a break; Shift Two – ordinary hours.  Any 

hours making up the 10 consecutive hours off stretching over Shift Two will be paid at T1. 
 

   PAID 
  10 hours  

ordinary overtime  ordinary 
T1 per cl 14(a) or (b)  T1 

 >10 hours  
 
Note 5: Shift One – ordinary hours (T1); 10 consecutive hours off duty; Shift Two – overtime as per clause 14(1)(a) or (b); Shift 

Three – ordinary hours (T1). 
 

ordinary    overtime ordinary 
T1    per cl 14(1)(a) or (b) T1 

 10 hours  
Note 6: Shift One – ordinary hours (T1); Training or meeting considered as work – overtime as per clause 14(1)(a) or (b); Shift 

Two – overtime as per clause 14(1)(a) or (b); Shift Three – ordinary hours (T1) but released from duty without loss of 
pay. 

 
   PAID 
    

ordinary  training/meeting  overtime ordinary 
T1  per cl 14(1)(a) or (b)  per cl 14(1)(a) or (b) T1 

    
 >10 hours  

 
Overtime situations for Clause 14(2)(c)(ii) 
Note 7: Shift One – ordinary hours (T1); On the instruction of employer, training or meeting considered as work – double time 

(T2); Shift Two – overtime on instruction of employer (T2); Shift Three – ordinary hours, however, not released from 
duty so will be paid at T2.  Beyond this should have the 10 consecutive hours off or Note 4 of paragraph (c)(i) may apply. 

 
ordinary  training/meeting  overtime ordinary 

T1  T2  T2 T2 
    

 10 hours  
 
Note 8: Shift One – ordinary hours (T1); immediately commences overtime on instruction of employer without a break; Shift Two 

– ordinary hours.  Any hours making up the 10 consecutive hours off stretching over Shift Two will be paid at T1. 
 

   PAID 
  10 hours  

ordinary overtime  ordinary 
T1 T2  T1 

 >10 hours  
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Note 9: Shift One – ordinary hours (T1); immediately commences overtime on instruction of employer without a break; less than 
10 consecutive hours off duty; Shift Two – ordinary hours at T2. 
 

ordinary overtime  ordinary 
T1 T2  T2 

  <10 hours  

 

2006 WAIRC 03708 
IRON ORE PRODUCTION AND PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS AND 

OTHERS 
APPLICANTS 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 10 FEBRUARY 2006 
FILE NO APPL 928 OF 2005 
CITATION NO. 2006 WAIRC 03708 
 
 
Result Award varied 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr AD Lucev of Counsel and with him Mr AO Davies of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicants and Mr AD Lucev of counsel and with him Mr AO Davies of 
counsel on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders:  

(1) THAT the Iron Ore Production & Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (No. A2 of 2001) as 
varied, be further varied in accordance with the following Schedule and that such variation shall have effect 
from the first pay period on or after 9 September 2005. 

(2) THAT the parties have liberty to apply within 28 days to vary the overtime rate for Level 2 CFMEU loco. 
(3) THAT the applicants’ and respondent’s claims are otherwise dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 21 – Superannuation:  Delete subclause (1) of this clause and insert in lieu the following: 
(1) The preferred in house superannuation fund for employees will be the BHP Iron Ore Employees' Provident Fund or any 

fund to which this is a predecessor fund under the Superannuation (Guarantee) Administration Act (the "Fund") into 
which the Company shall contribute 16% per annum pro rata of the Provident Fund Wage and the employee shall 
contribute 5% of the Provident Fund Wage. The Provident Fund Wage is and always has been the Provident Fund Wage 
as defined in the BHP Iron Ore Employees' Provident Fund Rules. 

2. Clause 23 – Issue Resolution – Delete subclause (8) of this clause and insert in lieu the following: 
(8) Any question, dispute or difficulty not settled may be referred to the Commission for conciliation and, if not resolved, for 

arbitration, provided that the persons involved in the question, dispute or difficulty have conferred amongst themselves 
and have made reasonable attempts to resolve the question, dispute or difficulties before referring the matter to the 
Commission. 

3. Clause 28 – Union Representation – Delete subclause (3) of this clause and insert in lieu the following: 
(3) The Company shall grant leave at ordinary time rates to union representatives attending the Commission, court or other 

tribunal conference or hearings relating to employees they represent. 
4. Clause 28 – Union Representation – After subclause (4) add new subclauses (5) and (6) as follows: 
(5) For the purposes of this clause 28, a union representative shall have no more than 10 shifts leave each calendar year, 

consideration will be given to granting other forms of leave if required. 
(6) For the purposes of this clause 28: 

"union representative" means an employee of the Company appointed by a union pursuant to that union's rules to 
represent one or more other employees of the Company; 
"union" means a union party to the Award. 



494 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

5. Schedule I – Aggregate Wages and Schedule II – Allowances – Increase each annual salary and overtime rate in 
Schedule I – Aggregate Wages and in each allowance amount and rate in Schedule II – Allowances by 4.5% in 
accordance with the attached schedules. 

SCHEDULE I – AGGREGATE WAGES 

SCHEDULE I – Aggregate Wages 
To be paid from the first pay period on or after 9 September 2005 

Days 4 Panel 0.25 4 Panel 0.5 4 Panel 2 Panel (42) 8 on 4 off  
(40 hr  week) (12 hr cont shift) (12.25hr cont shift) (12.5 hrcont shift) (12 hr cont day shift) (10 hr cont day shift) 

 Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

AWU             

1 $57,962 $39.8173  $76,531  $41.5129  $78,850  $41.5129  $81,170  $41.5129  $75,573  $41.3487   $87,192  $41.5129  

2 $64,320  $45.2295  $84,911  $46.9252  $87,531  $46.9252  $90,153  $46.9252  $83,953  $46.7610   $97,116  $46.9252  

3 $65,469  $46.2079  $86,425  $47.9041  $89,100  $47.9041  $91,778  $47.9041  $85,469  $47.7399   $98,909  $47.9041  

4 $68,647  $48.9144  $90,615  $50.6102  $93,441  $50.6102  $96,270  $50.6102  $89,659  $50.4459  $103,872  $50.6102  

TWU             

S1 $57,084  $40.0105      $79,927  $40.7644  $74,416  $40.6000    

S2 $61,334  $42.6864      $85,932  $44.3821  $80,016  $44.2180    

S3 $64,106  $45.0472      $89,852  $46.7428  $83,672  $46.5789    

LVS1 $60,871  $42.2929      $85,278  $43.9887  $79,408  $43.8244    

PROD 
WORKER 

            

1 $57,962 $39.8173     $81,170 $41.5129 $75,573 $41.3487   

2 $64,320 $45.2296     $90,153 $46.9252 $83,953 $46.7610   

3 $65,469 $46.2079     $91,778 $47.9041 $85,469 $47.7399   

4 $68,647 $48.9144     $96,270 $50.6102 $89,659 $50.4459   

CFMEU 
CRANES 

            

1 $64,600  $45.4695    $87,916  $47.1653  $90,552  $47.1653  $84,324  $47.0009    

2 $65,424  $46.1699    $89,039  $47.8656  $91,714  $47.8656  $85,411  $47.7015  $98,840  $47.8656  

3 $66,527  $47.1104    $90,549  $48.8062  $93,272  $48.8062  $86,815  $48.6420  $100,566  $48.8062  

4 $68,998  $49.2120    $93,919  $50.9076  $96,762  $50.9076  $89,698  $50.7438    

AFMEU             

1 $57,962  $39.8173    $78,850  $41.5129  $81,170  $41.5129  $75,573  $41.3487    

2 $64,320  $45.2295    $87,531  $46.9252  $90,153  $46.6716  $83,953  $46.7610    

3 $65,469  $46.2079    $89,100  $47.9041  $91,778  $47.9041  $85,475  $47.7399    

4 $67,136  $47.6256    $91,374  $49.3214  $94,130  $49.3975  $87,663  $49.1571    

5 $69,727  $49.8326    $94,914  $51.5283  $97,793  $51.5283  $91,079  $51.3643    

6 $72,331  $52.0495    $98,471  $53.7451  $101,473  $53.7451  $94,510  $53.5809    

7 $74,922  $54.2567    $102,011  $55.9524  $105,137  $55.9524  $97,928  $55.7883    

8 $77,526  $56.4735    $105,565  $58.1691  $108,818  $58.1691  $101,359 $58.0052    
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SCHEDULE I – AGGREGATE WAGES 

SCHEDULE I – Aggregate Wages 
To be paid from the first pay period on or after 9 September 2005 

Days 4 Panel 0.25 4 Panel 0.5 4 Panel 2 Panel (42) 8 on 4 off  
(40 hr  week) (12 hr cont shift) (12.25hr cont shift) (12.5 hrcont shift) (12 hr cont day shift) (10 hr cont day shift) 

 Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

Annual 
Salary 

O/Time 
Rate 

CEPU             

1 $55,652  $37.8497    $75,695  $39.5455  $ 77,904  $39.5455  $73,170  $39.3812    

2 $58,257  $40.0667    $79,251  $41.7622  $ 81,582  $41.7622  $75,961  $41.5984    

3 $63,455  $44.4940    $86,350  $46.1897  $ 88,934  $46.1897  $82,814  $46.0255    

4 $67,136  $47.6256    $91,374  $49.3214  $ 94,130  $49.3214  $87,663  $49.1571    

5 $69,727  $49.8326    $94,914  $51.5283  $ 97,793  $51.5283  $91,079  $51.3643    

6 $72,331  $52.0495    $98,471  $53.7451  $101,472  $53.7451  $94,510  $53.5809    

7 $74,922  $54.2567    $102,011  $55.9524  $105,137  $55.9524  $97,928  $55.7883    

8 $77,526  $56.4735    $105,565  $58.1691  $108,818  $58.1691  $101,359 $58.0052    

9 $80,130  $58.6900    $109,122  $60.3858  $112,494  $60.3858  $104,790 $60.2220    

BUILD 
MAINT 

            

4 $67,136  $47.6256            

5 $69,727  $49.8326            

6 $72,331  $52.0495            

APPRENTI
CES 

            

1 Year $31,162  $24.2922    $45,393  $25.9879  $46,891  $25.9879  $42,846  $25.8236    

2 Year $38,946  $30.9327    $55,947  $32.6286  $57,828  $32.6286  $53,000  $32.4645    

3 Year $49,324  $39.7852    $70,021  $41.4811  $72,413  $41.4811  $66,535  $41.3172    

4 Year $58,971  $44.2141    $81,512  $45.9101  $84,159  $45.9100  $77,757  $45.7458    

ADULT 
APPRENTI
CES 

            

1 Year $59,333  $40.9847    $80,722  $42.6807  $83,108  $42.6807  $77,382  $42.5166    

2 Year $59,333  $40.9847    $80,722  $42.6807  $83,108  $42.6807  $77,382  $42.5166    

3 Year $59,333  $40.9847    $80,722  $42.6807  $83,108  $42.6807  $77,382  $42.5166    

4 Year $64,537  $45.4138    $87,825  $47.1094  $90,460  $47.1094  $84,237  $46.9451    

CFMEU 
LOCO 

Hedland Newman Finucane       

Level 1 $41,980  $22.6909            

Level 2 $78,525  $30.0009            

Level 3 $96,363  $41.1843            

Level 4 $118,397  $52.3537  $118,396  $52.3537          

Level 5 $150,728  $63.4948  $150,728  $63.4949  $119,966  $54.1477        
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SCHEDULE II - ALLOWANCES 

To be paid from the beginning of the first pay period on or after 9 September 2005 

Description Amount   

Height Money $2.96 per shift   

Concentrator Allowance $0.50 per hour (actual)   

Meal Provision $12.12 or a voucher   

NACA - Loadout Tunnels $0.19 per hour (actual)   

SMR $0.59 per hour (actual)   

NACA - Mine $0.27 per hour (actual)   

House Drains - septics $6.80 per shift   

EPCO SewerageTank $6.80 per shift   

Fitting & Installing/Electrical Dual Licence $24.09 per week (Fixed) = $48.18 per fortnight fixed 

Electrical OEEWA "B" Licence $24.09 per week (Fixed) = $48.18 per fortnight fixed 

Rigger / Scaffolder $10.49 per week (Rate) = $0.28 per hour (All Purpose) 

Rigger / Certified Scaffolder $19.79 per week (Rate) = $0.51 per hour (All Purpose) 

Electrical Restricted Licence $12.04 per week (Fixed) = $24.08 per fortnight fixed 

Leading Hand 2-5 $48.80 per week (Rate) = $1.27 per hour (All Purpose) 

Leading Hand >5 $60.35 per week (Rate) = $1.59 per hour (All Purpose) 

Shift Tradesperson $22.60 per week (Rate) = $0.60 per hour (All Purpose) 

Unsupervised Tradesperson $16.83 per week (Rate) = $0.45 per hour (All Purpose) 

Construction Allowance $7.25 per week (Rate) = $0.19 per hour (All Purpose) 

HIAB Certificate $5.63 per week (Fixed) = $11.27 per fortnight fixed 

HIAB Motor Vehicle $14.79 per week (Fixed) = $29.57 per fortnight fixed 

Driver Coordinator $6,282.30 per annum (Rate) = $241.63 per fortnight Pro-Rata 

Driver Instructor $2,887.41 per annum (Rate) = $111.05 per fortnight fixed 

Finucane Island Charge Hand $112.40 per week (Rate) = $2.96 per hour (All Purpose) 

Control Room Operator Allowance (Nelson Point) $3,350.44 per annum (Rate) = $18.40 per shift 

Control Room Crib (Finucane Island) $25.29 per shift   

Car Dumper Control Allowance (Nelson Point) $18.40 per shift   

Control Room Crib (Nelson Point) $37.91 per shift   

Work Train Allowance $49.29 per shift   

Long Train Allowance $15.92 per trip   

Training Allowance $7.87 per shift   

Stockpile Dozing (Finucane Island) $0.59 per hour (actual)   

Confined Space (Finucane Island) $0.59 per hour (actual)   
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SCHEDULE II - ALLOWANCES—continued 

To be paid from the beginning of the first pay period on or after 9 September 2005 

Description Amount   

Jack Hammer (Finucane Island) $0.59 per hour (actual)   

Mobile Operator Allowance (Nelson Point) $1.59 per hour (actual)   

Roster Change Level 2 Claim $104.71 per shift   

Roster Change Level 3 Claim $138.43 per shift   

Roster Change Level 4 Day Claim $173.78 per shift   

Roster Change Level 5 Day Claim $216.96 per shift   

Shovel Operators Transport Allowance $888.00 per annum   

Redmont Allowance $228.23 per fortnight   

 

2006 WAIRC 03798 
MECHANICAL AND ELECTRICAL CONTRACTORS (NORTH WEST SHELF PROJECT PLATFORM) AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING & ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL 
DIVISION, WA BRANCH AND THE AUTOMOTIVE, FOOD, METALS, ENGINEERING 
PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN 
BRANCH 

APPLICANTS 
-v- 
MONADELPHOUS ENGINEERING ASSOCIATES PTY LTD AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 22 FEBRUARY 2006 
FILE NO APPL 911 OF 2005 
CITATION NO. 2006 WAIRC 03798 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr L. Edmonds (of Counsel) on behalf of the Applicant Unions and Mr D. Lee on behalf of Downer RML Pty Ltd 
and there being no appearance for the other Respondents, and by consent, the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders: 

THAT the Mechanical and Electrical Contractors (North West Shelf Project Platform) Award 1986 be varied in 
accordance with the following Schedule and that such variation shall have effect from the first pay period on or after 17 
February 2006. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 13. – Wages: 

A. Delete subclause (1) of this clause and insert in lieu the following: 
(1)  The ordinary adult weekly rate of wage for the classifications specified in this Award, shall be as follows: 
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Classification Base 
Rate 

$ 

Supple- 
mentary 
Payment 

$ 

Additional 
Safety Net 

Adjustments 
$ 

Total 
Rate 

Per Week 
$ 

C13 Platform Assistant 299.50 40.90 159.00  499.40  

C11 Certified Rigger or Scaffolder 337.40 46.30 159.00  542.70  

C10 Tradesperson 365.20 48.70 159.00  572.90  

C 8 Special Class Electrician 401.70 53.00 161.00  615.70  

C 8 Instrument Tradesperson - 
Complex Systems 

401.70 53.00 161.00  615.70  

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety 
Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since 
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial 
agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

B. Delete subclauses (3) to (5) inclusive and insert in lieu the following: 
(3) Offshore Contract Allowance: 

In addition to the wage rates prescribed in subclause (1) hereof, the employer shall pay their employees an all purpose 
additional payment as set out below. This payment is made in consideration of all peculiarities associated with the work 
performed by employees covered by this Award, except where expressly provided elsewhere in this Award, and includes, 
but is not limited to, payment for all special rates. 
This allowance shall be adjusted in line with State Wage Case decision of the Western Australian Industrial Relations 
Commission and not otherwise. 

  PER WEEK 
$ 

C 13 Platform Assistant 178.70 

C 11 Certified Rigger or Scaffolder 201.60 

C 10 Tradesperson 210.10 

C 8 Special Class Electrician 227.00 

C 8 Instrument Tradesperson - Complex Systems 227.00 

(4)  Electrician's Licence Allowance: 
A tradesperson who holds and, in the course of their employment, may be required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945 
shall be paid an allowance of $18.00 per week. 

(5)  Leading Hand Allowance: 
In addition to the appropriate rates of pay prescribed in this clause, a Leading Hand shall be paid – 

  $ 

(a) If placed in charge of not less than three and not more than ten other employees 22.70 

(b) If placed in charge of more than ten and not more than 20 other employees 34.70 

(c) If placed in charge of more than 20 other employees 44.80 

2. Clause 14. – Coded Welding Allowance:  Delete this Clause and insert in lieu the following: 
Welders required by the employer to pass a test equivalent to or in excess of the standard required by A.S.M.E. IX test shall be paid 
a flat allowance of $1.58 for each hour worked. 
3. Clause 16. – Platform Allowance:  Delete this Clause and insert in lieu the following: 
In addition to the rates prescribed in Clause 13. - Wages of this Award, all employees working offshore shall be paid an allowance 
in accordance with Clause 5.1 in Section B – Offshore Catering Conditions of the Hydrocarbons and Gas (Production and 
Processing Employees) Award 2002. 
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This allowance shall compensate employees for costs incurred in travelling to and from the point of assembly, and for all fire, 
emergency, first aid, safety, evacuation and muster drills occurring during off duty time. 
4. Clause 17. – Living Away From Home Allowance:  Delete this Clause and insert in lieu the following: 
(1)  Employees shall be paid an allowance as prescribed in Clause 5.2 in Section B – Offshore Catering Conditions of the 

Hydrocarbons and Gas (Production and Processing Employees) Award 2002 for each day or part thereof spent offshore. 
(2)  The above allowance is to cover the disabilities associated with isolation, accumulating days off, the lack of normal 

amenities of town or city dwelling, sharing accommodation and the types of facilities and living conditions available on 
the platform. 

 

2006 WAIRC 03754 
METAL TRADES (GENERAL) AWARD 1966 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA ENGINEERING AND 
ELECTRICAL DIVISION AND THE AUTOMOTIVE, FOOD, METALS, ENGINEERING 
PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS – WESTERN AUSTRALIAN 
BRANCH 

APPLICANTS 
-v- 
ANODISERS W.A. AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 16 FEBRUARY 2006 
FILE NO APPL 974 OF 2005 
CITATION NO. 2006 WAIRC 03754 
 
 
Result Vary Award 
 
 

Order 
HAVING heard Mr L. Edmonds, of Counsel, who appeared on behalf of the Applicant Unions and Ms G. Musikanth from the 
Chamber of Commerce and Industry of Western Australia for the Respondent, and by consent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Metal Trades (General) Award 1966 be varied in accordance with the following Schedule and that such 
variation shall have effect commencing from the first pay period on or after 15th February 2006. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime:  Delete paragraph (f) of subclause (3) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.70 for a meal and, if owing to the 
amount of overtime worked a second or subsequent meal is required, the employee shall be supplied with each 
such meal by the employer or be paid $6.60 for each meal so required. 

2. Clause 18. – Special Rates and Provisions:   Delete this clause and insert in lieu thereof the following: 
(1) Height Money:  An employee shall be paid an allowance of $2.15 for each day on which the employee works at a height 

of 15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linesmen nor to riggers and 
splicers on ships and buildings. 

(2) Dirt Money:  An employee shall be paid an allowance of 45 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Grain Dust:  Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 
atmosphere and the Board of Reference determines that employees employed under this Award are unduly affected by 
that dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not 
exceeding 76 cents per hour. 

(4) Confined Space:  An employee shall be paid an allowance of 54 cents per hour when, because of the dimensions of the 
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise 
cramped position, or without proper ventilation. 

(5) Diesel Engine Ships:  The provisions of subclauses (2) and (4) hereof do not apply to an employee when the employee is 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 76 cents 
per hour whilst so engaged. 

(6) Boiler Work:  An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time 
and one-half for each hour or part of an hour so worked in addition to any allowance to which the employee may be 
entitled under subclauses (2) and (4) of this clause. 
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(7) Hot Work:  An employee shall be paid an allowance of 45 cents per hour when the employee works in the shade in any 
place where the temperature is raised by artificial means to between 46.1º and 54.4º Celsius. 

(8) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by 
reason of excessive heat, exceptionally oppressive, the Board may – 
(i) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
(ii) Fix the period (including a minimum period) during which any allowance so fixed is to be paid;  and 
(iii) Prescribed such other conditions, relating to the provision of protective clothing or equipment and the 

granting of rest periods, as the Board sees fit. 
(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of 

work has been raised by artificial means beyond 54.4 degrees Celsius. 
(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would 

otherwise be payable under this clause. 
(9) Tarring Pipes:  The provisions of subclauses (2) and (4) hereof do not apply to an employee engaged in tarring pipes in 

the Cast Pipe Section but the employee shall, in lieu thereof, be paid an allowance of 70 cents per day whilst so engaged. 
(10) Percussion Tools:  An employee shall be paid an allowance of 26 cents per hour when working a pneumatic rivetter of 

the percussion type and other pneumatic tools of the percussion type. 
(11) Chemical, Artificial Manure and Cement Works:  An employee, other than a general labourer, in chemical, artificial 

manure and cement works, in  respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $11.20 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this Clause. 

(12) Abattoirs and Tallow Rendering Works:  An employee, employed in and about an abattoir or in a rendering section of 
a tallow works, shall be paid an allowance calculated at the rate of $14.80 per week.  The allowance shall be paid during 
overtime but shall not be subject to penalty additions.  An employee receiving this allowance is not entitled to receive any 
other allowance under this Clause. 

(13) An employee who is employed at a timber sawmill or is sent to work at a timber sawmill shall be paid for the time there 
engaged a disability allowance equivalent to what the majority of the employees at the mill receive under the appropriate 
award.  The allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving 
this allowance is not entitled to receive any other allowance under this clause with the exception of that prescribed in 
subclause (1), Height Money. 

(14) Phosphate Ships:  An employee shall be paid an allowance of 65 cents for each hour the employee works in the holds or 
'tween decks of ships which, immediately prior to such work, have carried phosphatic rock, but this subclause only 
applies if and for as long as the holds and 'tween decks are not cleaned down. 

(15) An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford the 
employee a wage not less than they would be entitled to receive pursuant to the award which would apply if such 
employee was employed in the gold mine concerned. 

(16) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is 
reasonably necessary for the employee’s safety. 

(17) The work of an electrical fitter shall not be tested by an employee of a lower grade. 
(18) Special Rates Not Cumulative:  Where more than one of the disabilities entitling an employee to extra rates exists on the 

same job, the employer shall be bound to pay only one rate, namely – the highest for the disabilities prevailing.  Provided 
that this subclause shall not apply to confined  space, dirt money, height money, or hot work, the rates for which are 
cumulative. 

(19) Protective Equipment: 
(a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles 

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors, 
helmets, or other efficient substitutes thereof) for use by employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement when issued with any article of protective equipment and shall 
return that article to the employer when finished using it or on leaving employment. 

(c) An employee to whom an article of protective equipment has been issued shall not lend that article to another 
employee and if the employee does both employees shall be deemed guilty of wilful misconduct. 

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(e) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 

(20) (a) Subject to the provisions of this Clause, an employee whilst employed on foundry work shall be paid a 
disability allowance of 32 cents for each hour worked to compensate for all disagreeable features associated 
with foundry work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces, and 
noise. 

(b) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for 
the purpose of receiving tuition, the amount of foundry allowance paid to the employee shall be decreased 
proportionately. 

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this Clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(d) For the purpose of this subclause 'foundry work' shall mean -  
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(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal, 
moulding composition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental process in connection with and in the course of production to which 
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock out processes and dressing operations, but shall not 
include any operation performed in connection with - 
(aa) Non-ferous die casting (including gravity and pressure); 
(bb) Casting of billets and/or ingots in metal moulds; 
(cc) Continuous casting of metal into billets; 
(dd) Melting of metal for use in printing; 
(ee) Refining of metal. 

(21) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties, 
shall be paid $8.80 per week in addition to the employee's ordinary rate. 

(22) An electronics tradesperson, an electrician - special class, an electrical fitter and/or armature winder or an electrical 
installer who holds and, in the course of employment may be required to use, a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant Regulation in force on the 28th day of February, 1978 under the Electricity Act 1945, shall 
be paid an allowance of $18.30 per week. 

3. Clause 19. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 

ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT 
 (IN CUBIC CENTIMETRES) 
 RATE PER KILOMETRE (CENTS) 
Distance Travelled Each Year Over Over 1600cc 
on Employer’s Business 2600cc 1600cc & Under 
 -2600cc 
Metropolitan Area 70.7 63.3 55.1 
South West Land Division 72.3 65.0 56.5 
North of 23.5' South Latitude 79.5 71.7 62.3 
Rest of the State 74.8 67.0 58.2 
Motor Cycle (in all areas) 24.4 ¢ per kilometre 

4. Clause 21. – Distant Work:  Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following: 
(4) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $29.90 for any 

weekend that the employee returns home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of such intention not later than Tuesday 

immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend;  and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.20 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5. Clause 31. – Wages and Supplementary Payments:   
A. Delete paragraph (a) of subclause (2) of this clause and insert in lieu thereof the following: 

(2) (a) Leading Hand: 
  In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week - 
  $ 

(i) If placed in charge of not less than three  
 and not more than 10 other employees 23.10 
(ii) If placed in charge of more than 10 and  
 not more than 20 other employees  35.30 
(iii) If placed in charge of more than 20 other 
 employees  45.70 
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 B. Delete paragraph (a) of subclause (7) of this clause and insert in lieu thereof the following: 
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall 
pay a tool allowance of - 
(i) $12.80 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $12.80 being the percentage which appears against the 

year of apprenticeship in subclause (3) of this Clause, 
 for the purposes of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 

performance of work as a tradesperson or apprentice. 
 C. Delete subclause (8) of this clause and insert in lieu thereof the following: 
(8) An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $20.60 per week to 

compensate for dust and climatic conditions when working in the open and for deficiencies in general amenities and 
facilities but an employee so employed for no more than three days in a week shall be paid on a pro rata basis. 

 This subclause shall not apply to employees employed by Cockburn Cement Limited. 
PART II – CONSTRUCTION WORK 
7. Clause 5. – Special Rates and Provisions:  
 A. Delete paragragh (b) of subclause (2) of this clause and insert in lieu thereof the following: 

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $705.50. 

 B. Delete subclause (4) of this clause and insert in lieu thereof the following: 
(4) An Electronics Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical 

Installer who holds, and in the course of employment may be required to use, a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall 
be paid an allowance of $18.30 per week. 8. Clause 6. – Allowance for Travelling and Employment in 
Construction Work: Delete paragraphs (a) – (c) of subclause (1) of this clause and insert in lieu thereof the 
following: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $14.65 per day. 
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 78 cents per 

kilometre. 
(c) Subject to the provisions of paragraph (d) hereof, work performed at places beyond a 60 kilometre radius from 

the General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with 
the consent of the union, agree in any particular case that the travelling allowance for such work shall be paid 
under this clause, in which case an additional allowance of 78 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

9. Clause 7. – Distant Work: Delete subclauses (6) and (7) of this clause and insert in lieu thereof the following: 
(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $29.90 for any 

weekend that the employee returns home from the job, but only if -  
(a) The employee advises their employer or the employer's agent of their intention not later than the Tuesday 

immediately preceding the weekend in which he/she so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend;  and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $13.20 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

10. Clause 10. – Wages: Delete subclauses (4), (5) and (6) of this clause and insert in lieu thereof the following: 
(4) Construction Allowances 

(a) In addition to the appropriate rates of pay prescribed in this clause, an employee shall be paid - 
(i) $40.90 per week if the employee is engaged on the construction of a large industrial undertaking or 

any large civil engineering project. 
(ii) $36.80 per week if the employee is engaged on a multi-storeyed building, but only until the exterior 

walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which such employee is required to work.  A multi-
storeyed building is a building which, when completed, will consist of at least five storeys. 

(iii) $21.60 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 5. - Definitions of PART I - GENERAL of this Award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 
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(5) Leading Hands  
 In addition to the appropriate total wage prescribed in this clause a Leading Hand shall be paid – 
 $ 

(a) If placed in charge of not less than three 
 and not more than 10 other employees 23.10 
(b) If placed in charge of more than 10 and  
 not more than 20 other employees 35.30 
(c) If placed in charge of more than 20 other 
 employees 45.70 

(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of -  
(i) $12.80 per week to such tradesperson; or  
(ii) In the case of an apprentice a percentage of $12.80  being the percentage which appears against their 

year of apprenticeship in subclause (4) of Clause 31. - Wages and Supplementary Payments of PART 
I - GENERAL (subject to Clause 13. - Apprentices in PART II) of this award, 

 for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or an apprentice shall replace or pay for any tools supplied by their employer if lost through 
their negligence. 

11. Clause 15. – Special Provision – State Energy Commission of Western Australia:  Delete this clause and insert in 
lieu thereof the following: 

15. – SPECIAL PROVISIONS – WESTERN POWER CORPORATION 
(1) This clause shall apply to any employee otherwise covered by this Part of the award who is engaged on work being 

carried out for the western Power Corporation at Kwinana or Muja. 
(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of Part II - Construction Work of this 

award, an employee (other than an apprentice) shall be paid  - 
(a) $1.82 per hour for each hour worked if employed at Muja;  
(b) $1.08 per hour for each hour worked if employed at Kwinana;  
(c) A safety footwear allowance of nine cents per hour for each hour worked to compensate for the requirement to 

wear approved safety footwear which is to be maintained in sound condition by the employee.  Failure to wear 
approved safety footwear or to maintain it in sound condition as determined by the employer shall render the 
employee liable to dismissal.  

(3) (a) An employee, to whom Clause 6. - Allowance for Travelling and Employment in Construction Work of this 
PART applies and who is engaged on construction work at Muja, shall be paid - 
(i) An allowance of $14.65 per day if the employee resides within a radius of 50 kilometres from the 

Muja power station; 
(ii) An allowance of $38.60 per day if the employee resides outside that radius. 

 in lieu of the allowance prescribed in the said clause. 
(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon 

between the employer and the employee half the above rates shall be paid provided that the conveyance used for 
such transport is equipped with suitable seating and weather proof covering. 

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 7. - Distant Work of this PART, an employee to 
whom that clause applies shall be paid $28.80 on each occasion upon which the employee returns home at the weekend, 
but only if -  
(a) The employee has completed three months' continuous service with the employer; 
(b) The employee is not required for work during the weekend; 
(c) The employee returns to the job on the first working day following the weekend; 
(d) The employer does not provide, or offer to provide, suitable transport; 
 and such payment shall be deemed to compensate for a periodical return home at the employer's expense. 

(5) An employee to whom Clause 7. - Distant Work of this PART applies and who proceeds to construction work at Muja 
from home where located within a radius of 50 kilometres from the General Post Office, Perth - 
(a) Shall be paid an amount of $67.80 and for three hours at ordinary rates in lieu of expenses and payment 

prescribed in subclause (3) of the said clause; and 
(b) In lieu of the provisions of subclause (4) of the said clause, shall be paid $67.80 and for three hours at ordinary 

rates when the employee's services terminate, if the employee has completed three months' continuous service; 
 and the provisions of subclause (3) and subclause (4) of Clause 7. - Distant Work of this PART shall not apply to such 

employee. 
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(6) (a) An employee, to whom the provisions of Clause 7. - Distant Work of Part II - Construction Work of this Award 
apply, who works at Muja and who elects not to live in Construction Camp Accommodation shall, subject to 
paragraph (b) of this subclause, be paid a living-out allowance at the rate of $356.50 per week to meet the 
expenses reasonably incurred by the employee for board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while the employee 
continues to live with his wife (including de facto) in accommodation provided by the employee. 

(ii) The accommodation shall be of a reasonable standard. 
(iii) The employee shall continue to maintain the original residence. 
(iv) Employees on site at Muja as at 18th September, 1984, shall advise their employer not later than 3rd 

October, 1984, of their intention to avail themselves of the provisions of this subclause. 
(v) The employee shall satisfy the employer, upon request, that the circumstances meet the requirements 

of this subclause. 
(vi) Any dispute as to the application of this clause shall be subject to discussion between the employer 

and the Union and, failing agreement, shall be referred to a Board of Reference for determination 
(c) Provided that the provisions of subclause (6) of Clause 7. - Distant Work of PART II of this Award shall not 

apply. 

 

2006 WAIRC 03841 
METAL TRADES (GENERAL) AWARD 1966 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ADECCO INDUSTRIAL PTY LIMITED, KELLY SERVICES (AUSTRALIA) LTD, MANPOWER 

SERVICES (AUSTRALIA) PTY LTD AND OTHERS 
APPLICANTS 

-v- 
AUSTRALIAN MANUFACTURING WORKERS UNION, COMMUNICATIONS, ELECTRICAL, 
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS 
UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIV. 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 27 FEBRUARY 2006 
FILE NO APPL 564 OF 2005 
CITATION NO. 2006 WAIRC 03841 
 
 
Result Vary Award 
 
 

Order 
HAVING heard Mr P. Watson for Adecco Industrial Pty Ltd and others and Mr D. Lee on behalf of Amcor Australasia (WA) and 
others and Mr L. Edmonds (of Counsel) for the Respondent Unions, and by consent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders: 

THAT the Metal Trades (General) Award 1966 be varied in accordance with the following Schedule and that such 
variation shall have effect from the first pay period on or after 17 February 2006. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 3. – Area and Scope:  Delete this clause and insert in lieu the following: 
This award relates to each industry mentioned in the Second Schedule to this award and applies to all employees employed in each 
such industry in any calling mentioned in Clause 31. - Wages and Supplementary Payments (including the appendix thereto) of Part 
I - General or Clause 10. - Wages of Part II - Construction Work of this award but does not apply within the area occupied and 
controlled by the United States Navy at and in the vicinity of North-West Cape in relation to Increment 1 of the construction of the 
Communications Centre. 
Exclusion to scope clause – Electrical Contracting Industry. 
This award shall not apply to employees who are on-hired to electrical contracting companies or to employers who are engaged in 
the electrical contracting industry as defined under the terms of the Electrical Contracting Industry Award R22 of 1978. 
2. Second Schedule – Schedule of Respondents:  After the industry heading “Instrument Makers and Repairers” and 

the contents thereof, insert the following new industry heading and accompanying content into this Schedule: 
LABOUR HIRE INDUSTRY:  

Adecco Pty Limited 
57 Havelock Street 
West Perth 
WA  6005 
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Kelly Services (Australia) Ltd 
Level 1 Quayside, 2 Mill Street 
Perth 
WA  6000 

Manpower Services (Australia) Pty Ltd 
28 The Esplanade 
Perth 
WA  6000 

Ready Workforce Pty Limited 
247 James Street 
Northbridge 
WA  6003 

 

2006 WAIRC 03822 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 (NO R48 OF 1978) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
KINGS PARK GARDEN RESTAURANT AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD TUESDAY, 17 JANUARY 2006 
DELIVERED FRIDAY, 24 FEBUARY 2006 
FILE NO. APPL 929 OF 2005 
CITATION NO. 2006 WAIRC 03822 
 
 
Catchwords Industrial law - Award - Application to vary Award - Principles applied - Proposed variation to insert 

provisions to cover canteen workers in government schools - Award varied - Industrial Relations Act 
1979 (WA) s 40 

Result Varied 
Representation 
Applicant Ms S Northcott 
Intervener Mr N Devine as agent on behalf of various Parents and Citizens Associations 
Respondent Ms S Howard on behalf of the West Australian Hotels and Hospitality Association Incorporated 

(Union of Employers) 
 Mr O Moon as agent on behalf of the Restaurant and Catering Industry Association of Employers of 

Western Australia Inc 
 
 

Reasons for Decision 
1 On 16 September 2005 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) lodged 

an application in the Commission to vary the Restaurant, Tearoom and Catering Workers’ Award, 1979 (No R48 of 1978) 
(“the Award”).  This application proposes that a new clause relating to canteen workers employed in government schools be 
inserted into the Award. 

2 As this application sought to include new definitions of a class of employees into the Award the application was published in 
the Western Australian Industrial Gazette on 26 October 2005 (see 85 WAIG 3550).  The matter was set down on 
23 December 2005 for hearing on 17 January 2006 and on 11 January 2006 the Western Australian Hotels and Hospitality 
Association Incorporated (Union of Employers) (“WAHA”) lodged a Notice of Answer and Counter Proposal objecting to the 
proposed variation as it believed that the insertion of this clause into the Award may adversely impact on its ability to progress 
award modernisation discussions with the applicant in relation to this Award and WAHA specifically opposed a clause relating 
to canteen workers being inserted into the Award separate to the main body of the Award.  No other answer was filed in 
response to this application however on 11 January 2006 Mr Oliver Moon filed a warrant to appear on behalf of the Restaurant 
and Catering Industry Association of Employers of Western Australia (Inc) (“RCIA”) in relation to this application. 
Background 

3 This application was lodged after an application was made on 2 August 2005 by 256 P&C Associations to vary the Award in 
similar terms to the current application (see Exhibit A1 - Application 802 of 2005).  As the P&C Associations were not named 
respondents to the Award this application was unable to be progressed and with the consent of the applicant and Mr Nicholas 
Devine, who was warranted to represent the 256 P&C Associations, Application 802 of 2005 was struck out by an order that 
issued on 18 January 2006 (see 2006 WAIRC 03493 unpublished). 

4 Prior to the commencement of the hearing on 17 January 2006 the Commission requested that the applicant hold discussions 
with WAHA and RCIA representatives about the proposed schedule and as a result of these discussions parts of the applicant’s 
proposed schedule were amended with the consent of all parties, notwithstanding that WAHA and RCIA still objected to the 
application as a whole being inserted into the Award. 
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5 Following is the proposed schedule to vary the Award as amended at hearing on 17 January 2006: 
“SCHEDULE 

1. Clause 2. – Arrangement:  Immediately following: 
53. – Temporary Exemption Clause 

insert 
54. – School Canteen Workers 

2. Immediately following Clause 53. – Temporary Exemption Clause, insert the following new clause: 
54. – School Canteen Workers 

(1) Without limiting the scope of this Award, the provisions of this clause shall only apply to canteen workers 
employed in government schools. 

(2) This clause shall not apply to canteen workers employed by the Director General of the Department of 
Education and Training. 

(3) To the extent that the provisions of this clause are inconsistent with the provisions in any other clause of this 
Award, the provisions of this clause shall prevail. 

(4) Definitions 
(a) Canteen Worker 
Means an employee who works in a school canteen. 
(b) Committee 
Means the person or persons delegated with the function of overseeing the management of the school canteen. 
(c) Canteen Worker Grade 2 
Means a canteen worker who is engaged in any of the following: 
● Supplying, dispensing, warming or generally preparing light snack meals; 
● Undertaking general serving duties of both food and/or refreshments; 
● Maintaining canteen cleanliness; 
● Attending a canteen customer service counter; 
● Receipt of monies and dispensing change; 
● Delivery duties to classrooms, when required. 
(d) Canteen Worker Grade 3 
Means a canteen worker who coordinates volunteers and a maximum of two other canteen worker employees 
who work a combined maximum total of 55 hours per week, and/or in addition to Grade 2 is engaged in any of 
the following: 
● Controls canteen stock (including the weekly receipt, recording and ordering of basic pro forma 

stock); 
● In consultation with Committee coordinates rosters for staff and volunteers; 
● In consultation with Committee coordinates and/or prices snack food menus. 
(e) Canteen Supervisor Grade 4 
Means a canteen worker who supervises volunteers and more than two other canteen employees, and/or in 
addition to Grade 3; 
● Manages canteen stock (including responsibility for stock take and budgeted ordering); 

(5) Canteen workers shall commence employment at a level not lower than Food and Beverage Attendant Grade 2. 
(6) Part-time Canteen Worker 

(a) A part-time canteen worker shall mean a worker who, subject to the provisions of Clause 8. Hours, 
regularly works no less than twenty ordinary hours per fortnight nor less than three hours per work 
period. 

(b) Notwithstanding the provisions of Clause 12. – Part Time Workers and of sub-clause (6)(a) of this 
clause a worker employed in a canteen may be employed for less than twenty ordinary hours per 
fortnight but for no less than three hours per day on a regular and rostered basis on set hours of the 
day and set days of the week. 

(c) A worker employed in a canteen in accord with sub-clause (6)(b) of this clause and rostered for less 
than twenty ordinary hours per fortnight shall be paid in accord with Clause 10. – Overtime, for hours 
worked in excess of such rostered hours. 

(d) Notwithstanding any other provisions of this award, the employer and the worker, other than a worker 
employed in accord with sub-clause (6)(b) of this clause may, by agreement, increase the ordinary 
hours to be worked in any particular pay period to a maximum of seventy-six ordinary hours.  Such 
extra hours shall be paid for at ordinary rates of pay. 

(e) A part-time worker shall receive payment for wages, annual leave, holidays, bereavement leave, and 
sick leave on a pro-rata basis in the same proportion as the number of hours worked each fortnight 
bears to seventy-six hours. 

(7) No Reductions 
Nothing contained in this clause shall operate to reduce the wages of any employee who, at the date of insertion 
of this clause, was being paid a higher rate of wage than the minimum prescribed for their class of work. 
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3. Clause 21. – Wages:  In subclause (1) insert new classifications as follows: 
At Level 2 - Canteen Worker Grade 2 
At Level 3 - Canteen Worker Grade 3 
At Level 4 - Canteen Supervisor Grade 4” 

Applicant’s evidence 
6 Mr Devine stated that in or about mid 2004 he was approached by the Western Australian Council of State School 

Organisations (“WACSSO”) to assist a number of its P&C Association members who were experiencing difficulties with the 
employment of school canteen workers even though most P&C Associations applied the terms of the Award to its canteen 
workers.  Mr Devine stated that he was engaged by WACSSO to prepare a strategy to resolve these difficulties and he stated 
that the strategy he developed was endorsed by a number of P&C Associations. 

7 Mr Devine stated that as part of his research he visited a number of school canteens in both metropolitan and country areas to 
review the current duties undertaken by canteen workers, their employment arrangements and the rates of pay paid to canteen 
workers and he reviewed the way in which canteen workers were employed by P&C Associations.  Mr Devine then prepared a 
draft report for WACSSO which included a summary of the duties undertaken by canteen workers and the terms and 
conditions of employment he believed were appropriate for canteen workers based on his research.  Mr Devine stated that he 
discussed his findings with a number of P&C Associations, representatives of the Department of Consumer and Employment 
Protection and the applicant. 

8 Mr Devine stated that the definitions of canteen workers included in the proposed schedule were developed from his review of 
the roles and functions of canteen workers and he stated that it was necessary to include new definitions in the Award for 
canteens workers as the current definitions did not reflect the duties undertaken by canteen workers. 

9 Mr Devine stated that he compared the existing roles and functions of canteen workers with the definitions of the existing 
Award classification levels and Mr Devine stated that when determining the appropriate classification levels for canteen 
workers he found that the skills of the Award’s Level 2 and Level 3 classifications equated to those skills used by canteen 
workers employed by a substantial proportion of P&C Associations. 

10 Mr Devine stated that after he developed his proposal he liaised with a number of P&C Associations and the applicant about 
his proposal and he stated that once agreement was reached on a proposed schedule application 802 of 2005 was lodged (see 
Exhibit A1). 

11 Mr Devine stated that P&C Associations were run by volunteers and generally operated on a not for profit basis and he stated 
that school canteens do not operate as a business but generally exist to provide a service to schools.  Mr Devine stated that 
school canteens usually cover their operating costs and generate a marginal profit to remain viable.  Mr Devine stated that after 
employee expenses were paid any profits from school canteens were returned to P&C Associations for the school’s benefit.  
Mr Devine stated that school canteens were usually operated by the P&C Association or a person delegated by the P&C 
Association to oversee the canteen’s operation and Mr Devine stated that some canteen workers supervised other employees as 
well as voluntary workers and he stated that some P&C Associations only employed one employee to operate the school’s 
canteen.  Mr Devine stated that a canteen’s operations were predictable and opening hours were normally dictated by the 
number of pupils at a school and a school’s policy.  Mr Devine gave evidence that canteens operated regular hours because a 
canteen’s opening times were determined by a school’s opening hours and the level of support from parents and he stated that 
there were only minor variations to a canteen’s standard opening hours, for example if a sports day was being held.  Mr Devine 
stated that the proposed part-time clause, which he acknowledged was different to the current part-time clause in the Award, 
was included to allow existing employees who were working on a permanent part-time basis in canteens to continue to operate 
on this basis as the part-time hours worked by some canteen workers were less than ten hours per week due to the limited 
nature of some canteen’s operations and a canteen’s inability to increase these hours given the nature of its operations.  
Mr Devine stated that if the current part-time provisions in the Award were applied to canteens it was likely that some canteens 
would close.  Mr Devine stated that the 256 P&C Associations that he represented were happy to pay overtime rates when an 
employee worked more than their normal permanent part-time hours when working less than ten hours per week and he stated 
that the proposed part-time provision ensured that there was no improper use of this provision.  Mr Devine stated that this 
provision only related to a small number of school canteens. 

12 Under cross-examination Mr Devine stated that the current rates of pay of canteen workers in schools was the same as or 
similar to the rates paid under the Award for similar classifications and it was his view that the roles and responsibilities 
contained in the proposed schedule were similar to the roles and the responsibilities of the same classifications of employees 
already contained in the Award, specifically Levels 2 and 3.  Mr Devine stated that he was not aware of any contractors 
operating canteens in government schools and he stated that all of the canteens that he dealt with were operated by P&C 
Associations. 

13 Mr Devine stated that he understood that approximately three hundred to three hundred and twenty P&C Associations 
employed canteen workers. 
Respondent’s evidence 

14 Mr Terry Bright is the Executive Director of RCIA.  Mr Bright stated that the provisions included in the proposed schedule, in 
particular the part-time provisions, which included the payment of overtime when permanent part-time employees worked less 
than ten hours per week, could flow on to contractors working in private schools some of which were members of the RCIA.  
He was therefore of the view that contractors working in government schools should be specifically excluded from the 
proposed schedule.  Mr Bright also expressed concern that if the proposed schedule was incorporated into the Award some 
employers covered by the Award could potentially have employees being subject to different working conditions if it had 
employees working at more than one location. 
Submissions 
Applicant’s submissions 

15 The applicant submits that there has been uncertainty about the wages and conditions of employment of canteen employees 
employed in government schools for some years as the current classifications in the Award are inadequate and do not include 
the duties undertaken by canteen workers in government schools. 

16 The applicant maintains that the current part-time restrictions included in the Award, which were designed to apply to 
commercial operations, do not take into account the peculiar needs of school canteen operations which are in the main run by 
P&C Associations and do not operate on a commercial basis.  The applicant therefore argues that the operation of a school 
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canteen can be distinguished from the operations of employers working in the hospitality industry which exist as commercial 
operations. 

17 In support of its application for a revised part-time clause the applicant argues that unlike many commercially focused 
operators in the industry covered by the Award canteen hours and the number of clients which canteens serviced were 
predictable and the hours worked by canteens were set in advance and were few in number compared to many commercial 
operators.  School canteens were in the main run by P&C Associations which are voluntary organisations and canteen workers 
often work with volunteers which gave a different character to their employment.  The applicant argues that the flexibility 
provided for under the part-time clause is necessary as it enables the unique circumstances of each canteen’s needs to be met 
and the provisions of this clause ensure that employees working in canteens can continue working on a permanent part-time 
basis as well as having some flexibility in the hours they work to meet the needs of a school.  The applicant argues at the same 
time that this provision prevents the exploitation of workers as the hours of canteen workers are in the main predictable and 
there is the provision to pay overtime for hours worked by part-time employees in excess of their regular hours. 

18 The applicant submits that members of WAHA and RCIA have never been involved in any disputes giving rise to this 
application, nor do they represent any employer directly affected by this application.  In contrast WACSSO, which represents 
P&C Associations, endorses this application and 256 P&C Associations out of approximately three hundred to three hundred 
and twenty P&C Associations in total which are affected by this application warranted Mr Devine to act on their behalf in 
relation to this issue. 

19 The applicant concedes that private contractors may be caught by the provisions of this application at some point but submits 
that this is unlikely as school canteens are run for the benefit of students unlike commercial operations.  The applicant argues 
in any event that the impact of different part-time provisions at different work sites is not difficult for a contractor to manage. 

20 The applicant maintains that confusion will arise if the classification of canteen workers is not included in a separate clause in 
the Award as the proposed schedule covers a small group of employees out of the total number of employees covered by the 
Award and the applicant argues that as the proposed part-time provision is contained in a separate clause this will quarantine 
this provision from other employers bound by this Award. 

21 The applicant maintains that the most appropriate way to address the issue of employment conditions for school canteen 
workers is by way of an award variation and not on a case by case basis. 

22 The applicant argues that a proper analysis of the value of the work of canteen workers was undertaken by Mr Devine and this 
therefore justifies the inclusion of the classifications at the levels proposed and the applicant maintains that the proposed part-
time provisions are different because they relate to a different work environment.  The applicant rejects the respondent’s claims 
that the reduction of the number of hours to be worked is a windfall for employees in overtime penalties payments and the 
applicant also argues that the proposed variations will prevent future disputes and that problems with the current inadequate 
Award classifications will be addressed (see Nyree Collins, Department of Consumer and Employment Protection v Yule Brook 
College Parents and Citizens Association Incorporated [2003] 83 WAIG 1787). 

23 The applicant argues that the proposed variations, which have been agreed to by WACSSO, the applicant and a significant 
number of employers of school canteen workers do not deliver a decrease or increase in current employee or employer 
benefits, however the provisions are appropriate to the needs of employers and employees working in canteens in government 
schools. 
Respondent’s submissions 

24 WAHA opposes the insertion of the proposed clause into the Award.  WAHA supports the modernisation of the Award to 
include updated classifications and claims that it has had discussions with the applicant to include definitions of canteen 
workers working in government schools in the main body of the Award when discussing the updating of the Award and its 
preference is to have canteen workers included in the main body of the Award.  WAHA argues that the inclusion of a separate 
clause covering canteen workers is contrary to the intent of s40B of the Act and WAHA argues that there are insufficient 
differences between P&C Associations and how their employees are employed and other employees covered by the Award to 
warrant a separate clause for canteen workers.  WAHA also argues that the more flexible part-time provisions included in the 
application may flow on to other employers covered by the Award.  WAHA concedes that it does not have any members which 
are contracted to work at school canteens however it argues that some of its members are in a similar position to that of a P&C 
Association as an employer. 

25 WAHA argues that insufficient evidence was presented by the applicant to demonstrate that a different part-time clause should 
be included in the Award for school canteen workers and argues that the Award safety net is being altered by the inclusion of 
this new arrangement.  WAHA argues that the applicant has not demonstrated that the proposed classifications for school 
canteen workers were underpinned by proper work value considerations and claims that each P&C Association should progress 
this claim on a case by case basis.  WAHA stated that a new part-time clause for all employees covered by the Award should 
be negotiated between the parties and WAHA argues that there was no evidence that the current part-time provisions in the 
Award are inappropriate and claims that the proposed new part-time clause is a windfall for school canteen workers.  WAHA 
rejects the applicant’s argument that the inclusion of this clause will prevent further disputation about the pay and conditions of 
canteen workers or that the proposed provisions will assist P&C Associations. 

26 RCIA also opposes the inclusion of provisions for school canteen workers in the Award under a separate clause and adopts 
WAHA’s submissions in this regard and RCIA argues that there should be one set of provisions for all employees covered by 
the Award.  RCIA also argues against the incorporation of the proposed schedule in the Award on the basis that it will apply to 
contractors who employ school canteen workers in government schools and not only those canteen workers employed by P&C 
associations. 
Findings and conclusions 

27 I take no issue with the evidence given by Mr Devine and Mr Bright.  In my view they gave their evidence honestly and to the 
best of their recollection and I therefore accept their evidence. 

28 I find that this application satisfies the requirements under the current State Wage Principles, specifically Principle 1 (see 
Commissions Own Motion v Hon Minister for Consumer & Employment Protection and Others [2005] 85 WAIG 2089).  I find 
that the proposed variations do not constitute a claim above or below the Award safety net as it is my view that they update the 
Award without compromising the Award’s safety net.  I accept Mr Devine’s evidence that the proposed classification levels 
and associated pay rates reflect the current levels and rates which a number of P&C Associations apply to a significant number 
of its employees working in government schools and whilst there is a minor variation to the current part-time employment 
provisions in the Award which will apply to a small number of employees I find that the proposed change does not effectively 
alter the Award’s safety net and I find that the few employees who work less than 10 hours per week in school canteens will be 
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paid a part-time rate of pay under the proposed schedule as well as have access to pro rata leave entitlements instead of 
receiving a casual loading which includes a component for the non-payment of leave entitlements.  It is also my view that as 
this application seeks to update the Award by including more detailed classifications covering canteen workers and part-time 
provisions in accord with the way in which school canteens operate this is consistent with the intent of s40B of the Act. 

29 I find that the Award currently applies to P&C Associations which operate school canteens and employ canteen workers given 
the terms of Clause 4. – Scope of the Award and the definition of ‘Restaurant and/or Tearoom’ in Clause 6. – Definitions of the 
Award and it is my view that some of the duties detailed in the current classification levels contained in the Award apply to the 
work performed by canteen workers.  I find however that the current classifications levels contained in the Award do not 
incorporate the main duties undertaken by canteen workers. 

30 After reviewing the factors relevant to this application and the evidence given in these proceedings and when taking into 
account the objects of the Act and s26(1)(a) of the Act I find that the proposed schedule as amended at the hearing should be 
incorporated into the Award under a separate clause.  I have reached this view on the basis that I accept that there has been 
confusion to date as to whether or not the Award applies to some school canteen workers given the way in which the current 
classification levels are expressed and I find that this confusion will be clarified by the incorporation of a new clause covering 
canteen workers (see Nyree Collins, Department of Consumer and Employment Protection v Yule Brook College Parents and 
Citizens Association Incorporated [op cit]).  As school canteen workers constitute a small and discrete section of employees 
covered by the Award I also find that it is appropriate in this instance to separately identify the duties undertaken by canteen 
workers in government schools. 

31 In my view the classifications as proposed are appropriate to be incorporated into the Award as I accept that Mr Devine 
conducted a thorough review to identify the duties undertaken by canteen workers and that he compared them with the existing 
classifications in the Award and as a result determined that the work currently undertaken by canteen workers in the main 
equated to that of Level 2, 3 and 4 employees in the Award.  I also accept his evidence that the pay rates associated with these 
levels are in general applied to existing canteen workers.  In the circumstances I find that it is appropriate to include the 
classifications and levels into the Award as detailed in the proposed schedule.  I accept Mr Devine’s evidence that some 
canteen workers work less than ten hours per week and may occasionally be asked to work additional hours on an ad hoc basis.  
It is therefore my view that it is appropriate to include the proposed part-time clause which provides for employees to be 
employed on a permanent part-time basis for less than ten hours per week or twenty hours per fortnight and that if an 
employee’s regular part-time hours are varied then he or she will be entitled to be paid at an overtime rate.  I am aware of the 
respondents’ concerns that the proposed part-time provision may flow on to other employers covered by the Award however as 
this provision will be contained in a discreet clause of the Award which covers only canteen workers then it is my view that 
these concerns are not a live issue.  Furthermore, the proposed clause makes it clear that this provision only relates to 
employees employed as canteen workers in government schools and there was no evidence that WAHA or RCIA members 
have contracts to run canteens in government schools and I also take into account Mr Devine’s evidence that some canteens 
may close and be unable to provide a service to a school if the proposed part-time provision is not included in the Award.  I 
also am of the view that if these provisions are incorporated into the Award in a discrete clause it is highly unlikely that these 
provisions will flow on to any other section of the industry covered by the Award. 

32 In finding that the proposed schedule should be included in the Award I take into account that a significant number of P&C 
Associations which employ canteen workers in government schools (256 out of approximately 320) support this application 
and support the classifications and part-time provisions as proposed and it is my view this adds weight to the schedule as 
proposed being added to the Award.  Furthermore, this widespread support of this application by P&C Associations indicates 
that there is no need to progress this application on a case by case basis.  It is also the case that WAHA and RCIA 
acknowledge that specific definitions covering school canteen workers should be included in the Award notwithstanding their 
argument that they believe that any provisions relating to canteen workers should be contained in the main body of the Award 
in the relevant section after the parties have reviewed the Award as a whole. 

33 I find that the inclusion of the proposed schedule is in line with the intent of s40B of the Act and it is also my view that the 
incorporation of a separate clause into the Award as proposed does not preclude the classification of canteen workers being 
incorporated into Clause 6. - Definitions of the Award at a later stage through discussions arising under s40B of the Act.  I am 
mindful that these discussions may take some time and I accept the applicant’s argument that there has been confusion about 
the terms and conditions of employment for canteen workers in government schools for some years and that clarification of the 
terms and conditions of canteen workers working in government schools needs to be finalised with some urgency given that 
the school year for 2006 has already commenced. 

34 A minute of proposed order will now issue. 
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Order 
WHEREAS on 24 February 2006 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 7 March 2006 the Commission conducted a Speaking to the Minute of Proposed Order; and 
WHEREAS the Restaurant and Catering Industry Association of Employers of Western Australia Inc (“the RCIA”) argues that as 
there is no certainty that P&C Associations will continue to be the only entities that employ canteen workers in government schools 
the proposed variation should be limited to employees of P&C Associations; and 
WHEREAS the applicant opposes the variation sought by the RCIA and argues that the issue raised is not an issue which can be 
raised at a speaking to the minutes (see D A Sheahan v State School Teachers Union of WA (Inc) (1989) 69 WAIG 2960); and 
FURTHER the applicant argues that the issue raised by the RCIA alters the substance of the order; and 
WHEREAS having considered the submissions of both parties the Commission advised the parties that the variation sought by the 
RCIA was contrary to the purpose of a speaking to the minutes and stated that the issue raised by the RCIA may be addressed by 
the parties at a later stage or as a fresh application to the Commission; and 
FURTHER that the Commission is of the view that apart from some minor changes as a result of typographical errors in the order 
raised by the applicant the order should issue in the same terms as the minute; 
NOW HAVING heard Ms S Northcott on behalf of the applicant, Mr N Devine as agent intervening on behalf of a number of 
Parents and Citizens Associations, Ms S Howard on behalf of the Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers) and Mr O Moon as agent on behalf of the Restaurant and Catering Industry Association of 
Employers of Western Australia Inc, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, 
hereby orders: 

THAT the Restaurant, Tearoom and Catering Workers’ Award, 1979 (No R48 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 
10. Overtime 
10A. Translation of Casual Employees 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
20A. Translation of Full-Time and Part-Time Employees 
21. Wages 
21A. Minimum Wage - Adult Males & Females 
22. Junior Employees 
23. Apprentices 
24. Option for Annualised Salary 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Workers’ Equipment 
29. No Reductions 
30. Board and/or Lodging 
31. Travelling Facilities 
32 Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Superannuation 
38. Over Award Payments 
39. Under-Rate Workers 
40. Prohibition of Contracting Out of Award 
41. Breakdowns 
42. Location Allowance 
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43. Parental Leave 
44. National Training Wage 
45. Enterprise Flexibility 
46. Changes with Significant Effect and Redundancy 
47. Right of Entry 
48. Redundancy 
49. Anti-Discrimination 
50. No Extra Claims 
51. Further Claims 
52. Union Delegates and Meetings 
53. Temporary Exemption Clause 
54. School Canteen Workers 
Appendix - Resolution of Disputes Requirement 
Schedule A - Named Parties 
Schedule B - Respondents 
Schedule C - Letter to Employees 
Appendix - S 49B - Inspection of Records Requirements 
Appendix – McDonald’s Australia Limited Franchisees 
2. Clause 21. – Wages:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this award – 

$ per Fortnight  

Level Classification 1.7.01 1.8.01 1.1.02 1.7.02 1.8.02 5.6.03 4.6.04   7.7.05 

 Introductory 800.80 826.80 826.80 826.80 862.80 896.80 934.80 968.80 

Level 
1 

Food & Beverage 
Attendant Grade 1 
Kitchen Attendant 
Grade1 
Guest Services 
Grade 1 
Gardener 
General Hand 
Yardman 

830.00 856.00 858.00 860.20 896.20 930.20 968.20 1002.20 

Level 
2 

Food & Beverage 
Attendant Grade 2 
Cook Grade 1 
Kitchen Attendant 
Grade 2 
Night Porter 
Storeperson Grade 1 
Doorperson/Security 
Officer Grade 1 
Guest Services 
Grade 2 
Canteen Worker 
Grade 2 

860.00 886.00 898.50 910.40 946.40 980.40 1018.40 1052.40 

Level 
3 

Food & Beverage 
Attendant Grade 3 
Cook Grade 2 
Kitchen Attendant 
Grade 3 
Guest Services 
Grade 3 
Storeperson Grade 2 
Timekeeper/Security 
Officer Grade 2 
Handyperson 
Forklift Driver 
Canteen Worker 
Grade 3 

890.00 916.00 931.00 947.00 983.00 1017.00 1055.00 1089.00 
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$ per Fortnight—continued  

Level Classification 1.7.01 1.8.01 1.1.02 1.7.02 1.8.02 5.6.03 4.6.04   7.7.05 

 Introductory 800.80 826.80 826.80 826.80 862.80 896.80 934.80 968.80 

Level 
4 

Cook Grade 3 
Storeperson Grade 3 
Food & Beverage 
Attendant Grade 4 
(Tradesperson) 
Guest Service Grade 
4 
Canteen Supervisor 
Grade 4 

945.00 971.00 991.00 1014.40 1050.40 1084.40 1122.40 1156.40 

Level 
5 

Cook Grade 4 
Food & Beverage 
Supervisor 
Guest Services 
Supervisor 

1010.00 1040.00 1065.00 1097.80 1133.80 1167.80 1205.80 1239.80 

Level 
6 

Cook Grade 5 1060.00 1090.00 1110.00 1135.60 1171.60 1205.60 1243.60 1277.60 

[All rates are effective from the beginning of the first pay period commencing on or after the date shown, except for the increases 
resulting from the 2003, 2004 and 2005 State Wage Case Decisions, which are payable on and from 5 June 2003, 4 June 2004 and 7 
July 2005 respectively] 
3. Clause 53. – Temporary Exemption Clause:  Immediately following this clause insert a new number, title and 

clause as follows: 
54. – SCHOOL CANTEEN WORKERS 

(1) Without limiting the scope of this Award, the provisions of this clause shall only apply to canteen workers employed in 
government schools. 

(2) This clause shall not apply to canteen workers employed by the Director General of the Department of Education and 
Training. 

(3) To the extent that the provisions of this clause are inconsistent with the provisions in any other clause of this Award, the 
provisions of this clause shall prevail. 

(4) Definitions 
(a) Canteen Worker 
Means an employee who works in a school canteen. 
(b) Committee 
Means a person or persons delegated with the function of overseeing the management of a school canteen. 
(c) Canteen Worker Grade 2 
Means a canteen worker who is engaged in any of the following: 
● Supplying, dispensing, warming or generally preparing light snack meals; 
● Undertaking general serving duties of both food and/or refreshments; 
● Maintaining canteen cleanliness; 
● Attending a canteen customer service counter; 
● Receipt of monies and dispensing change; 
● Delivery duties to classrooms, when required. 
(d) Canteen Worker Grade 3 
Means a canteen worker who coordinates volunteers and a maximum of two other canteen workers who work a combined 
maximum total of 55 hours per week, and/or in addition to Grade 2 is engaged in any of the following: 
● Controls canteen stock (including the weekly receipt, recording and ordering of basic pro forma stock); 
● In consultation with Committee coordinates rosters for staff and volunteers; 
● In consultation with Committee coordinates and/or prices snack food menus. 
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(e) Canteen Supervisor Grade 4 
Means a canteen worker who supervises volunteers and more than two other canteen employees and/or in addition to 
Grade 3; 
● Manages canteen stock (including responsibility for stock take and budgeted ordering). 

(5) Canteen workers shall commence employment at a level not lower than Food and Beverage Attendant Grade 2. 
(6) Part-time Canteen Worker 

(a) A part-time canteen worker shall mean a worker who, subject to the provisions of Clause 8. Hours, regularly 
works no less than twenty ordinary hours per fortnight nor less than three hours per work period. 

(b) Notwithstanding the provisions of Clause 12. – Part Time Workers and subclause (6)(a) of this clause a worker 
employed in a canteen may be employed for less than twenty ordinary hours per fortnight but for no less than 
three hours per day on a regular and rostered basis on set hours of the day and set days of the week. 

(c) A worker employed in a canteen in accord with subclause (6)(b) of this clause and rostered for less than twenty 
ordinary hours per fortnight shall be paid in accord with Clause 10. – Overtime, for hours worked in excess of 
such rostered hours. 

(d) Notwithstanding any other provisions of this award, the employer and the worker, other than a worker employed 
in accord with subclause (6)(b) of this clause may, by agreement, increase the ordinary hours to be worked in 
any particular pay period to a maximum of seventy-six ordinary hours.  Such extra hours shall be paid for at 
ordinary rates of pay. 

(e) A part-time worker shall receive payment for wages, annual leave, holidays, bereavement leave and sick leave 
on a pro-rata basis in the same proportion as the number of hours worked each fortnight bears to seventy-six 
hours. 

(7) No Reductions 
Nothing contained in this clause shall operate to reduce the wages of any employee who, at the date of insertion of this 
clause, was being paid a higher rate of wage than the minimum prescribed for their class of work. 

 

2005 WAIRC 02512 
THE WESTERN AUSTRALIAN PROFESSIONAL ENGINEERS (GENERAL INDUSTRIES) AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Result Award varied 
Representation 
Applicant Mr D Moss 
Respondents Mr P Moss (as agent on behalf of the Respondents who have filed warrants) 
 
 

Order 
Having heard Mr D Moss on behalf of the Applicant and Mr P Moss, as agent on behalf of the Respondents and by consent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT The Western Australian Professional Engineers (General Industries) Award 2004 be varied in accordance with 
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after 1 December 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 1.3 – Area and Scope:  Delete this clause and insert the following in lieu thereof: 

1.3 - AREA AND SCOPE 
1.3.1 This award shall operate throughout the State of Western Australia and shall include those areas which are 

described in Section 3 of the Industrial Relations Act 1979. 
1.3.2 This award shall apply to all employees eligible to be members of the Association of Professional Engineers 

Australia (Western Australian Branch) Organisation of Employees employed in the classifications defined in 
Clause 1.5 – Definitions: 
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(a) in the industries listed in 1.3.3; and 
(b) employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees.  

1.3.3 Industries: 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilation Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Engineering Labour Hire Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 

1.3.4 Engineering Callings: 
Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil and Construction Engineers 
Chemical Engineers 
Clinical Engineers 
Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers 
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Environmental Engineers 
Communications Engineers 
Fabrication Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 515 
 

1.3.4 Engineering Callings:—continued 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers 
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 

2. Clause 2.2 - Existing Contracts of Employment:  Delete this clause and insert the following in lieu thereof: 

2.2 - Existing Contracts of Employment 

Nothing contained in this Award shall entitle an employer to reduce the salary of any employee who, at the date of this 
Award, was being paid a higher rate of salary than the minimum prescribed for their class of work. Provided however, 
that nothing contained in this Award shall prevent the employer and employee from agreeing to vary, or cancel, any other 
provision of an employee's contract of employment which is not provided by, the provisions of this Award. Where prior 
to the commencement of this Award (or in the case of the labour hire industry the application of this Award) where an 
employee is engaged on an overaward salary or wage arrangement, that arrangement shall be considered to meet the 
requirements of 3.1 - Hours of Duty, 5.3.1 - Additional Considerations – Site, Climatic, Location, Camping, Incidentals 
etc., and 6.2.1(c) - Annual Leave, provided that the arrangement adequately compensates the employee for these 
provisions. 

3. Clause 5.3 – Miscellaneous Employment Conditions:  Delete subclause 5.3.2 - Distant Work Accommodation and 
Expenses - and insert the following in lieu thereof: 

5.3.2 - Distant Work Accommodation and Expenses 

(a) Where an employee is directed by the employer to proceed to work at such a distance that the employee cannot 
return to home each night and the employee does so, the employer shall provide the employee with suitable 
board and lodging or shall pay the expenses reasonably incurred by the employee for board and lodging. 

(b) Suitable board and lodging, for the purpose of this subclause, shall mean full board and lodging at a hotel, 
motel, guest house, construction camp, or sea-going vessel. 

(c) The provisions of paragraph (a) do not apply with respect to any period during which an employee is absent 
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the 
employer, they may deduct from monies owing or which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the period of the absence. 

(d) The above provisions do not apply where an employee in the labour hire industry accepts a placement away 
from their normal place of residence. 

4. Clause 16. – Respondents:  Delete industry heading and respondents (Engineering Labour Hire Industry): 
Engineering Labour Hire Industry 

ETM Placements, 
163 Eastern Road, 
SOUTH MELBOURNE   VIC   3205 

Mining People International, 
PO Box 1181, 
WEST PERTH, WA, 6005 
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5. Clause 16. – Respondents:  Insert industry heading and respondents (between Engineering Design Industry and 
Environmental Engineering Industry): 
Engineering Labour Hire Industry 
B.S.P Industries (1981) Pty Ltd, 
Suite 7, 8 Clive Street, 
WEST PERTH, WA, 6005 
Byers Labour Hire, 
PO Box 83, 
BURSWOOD, WA, 6100 
ChoiceOne Taskforce, 
262 St Georges Terrace, 
PERTH, WA, 6000 
Company Solutions (Aust) Pty Ltd, 
41 Burswood Road, 
VICTORIA PARK, WA, 6100 
ETM Placements, 
163 Eastern Road, 
SOUTH MELBOURNE, VIC, 3205 
Hays Specialist Recruitment, 
Level 13, 172 St Georges Terrace, 
PERTH, WA, 6000 
HR Connect, 
Level 9, 5 Mill Street, 
PERTH, WA, 6000 
Mining People International, 
PO Box 1181, 
WEST PERTH, WA, 6005 
Skilled, 
Unit 2, 64 Spencer Street, 
BUNBURY, WA, 6230 
Teamwork Industrial, 
6/17 Ogilvie Road, 
MT PLEASANT, WA, 6153 

 

AWARDS/AGREEMENTS AND ORDERS—Application for variation of— 
No variation resulting— 

2006 WAIRC 03694 
METAL AND ELECTRICAL TRADES (WAGERUP ALUMINA REFINERY AND WILLOWDALE MINES SITE) 

CONSTRUCTION ORDER AND METAL, ELECTRICAL & BUILDING TRADES (PINJARRA & KWINANA 
ALUMINA REFINERIES & THE HUNTLEY, DELPARK & JARRAHDALE MINE SITES) CONSTRUCTION ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION 

APPLICANT 
-v- 
UNITED KG ENGINEERING & CONSTRUCTION, BARCLAY MOWLEM CONSTRUCTION 
LTD, BAINS HARDING INDUSTRIES PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD MONDAY, 19 SEPTEMBER 2005 
DELIVERED FRIDAY, 10 FEBRUARY 2006 
FILE NOS APPL 787 OF 2005, APPL 788 OF 2005 
CITATION NO. 2006 WAIRC 03694 
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CatchWords Industrial Law – application to vary order – General Order amendments of Awards – Industrial 

Relations Act, 1979 s.51 

Result Applications Dismissed 
Representation 
Applicant Mr L. Edmonds, of Counsel, by written submissions 
Respondent Ms K. Paterson by written submissions 
 
 

Reasons for Decision 
1 These applications seek variation of a number of Orders that namely are the Metal and Electrical Trades (Wagerup Alumina 

Refinery & Willowdale Mine Site) Construction Order and the Metal, Electrical & Building Trades (Pinjarra & Kwinana 
Alumina Refineries & the Huntley, Del Park and Jarrahdale Mine Sites) Construction Order, by varying the site allowance and 
travel allowance in accordance with increases granted in State Wage Case of 2005 and in accordance with the Consumer Price 
Index respectively. 

2 The Applicants claim the Orders underpin the employment of workers engaged by the Respondent at the relevant refinery and 
mine sites insofar as they relate to the payment of site allowance and travel allowance.  These Orders date back to the 
construction of the relevant refinery and mine sites.  Since the Orders were originally made they have been regularly updated 
to reflect movements in the Safety Net as a result of State Wage Cases.  The Applicant says the original orders were made with 
the consent of all the parties concerned and until now the updating has occurred with consent.  The applications presently 
before the Commission seek to give effect to the General Order issued by the Commission on 4th July 2005 in which the 
National Wage Decision of Australian Industrial Relations Commission was given effect.  The Applicant maintains that 
changes sought are in accordance with the Statement of Principles issued by the Commission in Court Session in July 2005 and 
are consistent with Principles 2 and 5 of the Statement of Principles.  The Applicant asserts that the Orders are part of the 
Safety Net in that they are an award or relevant agreement of the Commission and for that reason can be varied in accordance 
with the Principles. 

3 The Respondents oppose the variations.  They say that the s.51(ii)(a) of the Industrial Relations Act, 1979 (the Act) only 
permits the Commission to make an order to adjust by an amount of any change in the rate of wages under that decision rates 
of wages paid under awards (emphasis added).  By this section the Commission has the power to amend wages in awards but 
there is no express provision to apply a decision of the Commission to an Order. 

4 The meaning of the word ‘award’ in s.51 does not extend to cover Orders of the Commission.  The Orders are not instruments 
which have been established under Division 2A Awards of the Act.  Section 41 of this Division allows the Commission to vary 
or cancel awards.  Similarly for the purposes of the section the meaning of ‘award’ is not broadened to incorporate Orders by 
the Commission and for those reasons the Commission does not have jurisdiction.  Nor are the Orders relevant agreements as 
set out in Principle 2 of the State Wage Principles.  In the absence of an extended definition within the Principles the word 
‘award’ cannot be taken to incorporate Orders of the Commission. 

5 This matter is a simple one, it can be resolved by direct reference to s.51 of the Act, clearly by that section the Commission can 
only amend awards of the Commission.  The wording of the provision cannot be stretched to incorporate any other instrument 
other than the rates of wages paid under awards. 

6 That in the past these orders have been amended as a result of State Wage Case Decisions does not mean that in the situation 
where there is not consent that the General Order would apply.  It clearly does not and the Commission is required to dismiss 
these applications. 

7 An order dismissing the applications will now issue. 
 

2006 WAIRC 03703 
METAL AND ELECTRICAL TRADES (WAGERUP ALUMINA REFINERY AND WILLOWDALE MINES SITE) 

CONSTRUCTION ORDER AND METAL, ELECTRICAL & BUILDING TRADES (PINJARRA & KWINANA 
ALUMINA REFINERIES & THE HUNTLEY, DELPARK & JARRAHDALE MINE SITES) CONSTRUCTION ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION 

APPLICANT 
-v- 
UNITED KG ENGINEERING & CONSTRUCTION, BARCLAY MOWLEM CONSTRUCTION 
LTD, BAINS HARDING INDUSTRIES PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 10 FEBRUARY 2006 
FILE NO APPL 787 OF 2005, APPL 788 OF 2005 
CITATION NO. 2006 WAIRC 03703 
 
 
Result Dismissed 
Representation 
Applicant Mr L. Edmonds, of Counsel, by written submissions 
Respondent Ms K. Paterson by written submissions 
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Order 
HAVING heard Mr L. Edmonds, of Counsel, who appeared on behalf of the Applicant and Ms K. Paterson who appeared on behalf 
of the Respondents, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the applications be, and are hereby, dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

AGREEMENTS—Industrial—Retirements from— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. P1 of 2006 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The WA Greyhound Racing Authority will cease to be a party to the WA Greyhound Racing Authority Agency Specific Agreement 
2003 PSA AG 64 of 2002 on and from the 26th day of March 2006. 
DATED at Perth this 8th day of March 2006. 

J.A. SPURLING, 
 Registrar. 

 

CANCELLATION OF—Awards/Agreements/Respondents— 
2006 WAIRC 03862 

BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF  1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
FREMANTLE SCAFFOLDING AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 2 MARCH 2006 
FILE NO/S APPL 22 OF 2006 
CITATION NO. 2006 WAIRC 03862 
 
 
Result Respondent deleted from award 
 
 

Order 

HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition thereto, 
and upon being satisfied that the requirements of the above mentioned Act have been complied with, I, the undersigned, Chief 
Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in pursuance of the powers 
contained in section 47 of the Act, do hereby order and declare 

THAT from the date of this order, Fremantle Scaffolding be deleted from Schedule B - Respondents to the Building 
Trades (Construction) Award 1987, No. R 14 of 1978. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2006 WAIRC 03861 
FURNITURE TRADES INDUSTRY AWARD NO. A6 OF 1984 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
PINDAN CONSTRUCTIONS AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 2 MARCH 2006 
FILE NO/S APPL 21 OF 2006 
CITATION NO. 2006 WAIRC 03861 
 
 
Result Respondent deleted from award 
 
 

Order 

HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition thereto, 
and upon being satisfied that the requirements of the above mentioned Act have been complied with, I, the undersigned, Chief 
Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in pursuance of the powers 
contained in section 47 of the Act, do hereby order and declare 

THAT from the date of this order, Pindan Constructions be deleted from Schedule "A" – Industries and List of 
Respondents to the Furniture Trades Industry Award No. A6 of 1984. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 03753 
HSU GALLIERS PRIVATE HOSPITAL ENTERPRISE AGREEMENT 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
REDRAY ENTERPRISES PTY LTD TRADING AS GALLIERS PRIVATE HOSPITAL, HEALTH 
SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 16 FEBRUARY 2006 
FILE NO/S APPL 18 OF 2006 
CITATION NO. 2006 WAIRC 03753 
 
 
Result Agreement cancelled 
 
 

Order 

WHEREAS the Commission, being of the opinion that there was no employee to whom the following industrial agreement applied, 
did give notice on the 17th day of November, 2005 of an intention to make an Order cancelling the industrial agreement; 

AND WHEREAS at the 13th day of February, 2006 there were no objections to the making of such an Order; 

NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s.47 of the Act, do hereby order that the following industrial agreement be cancelled: 

HSU GALLIERS PRIVATE HOSPITAL ENTERPRISE AGREEMENT 2004 
(NO. AG 264 OF 2004) 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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NOTICES—Application for General Order— 
GENERAL NOTICE 

General Order to Vary All Award Rates and Related Allowances in Awards of the Western Australian Industrial Relations 
Commission. 
The Trades and Labor Council of WA has asked the Western Australian Industrial Relations Commission to issue a General Order 
that: 
1. All award rates and related allowances in the awards of the Western Australian Industrial Relations be increased by 4%; 
2. The award minimum adult rate be increased to $503.80 per week; 
3. The increase in wage rates and related allowances have effect on and from 7 July 2006; 
4. To the extent necessary to effect these changes, amend the State Wage Fixing Principles. 
Any person wishing to be heard in relation to the application, other than the parties to the application, must inform the Registrar, in 
writing, by no later than 23 March 2006 setting out the reasons why they consider they have sufficient interest in the matter to be 
heard.  The Registrar may be contacted at Level 16, 111 St George's Terrace, Perth, or registrar@wairc.wa.gov.au. 
Any material sent in response to this notice will made available to the parties. 
If a party objects to a person being heard on the ground that the person does not have a sufficient interest in the matter, then that 
party will file and serve on the person and the other parties their written submissions in relation to that objection by 27 March 2006. 
The Commission will sit at 10.30 am on 6 April 2006 to determine whether a person who has given to the Registrar notice of an 
intention to be heard on this matter, has a sufficient interest to be heard in the matter.  
Persons who are found to have a sufficient interest should note the following information and timetable relating to hearing the TLC 
claim. 
In any subsequent proceedings before the Commission on this matter, evidence-in-chief from a witness shall be given by way of 
witness statement filed and served in accordance with these directions unless the Commission otherwise directs. 
The material to be relied upon by all parties and other persons appearing in this matter shall be filed in accordance with the 
Directions issued by the Commission and not otherwise except by leave of the Commission where: 
(a) the material relates to economic data, academic studies or reports not available prior to the relevant dates set out in the 

Directions issued by the Commission; and  
(b) there are special circumstances that warrant the filing of the material. 
The Registrar will establish a website for the purpose of this application and distribute to the parties and any person to be heard in 
the application, information about access and its use. 
A party or person to be heard may lodge with the Registrar any document to be filed and served in accordance with the Directions 
issued by the Commission by lodging it electronically on the website. 
Persons appearing in this matter may be heard by written submission only in lieu of appearing in the hearing provided the written 
submission is forwarded to the Registrar in accordance with the Directions issued by the Commission.  The Registrar will forthwith 
provide a copy to the parties.  
Any party appearing in this matter in support of the application shall file and serve on the other parties an outline of submissions, 
all witness statements and the materials upon which they intend to rely by 7 April 2006. 
Other persons appearing in this matter in support of the application shall file and serve on the parties an outline of submissions, all 
witness statements and the materials upon which they intend to rely by 14 April 2006. 
The parties and any other person opposing the application shall file and serve on all other parties an outline of submissions, all 
witness statements and the materials upon which they intend to rely by 26 April 2006. 
The Applicant and any party or other person in support of the application shall file and serve on all other parties an outline of 
submissions, all witness statements and the materials upon which they intend to rely in reply by 4:00 pm on 5 May 2006. 
Each party and other person to be heard shall, by 4:00 pm on 12 May 2006, file and serve on all other parties their list of the 
witnesses required for cross-examination. 
The Commission will sit at 10.30 am on 22, 23, 24, 25, 26, 29, 30, 31 May and 1 and 2 June 2006 to hear the cross-examination 
(and re-examination if required) of any witnesses and the submissions of the parties and persons to be heard. 
A party or other person to be heard in the matter may apply to vary any or all of the Directions issued by the Commission by giving 
2 days’ written notice to the parties and persons to be heard. 

J. SPURLING, 
 Registrar. 
7 March 2006 

 

NOTICES—Award/Agreement matters— 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 20 OF 2006 
APPLICATION FOR VARIATION OF AWARD  

ENTITLED 
“CHILDREN SERVICES (GOVERNMENT) AWARD 1989 NO A29 OF 1985”  

NOTICE is given that an application has been made to the Commission by the Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch under the Industrial Relations Act 1979 for a variation of the above Award. 
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As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder in regard to Clause 
16 – Salaries and Wages.  Clause 3. – Area and Scope of the award is published for reference purposes :- 

3. - AREA AND SCOPE 
This Award shall have effect throughout the State of Western Australia and shall apply to those employed in the classifications 
described in Clause 16. - Salaries and Wages, and employed by those respondents named in the Appendix. 
The classifications described in the proposed Clause 16. – Salaries and Wages are as follows: 

Classification 
16.1.1 Children Services Employee Level 1 
16.1.1(a) Grade One 
Cleaner 
Kitchen Hand 
16.1.1(b) Grade Two (Cook/Gardener) 
16.1.2 Children Services Employee Level 2 
E worker 
16.1.3 Children Services Employee Level 3 
16.1.4 Children Services Employee Level 4 
16.1.6(a) Qualified Occasional Care/Limited Time (State Government Subsidy/Funding)  
16.1.5 Children Services Employee Level 5  
16.1.6 Children Services Employee Level 6  
Grade 1 
Grade 2 
Grade 3 
16.1.7 Pre-School Teachers 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   
J.A. SPURLING, 

 Registrar. 
3 March 2006. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 40 of 2006 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED  
“FUSION RECRUITMENT GROUP – TWU ENTERPRISE BARGAINING AGREEMENT 2005” 

NOTICE is given that an application has been made to the Commission by the "Transport Workers Union of Australia, Industrial 
Union of Workers, Western Australian Branch" under the Industrial Relations Act 1979 for the registration of the above 
Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder. 

3. - PARTIES TO THE AGREEMENT 
1. The parties to this Agreement shall be Fusion Recruitment Group Pty Ltd (the Company) and the Transport Workers 

Union, Industrial Union of Workers, Western Australia Branch – (the Union). 
2 In accordance with s41A(1a) of the Industrial Relations Act 1979, (the Act), this Agreement covers an estimated 100 

workers. 
4 – SCOPE OF THE AGREEMENT 

This Agreement shall apply to all staff members eligible for membership of the Transport Workers Union, Industrial Union of 
Workers, Western Australia Branch – (the Union) employed by the Company whose conditions of employment are covered by 
the Transport Workers (General) Award No. 10 of 1961. 

5 – RELATIONSHIP TO PARENT AWARD 
This Agreement shall be read and interpreted wholly in conjunction with the Transport Workers (General) Award No. 10 of 
1961.  Provided that where there is any inconsistency, this Agreement shall take precedence to the extent of the inconsistency. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
J.A. SPURLING, 

 Registrar. 
16 March 2006 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2006 WAIRC 03663 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN LEONARD BODER 

APPLICANT 
-v- 
INDUSTRIAL PROGRESS CORPORATION PTY LTD T/A ROOF MART WA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD MONDAY, 24 OCTOBER 2005 
DELIVERED TUESDAY, 7 FEBRUARY 2006 
FILE NO. APPL 731 OF 2005 
CITATION NO. 2006 WAIRC 03663 
 
 
Catchwords Industrial law (WA) - termination of employment - harsh, oppressive and unfair dismissal - principles 

applied - application dismissed - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 
Result Application dismissed 
Representation 
Applicant Mr S.L. Boder  
Respondent Mr D. Jones (as agent) 
 
 

Reasons for Decision 
1 This is an application brought pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by Stephen Leonard 

Boder (“the applicant”).  The applicant claims he was harshly, oppressively and unfairly dismissed by Industrial Progress 
Corporation Pty Ltd t/a Roof Mart WA (“the respondent”) on or about 1 July 2005 and seeks eight weeks’ compensation by 
way of an order pursuant to s.23A of the Act, a total of $5,298.72 gross. 

2 The respondent opposes the claim, alleging the applicant was terminated on 1 July 2005 due to concerns the applicant was 
attempting to entice at least one, if not more, of the respondent’s employees to join the applicant in a new business which 
would be operating in direct competition with the respondent.   

Background 
3 The applicant commenced work with the respondent on 22 January 1990 and at the time of his termination on 1 July 2005 was 

classified as a Supervisor, involved in the production process overseeing the manufacture of, amongst other building products, 
zincaneal metal door frames.  With the agreement of the respondent, the applicant carried on a second business from the 
respondent’s premises whereby door frames that had been manufactured or produced with incorrect specifications would be 
corrected by the applicant.  In these cases the applicant would correct the problems and invoice the customer direct. 

Applicant’s submissions and evidence 
4 The applicant led evidence that on 9 May 2005 he informed the respondent’s Production Manager of his intentions to resign 

sometime in the future: 
 “…around the 9th of May I told Malcolm DeCruz, the production manager, that I will be joining a new business 

making Colorbond doorframes.  I was told .. I told him this at 7.30 in the morning.  I was told then he would have to 
see the .. see Anil Kumar, the production manager, and would like to see me at 1 o’clock in the afternoon.  So I 
went back at 1 o’clock in the afternoon.  Anil ..  Malcolm told me he would have to sack me.  He didn’t know if it 
would be today, tomorrow, next week or next month.  So it was left at that. ….” 

[Transcript page 5] 
The applicant led evidence that the way in which he was terminated was procedurally unfair specifically, attending work each 
day without knowing whether it would be the applicant’s last day, given the discussion that had occurred between Mr 
DeCruz, the Production Manager and the applicant on or about 9 May 2005. 

5 The applicant led evidence that some two weeks later the General Manager, Mr Anil Kumar met with him and requested he 
submit his resignation effective 30 June 2005.  In response the applicant informed the General Manager: 

 “I told Anil that I did not want to finish on 30th of June as my new business would not be starting till the 1st 
November. ….  He also told me that he was a bit worried about me canvassing employees from Roof Mart.  I 
assured him that would not be the case.  So – yeah, so he wanted me to put my notice in on 30th of June.  It told him 
that, yeah, I wasn’t starting till November.” 

[Transcript page 5] 
6 The applicant led in evidence that the General Manager met with him again on 1 July 2005 and requested he take either two 

months long service leave or work under the second in charge on a reduced rate of pay.  The applicant refused each of these 
options and was terminated by the respondent that same day.  The applicant led evidence his termination pay included four 
weeks pay in lieu of notice as well as the existing entitlements for long service leave, annual leave and three days pay for time 
worked up to and including the date of termination. 

7 In cross-examination the applicant gave evidence, in response to a question asked by the respondent’s agent, that the new 
business would operate in direct competition with the respondent: 

 “… You are a shareholder in the business, you’ve admitted that.  You will be the Production Manager.  And I put it 
to you, without any hesitation, that all the products that you will be making will be in direct competition with the 
products that Roof Mart WA makes? --- Yes.” 

[Transcript page 6-7] 
8 The applicant in cross-examination denied that he had approached employees of the respondent to work in the new business 

however did admit there had been a discussion between one employee and himself regarding the prospect of work: 
 “It is not my position to give out work to people of that nature.” 

[Transcript page 13] 
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9 In cross-examination the applicant contradicted earlier evidence regarding the proposed date of resignation.  The evidence 
related to the meeting that had been held between the applicant and Mr Anil Kumar on or about 26 May 2005: 

“… I told him that his … I told him I was unaware of the date and I would give him the four weeks notice when I find 
out a … a date of … of when I will be leaving.” 

[Transcript page 13] 
10 The applicant in cross-examination confirmed there was the potential for the applicant to use the respondent’s customer base 

for the applicant’s new business.   
Respondent’s submission and evidence 
11 Mr Kumar, the Director and General Manager of the respondent gave evidence that he first became aware on 1 April 2005 that 

the applicant had intentions of setting up a business to produce door frames for the domestic market.  Sometime later the 
applicant advised Mr Kumar that the new business was going to produce door frames out of pre-painted material.  Mr Kumar 
gave evidence that it was at this point in time that he formed the view that the applicant’s business would operate in direct 
competition with the respondent.   

12 Mr Kumar led evidence that having formed this view he requested the Production Manager Mr Malcolm DeCruz commence 
planning with respect to succession given the direct conflict of interest between the applicant and his continued production of 
door frames for the respondent.  Mr Kumar gave evidence that he did not want the applicant continuing to supervise production 
processes for the respondent.  This direction was given to Mr DeCruz on 21 April 2005.  Mr Kumar gave evidence that he 
wanted new arrangements in place which would exclude the application from production processes before the third week of 
May 2005 when Mr DeCruz was planning to go on holidays or immediately on his return.  On the evidence of Mr Kumar no 
action was taken but a report was given that the Applicant was not prepared to resign: 

 “I wish to add one thing, we were … we have worked together for a long, long time Mr Steve Boder and me and 
Steve has always been a very good worker.  I wanted him to resign and go rather me sacking him.  That was one of 
the reasons why we always wanted him to resign on his own accord and go and I think this is what I went very 
amicably to Mr Boder more than once.” 

[Transcript page 20] 
13 Mr Kumar led evidence it was not until proceedings commenced in the Western Australian Industrial Relations Commission 

that the respondent became aware that the applicant wished to remain as an employee until November 2005. 
14 In the submissions of the respondent and indeed the evidence of the applicant, production processes and knowledge of 

manufacturing doors were processes well known to the applicant.  Mr Kumar led evidence that the end of June had been 
determined as an appropriate date to give the applicant some time to consider his options with respect to resigning.  That date 
having passed and there being no confirmation of the applicant’s resignation, Mr Kumar gave evidence that the respondent 
took a decision to terminate the applicant’s employment.  Mr Kumar led evidence the applicant’s employment could no longer 
continue given the applicant was, in his view, canvassing the respondent’s employees to work for the new business.  The 
applicant denied such approaches had occurred although confirmed one employee had approached him seeking work with the 
new business. 

15 Mr Kumar led evidence that general morale amongst the respondent’s employees was being affected by the uncertainty created 
as a direct result of the applicant’s plans to establish the new business.  This aspect of the respondent’s evidence went 
unchallenged by the applicant.  The applicant’s proposals for the new business were well known amongst the respondent’s 
employees. 

16 The respondent submitted that in such circumstances the Commission could not consider the decision by the respondent to 
terminate the applicant to be unfair given the conflict of interest between the respondent and the applicant.  The respondent 
submitted that the applicant had a conflict of interest in breach of his contract of employment.   

17 In conclusion, the agent for the respondent submitted that in circumstances where an employer had formed a view that there 
was a conflict of interest affecting the morale and production processes then a termination of employment for the reasons 
affected by the respondent was fair and reasonable.  The applicant was not terminated for misconduct as may have been the 
case in other similar circumstances.  The applicant was provided with full entitlements, for notice in accordance with the 
contract, paid out all his wages and paid out long service leave. 

Conclusion 
18 On the evidence in these proceedings, is it clear that the circumstances leading up to and surrounding the termination of the 

applicant are substantially agreed or at the very least unchallenged.  The Commission is on balance satisfied that the 
respondent had reasonable grounds to terminate the services of the applicant on the basis of discussions that had occurred 
between employees of the respondent and the applicant regarding the applicant’s new business.  The Commission is satisfied, 
based on the evidence and submissions that the applicant’s plans were widely known and were causing disruption to general 
morale.   

19 The Commission finds the evidence of the applicant as reliable and indeed credible, a point acknowledged by the respondent’s 
agent during the proceedings.  Both witnesses were found to be honest and forthright in the giving of their evidence.   

20 In consideration of whether the applicant has been unfairly dismissed, the Commission is required to apply the principles 
reflected in the Industrial Appeal Court decision in Miles v. The Federated Miscellaneous Workers’ Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 (the Undercliffe Case).  Those rules are well known 
and there is no need to cite them in detail other than to reflect that an employer has the right to terminate a contract of 
employment and the Commission will not interfere with such a right unless it has been exercised in a harsh or unfair manner.  
Relevant in considering whether the applicant was terminated unfairly is the decision of the High Court of Australia in Blyth 
Chemicals Limited v. Bushnell (1933) 49 CLR 66.  In that case, Dixon and McTiernan JJ made these comments: 

“Conduct which in respect of important matters is incompatible with the fulfilment of an employee’s duty, or involves an 
opposition, or conflict between his interest and his duty to his employer, or impedes the faithful performance of his 
obligations, or is destructive of the necessary confidence between employer and employee is a ground of dismissal; but 
the conduct of the employee must itself involve the incompatibility, conflict, or impediment, or be destructive of 
confidence.  An actual repugnance between his acts and his relationship must be found.  It is not enough that ground for 
uneasiness as to future conduct arises.” 

If the conduct in this matter complained of by the respondent had simply related to unease over the applicant’s proposed new 
business then the Commission might have found differently.  The evidence however demonstrates that the applicant’s proposals 
regarding the new business were affecting morale and at least one discussion had occurred between an employee and the 
applicant regarding possible employment in the new business. 
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21 The manner of dismissal by the respondent was less than satisfactory and the applicant was not given a full opportunity to 
respond to matters which led to the decision ultimately to terminate.  The Commission so finds.  The manner in which an 
employer dismisses an employee is but one factor to be taken into account.  In this case, the decision by the respondent 
appeared to be taken following a meeting between the applicant’s supervisor and Mr Kumar, without communicating fully 
with the applicant.  In the circumstances however I cannot find that the manner of dismissal was so flawed that it of itself 
rendered the dismissal unfair. 

22 The Commission has not been persuaded by the applicant that the dismissal was harsh, unfair or unjust and accordingly the 
application will be dismissed. 
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Order 
HAVING heard Mr S.L. Boder on his own behalf and Mr D. Jones (as agent) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the section 29(1)(b)(i) application be and is hereby dismissed. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This application is one brought pursuant to s 29(1)(b)(ii) of the Act by which the applicant claims he was denied a 

contractual benefit by the respondent by way of a salary continuance insurance scheme.  The respondent wholly denies 
the applicant's claim and further says that in any event, it is barred by reason of a deed of release entered into between the 
parties on 18 April 2003, following the settlement of a workers compensation claim brought by the applicant against the 
respondent. 
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2 The background circumstances of the applicant's employment and its termination, and the circumstances of the entry into 
the deed of release by the parties are set out in earlier reasons for decision of the Commission as presently constituted in 
an unrelated contractual benefits claim in Steven C Catarino v Woolworths Ltd (2004) 84 WAIG 3335.  I need not repeat 
those reasons and relevantly adopt them for present purposes. 

Preliminary Issue 
3 The substantive claim was listed to determine, as a preliminary issue, whether the deed of release entered into by the 

applicant and the respondent, acts as a bar to the present claim.  It is common ground that the deed of release, a copy of 
which was tendered as exhibit R1, when it refers to “work related injury”, is the same work related injury which is the 
foundation for the applicant's claim in this matter. 

5 The recitals to the deed refer to the applicant in the course of his employment suffering a lower back injury and a left 
achillis injury.  The recitals further refer to the parties having reached agreement on settling “any and all claims” by the 
applicant on the terms as set out in the deed. 

6 The operative parts of the deed are set out in two substantive paragraphs.  The first in par 1 is headed “Settlement” and 
sub par (a) refers to a payment by the respondent to the applicant of a sum of money by way of redemption through 
Workcover WA and a further sum as a contribution towards costs.  Sub par (b) then provides as follows: 
“b) Steven Catarino acknowledges that the payment is in full and final Satisfaction (sic) of all and any claims, 

causes of action, suits, demands or rights Steven Catarino may have arising out of, from, in, or in connection 
with any claim in relation to the work related injury and all other causes of action.” 

7 Paragraph 2 is headed “Release” and at sub par (b) it provides relevantly as follows: 
“b) Steven Catarino releases the Company and its assigns forever from all actions suits, causes of action, 

arbitrations, debts, dues, costs, and demands whatsoever, both at law and in equity, arising under the provision 
of any legal opportunity (sic) statute by reason of or in any way connected with: 
i. The work related injury and any other injuries that may not have been notified...” 

8 There follows a further par 2 which should read par 3 and is headed “Plea in Bar” which in the usual terms, enables the 
respondent to plead the deed in bar to any claim or proceeding by the applicant in relation to any matter referred to in par 
1. 

9 The industrial agent for the applicant argued that the deed of release did not act as a bar to the present claim because the 
contractual benefits claim related to a matter which was a term and condition of employment, as with other terms such as 
leave entitlements and the like.  On the other hand, counsel for the respondent submitted that the deed, even on its 
narrowest construction, does act as a bar to the applicant's claim, because it arises fairly and squarely out of the work 
related injury that is the subject matter of the deed of release. 

Consideration 
11 It is a principle of equity that when words of a deed of release are being considered, general words of such a release are 

limited and will, in an appropriate case, be read down to be consistent with the matters in the contemplation of the parties 
at the time of the execution of the deed: Grant v John Grant and Sons Pty Ltd (1954) 91 CLR 112; Qantas Airways v 
Gubbins (1992) 28 NSWLR 26.  This is particularly so when a tribunal such as this Commission, is required to interpret 
such a deed, consistent with the terms of s 26(1)(a) of the Act, requiring the Commission to have regard to “equity, good 
conscience and the substantial merits of the case” in all matters before it.   

12 In this case, even applying this principle, on any view, the applicant's present claim arises fairly and squarely out of the 
“work related injury” referred to in the recitals to the deed and in my opinion, is caught by the terms of pars 1 and 2 of the 
operative parts of the deed, that being “any claim in relation to the work related injury”.  The applicant's claim for a 
contractual benefit by way of salary continuance, leaving aside other considerations that might go to jurisdiction including 
the parties against whom such a claim can be brought, owes its existence to the workplace injury sustained by the 
applicant and the subject matter of the deed. 

13 The outcome may well be different in relation to a contractual benefits claim that arises out of the applicant's employment 
by the respondent unconnected to his workplace injury referred to in the deed.  It is however unnecessary to decide that 
matter on this occasion. 

14 For the above reasons the applicant's claim is barred by the deed of release he entered into in April 2003 and the 
application must be dismissed.   
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Order 
HAVING heard Mr R Clohessy as agent on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders  – 

THAT the application be and is hereby dismissed.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2006 WAIRC 03831 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CRAIG LEONARD HORNSBY 
APPLICANT 

-v- 
ELDERS LIMITED ACN 004 045 121, ELDERS REAL ESTATE (WA) PTY LTD T/A ELDERS 
REAL ESTATE 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD 5 DECEMBER 2005 AND 6 DECEMBER 2005 and 
 7 & 8 FEBRUARY 2006 WRITTEN SUBMISSIONS 
DELIVERED FRIDAY, 24 FEBRUARY 2006 
FILE NO. APPL 596 OF 2005 
CITATION NO. 2006 WAIRC 03831 
 
 
CatchWords Termination of employment – unfair dismissal – absence from duty – fundamental breach of contract 

– lawful orders – onus of proof not discharged – Industrial Relations Act, 1979 s.29 

Result Dismissed 
Representation 
Applicant Mr A. Atkinson, of Counsel, appeared on behalf of the Applicant 
Respondent Mr A. Cameron, of Counsel, appeared on behalf of Elders 
 
 

Reasons for Decision 
Introduction 
1 Craig Leonard Hornsby (the Applicant) has applied to the Commission for orders relating to harsh, oppressive, unfair 

dismissal and outstanding contractual benefits both said to have arisen from his dismissal from employment with Elders Ltd 
(Elders) on about 6th May 2005. 

2 During the hearing and later the Commission was told the contractual benefits claims have been resolved and no decision 
therefore will be recorded in respect of those.  This leaves the claim for harsh, oppressive and unfair dismissal to be dealt with. 

Chronology of Events 
3 Ultimately this matter revolves down to a central and simple issue and I therefore do not intend to summarise in detail the viva 

voce evidence which was given other than to recite the following brief chronology.   
4 The Applicant says these issues were raised because of a difficulty between him and Elders over the remuneration of his 

personal assistant. 
5 He said he was initially provided with a personal assistant who was employed by Elders and whose gross income was deducted 

from commissions.  These commissions are payable under a contract of employment which is before the Commission in 
Exhibit A1. 

6 The arrangement was that the gross salary would be paid and all other incidents of employment would be met by Elders.  
Those other costs included things like uniforms, annual leave and sick leave.  The arrangement was to deduct her salary from 
commissions held good.  The personal assistant resigned. 

7 The Applicant replaced the personal assistant and at that time Elders tried to negotiate that the incidental costs would be paid 
by him.  According to the Applicant this did not happen.  He and Peter Storch, Elders State Manager Real Estate agreed that 
the gross income would be deducted from commission payments as was the case for the initial personal assistant.  As it 
transpired this did not take place and after three months the Applicant received an invoice for her salary.  He did not pay it as 
he thought he had an agreement with Elders that he would not receive an invoice but the gross income would be deducted from 
commissions. 

8 On various occasions he tried to resolve the matter by discussions with Mr Storch and Mr Armstrong from Elders.  But 
notwithstanding interventions from his accountant who discussed the question of payment of GST with Elders the matter 
remained unresolved. 

9 About this time the Applicant had offered himself to attend a course for a tri-annual certificate which according to the evidence 
is a certificate which would be useful to him in the real estate business.  Attendance at the course would involve him being 
away from Albany for seven weeks, one week a month.  Elders was to pay the fees for the course in excess of $4,000 and 
accommodation. 
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10 Prior to the course commencing on 9th May 2005 the Applicant had been told by Elders that they were considering putting a 
hold on his attendance.  But again according to the Applicant there was no finality about this.  He says he did not hear anything 
until he left Albany on 8th May 2005 to attend the course in Perth commencing the next day. 

11 On that evening he received a telephone call that Mr Armstrong, his direct supervisor, had sent him an email to the effect that 
he should not attend the course and advising that the course payment had been withdrawn and that he was to return to Albany 
forthwith. 

12 The Applicant did not return.  He asserted that he did not receive any communication prior to his departure from Perth.  It was 
not unreasonable that he therefore stay at the course rather than abandon it.  He had been prepared to pay for the course 
himself.  He received legal advice about his proposed course of action and his solicitor wrote a letter to Elders setting out his 
position.  The solicitor’s letter, inter alia, advised Elders that: 

“In all the circumstances it is most unreasonable for our client to be requested to abandon his course and return to 
Albany without any reasonable notice under threat of dismissal.  To dismiss our client in these circumstances would be 
unlawful. 
Our client clearly intends to complete this week’s TAFE course (which runs one week every month for 7 months) and 
return to Albany on Friday night and attend “home opens” over the weekend. 
Our client clearly wishes to retain his position with Elders and prefers to avoid any legal disputes.  To that end we have 
been instructed to write to you to request that you look into the matter of our client’s TAFE course attendance and the 
unresolved issue relating to the remuneration of our client’s personal assistant.  Please revert to us regarding these 
matters.” 

13 Elders responded in writing on 19th May 2005 (Exhibit A21).  The letter provided a chronology of Elders view of the relevant 
events.  These are as follows: 

“On 27 April 2005 Peter Storch was in Albany and told Craig he must pay outstanding monies by 5.00pm today.  He said 
he would speak to his accountant and advise him. 
On 28 April Peter Storch rang Craig again and he said he would get back to him. 
On 29 April Peter Storch rang Craig again and he said he would get back to me.  This time he said it was urgent. 
On 3 May Peter Storch rang Craig and started to tell him the urgency of the above and Craig hung up on Peter. 
On 3 May Peter Storch again rang and left a message to state that this matter is urgent and Craign must ring Peter back. 
On 4 May Peter Storch again rang and left a message and stated that this matter is urgent and Craig must ring Peter 
back. 
On 4 May Peter Storch emailed Craig Hornsby and advised that due to the dispute Elders was withdrawing our 
sponsorship of him attending the Real Estate diploma of property.  This was a $5000.00 gesture on Elders behalf. 
On 5 May Craig rang and would not alter his line of his accountant stating that Elders should debit his commission 
account relating to the outstanding monies owed.  Peter Storch explained that Elders could not debit Craig’s commission 
account for taxation reasons and that he must pay us the monies he owes us immediately. 
On 6 May Ray Armstrong rang and left a message for Craig that the application for him to do the Real Estate Licensee 
course had been rescinded due to his conduct over the past week regarding non payment of monies owed to Elders. 
On 9 May at 6.00pm Ray Armstrong rang and spoke to Craig and he confirmed that the course he was to do was being 
placed on hold.  Ray Armstrong instructed Craig to return to Albany branch to work and failure to do so would have 
serious ramifications and could result in termination of his employment.” 

14 Elders advised the Applicant’s solicitor that as a result of his refusal to follow legitimate management instructions he was not 
to attend the real estate training program nor absent himself from the workplace for four days after being advised several times 
to return to Albany or his services would be terminated. 

15 The termination advice is in the following terms.  It is included in full because it completely sets out Elders orders to the 
Applicant and the repercussions of failure to comply with its directions. 

“RE:  ROLE AS ALBANY SALESPERSON 
Please be advised that due to your deliberate actions in refusing to reimburse the company for monies owed to it in 
relation to support provided to you by the provision of a Personal Assistant, which you agreed to do and have done until 
recently as well as your continued refusal to follow a legitimate management directive to attend for work in Albany, the 
Management of Elders Real Estate WA P;L have been left with no alternative but to terminate your employment as a real 
estate sales person with the company with immediate effect. 
The company confirms that there was an agreed business arrangement in place, confirmed by Management, whereby the 
Company appointed a Personal Assistant to assist you drive your own sales on the basis that Elders would subscribe to 
all Uniforms, Annual Share Issue, Holiday Pay, Superannuation and advance the base salary for Sarah Dunet.  In 
exchange for this support you agreed to reimburse the Company for Sarah’s base salary only.  The company would issue 
you with a Tax Invoice for the salary component and you agreed to reimburse the company for this amount as and when 
required. 
Despite numerous requests from Management both verbally and in writing you have refused to honour that agreement 
and reimburse the company the costs associated with Sarah’s employment with you. 
Additionally your attitude to Management in its attempt to resolve this matter has been less than acceptable. 
This has resulted in a direct breach of your obligations to the Company. 
The company also originally enrolled you in the current Real Estate Licensees Course in Perth.  This offer was 
subsequently rescinded and confirmed to you both verbally and in writing due to your non-payment of the outstanding 
monies relating to Sarah’s employment for you. 
However you chose to ignore these instructions and attend the Course without the Company sanction or notification to 
Management that you would not be attending work in Albany on Monday 9th May 2005. 
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You also confirmed to Ray Armstrong that you were aware that your enrolment in the Course had been placed on hold 
pending the resolution of the above matter and yet you still advised that you were attending the Course without company 
approval to do so. 
On Monday 9th May at 6pm, Ray Armstrong the Licensee of the Albany Branch instructed you to return to the Office in 
Albany the following day and recommence your normal duties.  He advised you that failure to do so could result in your 
dismissal.  On Tuesday the 10th May we were advised that you had not returned to the Office but actually remained at the 
Course in direct contravention of the directive given to you from Management. 
By your actions, firstly, you have blatantly ignored a legitimate management instruction to return to work secondly, you 
have abandoned your position as a salesperson for the company and finally you have committed a serious breach of your 
employment that has left us with no option but to terminate your employment forthwith. 
You are hereby required to return all keys and company Listing files to the Albany Office with immediate effect.  Any 
monies owing to you will be paid up to time of dismissal only. 
Should you have any further issues in relation to the action taken then please contact the undersigned.” 

16 The preceding summary is sufficient to give the flavour of the evidence before the Commission. 
Analysis and Findings 
17 The Applicant’s case, in brief, is that his termination which is said to be summary can be traced back to Elders dissatisfaction 

with him not making a payment in the manner it required for costs involved with the employment of his personal assistant.  
The Applicant says Elders were unreasonable in this respect in that it had maintained to deduct the payment from commission 
payments was unlawful, when it was clearly not in the opinion of the Applicant’s Accountant.  In any event Elders had used 
that method of deduction when the first personal assistant was employed.  The Applicant had made every effort to explain to 
Elders that the payments were not unlawful and he believed he resolved that issue with them on 6th May 2005.  By Elders then 
withholding consent to attend the TAFE Tri-annual certificate course can only have been intended to compel the Applicant to 
make the payment in the manner preferred by Elders.  Once that issue was resolved on 6th May 2005 there was no basis to 
withhold the consent.  In any event the requirement by Elders that the Applicant leave the course and come back to Albany 
overnight was unlawful and unreasonable because it required prolonged driving after hours until the early hours of the 
morning.  This means that on the test to be applied in Undercliffe Nursing Home v Federated Miscellaneous Workers Union 
(1985) 65 WAIG 385 the decision to dismiss was harsh, oppressive and unfair. 

18 Elders say that they agree that the Applicant was to commence the training course on 9th May 2005.  This course was to last a 
period of seven months with one week of classroom work in each of the seven months. 

19 Elders assert that the Applicant was instructed by the State Manager Franchise and the Residential Sales Manager not to 
remain at the course and to return to Albany and resume work.  This is because by that time Elders had not received 
satisfaction from the Applicant in terms of how the payment that they demanded for the services of the personal assistant was 
to be made.  There was a sum in the vicinity of $8,000.00 which needed to be collected. 

20 Elders were entitled to direct the Applicant to return to Albany but he did not and he remained absent with leave for the 
balance of the first week of the course.  If he elected to remain on the course without the authority of Elders, which they say he 
did, he would have been absent without leave for 35 days over a period of seven months.  There was no authorisation in his 
contract of employment to entitle him to do so, nor has he asserted that he had such a right.  He was required by the contract of 
employment to be located in Albany and to observe the lawful directions of the Company (Exhibit A1). 

21 When it is boiled down the Applicant was required to do no more than comply with his contract of employment.  It cannot be 
suggested that such a direction by Elders to so comply is anything other than a lawful direction.  The Applicant defied that 
direction and as a result if he had not been terminated then he would have been absent from work for a period of seven weeks 
in total.  He was absent for at least four days before the termination was effected.  There can be no doubt that the Applicant 
knew he was required to go back to Albany, he knew this because the financial support for his course and accommodation had 
been withdrawn.  The argument between the Applicant and Elders over the payments for his personal assistant was not 
resolved as he asserts.  Mr Armstrong in Exhibit A25 which is an email of 6th May 2005 makes it clear that the money was still 
owing as far as he was concerned.  It is not believable as the Applicant asserts that following a conversation with Mr Atkinson 
that it was resolved that he could stay on the course and fund it for himself. 

22 Elders say that ultimately how good the Applicant was as a salesman is not relevant.  The case is determinable on the simple 
proposition that in order to retain a job it is necessary to report for work when directed and perform the work in question.  A 
unilateral decision albeit on legal advice to take seven weeks of leave in defiance of an instruction to the contrary, obviously 
can lead to a loss of employment because to terminate in such circumstances would be entirely reasonable. 

Conclusion 
23 The Commission has been able to consider all of the evidence and it is clear this case turns on a simple proposition of whether 

the order by Elders for the Applicant to return to Albany was a lawful one. 
24 It is open to find on the evidence even though the Applicant may have thought the question of payments with Elders had been 

resolved Elders did not.  As far as they were concerned there was a substantial sum of money outstanding and they wanted to 
collect it from the Applicant.  Their advice at the time was they could not deduct it from his commission and at least they did 
not want to deduct it from his commission.  Whether they were right in adopting that position is not germane to the resolution 
of this issue.  The Applicant says he thought he had a deal with his local Manager about how the money was to be deducted.  
Even if he did it was made clear later by more senior members of Elders that there was no such deal and that if such an 
arrangement had been made it was now countermanded.  This was some time before the Applicant left to go on his course, he 
knew that Elders wanted him to pay the cost of the personal assistant and they were not prepared to deduct it from his 
commission.  They simply wanted to give him an invoice for the account and for him to pay his debt.  This would not seem to 
be unreasonable. 

25 The Applicant attended the course, he knew full well when he left that Elders were unhappy about the situation to the extent 
where he admitted that he knew he would have to pay for his own accommodation.  The Applicant attended the course 
contrary to instructions and he ignored a direction to return to Albany to work. 

26 The suggestion that he would be required to drive overnight and then work all the next day and so therefore it was an 
unreasonable request is just not credible on the evidence, what the evidence seems to indicate and I prefer the evidence of 
Elders in this respect is the Applicant was told to come back to Albany to commence work.  He did not do so and he was in 
fundamental breach of his contract of employment by that action.  It is fundamental to the contract that the Applicant present 
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for work and do the work for which he has contracted.  There is not the opportunity for an employee in such circumstances to 
decide when he will or will not work.  If there had been consent to fund a course in Perth this had been withdrawn because of 
another dispute between the Applicant and Elders.  This time about the method of payment for the personal assistant. 

27 It cannot be said in these circumstances that to dismiss is unfair.  The Applicant has not discharged the onus of proof that there 
has been unfairness on the Undercliffe test and the application will be dismissed. 
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RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 24 FEBRUARY 2006 
FILE NO APPL 596 OF 2005 
CITATION NO. 2006 WAIRC 03832 
 
 
Result Dismissed 
 
 

Order 
HAVING heard Mr A. Atkinson, of Counsel, appeared on behalf of the Applicant and Mr A. Cameron, of Counsel, for Elders Real 
Estate (WA) Pty Ltd t/a Elders Real Estate, Elders Limited, the Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 
 THAT the application be, and is hereby, dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 03691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK IRELAND 
APPLICANT 

-v- 
GEO STONE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
HEARD FRIDAY, 9 DECEMBER 2005, TUESDAY, 24 JANUARY 2006 
DELIVERED FRIDAY, 10 FEBRUARY 2006 
FILE NO. U 171 OF 2005 
CITATION NO. 2006 WAIRC 03691 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should not be exercised - Acceptance of 
referral out of time not granted - Industrial Relations Act 1979 (WA) s.29(1)(b)(i), (2) & (3).  

Result Application to receive referral out of time dismissed. 
Representation 
Applicant Appeared on his own behalf 
Respondent Mr A Thompson 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(3) of the Industrial Relations Act 1979 (“the Act”) by which the applicant seeks 

that the Commission receive his claim of unfair dismissal made pursuant to s.29(1)(b)(i) of the Act, outside the period of 28 
days allowed for the lodging of such applications.   

2 When the matter came on for hearing, Mr Ireland chose not to give evidence under oath due to his not having available to him 
all of the paper work that constituted his records in this matter.  He sought to proceed rather than have the matter adjourned so 
as to enable him to have access to those records.  Accordingly, there is no evidence before the Commission, only the 
submissions of both parties.   

3 Those submissions indicate that Mr Ireland worked for another business operated by Mr R Henderson, a Director of the 
respondent, for a period from 3 February 2005, prior to commencing work with the respondent from 3 April 2005.  There is a 
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dispute between the parties as to whether Mr Ireland’s employment was of a casual nature or permanent.  Mr Ireland says that 
he worked regularly from 7.00am to 3.00pm on five days per week and sometimes more.  The respondent says that his 
employment was casual.  There is a dispute between the parties as to whether or not Mr Ireland worked when Mr Henderson 
was not available.   

4 It is agreed, though, that the respondent commenced operations as a small business in the City of Belmont.  The only 
employees were Mr Henderson and Mr Ireland.  It is agreed that for some time prior to the termination of Mr Ireland’s 
employment, Mr Henderson was looking to relocate the business to Wanneroo and close down the operation in the City of 
Belmont due to advice from the City of Belmont that the operation of the business was contrary to its zoning requirements.  Mr 
Ireland says that he was kept informed by Mr Henderson of Mr Henderson’s intentions.  Mr Ireland did not have a driver’s 
licence, so they discussed that Mr Henderson would drive Mr Ireland to Wanneroo, on three to four days per week, should the 
business relocate there.  In any event, there is dispute between the parties as to whether or not Mr Ireland indicated his desire to 
relocate to Wanneroo.   

5 However, prior to relocation to Wanneroo, Mr Ireland and Mr Henderson went to Albany and undertook work there for a 
period of weeks during which time Mr Ireland says that they discussed whether Mr Ireland’s status was casual or otherwise, 
and his entitlements arising from that status.  He says that Mr Henderson became frustrated with him asking about his 
entitlements and his status. 

6 There is no dispute between the parties that eventually the City of Belmont issued directions that the business close its 
operations there.  The respondent says that the business did not, in fact, relocate to Wanneroo and that it has undertaken no 
production since the time of its closure and has employed no other employees.  It has from time to time engaged a contractor to 
undertake some work but not of any significance.   

7 Both parties agree that Mr Ireland’s employment came to an end with the closure of the business on 22 September 2005, 
because there was no work for him. 

8 The Notice of Application by which Mr Ireland claims unfair dismissal was lodged with the Registrar on 3 November 2005.  
Mr Ireland says that he attended the Commission’s Registry on 13 October 2005, which would have been within the time for 
filling his application.  He attempted at that point to lodge an application which alleged that his dismissal was unlawful and 
unfair.  An officer of the Registry informed him that he was not able to lodge such an application in the State jurisdiction.  On 
that day he went to the Department of Consumer and Employment Protection (“DOCEP”) seeking advice including advice 
about this matter and his claim that his employment was not casual.   

9 Mr Ireland says that after the termination of his employment with the respondent he undertook some roofing work on a casual 
basis for a couple of days here and there and then eventually lodged this application.  He says he let the matter “slip” and it 
was not until 3 November 2005 that the Notice of Application was filed.  He says that he made an error in attempting to make 
an application for unlawful and unfair dismissal. 

10 The tests to be applied in a case such as this are set out in a decision of the Industrial Appeal Court in Malik v Paul Albert, 
Director General, Department of Education of Western Australia [2004] WASCA 51.  Those tests include that prima facie the 
time limit set out in legislation should be complied with unless there is an acceptable explanation for the delay which would 
make it equitable to extend the time.  The action taken by the applicant to contest the termination, other than making the 
application, is relevant.  The question of any prejudice to the respondent is also an issue although the absence of prejudice to 
the respondent is not a sufficient basis to grant an extension of time.  The merits of the substantive application may be taken 
into account and consideration of fairness between the applicant and other persons in a like position is also relevant.   

11 In this case, the period by which the application is out of time is some 12 days.  That is not an inordinate delay however, the 
respondent was entitled to believe that after the expiration of 28 days there was no application.   

12 As to the reason for the delay, it appears that during the time allowed by s.29 of the Act, Mr Ireland did intend to make the 
application and came into the Commission to lodge the application.  At that time, he still had just over a week in which to 
lodge the application.  Notwithstanding that he was advised of the error in his application and went to DOCEP where he 
discussed his employment issues.  He did not lodge the application within the time frame allowed to make an application to the 
Commission.  In his words, he let the matter slip.   

13 Although Mr Ireland says that he needed to obtain other work and did so, it is clear that that other work was on an ad hoc basis 
and was only a couple of days here and there.  There is no indication that he did not otherwise have an opportunity to lodge the 
application.  Accordingly, the reason for the delay would not support the granting of the application.  

14 As to the prejudice to the respondent, all respondents to claims of unfair dismissal suffer some measure of prejudice caused by 
any delay.  In this particular case, the respondent is no longer operating the business and being, in effect, a sole proprietor of 
the business, Mr Henderson is personally affected by the claim and it being outstanding. 

15 As to the merits of the substantive application, it is quite clear to me that the reason for dismissal was that the business was 
effectively shut down by the City of Belmont.  It did not relocate.  There has been no other work performed of the same nature 
as undertaken by Mr Ireland.  There can be no real challenge that the reason for dismissal was redundancy.  Further, it is quite 
clear that Mr Henderson kept Mr Ireland informed over the period as to his intentions in respect of the business and had things 
worked out differently and the business had relocated, it is highly likely that arrangements might have been made for 
Mr Ireland to have continued in employment.  However, that did not occur because the business closed down.  It has not been 
demonstrated, beyond Mr Ireland’s assertion, that his raising concerns about his entitlements and his status was a reason for the 
dismissal.   

16 On a rough and ready assessment the merits of the application are not great.  The termination of employment was as a result of 
the redundancy, brought about by the closure of the business.  Mr Ireland was kept informed of relevant issues and the impact 
on him was discussed.  There was no unfairness in the reason for dismissal or the manner of its execution.  Further, as in the 
decision of the Industrial Appeal Court in Garbett v Midland Brick [2003] WASCA 36, it is unlikely, should Mr Ireland be 
granted an extension of time in which to lodge the application that his application would result in any remedy for him.   

17 It is clear, too, that the applicant did not take any action to challenge the termination until he filed the Notice of Application on 
3 November 2005, some six weeks after the termination of employment.   

18 In all of those circumstances, I am not satisfied that it is appropriate to extend the time in which Mr Ireland may file the claim 
of unfair dismissal.  It has not been demonstrated that it would be unfair to not allow that extension.  Accordingly, the 
application will be dismissed. 
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2006 WAIRC 03690 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK IRELAND 
APPLICANT 

-v- 
GEO STONE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 FEBRUARY 2006 
FILE NO/S U 171 OF 2005 
CITATION NO. 2006 WAIRC 03690 
 
 
Result Application to receive referral out of time dismissed 
 
 

Order 
HAVING heard the applicant on his own behalf and Mr A Thompson on behalf of the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT the application to receive the referral out of time be and is hereby dismissed. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

2006 WAIRC 03755 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JULIE LAMP 
APPLICANT 

-v- 
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CORAM COMMISSIONER J L HARRISON 
HEARD 2 SEPTEMBER 2005, 14 AND 15 NOVEMBER 2005 
DELIVERED FRIDAY, 17 FEBRUARY 2006 
FILE NO. APPL 1607 OF 2004 
CITATION NO. 2006 WAIRC 03755 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Whether resignation or 

dismissal - Principles applied - Resignation of applicant given in an emotional state and later 
withdrawn - Applicant unfairly dismissed - Compensation ordered -  Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Upheld and order issued 
Representation 
Applicant Mr T Solomon (as agent) 
Respondent Mr D Johnston (as agent) 
 
 

Reasons for Decision 
1 This is an application by Julie Lamp (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  

The applicant alleges that she was unfairly terminated from her position as an Accounts Clerk/Receptionist with Digital 
Document Solutions Pty Ltd (“the respondent”) on 25 November 2004.  The respondent denies that the applicant was unfairly 
terminated and maintains that the applicant resigned. 
Background 

2 There are a number of relevant facts that were not in dispute.  The applicant commenced employment with the respondent on 
29 October 2002 and her duties included dealing with the respondent’s accounts receivable, wages, debtors, invoicing, 
reception relief and recording data.  The applicant worked 37.5 hours per week and was paid $660 gross per week.  The 
applicant’s terms and conditions of employment were subject to a written contract of employment and the Clerks’ (Wholesale 
& Retail Establishments) Award No. 38 of 1947 (“the Award”) (Exhibit A3).  The applicant was also subject to the terms of the 
respondent’s employee guide (Exhibit A4). 

3 Soon after the applicant became pregnant in July 2004 she informed her supervisor, Ms Charlotte Alcock about her situation.  
On 16 November 2004 the applicant formally notified the respondent that she would be taking parental leave between 
24 January 2005 and 23 January 2006 and this notice was countersigned and approved by her supervisor.  The applicant 
followed this notification with a letter to the respondent’s General Manager Mr Drew Lister dated 23 November 2004 as 
follows (formal parts omitted): 

“As you are aware I am currently 25 weeks pregnant. 
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I will be taking 52 weeks (sic) maternity leave as entitled under the award. 
My finishing date will be Friday 21st January 2005 and returning 52 weeks later. 
This information has already been given to and authorised by Charlotte on the 16th November 2004. 
4 weeks prior to this date I will supply you with a Doctors Certificate confirming these dates along with a statutory 
declaration as required.” 

(Exhibit A7) 
4 In the period immediately prior to the applicant ceasing employment with the respondent she took sick leave on 27 September 

2004 (Exhibit R2), 5 November 2004 (Exhibit R5) and 23 November 2004 (Exhibit A1) and provided a medical certificate to 
the respondent on 26 November 2004 for the period 25 November until 4 December 2004 (Exhibit R1). 

5 The applicant ceased employment with the respondent after a discussion took place involving the applicant, Mr Lister and 
Ms Alcock on 25 November 2004 which took place after Mr Lister raised the issue of an accounting error with the applicant 
which occurred in 2003 involving the applicant.  The relevant correspondence about this error is as follows. 
1. A letter to the applicant from Mr Lister dated 23 November 2004 (formal parts omitted): 

“It has come to my attention that a major accounting error has been picked up by yourself, that not only could have cost 
this company thousands of dollars but also has an impact on the relationship that we have enjoyed with our client for 
many years and a loss of potential business that can not be measured. 
In your position, it is trusted that you are double and triple checking our copy costs and inclusive rentals to ensure that 
the correct charges are being forwarded to the clients.  The events of the last two months have resulted in many man 
hours being spent to recover a debt that had been incorrectly calculated by $6445.98.  To make maters (sic) worse this 
miscalculation happened some 12 months ago. 
Although this miscalculation was produced by another staff member at the time, the onus would remain with you, as the 
responsible officer to check and correct ANY mistake prior to producing an invoice to the client. 
Julie, due to the nature of this error and the position that you hold, I must warn you that this type of mistake can not be 
accepted nor tolerated in the future.” 

(Exhibit A8) 
2. A letter to Mr Lister from the applicant dated 23 November 2004 (formal parts omitted): 

“As a manager I accept that it is your duty to give such a letter. 
I believe that I am exceptionally thorough with my duties and always check, double and triple check all calculations.  I 
also believe that I perform at an outstanding level when it comes to efficiency and error control. 
As you are aware I picked up the error, and re-invoiced the customer after confirming the charges as per the agreement 
and bringing this matter to Jody’s attention. 
The charge of 2 cents per copy and not 20cpc (sic) was an oversight, that follows in line with the costings of all other 
inclusive rentals. 
I acknowledge that this large miscalculation, produced by another staff member could have created a loss to the company, 
however under the circumstances I find it very unjust to reprimand myself for this error, as the calculation and invoice 
were both checked and correct, prior to sending. 
I also acknowledge that the rectified invoice was queried at the time by our customer.  The details of the “All Inclusive 
Rental” were explained and understood with a cheque being forwarded soon after. 
It was also agreed that they would be charged monthly instead of six monthly in arrears. 
It was to (sic) my understanding that the customer was both understanding and accepting to (sic) this situation which 
provided an amicable outcome in the shortest possible time.” 

(Exhibit A9) 
3. A letter to the applicant from Mr Lister dated 24 November 2004 (formal parts omitted): 

“I am in receipt of your letter dated 23/11/2004 and I would like to point out some mistakes in your explanation. 
1) If you double check and triple check all calculations of invoices against the rental cards, then surely you would have 
picked up the mistake at that time, the invoice corrected and the mistake brought to Charlotte or my attention. 
It is also noted that when you checked the overs on 22/03/2004 you failed to pick up the mistake at that point either.  I 
would also point out that this is not the first error. 
2) It can not be presumed that all overs for inclusive rentals are at 2cents (sic) as this is certainly not a policy for the 
rental plan.  EACH rental deal is individual and is dealt with on that basis. 
Perhaps this was your presumption and can explain why the rental card was not checked correctly! 
3) You claim that the calculation and invoice were both checked and correct. 
Rubbish!!  I am astonished to see this claim as clearly to me the calculation was incorrect & the invoice was $6455.98 
less than it should have been!. (sic)  IF the check was done correctly as you claim (especially important since another staff 
member did the calculation) you would have seen that the rental card is CLEARLY marked as 20cents (sic) for overs not 
2cents (sic). 
4) To your understanding this matter was resolved without much effort or fuss. 
Again your facts are incorrect. 
To resolve this matter it took over 2 weeks from when the client queried the correcting invoice, the involvement of 6 staff 
members including our managing director, multiple phone calls and disruption in our service to the client. 
This client was presented with nearly $17,500.00 in overs bills in one month.  Although the client understood that the 
account needed to be paid, I am assured that he was not over the moon about it! 
Julie, I don’t think that you see neither the importance nor necessity of bringing this matter out in a formal way.  A lot of 
damage can be done to future relationships with our clients from “silly little errors”.  This was NOT a little error.  
Although the situation has for the moment been smoothed over, it may make matters difficult at update time. 
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It is my position to address situations like these and although I appreciate your comments on the matter, there is nothing 
within your letter that constitutes an explanation, therefore my previous reprimand stands.” 

(Exhibit A10) 
The following correspondence was sent between the parties after the applicant left the respondent’s office on 25 November 
2004. 
1. A letter to the applicant from Mr Lister dated 25 November 2004 (formal parts omitted): 

“After consultation with the Department of Consumer and Employment Protection, the above matter has been discussed 
at directorate level and taking into consideration the best interest of all parties concerned, it is with regret that we must 
inform you DIGITAL DOCUMENT SOLUTIONS PTY LTD will not accept your retraction of resignation. 
At the time of resignation Charlotte Alcock and I clarified twice that you were resigning your position effective 
immediately with no notice period.  I accepted this resignation at this time. 
You will be notified of the availability of monies owed under the conditions of you terminating your employment and the 
Clerks (Wholesale, Retail) Award (sic).” 

(Exhibit A12) 
2. A letter to Mr Lister from the applicant dated 2 December 2004 (formal parts omitted): 

“I refer to your letter dated 25/11/04. 
I dispute the claim that I resigned from my employment. 
Due to the stressful circumstances at that time I had no other option than to leave.  Being 6 and ½ months pregnant I have 
to ensure the well being of my baby. 
I spoke to Charlotte Alcock that afternoon to inform her I had a medical certificate and would be returning to work in a 
weeks time as per my Doctor. 
As I was forced into this situation and I DID NOT resign, I would appreciate my full entitlements being: 

 8.54Days (sic) Annul Leave $1,127.28 
 4 Weeks Leave Loading @ 17.5% $ 462.00 
 5 Hours Sick Leave (not paid 23/11/04  

Medical Certificate Supplied) 
$ 88.00 

and 2 Weeks Notice as per Department of Consumer  
and Employment Protection. 

$1,320.00 

 TOTAL: $2,997.28 
I would also appreciate a cheque for the total to be sent to myself. 
Immediate attention is required in this matter.” 

(Exhibit A13) 
Applicant’s Evidence 

6 Dr Jane Talbot is a General Practice Obstetrician and first saw the applicant for an antenatal consultation in July 2004.  
Dr Talbot stated that on subsequent visits the applicant raised a number of non-pregnancy concerns with her.  Dr Talbot stated 
that the applicant told her that she was distressed at work, she believed that her supervisor was unsympathetic to her because of 
her pregnancy and the applicant felt she was being harassed by her supervisor.  Dr Talbot stated that during a consultation with 
the applicant on 27 September 2004 the applicant told her that she felt victimised and that inappropriate comments were being 
made about her pregnancy by her supervisor.  Dr Talbot described the applicant as being agitated, anxious and with low grade 
depression throughout this period.  When Dr Talbot saw the applicant at a regular consultation on 25 October 2004, she asked 
the applicant how things were going as she was concerned by the applicant’s state of mind and the applicant told her that 
things had ‘settled down a bit’.  Dr Talbot stated that she had a telephone conversation with the applicant on 23 November 
2004 and that during this conversation the applicant was distressed about a number of accusations she claimed had been made 
about her work and the applicant told her that she believed she was being unfairly accused of acting inappropriately.  Dr Talbot 
stated that the applicant was on in a good state of mind at the time and that as the applicant was pregnant she advised the 
applicant to take time off work and gave her a medical certificate for that date (see Exhibit A1).  Dr Talbot stated that she was 
aware that the applicant consulted with another doctor at the practice on 25 November 2004, Dr Greg Caddy and she stated 
that she had reviewed his notes of this consultation.  Dr Talbot understood from Dr Caddy’s notes that the applicant was 
distressed and unable to work on 25 November 2004 and that he advised her to see Dr Talbot the following day. 

7 Dr Talbot stated that when the applicant visited her on 26 November 2004 she stated that she was confused and feeling 
distressed about her pregnancy.  Dr Talbot stated that the applicant did not mention to her that she had resigned.  Dr Talbot 
stated that she was aware that the applicant had discussed the issue of resigning with Dr Caddy the previous day and that 
Dr Caddy’s notes refer to the applicant resigning and then retracting her resignation. 

8 Dr Talbot stated that the applicant believed that she was an exemplary employee who was being victimised. 
9 In August 2005 Dr Talbot wrote a letter about the applicant for proceedings in another place.  Following is a copy of this letter 

(formal parts omitted): 
“Julie Lamp is a patient of mine.  I was the medical practitioner who looked after her pregnancy in 2004 and her 
confinement in 2005. 
I commenced her antenatal visits in July, 2004 (sic)  She consulted with me through September to November in relation to 
incidents in her workplace where she had been feeling victimised and harassed by her work supervisor.  On one occasion 
she was so distressed by her hostile work environment that I had to provide a medical certificate as I believed she was 
unable to perform her normal tasks at work.  I felt it reasonable that as a pregnant lady exposure to such stressors was 
harmful to her ongoing pregnancy.  Several of our antenatal consultations were taken up with Julie discussing what she 
perceived to be an unhealthy work environment as a pregnant lady.” 

(Exhibit A2) 
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10 Under cross-examination Dr Talbot stated that she gave the applicant a certificate for 23 November 2004 because she believed 
the applicant needed time out.  Dr Talbot stated that even though she could not recall issuing the applicant with a medical 
certificate for 27 September 2004 she remembered the applicant telling her that her supervisor did not understand issues 
relating to her pregnancy and she stated that she must have given the applicant the certificate because she was distressed and 
not coping with her supervisor.  In re-examination Dr Talbot stated that she understood that the applicant’s problems at work 
related to one supervisor. 

11 The applicant stated that she commenced employment on a probationary period with the respondent and received one pay 
increase during her employment with the respondent and she stated that she had not been reprimanded by the respondent prior 
to November 2004. 

12 The applicant stated that after commencing employment with the respondent she had a good relationship with Ms Alcock but 
in July 2004 the relationship changed after she told Ms Alcock she was pregnant.  The applicant stated that after she advised 
her of her pregnancy Ms Alcock became more impatient with her and she made the applicant feel that she was being harassed.  
The applicant stated that she did not immediately apply for maternity leave as Wageline told her she needed to put her request 
for leave in writing ten weeks before taking this leave and that as a result of this advice she filled out her leave form in 
November 2004. 

13 The applicant stated that on four or five occasions after June 2004 she was told that she was needed and required by the 
respondent to put in 100 per cent or she would be replaced.  In response, she told Ms Alcock that notwithstanding her 
pregnancy she would be giving 100 per cent as she loved her job. 

14 When the applicant received what she considered to be a letter of warning on 23 November 2004 she stated that she was upset 
because it related to a mistake which occurred over twelve months ago and the applicant stated that the error had been made by 
another staff member and that when she picked up the error at the end of September 2004 she immediately notified 
management and the error was rectified.  The applicant stated that she did not supervise the person who made the initial 
mistake and was therefore not responsible for the error.  The applicant was also upset because when Mr Lister gave her this 
letter he did not discuss his concerns with her and she was advised to put any queries about the letter in writing.  The applicant 
stated that she was shocked and upset after reading Mr Lister’s letter as the error was not her fault and she then left the 
respondent’s premises after telling Ms Alcock that she was leaving.  When the applicant raised Mr Lister’s letter with 
Ms Alcock later that day on the telephone Ms Alcock told her to be mature and professional about the issue and to respond in 
writing to Mr Lister.  During this conversation Ms Alcock told the applicant that she would be receiving another warning letter 
for being late to work but the applicant stated that she was never given this letter. 

15 The applicant stated that she was unaware of what steps the respondent had taken to liaise with the client which was the subject 
of the error made in 2003 and she agreed that she made a mistake when she checked Ms Kelly Roberts’ work.  The applicant 
stated that this was the first time she had made a mistake.  The applicant stated that she spoke to Dr Talbot on 23 November 
2004 because she was emotional after receiving this letter and she gave her a medical certificate for that day. 

16 The applicant stated that she returned to work as normal on 24 November 2004 and she gave Mr Lister a copy of her response 
to his letter of 23 November 2004 late in the afternoon (Exhibit A9).  The applicant stated that after giving Mr Lister this letter 
she had no further contact with him that day.  The applicant stated that the day progressed as normal and she was training a 
new person called Karen to undertake her job.  The applicant understood that the respondent did not tell her replacement that 
she would be filling in for the applicant whilst she was on maternity leave. 

17 The applicant stated that the following morning she arrived at work and another letter from Mr Lister was on her desk.  The 
applicant stated that she understood from this letter that the reprimand he had given to her on Tuesday remained in place.  The 
applicant stated that she believed that there were a number of inconsistencies in Mr Lister’s letter, for example the applicant 
stated that the amount the client had been undercharged was $6,445.98 and not $17,500.00.  The applicant stated that after she 
read Mr Lister’s letter she was in total disbelief and she could not understand why another letter had been given to her.  The 
applicant stated that she was upset, confused, devastated and distressed at the time and it was difficult for her to undertake her 
duties.  The applicant also claimed that the respondent should have discussed its concerns with her instead of writing such a 
severe letter.  The applicant stated that after waiting for Ms Alcock to return to the office she told Ms Alcock that she had to 
leave because she had to think of herself and her baby and under the circumstances she could not remain at work.  The 
applicant stated that Ms Alcock told her she was overreacting and that she should pull herself together.  The applicant 
maintained that she did not tell Ms Alcock that she would not be coming back to work.  The applicant stated that Ms Alcock 
then phoned Mr Lister who came into her office and spoke to her and even though the applicant stated that she appeared calm 
she was “all shaky and not clear in what I was thinking or doing or saying” (transcript page 65).  The applicant gave evidence 
that Ms Alcock said to Mr Lister “‘Julie has got something to say to you’ and he just looked at me and Charlotte said that I was 
leaving and he said, ‘What for the day, the week, the month?’”(transcript page 65).  The applicant maintained that she did not 
resign and the word resignation was not stated by anyone during this discussion.  The applicant stated that it was possible that 
the respondent misunderstood her intentions and thought she was resigning.  The applicant stated that at the end of this 
conversation she stated that she had to leave and would let the respondent know her position in writing that afternoon or the 
next day.  The applicant reiterated that she was never asked to resign nor did she offer her resignation.  After the applicant had 
further discussions with Mr Lister and Ms Alcock, Mr Lister escorted the applicant to her car to collect the respondent’s 
backup tapes and the applicant stated Mr Lister told her then that it was not his intention for the applicant to resign and that she 
was making the right decision for he baby.  The applicant stated that she did not disagree or agree with his statement and she 
told Mr Lister that she was distressed and needed to calm down.  The applicant visited Dr Caddy after leaving the respondent’s 
premises and obtained a medical certificate for one week (see Exhibit R1). 

18 On the afternoon of 25 November 2004 the applicant telephoned Ms Alcock and told her that she had obtained a medical 
certificate and would be returning to work after one week and when Ms Alcock questioned the basis of the applicant’s absence 
she told her that it was due to stress.  Ms Alcock then told her that this was self-inflicted and she would be required to bring the 
certificate into work and speak to Mr John Stramsek, the respondent’s Director.  At the time Ms Alcock did not refer to the 
applicant having already resigned nor did she ask if the applicant was seeking to withdraw her resignation. 

19 The applicant stated that she had to leave the respondent’s premises abruptly on 25 November 2004 because she was in a poor 
state of mind and she had to remove herself from the work environment.  The applicant maintained that on 25 November 2004 
she did not state that she would put her resignation in writing and she did not tell anyone she was resigning and the applicant 
gave evidence that she did not state that she would be faxing a letter of resignation to the respondent on the afternoon of 
25 November 2004 or the next day, nor did she tell Ms Alcock that she was going to withdraw her resignation. 

20 The applicant stated that she spoke to Mr Lister on the phone on the morning of 26 November 2004 which was the first time he 
was available and told him that she had spoken to Ms Alcock the day before and had faxed a medical certificate covering one 
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week to the respondent that morning.  Mr Lister responded by saying he had already sent a letter to her stating that she could 
not return to work. 

21 The applicant was emphatic that she did not resign on 25 November 2004 and stated that on this date she told the respondent 
that she would be leaving and would let the respondent know her intentions in writing. 

22 On 2 December 2004 the applicant wrote to Mr Lister confirming that she had not resigned. 
23 The applicant maintained that when she spoke to her colleagues Ms Jody Finnis, Mr Glyn Wood and Mr Lloyd Watson on 

25 November 2004 she did not tell them that she had resigned and the applicant claimed that she did not remove her personal 
effects from the respondent’s premises on 25 November 2004.  The applicant stated that she only had a coffee cup on her desk 
and that she regularly took this home and the applicant stated that it was her normal practice to give the cashbox keys to 
another employee to do the banking if she was not at work. 

24 The applicant maintained that she had no intention of leaving the respondent as she only had eight weeks of work left before 
commencing maternity leave. 

25 The applicant stated that she kept a diary of the events surrounding the deterioration of her situation at work and the applicant 
referred to a number of days in July, August, September and November 2004 where she made notes in this diary about the 
declining relationship between her and Ms Alcock (see Exhibit A15). 

26 The applicant conceded that she had been late to work on occasions but she claimed that other employees were also late on 
occasions. 

27 The applicant maintains that she was terminated because the respondent had already advertised for an alternative employee to 
fill her position.  The applicant is not seeking reinstatement and she is seeking eight weeks’ pay, which was the duration of the 
time she would have worked with the respondent prior to commencing maternity leave. 

28 Under cross-examination Ms Lamp stated that she started making diary entries when her situation at work with Ms Alcock 
started to deteriorate and the applicant stated that she usually wrote her diary entries around the time events took place.  The 
applicant claimed that the deterioration in her relationship with Ms Alcock was reflected in Ms Alcock’s attitude towards her 
after she told her that she was pregnant at the beginning of July 2004 and the applicant maintained that Ms Alcock verbally 
harassed her after July 2004.  The applicant stated that even though Ms Alcock was often insulting this was not intentional on 
her part and she claimed that Ms Alcock was frequently abrupt and abusive towards the applicant.  The applicant stated that 
she only had a problem with Ms Alcock after she became pregnant.  The applicant stated that she included details about her 
friend Ms Roberts leaving in her diary because Ms Alcock was stressed by her departure as she had to find a replacement for 
her.  The applicant maintained that when she was unwell on 18 August 2004 she believed that Ms Alcock was rude and abrupt 
towards her at the time and she claimed that Ms Alcock wanted the applicant to return to work as quickly as possible.  The 
applicant stated that her diary entry dated 27 August 2004 was indicative of Ms Alcock’s attitude towards her.  The applicant 
stated that she told Dr Talbot about the problems she had with Ms Alcock.  The applicant denied that some of her diary entries 
were written after she was terminated.  The applicant stated that the entry she made in her diary about 23 November 2004 and 
the attachment was written on the evening of 23 November 2004 and she stated that the entries for that week were written at 
the time the events occurred. 

29 The applicant stated that Ms Alcock did not warn her about being late to work but she did encourage her to be on time for work 
and the applicant stated that Ms Alcock once told her that she was concerned when the applicant was late for work as 
Ms Alcock had to suffer the consequences of the applicant’s behaviour.  The applicant stated that Ms Alcock was aware that 
she worked extra hours and sometimes worked during her lunch break and after work. 

30 The applicant maintained that she was not advised by the respondent not to use her mobile phone and she did not recall often 
being in tears whilst on the phone when at work. 

31 The applicant was asked about the letter she received from Mr Lister on 23 November 2004.  The applicant stated that she was 
aware that the error made in 2003 amounted to a mistake approximating $6000 and that she agreed that it was her job to check 
invoices to make sure that they were correct and she conceded that she did not pick up the mistake made by Ms Roberts.  The 
applicant maintained that the calculation on the invoice was correct however the wrong rate was used to calculate the amount 
on the invoice.  The applicant stated that even though she checked the rental card for this client she misread the amount to 
charge and she stated that it was an easy mistake to make.  The applicant stated that this was the first time that a problem of 
this nature had occurred.  The applicant stated that if she had not picked up the error no one would have known and that she 
was not in a position to pick the error up any earlier in the year as an invoice was not raised for this client in March 2004. 

32 The applicant stated that the respondent’s view about the error was unreasonable as Ms Roberts was not reprimanded for the 
error and only the applicant was blamed for the error.  The applicant was also annoyed because Mr Lister’s letter was sent two 
months after the error had been rectified.  The applicant again stated that she was upset that Mr Lister did not discuss his 
concerns directly with her. 

33 The applicant stated that she had invoiced the client involved and understood that the client had accepted that an error had been 
made and that it had to pay the account and the applicant stated that Ms Finnis told her to raise a new invoice after she picked 
up the error and Ms Finnis advised her that she would tell Mr Lister about the error. 

34 The applicant stated that she was distressed after she received Mr Lister’s letter on 23 November 2004 and as she had not been 
feeling well that morning she went home after telling Ms Alcock that she was leaving.  When she arrived home she rang 
Ms Alcock and told her that she had received a letter from Mr Lister and she then rang Dr Talbot.  As she could not get an 
appointment with her she had a discussion with Dr Talbot about Mr Lister’s letter and because she was upset Dr Talbot thought 
it was best for the applicant to take the rest of the day off. 

35 The applicant maintained that Mr Lister’s response to her letter to him dated 24 November 2004 was written in an 
inappropriate tone and she believed that if he discussed the situation with her the issue would not have escalated and the 
applicant stated that Mr Lister had previously discussed issues with her. 

36 The applicant stated that she was anxious when she saw Mr Lister’s letter on her desk on 25 November 2004 and the applicant 
stated that because she was six months pregnant she was also distressed.  The applicant thought she was being victimised at the 
time however she conceded that there was nothing in Mr Lister’s two letters which threatened her ongoing employment with 
the respondent.  The applicant stated that she did not feel that she was in a position to continue training her replacement if her 
integrity was being questioned and whilst in a distressed state and she stated that her confidence was shattered by Mr Lister’s 
letter. 

37 The applicant stated that after she received Mr Lister’s second letter on 25 November 2004 she rang her partner, she may have 
collected her mug to take home, which she did on a regular basis and she spoke to Ms Debbie Cunningham about Mr Lister’s 
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letter.  The applicant stated that she spoke to Ms Finnis and told her she was leaving and she waited five to ten minutes for 
Ms Alcock to return to let her know that she had to leave.  The applicant stated that she went into Ms Alcock’s office and told 
her she was leaving as she could not be at work at that time as the situation was too emotional for her and she could not train 
her replacement and she advised Ms Alcock that because she could not stay she would let her know her position in writing 
some time later.  The applicant stated that Mr Lister was then called into Ms Alcock’s office and Ms Alcock told him that the 
applicant had something to say and Ms Alcock told Mr Lister that the applicant was leaving.  In response the applicant nodded 
and Mr Lister asked for how long.  The applicant said she could not be there at that point in time as the health of her and her 
baby were her priorities.  The applicant reiterated that she never stated that she was resigning.  The applicant stated that 
Mr Lister asked her if she was sure she wanted to leave and the applicant stated ‘yes’ she needed to get out as soon as possible 
as she was a ‘wreck’.  The applicant stated that she was very upset and had to see her doctor.  The applicant then spoke to 
Mr Glyn Wood and told him she was leaving and she stated that she always let him know if she was leaving the office.  The 
applicant could not recall telling Mr Wood that she was not coming back nor did she believe that she would have used these 
words.  The applicant did not tell Mr Lloyd Watson that she hated the place and was leaving but she recalled telling him that 
she was leaving for the day.  The applicant stated that she had to let Ms Alcock, Mr Wood and Mr Watson know that she was 
leaving as Ms Alcock was her supervisor and because of her normal interactions with Mr Wood and Mr Watson.  The 
applicant stated that she then left the office with Mr Lister to get the backup tapes from her car and that she and Mr Lister 
discussed the applicant only having eight weeks of work left. 

38 When the applicant saw Dr Caddy later that afternoon she showed him Mr Lister’s letters and she told him that she could not 
be at work.  The applicant stated that she did not discuss resigning with him that day although the applicant stated that she had 
a discussion with Dr Caddy after receiving the letter from Mr Lister on 26 November 2004 referring to the respondent not 
accepting the retraction of her resignation. 

39 The applicant stated that when she spoke to Ms Alcock on the afternoon of 25 November 2004 she did not mention retracting 
her resignation. 

40 The applicant stated that she did not check on the entitlements due to her before she left work on 25 November 2004 as she 
was too distressed and the applicant stated that leaving work on 25 November 2004 was not premeditated. 

41 The applicant stated that she was not reprimanded by the respondent until 23 November 2004 and the applicant stated that she 
had not been given a formal warning for being late to work although she conceded that Ms Alcock mentioned that the applicant 
would be receiving a formal warning about this issue during her conversation with her on 23 November 2004.  The applicant 
also stated that the use of her mobile phone was never raised with her by the respondent. 

42 The applicant stated that after she received the letter from Mr Lister dated 23 November 2004 she believed that if she made 
one more error she would no longer have a job with the respondent. 
Respondent’s evidence 

43 Ms Alcock has worked with the respondent and its related companies for thirty years.  Ms Alcock is responsible for the 
respondent’s accounts and she hires and supervises office staff including employees in the accounts and reception areas.  
Ms Alcock stated that throughout her employment with the respondent she has supervised approximately three employees who 
have been pregnant, as well as the applicant and she stated that she had no complaints from these employees.  Ms Alcock 
believed she had a good relationship with the applicant and stated that at one stage the applicant described Ms Alcock as being 
like a sister to her.  Ms Alcock stated that the applicant was initially methodical and keen when undertaking her work and she 
was an impressive employee, however after a while she was not as efficient as she spent a substantial amount of time dealing 
with personal matters and she stated that on occasions her work was not up to date or completed as quickly as it could have 
been. 

44 Ms Alcock stated that she observed the applicant crying in her office on a number of occasions when she was on the telephone. 
45 Ms Alcock stated that when the applicant told her that she was pregnant Ms Alcock told her that she was happy for her and 

Ms Alcock stated that after the applicant became pregnant she occasionally would ask her how she was going.  The applicant 
initially asked her not to tell anyone she was pregnant as it was early on in her pregnancy and after it became apparent several 
weeks later that others in the office knew about her pregnancy Ms Alcock asked the applicant if it was appropriate to tell 
Mr Stramsek and Mr Lister. 

46 Ms Alcock stated that before she went on holidays in September 2004 both the applicant and Ms Finnis took on additional 
tasks to assist her. 

47 Ms Alcock stated that after Ms Roberts left the respondent advertised for a replacement for the applicant while she was on 
maternity leave and she stated that this person would be expected to undertake some of Ms Roberts’ former duties. 

48 Ms Alcock stated that after the applicant became pregnant her attitude towards the applicant did not change and the applicant 
did not raise any concerns with her.  Ms Alcock stated that she was unaware that the applicant was keeping a diary and 
Ms Alcock stated that she was upset by some of the applicant’s comments in her diary.  Ms Alcock commented on some of the 
applicant’s diary entries.  Ms Alcock denied that she asked the applicant on 13 July 2004 if her baby was dead and Ms Alcock 
stated that when the applicant told her she was worried and upset on 18 August 2004 about pains she was experiencing she told 
her not to worry and if her own doctor was unavailable to see the first doctor she could and she asked the applicant if she 
would be returning to work that day as wages were due to be paid the following day.  Ms Alcock stated that on 19 August 2004 
she agreed that the applicant dropped off some tapes to her.  Ms Alcock denied that she told the applicant on 29 July 2004 that 
she wanted 100 per cent from her and she stated that she did not tell the applicant that her performance was unsatisfactory 
because she was pregnant.  Ms Alcock did not recall being angry at the applicant on 27 September 2004 but she stated that she 
may have been disappointed that the applicant was not going to be at work as Ms Alcock had just returned from holidays and 
needed to catch up on her work. 

49 Ms Alcock stated that she had no issue with the applicant taking maternity leave. 
50 Ms Alcock stated that on the morning of 23 November 2004 the applicant did not appear to have any concerns but she stated 

that when she later contacted the applicant she was in tears and the applicant told her that she had to leave the respondent’s 
office.  Ms Alcock stated that after leaving the applicant rang her from home to ask if she was aware that the applicant had 
been given a letter by Mr Lister.  Ms Alcock stated that she told the applicant she was not aware of this letter however she 
advised the applicant to respond in writing to Mr Lister or to arrange to see him.  Ms Alcock stated that she also gave the 
applicant a lecture at the time about how she should be coping better with the stresses of her job.  Ms Alcock stated that she 
was annoyed that the applicant had left work that day because the applicant was not sick and she had been told that the 
applicant had been in late that day and she was not available to train her replacement.  Ms Alcock stated that as a result she felt 
she had to give the applicant a letter of warning about being late for work and Ms Alcock stated that she wrote this letter of 
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warning that day and left it on the applicant’s desk (Exhibit R6).  Ms Alcock stated that she had previously spoken to the 
applicant about arriving late to work and she stated that on a number of occasions she had asked her to be at work on time.  
Ms Alcock stated that even though she did not arrive at work prior to the applicant on 23 November 2004 she had been advised 
by other employees that the applicant had arrived late. 

51 Ms Alcock stated that on 24 November 2004 the applicant worked as normal and she understood the applicant trained her 
replacement. 

52 Ms Alcock stated that when she arrived at the office at approximately 9.30am on 25 November 2004 she saw that the applicant 
was in her office crying and as the applicant was in no state to do the banking Ms Alcock went to the bank to collect money for 
the employees’ wages.  Ms Alcock stated that when she returned the applicant was at the reception desk with her bag and the 
applicant then came into Ms Alcock’s office.  Ms Alcock stated that the applicant was emotional but not crying and she was 
firm and knew what she wanted to say.  Ms Alcock stated that the applicant told her that she was leaving, she had had enough 
and that she was leaving for good.  Ms Alcock then rang Mr Lister and asked him to come into her office as the applicant had 
something to say.  The applicant told Mr Lister that “she’s leaving, she’s resigning, she has to think of her baby” and that she 
will be faxing in a letter of resignation later that afternoon or the next day and she stated that she had to think of her baby 
(transcript page 226).  Ms Alcock stated that the applicant was adamant that she was resigning and leaving the respondent.  
Mr Lister then escorted the applicant to her car to pick up the respondent’s backup tapes.  Ms Alcock stated that the applicant’s 
office had been tidied and the cash box and key had been put in Ms Alcock’s office which was not the applicant’s normal 
procedure. 

53 Ms Alcock stated that when the applicant contacted her by telephone between 1.00pm and 1.30pm that afternoon she had a 
different demeanour.  Ms Alcock stated that the applicant told her she would not be resigning, that she wanted to withdraw her 
resignation and that she had been to her doctor and been given a week off.  Ms Alcock stated that she could not accept the 
applicant withdrawing her resignation and she told the applicant that she had to take the issue up with Mr Lister and 
Mr Stramsek. 

54 Ms Alcock made a statement on 17 December 2004 about the events surrounding the applicant ceasing employment with the 
respondent (Exhibit R7). 

55 Under cross-examination Ms Alcock stated that notwithstanding the applicant’s pregnancy her relationship with the applicant 
was constant and that if there was a change in the relationship it was unknown to her.  Ms Alcock stated that even though she 
had some minor performance issues with the applicant prior to July 2004 she never warned the applicant about her 
performance.  Ms Alcock stated that the applicant always knew that her job was safe and she did not do anything to prevent the 
applicant returning to work after taking a period of maternity leave. 

56 When asked why the advertisement for the applicant’s replacement did not refer to it as a short term position Ms Alcock stated 
that it was difficult to find staff and as Ms Roberts’ job needed replacing the respondent intended to retain the applicant’s 
replacement to undertake some of Ms Roberts’ work after the applicant returned from maternity leave.  Ms Alcock understood 
that the applicant was aware that she would be replaced whilst on maternity leave. 

57 Ms Alcock stated that she was disappointed that the applicant did not work on 27 September 2004 but she stated that she was 
not angry with the applicant at the time. 

58 Ms Alcock was asked about the letter of warning she prepared for the applicant.  Ms Alcock stated that when the applicant was 
late on 23 November 2004 this was the last straw, she was annoyed with the applicant for leaving after receiving Mr Lister’s 
letter as her replacement was left without someone to train her and her area was behind in its work as she had been busy 
interviewing to fill the applicant’s job.  Ms Alcock stated that she may not have given the applicant a warning at this time if the 
applicant had not left the office that morning.  Ms Alcock stated that she put the letter of warning on the applicant’s desk on 
the afternoon of 23 November 2004 and she stated that the applicant was aware that if she continued to be late then her wages 
would be reduced accordingly.  Ms Alcock stated that she did not pay the applicant for the hours she did not work on 
23 November 2004 as she was annoyed that the applicant had left. 

59 Ms Alcock understood that Mr Lister was aware in September 2004 about the accounting error involving the applicant. 
60 Ms Alcock agreed that it would have been better for the applicant and Mr Lister to discuss the issues surrounding the 

accounting error however she did not believe that Mr Lister’s letter was unfair.  Ms Alcock agreed that this error was the first 
error of this nature made by the applicant.  Ms Alcock stated that if the applicant wanted to discuss Mr Lister’s letter with him 
she would have assisted her if the applicant wanted her to do so. 

61 Ms Alcock was asked about her conversation with the applicant on 25 November 2004.  Ms Alcock stated that the applicant 
told her that she was leaving for good and she stated that the applicant had all of her possessions in her hand when she made 
this statement.  Ms Alcock stated that she possibly had some books and then later said that she recalled that she was not 
carrying any books. 

62 Ms Alcock stated that she did not always see what the applicant took home at night as she left the office at 5.00pm and she 
stated that the applicant was sometimes still dealing with the backup tapes and remained at work after her normal finishing 
time of 5.00pm. 

63 Ms Alcock stated that when Mr Lister spoke to the applicant on 25 November 2004 he asked her about going and the applicant 
told them that she was resigning and would be faxing through confirmation of her resignation later that afternoon or the next 
day.  Ms Alcock stated that as the applicant had made up her mind to leave there was therefore no reason to ask her not to go. 

64 Ms Alcock stated that because the applicant did not give the respondent the required one week’s notice she withheld five days 
of the applicant’s wages. 

65 Ms Alcock stated that the applicant was always late throughout her employment and she spoke to her about this on ten or 
eleven occasions. 

66 When asked about the applicant’s performance Ms Alcock stated that the applicant sometimes did not perform to the best of 
her ability as she brought a lot of personal issues into the workplace.  Ms Alcock stated that she assisted the applicant to 
undertake her work and she stated that she was always picking up the pieces for her as she was aware that the applicant was 
not coping. 

67 Mr Lister has been the respondent’s General Manager since 1998 and has worked with the respondent for eighteen years.  
Ms Alcock reports to Mr Lister.  Mr Lister described Ms Alcock as a good person and a loyal employee and he stated that she 
was a competent supervisor who was to the point, open and fair. 
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68 Mr Lister stated that he became aware that a client had been undercharged on 9 November 2004 and Mr Lister acknowledged 
that the original mistake occurred at a time when the respondent was busy and when Ms Roberts was seconded to work with 
the applicant.  Mr Lister understood that the fault was identified by the applicant in September 2004 and an invoice was raised 
for the shortfall which was sent to the client at the same time as a standard invoice was sent.  Mr Lister stated that the client 
understood that it was being double billed and though that it was a mistake and contacted the respondent.  Mr Lister 
understood that even though the client was initially unhappy the client was pacified by the respondent’s Managing Director.  
Mr Lister stated that he had no direct contact with the client over this mistake.  Mr Lister felt that the issue had not been 
handled well and that the new invoice should have been discussed with the client prior to it being sent to the client and 
Mr Lister felt that the applicant should be advised of the problems created for the respondent by this error and Mr Lister stated 
that the applicant should have supervised her staff better.  Mr Lister felt the best way to communicate his concerns to the 
applicant was by letter which he gave to the applicant on 23 November 2004.  Mr Lister stated that he had discussed previous 
errors that the applicant had made but these mistakes were not of the magnitude of the 2003 error.  Mr Lister stated that he 
wrote a letter to the applicant so that she would understand the effect this error would have on the respondent’s relationship 
with the client and for her to acknowledge her responsibilities as a supervisor.  Mr Lister stated that he did not discuss the letter 
with the applicant as the applicant was aware of the issues. 

69 Mr Lister stated that the letter to the applicant dated 23 November 2004 was only a reprimand and he did not want it being 
misconstrued as anything else.  Mr Lister stated that he was astonished by the applicant’s response which he received the 
following day as she denied responsibility for the error and the applicant falsely stated in the letter that the invoice was correct.  
As he could not allow the applicant to think that her actions were okay and as he believed the applicant did not understand the 
intent of his first letter and that the applicant could not blame another employee she was supervising, Mr Lister responded to 
the applicant in writing to ensure that the applicant did not misinterpret his intentions.  Mr Lister believed that the language 
contained in his letter was appropriate. 

70 Mr Lister stated that he was called into Ms Alcock’s office on 25 November 2004 and was told by her that the applicant had 
something to say.  Mr Lister stated that he had a fair idea of what was going on because he had already been speaking to 
another employee Mr Watson that morning about the applicant leaving.  Mr Lister stated that after he came into Ms Alcock’s 
office the applicant told him that she was leaving and Mr Lister stated that he was exasperated as the applicant had left on 
Tuesday because of the first letter he wrote to her and Mr Lister stated that the applicant was packed and ready to leave when 
he spoke to her.  Mr Lister then asked the applicant how long she was leaving for and he asked her if she was going for good, 
for a day or was she resigning.  Mr Lister stated that the applicant replied yes and that she had to think of her baby.  Mr Lister 
stated that the applicant did state that she was resigning but he stated that she confirmed she was resigning when he twice 
asked her if that was her intention.  Mr Lister stated that Ms Alcock then told the applicant that her reaction was over the top 
and that the letter Mr Lister wrote to the applicant was part of his role as a manager and Mr Lister stated that he told the 
applicant it was not his intention for the applicant to leave.  Mr Lister then asked the applicant to confirm her resignation in 
writing and she said she would do so later that afternoon.  Mr Lister then walked with the applicant to the car park to pick up 
the respondent’s backup tapes and he told the applicant that he had no intention of seeking her resignation but he understood 
that the applicant was having difficulty coping.  Mr Lister reiterated that during his conversation with the applicant in 
Ms Alcock’s office on 25 November 2004 she told him that she was leaving and going for good and that when he asked her if 
she was resigning the applicant said yes.  Mr Lister stated that the parting of the applicant and the respondent was amicable and 
he stated that the applicant told him that she only had eight weeks to go until the birth of her baby and would have to work out 
how to deal with the Christmas period.  Mr Lister stated that he was aware that the applicant had been crying that morning and 
stated that this was not unusual but he stated that when he spoke to the applicant when she was with Ms Alcock the applicant 
was calm, precise and calculating and Mr Lister believed that the applicant’s decision was calculated and he understood that 
the applicant wanted to leave. 

71 Mr Lister stated that the applicant was effectively leaving the respondent in the lurch as the respondent was coming up to its 
biggest pay month and he needed the applicant to send out invoices to reduce the debtors list and increase the cash flow to fund 
the wages for the Christmas period and there was a trainee to train.  Mr Lister stated that he did not want to terminate the 
applicant and it was vital that she remain employed with the respondent given that it was a busy period. 

72 Mr Lister stated that Ms Alcock approached him later that afternoon and told him that the applicant had contacted her and 
wanted to withdraw her resignation and had a doctor’s certificate for that day and the following week.  Mr Lister stated that he 
had a discussion with Ms Alcock and Mr Stramsek about the situation and the respondent decided that it was in the best 
interests of everyone not to allow the applicant to withdraw her resignation.  As a result Mr Lister wrote to the applicant on 
25 November 2004 telling the applicant that the respondent did not accept the withdrawal of her resignation. 

73 Mr Lister stated that the applicant telephoned him on the morning of 26 November 2004 to tell him that she had sent a medical 
certificate to the respondent and he told the applicant that he had sent her a letter the day before. 

74 Mr Lister stated that he was astonished when he received a letter from the applicant approximately one week later denying that 
she had resigned because he believed that the applicant had resigned and that she had spoken to others about resigning on 
25 November 2004.  As a result he wrote to the applicant on 3 December 2004 confirming this understanding (Exhibit A14). 

75 Mr Lister stated that he prepared a statement on 17 December 2004 about the events leading up to 25 November 2004 (Exhibit 
R8). 

76 Under cross-examination Mr Lister stated that he was unaware when the client involved in the accounting error complained 
about receiving an extra invoice and Mr Lister stated that he believed that the applicant had handled the matter incorrectly by 
not contacting the client prior to issuing the additional invoice.  He conceded, however, that this issue was not raised in his 
letter to the applicant dated 23 November 2004.  Mr Lister stated that he intended to discuss the letter dated 23 November 2004 
with the applicant after it was read by her and Mr Lister stated that when he gave the letter to the applicant he told her that she 
could respond to it formally or sit down and talk about it with him however he never had the opportunity to talk to her about 
the letter because the applicant responded in writing.  Mr Lister did not believe that his letter to the applicant was severe and he 
stated that in his view it was precise and to the point. 

77 Mr Lister stated that his letter to the applicant dated 23 November 2004 did not contain threatening language and Mr Lister 
stated that reprimanding an employee was different to issuing a warning. 

78 Mr Lister stated that after a discussion with Ms Alcock on the afternoon of 23 November 2004 he became aware that the 
applicant had gone home after reading his letter and he was also aware that Ms Alcock had issued the applicant with a letter of 
warning that day.  Mr Lister stated that he understood the applicant was reasonably efficient at her job and he stated that like 
all employees she had ups and downs. 
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79 Ms Finnis is an Executive Assistant and has worked with the respondent for six years.  She described Ms Alcock as a 
wonderful person who was friendly to her fellow employees and she stated that she had never had a problem working with her 
or with the way Ms Alcock treats employees.  Ms Finnis stated that on quite a few occasions she observed the applicant crying 
on the telephone.  Ms Finnis stated that when she approached the applicant on 25 November 2004 at the reception desk the 
applicant told her that she was leaving and when she was asked why she stated that the applicant had decided to leave and 
Ms Finnis left it at that.  Ms Finnis stated that she was aware that there was a problem that the applicant was involved with in 
relation to an invoice issued to a client and that the applicant had made her aware of this mistake.  Ms Finnis stated that she 
checked the error and asked the applicant to issue an adjustment invoice and advised the client that this would be happening.  
Ms Finnis told Mr Stramsek of the situation and then told Mr Lister about this problem approximately one week after he 
returned from leave but by that time she had already sorted the issue out with Mr Stramsek and an invoice had been sent to the 
client. 

80 Mr Watson is the respondent’s Service Manager and he has worked for the respondent for ten years.  Mr Watson works with 
Ms Alcock and he stated that he likes working with her and that she deals well with staff.  Mr Watson stated that he had 
ongoing interaction with the applicant and Mr Watson stated that he would not normally be advised by the applicant if she was 
leaving the respondent’s office early.  Mr Watson stated that on 25 November 2004 the applicant came into his office, she was 
upset and told him that she was leaving and that she hated this place and she wished him all the best.  Mr Watson asked her if 
she was okay and then wished her well.  Mr Watson understood from this conversation that the applicant was leaving and had 
resigned.  Mr Watson stated that he then spoke to Mr Lister and told him that the applicant was leaving and Mr Lister 
responded by saying that the applicant had not handed her resignation to him. 

81 Under cross-examination Mr Watson recalled that the applicant was distressed on 23 November 2004.  Mr Watson stated that 
during his conversation with the applicant on 25 November 2004 it seemed clear to him that the applicant had resigned even 
though the applicant did not say she was resigning. 
Submissions 

82 The applicant maintains that she did not resign from her employment with the respondent and that she had no intention of 
resigning on 25 November 2004 as the respondent had already approved the applicant taking twelve months’ parental leave 
commencing eight weeks after 25 November 2004 (see Exhibits A6 and A7). 

83 The applicant argues that the respondent’s witnesses gave conflicting evidence about whether or not she resigned on 
25 November 2004 and the applicant claims that the evidence she gave that she did not resign on that date was unshaken and 
consistent.  In support of the applicant’s claim that she did not resign the applicant maintains that on the afternoon of 
25 November 2004 she notified Ms Alcock that she would be taking a week’s sick leave from 25 November 2004 and sent the 
respondent a medical certificate confirming this leave soon after speaking to Ms Alcock.  Whilst the applicant admits that she 
told some staff members that she was leaving on 25 November 2004 she did not tell them that she was resigning and the 
applicant argues that the respondent misinterpreted her statements that she was leaving on 25 November 2004 as a resignation. 

84 The applicant argues that even if the respondent believed that the applicant resigned on 25 November 2004 it failed to allow 
the applicant a cooling off period and the applicant maintains that she was not allowed to reconsider her decision to leave the 
respondent’s premises as the respondent confirmed that it had accepted the applicant’s resignation on 25 November 2004 
which was the day she left.  The applicant also argues that when she ceased employment with the respondent she was 
distressed and that her actions in leaving the respondent were not premeditated. 

85 The applicant argues in the alternative that if the Commission finds that she resigned on 25 November 2004 the applicant 
claims that she was constructively dismissed by the respondent.  The applicant argues that the respondent’s actions towards 
her, particularly the actions of Mr Lister and Ms Alcock in the period 1 July 2004 to 25 November 2004, contributed to the 
cessation of the applicant’s employment with the respondent.  The applicant maintains that Ms Alcock was not supportive of 
her during her pregnancy and that a number of the applicant’s diary entries for the period July 2004 through to 25 November 
2004 confirm the deterioration of the relationship between herself and Ms Alcock.  Dr Talbot corroborated the applicant’s 
evidence in this regard as she stated that after she started treating the applicant from July 2004 onwards the applicant was 
stressed due to Ms Alcock’s attitude towards the applicant.  The applicant argues that the respondent failed to take into account 
that she was pregnant and was experiencing emotional difficulties prior to and at the time she ceased employment with the 
respondent and the applicant also argues that Ms Alcock’s threat to issue the applicant with a warning letter on 23 November 
2004 contributed to the applicant being distressed.  The applicant also argues that she suffered stress on both 23 and 
25 November 2004 in response to the untimely and unwarranted letters of warning from Mr Lister and the applicant argues that 
these letters were part of a process designed to terminate the applicant.  The applicant also maintains that the two warnings 
issued to her on 23 November 2004 constituted an abuse of process.  The applicant therefore argues that Mr Lister put 
unreasonable pressure on her to leave.  The applicant claims that the respondent issued the applicant with a number of warning 
letters at the end of November 2004 with a view to terminating her and the applicant questions the timing of the letters given to 
her by Mr Lister as they were given to the applicant some time after he became aware that a client had been incorrectly billed.  
The applicant rejects Ms Alcock’s claim that she was warned about being late to work and whilst the applicant admits to 
having some discussions with Ms Alcock about being late the applicant argues that these discussions were never of a formal 
nature. 

86 The applicant argues that after the applicant indicated that she wanted to take 12 months’ parental leave the respondent moved 
to permanently replace her because when the respondent advertised this position it did not state that this position was for a 
limited duration. 

87 The applicant argues that she was denied procedural fairness as Mr Lister did not discuss his concerns directly with the 
applicant and the applicant also argues that she was treated unfairly as the first warning letter given to her on 23 November 
2004 related to an incident that occurred twelve months previously and concerned a mistake made by another employee.  The 
applicant argues that even though she gave a reasonable response to Mr Lister’s concerns he decided to continue giving the 
applicant a warning. 

88 The applicant relies on Trevor Durham and Western Australian Government Railways Commission Trading as Westrail (1995) 
75 WAIG 3163, The Attorney General v Western Australian Prison Officers’ Union of Workers (1995) 75 WAIG 3166, 
Mohazab v Dick Smith Electronics Pty Ltd (1995) 62 IR 200 and Leanne Bramwell v Swan Yacht Club (Inc) (1997) 77 WAIG 
1996 in support of its claim that the applicant was unfairly terminated. 

89 The applicant therefore argues that she was not given ‘a fair go all round’ and as reinstatement is impracticable the applicant 
argues that she is entitled to compensation of six months’ pay. 
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90 The respondent argues that it did not intend to nor did it act in a manner which resulted in the cessation of the applicant’s 
employment with the respondent.  The respondent contends that the applicant resigned of her own volition and that as the 
applicant was not dismissed the Commission has no jurisdiction to deal with this application. 

91 In support of its claim that it did not act in such a way to force the applicant to resign the respondent argues that Dr Talbot 
confirmed that the only occasion the applicant presented to her in a distressed condition complaining she felt victimised and 
harassed by Ms Alcock was on 27 September 2004.  The respondent also submits that whilst the applicant recorded a number 
of concerns in her diary about issues with Ms Alcock in the months leading up to November 2004 it argues that the diary 
entries are not a reliable contemporaneous record of events and should be given little or no weight and claims that many of the 
incidents the applicant relies on claiming that she was victimised and harassed by Ms Alcock are either denied or were 
explained by Ms Alcock.  The respondent argues that Ms Alcock showed reasonable concern for the applicant’s welfare and 
the respondent argues that it is significant that the applicant did not report any alleged harassment by Ms Alcock to the 
respondent’s general manager or managing director.  The respondent had procedures for dealing with grievances and the 
applicant ignored Dr Talbot’s advice to discuss her concerns with her supervisor and none of the respondent’s witnesses were 
made aware of any alleged harassment of the applicant by Ms Alcock and the applicant did not call any evidence in support of 
her claims.  The respondent therefore argues that the applicant perceived that Ms Alcock was harassing her and there was no 
substance to the applicant forming this view. 

92 The respondent argues that the letter Mr Lister gave to the applicant on 23 November 2004 could not be regarded as 
constituting any immediate threat to the applicant’s employment nor was anything stated in the letter to destroy the relationship 
of trust and confidence between the applicant and the respondent.  Mr Lister regarded this letter as a reprimand of the applicant 
and the respondent argues that it was reasonable for Mr Lister to write the second letter dated 24 November 2004 to the 
applicant in response to the applicant’s letter because it was Mr Lister’s view that the applicant did not understand the points 
he was trying to make in his first letter. 

93 The respondent rejects that the three letters given to the applicant in late November 2004 constituted three warnings with the 
purpose of engineering the applicant’s termination and regards the applicant’s claim in this regard as fanciful (see exhibits A8, 
R6 and A10).  Mr Lister gave evidence that if he was going to use the letter dated 23 November 2004 as part of the 
respondent’s normal disciplinary process he would have adopted a different approach and as the respondent’s disciplinary 
policy has an appeal process the applicant could have utilised this process if she believed that his initial letter was disciplinary 
in nature.  The respondent does not deny that the applicant was upset after she received Mr Lister’s letters but it denies that this 
was because the applicant considered her employment to be in jeopardy and the respondent claims that the applicant was upset 
because her perception of herself as an exemplary employee was being challenged. 

94 The respondent argues that the Commission should find that the applicant resigned of her own volition on 25 November 2004.  
The respondent submits that after the applicant read Mr Lister’s second letter on 25 November 2004 she told a number of the 
respondent’s staff members that she was leaving in such a way that they believed that she was permanently leaving her 
employment with the respondent and the respondent also argues that the applicant’s behaviour on this date, which contrasted 
with her behaviour on 23 November 2004 when she received the first letter from Mr Lister, should be taken into account.  The 
respondent argues that the applicant’s actions on 25 November 2004 were the actions of an employee who had decided to 
resign and it maintains that as the applicant was composed enough to farewell a number of staff members the respondent 
argues that this decision was not made in the heat of the moment even though the respondent concedes that the applicant was 
upset at the time. 

95 The respondent argues the Commission should prefer the evidence given by the respondent’s witnesses to the evidence given 
by the applicant where there is any inconsistency as the applicant’s evidence was in the main uncorroborated and opportunities 
to corroborate the applicant’s evidence were not utilised by the applicant.  The respondent concedes that there were some 
minor inconsistencies in the evidence given by Ms Alcock and Mr Lister about their conversations with the applicant on 
25 November 2004 however the respondent submits that these variations were not significant and argues that all of the 
respondent’s witnesses had the impression, which was reasonably gained, that the applicant intended to permanently leave her 
employment with the respondent.  The respondent therefore maintains that the evidence does not support the applicant’s claim 
that she was dismissed. 

96 The respondent claims that when the applicant sought to withdraw her resignation on the afternoon of 25 November 2004 the 
respondent had every right not to accept this withdrawal as the respondent did not believe the applicant’s resignation had been 
given in the heat of the moment.  The respondent also argues that the applicant’s resignation was premeditated and that the 
applicant was composed when she left the respondent’s premises.  In the circumstances the respondent’s insistence that the 
applicant’s resignation stand was appropriate. 

97 In the alternative the respondent argues that if the Commission finds that the applicant was dismissed then the respondent’s 
actions are mitigated by the respondent’s belief that the applicant had resigned. 

98 The respondent agrees that the applicant’s reinstatement is not practicable and argues that if compensation is to be awarded to 
the applicant the amount should not exceed eight weeks’ pay which is the amount the applicant was seeking at the hearing and 
is the difference between her actual termination date and the planned commencement date of her maternity leave.  There was 
no evidence of any economic loss beyond this period and there was no evidence of any certainty that the applicant would have 
resumed employment with the respondent after twelve months of parental leave nor was there any evidence suggesting that the 
applicant would have difficulty obtaining alternative employment. 
Findings and conclusions 
Credibility 

99 I find that the applicant was a forthright witness who had a clear recollection of the events leading to her termination and I find 
that her evidence was essentially in accord with her diary entries for this period which I accept were completed by the 
applicant around the time each event occurred.  I also find that the applicant was a plausible and consistent witness.  
Notwithstanding these conclusions I find that the weight of evidence is against the applicant in relation to her version of the 
events of 25 November 2004 and her dealings with Ms Alcock.  Additionally, I find the applicant’s evidence that the stress she 
suffered in the months prior to 25 November 2004 was solely caused by events at work to be implausible and it may well be 
the case that the applicant’s perception of her interactions with Ms Alcock after July 2004 combined with a concern for her 
health and that of her unborn baby led to the applicant forming the perception that Ms Alcock was unhappy about the applicant 
being pregnant and that this contributed to the stress suffered by the applicant during this period.  After considering the 
applicant’s evidence within this context and when taking into account the evidence of Ms Alcock and the other witnesses who 
gave evidence about the way in which Ms Alcock interacted with the applicant and her other colleagues it is my view that the 
applicant exaggerated the impact of her workplace interactions with Ms Alcock on the applicant’s mental health after she 
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became pregnant.  I conclude that whilst the applicant had the view that she did not resign on 25 November 2004 her behaviour 
when she farewelled colleagues on this date was not in accord with this view.  Furthermore, her recollection about her 
conversation with Mr Lister was different to his recollection which was in accord with the statement he made soon after the 
applicant ceased working with the respondent.  On this basis I question the applicant’s evidence that she did not resign on 
25 November 2004. 

100 I have no hesitation accepting the evidence given by Dr Talbot as I found her to be credible witness who in my view gave her 
evidence to the best of her recollection. 

101 I found Ms Alcock to be a credible witness on some issues as part of her evidence was corroborated by the evidence given by a 
number of other witnesses.  However I question Ms Alcock’s evidence about her interactions with the applicant and Mr Lister 
on 25 November 2004 as some of her evidence about these discussions differed from her witness statement and Mr Lister’s 
recollection.  For example, Ms Alcock recalled that the applicant mentioned resigning on more than one occasion which was at 
odds with the evidence given by Mr Lister.  I am therefore sceptical about Ms Alcock’s recollection of the events of 
25 November 2004. 

102 I find that Mr Lister gave his evidence in a direct manner and in my view he gave his evidence to the best of his recollection 
and I have the same views about all of the other witnesses who gave evidence in these proceedings. 

103 In the circumstances I find that where there is any inconsistency in the evidence given by the applicant, Mr Lister and 
Ms Alcock about their discussions on 25 November 2004, I prefer the evidence given by Mr Lister and where there is conflict 
in the evidence given by the applicant and Ms Alcock about their interactions prior to 25 November 2004, I prefer the evidence 
given by Ms Alcock and the evidence given by the other witnesses who gave evidence for the respondent. 

104 In this particular case there needs to be a determination as to whether or not the applicant resigned or was terminated by the 
respondent as an unfair dismissal claim brought pursuant to s29(1)(b)(i) of the Act requires an applicant, on the balance of 
probabilities, to demonstrate that he or she has been dismissed by the employer to attract the Commission’s jurisdiction. 

105 In Chris Toncich v People Who Care Incorporated (2003) 84 WAIG 401 at p403, Kenner C said: 
“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 
83 WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).  It is also the case, that in circumstances of a “resignation”, apparently 
tendered by an employee, those circumstances may be a dismissal for the purposes of the Act, if the contract of 
employment is not terminated truly voluntarily by the employee:  Attorney - General v WA Prison Officers Union (1995) 
75 WAIG 3156.  Furthermore, an employee may be “constructively dismissed”, in the event that the employer conducts 
itself by way of a breach of the contract of employment, going to its root, so as to justify its acceptance by the employee: 
Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per Denning MR at 769.” 

106 Paragraphs 2 to 5 of this decision set out the background to this application and relevant correspondence. 
107 I find that the applicant was a diligent, loyal and capable employee throughout her employment with the respondent and I find 

that she worked hard to ensure that her work was completed to the best of her ability.  I find that the applicant was well 
regarded by the respondent and that the only blemish on the applicant’s employment with the respondent was not picking up 
the mistake made by Ms Roberts when supervising and checking Ms Roberts’ work in September 2003 and it is clear that as a 
result of this mistake one of the respondent’s clients was undercharged a significant amount of money.  When the applicant 
realised that this mistake had been made in September 2004, which I accept was the first opportunity for this error to be 
noticed, to the applicant’s credit she brought this error to Ms Finnis’ attention and liaised with her to ensure that the client was 
contacted and billed appropriately. 

108 Even though the applicant was late to work on the odd occasion I accept the applicant’s evidence that from time to time she 
worked flexible hours.  The applicant gave evidence that she sometimes worked after her usual finishing time and I find that 
the respondent was aware that the applicant was flexible with respect to the hours she worked as Ms Alcock acknowledged that 
the applicant sometimes remained at work after her usual finishing time and did not always commence work at the usual time.  
As a result I find that the applicant’s punctuality was therefore not a serious issue for the respondent.  In any event Ms Alcock 
stated that she would not have given the applicant a warning letter for arriving late to work on 23 November 2004 if the 
applicant had not left work early that day. 

109 After carefully reviewing the evidence given in these proceedings about the events leading up to and including 25 November 
2004 and when taking into account my views on witness credit I find that the applicant resigned from her employment with the 
respondent on 25 November 2004. 

110 I find that in the months preceding November 2004 the applicant was experiencing health difficulties and was suffering stress.  
I conclude on the evidence that the applicant believed that work issues, particularly Ms Alcock’s treatment of her, contributed 
to this level of stress and that the stress she was suffering was having a deleterious effect on her pregnancy.  I find that the 
applicant’s health problems were exacerbated on the morning of 23 November 2004 when she received and read Mr Lister’s 
letter as she was shocked that she was being reprimanded and given a warning about an error which had occurred over a year 
ago and which the applicant believed had been made by another employee.  Furthermore, the applicant had brought this 
mistake to the respondent’s attention some months previously.  I find that the applicant was also upset because Mr Lister left 
the letter on the applicant’s desk and did not discuss his concerns about the application’s actions directly with the applicant.  I 
find that because the applicant was distressed after reading Mr Lister’s letter she left work that day and obtained a medical 
certificate covering the rest of this day.  I find that after the applicant read Mr Lister’s response to the letter she gave him on 
24 November 2004 on the morning of 25 November 2004 the applicant once again became very distressed and emotional.  In 
my view it was at this point that the applicant decided that due to her high stress levels which had been a problem for some 
months and as a result of her deteriorating health and because of the ramifications of this situation on her and her baby’s health 
she decided that she could no longer remain at work and advised Ms Alcock accordingly after waiting for her to return from 
the bank.  I find that prior to Ms Alcock’s return the applicant spoke to a number of colleagues and indicated that she was 
leaving and it is my view that her conversations with her colleagues were framed in such a way that confirmed that the 
applicant was leaving for good.  In reaching this view I take into account that the applicant’s actions in this regard were 
different to her actions after she received Mr Lister’s letter on 23 November 2004.  I find that after the applicant told 
Ms Alcock that she was leaving Mr Lister was invited into Ms Alcock’s office to speak to the applicant.  I accept that 
Ms Alcock told Mr Lister that the applicant had something to tell him and when questioned by Mr Lister the applicant twice 
indicated that she was leaving and she told Mr Lister that she would confirm her position in writing later that day or the 
following day.  Although I accept the evidence of the applicant and Mr Lister that on 25 November 2004 the applicant did not 
mention that she was resigning, I accept Mr Lister’s evidence that during his conversation with the applicant on 25 November 
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2004 in Ms Alcock’s office he twice asked the applicant if she was leaving for good when endeavouring to ascertain the 
applicant’s intentions and the applicant responded in the affirmative.  In my view this constituted a resignation on the part of 
the applicant.  I therefore find that the applicant resigned on 25 November 2004. 

111 There is authority for the proposition that if a resignation is given when a person is in a highly emotional state and is retracted 
soon after when the employee has recovered that such a retraction should be accepted by an employer.  In Tania Marie 
Heffernan v Tyremarketers (2004) 85 WAIG 21 at 23 His Honour the President stated the following in relation to a situation 
where an employee gave a valid notice of termination: 

“Where there is a valid notice of termination of a contract of employment, however, unilateral withdrawal of the notice is, 
as a general rule, not possible.  Withdrawal by mutual consent is, however (see Riordan v War Office [1959] 1 WLR 1046 
at 1054 (affirmed on appeal [1960] 3 All ER 774 (CA)); Harris and Russell Ltd v Slingsby [1973] ICR 454 at 455 and 
Birrell v Australian National Airlines Commission (1984) 5 FCR 447 at 457 per Gray J). 
A valid notice may be unilaterally withdrawn, however, where the notice is given by a person in a highly emotional state 
and is retracted upon recovery from that position (see Martin v Yeoman Aggregates Ltd [1983] ICR 314).  However, the 
notice must be given in the heat of the moment and withdrawn as soon as the person realises that she or he has acted in 
anger (see Birrell v Australian National Airlines Commission (op cit) at page 459; see also Gunnedah Shire Council v 
Grout (1995) 134 ALR 156 (FCFC)). 
It would appear that, if the employee’s resignation was given in such a state of confusion that it could not be considered a 
voluntary act, it would not be open to accept the resignation or perhaps even a resignation under pressure (see Gunnedah 
Shire Council v Grout (op cit)).” 

112 In Robert Harwood v Ace Services Pty Ltd t/as Defensive Driving School (2002) 82 WAIG 2513 at 2519 Smith C stated the 
following in relation to whether an employee had resigned: 

“In NGO v Link Printing Pty Ltd unreported Print R7005 (del. 22 January 1999), the Full Bench of the Australian 
Industrial Relations Commission heard an appeal in relation to whether the appellant had resigned.  Mr Ngo had been 
interviewed by the Respondent's General Manager about his performance.  At the conclusion of the interview Mr Ngo 
informed the General Manager of Production that he was very disappointed that the company did not trust the quality of 
his work and that he said, "I resign my job because I am so disappointed."  The General Manager of Production advised 
Mr Ngo that he must give them a letter in writing and to give it to him tomorrow.  Mr Ngo indicated that he would do so.  
Mr Ngo then returned to his job and completed his shift.  In cross-examination Mr Ngo agreed that he said, "I resign.  Is 
two weeks' notice okay?"  He also said in his oral evidence that at the time he resigned his mind was confused, he really 
nervous and his heart was jumping.  On the next day Mr Ngo went to work as usual and commenced work.  He was then 
approached by the General Manager of Production who told him he would have to finish now and that he did not have to 
work that day as the company would pay him up to the end of the period of his notice.  The General Manager of 
Production also asked Mr Ngo for his letter of resignation.  Mr Ngo informed the General Manager of Production that he 
was not resigning and he did not write the letter because he had checked with his wife and family as well as his solicitor 
and accountant and he wanted to continue to work.  After considering these facts the Full Bench of the Australian 
Industrial Relations Commission held: 

“We have had regard to the various decisions to which we were referred relating to resignations of employment.  
In particular we have considered the decisions that assert the existence, in certain circumstances, of a duty to 
clarify a resignation.  The position was referred to by Murphy JR in Minato v Palmer Corporation Ltd [(1995) 
63 IR 357 at 361-2] as follows: 

'The legal position was set out in the case of Sovereign House Security Services Ltd v Savage [1989] 
IRLR 115 where at 116 May LJ said: 

"In my opinion, generally speaking, where unambiguous words of resignation are used by an 
employee to the employer direct or by an intermediary, and are so understood by the 
employer, the proper conclusion of fact is that the employee has in truth resigned.  In my 
view tribunals should not be astute to find otherwise … 
However, in some cases there may be something in the context of the exchange between the 
employer and the employee or, in the circumstances of the employee him or herself, to 
entitle the tribunal of fact to conclude that notwithstanding the appearances there was no real 
resignation despite what it might appear to be at first sight.' 

Those comments were considered in another case:  Kwik-Fit (GB) Ltd v Lineham [1992] ICR 183 
where at 188 Wood J said that he saw no difference in principle between words or actions of 
resignation.  At 191 he set out the position as follows: 

'If words of resignation are unambiguous then prima facie an employer is entitled to treat 
them as such, but in the field of employment personalities constitute an important 
consideration.  Words may be spoken or actions expressed in temper or in the heat of the 
moment or under extreme pressure ('being jostled into a decision') and indeed the 
intellectual make-up of an employee may be relevant:  see Barclay v City of Glasgow 
District Council [1983] IRLR 313.  These we refer to as 'special circumstances.'  Where 
'special circumstances' arise it may be unreasonable for an employer to assume a resignation 
and to accept it forthwith.  A reasonable period of time should be allowed to lapse and if 
circumstances arise during that period which put the employer on notice that further inquiry 
is desirable to see whether the resignation was really intended and can properly be assumed, 
then such inquiry is ignored at the employer's risk.  He runs the risk that ultimately evidence 
may be forthcoming which indicates that in the 'special circumstances' the intention to resign 
was not the correct interpretation when the facts are judged objectively.' 

We are prepared to assume, without so deciding, that it was incumbent on Link, following Mr Ngo's statement 
that he resigned, to allow a reasonable period of time to elapse to ascertain whether circumstances arose during 
the period that put Link on notice that further enquiry was necessary to see whether Mr Ngo's resignation was 
really intended.  Mr Ngo spoke his words of resignation on the afternoon of 8 June 1998.  He then resumed 
work for the balance of the shift, went home, resumed work the next day and, when approached by Mr 
Corrigan, said that he was not resigning.  In our view, any reasonable period of time had elapsed well before Mr 
Ngo said this." 
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113 I find that there was a substantial amount of evidence confirming that on 25 November 2004 the applicant was very distressed 
and emotional and was therefore experiencing health problems at the time she resigned from her employment with the 
respondent and I reject the respondent’s claim that the applicant was fully in control and was acting in a calculated manner 
when she resigned. 

114 I find that whilst the applicant may have appeared to have been in control when she told Ms Alcock and Mr Lister that she was 
leaving it is my view that at this point in time the applicant was very unwell.  I have already found that the applicant was 
distressed on 23 November 2004 after receiving Mr Lister’s initial letter and I find that the applicant’s poor mental state at the 
time was confirmed by the applicant seeking and being granted a medical certificate to remain off work on 23 November 2004.  
The applicant was also certified as being unwell for the period 25 November 2004 to 4 December 2004 when she was given a 
medical certificate soon after leaving the respondent’ office on 25 November 2004 and I accept Dr Talbot’s evidence that 
Dr Caddy’s notes indicated that the applicant was distressed when she visited him on 25 November 2004 and that when the 
applicant visited Dr Talbot on 26 November 2004 Dr Talbot stated that the applicant was still confused and very distressed.  It 
is my view that the respondent should have taken into account that the applicant was upset and emotional on 23 and 
25 November 2004 and as a result should have allowed the applicant the opportunity to retract her resignation which I find the 
applicant sought to do soon after leaving the respondent’s premises on the afternoon of 25 November 2004 when the applicant 
advised Ms Alcock that she had a medical certificate to be off work for one week from 25 November 2004 and at the end of 
this period would be returning to work.  I reject the respondent’s argument that the applicant’s actions were premeditated as I 
accept the applicant’s evidence that even though she may have appeared calm when she spoke to Ms Alcock, Mr Lister and her 
colleagues on 25 November 2004 she was very upset and distressed and was also very concerned for her baby’s health at the 
time she left the respondent’s premises on 25 November 2004 and the applicant was well aware that she already had approval 
to take parental leave in January 2005.  It is therefore my view that the applicant’s resignation was made in special 
circumstances and that as a result the respondent should have allowed the applicant the opportunity to return to work with the 
respondent when her period of sick leave expired.  I have found that the respondent should have accepted the applicant’s 
advice that she believed she was in a position to return to work after her medical certificate expired and that the respondent 
should have allowed the applicant to effectively withdraw her resignation and return to work after her sick leave expired.  As 
the respondent did not allow the applicant to retract her resignation and return to work I find that this resulted in the applicant 
being unfairly terminated by the respondent. 

115 Given these findings it is unnecessary to consider the applicant’s alternative argument that if the Commission finds that the 
applicant resigned that she was constructively dismissed.  However, if I am wrong in determining that the applicant was 
unfairly dismissed when the respondent refused to allow her to return to work after her period of sick leave expired, which I do 
not concede, I find that the respondent’s actions towards the applicant after June 2004 and the warnings the applicant claimed 
were given to her by Mr Lister and Ms Alcock did not constitute actions which entitled the applicant to consider that the 
respondent acted in such as way as to breach the essential terms of her contract with the respondent. 

116 In Mohazab v Dick Smith Electronics Pty Ltd (op cit) at 205, the Full Court of the Industrial Relations Court of Australia said: 
“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act 
of the employer results directly or consequentially in the termination of the employment and the employment relationship is 
not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have 
remained in the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

117 A resignation can constitute a dismissal for the purposes of the Act but whether or not a particular resignation will do so 
depends upon the circumstance of each case.  In Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217 
at 2220 Beech SC (as he was then) stated the following at paragraph 34 about when a resignation can be regarded as a 
dismissal: 

“The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v    Jex (1997) 75 IR 158 at 164 
also considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v Woolworth’s 
(NZ) Ltd (1985) 2 NZLR 372].  It noted that the Court of Appeal stated that there has been a modification of the test in the 
in the Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is guilty of 
conduct which is a significant breach going to the root of the contract of employment, or which shows that the employer 
no longer intends to be bound by one or more of the essential terms of the contract, then the employee is entitled to treat 
himself as discharged from any further performance.  If he does so, then he terminates the contract by reason of the 
employer’s conduct.  He is constructively dismissed.  The Court of Appeal suggested that in constructive dismissal cases 
the relevant test is whether the conduct complained of is calculated or likely to seriously damage the relationship of 
confidence and trust between the parties and is such that the employee cannot be expected to put up with it.” 

118 When applying the tests of a constructive dismissal I conclude that the applicant was not dismissed when she ceased 
employment with the respondent as it is my view that the actions of Mr Lister and Ms Alcock towards the applicant in the lead 
up to her cessation of employment with the respondent were not the principal contributing factor which led to the cessation of 
the employment relationship between the applicant and the respondent.  I also find that their conduct towards the applicant was 
not calculated or likely to seriously damage the relationship of confidence and trust between the applicant and the respondent. 

119 Whilst I accept that the tone of Mr Lister’s letters to the applicant was harsh, particularly the letter dated 24 November 2004, 
and it is my view it would have been preferable for him to discuss his concerns about the applicant not picking up the billing 
error directly with the applicant and to acknowledge the applicant’s actions in picking up the billing error and making efforts to 
fix the problem and I accept that Mr Lister’s letter caused distress to the applicant, I find that his actions in this regard did not 
go as far as breaching the relationship of trust and confidence between the applicant and the respondent.  Furthermore, I regard 
Mr Lister’s letter as a reprimand of the applicant and was therefore not as serious as a formal warning (see respondent’s 
‘Disciplinary & Appeals Procedure’).  I am also of the view that even though Ms Alcock was not as sympathetic as she could 
have been towards the applicant about her dealings with Mr Lister over the billing error and as the applicant’s supervisor 
Ms Alcock could have given assistance to the applicant in responding to Mr Lister’s concerns I find that Ms Alcock’s actions 
were not deliberately designed to damage her relationship with the applicant such that the applicant had no option but to resign.  
Additionally, I accept Ms Alcock’s evidence about her interactions with the applicant and I find that the applicant had the 
unwarranted view that in the period after she became pregnant she was being victimised by Ms Alcock as a result of her 
pregnancy and whilst I accept that the applicant was genuinely suffering stress during this period it is my view that her high 
levels of stress were not solely due to the actions of Ms Alcock.  I also take into account that the respondent had given 
approval for the applicant to commence parental leave at the end of January 2005 prior to 23 November 2004 as the applicant 
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formally notified the respondent to this effect on 16 November 2004 and this notification was countersigned and approved by 
Ms Alcock. 

120 Whilst I accept that the applicant was under pressure at work due to the impact of Ms Roberts’ resignation on Ms Alcock’s 
workload as she had to find a replacement for Ms Roberts I find that these pressures were not sufficient for the applicant to 
form the view that she was being forced by the respondent to resign and even though Ms Alcock mentioned giving the 
applicant a warning letter for being late to work at the same time as Mr Lister reprimanded the applicant and I accept that 
Mr Lister was aware that the applicant was to be given this letter I find however that this warning letter was unrelated to the 
reprimand given to the applicant by Mr Lister and was not part of a strategy to pressure the applicant into resigning. 

121 I am of the view that to some extent the applicants’ actions and views about the respondent’s actions towards her contributed to 
a deterioration in the relationship between the applicant and the respondent.  For example, I find that when the applicant did 
not accept Mr Lister’s claim that she erred when she did not pick up the mistake made by Ms Roberts when it was her role to 
check Ms Roberts’ work in September 2003 this contributed to Mr Lister becoming further frustrated with the applicant (see 
Exhibit A9). 

122 It was not in dispute that the respondent advertised for a replacement for the applicant and that this position was not a 
temporary position.  I accept the respondent’s evidence and I find that it anticipated that the applicant’s replacement would 
undertake some of the duties that Ms Roberts previously undertook and the respondent was of the view that both the applicant 
and her replacement would be employed by the respondent when the applicant returned from parental leave.  I therefore reject 
the applicant’s claim that the respondent was seeking to replace the applicant when a new employee was appointed by the 
respondent to undertake the applicant’s duties. 

123 In the circumstances it is my view that the respondent did not deliberately set out and behave in such a way to force the 
applicant into a position that she had no option but to resign and I find that the respondent did not breach any of the 
fundamental terms of its contractual relationship with the applicant. 
Compensation 

124 The applicant is not seeking re-instatement and I am satisfied on the evidence that the working relationship between the 
applicant and the respondent has broken down such that an order for re-instatement or re-employment would be impracticable. 

125 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  It is clear that the 
applicant’s loss at most is eight weeks’ pay which is the period of time between her resignation and the commencement of 12 
months’ parental leave which the applicant should have had the opportunity to work if she was not unfairly terminated.  Given 
the level of ongoing stress and distress suffered by the applicant in the period up to and including November 2004 it is my 
view however that the applicant would not have continued working with the respondent for a period exceeding four weeks 
after the applicant resigned or would have returned to work with the respondent after her period of parental leave finished 
when taking into account the applicant’s deteriorating strained relationship with her supervisors Ms Alcock and Mr Lister and 
the resulting lack of trust between the applicant and Ms Alcock and Mr Lister.  In the circumstance I will therefore order that 
the applicant be paid $2,640 gross (4 x $660.00 gross) as compensation for her unfair termination. 

126 A minute of proposed Order will now issue. 
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Order 
HAVING HEARD Mr T Solomon as agent on behalf of the applicant and Mr D Johnston as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Julie Lamp by the respondent was unfair and that reinstatement is 
impracticable. 

2 ORDERS the respondent to pay Julie Lamp compensation in the sum of $2640.00 gross within seven (7) days 
of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 Pia Madrigali (“the Applicant”) claims she was harshly, oppressively and unfairly dismissed on 11 May 2005, when she was 

demoted by the City of Cockburn (“the Respondent”).  The Applicant’s claim is made under s 29(1)(b)(i) of the Industrial 
Relations Act 1979 (“the Act”).   

Background 
2 The Applicant first commenced employment with the Respondent in April 1991, as a community health worker on a casual 

basis.  In September 1991, the Applicant became a full-time permanent employee.  From about 1 July 1994, the Applicant held 
the position of Coordinator, Home Respite Services and was appointed to the position of Manager, Aged and Disabled 
Services on an acting basis on 7 August 2000 and was confirmed in this position on or about 1 March 2001.   

3 At the time of being demoted as manager, the Applicant was paid at the classification rate of level 7 step 4 ($57,958) pursuant 
to the terms of the City of Cockburn Local Government Officers’ Award (WA) Enterprise Bargaining Agreement 2004 (“the 
Agreement”).  The Applicant was responsible for the management of the Cockburn Community Care Service (“the Service”) 
which is service provided by the Respondent principally to aged and disabled persons.  On 11 May 2005, the Applicant was 
demoted to the position of Coordinator of Centre Day Care which under the Agreement is classified as a level 5 step 4 salaried 
position ($48,406).  It is conceded by the Respondent that the demotion constituted a termination at law; however, the 
Respondent denies that the demotion was unfair, harsh or oppressive. 

4 The Applicant, however, has continued to be remunerated at the rate of level 7 step 4 since the date of her demotion.  The 
Respondent informed the Commission at the hearing of this matter that it will maintain the Applicant’s remuneration at level 7 
step 4 until the Commission delivers its decision in respect of this matter. 

5 In 2004, the Applicant reported to Ms Gail Bowman, the Respondent’s Social Services Manager.  The Respondent says that its 
senior managers began to become aware that the Applicant was not properly performing her duties as Manager in late 2004.  
At about that time, Mr Allen Graham, the Manager of Corporate Development, met with an employee of the Service, 
Ms Karen Piggin, who provided him with information which led him to reach the view that interpersonal relationships of those 
employed at the Service were dysfunctional and that immediate steps needed to be taken to rectify and restore relationships.  
He also decided it was necessary to appoint a person to review the service and to make recommendations on how the running 
and the management of the service could be improved.  In early February 2005, Mr Donald Gordon was appointed as the 
Executive Manager, Aged and Disabled Services to review the service.   

6 The Respondent says that from the time that Mr Gordon commenced work with the Respondent, he met with the Applicant on 
a daily basis and discussed issues with her as to how she could become a better manager.  Part of Mr Gordon’s brief was to 
prepare a draft report six weeks after he commenced work.  Mr Gordon provided a draft of his report to the Applicant on or 
about 13 March 2005.  On 24 March 2005, the Applicant went on leave and returned to work on 12 April 2005.  On 14 April 
2005, Mr Gordon met with the Applicant and gave her a copy of the amended report and a covering letter from Mr Graham, in 
which the Applicant was informed that Mr Graham wished to meet with the Applicant to discuss the report in order to 
determine the future strategic direction the Respondent needed to pursue.  In the letter, Mr Graham also advised the Applicant 
that there had been a number of adverse comments made about the Applicant’s management of the Cockburn Community Care 
Centre in the report and suggested that she may wish to bring an observer of her choice along to the meeting. 

7 On 21 April 2005, a meeting was held between Mr Graham, Mr Gordon, Ms Zumach the acting Social Services Manager, the 
Applicant and her representative, Mr Evan Schnell.  At the meeting the Respondent raised with the Applicant concerns it had 
in relation to her performance.  The Applicant was informed by the Respondent’s representatives that it was the Respondent’s 
view that she did not possess the necessary skills and ability for the managerial role.  At the meeting it was discussed whether 
the Applicant wished to voluntarily take up a lower position or whether she wished to leave the Respondent’s employment.  
The Respondent’s representatives informed the Applicant that they wanted to work with her to try to reach an amicable 
resolution of the matter and it was agreed they would meet again on 28 April 2005.  A further meeting was held on that date.  
At that meeting the Applicant stated that she wished to remain in the position of Manager and all other offers would be 
unacceptable.  A further meeting was held on 11 May 2005.  At that meeting Mr Graham informed the Applicant that the 
Respondent had lost confidence in her ability to manage and from that point forward the Respondent would no longer 
recognise her as Manager of the Service.   
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8 On or about 17 May 2005, the Applicant was informed that her former role of Manager would be advertised and that she 
would be paid at the rate of level 7 step 4 until her return from long service leave in October 2005 and the Applicant would 
continue to work within the Service in a coordinator’s role.  Despite the Respondent’s decision to only pay the Applicant at her 
former rate of pay until the Applicant’s return from long service leave in October 2005, as set out above the Respondent has 
continued to pay the Applicant at the higher rate of pay. 

9 In this matter all of the witnesses gave their evidence in chief in written witness statements. 
Issues of Alleged Poor Performance 
10 The Respondent’s principal allegations that the Applicant failed to adequately perform as a manager can be summarised that 

she: 
(a) failed to complete performance reviews in a timely manner and to follow up with required actions; 
(b) failed to properly manage interpersonal conflicts between staff members; 
(c) failed to complete an application for funding for the Community Aged Care Packages; 
(d) failed to complete new budget reports within timeframes required by the Respondent; 
(e) compromised her impartiality by employing her daughter, Heidi Madrigali and dealt with Heidi Madrigali as a manager; 
(f) failed to ensure work and formal training procedures were drafted and implemented; 
(g) failed to implement timesheets for employees; 
(h) failed to ensure client numbers were maximised at the day care centre by ensuring sufficient assessments were carried out; 
(i) failed to invoice for the 1 Voice Seminar; 
(j) failed to answer telephone messages in a timely manner; 
(k) failed to complete documents to ensure Tracey Ramshaw was paid higher duties when Ms Ramshaw acted in the 

Applicant’s position; 
(l) failed to issue confidential security codes to employees; 
(m) failed to provide information to the Respondent’s insurers in relation to a burglary at the Jean Willis Centre in late July 

2005; 
(n) failed to deal with complaints and problems raised with her by employees; and 
(o) failed to properly priorities tasks. 

11 As a result of these alleged failures the Respondent says that tension and conflict between staff members grew, the Service lost 
its vibrancy and the workplace became dysfunctional.  The Respondent says that its decision to demote the Applicant was not 
harsh, oppressive or unfair as the Applicant has not and does not acknowledge that she should address the abovementioned 
issues. 

The Applicant’s Contentions 
12 The Applicant’s case is that whilst she concedes interpersonal conflicts existed in the Service, they were a consequence of the 

little support the Applicant received from the Respondent’s senior managers.  The Applicant also says that the Respondent 
failed to provide her with procedural or substantive fairness in that at no time from December 2004 to 11 May 2004 did the 
Respondent put any specific allegations about her performance for her to answer.  Further, the Applicant says that if she had 
been accorded procedural fairness she would have responded positively and gone on to deliver a high level of service as she 
had done in the past. 

The Respondent’s Evidence 
13 Allen Graham the Respondent’s Manager of Corporate Development, is responsible for the Respondent’s Human Resource 

Department.  He has been employed by the Respondent since May 1990.   
14 Mr Graham testified that until the end of 2004, all human resources issues that arose in relation to the Service were managed 

by Mrs Biljana Gaspar who was the Cockburn Community Care Human Resource Coordinator.  Mr Graham says that 
Ms Gasper reported to him that during 2004, she had cause to speak to the Applicant in relation to a number of issues 
including: 

“12.1 Mrs Madrigali’s failure to undertake staff performance reviews on time.  Mrs Gaspar was regularly reminding 
Mrs Madrigali to do these.  I understand that this was also addressed in Mrs Madrigali’s performance review 
dated 21 September 2004. 

12.2 I was aware of number of personality clashes within the Service where it has been necessary to engage the 
professional services of Occupational Services Australia (OSA) to help mediate between the employees 
concerned.  The major case being that between employees Paula Hooper and Jan Packham.  Mrs Packham 
subsequently resigned from the Service in July 2004 and made some comments that reflected on the Service via 
her ‘Staff Exit Questionnaire.’ … 

12.3 A more recent problem was that of the attempt to share responsibility between Paula Hooper, Karen Piggin and 
Heidi Madrigali in the role of Coordinator of Day Care Centre but that proved problematic as there was not that 
much goodwill between the parties to make the arrangement work and subsequently the arrangement was never 
given full effect and was further complicated by the resignation of Karen Piggin. 

12.4 Another issue that was brought to my attention was in relation to an incident with an employee of the Service, 
Vicki Kennedy.  This concerned Ms Kennedy doing her laundry at the Cockburn Community Centre and which 
in turn results in Ms Kennedy being issued with a warning letter.  Ms Kennedy subsequently challenged the 
need for this written reprimand, recording that the use of the machine had previously been condoned by 
Mrs Madrigali.” 

15 Ms Bowman commenced in the position of the Social Services Manager with the Respondent on 23 October 2000, after being 
employed by the Respondent from 1997.  Since October 2000, she has been the Applicant’s manager.  Ms Bowman manages 
seven services, one of which is the Service.  Ms Bowman was not located in the same building as the Applicant.  Ms Bowman 
was located in the main council buildings whereas the Applicant was based at the Jean Willis Centre in Hamilton Hill.  Prior to 
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September 2004, the Applicant met with Ms Bowman when Ms Bowman had monthly meetings of her managers and 
coordinators of the Social Services Department and at other scheduled meetings. 

16 As the Applicant’s manager, it was Ms Bowman’s responsibility to undertake the Applicant’s performance reviews.  Pursuant 
to the Respondent’s performance review system, performance reviews are held every 12 months.  The staff member and their 
supervisor meet and set goals and training for the next 12 month period.  They also meet at the six month point to generally 
review the past six months’ performance to monitor progress of the goals that have been set and to adjust goals due to 
unforeseen circumstances arising and priorities changing.  

17 A review of the Applicant’s performance was conducted by Ms Bowman on 22 March 2004 to review the previous 12 month 
period.  Ms Bowman says that the Applicant at that time was supervising staff in an area where interpersonal issues had arisen.  
The staff concerned were the coordinator of day care, Jan Packham, Paula Hooper and Sue Lewis.  Ms Bowman had been 
informed that Ms Packham and Ms Hooper had verbal altercations in the workplace and generally did not get on.  Mediation 
was arranged by the Applicant and the Human Resource Department.  This matter does not seem to be an issue that was raised 
by Ms Bowman at the Applicant’s performance review in March 2004.  Ms Bowman testified, however, that one issue she did 
have with the Applicant’s performance was her timeliness in completing administrative tasks.  One of these administrative 
tasks was that the Applicant had failed complete Ms Lewis’ performance review by the due date an this was not first time 
Ms Lewis’ performance review was late.  Further, the Applicant reported that Ms Lewis had performance issues.  The 
Applicant told Ms Bowman that she felt day to day pressures were stopping her from achieving the tasks that needed to be met.  
In March 2004, Ms Bowman says she discussed with the Applicant a number of ways that the Applicant could become more 
effective including: 
(a) Time management strategies so she could ensure day to day issues did not impact upon her meeting her standards; 
(b) Using a diary and blocking out time so she could undertake administrative tasks on a regular basis; 
(c) The Applicant doing some training in time management; and 
(d) How the Applicant was going to say “no” to people who came to her with issues so she could undertake her 

administrative tasks. 
18 In March 2004, Ms Bowman agreed to the Applicant working from her home from time to time so she (the Applicant) could 

complete tasks without interruption.  For example, there was a Home and Community Care (“HACC”) funding application and 
a Community Aged Care Packages (“CACP”) funding application that needed to be completed in the next 12 months, so 
Ms Bowman suggested that she work from home on those days.  Ms Bowman said that she was beginning to become 
concerned with the Applicant in relation to these matters and accordingly in the form recording the assessment, she rated the 
Applicant as “S” (which means standard performance; performs identified tasks or duties to a required or acceptable standard) 
in relation to completing all administrative tasks that are required in a timely accurate manner.  Despite her concerns with the 
Applicant’s performance, Ms Bowman otherwise rated the Applicant’s performance at “H” (which means high standard; 
performs identified tasks or duties at a highly effective and efficient level) for most other routine standard tasks.  Further, 
Ms Bowman made the comment in the form recording the assessment that the Applicant was generally working to a high 
standard (See Exhibit F – GB4). 

19 In September 2004, Ms Bowman undertook a six monthly review of the Applicant’s performance.  Ms Bowman says by then 
her concerns had grown about the Applicant being unable to meet some deadlines.  In particular, the Applicant had not 
completed Ms Lewis’ performance review for the 2002-2003 period at all and Ms Lewis’ 2003-2004 performance review was 
two months overdue.  In addition, the Applicant had not completed an application for funding for the CACP when it was 
advertised in June 2004.  Ms Bowman said that in June 2004 she offered the Applicant assistance to complete the application 
and that the Applicant said that she would let her (Ms Bowman) know if she required assistance but did not do so.  The 
Applicant told Ms Bowman on numerous occasions that she was working on the application but the Applicant failed to 
complete the application and lodge it by the due date.  Just prior to the closing date, Ms Bowman spoke to the Applicant and 
the Applicant had told her that she had not had time to do it.  Consequently, the Service was not eligible for this funding.  
Ms Bowman was also concerned that the Applicant had failed to follow up with the performance management process in 
relation to Ms Kennedy and that the Applicant had failed to complete the budget reports in the timeframe Ms Bowman had set.  
However, when Ms Bowman conducted the Applicant’s six month review on 21 September 2004, she rated the Applicant 
performance to be average (standard) in five areas.  (Exhibit F – GB5) 

20 At the review in September 2004, the Applicant complained to Ms Bowman she had difficulty completing tasks by the due 
date because she did not have enough staff to delegate.  Ms Bowman pointed out that the service had surplus funds in the area 
of staff employment and as manager she (the Applicant) should have addressed this by employing sufficient staff.  
Ms Bowman told the Applicant to remedy this.  Ms Bowman said that although she did not rate the Applicant in her written 
review as “needs improvement” it was clearly imparted to the Applicant that she needed to improve in the areas of: 
(a) Completing administrative tasks in a timely and accurate manner; 
(b) Ability to carry out tasks as instructed; and 
(c) Ability to exercise an appropriate level of initiative. 

21 After this performance review, Ms Bowman arranged for that the Applicant to attend regular meetings with her once a 
fortnight to receive support and to ensure she improved.  When cross-examined Ms Bowman was not substantially questioned 
about the issues raised in her evidence-in-chief other than Ms Bowman’s statement that the Applicant met with her on a 
fortnightly basis.  When questioned about this issue Ms Bowman said that the Applicant agreed to meet fortnightly but 
meetings did not occur every fortnight but they met regularly.  Ms Bowman said that she met with the Applicant shortly after 
the September 2004 performance review and they talked about performance strategies to make the performance reviews 
happen.  Ms Bowman said that to assist the Applicant with improving she gave her some strategies about time management 
and assertiveness and told her she needed to carry out any outstanding performance reviews.  Ms Bowman offered to conduct 
performance reviews with the Applicant and told her that if she did not conduct a review within a certain period of time she 
would set up an appointment to carry out the performance review with her.  Ms Bowman said that the Applicant conducted 
Ms Lewis’ performance review within the timeframe that Ms Bowman had set but did not return the paperwork to the Human 
Resource Department until 10 December 2004.   

22 In late 2004, one of the employers of the service, Ms Piggin, resigned.  Prior to tendering her resignation she made a complaint 
about workplace bullying and harassment.  Mr Graham received a telephone call from Mr Robert Avard, the Manager of 
Community Services, who asked for the name of an equal opportunity officer.  Mr Graham nominated the Applicant as an 
equal opportunity officer contact and he also nominated another person, Ms June Barton.  At that time Mr Graham was 
unaware who was making a complaint.  A couple of days later Ms Piggin came into the Human Resource Department to make 
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enquires about workers’ compensation and asked for a meeting with Ms Gasper and Ms Barton.  Mr Graham thought it was 
appropriate that he sit in on the meeting which was attended by Ms Piggin and Ms Barton.  Mr Graham said that Ms Piggin 
recounted one of the most distressing tales he had ever heard in human resource management.  Ms Piggin generally painted a 
very bleak picture of the culture in the Service.  She made allegations of bullying by Paula Hooper.  Ms Piggin also told 
Mr Graham that she felt pressure from everyone in the service, one of whom was the Applicant.  She reported that everyone 
was at each other’s throat and there had nearly been a physical fight between staff.  Mr Graham says that this was the first time 
such allegations had been brought to his attention.  It was plain from Mr Graham’s evidence that he did not regard the 
allegation of bullying to relate to any conduct by the Applicant.  Mr Graham testified that Ms Piggin’s complaints in respect of 
the Applicant were that she was doing nothing to address these issues and they had escalated beyond control. 

23 As a result of the meeting with Ms Piggin, Mr Graham met with the Applicant in early December 2004, to immediately address 
the problem of bullying.  Mr Graham then made an appointment through the Applicant to speak to Ms Hooper and Ms Hooper 
was stood down on pay while further investigations were made within days of doing that.  Ms Hooper and another employee, 
Ms Nicole Camarda, went on sick leave for stress.  Shortly after that Ms Piggin resigned and left the service.   

24 As a result of these issues the Applicant’s manager, Ms Bowman and Mr Avard met with the Applicant on 9 December 2004 to 
discuss the issues that had been brought to their attention by Ms Piggin.   

25 Ms Bowman testified that in her opinion, the Applicant had not responded to the interpersonal conflicts as a manager should 
have in these circumstances.  Further, the Applicant did not contact her (Ms Bowman) to discuss these issues as required by the 
Applicant’s position description that she is to keep her supervisor informed of sensitive issues.   

26 Ms Bowman testified that at the meeting with the Applicant on 9 December 2004, Mr Avard asked the Applicant why she had 
not brought the conflicts to Ms Bowman’s or Human Resources attention.  Ms Bowman testified that the Applicant said in 
response that she had spoken to the Human Resource Department but she was not very happy with some of the responses she 
had received.  Ms Bowman asked the Applicant why she did not speak to her (Ms Bowman) if she was not happy with the 
response or the support she received from the Human Resource Department but the Applicant did not respond to this question.  
Ms Bowman and Mr Avard told the Applicant that they had to start looking at urgent strategies and that they would assist the 
Applicant in this regard.  On the same day Ms Bowman met again with the Applicant.  Ms Bowman said that the Applicant 
referred to the conflict between staff as just “bitchiness”.  Ms Bowman said she told the Applicant to describe the behaviour in 
this way was to minimise and condone the inappropriate behaviours.  Ms Bowman says she explained to the Applicant that 
verbal abuse was not acceptable behaviour and was having an adverse effect on the staff and clients and was against the 
Respondent’s policies.  At this meeting the Applicant raised an issue that Ms Kennedy had allegedly made a comment about 
Ms Serena Anderson which was inappropriate.  The comment was that Ms Kennedy had called Ms Anderson “a big fat thing”.  
Ms Bowman said that she asked what she had done in relation to this allegation and the Applicant told her that she felt that she 
could not do anything about it as the staff member who had told her did not want the matter taken any further.  Ms Bowman 
said that because it had now been brought to her attention and to the Applicant’s attention it could not be left and the Applicant 
should have acted on it sooner.   

27 Ms Bowman then contacted the Human Resource Department to discuss an organisational strategy to deal with the situation.  
Ms Bowman said that she felt that she had to intervene because of the lack of action and because the Applicant had minimised 
inappropriate behaviours.  Ms Bowman also thought it was necessary to intervene as the Applicant had a history of taking 
longer than the required timeframes to complete tasks.  Later that day Ms Bowman and the Applicant met with Ms Kennedy.  
At that meeting Ms Kennedy admitted making the inappropriate comment and she was told she would receive a warning in 
relation to the comment as it was in breach of the Respondent’s Equal Opportunity Policy.   

28 On 10 December 2004, Mr Avard and Ms Bowman met with the Applicant to talk about strategies.  At that meeting the 
Applicant acknowledged that the Service was out of control and they told the Applicant that they had ascertained that they had 
funds to bring in a consultant to obtain additional expertise to deal with the issues.  Ms Bowman said that the Applicant 
seemed relieved that she would not have to deal with the issues on her own and commented that she thought that she could 
learn from the specialist.  Ms Bowman said that at that meeting the Applicant expressed concern that her job may be at risk as 
a result of the review.  Ms Bowman said that they told the Applicant that they did not know what the review would uncover 
and if anything was uncovered they would go through the normal processes that the council is required to undertake.   

29 Mr Avard and Ms Bowman attended a meeting with all staff of the Service at the Jean Willis Centre on 14 December 2004.  
Following the meeting all staff were sent a memorandum in which they were advised that inappropriate behaviour in the 
workforce would not be tolerated by the Respondent and that cultural and behavioural issues within the Service would be 
systematically addressed.  The memorandum also stated that: 
(a) a speciality position would be created at the Jean Willis Centre to conduct a review of the Service and its operations and 

that management would be working with a specialist to implement strategies for improvement.   
(b) The person to hold that position would be taking over the overall responsibility for implementing the strategies, managing 

Human Resource issues, cultural change requirements and the strategic direction of the Service for a contracted period of 
time.  Staff were also advised in the memorandum that the Applicant would continue with the management of all 
operational client service delivery aspects of the Service including funding contract management and service delivery.   

30 Ms Bowman said that she and Mr Avard met with the Applicant on 15 December 2004 and discussed again what they intended 
to do.  On 20 December 2004, Ms Bowman met with the Applicant.  They discussed what the specialist would do and 
Ms Bowman went through a list with the Applicant in relation to how things would happen when the specialist came on board 
in 2005.  Ms Bowman says that on that day she again asked the Applicant why she had not kept her (Ms Bowman) informed of 
all the issues in the Service and the Applicant made a comment about her pride and that she wanted to try to deal with the 
issues alone.  On 4 February 2005, Ms Bowman went on maternity leave. 

31 Mr Graham said that he met with the Applicant on or about 23 December 2004, to discuss with her how she could work with 
the consultant executive manager.  He says that he prepared a list in the company of the Applicant and Ms Bowman on a 
number of matters to be considered in respect of the Applicant’s role in the first half of 2005.  This document provided as 
follows: 

“Things to do, or consider, in respect to Pia’s role at Cockburn Care in first half of 2005 
Performance reviews will be done conjointly by Pia and the Executive Services Manager. 
Because of the above, and so that the relationship is not seen as one sided, the person being reviewed will be free to bring 
a person of their choice to the performance review interview.  This person to be external to the service. 
Need to develop a grievance management flow chart for the Cockburn Care work team.  (May need HR’s help with this.) 
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HR at some time in the new year will prepare a list of those people whose performance reviews will fall due in the next 
six months.  This may show that the opportunity exists for doing a set of block interviews, ie, still individually, but rather 
than spread out overtime.  (This may help in obtaining both a strategic and cultural shift if all reviews are done around the 
same time.) 
Individual and intermittent performance management issues.  Same model used for Performance Review to apply. 
Pia still retains authority to initiate or take appropriate disciplinary action when she believes that it is warranted. 
Pia will need to have regular, (even daily communication exchanges), with Executive Manager so as to keep that person 
up-to-date with proceedings. 
Pia to relocate to lower office. 
Any officer who cannot attend for work, or who will be late for work, should in the first instance deliver that advice as 
early as is practicable to their Supervisor.  Nicole is not to be used as a message bank for such messages. 
Gail and Pia will conjointly develop a new ‘interim’ PDF that adequately describes Pia’s interim position.  Pia’s new 
PDF, (or list of duties), will be a composite of what she is currently doing plus the higher order activities of the CBR 
position.  (The PDF should also show that the position is required to support the Executive Manager role.)  When this is 
finalised it maybe attached as an appendix to Pia’s current PDF. 
In recasting Pia’s PDF to show her taking responsibility for CBR, it means that some duties of a lesser nature from the 
CBR PDF will be assumed by Heidi Madrigali who will be paid as a Level Three/Step One for taking on these 
responsibilities.   
There should be no impact on any other positions at this time. 
Heidi to be offered new temporary contract of employment where the new duties will be effective from 10/1/05 to 
30/6/05.  (To be paid at rate of Level Three/Step One)  New contract letter will need to be done by HR and this can be 
done so that it supersedes current contract.” 

(Exhibit J – AG3) 
32 On 8 February 2005, Mr Donald Gordon commenced as the Executive Manager, Aged and Disabled Services.  Part of his 

duties were to provide a comprehensive review of all aspects of the Service within six weeks.  At that time Ms Bowman went 
on maternity leave and was replaced by Ms Jill Zumach.   

33 Mr Gordon holds a bachelor degree in engineering with honours and a master of engineering degree from the University of 
Melbourne.  Prior to being engaged with the Respondent he had no experience working in aged or disability services.  He, 
however, has extensive experience as a senior manager, general manager, company director and consultant.  In particular, he 
says he has extensive experience in running a business in human resources.  Mr Gordon was engaged by the Respondent for an 
initial six month period, to end in August 2005 but he was offered an 11 week extension and continued his employment with 
the Respondent until 28 October 2005.   

34 On the first day that Mr Gordon was appointed he met with Mr Graham and Ms Zumach.  They briefed him about the issues 
raised by Ms Piggin and he was asked to investigate the long standing issues of conflict between staff that had not been 
addressed by the Applicant.  When Mr Gordon first commenced at the service he met with the Applicant daily.  He said that 
some of these meetings lasted two to three hours.  The purpose of the meetings was to obtain information about the Service and 
for him to impart information to the Applicant as to ways the Service could be improved by better management.  He said that 
his early meetings with the Applicant included lengthy discussions of the problem areas that had been identified such as 
interpersonal conflict and managerial problems.  Mr Gordon said that the purpose of the initial meetings with the Applicant 
was to find out the way the Service was supposed to work, who did what, who had what responsibilities and what the 
operations and functions of the Service were.  He said that his initial brief was not to performance counsel the Applicant nor 
did he think at the beginning that the Applicant was to blame for the problems within the Service.  Mr Gordon testified that the 
Applicant was very reticent in discussing any part she may have played in problems at the Service.  She complained to him 
about the capability of her staff members.  For example, in relation to Ms Kennedy the Applicant told Mr Gordon that 
Ms Kennedy was far too much into the social aspect of the job and that at every opportunity she had she would delegate tasks 
that were hers to Ms Anderson.  Mr Gordon said that his impression of Ms Kennedy was entirely different.  He found 
Ms Kennedy to be a very competent worker who undertook her duties in a positive manner and who would often go above and 
beyond what she was meant to do.  Mr Gordon said that the Applicant also painted Ms Hooper to be a troublemaker and that 
she was a professional victim.  The Applicant blamed Ms Hooper for all the troubles in the day care centre.  Mr Gordon said 
that was not the impression he received from watching Ms Hooper, he thought she was energetic and vibrant and his opinion of 
her did not change while he was at the Service.  He said that as at the date of his departure from the Respondent’s employment, 
Ms Hooper had become an integral and respected member of the team and had amply proven her ability.  For example, her 
organisation of the CommonHealth Games that were held in October 2005 was excellent.   

35 Despite Mr Gordon’s opinion of Ms Hooper, there was a significant and bitter dispute on 24 February 2005 between the 
Applicant’s daughter, Heidi Madrigali and Ms Hooper.  On 24 February 2005, Mr Gordon overheard from his office an 
argument between Heidi Madrigali and Ms Hooper in the day care office.  It emerged after the argument that the two women 
had shouldered each other in the corridor.  Mr Gordon decided that he would investigate the matter rather than the Applicant, 
as he was concerned about a perceived conflict of interest.  After Mr Gordon investigated the matter he sent a clear message to 
the staff of the Service that this type of behaviour would no longer be tolerated.  He did this by circulating a strongly worded 
memorandum to all staff on 25 February 2005, the day after the incident.  He also discussed the incident at a team meeting. 

36 To assist the Applicant in the management of the Service, he arranged for the Applicant to move her office into the main 
building at the Jean Willis Centre where the bulk of the staff were located.  Mr Gordon said that the fact that the Applicant’s 
office was located in a separate building would have prevented her from being fully aware of activities and behaviours in the 
main building.   

37 Mr Gordon said in his opinion the Applicant lacked assertiveness, so he sent her on an assertiveness course in the first week of 
March 2005 to assist her.  The course is run by the Australian Institute of Management in Floreat.   

38 After lengthy discussions with the staff of the Service and from his own observations of the Applicant’s behaviour towards and 
in support of Heidi Madrigali, Mr Gordon concluded that the Applicant had been compromised by her treatment of 
Heidi Madrigali. 

39 In Mr Gordon’s report dated 15 March 2005, he sets out the aim of the Service to help frail aged and people with disabilities to 
continue to live independently and avoid becoming institutionalised.  In particular, services provided include: 
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“• In-home care such as showering and help with personal hygiene. 
• Home help such as lawnmowing and general repairs. 
• Centre Day Care services for care recipients. 
• Support services for primary carers. 
• Disability accommodation support for intellectually handicapped persons. 
• Aboriginal-specific programs through the Kwobarup section of the Service.” 

(Exhibit G – DG4 page 4) 
40 In relation to the Applicant’s performance, Mr Gordon made the following comments in the report: 

“In presenting this report I acknowledge the assistance and contribution of the Manager Aged & Disabled Services, 
Pia Madrigali, and all the team from the Service, in providing me the information and assistance I needed.  Pia in 
particular was unfailingly helpful and gave freely of her time, knowledge and expertise. 
SO WHAT WENT WRONG? 
The development of problems at the service can be attributed to the following: 
• An inability to gain the necessary “eagle’s-eye view” of the Service.  Such a perspective would have led for example 

to the Manager’s office being relocated to where I’ve now recommended it should go. 
• A failure to make the management transition from that appropriate to a small concern as the Service was when it 

started in 1988 to a more formal and structured system appropriate to the sizeable and complex organization it has 
become.  My recommendations deal heavily with this aspect. 

• A failure to deal decisively with issues as they arose, investigate them thoroughly and quickly, find lasting solutions, 
put these in place and ensure they’re working. 

• A tendency – apparently widespread – to sweep problems under the carpet in the hope or belief they would go away.  
This never happens – they only get worse.  This approach suggests a lack of belief that issues can be resolved.  It also 
accounts for some of the unacceptable behaviours that have occurred at the Service. 

• A reduced level of higher management oversight of activities at the Service because of its remoteness from Council. 
When I arrived here Pia had lost standing and to some degree lost confidence.  Much of what I have been doing and will 
continue to do is designed to help her get these back and cement them in place.  Excellent progress has already been 
made. 
No problem I have encountered at the Service is insoluble. 
The failings catalogued above are management failings so Pia as Manager must bear responsibility.  Part of my task is to 
upskill Pia in management to prevent a continuation of management-related problems.  It is too early in my tenure to 
reach any conclusion as to Pia’s ability to overcome her management shortcomings.  I will reach my conclusions about 
this in time for me to be involved in selecting her replacement should that be agreed as necessary. 
Notwithstanding the problems, Cockburn Community Care has continued to deliver excellent service to its clients and is 
highly regarded in the community and by the government bodies that fund it. 
RECOMMENDATIONS 
1. Restore the standing of the Manager. 
Pia Madrigali has long experience in this industry and encyclopaedic knowledge of the Service.  She is totally dedicated 
to her job. 
Early on, however, I reached the conclusion that Pia’s standing as Manager of the Service was damaged and needed to be 
restored. 
I attribute the difficulties Pia has faced to the following: 
• The location of her office has been inappropriate for her position. 
• She has lacked assertiveness and has to some degree lost confidence as a result of difficulties at the Service. 
• Certain time-consuming elements of her workload have detracted from her ability to manage. 
• A practice has developed of allowing junior staff at the Service to issue instructions and memos that should come 

only from the Manager.  This has caused confusion about where authority is vested. 
• The location of the Service, being remote from the City of Cockburn, has inhibited the full level of managerial 

oversight from being applied. 
The following recommendations should largely alleviate these issues. 
Relocate Pia to a more appropriate office. 
Improve Pia’s assertiveness. 
Monitor Pia’s workload. 

For managers to be effective they must have enough time to devote to dealing fully with management issues as 
they arise.  Pia has recognised that some of her workload – for example case-managing Adam Beringer – has 
become onerous and she has taken steps to transfer some responsibilities including that for Adam.  It will be 
necessary for her to monitor her workload on an ongoing basis to ensure she retains enough time to manage.  I 
will keep this under review with Pia. 

Clarify responsibility for issuing instructions. 
Provide mentoring for Pia. 
2. Reinforce the limits for acceptable behaviour. 
3. Change some reporting relationships. 
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4. Fix Centre Day Care (CDC) structure and staffing. 
5. Strengthen the role of team meetings. 
6. Raise the profile of Occupational Health & Safety. 
7. Improve personal security. 
8. Create detailed procedures for each position. 
9. Attend to other management matters. 
10. Review strategic issues. 
• Look for ways to get more funding. 
• Review how effectively we are serving the needs of current clients. 
Strategies for ensuring the changes I make will outlive my involvement. 

My whole approach at the Service is to ensure changes I make become permanent.  For example having detailed 
written procedures, to which everyone is signed up because they have all been involved in their development, is 
an effective way to make these procedures permanent. 
… 
In mentoring Pia I am focusing on her overall approach rather than on specific ways to deal specific issues.  It 
remains of crucial importance that Pia has sufficient time to manage and is not overloaded. 
In the five weeks I’ve been at the Service Pia has progressed rapidly.  The assertiveness training she did on 
March 1-2 was a turning point; since then her assertiveness and confidence have grown markedly and the 
benefit of that training will be further reinforced when she moves to her new office this week. 
Everyone here knows that I am backing Pia.  I’m being very careful to ensure Pia exerts authority in her own 
right so her ongoing authority is not dependent on my presence. 
I will continue to monitor and mentor Pia, observing how she handles situations and giving advice where 
appropriate.” 

(Exhibit G – DG4)  
41 Mr Gordon says that when he prepared this report he had not formed a judgment as to where the causes of the issues lay.  

During the first five weeks that he was employed he had to primarily rely on the Applicant’s information about the Service but 
she avoided making any comments which might have led him to conclude that she was primarily responsible for problems.  He 
also says that he considered the Applicant to be very helpful during the information gathering stage but at the same time she 
was not forthcoming with any problems that may have pointed to her responsibility.  He testified that her approach in general 
was to blame other people for anything and everything that anybody had criticised at the Service.   

42 Mr Gordon testified that after writing the report he had not broken down the barriers of most of the staff at the Service, so for 
the most part they were not forthcoming with their views of where the sources of the problems at the Service lay.  He said that 
with an exception of a few days early in his tenure he spent his time at the Service with the Applicant.  He later found that the 
Applicant’s presence inhibited people at the Service from opening up to him.  When the Applicant took leave at the end of 
March 2005, he says the “floodgates opened” and employees came to see him to inform him of issues that they had with the 
Applicant.  When cross-examined he identified the staff members as Ms Ramshaw, Ms Camarda, Sue Truran, Ms Hooper, 
Ms Anderson and Ms Lewis.  He also received complaints from volunteers about the problems at the Service.  He said that 
Ms Ramshaw and Ms Anderson told him that the Applicant was a bully and the staff had been concerned about retribution 
from the Applicant if they came to him with information that was detrimental to the Applicant.  He also said that Ms Truran 
approached him on 14 April 2005, to express concern about the low number of clients in the day care centre at both the 
Jean Willis Centre and Beeliar. She also expressed concerns that procedures in the day centre for which the Applicant was 
directly responsible did not ensure the clients who attended were always registered on the SMS data system.  Mr Gordon says 
that Mr Norm Dale, a volunteer at the Service approached him on 30 March 2005, to complain about the lack of a proper 
procedure for refuelling of buses.  Mr Dale also told Mr Gordon on 14 April 2005, that client numbers at bingo had been 
dropping and seemingly nothing had been done about it.  Mr Gordon also received complaints from Ms Ramshaw that the 
Applicant was in the habit of spending inordinate amounts of time outside the Service, her timekeeping was poor and she had 
spent inordinate amounts of time helping Lesley Cangemi who is not a client of the Service.  Further, it was also Mr Gordon’s 
observation that the Applicant had spent an inordinate amount of time case managing a Mr Beringer who was not a client of 
the Service.  Apart from the matters referred to in paragraph 45 of these reasons for decision Mr Gordon did not raise all 
complaints he had received with the Applicant. 

43 Mr Gordon says that on 17 March 2005, he reached the conclusion that the Applicant may not have the ability to manage the 
Service.  On that day the Applicant and Mr Gordon met with Ms Lewis who is the Coordinator of the Kwobarup Aboriginal 
Service which is part of the Service.  According to the Applicant, Ms Lewis had a long history of mediocre performance as a 
coordinator.  At Ms Lewis’ prior performance appraisal the Applicant and Ms Lewis had drawn up an action plan comprising a 
number of items which were to be completed prior to 10 March 2005.  Mr Gordon said that there were important items on the 
action plan.  For example, Ms Lewis was to get her bus licence.  The Applicant had directed Ms Lewis for nearly four years 
that she was to get her bus licence, which was important to the running and operation of flexibility of Kwobarup Aboriginal 
Service.  Mr Gordon says that the Applicant had failed to follow this up to ensure that Ms Lewis obtained her licence.  
Mr Gordon said that prior to this meeting he briefed the Applicant thoroughly about its importance.  He pointed out that it was 
an opportunity to demonstrate to him that she could handle Ms Lewis and not let her wiggle out of her obligations regarding 
the action plan.  Mr Gordon said that it was the first performance appraisal that had come up since he had commenced 
employment with the Respondent so it was a good opportunity to show firmness and resolve.  Mr Gordon says that it was his 
intention to remain an observer at the meeting but as the meeting unfolded it became increasing clear that the Applicant was 
going to let Ms Lewis off the hook.  Virtually none of the action plan items had been completed and Ms Lewis came up with a 
series of lame excuses for why she had not actioned the items on the plan.  Mr Gordon expected that the Applicant would set 
new deadlines for the outstanding items for the near future.  Instead, she told Ms Lewis that she would let the outstanding 
items rollover and she would review them at Ms Lewis’ scheduled appraisal in June 2005.  At this point Mr Gordon intervened 
and set deadlines which he considered were necessary and reasonable.  After the meeting concluded he told the Applicant that 
he was really disappointed that he had to intervene and he asked the Applicant why she had let Ms Lewis off the hook.  
Mr Gordon says that the Applicant responded by shrugging her shoulders.  Mr Gordon concluded that the Applicant had failed 
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in dealing with these issues and began to see her inaction as a common thread of what had been occurring at the Service.  
When he obtained complaints from staff members after 17 March 2005 when the Applicant was on leave, Mr Gordon says that 
he then realised there were serious problems with the Applicant’s managerial abilities.  On 24 March 2005, Mr Gordon told 
Ms Zumach that he was coming to the conclusion that the problems within the Service related to the Applicant and her 
character. 

44 Mr Gordon said that he raised a number of issues with the Applicant about her failures prior to being demoted.  He, however, 
conceded that on no occasion was it ever put to the Applicant that if she did not address these issues to the satisfaction of the 
Respondent she was likely to be demoted.  It is plain from Mr Gordon’s evidence that at no time were any of the following 
performance issues, which he says he discussed with the Applicant, were discussed in context of performance management in a 
formal process whereby the Applicant was made aware of specific issues that she had to address or risk demotion.   

45 Mr Gordon says that the issues he addressed with the Applicant in discussions with her included the following: 
(a) The Applicant repeatedly failed to send through the salaries budget for 2005-2006. 
(b) The Applicant failed to display and exercise the overall level of management competence reasonably expected of a person 

in the manager’s position. 
(c) The Applicant failed to ensure that basic good management practices were followed. 
(d) The Applicant failed to undertake performance appraisals in a timely manner and to follow up with required action. 
(e) The Applicant failed to ensure that all team members discharged their obligations under the Staff Code of Conduct, in 

particular, the obligations relating to the behaviour towards other team members and failing to enforce this code.  
(f) The Applicant failed to appreciated the gravity of problems developing at the Service and take appropriate remedial 

action.  For example, the series of disputes involving team members from the day centre. 
(g) The Applicant failed to ensure that staffing requirements were reviewed and the requirements were met.  Mr Gordon says 

that an example of this was that no coordinator was appointed in centre day care following the resignation of Ms Packham 
in July 2004.  The Applicant instead put in place three people to share in this role, Ms Piggin, Ms Hooper and 
Heidi Madrigali.  This sharing the role did not work and was discontinued after a short period of time by Ms Bowman.   

(h) The Applicant failed to provide an acceptable work environment for team members at the Service and she failed to 
manage ongoing and uncontrollable feuds between some of the members which had a very detrimental effect on the 
morale of the Service.   

(i) The Applicant failed to ensure that all team members were treated in a fair and equitable manner.  Mr Gordon said that an 
example of this was that the Applicant showed favouritism towards her daughter.  On one occasion Mr Gordon observed 
that Heidi Madrigali was in tears and the Applicant tried to comfort her by giving her a neck massage.  It was apparent to 
Mr Gordon the Applicant did not treat other staff in this way.  Ms Ramshaw reported to Mr Gordon on a number of 
occasions that Heidi had got away with numerous incidences of bad behaviour towards other staff and clients because this 
was not addressed by the Applicant.  When favouritism towards Heidi Madrigali was raised with the Applicant, she 
claimed repeatedly that she did not show any favouritism towards Heidi.  Further, Mr Gordon says that when allegations 
of inappropriate behaviour on Heidi’s behalf were raised, the Applicant’s response was to defend Heidi and suggest that 
other people in that situation were more responsible than Heidi was.   

(j) The Applicant failed to ensure that coordinators were fully trained, were carrying out their duties correctly and to a good 
standard.  An example of this Mr Gordon says was her inaction in relation to Ms Lewis. 

(k) The Applicant spent extensive time on projects that were only peripherally linked to the Service’s activities.  An example 
of this was the case management of Adam Beringer who is not a client of this service. 

(l) The Applicant failed to ensure the standard of service to clients provided by each section of the Service was at a level 
reasonably required by the council.  He said an example was in the Aboriginal service where there were deficiencies such 
as the type of meals offered.  Mr Gordon says that the Applicant was aware of this problem but seemed unable to fix it 
herself. 

(m) The Applicant failed to implement electronic timesheets as required by the Respondent’s policy.  Mr Gordon 
implemented timesheets throughout the Service from 2 May 2005.  Mr Gordon says that the failure to do so meant that 
time off in lieu (“TOIL”) was not properly recorded, so some staff had likely missed out on TOIL to which they were 
entitled and that sick days had not been properly recorded so that the Respondent’s records of sick days taken were not 
necessarily accurate.  Mr Gordon said that when he questioned the Applicant at the beginning of May 2005 why she had 
not introduced electronic timesheets, her response was that she had received an electronic timesheet but was unable to 
work out how to use it, so she had left it.   

(n) The Applicant failed to ensure that client numbers were maximised within the constraints of available funding.  An 
example of this was that day care client numbers had fallen away with insufficient assessments being carried out to bring 
in new clients.  Mr Gordon said that after taking this matter up with the Applicant on many occasions, he finally directed 
her to use Ms Hooper to do the assessments.   

(o) The Applicant failed to ensure that team meetings were held on a regular basis and were productive and included a 
standing agenda item relating to occupation health and safety.   

(p) The Applicant failed to ensure that occupational health and safety generally had a high profile in the Service as required 
by law.  Accidents, incidents and hazards were not reported or investigated.  Mr Gordon instituted a strict policy of 
reporting all accidents, incidents and hazards. 

(q) The Applicant failed to ensure that team members’ concerns about their personal safety whilst at work were addressed 
and that remedial action was taken. 

(r) The Applicant indicated that not long after she joined the Service she was operating a wheelchair hoist on one of the 
buses and a client fell off sustaining severe injuries.  Despite this incident no safe work procedure had been put in place 
for the bus hoists.  Mr Gordon then remedied that with the Applicant’s involvement.   

(s) The Applicant was required as part of her position to be on call.  Mr Gordon was informed that the Applicant never 
fulfilled this part of her role and Ms Ramshaw had done nearly all of the callouts for the Service since the Applicant 
became manager despite being part of her duties to do other than CACP callouts.   
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(t) The Applicant failed to refer insoluble problems upwards.  For example, the long standing feud between Ms Hooper and 
Ms Piggin only came to light when Ms Piggin lodged a complaint with Mr Graham.   

(u) The Applicant failed repeatedly to invoice for the 1 Voice Seminar, which had been organised in October 2004.  
Mr Gordon finally remedied this in June or July 2005.   

(v) The Applicant failed to make arrangements for Ms Ramshaw to be paid higher duties when Ms Ramshaw acted in the 
Applicant’s position. 

(w) The Applicant failed to ensure maintenance problems with the Service’s buses were rectified.   
(x) The Applicant failed to organise the CommonHealth Games.  When nothing was done Mr Gordon arranged Ms Hooper to 

take on this task in June 2005.   
(y) The Applicant failed to issue confidential security code numbers for the new security system in early 2004.  The result 

was that each member of staff had access to a common code which everyone used to gain entry to the building when it 
was secured instead of having their own codes. 

(z) The Applicant failed to finalise Ms Anderson’s casual employment contract and her hourly rate.  Ms Anderson is both a 
part-time and a casual employee of the Service on different days and there was a dispute about her hourly rate.  
Mr Gordon says that the Applicant was well aware of this issue as Ms Anderson had raised it on a number of occasions 
but the Applicant had not resolved it. 

(aa)The Applicant failed to finalise Ms Truran’s contract of employment at the Service.  Ms Truran commenced work for the 
Service in February 2004.  In July 2004 she was offered a contract to sign.  Ms Truran had concerns about the wording of 
the contract and the Applicant never resolved the matter.   

46 On 4 April 2005, Mr Gordon met with Ms Zumach and Mr Graham to discuss the report and the issues set out in paragraph 45.  
At that point in time Mr Graham had reached the view that the Applicant deficiencies were potentially not going to be 
remedied with mentoring.  Mr Gordon testified that he had provided the Applicant with mentoring and the ability to up skill 
herself but that the Applicant had refused to take any of his assistance on board.  On 13 April 2005, Mr Gordon met again with 
Ms Zumach, Mr Graham, Shane Harris and Ms Gasper.  At that meeting Mr Gordon provided to those present a document 
entitled “Notes on Pia issues” (Exhibit G - DG7).  This document was not provided to the Applicant.  At the meeting on 
13 April 2005, Mr Gordon said that they decided to discuss these issues with the Applicant and the following letter was 
prepared by Mr Graham to be given to the Applicant: 

“Dear Pia 
Please find attached a report that was prepared by Mr Don Gordon as part of his brief in being appointed to the position of 
Executive Manager, Cockburn Community Care. 
As you know, a number of concerns were raised with you about the standard of management being practised within the 
Cockburn Community Care Service at a meeting that was held with you on the 10th December 2004 and which was 
attended by Rob Avard and Gail Bowman. 
As an outcome of that meeting it was agreed that an Executive Manager would be appointed to the Service to assist the 
City of Cockburn reinstate the required standard of management for the service and for the Executive Manager to make 
any other recommendations that may be appropriate for the good management of the service. 
Subsequently, Mr Gordon was appointed to this position on the 8th February 2005 and where it was agreed that he would 
provide to the City of Cockburn an interim report which would address those issues described in the above paragraph and 
it is that report which is now enclosed for your consideration. 
The City has now had time to study this report in detail and it is now considered appropriate that we meet with you as 
soon as we can to discuss the report in order to determine the future strategic direction that the City of Cockburn needs to 
pursue in this matter. 
Before concluding, I will advise that given that there have been a number of adverse comments made about your 
management of the Centre in the report, that the City of Cockburn does suggest that you may like to bring an observer of 
your choice along to the meeting.  Therefore, you are respectfully asked to liaise with Mr Don Gordon as to when it may 
be practical to meet with you so that all parties can book the time in their diaries. 
We look forward to discussing this report at your earliest possible convenience. 
Yours faithfully 
ALLEN GRAHAM 
MANAGER – COPRORATE [sic] DEVELOPMENT 
13 April 2005” 

(Exhibit G – DG8) 
47 It is common ground that the report referred to in that letter was the report completed by Mr Graham on 15 March 2005.  On 

14 April 2005, Mr Gordon provided the Applicant with the letter and a copy of his March report, which the Applicant had 
previously seen in a draft form prior to 15 March 2005.  Mr Gordon said that when he gave the letter to the Applicant he told 
her that it was not a dismissal or a recommendation that she should be dismissed but the Respondent was seeking suggestions 
from the Applicant as to how to go forward.  He told the Applicant that a meeting was to be held on 21 April 2005 and she was 
asked to attend with her representative.  Mr Gordon made notes of that meeting and recorded it in an email on 14 April 2005.  
In the email he recorded that his recommendation was that a change in management needed to occur.  He says that he told the 
Applicant that this did not mean that the council did not appreciate everything that she had done.  He also told her that given a 
lot of time he might have been able to mentor her to a higher level but the time required would be much longer than he would 
be available.  He says that he also told her that the council was open to proposals that she might make for reaching a resolution 
of the matter and the council was not pressuring her to resolve the matter with one meeting.  He told her that he did not believe 
she had been stabbed in the back by her staff.  Mr Gordon says that the Applicant was initially sombre and unemotional but as 
she was leaving he asked her if she wished to make any comment.  At first she declined but then she burst into tears and said 
that she had been there 15 years, been totally loyal and dedicated, put her heart and soul into it and tried to help people, which 
apparently was not enough.  She also told him that she did not feel she had loyalty from her staff and had been told countless 
times by carers and clients how her staff stabs her in the back. Mr Gordon says that the Applicant told him that she did not hold 
any grudge against him personally as he was only doing his job.  When cross-examined, it was put to Mr Gordon that the 
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conversation recorded by him in the email did not take place and that he had said to the Applicant when he handed her the 
letter, “This does not look good for you.”  Mr Gordon denied that he had said that to the Applicant.   

48 On 21 April 2005, the Applicant met with Mr Gordon, Ms Zumach and Mr Graham.  The Applicant’s representative, 
Mr Schnell, was also present.  Mr Gordon says that at that meeting various options were discussed with the Applicant 
including the Applicant voluntarily taking up a lower level position or the Applicant voluntarily resigning.  Mr Gordon says 
that the Applicant was made aware at that meeting that the Respondent’s view was that she did not possess the necessary skills 
and ability for a managerial role.  Mr Gordon testified that the Applicant and Mr Schnell said very little at the meeting and it 
was determined that the parties meet again on 28 April 2005 to discuss where they would go from there.  Mr Graham testified 
that prior to meeting with the Applicant on 21 April 2005, no decision had been made concerning the Applicant’s ongoing 
employment with the Respondent, and all they wanted to do was to meet with her to discuss the report by Mr Gordon, dated 
15 March 2005. 

49 On 28 April 2005, the parties had a further meeting, Mr Gordon made it clear to the Applicant and Mr Schnell that they were 
prepared to engage in a number of meetings if necessary to resolve the problem.  At that meeting Mr Graham handed the 
Applicant a seven dot point summary of her failings.  That document, dated 20 April 2005, stated:  

“ISSUES – PIA MADRIGALI 
Summary of problems 
• Failing to take care of the fundamentals. 
• Lack of follow-through. 
• Failing to recognise problems for what they were and to deal with them. 
• Failing to refer insoluble problems upwards. 
• Failing to manage OH&S properly. 
• Failing to put proper systems and procedures in place including training. 
• Having your impartiality compromised by hiring your daughter.” 

(Exhibit G – DG12) 
50 Mr Gordon testified that he spent about 15 minutes elaborating on the examples of the seven dot points and providing 

examples.  Mr Gordon was not asked by either party when he gave evidence to elaborate on what those examples were.  
Mr Gordon says that the Applicant did not make any attempt to defend herself at the meeting.  Mr Schnell asked for time to 
consider the options.  The Applicant was offered the position of coordinator when she returned from long service leave on or 
about 21 October 2005 and until that time would be paid at the current grade of level 7 step 4.   

51 On 11 May 2005, there was a further meeting between the parties.  At that meeting Mr Schnell said on behalf of the Applicant 
that the offer of 28 April 2005 was rejected and the Applicant indicated that she was not prepared to stand down from the 
position of manager.  Mr Graham then informed the Applicant that as of that day she would no longer be recognised as the 
manager of the Service and accordingly the Applicant was demoted. 

52 After the Applicant was demoted, Mr Gordon was informed that most staff had master keys, which opened all doors including 
the manager’s office door.  Mr Gordon was concerned about that as the Applicant had previously informed him that persons 
unknown had entered her former office and removed sensitive information regarding Ms Hooper and the loss of this 
information has prevented the Applicant from taking disciplinary action against Ms Hooper.  Mr Gordon then discussed the 
matter with Ms Zumach and they agreed to take steps to safe guard the contents of the manager’s office and Ms Zumach 
arranged to have a padlock fitted to the door to the office on 13 May 2005.  The Applicant was not provided with a copy of a 
key. 

53 The Applicant took up the role of coordinator of the day care centre at the end of May 2005.  Mr Gordon says that during the 
first five weeks she carried out the role as required but with a great deal of bitterness, rudeness and disdain toward most people 
at the Service.  Mr Gordon says that on many occasions during that period he could have reasonably disciplined the Applicant 
in relation to her attitude but after a discussion with Ms Ramshaw who at that stage was the acting assistant manager, they 
agreed to let the matter go in the belief that given time the Applicant would get over the initial bitterness.  Mr Gordon says that 
during July 2005 it became noticeable that the Applicant’s performance as a coordinator was declining and he then began to 
address issues more formally in July 2005 in relation to the decline in her performance as a coordinator.  Since 13 May 2005 
Mr Gordon met with the Applicant on average three times a week until the Applicant went on sick leave on 1 August 2005.   

54 In late July 2005, Mr Gordon became aware that there had been an insurance claim in relation to a burglary at the Jean Willis 
Centre which had occurred on 7 October 2004.  He also became aware that the claim had not been finalised and that five 
reminders for information had been forwarded to the Applicant from the insurer between April 2005 and July 2005.  
Mr Graham says that the Applicant failed to respond to any of the reminders in which the insurer had requested information to 
process the claim.  Mr Gordon was of the view that the matter warranted disciplinary action being taken against the Applicant.  
However, the Applicant subsequently went on sick leave on 1 August 2005 and the issue has not been addressed since that 
time.   

55 As set out above, Ms Zumach became the Acting Social Services Manager when Ms Bowman went on maternity leave and at 
about the same time as Mr Gordon commenced work with the Respondent.  Mr Zumach says that after Mr Gordon commenced 
work with the Respondent, she met with him on a weekly basis either at her office or at the Service.  She testified that the 
purpose of those meetings was to discuss and address issues raised at the Service.   

56 Ms Zumach said that shortly after Mr Gordon commenced work it came to light that there were a number of management 
issues that needed to be addressed at the Service.  One of those was that none of the staff within the Service kept electronic 
timesheets which was a requirement of the Respondent.  This issue was raised because the Applicant had told Ms Zumach that 
she undertook a lot of overtime during weekends.  Ms Zumach asked to see the Applicant’s timesheet so that she could verify 
the amount of overtime that the Applicant had worked.  Ms Zumach said that the Applicant avoided the issue.  On 22 April 
2005, Ms Zumach followed this matter up by email to the Applicant but no reply was received.  Ms Zumach ascertained that 
Time Off in Lieu (“TOIL”) notes had been kept in employees’ diaries but there were no actual timesheets to verify any TOIL 
and that TOIL had not been properly managed.  Ms Zumach says that ensuring that timesheets kept and that TOIL was 
managed was one of the Applicant’s responsibilities as manager.  Ms Zumach testified that to her knowledge in the past 
15 months that all staff had been notified twice by email of the timesheet rules of operation document.  Ms Zumach says that 
that document states that timesheets are to be completed in four weekly cycles.   
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57 Ms Zumach says that she had a number of concerns regarding the Applicant’s performance and she raised these with 
Mr Gordon and asked that he discuss these with the Applicant.  These included: 
(a) There was not a procedure manual for the manager’s position. 
(b) The Applicant did not follow up and send invoices for the 1 Voice Seminar which was held on 22 October 2004. 
(c) The Applicant was requested by Ms Peta Godwin, Management Accounting Officer to forward to the Finance Department 

the salary detail budget for 2005 2006.  Ms Zumach said that had been requested several times but the Applicant failed to 
do this task which was eventually completed by Mr Gordon and herself (Ms Zumach). 

58 Ms Zumach also became concerned about the number of persons utilising the Respondent’s adult day care centre.  She said 
that she went there one day and found only five people in the centre and was informed by the centre staff that this was not 
unusual.  Ms Zumach said that full numbers at the centre ranged from 12 on some days to 20 on Fridays when they have two 
buses.  Ms Zumach was aware that there was a waiting list of people wanting to get into the day care centre but, as the 
Applicant had not carried out or organised assessments of the people on the waiting list to see if they were eligible to come to 
the adult day care centre, they were unable to have access to the centre and could not be placed there.  Ms Zumach asked 
Mr Gordon to address this issue with the Applicant. 

59 Ms Zumach said that after Mr Gordon commenced in his role, she met with the Applicant and told her that she was there to 
support her and she (the Applicant) could ring her (Ms Zumach) at anytime that she (the Applicant) had any issues.   

60 After the Applicant received Mr Gordon’s report dated 15 March 2005, Ms Zumach said that the Applicant told her 
(Ms Zumach) that she (the Applicant) did not have the support of her staff and that volunteers and clients had told her that the 
staff had stabbed her in the back.  Shortly after this conversation the Applicant went on leave for about two weeks.  Whilst the 
Applicant was on leave Mr Gordon advised Ms Zumach that he had received a number of complaints from employees who 
worked in the Service.   

61 On 4 April 2005, Ms Zumach met with Mr Gordon and Mr Graham.  Mr Gordon informed her and Mr Graham that after 
working with the Applicant for some time he had reached the view that the Applicant’s deficiencies were not going to be 
remedied with mentoring.  When cross-examined about this issue Ms Zumach said that although Mr Gordon’s appointment 
was to initially conduct a review of the Service, it ended up being performance counselling for the Applicant.   

62 After the Applicant was demoted Ms Zumach arranged for the doors to the manager’s office to be padlocked.  She said this 
was done because she ascertained in mid May 2005 that everyone in the building had a master key, which meant that everyone 
could open every area within the building.  She said she then consulted the depot and asked whether they could change the key 
lock on the manager’s office door because everyone in the building had access to it.  She said she was told that was not an easy 
thing to do and it was going to take a considerable amount of time.  She also asked for the individual key codes but she was 
also told that was a huge job to be done and the easiest thing for the moment was to put a padlock on the door.  This was done 
on 13 May 2005, which was two days after the Applicant was demoted.  When cross-examined, Ms Zumach conceded the 
Applicant was not consulted in relation to this arrangement but Ms Zumach denied that it was done solely to intimidate the 
Applicant.  Ms Zumach maintains that the action was taken because she was concerned about everyone having a master key 
and she had discussed with the Applicant that she was concerned that everyone in the building had a master key.  Ms Zumach 
said that this was another example of the Applicant not performing in her role as manager as she was responsible for issuing 
and keeping track of the master keys.  Ms Zumach says that master keys should have only been given to a limited number of 
staff members and for security reasons all staff should have been allocated individual key codes.   

63 Ms Zumach says that since the Applicant has not been manager of the Service it is a much happier and successful place.  For 
example, she says: 
(a) The day care centre has increased to its maximum and assessments are being addressed on a regular basis; 
(b) Camaraderie between the coordinators has improved; 
(c) The culture at the Service is improving.  This can be seen when the day centre is operating.  There is an upbeat happy 

atmosphere which seemed to be lacking for a period of time; 
(d) Many procedures have been put into place that have improved the day to day working of the centre including the 

introduction of timesheets, coordinators being involved in the budget processes, having some ownership of their 
programs; 

(e) Regular staff meetings and coordinator meetings now take place.  Many of the administration procedures such as petty 
cash advice have been implemented.   

64 Ms Zumach says that the Disability Service Standards Report, which is relied upon the Applicant in this matter as showing that 
she is in fact a competent manager, must be put into context.  Ms Zumach says that the Applicant has shown an interest in 
disability work and that this is one of her preferred interests and areas of strength.  She points out, however, that the funding 
for disability services is only a very small percentage of the entire budget and of the overall responsibilities of the Service.  In 
particular, the substantial majority of funding is received for aged care. 

65 Ms Zumach says that she does not have any faith in Applicant as manager and she does not believe that the working 
relationship between the Applicant and the Respondent can be restored.  Ms Zumach says that many staff have reported to her 
that they feel it would be difficult to now have a good working relationship with the Applicant.   

66 Mr Graham said that after the Applicant was demoted issues continued to come to the Respondent’s attention in relation to the 
Applicant’s performance as manager.  One of these matters was that the whilst the Applicant had been on leave in 2003, the 
person relieving her in her role as manager, Ann Kelly had prepared a report that highlighted many performance concerns that 
the Respondent was now responding to.  A copy of that report was passed onto him by Mr Gordon.  When Mr Graham 
reviewed that report he observed that the Applicant had not acted on any of the recommendations made by Ms Kelly.  
Mr Graham says that the failure to act on this report validated for him the decision to remove the Applicant from the 
managerial role.  Mr Graham also says that Mr Gordon also brought to his attention that the Applicant was experiencing 
performance issues in her role as coordinator.  In July 2005, Mr Graham was provided with a report about these performance 
issues by Mr Gordon.  Mr Graham sought to review the report with the Applicant in early August 2005 but the meeting never 
took place as the Applicant was on sick leave.   

67 Mr Graham testified that another issue that was a concern to him was the fact that the Applicant had employed her daughter 
and in December 2004, had undertaken her daughter’s performance review.  In the performance review report the Applicant 
had stated that Heidi Madrigali had initiated and taken it upon herself to deliver a high quality client newsletter (bimonthly) 
and that Heidi Madrigali had excelled at her higher level of responsibility and her standard of work professionalism was to be 
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commended.  Mr Graham testified that the comments made by the Applicant in Heidi Madrigali’s performance review in 
December 2004 were misleading in that only one newsletter was ever completed by Heidi Madrigali.  Whilst Mr Graham 
conceded that the Applicant was not personally involved in the selection process which led to Heidi Madrigali being employed 
by the Respondent and Mr Graham testified that the Respondent does not have any difficulty with relatives being employed by 
the Respondent, he says that the problem was the partiality that the Applicant showed to Heidi Madrigali.  He also says that it 
was not proper for Heidi Madrigali to report to the Applicant or for the Applicant to supervise Heidi Madrigali’s work.   

68 When cross-examined, Mr Graham was asked why the Applicant’s performance review which was due to be undertaken in 
March 2005 was postponed.  Mr Graham said that it was postponed for two reasons.  Firstly, Ms Zumach had only just 
commenced in Ms Bowman’s position and had not supervised the Applicant for a sufficient time and secondly, because the 
Respondent was reviewing the Service through Mr Gordon, there was no imperative to do the performance review per se.   

69 Mr Graham says that he does not have any faith in the Applicant as manager and that the relationship now between the 
Applicant and the Respondent is very strained and poor. 

70 Ann Kelly is employed as an Acting Coordinator of Centre Based Respite in the Service.  She is currently employed as a 
casual having commenced in that position on or about August 2005.  Ms Kelly had previously worked in the position of 
Coordinator of the Day Care Centre for 18 months from September 1994.  After she left in 1994, Ms Kelly remained in the 
industry and from May 1997 until 2001, she worked as Manager for At-Home Services for the Home of Peace (Brightwater 
Care Group (Inc)) from where she retired.  In approximately August 2003, Ms Kelly was employed by the Respondent to 
relieve the Applicant in the position of Manager for approximately seven weeks.  Ms Kelly testified that it became apparent 
within a very short space of time after she commenced acting in the manager’s position that there were some issues within the 
Service of both a physical and employment nature that needed improvement.  She said that after observing the Service in 
action, a number of employees came to her and raised concerns.  These employees included Ms Ramshaw, Ms Anderson, 
Ms Packham and Ms Hooper.  She says that one of the main issues raised with her was the perceived favouritism by the 
Applicant towards her daughter, Heidi Madrigali.  Ms Kelly testified that many of the staff were unhappy that the Applicant 
had employed her daughter in the position of Care Worker in the day centre because many staff felt that the Applicant favoured 
Heidi Madrigali over other employees.  Ms Kelly said that staff complained that Heidi Madrigali did not work as hard as they 
did and that when they complained to the Applicant about Heidi Madrigali little was achieved.  Ms Kelly said that she also 
understood there were other staff that appeared to be favoured over others and some staff seemed to be appointed to positions 
that they did not really have the skills to do and were not getting the support required to develop in the role or the tasks in that 
role such as appraisal, staff management and conflict resolution.  In particular, Ms Kelly says that the person that the Applicant 
appointed to the position of coordinator of the day centre was not suitably skilled for the role and it would have been better if 
someone had been brought in from outside to bring fresh ideas into the centre.  When cross-examined about this issue 
Ms Kelly conceded she did not know whether the Applicant had appointed that particular coordinator to that position but said 
that it was the Applicant’s role as manager to have the ultimate responsibility for employment of people within the centre.   

71 One of the things that the Applicant asked Ms Kelly to do while she was acting manager was to prepare the growth funding 
submission for HACC.  Ms Kelly testified that the Applicant had done the financial aspect of the growth funding but left the 
development of the submission to her (Ms Kelly).  Ms Kelly was surprised that the Applicant had not completed the 
submission as she did not think something as important as the application for funding should be left to an acting manager to 
complete at the last moment.   

72 Ms Kelly says that when she had worked at the community centre in 1994 it had been a bright and vibrant place but when she 
commenced in the acting manager’s role in 2003 she found that it had lost this feeling.  Ms Kelly says that employees felt that 
the community care centre was not being looked after and there was no direction coming from the Applicant as manager.  In 
particular, there was a lot of tension and conflict between members of the staff and this had not been addressed by the 
Applicant.  Ms Kelly observed there did not appear to be any structure at the community care centre and on a week by week 
basis the staff did not know what to do.  Ms Kelly said that clients that she had known from previously working there 
expressed their concerns about the routines which Ms Kelly says were not particularly exciting.   

73 Ms Kelly says that in her opinion the Applicant was very focused on the disability services area and that aged care did not get 
the attention it deserved.  Ms Kelly says that HACC is predominately provided for aged care with a minor disability focus.  
Ms Kelly says that funding plans had been submitted by the Applicant for the Service to take over formerly local area 
coordinator for disability services commission controlled clients with high level care needs.  Ms Kelly’s opinion was that the 
Service could not cope with this and it would put their agency and staff under enormous stress and the staff were not 
sufficiently skilled in this area.  Ms Kelly said that staff felt unhappy about this direction and the potential impact on their work 
stretching resources to the detriment of current clients and staff.   

74 As a result of all of these issues which came to her attention during her role as acting manager, Ms Kelly decided to provide a 
report to the Applicant which Ms Kelly says was a genuine attempt to provide assistance to the Applicant to address a number 
of issues in the workplace.  Ms Kelly made a number of observations in a comprehensive report of eight pages in length 
(Exhibit D - AK1).  At the end of her acting appointment she gave a copy of the report to the Applicant.  In the report Ms Kelly 
says that her advice offered is free to be ignored and free to be modified in any way the Applicant sees fit and the only copies 
available will be one to the Applicant and the other one was to be retained by herself.  Further, she says in the report that the 
items are all confidential and have not been discussed with the staff.  Among other matters discussed in the report Ms Kelly 
made the following comments: 

“Opportunities 
• The external environment of the complex including the gardens, drive, parking area and external 

environment are not providing a suitable welcoming environment to consumers, visitors and guests and 
perhaps demonstrates the “spirit” or tension readily sensed in the internal environment of the buildings. … 

• Several staff commented on the lack of “atmosphere” in the centre it doesn’t seem to be a “vibrant” place to 
come to for both customer and staff.  … 

• There seems to be a lot of tension and conflict between some staff, which needs to be resolved to allow the 
group to be more functional.  … 

• The teams seem to have members all “playing for different football teams” rather than one team with a 
common goal. 

• Communication does not flow.  …  Respect for each other and for the individual is not present.  “Bitching” 
seems to be a common feature. 
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• Staff state a feeling of “a lack of trust” within the environment and not wanting to say anything related to 
concern about security of tenure. 

• Changes in staffing have resulted in new Co-ordinators in roles they are unfamiliar with.  Orientation has 
been sparse and support in new endeavours such as Appraisal, employment issues, managing staff, 
communication and basically their role in relation to others appears to be lacking.  … 

• … Respecting individuals who wish to retain some privacy from work is not being respected. 
• Several staff stated that they would like a more consistent approach to conflict and problem solving. 
• Staff stated they would like a greater opportunity to network and learn from others in their field.  … 
• Structurally the roles need to be reviewed and perhaps altered to better cope with the changing environment.  

On call definitely needs review to provide a “safer” and fairer work environment for staff. 
• Program Issues 

1. Kwobarup seems to be going no where fast.  … 
2. Centre Based Respite lacks numbers, vibrancy and excitement.  … 
3. HACC home support seems to be just jogging along. 
4. Reception role seems to be all things to all people but really not fulfilling the role in a more structured 

approach thus providing greater support and benefit to all the teams. 
5. Carer Support area is always one where no one really knows what’s happening and is therefore 

suspicious of.  … 
6. CACP seems to function well but needs greater interaction with HACC home support to better 

organise shared staff.  … 
• Confusion re direction of the agency.  … 
• Most staff felt they would like a greater sharing in the organisation in decisions and planning, reporting and 

submissions, even a greater say and knowledge of the budget. 
• Some education and training deficits have been identified particularly in Communication, Conflict 

Resolution, policy, security and safety.  Also new policy following from Worksafe Improvement Notices 
require training. 

• The current cleaners are not adequate and need to up the standard or be replaced. 
… 

Suggested Improvement Strategies 
• A garden cleanup has been organised … 
• The atmosphere can be improved with a more vibrant and positive approach to planning the Centre Based 

Respite with a more lively approach, … 
• Communication within the organisation is not positive. … Training in this would benefit everyone, …  The 

importance of respecting the other person in communication, allowing them their time to speak, listening to 
them and clarifying anything you don’t understand.  To not be threatening or abusive.  To resolve conflict 
appropriately in a suitable environment certainly not in front of the consumers.  To resolve minor conflicts 
quickly so they don’t build up and in a pleasant manner.  Co-ordinators to address problems with staff 
immediately they occur or are aware of them to resolve them quickly without fuss. …  To remove that 
undercurrent of tension and conflict will improve the environment no end. 

• Team building is crucial to the success of the agency. … 
• Staff need to recognise the importance of trust in a work environment that “bitching” does not solve 

anything.  … 
• Time taken to provide orientation to new co-ordinators is essential and provides long term benefits.  … 
• The agency has always been rather claustrophic [sic] in that socialisation outside work was always 

encouraged.  … 
• Conflict resolution education will benefit the team enormously. … 
• The agency needs to look outward for inspiration.  … 
• A review of the staffing structure and the roles within the structure would benefit the agency.  …” 

(Exhibit D - AK1) 
75 Ms Kelly also made comments in relation to suggested changes to individual programmes.   
76 Ms Kelly says that when the Applicant returned to work she gave her a copy of the report and discussed with her each of the 

issues raised in the report.  She said that during the conversation the Applicant became very stressed because the Applicant had 
recently experienced emotional events and indicated to Ms Kelly that she was not in a fit state to go into any depth in relation 
to the issues raised in the report because of her grief.   

77 When cross-examined, Ms Kelly was also asked whether she raised any of the issues raised by staff members with senior 
management and she said that she did not.  She, however, testified that she had raised “some concerns she had with the 
Applicant” and how she was running the Jean Willis Centre with Ms Bowman in September 2003.  She says that when she 
raised those issues with Ms Bowman it was agreed Ms Bowman would address some of these issues and Ms Kelly would 
address other issues.   

78 When Ms Bowman gave evidence she was asked whether Ms Kelly had raised any issues about the management of the Service 
with her and Ms Bowman said that the only issues Ms Kelly raised with her related to the maintenance of the centre and some 
security issues because there had been a number of break-ins in the centre.  Ms Bowman said that Ms Kelly mentioned to her 
(Ms Bowman) that she was going to give the Applicant some handover notes or a report in general about the centre but 
Ms Bowman was not told what that report contained.   
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79 Tracey Ramshaw is the Coordinator of CACP and Accommodation Support Funded Schemes.  She is based in the Jean Willis 
Centre in Hamilton Hill.  She commenced in that position in August 2000 after being employed by the Respondent in 1997.  
Ms Ramshaw’s duties as a coordinator include: 
(a) To coordinate the CACP and accommodation support program facilities of the Cockburn Community Care Program 

(“CCC Program”); 
(b) To provide a coordinated range of community, respite and domiciliary care services coordinating the CACP with special 

responsibility for the promotion and management of the accommodation support program; and 
(c) To oversee the day to day functions of the CACP and accommodation support program for the Respondent and liaise with 

the manager of the community care scheme and other members of the Respondent’s staff for the efficient and effective 
operations of the Service. 

80 In her position of coordinator, Ms Ramshaw reported to the Applicant and their offices were located next to each other in the 
Jean Willis Centre prior to Mr Gordon arranging for the Applicant to move. 

81 Ms Ramshaw says that when the Applicant commenced as manager in 2001, she was a good manager and was fair.  In 
approximately November 2001, the Applicant took time off on sick leave and returned in February 2002.  When the Applicant 
returned to work Ms Ramshaw says that she noticed changes in the Applicant’s management style had occurred.  In particular, 
Ms Ramshaw observed that things were not getting done such as signing for accounts or paying outstanding accounts.  In 
addition, the Applicant’s hours of work changed as she had been instructed by her doctor and by Ms Bowman that she had to 
gradually return to work.  Consequently, the Applicant worked shorter hours but Ms Ramshaw says that this did not change 
over time.  Ms Ramshaw says that the Applicant would arrive at work anywhere between 8:30 am and 9:00 am and would 
leave at anytime after 4:00 pm and often take long lunch breaks of up to two hours.  Ms Ramshaw said that staff are only 
entitled to a 35 minute lunch break.  Ms Ramshaw testified that the Applicant’s absence from the workplace made it difficult 
for staff to contact her.  For example, if a colleague, other people from the council or people from the Department of Health 
telephoned for the Applicant, she (Ms Ramshaw) would have to say that the Applicant was out and that she did not know when 
she would return.  Ms Ramshaw says that the Applicant justified her shorter hours by saying she needed to look after herself 
because of her health.  Ms Ramshaw says that although this is understandable the Applicant did not notify the staff when she 
was away and when they could expect her return.  Ms Ramshaw says that when Mr Gordon commenced work as the Executive 
Manager, Aged and Disabled Service he told her that he had addressed this issue with the Applicant but, however, things did 
not change as the Applicant made it plain as manager she did not need to tell people when she was leaving and when she 
would return.  Ms Ramshaw also testified that she would often receive telephone calls for the Applicant and she would pass on 
the messages by way of a message sheet or telephone messages left on the Applicant’s message bank.  Ms Ramshaw says that 
she often received complaints from people asking if she had passed on their messages to the Applicant as the Applicant had not 
returned their calls.  As Ms Ramshaw was next to the Applicant’s office she often heard the Applicant say on the telephone to 
people that she had not received their message.  Even though Ms Ramshaw agreed that she was deaf in her right ear she said 
that when the Applicant’s office door was open she could hear what the Applicant said on the telephone.   

82 Ms Ramshaw says that after the Applicant returned from leave in mid 2002, a culture of fear and intimidation developed within 
the Service.  She said that this manifested itself in a number of ways.  The Applicant stopped talking to the staff and clients.  
When staff raised with the Applicant that Heidi Madrigali was a poor performer, the Applicant refused to take any action.  
Ms Ramshaw says that on a number of occasions she told the Applicant that there was “trouble” at the day care centre and 
issues had been raised by staff with her (Ms Ramshaw) concerning Heidi Madrigali.  Ms Ramshaw says that the Applicant told 
her that she would do something about it, however, nothing changed and Ms Ramshaw continued to receive complaints about 
Heidi Madrigali from other staff.   

83 Ms Ramshaw says that when Heidi Madrigali first commenced as a care worker at the Service on a casual basis, the Applicant 
asked both Ms Kennedy and Ms Ramshaw to give Heidi Madrigali work in the community working with the elderly 
undertaking domestic work, personal care and meal preparation.  Ms Kennedy said that she did not want to do this as 
Heidi Madrigali was too young.  However, Ms Ramshaw agreed to give Heidi Madrigali a go.  After receiving numerous 
complaints from clients about Heidi Madrigali’s performance, Ms Ramshaw told Heidi Madrigali that she was not going to 
offer her anymore work in that area.  The Applicant then went to Ms Kennedy again and asked her to obtain Heidi Madrigali 
work with the HACC clients but Ms Kennedy declined as she thought that Heidi Madrigali was not experienced enough.  The 
Applicant then spoke to Ms Ramshaw and told her that if anyone said that Heidi or anyone else was too young she would take 
them to the Equal Opportunity Commission.  Ms Ramshaw says that the Applicant failed to understand the reason why they 
did not wish to work with Heidi Madrigali was that she was a poor performer.   

84 Ms Ramshaw testified about various other complaints that she made to the Applicant about Heidi Madrigali.  When these 
complaints were raised with the Applicant, Ms Ramshaw says that the Applicant simply shrugged them off.  Ms Ramshaw says 
another example of the Applicant’s favouritism and management failings was the joint appointment of Heidi Madrigali, 
Ms Hooper and Ms Piggin to the position of coordinator following the resignation of Ms Packham in July 2004, when it was 
plain that Heidi Madrigali and Ms Hooper did not get on as they would yell and scream in the workplace.  As Ms Hooper and 
Heidi Madrigali did not get on, the sharing of the coordinator’s role arrangement did not work and whilst the Applicant was in 
Singapore, Ms Gasper and Ms Bowman ceased the arrangement.   

85 Ms Ramshaw says that whilst the Applicant was manager Ms Ramshaw had problems with the Applicant completing reports 
on time or completing reports at all.  In 2004, a number of financial reports in the yearly audit report needed to be tabled to the 
Department of Health.  Ms Ramshaw testified that there were a number of letters from HACC advising the Respondent that 
they had not completed a number of audit reports and financial statements and that some of these letters were from 
Simon Neilson, the Project Officer for HACC.  Ms Ramshaw says that these letters have gone missing and cannot be located.  
Ms Ramshaw says that she constantly reminded the Applicant to get these reports completed and the Applicant would tell 
Ms Ramshaw that she had done what she needed to do and that the Department of Health must have lost the report.  
Ms Ramshaw says on one occasion she had reason to look in the Applicant’s in tray and found a Key Personnel Report which 
the Applicant had previously told Ms Ramshaw she had completed.  The report was for the Department of Health and Ageing 
Community Aged Care Packages and the report had not been completed.  As it was overdue Ms Ramshaw asked the Applicant 
to complete it as Ms Ramshaw had been contacted by the Department of Health and Ageing Community Aged Care Packages 
Canberra office as they needed the report.  Ms Ramshaw says that the Applicant told her that she had done the report and 
Ms Ramshaw advised the Canberra office it had been sent.  The Canberra office advised again that they had not received 
anything and sent fresh documents to be completed.  Ms Ramshaw says that this was despite the fact that the original 
documents were sitting in the Applicant’s in tray.  Ms Ramshaw says that she received a second telephone call from the 
Canberra office about 10 days later stating that they still had not received the report.  Ms Ramshaw then went to the 
Applicant’s office and located the documents that needed to be completed, telephoned the Canberra office who assisted 
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Ms Ramshaw to complete the report.  Ms Ramshaw then sent the report to the Chief Executive Officer and the Social Service 
Manager and asked for the report to be signed off and then asked for the completed document to be sent to the Canberra office.  
When Ms Ramshaw told the Applicant that she had done this the Applicant told Ms Ramshaw again that she had completed the 
report and sent it to Canberra.  Ms Ramshaw says that she did not believe this to be true. 

86 Ms Ramshaw says that one of the Applicant’s responsibilities was authorising accounts to be paid for the Service but the 
Applicant consistently failed to do this.  She says that it was not unusual for the Service to receive letters of final demand.  As 
this occurred on a regular basis accounts stopped going to the Applicant to sign off and another employee, Ms Camarda, the 
Administrative Support Officer, obtained authorisation to sign accounts.   

87 Ms Ramshaw also testified although the Service does not receive funding for disability services, the Applicant chose to focus 
and invest a lot of time in disability services and invested the majority of her time in such services.  This was despite the fact 
that the majority of the funding they received was for HACC and CACP.   

88 Ms Ramshaw said that when Ms Kelly was employed to act in the Applicant’s position, the change in the Service was 
remarkable.  Each morning Ms Kelly would go around and say good morning to the staff and ask them if they needed any 
assistance.  It was plain to Ms Ramshaw that Ms Kelly showed a general interest in people and was different to the Applicant 
who would storm in, go to her office and ignore the staff.  Whilst Ms Kelly was acting in the Applicant’s position, Ms Kelly 
told Ms Ramshaw that it was her opinion that the Service could improve in a number of ways and she would prepare a report 
for the Applicant to assist her in managing the Service and would give the report to the Applicant when she (Ms Kelly) left.  
On the day that Ms Kelly left the Applicant called Ms Ramshaw into her office.  Ms Ramshaw says that the Applicant had a 
copy of Ms Kelly’s report in front of her and asked Ms Ramshaw if she knew that Ms Kelly was writing a report.  
Ms Ramshaw told the Applicant that she did and the Applicant flung the report across the desk at Ms Ramshaw and said, “It 
was a f…ing waste of time.”  Ms Ramshaw was shocked and told the Applicant that Ms Kelly had just wanted to help.  
Ms Ramshaw then told the Applicant that she had not read the report and did not know what was in it.  Ms Ramshaw started to 
read the report and made the comment that she (Ms Ramshaw) thought there were some valid points in the report.  
Ms Ramshaw says that the Applicant then said words to the effect of “Who does Ann think she is, she was employed to look 
after the service while I was away?”  Ms Ramshaw says that the Applicant then told her that she would not take anything on 
board from the report and later the Applicant told her that she had got rid of the report.   

89 Ms Ramshaw testified in her role as manager the Applicant was responsible for ensuring that the Service had policies and 
procedures in the workplace which dealt with issues such as work ethics, chemical use in the workplace and community, cash 
receivables from clients, car use, use of hoists and other equipment, office procedures, staff grievance procedures, CACP 
policy of provision of service and policies for the day to day running of the Service.  Ms Ramshaw said that when the 
Applicant was manager these policies and procedures were never fully drafted or fully implemented.  Ms Ramshaw has now 
engaged a person to undertake this work to ensure that the Service meets CACP and HACC requirements. 

90 Ms Ramshaw says in 2004, the Applicant spent an inordinate amount of time at work helping a Lesley Cangemi who worked 
for South West Community Options.  Ms Ramshaw says that the Applicant told her that Ms Cangemi was having a dispute 
with her employer. 

91 Ms Ramshaw also testified that as the manager of Aged and Disabled Services, the Applicant had the use of a council vehicle 
on a limited private use basis and the vehicle was provided to the Applicant as compensation for being on-call.  As part of her 
duties the Applicant was to relieve Ms Ramshaw when she was on leave and also to share on-call duties with Ms Ramshaw 
every second weekend.  The CACP service was a 24 hour 7 day a week service.  Ms Ramshaw testified that during the time the 
Applicant was manager, the Applicant was only on-call during the time in which she (Ms Ramshaw) took leave, which was 
usually only two or three weeks at a time.  Further, that whilst Ms Ramshaw was on leave in 2004, the Applicant referred her 
(Ms Ramshaw’s) calls and all service responsibilities to Ms Camarda during the day and the Applicant did not take her calls.  
Ms Ramshaw says that the Applicant did not share the weekend on-call duties fortnightly and that when on the occasion the 
Applicant did so Ms Ramshaw received a number of complaints from clients which resulted in Ms Ramshaw doing the on-call 
work herself.  Complaints she says that she received from care workers, clients and their families when the Applicant was on-
call were: 
(a) Not being able to access the Service; 
(b) Emergency call-outs not being responded to by the Applicant; 
(c) Calls not being answered; and 
(d) Care workers not being supported. 

92 Ms Ramshaw says that she has performed the weekend call-outs 24/7 and Monday to Friday 5:00 pm to 8:00 am for call-outs 
the last four years on her own with the exception of her annual leave time. 

93 Ms Ramshaw says that when Mr Gordon commenced employment in the role of Executive Manager, Social Services in 
February 2005, Ms Ramshaw got together with Ms Kennedy, Ms Camarda, Ms Lewis and Ms Anderson and they decided they 
would not speak Mr Gordon as they were wary about what the Applicant would do if she found out they had talked to 
Mr Gordon.  However, one week after Mr Gordon commenced work, Ms Kennedy, Ms Camarda, Ms Lewis and Ms Anderson 
asked Ms Ramshaw if she would speak with Mr Gordon and tell him that they did not want to speak with him as they were 
scared of repercussions from the Applicant.  Ms Ramshaw said that she met with Mr Gordon and told him that the staff would 
speak with him if he promised them that it was confidential.  The Applicant then went on leave and the staff all took turns in 
going to see Mr Gordon.  Ms Ramshaw says that the change in the staff after they had spoken with Mr Gordon was amazing.  
There was a feeling of relief that finally they were able to speak with someone about their concerns.  When the Applicant 
returned from leave Ms Ramshaw said that you could have cut the air with a knife and as Mr Gordon started to address issues 
with the Applicant it became obvious that the staff had been to see him.  Ms Ramshaw says that the Applicant did not speak to 
the staff and when asked a question by them she only answered by giving a “yes” or “no” answer.   

94 When Ms Ramshaw was cross-examined about her complaints about the Applicant, she was asked whether she had ever raised 
any of her complaints with senior management.  Ms Ramshaw said that she had raised her complaints about the Applicant 
favouring her daughter, Heidi Madrigali, some time in 2003 with Ms Bowman and that Ms Bowman told her she would look 
into it.  When asked further about this she said this occurred some time when the Applicant was on leave.  When re-examined 
about this issue Ms Ramshaw said that there was a lot of arguing and fighting in the day care centre and nothing was being 
done about it.  Ms Ramshaw had gone to the coordinator of the day care centre and asked her to do something about it.  The 
coordinator did not do anything about this, so Ms Ramshaw made an appointment and told Ms Bowman everything that was 
going on down there, all the concerns that had been brought to her by the staff and the incidents that were going on in the day 
centre.  When Ms Bowman gave evidence, she testified that a complaint was made to her that the Applicant favoured 
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Heidi Madrigali.  At the time Ms Bowman was investigating a compliant against Heidi Madrigali in relation to comments 
made by Heidi Madrigali in front of clients.  Ms Bowman, however, does not seem to have raised the issue of favouritism with 
the Applicant. 

95 Ms Ramshaw says that since the Applicant has left the centre it is a very vibrant and healthy place to work and even 
Heidi Madrigali’s demeanor and work efforts have improved with support from the coordinator.  Ms Ramshaw says that many 
of the staff are worried that if the Applicant comes back to work the culture in the Service will return to one of fear and 
intimidation. 

The Applicant’s Evidence 
96 The Applicant testified that she commenced employment with the Respondent in April 1991 as a community health worker on 

a casual basis.  On 11 September 1991, she became a full-time permanent employee and on 1 July 1994 she commenced in the 
position of Coordinator, Home Respite Services.  On 7 August 2000, she was appointed as Acting Manager, Aged and 
Disabled Services and was later permanently appointed to this position.  In the position of manager the Applicant had limited 
private use of a council vehicle which meant that she could use the vehicle within a 15 to 20 kilometres radius of her home.  
The vehicle was remuneration for the on-call status of the position.  In addition to the car she was provided with a mobile 
telephone and a laptop computer.   

97 The Applicant says that she usually worked a nine day fortnight Monday to Friday between the hours of 8:00 am to 5:00 pm 
and took a 30 minute meal break around lunchtime to suit the needs of work but a lot of the time she would take three 
10 minute breaks. 

98 The Applicant says that her duties as manager included supervising the Service and all staff within the Service.  She was also 
required to liaise with funding bodies, source funding for the services and maintain all data and all financial reports for the 
centre and services.   

99 In relation to the events that led to the Applicant’s demotion the Applicant says that on 14 December 2004, she was called to a 
meeting with Mr Avard and Ms Bowman.  She says that this was the first occasion she had ever met with them in relation to 
any human resource issues.  The Applicant says that she made notes of that meeting.  In her notes (Exhibit 2 - FF) the 
Applicant states that Mr Avard and Ms Bowman outlined some problems with two staff that had recently gone on stress leave 
due to personal conflicts following incidents between Ms Hooper and Ms Piggin.  The Applicant’s notes record that she 
informed Mr Avard and Ms Bowman that the organisation needed clarity on human resource’s involvement with staff issues 
and their ability to “water down” seemingly serious situations.  Her notes also record that she was told in response that it was 
her fault for not taking a harsher stance with her staff and human resource services.  The Applicant said that she made a couple 
of suggestions to remedy the situation.  The first was that once a coordinator was appointed in Centre Based Respite in 
January 2005, there would be closer supervision of problematic staff.  The second was she raised the possibility of having a 
second in charge with sound knowledge of industrial relations who could act in her (Applicant’s) position to enable the 
Applicant to go on holidays without “fallout”.  The Applicant said that both these ideas were squashed quickly and she was 
told that Mr Avard and Ms Bowman did not have time to deal with such arrangements and that things needed to be put into 
place before Mr Avard and Ms Bowman left on leave in January 2005.  When cross-examined, the Applicant conceded that she 
told Ms Bowman and Mr Avard that the Service was out of control.  The Applicant’s notes record that Mr Avard told her they 
proposed to introduce someone with human resource speciality skills to undertake the day to day management of staff.  The 
Applicant asked where that would leave her and was told that it was suggested she take on the coordination role of Centre 
Based Respite but to remain on her current salary and conditions.  The Applicant testified that Mr Avard told her that the 
person would not impact on her (the Applicant’s) position as she would still be in charge of operations of the centre and 
supervision of the staff.  The Applicant also made a note in her notes that she was asked to arrange a meeting with all her staff, 
which would be attended by the Ms Bowman, Mr Avard and Mr Graham to speak to the staff about the behaviour and the 
culture within the Service.   

100 The Applicant says that this meeting caught her by surprise.  In particular, she says in general terms the work and role of 
manager was challenging and she thrived on this because it brought her a lot of self satisfaction.  She says that the Service was 
functioning well and this is shown by a Disability Services Commission audit of the centre in November/December 2004.  The 
audit did not reveal or highlight any major problems or major failings at the centre but in fact reflected the opposite.  The 
report was completed by the Independent Standards Monitoring and Quality Assurance Unit, Disabilities Services Commission 
(Exhibit 2 – G).  The report is dated 9 February 2005, and it reviews the standards of service provided by the Respondent 
through the CCC Program in respect of one disabled consumer living in Spearwood and the assistance provided to that one 
consumer.   

101 On 15 December 2004, Ms Bowman sent the Applicant a draft memorandum to staff and asked for the Applicant’s feedback 
about the draft.  In the draft memorandum, amongst other issues the staff were reminded of what was conveyed to them at the 
meeting on 14 December 2004, about inappropriate behaviour within the workplace.  Staff were also to be informed in the 
draft memorandum that the Respondent intended to employ a specialist for a contracted period of time who would be based at 
the Jean Willis Centre to conduct a review of the Service and its operations.  On 16 December 2004, the Applicant sent an 
email to Ms Bowman stating that although she agreed with the approach in the draft memorandum to send a clear message to 
her staff regarding the negative culture currently in existence within the Service, she was still at a loss as to the future of her 
position, her responsibilities and the longer term desired outcome of the Service and she wanted some clarity in relation to the 
proposals set out in the memo to staff.  Ms Bowman stated in a return email that she would arrange to meet with the Applicant 
but the Applicant says that the memorandum was sent to all staff on 20 December 2005 prior to Ms Bowman meeting with her.  
The Applicant did meet with Ms Bowman on that day.  The Applicant’s notes of that meeting are Exhibit 2 - K.  The notes 
record that the Applicant was told that she would report to the Executive Manager for Aged Services and after the initial six 
weeks a report would be provided to Mr Avard with recommendations of how to deal with human resource issues and changes 
to culture, how to manage changes and processes of strategic changes.  The Applicant maintained in her evidence that this was 
still a proposal at this stage.  She later received a document headed “Things to do, or consider, in respect to Pia’s role at 
Cockburn Care in first half of 2005” (Exhibit J - AG3) (see paragraph 31 of these reasons for decision). 

102 On his first day as Executive Manager, Aged and Disabled Services, Mr Gordon told the Applicant that his role was to sort out 
the human resource issues at the centre and he also told her that he did not have any experience in community services.  She 
testified that she was confused as to what his role was.  She was required to provide Mr Gordon with an extensive handover 
and she says she felt like she was training someone from scratch.  From 8 February 2005 until 18 April 2005, the Applicant 
spent 22 working days discussing with Mr Gordon what they do, how they do it, introducing all staff, providing an orientation 
to service programs and working directly with Mr Gordon.   

103 From 24 March 2005 until 12 April 2005, the Applicant was on annual leave.  Prior to her departure on leave, on 13 March 
2005, Mr Gordon told the Applicant that he needed to submit an initial report to the council regarding his preliminary findings 
and he presented the Applicant with a draft of a report which in its final form was dated 15 March 2005.  The Applicant 
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testified that when she read the draft report it clearly stated there was nothing that he had found within the Service that could 
not be repaired by Mr Gordon and her.  She also noted that the report stated that she had been helpful and cooperative and no 
statements made in the report made a suggestion that she should be demoted.  The Applicant says that at that time she felt that 
she and Mr Gordon had been working well together, with her running the centre, and in consultation, with him dealing with the 
human resource issues and the staff.  When she was cross-examined she conceded that the only changes she suggested to the 
draft report was a change to one date.  The Applicant says, however, that as time went on Mr Gordon became more and more 
hostile with her.  The Applicant says that on or about 15 March 2005, Mr Gordon approached her and told her that he had 
forwarded the report to Mr Avard and Mr Avard had requested an additional paragraph being inserted into the document to 
reflect that any failings within the organisation had to be pointed back to her.  Mr Gordon then showed the Applicant an 
amended report, which at page 5 of the report under the heading “So what went wrong?” stated: 

“The failings catalogued above are management failings so Pia as Manager must bear responsibility.  Part of my task is to 
upskill Pia in management to prevent a continuation of management-related problems.  It is too early in my tenure to 
reach any conclusion as to Pia’s ability to overcome her management shortcomings.  I will reach my conclusions about 
this in time for me to be involved in selecting her replacement should that be agreed as necessary.” 

(Exhibit G - DG4 page 5) 
104 After giving the situation some thought the Applicant says she questioned Mr Gordon’s independence as he was being told 

what to put in the report by senior management, namely by Mr Avard.  She said she then became suspicious and wondered 
where this was all leading to.   

105 When the Applicant returned from leave on 12 April 2005, Ms Ramshaw told her that Mr Gordon had instructed her to tell her 
(the Applicant) that she would be given no handover until Mr Gordon returned to work the next day.  The Applicant said that 
she also received a telephone call message from Mr Gordon on that day stating that she was not to make any management 
decisions or changes.  She then found a memorandum from Mr Gordon dated 31 March 2005, advising team members not to 
call her (the Applicant) while she was on leave.  The Applicant said that she felt suspicious that something was not right and 
she was not certain what would happen next.   

106 On 14 April 2005, the Applicant was handed a letter dated 13 April 2005 and another copy of the report dated 15 March 2005.  
The letter was handed to her by Mr Gordon who stated to her that a meeting had been scheduled between Mr Gordon, 
Mr Graham, Ms Zumach and her (the Applicant) on 21 April 2005 and that she (the Applicant) could have representative at the 
meeting if she wanted to.  The Applicant said the way in which the letter was delivered to her gave her an impression that 
management wanted to discuss Mr Gordon’s report with her but the manner in which it was delivered was abrupt and 
aggressive as Mr Gordon said to her when he gave her the letter, “This does not look good for you.”  This left her concerned 
that her employment with the Respondent was in jeopardy.   

107 On 21 April 2005, the Applicant says that she was provided with a document containing the seven dots points, which the other 
witnesses say was provided at the meeting on 28 April 2005 (Exhibit J - AG7).  The Applicant says that this document was 
thrust across the table at her, was not signed and there was no written explanation regarding the content which cited seven 
different areas of alleged failings in terms of her performance, including allegations of impartiality relating to her daughter’s 
employment at the centre.  The Applicant agreed that a brief oral explanation of the seven dots points was given to her by 
Mr Gordon.  She says that she was then told by Mr Graham that the Respondent had lost confidence in her and that they had 
three options to offer her.  Firstly, she could resign and they would accept her resignation.  The second option was that she 
could see out her time as manager until her long service leave in August and the council will employ a new manager who she 
could train before she left.  The third option was that she could remain with the Respondent as coordinator of centre day care.  
The Applicant said that she questioned why the Respondent would make her direct supervisor of her own daughter when this 
was being cited as one of her failings.  She testified in her witness statement that she denied outright that her daughter working 
in the same building as her posed any problems. However, when she was cross-examined about this issue she qualified this 
statement and said that it did not pose any problems to her (the Applicant) and she agreed that it had been alleged that her (the 
Applicant) working with her daughter caused problems for others.   

108 The Applicant says that she was shocked and in disbelief of the Respondent’s treatment of her.  She said that she felt that they 
had already arrived at their conclusion that they would no longer allow her to continue as manager.  Mr Schnell and the 
Applicant mostly listened to what was being said at that meeting and Mr Schnell later sent a letter to Mr Graham on 22 April 
2005, noting concerns but making no counter offers or admissions.  The Applicant says that she felt that she had been treated 
unfairly, that she had not been subject to any performance management processes and was being told to leave or be demoted 
and there was nothing by way of evidence to support any wrongdoing on her part.  She said that if there was any evidence it 
had never been presented to her and she was never given any opportunity to respond.  She says that the meeting on 21 April 
2005, was an ambush.  She, however, agreed at that meeting to reconvene on 28 April 2005, to float other ideas.  She said that 
she was in complete shock and could not think straight.   

109 At the meeting on 28 April 2005, the Applicant says that she continued to raise the lack of process and any opportunity to 
redress the issues.  She says she wanted the Respondent to follow its own performance management policy which was not 
being followed.  When it was put to the Applicant in cross-examination that she said very little at these meetings, the Applicant 
said that she told the Respondent’s representatives at the meetings that she wanted her position back and she wanted to be 
given a fair chance to respond to the allegations.  She says that there were no clear allegations raised with her.  However, she 
conceded that issues had been raised in meetings with Mr Gordon but none of these issues were put to her as allegations.  I 
understand from what she says is that issues were not put to her as allegations of poor performance by her. 

110 The Applicant says that Mr Schnell said at the meeting on 28 April 2005, that the Applicant made no admissions; however, he 
asked that the Applicant be given an opportunity to show she can function effectively as a manager.  In response Mr Gordon 
said that the Applicant had had many opportunities and they could not see her continuing on in the role.  The Applicant says 
that she then asked whether she could be allowed to be performance managed, like an action plan to address any failings that 
the Respondent could identify.  Mr Graham responded that that was not an option.   

111 On 28 April 2005, the Applicant was handed a letter dated 29 April 2005, authored by Mr Graham confirming the nature of the 
offer the Respondent was making and asking for her decision by 5 May 2005.  The Applicant says she felt that the Respondent 
was trying to hurry the process.  The meeting scheduled for 5 May 2005 had to be rescheduled, as the Applicant sustained a 
minor lower back injury at home.  The next meeting occurred on 11 May 2005 and it was at that meeting the Applicant was 
formally demoted from manager to coordinator.  The Applicant says that at that meeting she told the Respondent’s 
representative that she stood firm in her belief that she could manage the centre and that the process and action was unfair.  
The Applicant says that Mr Graham became quite angry and agitated and told her effective from immediately she was to be 
demoted to coordinator and told her she had to hand in her fleet vehicle the next day.  The Applicant said that this decision was 
made without any thought as to how she would get home.  She had had a council vehicle for over 12 years.  Later, she was 
allowed two weeks to hand the fleet vehicle in.   



562 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

112 Subsequent to the meeting 11 May 2005, the Applicant contacted the Respondent’s Chief Executive Officer, Stephen Cain, and 
requested a meeting so that she could raise concerns regarding the lack of process but Mr Cain declined to meet with the 
Applicant and suggested that she meet with Mr Don Green, the Respondent’s Director of Community Services.  When the 
Applicant spoke to Mr Green, she says that he told her he was not familiar with the issues and, therefore, could not comment.  
The Applicant said that she felt devastated that her complaints were not being acknowledged by Mr Green and that Mr Cain 
had refused to meet with her.   

113 Two days after she was demoted, on 13 May 2005, the Applicant returned to her former office to find that the doors had been 
padlocked in her absence.  The Applicant telephoned Ms Zumach and asked whether she could have permission to collect her 
personal effects which she had packed up the day before.  Ms Zumach said that she could and Ms Ramshaw unlocked the 
office but the Applicant discovered the boxes she had packed her personal effects into were missing.  The Applicant was 
informed by Ms Ramshaw that Mr Gordon had put them in the boot of his car the day before, so the Applicant contacted 
Ms Zumach and asked if she could contact Mr Gordon and ask for her private property to be returned.  Mr Gordon telephoned 
her that evening at home and asked her to meet him the following day, which was a Saturday, to collect her belongings.  The 
Applicant declined and said that she would collect them the next week.  She says that she felt very intimidated when 
Mr Gordon called her at home.   

114 The Applicant says that she felt completely devastated, humiliated and trapped into a position and her only relief was to make 
an application to this Commission. 

115 When the Applicant was cross-examined she was asked what she perceived as her deficiencies as manager and she said there 
were only two things.  The first was her inability to say “no” to people when requested or being asked of her time and 
expertise.  The second was her lack of assertiveness which she remedied by undertaking an assertiveness training course in 
early 2005.  However, she then said that there that are aspects that she would like to improve on but she did not believe that she 
had failed as a manager.   

116 When cross-examined the Applicant conceded that she was responsible for undertaking performance reviews of employees.  
She agreed that performance reviews are very important in the management and development of employees and she agreed that 
she had failed to undertake performance reviews when they should have been carried out.  In particular, she agreed she had 
failed to undertake Ms Lewis’ performance reviews when they were due.  She also agreed that this was an issue which was 
raised with her by Ms Bowman in 2004 and later by Mr Gordon in early 2005. 

117 As to interpersonal issues between staff the Applicant agreed there was conflict between Ms Hooper and Ms Packham and that 
Ms Packham had resigned from the Service in July 2004 but the Applicant says that Ms Packham’s resignation was because 
she failed to achieve support from the administration staff which she says did not include her.  The Applicant says that feuds 
between Ms Hooper and Ms Packham had been in existence for approximately eight years.  The Applicant says that following 
her appointment to the manager’s position, she arranged formal mediation between Ms Hooper and Ms Packham through the 
Human Resource Services.  After the mediation the Applicant says that she received a telephone call from Mr Graham who 
told her not to get involved with any follow up as Ms Hooper is uncomfortable with you and that the human resource officer 
would do all the follow ups and would ensure that the proper protocols be used in regard to industrial relations.   

118 When Ms Packham resigned the Applicant appointed Ms Hooper, Heidi Madrigali and Mr Piggin to share the position of 
coordinator.  The Applicant denies that she was aware there had been ongoing feuding between Heidi Madrigali and 
Ms Hooper.  The Applicant, however, conceded that when the incident of “shouldering” between Heidi Madrigali and 
Ms Hooper occurred in February 2005, this was part of a problem that had been going on for some months but had not been 
resolved.  The Applicant then said that she had reported this issue to Ms Bowman on numerous occasions in 2004 but that 
Ms Bowman did not come back to her with a response.  The Applicant says that she did not leave the issue, that she attempted 
to end the feuding by disciplining them both in meetings with them individually.   

119 In relation to Ms Hooper and Ms Piggin, the Applicant agrees that it was a well known fact that Ms Piggin and Ms Hooper had 
a long history of interpersonal issues within the workplace.  However, the Applicant says that she was the person who brought 
the incident between Ms Hooper and Ms Piggin in late 2004 to the attention of Mr Graham.  She said that Ms Piggin made 
serious allegations that Ms Hooper had raised a hand in a threatening manner and she took this very seriously.  She said that 
Mr Graham came to her office during late 2004, and advised her that he would handle an investigation into the matter and deal 
with it appropriately.  Mr Graham stood down Ms Hooper for two days which was the catalyst for Ms Hooper’s stress leave.   

120 The Applicant admits there was culture of not reporting incidences (of conflict) and says this was a long standing problem at 
the Service.  She says that this was something she had been trying address and change since her appointment to manager and 
she had discussed this problem with Ms Bowman on a number of occasions.  The Applicant said that it was difficult for her to 
recall when she received substantial support from Ms Bowman.  The Applicant says that she refutes the allegation that she 
failed appreciate the gravity of problems developing in the service and that she failed to take appropriate preventative action.  
The Applicant says that Ms Piggin had previously resigned in or about July 2004 but changed her mind after the Applicant 
suggested to Ms Piggin to re-consider her resignation and advised Ms Piggin there was an occupational service for free 
counselling, which was provided to all employees of the Respondent.  The Applicant was of the opinion that Ms Piggin 
suffered from “burn out” as she was caring for her own two disabled children at home.   

121 When cross-examined the Applicant agreed that she had met with Ms Bowman after September 2004 regularly but she says, 
however, that Ms Bowman and Mr Avard did not raise the issue about Ms Piggin and Ms Hooper with her until 14 December 
2004.  The Applicant conceded that she told Ms Bowman and Mr Avard at the meeting on 14 December 2004 that the Service 
was out of control.  The Applicant also conceded that after Ms Piggin had left the service in late 2004, she (the Applicant) was 
advised by the Human Resource Department that Ms Piggin had alleged that she (the Applicant) had sent Ms Piggin an 
intimidating letter.  The Applicant agrees that she had sent a letter to Ms Piggin but denies that the letter was intimidating.  She 
said that Ms Piggin had refused to answer telephone calls so she sent her a note telling her that she was disappointed that 
Ms Piggin could not come in to see her in person but she (the Applicant) wished her well in the future.  The Applicant says  
that she also included several Christmas cards and a couple of Christmas presents bought for Ms Piggin by other staff and she 
asked Ms Piggin to return some petty cash vouchers and a master key to the centre.   

122 In relation to employing Heidi Madrigali, the Applicant says that she took no part in employing Heidi Madrigali.  She says that 
Dave McLauren, a coordinator of centre day care, five years ago initially employed Heidi Madrigali for relief.  Approximately 
four years ago two part-time positions were advertised internally.  The Applicant says that she contacted human resource 
services when she found out that Heidi Madrigali was one of the applicants for the part-time positions and told them that under 
the circumstances she (the Applicant) wanted to withdraw from any obligation of short listing, interviewing or employing any 
of the applicants.  Consequently, she had no input into the selection process.  The Applicant denies that Heidi Madrigali is 
rude, lazy or not suited to her work.  The Applicant says that the most recent performance review was conducted by a relief 
coordinator and Mr Gordon, himself, demonstrates the opposite.  Further, she denies that anyone apart from Mr Gordon had 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 563 
 

complained to her about the vicinity of the relationship with Heidi Madrigali or raised any issue of conflict of interest.  Further, 
she testified that no members of her staff had made any allegations to her that she had favoured her daughter.  She said that the 
only people that had complained about Heidi Madrigali causing problems with other staff members were Ms Kennedy who did 
not work in the centre day care program, Ms Hooper who had a long standing interrelationship problem with Heidi and 
Ms Ramshaw who did not work for the centre day care program.  The Applicant, however, denied when cross-examined that 
Ms Ramshaw or any other staff members had brought to her attention the fact that Heidi Madrigali was rude and abrupt to 
clients.  She said that if anyone raised concerns about Heidi in the workplace she did the same as she did for any other staff 
member, she spoke to Heidi and explained the allegations raised against them and listened to their side of the story.  The 
Applicant said that she could not see why Heidi Madrigali should be treated any differently to any other staff member.  When 
it was put to the Applicant whether any of the staff had raised with her (the Applicant) that if they raised with Heidi a 
performance issue, Heidi’s response would be, “I don’t care, my mum is the manager”, the Applicant said that she found that 
hard to believe that Heidi Madrigali would say such a thing.  The Applicant, however, conceded when cross-examined that she 
had massaged Heidi Madrigali’s neck and back in the workplace.  When pressed she also conceded that staff had raised with 
her that Heidi Madrigali was lazy and did not pull her weight but the Applicant said that was not her observation of Heidi.  The 
Applicant agrees that she undertook Heidi Madrigali’s performance review in December 2004 and that she had rated her highly 
in that review. 

123 In relation to Sue Lewis, the Applicant agreed she failed undertake Ms Lewis’ performance reviews when they should have 
been carried out.  She did, however, not agree that it was her role in 2005 to undertake Ms Lewis’ performance review because 
it was her (the Applicant’s) understanding that once Mr Gordon had been employed it was his role to undertake performance 
reviews.  The Applicant said that she was late in carrying out performance reviews in respect of Sue Lewis because Ms Lewis 
was very good at evading these sorts of things and used a number of tactics to try to avoid performance reviews.  The 
Applicant said that she explained this to Ms Bowman who told her that she should try harder and keep pursuing Ms Lewis.  
The Applicant says that in September 2004, she (the Applicant) put in place an action plan for performance management 
system and a period of three months was given Ms Lewis for improvements to be rectified and reviewed.  The Applicant says 
that this plan was discussed in detail with Ms Bowman in September 2004.   

124 In relation to the allegation that the Applicant failed to ensure that detailed procedures existed for all positions and tasks, the 
Applicant testified that procedure manuals require constant updates and this was a current work in progress.  She said that she 
explained to Mr Gordon early in his tenure with the service, that she had already started to review the procedure manual.  She 
also says that she told Mr Gordon that the standards monitor report dated 9 February 2005, clearly demonstrates the 
requirements of the organisation and the process the funding body used to monitor this.  When cross-examined about this issue 
it was put to the Applicant that she had failed to ensure all sections of the Service had detailed procedures for their positions 
and the Applicant said in response to that she was not aware of every single procedure that existed within the Service or 
whether there were any deficits as such. Further, that she prepared the budget in collaboration with the Respondent’s Finance 
Department.   

125 In relation to the timesheets, the Applicant said that at no time did she inform Mr Gordon that she was completing timesheets.  
She says that she told him that all permanent staff were on an auto pay system and there was a mechanism in place within each 
service unit to monitor and record variations in hours worked, hours owing and hours in deficit.  The Applicant testified that all 
time taken off as either time in lieu or sick leave was recorded on a leave application form or in the form of a memo.  She said 
that casual staff, who had varying hours, always recorded their hours on timesheets which were forwarded each fortnight to 
payroll.  When cross-examined about this issue, the Applicant said that it was brought to her attention in 2005 that it was a 
requirement for permanent staff to keep timesheets.  When it was put to her that all employees had to keep timesheets, the 
Applicant said that not all of the Respondent’s policies applied to those who worked in the Service.  In relation to the email 
sent by Ms Zumach in respect of the timesheets the Applicant conceded that she had received this email from Ms Zumach on 
22 April 2005 but claims that she did respond to that email.   

126 As to numbers in the centre day care the Applicant said that each service unit is responsible for maintaining their own wait list 
and to monitor and assess clients for services available.  The Applicant says that a number of clients had left the centre day 
care service due to death, ill health or permanent placement into institutional care.  She says that when she became aware of 
this she proceeded to undertake the assessments of new potential clients but Mr Gordon insisted that Ms Hooper and not the 
Applicant fulfil this task.  Due to a motor vehicle accident Ms Hooper was declared medically unfit to drive a motor vehicle 
between 17 June 2005 and 1 July 2005 and therefore unable to fulfil this task for that period.  The Applicant says that those 
assessments were carried out after that period of time.   

127 In relation to bus and hoist procedures, the Applicant agreed that when she first commenced work for the Respondent she was 
involved in an accident in 1992 where a client was injured when the Applicant was operating a hoist in 1992.  Further, she 
agreed in 2004 an elderly client had tripped on a step on one of the Service’s buses and fell.  The Applicant agreed she was 
responsible for the occupational safety and health, however, she conceded that it was Mr Gordon who was responsible for 
implementing standard work procedure for bus and hoist procedures.  The Applicant drafted the policy after Mr Gordon 
directed her to do that.   

128 In 2004, the Applicant was involved in organising the 1 Voice Seminar and two other councils were asked to contribute to the 
cost.  It was the Applicant’s responsibility to invoice the councils on behalf of the Respondent.  The Applicant conceded that 
she did not do so and that over eight months after the seminar Mr Gordon directed her (the Applicant) to invoice the two 
councils. 

129 The Applicant denies that she was responsible for the CommonHeath Games.  She testified that the planning for the games 
does not normally commence until six months before the games start in October each year.  The Applicant testified that 
Mr Gordon told Ms Hooper that he would like her to be in charge of the games for 2005 and she (the Applicant) was told this 
on her return from leave in April 2005. 

130 In relation to the insurance claim arising out of a burglary, the Applicant says that she was not responsible for the 
Respondent’s insurance claims.  However, she agreed when cross-examined that she had received a request for information 
from someone and her recollection was that she told the person that all information they had, the Finance Department of the 
Respondent also had.   

131 The Applicant rejected Ms Ramshaw’s evidence that from time to time Ms Ramshaw did not know where she (the Applicant) 
was.  The Applicant says that she always walked out through the front entrance and informed the administration officer and 
that either she (the Applicant) or the administration officer would put the relevant information on the whiteboard at the 
entrance of the building.  As to returning telephone calls, the Applicant said that she returned telephone calls as soon as she 
could do so.  She, however, says that for a period of time she did not receive messages so she arranged for the procedure for 
taking messages to be changed because of that problem.   
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132 In relation to the allegation that the Applicant failed to properly prioritise tasks and the allegation that the Applicant spent too 
much time at work with Ms Cangemi who is employed by another agency, the Applicant agreed that Ms Cangemi was not a 
client of the Service but says that she only spent an hour providing Ms Cangemi with equal opportunity documents in relation 
to a dispute Ms Cangemi was having in her workplace.  She testified that she usually met with Ms Cangemi sometimes twice a 
week to discuss clients in common and on a number of occasions they collaborated to write submissions for clients with 
disabilities to maximise their potential for individual funding.  She said that Ms Cangemi was a member of the City of 
Cockburn Disability Advisory Committee and on the subcommittee for the 1Voice Community Forum.  The Applicant also 
conceded that she spent the majority of her time on disability services.  She says she had coordinators to deal with aged care 
services. 

133 The Applicant agreed that it was her responsibility to apply for growth funding for HACC.  She said that the funding was an 
allocation for money that is offered by a funding body each year for expansion of services and to replace equipment.  The 
Applicant agrees that this funding was very important for the Service and it was her responsibility to put submissions together 
yet she had left the development of that submission to Ms Kelly in 2003.  She said that she had no difficulty leaving the 
submissions with Ms Kelly, as Ms Kelly had more experience than she (the Applicant) did in preparing such submissions.  She 
also agreed that it was her responsibility to apply for CACP Funding and that Ms Bowman had discussed with her the need to 
complete the application.  She said that the application was not lodged because there are only a number of packages that are 
released in accordance with the Commonwealth’s allocations and the Respondent was only looking at getting a very small 
amount of the packages allocated to the area.  She said that there were a number of much bigger service providers than the 
Service in their area and they needed at least five packages to justify the application.  The Applicant said that she had 
explained this to Ms Bowman who accepted her explanation. 

134 In relation to the allegation that the Applicant failed to complete budgets within the required timeframe the Applicant said that 
this was the case in most years.  She says she was not told by Ms Bowman that this was unacceptable.  However, she agrees 
that when she raised the issue of staffing with Ms Bowman at her September 2004 performance review and complained that 
she did not have enough staff in late 2004 that Ms Bowman told her that there were surplus funds available and that she should 
have acted on those vacancies and taken steps to employ staff.  The Applicant said that she did act on that direction after she 
discussed the issue with Ms Bowman.   

135 The Applicant conceded that one of her areas of performance that needed improvement was her ability to carry out tasks as 
instructed and her ability to exercise an appropriate level of initiative.  She also agrees that Ms Bowman gave her strategies at 
her September 2004 performance review about time management assertiveness.   

136 The Applicant was cross-examined about whether she had taken no steps to ensure that Ms Ramshaw had been paid higher 
duties.  The Applicant said that to the best of her knowledge that Ms Ramshaw had been paid.  However, a computer record of 
higher duties payments paid to Ms Ramshaw was put to the Applicant (Exhibit C) which showed that Ms Ramshaw had not 
received any higher duties payments from 3 December 2002 until 5 April 2005.  When this record was put to the Applicant in 
the context that she failed to manage the Service in a competent manner she disagreed but said that she may have failed to deal 
with some general management issues at the Service.   

137 In relation to the Department of Health’s letter relating to the national service standards verification visit, which was sent to the 
Respondent in May 2002, the Applicant agrees the letter had been addressed to her and she had received it in May 2002.  She 
also agrees that the document set out a list of tasks that needed to be carried out within a timeframe of six or three months.  
When it was put to the Applicant that the Respondent was unable to find any evidence of any action taken in relation to that 
document the Applicant said that she did not accept that.   

138 The Applicant disagrees that she spent an inordinate time looking through her emails.  She said that she usually looked at her 
emails at 5:00 pm, which was the time she would normally finish work.   

139 In relation to the issues raised by Mr Gordon at meetings during February and March 2005, the Applicant conceded that 
Mr Gordon discussed with her the following issues: 
(a) Performance reviews; 
(b) Issues that arose in relation to her daughter, Heidi Madrigali; 
(c) Policies and procedures within the workplace; 
(d) The Applicant’s failure to ensure that all team members kept routine timesheets; 
(e) The failure to prioritise tasks; 
(f) The low numbers in the day care centre; 
(g) The bus hoist procedures; and 
(h) The 1 Voice Seminar and the failure by the Applicant to invoice for it. 

140 She testified that although these issues were raised by Mr Gordon she did not believe that they were specifically raised as 
“alleged performance issues”.  When asked further about this matter she maintained that at no time did the Respondent ever 
give her an opportunity to respond to any allegations and whilst issues were raised with her in conversations in meetings with 
Mr Gordon, they were never raised as clear allegations.   

141 The Applicant conceded that Ms Kelly’s report in 2003 raised similar issues to the issues that were discussed with her in 2005.  
The Applicant does not agree that she did not take any action in relation to Ms Kelly’s report.  However, the only evidence that 
she gave of the action that she took in relation to that report was to file it in her own personal file in her office drawer.   

142 The Applicant maintains that Mr Gordon actively involved other staff to discredit her over a period of time.  The Applicant 
says in relation to allegations that there were numerous incidents of her bullying and being vindictive towards other staff 
members that these allegations are not true.  She says that she was heavily involved in the production of the Respondent’s 
employer equal opportunity policies and she knows what is acceptable behaviour in a working environment.  She also says that 
no specific allegations of bullying have been made to her for her to respond to.   

143 The Applicant says that after she was demoted and when she challenged the decision to demote her by instituting proceedings 
in this Commission that the behaviour of Mr Graham and Mr Gordon changed notably.  She says that on or about 1 June 2005, 
she was on a lunch break when she received a telephone call from Mr Graham on his mobile telephone.  Mr Graham asked her 
what she wanted out of all of this to which she replied she thought she had made herself pretty clear.  Mr Graham then said to 
her words to the effect, “There may still be other options that could avoid the need to go to the Commission.”  She says that he 
did not elaborate and she perceived this statement to be a threat.  She also says she felt this was highly inappropriate that 
Mr Graham discuss anything with her in the absence of her representative.  She told him that she could not see that she had 
done anything wrong and she wanted her old position back and she also told him that they had failed to follow their own policy 
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and protocol.  The Applicant alleges that Mr Graham then told her, “Regards to the hearing on Friday, I must warn you that 
things could get really ugly from here on in.  I hope you realise this.”  The Applicant said that she felt very threatened by this 
telephone call. 

144 In relation to Mr Gordon, after her demotion she said that Mr Gordon would give her a list of tasks that he wanted her to 
perform but he would never identify which were the most important and by priority.  A result of this she would start on tasks 
and halfway through a task Mr Gordon would change the priorities.  She said this occurred nearly everyday and Mr Gordon did 
not give any explanation for the change in priorities.   

145 The Applicant said that she was constantly reminded by Mr Gordon that she was no longer the manager which she found 
intimidating.  She also felt undermined in terms of her new role as coordinator.  An example she gave of this was on one 
occasion Mr Gordon asked a staff member to work.  The staff member turned up for work and because there was no work to be 
performed the Applicant told the staff member that she could go home and the person concerned said that she did not really 
want to work that day as she was supposed to be on holidays.  The Applicant said that she was responsible for the rosters and 
she was trying to exercise some initiative in saving the organisation money on wages.  She later received a written letter of 
reprimand relating to this from Mr Gordon. 

146 The Applicant also said that she felt intimidated by Mr Gordon when he changed her hours of work because he did not want 
her to work on the same day that Heidi Madrigali worked in administration as the Applicant and Heidi Madrigali would be 
working in the same office.   

147 She said that Mr Gordon daily made comment about Heidi Madrigali and herself which she found generally intimidating.   
148 The Applicant says that another issue that was badly handled occurred in June 2005 when Mr Gordon told her not to access her 

email because all of the managers’ information from funding bodies was sent to her email address and he wanted to make sure 
that he obtained that information first.  She was told that Ms Ramshaw would vet all her emails and forward anything they felt 
was relevant.  The Applicant said that she felt that they did not trust her and she could not understand what she had done 
wrong.  The Applicant says that Mr Gordon had already contacted the funding bodies advising them she was no longer the 
manager so there was no need to deny her access to her emails.   

149 The Applicant testified that she developed a stress condition due to an accumulative situation of the treatment of her on a daily 
basis from Mr Gordon.  She said that she came home in tears most days in June and July 2005 because she felt degraded, 
humiliated and intimidated because Mr Gordon tore strips off her in front of others on a regular basis.  The Applicant says that 
she first experienced symptoms of stress in the beginning of June 2005.  She later went off work on stress leave and made a 
claim for workers’ compensation as a result of what she says was bullying.   

150 The Applicant says that the Respondent employer’s actions were totally unfair, harsh, unreasonable and unjust.  All she was 
trying to do was the job that she had been put in, but they were not letting her.   

151 Finally the Applicant says that all performance reviews used in assessments or appraisals that were conducted of her were 
overall to a high standard and never at any point was she considered to be incompetent nor was it appraised that she should be 
demoted or dismissed.  She said that she only received one letter of warning relating to an incident, which she later apologised 
for, which was in 1995.  The Applicant says that the Respondent’s industrial relations grievance procedures (Exhibit 2 – U) 
have not been complied with by the Respondent.   

152 Simon Neilson is employed by the Department of Health as the Home and Community Care Project Officer.  He was 
responsible for the Metropolitan South West Region from March 2004 to October 2005.  Mr Neilson testified that he had direct 
dealings with the Applicant for 14 months up to May 2005.  He says that he never had concerns with the way that the 
Cockburn Community Service Home and Community Care (HACC) program operated.  In particular, he never received any 
complaints from anyone regarding the manner in which operations were being carried out by the service.  Further, that 
financial acquittals of HACC funds caused no concerns.  He said, however, that 80% of service providers provided standard 
financial reports late. 

153 Mr Neilson chaired several regional HACC service provider meetings.  He says it was his impression that the Applicant was 
well respected by members of HACC service providers.  He also says that the Applicant often initiated or actively participated 
in discussions on issues and changing trends affecting HACC service delivery in the region. 

154 When cross-examined Mr Neilson conceded that he spent very little time at the Cockburn Community Care Service.  He also 
conceded that he was not aware whether the Applicant was responsible for financial acquittals.  In addition, Mr Neilson was 
unable to recall whether the Applicant had ever failed to respond to requests for information.  However, Mr Neilson 
maintained that because his file contained very little correspondence between himself and the Service that the service was 
running well. 

Legal Principles 
155 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  The question to be 

determined by the Commission, is whether the Respondent exercised its legal right to dismiss the Applicant in such a way that 
the right has been exercised harshly or oppressively against the employee as to amount to an abuse of that right (see Miles and 
Ors trading as the Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, Service 
and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

156 Kenner C in Scott v Consolidated Paper Industries (WA) Pty Ltd (1998) 78 WAIG 4940 made a clear statement of the law in 
respect of industrial fairness where poor performance of an employee is raised.  At 4943 Kenner C observed:  

"… that it is not for the Commission to assume the role of the manager in considering whether the dismissal is or is not 
unfair.  The test is an objective one in accordance with the Commission's duty pursuant to s.26(1)(a) and (c) of the Act. 
Moreover, contemporary standards of industrial fairness require in my view, that before an employee is dismissed, the 
employee be given some fair warning that his or her employment is at risk if his of her performance or conduct does not 
improve as required by the employer.  This requires more than a mere exhortation to improve and should place the 
employee in the position of being in no doubt that their employment may be terminated, unless they take appropriate 
remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635.  It should be emphasised that 
whether an employee is afforded procedural fairness is but one factor for the Commission to consider, however it may be 
a most important factor, depending upon the circumstances of the particular case: Shire of Esperance v Mouritz (1991) 71 
WAIG 891.  It follows however, that a dismissal will not necessarily be unfair in the event of procedural unfairness alone, 
as all the circumstances need to be considered." 

157 In Ishmael v Turk Ellis Pty Ltd of Elverston Nominees (1990) 70 WAIG 3532 at page 3533, the Full Bench observed: 
"The question of competence is tested in matters of unfair dismissal in the following manner. 
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Generally, there is no finding of unfair dismissal when the termination has been due to incompetence or unsatisfactory 
performance. 
The Industrial Appeal Court considered this matter in Industrial Inspector of OIR v Holliday 66 WAIG 477.  In that case 
Olney J set out a number of considerations:- 

(1) Incompetence of an employee may be sufficient justification for the exercise of the right of summary 
dismissal. 

(2) This will arise where there has been an express or implied representation by the employee that he was 
competent to fulfil the job and has been shown to be incompetent. 

(3) A right of summary dismissal for inefficiency arises if an employee who possesses a particular skill 
fails or neglects to exercise that skill. 

(4) If there is no general or particular representation as to ability or skill the workman undertakes no 
responsibility. 

… 
The Commission has usually modified the strict right of an employer to dismiss for incompetence by requiring that some 
warning be given to the employee that his or her work is not satisfactory before terminating the employment (see Margio 
v Fremantle Arts Centre Press 70 WAIG 2559)." 

158 In Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559 ("Margio"), the Commission at first instance found that the 
appellant was assessed as not meeting the required level of performance over a lengthy period of time and concluded that it 
was not unreasonable for management to conclude that it would terminate the services of the appellant.  The Full Bench found 
that the Commission at first instance gave no, or insufficient, weight in relation to a number of issues including volume of 
work, staffing and to the inadequacy of the warning.  Accordingly the Full Bench in Margio held there was a wrongful 
termination of contract as there was inadequate evidence of incompetence and there was insufficient warning given to the 
appellant.  In particular, there was no adequate warning or opportunity for the appellant to improve his work if improvement 
were needed or justified.  The decision in Margio was affirmed by the Full Bench of this Commission in DVG Morley City 
Hyundai v Fabbri (2002) WAIG 3195.  The appellant employer claimed that the Commission at first instance erred by not 
finding that the employee was dismissed for non-performance.  In that matter no performance issues had been raised with the 
employee prior to his dismissal.  In the reasons for decision by Sharkey P with whom Wood C agreed, the President held at 
[97-100]: 

"Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is 
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy 
defects in her or his performance. 
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55).  There may well be 
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them). 
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to 
substantive unfairness.  In this case the failure, which the Commissioner found, amounted to both procedural and 
substantive unfairness. 
It was manifestly unfair that an employee who had received no reprimand, no chance to improve his performance, no 
written warning, no other warning and no indication that he was to be dismissed if he did not improve was dismissed." 

159 Despite the requirement to accord procedural fairness, not every denial of procedural fairness will entitle an employee to a 
remedy.  No injustice will result if after a review of all the circumstances of the termination it can be said that the employee 
could be justifiably dismissed (Shire of Esperance v Mouritz (1990) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 
CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ, and at 466 per McHugh and Gummow JJ).   

160 An employer can justify a dismissal at common law by reference to facts not known at the time of dismissal where those facts 
concern circumstances in existence when the decision was made (Lane v Arrowcrest Group Pty Ltd (t/as ROH Alloy Wheels) 
(1990) 27 FCR 427 at 456; see also Robe River Iron Associate v The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia  - Western Australian Branch and Ors (1995) 75 WAIG 813). 

Credibility 
161 Both the agent for the Applicant and counsel for the Respondent did not challenge the evidence in chief of the witnesses in 

some material respects.  In relation to the events that occurred after the Applicant was demoted neither the Applicant, 
Mr Gordon nor Mr Graham’s evidence was challenged in cross-examination.  Ms Bowman’s evidence was not substantially 
challenged in cross-examination even though there is substantial difference in the evidence given by Ms Bowman and the 
Applicant as to the support and guidance given by Ms Bowman to the Applicant in 2004.  Except for Ms Ramshaw, the 
evidence given by the other Respondent’s witnesses was not substantially challenged in cross-examination.  In relation to 
Ms Ramshaw, her evidence about what the Applicant said to her (Ms Ramshaw) about Ms Kelly’s report was not challenged in 
cross-examination yet the Applicant gave evidence about a relevant conversation that conflicted with the evidence of 
Ms Ramshaw. 

162 Notwithstanding these difficulties posed by the way in which the witnesses were cross-examined, having observed the 
witnesses carefully whilst they gave their evidence I found the evidence given by the Respondent’s witnesses to be more 
credible than the evidence given by the Applicant where their evidence departs.  The reason why I have reached this 
conclusion is that the Applicant gave inconsistent evidence in relation to a number of material matters.  Firstly, I did not find 
her evidence about complaints received by her about Heidi Madrigali credible.  As set out in paragraphs 107, 118 and 122 of 
these reasons for decision, the Applicant’s evidence is inconsistent and vague in relation to what, if any, complaints the 
Applicant had received from staff members about Heidi Madrigali.  In addition, the Applicant’s claim that she did not treat her 
daughter any differently to her employees is not credible in light of her concession that she had massaged her daughter’s neck 
and back in the workplace.  Secondly, the Applicant rated Heidi Madrigali in a performance report undertaken on 17 December 
2004 as standard/high standard for the criteria “Practise good interpersonal skill as demonstrated through good relationships 
with supervisors and work colleagues”.  This rating does not reflect the Applicant’s evidence that she was aware at that time of 
unresolved and ongoing conflict between Heidi Madrigali and Ms Hooper.  Thirdly, the Applicant’s evidence that when she 
met with Mr Avard and Ms Bowman on 14 December 2005 the meeting took her by surprise because the Service was 
functioning well, is inconsistent with her concession that she told Ms Bowman and Mr Avard at the meeting that the Service 
was out of control.  Fourthly, her evidence on this point is inconsistent with the matters raised in Ms Kelly’s 2003 report.  
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Ms Kelly’s report paints a picture of a dysfunctional service.  Fifthly, the evidence given by the Applicant that she took action 
in relation to Ms Kelly’s report is not credible, given that the only action she took in relation to Ms Kelly’s report was to file 
the document in her personal file.  Sixthly, the Applicant claimed that she did not become aware that numbers in the Centre 
Based Respite (the centre day care) were low until 2005, yet this was a matter raised in Ms Kelly’s report.  Seventhly, I do not 
accept the Applicant’s evidence about why she had not submitted a funding submission for CACP when the Applicant’s Job 
Description Form at page 2 (Exhibit 2 - C) states that CACP is part of the key focus of the position.  Eighthly, the Applicant’s 
evidence that Mr Gordon was responsible for Ms Lewis’ performance review is not credible.  The document prepared by Mr 
Graham in December 2004 and provided to the Applicant by at least January 2005 made it plain that performance reviews 
were to be done conjointly with the Applicant and Mr Gordon (see paragraph 31 of these reasons for decision). 

Conclusion 
163 It is clear from the evidence given in these proceedings that the Applicant had, for sometime prior to her demotion, failed to 

competently carry out her duties as a manager.  However, it is also clear that the Respondent did not properly address 
performance issues with the Applicant in a satisfactory manner.  For example, it is plain from evidence given by Ms Ramshaw 
that some perceived failings of the Applicant in relation to the Applicant’s treatment of Heidi Madrigali and the Applicant’s 
failure to resolve interpersonal conflicts between staff were raised with Ms Bowman at least by September 2004 or if not 
earlier.  Yet Ms Bowman did not raise these issues in the Applicant’s September 2004 performance review.  Although, it is 
common ground that a number of performance issues were raised with the Applicant at the September 2004 performance 
review and a strategy was put in place for the Applicant to meet regularly with Ms Bowman, Ms Bowman did not rate the 
Applicant in relation to any of the assessed criteria as “N” – Needs Improvement – Performs identified tasks at a level that 
requires urgent improvement or “I” – Inadequate – Performs identified task or duty well below required and acceptable 
standard.  Clearly the ratings contained in the performance report completed by Ms Bowman on 21 September 2004 did not 
reflect Ms Bowman’s assessment of the Applicant’s performance and is to some extent misleading.  In addition, the failure of 
the Respondent to conduct the performance review of the Applicant in March 2005, is incomprehensible in light of the fact that 
by that time the Respondent’s representatives had substantial concerns about the Applicant’s performance and her ability to 
regain proper management of a dysfunctional Service.  Further, the Respondent failed to conduct that review and the 
Respondent’s failure to do so resulted in it failing to comply with its own procedure set out in its policy titled Industrial 
Relations – Grievance Procedures (Exhibit 2 - U).  In addition, the Respondent did not put to the Applicant at any time 
particulars of her performance failures in the context that because of these failures the Respondent was contemplating 
demoting her.  Mr Gordon’s March 2005 report to the contrary did not do that, it specifically contemplated that the issues 
raised in the report could be adequately addressed with the Applicant as manager.  These findings lead me to the conclusion 
that the Respondent’s action which culminated in the demotion of the Applicant was procedurally unfair.   

164 However, would the Applicant have addressed her failings if the proper process was adhered to by the Respondent?  It is my 
opinion that the answer to that question is no.  Even after all the allegations have been comprehensively aired in these 
proceedings the Applicant does not recognise that her performance was lacking.  The only aspect she says she needed to 
address was her inability to say no and a lack of assertiveness.  The later, she says that she had remedied by undertaking an 
assertiveness course.  At no time has the Applicant ever said that her volume of work was too high so as to cause her to delay 
in completing tasks or cause her to be in a position so as not to be able to address some tasks.  Further, the Applicant was 
aware her performance was under review as part of the review of the Service.  The Applicant’s own evidence establishes that 
from December 2004 she was concerned about losing her position as manager.  In addition, the Applicant was given an 
opportunity to improve her managerial skills.  In particular, Mr Graham’s memorandum prepared in December 2004, titled 
“Things to do, or consider, in respect of Pia’s role at Cockburn Care in first half of 2005” (Exhibit J -AG3) made it plain that 
the Applicant was to continue to carry out performance reviews, albeit conjointly with Mr Gordon.  The Applicant’s 
performance in relation to conducting performance reviews in a timely manner and properly setting performance goals for 
Ms Lewis was a substantial failing by the Applicant.  The Applicant was given guidance and direction by Ms Bowman in late 
2004 in relation to conducting Ms Lewis’ performance reviews.  Mr Gordon on or prior to 17 March 2005 met with the 
Applicant and discussed with her that Ms Lewis’ performance review was an opportunity to show firmness and resolve with 
Ms Lewis’ action plan items.  Despite this assistance and direction the Applicant not only failed in this task but denies in these 
proceedings that in 2005 she was responsible for conducting performance reviews. 

165 The Applicant’s failure to actively manage the Service has been revealed by numerous incidents.  This was patently illustrated 
by the issue in relation to low numbers in the centre day care.  In 2003, Ms Kelly in her report raised with the Applicant that 
the centre day care lacked numbers.  The Applicant did nothing about this matter until after it was raised with her in 2005 and 
after she was demoted to the position of Centre Day Care Co-ordinator. 

166 One area where the Applicant lacks insight into the appropriate role of a manager is in relation to her treatment of 
Heidi Madrigali.  Whilst the Applicant quite properly did not involve herself in the initial selection of Heidi Madrigali as an 
employee of the Respondent, the Applicant: 
(a) selected Heidi Madrigali to work in the position of co-ordinator with Ms Hooper and Ms Piggin; 
(b) performed Heidi Madigali’s performance reviews; and 
(c) supervised Heidi Madrigali’s work. 

167 If the Applicant had genuinely acknowledged her performance was substantially deficient then I would have considered 
making a finding that the dismissal by demotion was substantially unfair.  However, a mere finding that a process was 
procedurally unfair is not sufficient to make a finding that the termination was harsh, oppressive or unfair under s 29(1)(b)(i) of 
the Act. 

168 Even if I was to make the declaration sought by the Applicant, I would not make an order that the Applicant be reinstated as I 
am satisfied that reinstatement is impractical.  Not only does the Applicant not acknowledge many identified deficiencies in 
her performance, it is plain that the relationship between the Applicant and the Respondent, in the absence of any 
acknowledgment that her performance was substantially poor, is irretrievably fractured. 

169 In the reasons set out above I will make an order dismissing the Applicant’s claim. 
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2006 WAIRC 03870 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PIA MADRIGALI 
APPLICANT 

-v- 
THE CITY OF COCKBURN 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 3 MARCH 2006 
FILE NO/S APPL 538 OF 2005 
CITATION NO. 2006 WAIRC 03870 
 
 
Result Application dismissed 
Representation 
Applicant Mr E Schnell (as agent) 
Respondent Ms M Cash (of counsel) 
 
 

Order 
Having heard Mr Schnell as agent on behalf of the Applicant and Ms Cash of counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders that the application is 
hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties File Number Commissioner Result 
Aaron Nicholas Laurie Universal Hot Water Pty Ltd B 56/2006 Commissioner 

P E Scott 
Application 
Dismissed 

Adam Richard Sorgiovanni Boss Commercial Group Pty Ltd APPL 18/2005 Commissioner 
J L Harrison 

Discontinued 

Allison June Scates Rafe Roberts Trading As Global 
Fusion 

B 319/2005 Commissioner 
J L Harrison 

Order issued 

Amanda Bree Owens Simmon Sardelic - Sardelic Real 
Estate 

APPL 215/2005 Commissioner 
J H Smith 

Dismissed 

Andrew Lyon Hugall & Hoile Ltd B 141/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Ann Marie Ryan Sandvik Materials Handling Pty 
Ltd 

APPL 631/2005 Commissioner 
J L Harrison 

Discontinued 

Ann Weaver The Neurological Council of 
Western Australia (Inc) 

U 302/2005 Commissioner 
P E Scott 

Application 
dismissed 

Brian Neil Andre Kalgoorlie Consolidated Gold 
Mines 

U 62/2005 Commissioner 
S Wood 

Application 
discontinued 

Christianus Adrianus Fryters Parker Black and Forrest Pty Ltd U 189/2005 Commissioner 
S J Kenner 

Application 
discontinued by 
leave 

Christopher Madureira Seacrest Homes U 155/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Collene Vicki Castle Kimberley Area Consultative 
Committee 

U 25/2006 Commissioner 
S Wood 

Application 
discontinued 

Daisy Trevor Redsphere Pty Ltd T/as Bakers 
Delight 

U 221/2005 Commissioner 
J L Harrison 

Discontinued 
by leave 

David Wolstenholme Kuehne & Nagel Pty Ltd APPL 873/2005 Commissioner 
J L Harrison 

Discontinued 

Dimitrios (Jim) Dais Chromagen Solar Australia Pty 
Ltd 

B 327/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Dona Lisa Mcdermott McAuliffe Williams & Partners APPL 902/2004 Commissioner 
J L Harrison 

Discontinued 
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Parties File Number Commissioner Result 

Elizabeth Albert Executive Director, Paraplegic-
Quadriplegic Association of WA 

B 234/2005 Commissioner 
S Wood 

Application 
discontinued 

Elizabeth Anne Trent Grobag Australia New Zealand 
Pty Ltd 

APPL 116/2005 Commissioner 
J L Harrison 

Discontinued 

Gerald Blevins Pelex Constructions Pty Ltd B 275/2005 Senior 
Commissioner 
J F Gregor 

Discontinued 

Gerald Robert McMullan Glendinning & Associates P/L U 279/2005 Commissioner 
J L Harrison 

Discontinued 

Glenda Shirley Waghorn Grey Willow Pty Ltd T/A 
Landsdale Plants 

APPL 447/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Gracie Lee Anne Conchie Manjimup Motor Inn APPL 520/2005 Commissioner 
J L Harrison 

Discontinued 

Grant Andrew Murdoch Riseborough Painting Contractors 
Pty Ltd 

U 164/2005 Commissioner 
S J Kenner 

Application 
discontinued by 
leave 

Helen Roughley Coles Express U 341/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Jane Blackwood Kimberley Regional Fire 
Management Project Committee 
Inc. 

U 167/2005 Commissioner 
J L Harrison 

Discontinued 

Janet Giddings Gemtime Nominees Pty Ltd T/A 
Exempted General Retail Shop 

U 237/2005 Commissioner 
S Wood 

Application 
discontinued 

Jeffery Probert Total Marine Services U 36/2006 Commissioner 
S J Kenner 

Application 
discontinued by 
leave 

Joseph Meccariello Jones & Paull Plumbing U 345/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Karen Deppe Oblique Solutions U 190/2005 Commissioner 
S J Kenner 

Application 
discontinued by 
leave 

Katina Karan Logiudice Property Group B 106/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Keith Misell CEPU, Communications, 
Electrical and Plumbing Union 

APPL 883/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Kylie Simone Fitzwater Brett and Angela Wilkins of 
Caffissimo Belmont Forum 

U 304/2005 Commissioner 
J L Harrison 

Discontinued 

Leonard George Mason Gerald Kilpatrick GL & ML 
Kilpatrick 

APPL 890/2005 Commissioner 
J L Harrison 

Discontinued 

Ljubisa Stojiljkovic Continental Meat Supply U 193/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Lorraine Leete Offshore Marine B 9/2006 Commissioner 
S Wood 

Application 
discontinued 

Lynton Ross Summers Wattlecove Pty Ltd APPL 888/2005 Commissioner 
J L Harrison 

Discontinued 

Margaret Allen The Salvation Army U 11/2005 Commissioner 
P E Scott 

Application 
dismissed 

Mark Wood Ray O’Brien U 185/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Matthew John Zaffino Delaware North Retail Pty Ltd U 84/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Mellissa Lee Stankovic Movewell Pty Ltd ACN 100 277 
405 T/as Movewell Physiotherapy 

APPL 683/2005 Commissioner 
S Wood 

Application 
discontinued 

Michael Websdane Peter Cowell APPL 882/2005 Commissioner 
S Wood 

Application 
discontinued 

Neville John Jones Director General, Department of 
Justice 

APPL 102/2003 Commissioner 
J L Harrison 

Discontinued 

Norina Munteanu Registered Business Name: Boral 
Window Sytems Ltd t/as Dowell 

B 31/2006 Commissioner 
J L Harrison 

Discontinued 

Paul Jonathon Briggs KRSP Pty Ltd (ATF KRSP Trust) 
Trading As Kimberley Regional 
Service Providers 

APPL 738/2005 Commissioner 
J L Harrison 

Discontinued 
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Parties File Number Commissioner Result 

Phillip Charles Lockyer Pilbara Meta Maya Regional 
Aboriginal Corporation 

APPL 850/2005 Commissioner 
S Wood 

Application 
dismissed for 
want of 
prosecution 

Renee Michelle Turner Digicall Australia Pty Ltd T/a 
Vodafone Australia 

U 30/2006 Commissioner 
S J Kenner 

Application 
discontinued by 
leave 

Robert Trevor  Jennings David Hartree and Associates Pty 
Ltd 

B 104/2005 Commissioner 
J L Harrison 

Discontinued 

Scott Percival Oceaneering Australia Pty Ltd U 332/2005  Application 
discontinued 

Sew Kee (Evelyn) Chiew Emmanuel Maria Anthony 
Benson 

APPL 560/2005 Commissioner 
J L Harrison 

Discontinued 

Sharifah Ammal Alsagoff Ambassador Golf and Hotel 
Management Services Pty Ltd 
Trustees For The AMS Unit Trust 
T/as Perth Ambassador Hotel 

U 312/2005 Commissioner 
J L Harrison 

Discontinued 

Stephen Ashley WA Mussel Co-Op Pty Ltd U 250/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Teesha Ellen  Smith Simone & Ian Rutherford U 317/2005 Commissioner 
S Wood 

Application 
discontinued 

Teresa-Lee Luff Jenna Hope- JR Shearing B 245/2005 Commissioner 
P E Scott 

Application 
Dismissed 

Thi Chau Nguyen; Thuy Thanh 
Nguyen; Thi Tuyet Nguyen 

Kailis and France Food; Kailis 
and France Food; Kailis and 
France Food 

APPL 671/2005 Commissioner 
J L Harrison 

Discontinued 

Thomas  Mackle FRL Contracting Pty Ltd U 315/2005 Senior 
Commissioner 
J F Gregor 

Discontinued 

Trevor Martin Stone Papulankutja Community Inc, 
Blackstone Ranges (WA) 

U 236/2005 Commissioner 
S M Mayman 

Application 
discontinued 

Ty-Andrew Elliott Serin Transport Pty Ltd B 261/2005 Commissioner 
S Wood 

Application 
discontinued 

Ty-Andrew Elliott Serin Transport Pty Ltd U 261/2005 Commissioner 
S Wood 

Application 
discontinued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 02294 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS & THE 

AUSTRALIAN WORKERS UNION WESTERN AUSTRALIAN BRANCH INDUSTRIAL UNION 
OF WORKERS 

APPLICANTS 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 AUGUST 2005 
FILE NO/S C 145 OF 2005 
CITATION NO. 2005 WAIRC 02294 
 
 
Result Order issued 
Representation 
Applicant Ms J Boots of counsel 
Respondent Mr R Gifford as agent 
 
 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 571 
 

Order 
WHEREAS on 5 August 2005 the applicants applied to the Commission for a conference pursuant to s 44 of the Industrial 
Relations Act 1979 (“the Act”); 
AND WHEREAS on 10 August 2005 the Commission convened a conference between the parties pursuant to s 44 Act; 
AND WHEREAS at the conference the Commission was informed that the applicants and the respondent are in dispute in relation 
to the negotiation of a collective industrial agreement which the applicants wish to negotiate on behalf of members of the applicants 
employees of the respondent; 
AND WHEREAS the Commission was also informed that employees of the respondent had engaged in industrial action as a 
consequence of alleged delays in the respondent’s responding to their request to bargain for an industrial agreement; 
AND WHEREAS the respondent advised the Commission that it was prepared to commence negotiations with the applicants about 
an industrial agreement; 
AND WHEREAS the Commission is of the view that there should be no further industrial action during the course of bargaining 
given the matter is before the Commission; 
NOW THEREFORE the Commission, having regard for the interest of the parties directly involved and to prevent the deterioration 
of industrial relations in respect of the matters in question, in accordance with the provisions of the Act hereby orders – 

(1) THAT the parties in accordance with their obligations prescribed under the Act bargain in good faith by doing the 
following things – 

(a) stating their position on matters at issue, and explaining that position; 
(b) meeting at reasonable times, intervals and places for the purpose of conducting face-to-face bargaining; 
(c) disclosing relevant and necessary information for bargaining; 
(d) acting honestly and openly, which includes not capriciously adding or withdrawing items for bargaining; 
(e) recognising bargaining agents; 
(f) providing reasonable facilities to representatives of organisations and associations of employees necessary 

for them to carry out their functions; 
(g) bargaining genuinely and dedicating sufficient resources to ensure this occurs; and  
(h) adhering to agreed outcomes and commitments made by the parties. 

(2) THAT the parties commence bargaining as soon as practicable for a period of four weeks commencing from the date 
of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 03085 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS & 
OTHER 

APPLICANTS 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 10 AUGUST 2005, WEDNESDAY, 5 OCTOBER 2005 
DELIVERED FRIDAY, 18 NOVEMBER 2005 
FILE NO. C 145 OF 2005 
CITATION NO. 2005 WAIRC 03085 
 
 
Catchwords Industrial law - Negotiation of collective industrial agreement - Whether employees of respondent 

eligible to be members of CFMEUW - Principles applied - Commission satisfied that employees fall 
within definition of engine drivers for the purposes of CFMEUW eligibility rule - Declaration issued - 
Industrial Relations Act 1979 (WA) s 44. 

Result Declaration issued 
Representation 
Applicant Ms J Boots of counsel 
Respondent Mr M Borlase as agent 
 
 

Reasons for Decision 
1 The substantive application in this matter is brought by the applicants against the respondent pursuant to s 44 of the Industrial 

Relations Act 1979 (“the Act”) in relation to negotiations between the parties for a collective industrial agreement.  The 
application was originally filed because of the applicants’ assertions initially made, that the respondent refused to negotiate 
with them a collective industrial agreement to be registered under the Act. 



572 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

2 As a consequence of compulsory conferences before the Commission, and an order issued by the Commission on 10 August 
2005, that the parties bargain in good faith for the purposes of including an industrial agreement, the parties have made 
substantial progress towards the conclusion of an agreement.  In a report back to the Commission dated 15 September 2005, 
some issues were identified by the parties upon which agreement had not been reached.  In the main, those issues went to 
proposed rates of salary and salary progression.  At a report back s 44 conference on 5 October 2005, the issues raised by the 
parties were further dealt with.  However, a further issue has been raised by the agent for the respondent going to the capacity 
of the Construction, Forestry, Mining and Energy Union of Workers (“the CFMEUW”) to enrol as members under its 
eligibility for membership rule, employees who may be covered by any industrial agreement reached or other determination 
by the Commission.  Whilst this matter was raised in an earlier conference at the outset of these proceedings, it has not been 
pressed by the respondent to date.  The issue is now pressed. 

3 As a consequence of matters dealt with at the report back compulsory conference, it was agreed that the Commission would 
determine this issue as a threshold question, with the parties filing and serving upon one another submissions in relation to 
their contentions about eligibility for membership.  Those written submissions have been filed and served with the most 
recent being a point of clarification by the respondent filed on 28 October 2005. 

Factual Background 
4 The respondent company is engaged in the industry of mining a sand product which is exported to Asia for use in the 

manufacture of glass.  The respondent employs about 10 employees, four of whom are relevant for the purposes of these 
proceedings.  The respondent describes these employees as “Operators” and it is common ground that the employees 
concerned perform three principal duties as a part of their work.  Those duties include the operation of a dredge used in 
extracting the sand; the use of mobile equipment including a front end loader and an integrated tool carrier; and working in 
the processing plant.  The employees rotate between these three duties on a two shift basis.  The first shift involves each 
operator spending a full shift engaged in each of the three functions, which rotates over a three day cycle. A second shift is 
said to involve the employees working for a nominal four hours on each of the three functions over a 12 hour shift.  
Irrespective of which shift is worked, it appears that the duties performed by operators, in each of the three respective 
functions, are discreet. 

5 The dredge is required to cut sand from its location in pre-planned benches and to then remove by suction the sand from the 
cutter head of the dredge on to a delivery line.  The sand is then pumped to a staging hopper, where oversized material is 
screened and the undersized material is pumped to the run of mine (ROM) stacker.  At this point the sand is distributed to a 
bank of cyclones where heavier material falls on to ROM stockpiles and lighter material, in solution, is then returned to the 
dredge pond.  The dredge operator is also required, using remote cameras and telemetry, to monitor the performance of the 
staging hopper and the ROM stacker and make adjustments as may be required. 

6 The two pieces of mobile equipment used by operators are a front end loader and an integrated tool carrier.  The front end 
loader is used mainly to move ROM sand from the stockpile into the processing plant feed bin.  Also, general clean up work 
is performed by this machine.  The integrated tool carrier is used to perform a number of tasks associated with maintenance 
work, site clean up, pipeline movement and associated work. 

7 The processing plant processes ROM sand to remove dense and oversized particles in order to produce product that is 
consistent with customer specifications as to size, silica content and specific contaminants.  The processing plant consists of 
stages usually associated with such plants in metalliferous mining and related industries.  The employee operator is 
responsible for monitoring and adjusting the plant operation to regulate both quantity and quality.  The operator also engages 
in ancillary duties such as plant cleaning, assisting in maintenance and sample collection.  Detailed operator requirements, 
with allocated times are set out at appendix 1 to the respondent’s submissions. 

8 There seems to be no real dispute as to the nature of the duties performed or the period of time allocated for the respective 
tasks. 

Contentions of the Parties 
9 The applicant submitted that the employees of the respondent engaged as operators and conducting duties as dredge operators, 

front end loader drivers and plant operators, were eligible for membership of the applicant pursuant to rule 4 - Eligibility for 
Membership.  Relevantly, that rule provides as follows: 

“The union shall also admit to membership any person who is employed, or usually employed in the State of Western 
Australia including all islands bounding the whole coastline of the State in any of the following capacities: 
Engine drivers, steam boiler and gas producer fireman, trimmers or fuelmen or tour guides in power houses, engine 
cleaners, greasers, boiler cleaners, crane drivers, dynamo attendants in power houses, stationary motor drivers, electric 
power substation attendants, power house switchboard attendants, electric locomotive drivers, railway shunters, 
locomotive observers, railway car and wagon examiners (not being tradesmen) and railway messengers.” 

10 Counsel for the applicant Ms Boots, submitted that a dredge is an engine for the purposes of the membership rule, as were 
control room operators and ship loader operators in a decision of the AIRC in Dalrymple Bay Coal Terminal Pty Ltd & 
Others v State of Queensland (Print K 2897).  Furthermore, it was submitted that a driver of a front end loader has also been 
held to be an engine driver for the purposes of eligibility: Comalco Aluminium Ltd v AWU and Or (Print K 0153); BLF v 
CMEU & Civil and Civic Pty Ltd & Others (1990) 70 WAIG 662.  In so far as the plant operators are concerned, the applicant 
relied upon Dalrymple Bay and a decision of the New South Wales Industrial Relations Commission in Sydney Coal Lumpers 
Union v FEDFA (1990 - 1991) 38 IR 65 in support of its submissions. 

11 For the respondent, Mr Borlase in his written submissions argued that the employees concerned are multi-skilled operators 
none of whom are eligible for membership of the CFMEUW. The respondent submitted that the purpose of the operators’ 
employment is to extract sand, process it and package it for export.  In reliance upon the observations of Burt CJ in FEDFA v 
Mount Newman Mining Co Pty Ltd & Others (1977) 57 WAIG 794 the respondent submitted that the employees concerned, 
whilst they may operate certain equipment, are not engaged in those classifications per se, but that work is directed towards 
the purpose of extracting, processing and exporting sand product.  Mr Borlase also relied on the fact that the Australian 
Workers Union, WA Branch is the principal union in the metalliferous mining industry and referred to demarcation 
proceedings before this Commission between the AWU and the CFMEU in that respect: Re Construction Mining Energy 
Timber Yards Sawmills and Wood Workers Union of Australia - Western Australian Branch Application number 1401 of 
1997.  The respondent also sought to distinguish other decisions relied upon by the applicant in support of their contentions 
that the employees in question are eligible for membership of the CFMEUW. 
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Relevant Principles 
12 In relation to the interpretation of union rules, in particular eligibility for membership, it is well settled that although the usual 

principles of interpretation of written instruments will apply, a generous construction should be adopted: R v Aird; ex parte 
AWU (1973) 129 CLR 654; R v Coldham ex parte The Australian Workers Union (1982 - 1983) 153 CLR 415; Re Isaac ex 
parte Transport Workers Union of Australia (1986) 159 CLR 323. 

13 It is also important to appreciate in this case, that the Commission is not being requested to determine whether one 
organisation should be given exclusive industrial coverage over another.  The only issue to be determined is whether the work 
performed by the relevant employees, as a matter of fact, falls within the eligibility rule of the CFMEUW, that being as 
“engine drivers”.   

14 For the following reasons, in my view, the employees in question are engine drivers within the eligibility rule of the 
CFMEUW. 

15 In Re The Federated Engine Drivers and Fireman's Association of Australasia, Coast District [1958] AR (NSW) 689, the 
New South Wales Industrial Commission in Court Session was called upon to consider whether plant operators fell within the 
general description of “engine drivers” for the purposes of the eligibility rules of the then FEDFA.  In considering this issue, 
the Commission in Court Session had regard to the meaning of the word “engine” and at 694 - 695 observed as follows: 

“The word ‘engine’, as reference to The Oxford English Dictionary, Vol III – pp 176 and 177 – shows, comes from the 
Latin word ingenium and in literature and etymology it has been used in many different ways and with several different 
meanings.  The Dictionary states that one meaning is ‘steam engine’, and adds that ‘this is now the prevailing sense, and 
often influences the later use of the word in other senses’.  The Dictionary also states that it is ‘applied to various other 
machines analogous to the steam-engine; ie, to machines including in themselves the means of generating power’. There 
is another general meaning given in the Dictionary, that is ‘mechanical contrivance, machine, implement, tool’.  It is 
sufficient to say that the word ‘engine’ has a very broad meaning indeed, and cannot be limited to stationary steam 
engines and locomotive engines” 

16 This decision was further considered and applied by Hungerford J in Sydney Coal Lumpers’ Union v FEDFA [1991] 38 IR 
26.  In that case, the Industrial Commission of New South Wales concluded, in referring to the above judgement, that 
employees employed on or about a bulk coal loader, as a mechanical facility, at a port operation in Sydney, New South 
Wales, were eligible for membership of the FEDFA, as being engine drivers and those employed incidental to any engine or 
machinery. 

17 This broad approach to the interpretation of “engine driver” for the purposes of the CFMEUW's eligibility rule, which rule is 
unchanged from that formerly in the rules of the FEDFA, has also been referred to and applied by this Commission.  In Civil 
and Civic, the Commission in Court Session was called upon to resolve a demarcation dispute between the CMEU and the 
BLF in relation to the operation of certain items of plant and equipment on building construction sites.  That equipment 
included front end loaders, amongst others.  It was held in that matter, that the eligibility rule referring to “engine driver” 
comprehended the work there in question.  This was not overturned on appeal to the Industrial Appeal Court and indeed the 
broad approach to the construction of the CFMEUW’s eligibility rule was confirmed: Australian Builders Labourers’ 
Federated Union of Workers v The Construction, Mining and Energy Workers’ Union of Australia, Western Australian 
Branch and Ors (1990) 70 WAIG 1653 per Rowland J at 1656 (Kennedy and Nicholson JJ agreeing). 

18 Furthermore, in The Federated Engine Drivers and Fireman's Union of Workers of Western Australia v Archibald and Ors 
(1963) 43 WAIG 348, the Commission’s predecessor, the Court of Arbitration of Western Australia, held that the meaning of 
“engine driver”, should be interpreted broadly to include employees who operate machinery as set out in the then Inspection 
of Machinery Act.  The machinery in question, in those proceedings, in relation to whether an award should issue to which 
the FEDFA was a party, included classifications such as “trainee plant operators, Navvy Dragline and dredge type excavators, 
mobile cranes” etc.  The Court in that case, held that this work fell within the meaning of “engine driver” for the purposes of 
the eligibility rule of the FEDFA.   

19 It is important to note in my opinion that whilst the cases to which I have referred have dealt with several different industries, 
the rules of the CFMEUW as to eligibility for membership are not limited in any sense by an industry rule.  The meaning and 
effect of “engine driver” is to be assigned the breadth that the words in their ordinary and natural meaning connote, always 
accepting of course, that union eligibility rules are to be seen in an industrial context and any common understandings about 
meanings that may exist: R v Cohen; Ex parte Motor Accidents Insurance Board (1979) 27 ALR 263; R v Hickman; Ex parte 
Fox and Clinton (1945) 70 CLR 598.  In this case it is important to consider not what the employees in question are called by 
way of a description of their positions, but rather, to consider what they actually do. Whilst the respondent emphasised that 
the employees in question are multi-skilled operators, on the facts as agreed, discreet dredging, front end loading and 
treatment plant operations functions are conducted by the employees. These individual functions are performed over the 
course of a whole shift in many cases.  The fact that the employees may during the course of some of the work, perform  
duties that may not fall squarely within the eligibility for membership rule of the CFMEUW, does not by that fact alone, 
disentitle the employees from eligibility for membership.  

20 If an employee, for the major and substantial part of their employment, performs work that places them within the eligibility 
rule of an organisation, the performance of a minority of their work that may fall outside of it does not, by that fact alone, 
disentitle them to membership: CMEWU (WA) v BLF (WA) 1988 AILR 260.   In my view, in a major and substantive sense, 
the employees concerned are engine drivers for the purposes of the CFMEUW’s eligibility rule.   

21 Additionally the circumstances in Mt Newman Mining are distinguishable from those in the present matter.  In that case also, 
it was recognised that these questions are ultimately factual and the appeal in that matter was incompetent on that basis.  

22 In my opinion therefore, the employees of the respondent relevant for present purposes fall within the terms of rule 4(6) of the 
Rules of the CFMEUW and a declaration will issue to this effect.   

 



574 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

2005 WAIRC 03122 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS & 
OTHER 

APPLICANTS 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 24 NOVEMBER 2005  
FILE NO. C 145 OF 2005 
CITATION NO. 2005 WAIRC 03122 
 
 
Result Declaration issued 
Representation 
Applicants Ms J Boots of counsel 
Respondent Mr M Borlase as agent 
 
 

Declaration 
HAVING heard Ms J Boots of counsel on behalf of the applicants and Mr M Borlase as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, (“the Act”) hereby declares– 

THAT employees of the respondent, engaged as operators and performing the functions of dredge operator; front end loader 
operator and plant operator in relation to the herein application are engine drivers for the purposes of the rule 4(6) of the 
Rules of the Construction, Forestry, Mining and Energy Union of Workers. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 03420 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS & 
OTHER 

APPLICANTS 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 28 DECEMBER 2005 
FILE NO. C 145 OF 2005 
CITATION NO. 2005 WAIRC 03420 
 
 
Result Recommendation issued 
Representation 
Applicants Ms J Boots of counsel 
Respondent Mr M Borlase as agent  
 
 

Recommendation 
WHEREAS the applicant made application for a compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (“the 
Act”) on 5 August 2005 in relation to negotiations between the applicants and the respondent for a collective industrial agreement; 
AND WHEREAS following a number of compulsory conferences before the Commission a preliminary issue as to the capacity of 
the Construction, Forestry, Mining and Energy Union of Workers (“the CFMEUW”) to enrol as members employees who may be 
covered by any industrial agreement was dealt with by the Commission in reasons for decision dated 18 November 2005 which 
reasons concluded that the CFMEUW had the constitutional capacity to enrol as members the relevant employees; 
AND WHEREAS at a further report back compulsory conference on 9 December 2005 the parties canvassed the matters about 
which no agreement had been reached and subsequently indicated that they would be prepared to accept recommendations from the 
Commission as to the outstanding matters in dispute to be incorporated in an industrial agreement; 
AND WHEREAS the Commission made informal directions as to the filing and service of submissions in relation to the matters in 
contention which written submissions have been duly filed;  
AND WHEREAS the Commission has carefully considered the submissions of the parties and in doing so has had regard to the 
requirements of ss 26(1)(a), (c) and (d) of the Act in relation to the equity and good conscience and the substantial merits; the 
interests of the persons directly affected by this matter and the capacity of the respondent to pay salaries and allowances and to bear 
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the cost of conditions of employment; changes in productivity and to facilitate the efficient organisation and performance of work 
in accordance with the needs of the respondent, balanced with fairness to the employees concerned; 
AND WHEREAS the Commission has also had regard to the matters upon which agreement has been reached between the parties 
and the totality of the agreement between the parties; 
NOW THEREFORE the Commission having regard for the interests of the parties directly involved, the public interest and to 
prevent the further deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the 
Act hereby recommends: 

1 THAT as to cl 4.1 this sub clause be deleted.  This is a matter which can be dealt with in the respondent's policies 
and recruitment documents. 

2 THAT as to cl 4.3 the additional wording sought by the CFMEUW as to job security not be included.  The 
responsible use of contractors is a matter of managerial prerogative for the respondent subject to the operational 
requirements of its business.  However, any alleged misuse of this provision can be the subject of referral under cl 
18 - Grievance Procedure. 

3 THAT the proposed cl 4.7 not be included. 
4 THAT as to hourly rates of pay the Commission has had regard to the respondent's submissions in relation to its 

commercial circumstances and projections for future years over the life of the proposed industrial agreement.  The 
Commission has also had regard for the concerns expressed by the CFMEUW in relation to providing some 
increase in hourly rates having regard to the terms of the proposed agreement as they see it.  Regard has also been 
had to the benefits received by the employees arising from the agreement, but additionally, the flexibilities to be 
derived from it for the respondent, in particular in relation to the use of contractors.  Having regard to these matters 
there be an adjustment to the hourly rate of pay to $25.15 per hour. 

5 THAT annual increases in salaries be adjusted on 1 July each year rather than the anniversary date of the agreement 
in accordance with the CPI (Perth) movement to reflect cost of living adjustments and to maintain the real value of 
the salaries paid. 

6 THAT as to cl 5.3(c) the word “will” be used and not “may” in the sub clause on the basis of the principle that 
employees be paid remuneration consistent with the acquisition and use of appropriate skills and experience. 

7 THAT as to cl 7.2(b)(i) consistent with the requirement for flexibility; some increase in remuneration; and the 
respondent's present and projected market position that there be no “status quo” under cl 18 - Grievance Procedure 
which would prevent the implementation of any change.  However that should not preclude in an appropriate 
circumstance, any such matter being dealt with under cl 18. It simply means that the change would not be prevented 
pending the resolution of the dispute or disagreement in the meantime. 

8 THAT as to cl 7.2(b)(vii) the parties appear to be in agreement that the clause specify 60 hours. 
9 THAT as to cl 11.1(d) the minimum requirements pursuant to the Minimum Conditions of Employment Act of 

1993 as to the first 76 hours of any accrued sick leave requires proof of illness or injury that would satisfy a 
reasonable person.  Therefore the clause should read “All claims of sick leave entitlements must be substantiated by 
proof of illness or injury that would satisfy a reasonable person.  The first 76 hours of sick leave will not require a 
doctor’s certificate but the remainder will require a doctor’s certificate dated at the time of the absence where the 
employee does not have any other proof of illness or injury that would satisfy a reasonable person”. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 
2006 WAIRC 03695 

DISPUTE REGARDING EMPLOYMENT OF UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHAMBER OF COMMERCE & INDUSTRY INC TRADING AS APPRENTICESHIPS 
WESTERN AUSTRALIA 

FIRST RESPONDENT 
BHP BILLITON IRON ORE 

SECOND RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD FRIDAY, 6 JANUARY 2006, FRIDAY, 13 JANUARY 2006 
DELIVERED FRIDAY, 10 FEBRUARY 2006 
FILE NO. CR 197 OF 2005 
CITATION NO. 2006 WAIRC 03695 
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CatchWords Refusal by First Respondent to reinstate an apprentice to a location alleged to be a termination of 

employment - Apprentice not terminated - Jurisdiction of the Commission to make a declaration and 
orders when apprentice conditions of employment covered by an Australian Workplace Agreement - 
Principles of constitutional law applied - Application against First Respondent dismissed - 
Constitution of the Commonwealth s 51(xx) & s 109: Industrial Relations Act 1979 (WA) s 7, s 23B, 
s 26(2), s 41, s 44, s 65, Pt 1 or Ch 3 & Div 2G of Pt II; Industrial Training Act 1975 s 37, s 37(1) & 
s 37(2); and Judiciary Act 1903 (Cth) s 78B; and Workplace Relations Act 1966 (Cth) s 170MX(3), 
s 170LZ(3) s 170VQ(1), (2), (3) & (4) & s 170VR(1), (3) & (5) 

Result Application dismissed against First Respondent 
Representation 
Applicant Mr A Talbert 
First Respondent Mr G Bull (of counsel) 
Second Respondent No appearance 
 
 

Reasons for Decision 
1 On 1 December 2005, The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – 

Western Australian Branch (“the Union”) made an application for a conference under s 44 of the Industrial Relations Act 1979 
(“the Act”).  In the application the Union stated that the Chamber of Commerce and Industry (Inc) trading as Apprenticeships 
Western Australia (“Apprenticeships WA”) had dismissed an apprentice, Hayley Dearlove (“the Apprentice”) on or about 
26 October 2005 and that the Director of the Office of Industrial Training (“the Director”) under s 37 of the Industrial 
Training Act 1975 (“the IT Act”) reinstated the Apprentice on 21 November 2005.  Notwithstanding the decision of the 
Director the Union contends that BHP Billiton Iron Ore Ltd (“BHP”) refused to allow the Apprentice to be reinstated to her 
position and is unwilling to host the Apprentice.  The Union seeks a declaration and orders pursuant to s 44 and s 23B of the 
Act. 

2 Following a compulsory conference under s 44 of the Act the Commission issued the following memorandum of matters for 
hearing: 

“1. A member of the Applicant Union, Ms Hayley Dearlove is employed as a first year apprentice by the First 
Respondent.  Until on or about 26 October 2005, she worked at the Second Respondent’s site at Newman in the 
Fixed Plant Maintenance Department. 

2. Pursuant to s 37 of the Industrial Training Act 1975, the First Respondent says that it suspended Ms Dearlove for 
alleged misconduct, namely falsifying a medical certificate and timesheet and when questioned about the falsified 
medical certificate Ms Dearlove lied in saying that she was instructed to do this by the doctor.  On or about 
26 October 2005, the First Respondent placed her on leave without pay.  The Applicant says this course of action 
by the First Respondent constituted a dismissal which the First Respondent denies. 

3. On 21 November 2005, in a hearing before the Director of Industrial Training, Ms Dearlove admitted that she 
committed the acts of misconduct and after hearing from representatives of the First Respondent, the Applicant and 
Ms Dearlove’s guardian the Director ordered that Ms Dearlove be reinstated from 22 November 2005 and remain 
unpaid until 22 November 2005.  The Director also suggested that Ms Dearlove should receive a written warning 
from the First Respondent and that the warning be put on the record. 

4. The Applicant says that the Second Respondent refused to allow Ms Dearlove to be reinstated to her position in the 
Fixed Plant Maintenance Department and is unwilling to continue to host Ms Dearlove. 

5. However, the First Respondent says that since 22 November 2005, it has employed the Applicant and paid her but 
has withdrawn Ms Dearlove from the Second Respondent’s site.  It says that: 

(a) Pursuant to an Australian Workplace Agreement which binds Ms Dearlove, it has the right to direct her to work at 
any location; and 

(b) Since 22 November 2005, it has sought an alternative host for Ms Dearlove and has reinstated Ms Dearlove’s pay. 
6. The Second Respondent denies the Applicant’s claim in paragraph 4 above and says that it has not been asked to 

have Ms Dearlove back on site but if asked, it would not be willingly to do so because of her misconduct. 
7. The Applicant seeks a declaration that the First Respondent’s decision to withdraw Ms Dearlove from the Second 

Respondent’s site at Newman is unfair. 
8. The Applicant seeks orders that: 

(a) The First Respondent take steps to reinstate Ms Dearlove’s placement at the Second Respondent’s site; 
and 

(b) The Second Respondent refrain from preventing, hindering or interfering with, or doing anything that 
would have the effect of preventing, hindering or interfering with the employment or transfer of 
Ms Dearlove to work at the Second Respondent’s site at Newman or the reinstatement of Ms Dearlove. 

9. The First Respondent says that the Commission should dismiss the application as: 
(a) Pursuant to s 170VR of the Workplace Relations Act 1996, the jurisdiction of the Commission is 

excluded as the terms of the Australian Workplace Agreement made between Ms Dearlove and the 
Second Respondent cover the field; and 

(b) Alternatively, the Applicant’s claim has no merit. 
10. The Second Respondent say that it does not wish to be heard in relation to the issues raised by the Applicant 

against the First Respondent unless the Commission makes a declaration in the form sought by the Applicant in 
paragraph 7 but does want to be heard if the Commission proposes to consider making orders in the form sought by 
the Applicant in paragraph 8(b) above against it.” 

3 The Commission listed for hearing the issue whether the jurisdiction of the Commission is excluded by s 170VR of the 
Workplace Relations Act 1996 (“the WR Act”).  Following the service of notice on all Attorneys-General of the 
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Commonwealth and States as required by s 78B of the Judiciary Act 1903 (Cth) the jurisdictional issue raised on behalf of 
Apprenticeships WA was heard.  At the hearing it was contended on behalf of: 
(a) Apprenticeships WA that: 

(i) Pursuant to s 109 of the Constitution of the Commonwealth (“the Constitution”) and s 170VR of the WR Act that 
an Australian Workplace Agreement between Apprenticeships WA and the Apprentice (“the AWA”) covered the 
field in respect of disputes between the parties and in respect of matters arising out of the AWA; and 

(ii) Alternatively, a direct inconsistency arises between the provisions of s 23B and s 44 of the Act and clauses 4.1. and 
13 of the AWA. 

(b) The Union that: 
(i) The action of Apprenticeships WA constitutes a dismissal of the Apprentice’s employment at BHP’s site at 

Newman; 
(ii) Section 170VR(1) and (3) of the WR Act, express an intention not to cover the field; and 
(iii) There is no inconsistency between the terms of the AWA and the provisions of the Act. 

Relevant Statutory Provisions 
4 Section 170VQ(1) to (4) of the WR Act provides: 

“(1) During its period of operation, an AWA operates to the exclusion of any award that would otherwise apply to 
the employee’s employment. This subsection has effect subject to subsections (2) and (3). 

(2) An AWA is of no effect if it is made: 
(a) after the commencement of an award that is made under subsection 170MX(3) and applies to the 

employee’s employment; and 
(b) before the nominal expiry date of the award. 

(3) An AWA does not operate to the exclusion of an exceptional matters order, but prevails over an exceptional 
matters order to the extent of any inconsistency. 

(4) During its period of operation, an AWA operates to the exclusion of any State award or State agreement that 
would otherwise apply to the employee’s employment.” 

5 Section 170VR of the WR Act provides: 
“(1) Subject to this section, an AWA prevails over conditions of employment specified in a State law, to the extent 

of any inconsistency. 
(2) Provisions in an AWA that deal with the following matters operate subject to the provisions of any State law 

that deals with the matter: 
(a) occupational health and safety; 
(b) workers’ compensation; 
(c) apprenticeship; 
(d) any other matter prescribed by the regulations. 

(3) If a State law provides protection for an employee against harsh, unjust or unreasonable termination of 
employment (however described in the law), subsection (1) is not intended to affect the provisions of that law 
that provide that protection, so far as those provisions are able to operate concurrently with the AWA. 

(4) To the extent of any inconsistency, an AWA prevails over prescribed conditions of employment specified in a 
Commonwealth law that is prescribed by the regulations. 

(5) In this section: 
Commonwealth law means an Act or any regulations or other instrument made under an Act. 
prescribed conditions means conditions that are identified by the regulations. 
State law means a law of a State or Territory (including any regulations or other instrument made under a law of 
a State or Territory), but does not include a State award or State agreement.” 

6 Pursuant to s 44 of the Act, the Commission is empowered to resolve disputes in respect of “industrial matters”.  It is conceded 
on behalf of Apprenticeships WA that the issues in dispute between the parties to the AWA raises an industrial matter.   

7 Under s 23B of the Act, the Commission may make orders against third parties in certain circumstances.  Section 23B of the 
Act provides: 

“(1) In this section —  
“employment claim” means a claim made to the Commission in which any of the following is an issue —  
(a) the refusal or failure of an employer to employ a person (“the affected person”); 
(b) an employer’s employment or transfer of an employee to work at a particular place or site, or refusal or 

failure to employ or transfer an employee to work at a particular place or site; 
(c) the reinstatement or re-employment of an employee who has been dismissed by an employer; 
“third party”, in relation to an employment claim, means any person, other than the employer on whom a copy 
of the claim has been served. 

(2) The Commission may, if it considers it necessary to do so in the interests of equity, good conscience and the 
substantial merits of an employment claim, order a third party to refrain from preventing, hindering or 
interfering with, or doing anything that would have the effect of preventing, hindering or interfering with —  
(a) the employment of the affected person; 
(b) the employment or transfer of the employee to work at a particular place or site; or 
(c) the reinstatement or re-employment of the employee. 

(3) Subsection (2) is not to be taken as limiting the persons in respect of whom the Commission can make other 
orders under this Act.” 
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8 Section 109 of the Constitution provides: 
“When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, and the former shall to 
the extent of the inconsistency, be invalid.” 

Does the AWA or s 170VR of the WR Act Express an Intention to Cover the Field? 
9 The Respondent does not contend the AWA is a law of the Commonwealth.  In this matter the relevant law is s 170VR of the 

WR Act.  The covering of the field test was enunciated by Dixon J in O’Sullivan v Noalunga Meat Ltd (1956) 16 CLR 177 at 
185 to 186 as follows: 

“The test of inconsistency which is now generally applied was laid down in Clyde Engineering Co. Ltd. v Cowburn (2).  
It has been applied in a number of later cases :  see especially H. V. McKay Pty. Ltd. v. Hunt (3) ; Hume v. Palmer (4) ; 
Ex parte McLean (5) ; Colvin v. Bradley Bros. Pty Ltd (6) and Wenn v. Attorney-General (Vict) (7).  In Clyde 
Engineering Co. Ltd v. Cowburn (2), Isaac J said :  ‘If … a competent legislature expressly or impliedly evinces its 
intention to cover the whole field, that is a conclusive test of inconsistency where another legislature assumes to enter to 
any extent upon the same field’ (8).  The test was analyzed and fully stated by Dixon J. in Ex parte McLean (5), in a 
passage which is often cited.  His Honour said : ‘When the Parliament of the Commonwealth and the Parliament of a 
State each legislate upon the same subject and prescribe what the rule of conduct shall be, they make laws which are 
inconsistent, notwithstanding that the rule of conduct is identical which each prescribes, and s. 109 applies.  That this is so 
is settled, at least when the sanctions they impose are diverse (Hume v. Palmer (4)).  But the reason is that, by prescribing 
the rule to be observed, the Federal statute shows an intention to cover the subject matter and provide what the law upon it 
shall be.  If it appeared that the Federal law was intended to be supplementary to or cumulative upon State law, then no 
inconsistency would be exhibited in imposing the same duties or in inflicting different penalites.  The inconsistency does 
not lie in the mere coexistence of two laws which are susceptible of simultaneous obedience.  It depends upon the 
intention of the paramount legislature to express by its enactment, completely, exhaustively, or exclusively, what shall be 
the law governing the particular conduct or matter to which its attention is directed.  When a Federal statute discloses 
such an intention, it is inconsistent with it for the law of a State to govern the same conduct or matter ’ (1) ” (2).  In 
applying this principle it is important to bear in mind that the relevant field or subject is that covered by the law said to be 
invalid under the section.” 

10 The conduct or matter that s 170VR(1) is directed at is not as broad as Apprenticeships WA contends.  Section 170VR(1) 
provides that an Australian Workplace Agreement prevails over “conditions of employment” specified in a State law.  
Relevantly s 170VR(1) narrowly restricts the “field” to employment conditions.  For example, in BGC Contracting Pty Ltd v 
The Construction Forestry Mining & Energy Union of Workers [2004] FCA 981 French J held that no inconsistency arose in 
relation to the right of entry provisions in Div 2G of Part II of the Act, as the rights of entry conferred by the Act upon 
authorised representatives relate to rights of registered organisations and their authorised representatives, vis-à-vis employers 
and is a different subject matter to “conditions of employment” in s 170VR(1) of the WR Act.   

11 In CFMEU v Newcrest Mining Limited [2005] NSWIRComm 23 Walton, Boland and Staff JJ of the Full Bench of the 
Commission in Court Session of the Industrial Relations Commission of New South Wales observed at [53] that s 170VQ(4) 
provides that during its period of operation, an Australian Workplace Agreement operates to the exclusion of any State award 
or State agreement that would otherwise apply to the employee’s employment as it protects in a direct way the “activities, 
functions, relationships or business” of the corporation party to an Australian Workplace Agreement.  Their Honours, however, 
observed at [69] that s 51(xx) of the Constitution (the corporations’ power) does not authorise a law that goes so far as to 
extinguish the Commission’s jurisdiction to deal with industrial disputes by conciliation and arbitration.  In relation to 
s 170VR(1), their Honours held at [72] that s 170VR(1) did not cover the field of matters pertaining to the relationship between 
an employer and employee.  In particular, they held at [71] to [72] in respect of the general dispute resolution powers of the 
Industrial Relations Commission of New South Wales and s 170VR(1) that: 

“Section 170VR(1) provides that an AWA prevails over conditions of employment specified in a State law, to the 
extent of any inconsistency. We note that the definition of ‘State law’ in s 170VR(5) does not include a State award 
or State agreement. It would be, as counsel for the Attorney General for New South Wales remarked, ‘highly 
surprising’ if s 170VR(1) did not apply to an award that the Commission might make in resolution of an industrial 
dispute but did apply to the exercise of the Commission's powers in resolving the dispute by precluding the exercise 
of those powers.  
In any event, s 170VR does not evince an intention to cover the field in respect of matters pertaining to the 
relationship between an employer and employee in circumstances where an AWA applies to the relationship. 
Section 170VR(1) provides that ‘Subject to this section, an AWA prevails over conditions of employment specified 
in a State law, to the extent of any inconsistency.’ Section 170VR limits the field covered to ‘conditions of 
employment’. The provisions of Pt 1 of Ch 3 of the IR Act cannot be described as ‘conditions of employment 
specified in a State law’. The proper characterisation of Pt 1 of Ch 3 is a law that provides for notifications by 
organisations and persons of industrial disputes and the resolution of those disputes by means of compulsory 
conciliation and arbitration.” 

12 Section 170VR(1) does not evince an intention to cover the field in respect of “industrial matters” as defined in s 7 of the Act 
or deal with matters that arise in respect of third parties under s 23B of the Act.  The reasons why I have reached this 
conclusion are as follows: 
(a) The subject matter in this industrial dispute, as set out in the memorandum of matters referred, relate to matters that 

extend beyond conditions of employment of the Apprentice that exist vis-à-vis with her employment relationship with 
Apprenticeships WA;   

(b) The Union is in dispute with BHP, as they are unwilling to continue to host the Apprentice. BHP is not a party to the 
AWA.  Consequently, any dispute the Union has with BHP falls outside the scope of s 170VR; and 

(c) The definition of “industrial matter” in s 7 of the Act, is not limited to conditions of employment, as s 7 defines an 
“industrial matter” among other things as “any matter affecting or relating or pertaining to the work, privileges, rights or 
duties of employers or employees in any industry.”   

Does s 170VR(3) of the WR Act Apply – was the Apprentice Dismissed? 
13 The Apprentice is employed by Apprenticeships WA.  Pursuant to clauses 3.3, 4.6 and 4.12 of the AWA, it is a condition of 

the Apprentice’s contract of employment that Apprenticeships WA is to provide the Apprentice with training, with a host 
company, which was BHP.  There is nothing in the AWA that provides that once placed with a host company that the 
particular host company arrangement cannot be cancelled nor does the AWA contemplate that training cannot be provided by 
more than one host company.   
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14 The Summary of Minutes from the hearing under s 37 of the IT Act, which is attached to the Union’s application, records that 
the hearing was conducted by the Director on 21 November 2005 which followed a decision by Apprenticeships WA to 
suspend the Apprentice’s apprenticeship agreement on 26 October 2005 and place her on leave without pay.  It is common 
ground that the outcome of the hearing by the Director was that the Apprentice’s apprenticeship agreement was reinstated from 
22 November 2005.  The Apprentice has been paid since that date. However, Apprenticeships WA has refused to place the 
Apprentice at the BHP site in Newman for training and has sought to place her with another host company.   

15 Pursuant to s 37(1) of the IT Act, whilst an employer may suspend an apprentice for misconduct without first obtaining the 
consent of the Director, an employer cannot discharge an apprentice from employment for alleged misconduct unless the 
parties consent or the agreement is cancelled by order of the Director.  The Summary of Minutes from the hearing conducted 
by the Director on 22 November 2005, reflect that the decision taken by Apprenticeships WA on 26 October 2005, was a 
suspension for misconduct, which was authorised by s 37(2) of the IT Act and was not a dismissal at law.  Consequently, 
s 170VR(3) has no application to this matter before the Commission.  Irrespective of whether I am wrong or correct in relation 
to this point, the Commission is in any event required to consider whether a direct inconsistency arrises between the AWA and 
a State law, as s 170VR(3) renders inoperative a law of the State that is directly inconsistent with an Australian Workplace 
Agreement (see the discussion in relation to the effect of s 170LZ(3) of the WR Act in Murdoch University v The Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch [2005] WAIRC 03358). 

Does a Direct Inconsistency Arise? 
16 In Murdoch University v The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (op cit) at [132] I 

referred to Mason J’s observations of how direct inconsistency arises in Ansett Transport Industries (Operations) Pty Ltd v 
Wardley (1980) 142 CLR 237 at 259 to 261 wherein his Honour stated: 

“... is a description which has always been applied to cases in which it is impossible to obey both laws (R. v. Licensing 
Court of Brisbane; Ex parte Daniell (53); Blackley v. Devondale Cream (Vic.) Pty. Ltd. (54)).  It is also a description 
which has been applied to cases in which the Commonwealth law grants a permission or a right and the State law 
prohibits that which is permitted or prohibits the exercise of the right (Colvin v. Bradley Brothers Pty. Ltd. (55)).  Cases 
of this kind have sometimes been treated as a separate head of inconsistency (O’Sullivan v. Noarlunga Meat Ltd. (56)), 
though even when so treated they have generally been related to the ‘cover the field’ test (O’Sullivan v. Noarlunga Meat 
Ltd. (57); Swift Australian Co. (Pty.) Ltd. v. Boyd Parkinson (58)), apparently on the ground that direct inconsistency is 
confined to a situation in which simultaneous obedience to both laws is impossible. 
As the various tests which have been applied by the Court are all designed to elucidate the issue of inconsistency it is not 
surprising that they are interrelated and that in a given case more than one test is capable of being applied so as to 
establish inconsistency.  Especially is this so when it is the giving of a permission or the grant of a right by 
Commonwealth law that is the foundation of a claim of inconsistency.  If, according to the true construction of the 
Commonwealth law, the right is absolute, then it inevitably follows that the right is intended to prevail to the exclusion of 
any other law.  A State law which takes away the right is inconsistent because it is in conflict with the absolute right and 
because the Commonwealth law relevantly occupies the field.  So also with a Commonwealth law that grants a 
permission by way of positive authority.  The Commonwealth legislative intention which sustains the conclusion that the 
permission is granted by way of positive authority also sustains the conclusion that the positive authority was to take 
effect to the exclusion of any other law.  Again it produces inconsistency on both grounds : cf. Airlines of New South 
Wales Pty. Ltd. v. New South Wales (59), where the permission for which Commonwealth law provided was neither 
absolute nor comprehensive. 
Inconsistency between a Commonwealth award or an agreement having the force of an award and a State law involves 
special considerations.  They were discussed in Robinson (T. A.) and Sons Pty. Ltd. v. Haylor (60), and they explain the 
presence of s. 65 in the Act.  In truth the case which Ansett makes is one of inconsistency between the Act and the State 
Act, s. 109 giving paramountcy to the Act with the result that the State Act cannot operate if, pursuant to the Act, the 
Commission has exercised its power to the exclusion of the provisions made by State law on the topic.  The issue 
therefore turns upon the interpretation of the agreement and, despite the emphasis given to the claim of direct 
inconsistency, the question is whether the provisions of the agreement were intended to operate, subject to, or in disregard 
of, the general law.” 

17 Pursuant to s 170VR(1) and (5) the relevant law in this matter are the IR Act and any regulations or other instruments made 
under the Act but do not include a State award and or industrial agreement registered under s 41 of the Act.  If the Commission 
was to make the declaration and orders in the terms sought by the Union, would a direct inconsistency arise between the order 
and the AWA?  Apprenticeships WA says that a direct inconsistency would arise between clause 4.1 and clause 13 of the 
AWA and the declaration and order sought by the Union. 

18 Clause 4.1 provides: 
“Status 
The employee is engaged as a full-time trainee or apprentice and except for periods of authorised leave the employee is 
required to attend for work on each normal workday at the location directed by CCI and attend structured training when 
directed by CCI.” 

19 Clause 13 provides: 
“13.1 The following provisions shall apply to questions or disputes arising about the meaning or effect of this 

Agreement. 
Step 1 – Raise the matter with the CCI Supervisor, Apprenticeships Western Australia 
When a problem, concern or grievance arises, the employee concerned should raise the matter with their 
Apprenticeships Western Australia Supervisor. 
If the matter concerns the employee’s host company, the employee should still raise the matter with their 
Apprenticeships Western Australia Supervisor who will liaise with the host company.  Under no circumstances 
are employees to attempt to raise matters with their host company without the direct involvement of their 
Apprenticeships Western Australia Supervisor. 
Step 2 – Involve the CCI Manager, Apprenticeships Western Australia 
If a matter cannot be resolved at Step 1 it shall be referred to the CCI Manager, Apprenticeships Western 
Australia who will attempt to resolve the matter with the employee concerned and other affected parties. 
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Step 3 – Involve the CCI General Manager, Apprenticeships Western Australia 
Matters that cannot be resolved at Steps 1 and 2 shall be brought to the attention of the CCI General Manager, 
Apprenticeships Western Australia who will attempt to resolve the matter. 

13.2 Where the above procedure does not resolve the question or dispute, either CCI or the employee may refer the 
matter to a conciliator or arbitrator who will settle the matter.  The conciliator or arbitrator shall be the Director 
of the Office of Industrial Training or an officer appointed by them or nominated representative of the WA 
Department of Training [sic]. 

13.3 Employee Assistance Program 
Employees with problems of a personal nature which may for example relate to work, family, health, legal, 
alcohol, drugs or finances may access the CCI Employee Assistance Program on a confidential basis.  Details of 
the Employee Assistance Program and how to access it will be provided by the employer and employees who 
are unsure how to access the Employee Assistance Program can obtain contact information from their 
Apprenticeships Western Australia Supervisor.” 

20 The Union seeks a declaration that the decision by Apprenticeships WA to withdraw the Apprentice from BHP’s site in 
Newman is unfair and an order that Apprenticeships WA take steps to reinstate the Apprentice’s placement at BHP’s site in 
Newman.  Apprenticeships WA says that to make such a declaration and order is directly inconsistent with clause 4.1 and 
clause 13.  As to clause 4.1 they argue that clause 4.1 empowers them to direct the Apprentice to work at any location as their 
right to do so is unfettered and if the Commission makes a declaration and order sought that right would be fettered.  The 
Union says, however, it is open to the Commission to interpret the right to direct the Apprentice to work at a different location 
with a different host company or to work at a different location of the same host company.  In relation to clause 13, 
Apprenticeships WA says that clause 13 provides for a process for resolution of disputes between the Apprentice and 
Apprenticeships WA, which in the event of the dispute not being resolved, the dispute is to be referred to the Director or an 
officer appointed by them or a nominated representative of the Department of Training [sic]. 

21 Clause 13 only applies to disputes between the Apprentice and Apprenticeships WA and not to any disputes between the Union 
and Apprenticeships WA.  Further, pursuant to clause 13.1 the dispute resolution procedure only applies to questions or 
disputes arising about the meaning or effect of the AWA.  Whilst I accept that the dispute in this matter raises a dispute about 
the meaning or effect of the requirement that the Apprentice work “on each normal workday at the location directed by CCI” 
as provided for in clause 4.1, I do not accept that a direct inconsistency arises between clause 13 and s 44 or s 23B of the Act.  
In this matter the dispute is between the Union and Apprenticeships WA and the pre-condition for clause 13 being activated is 
that the dispute must arise between the Apprentice and Apprenticeships WA. 

22 I do, however, accept that a direct inconsistency would arise between clause 4.1 of the AWA and an order or declaration made 
under s 44 of the Act, if the Commission was to make a declaration and the order sought by the Union against Apprenticeships 
WA, as clause 4.1, requires that the Apprentice work on each normal workday at the location directed by Apprenticeships WA.  
I do not accept that the meaning of the word “location” in the context of clause 4.1, when read with the terms of the whole 
AWA, is intended to be confined to a location or locations at which the host company is located.  In particular, clause 6.1 
refers to hours of work in relation to “host company placements”.  By the use of the plural “placements” it can be inferred that 
the Apprentice can be placed for training from time to time with different host companies.  Further, I agree that the right of 
Apprenticeships WA to select the location is unfettered whereas the declaration and order sought by the Union seeks to fetter 
or modify that right.  Consequently, I am of the opinion that a direct inconsistency would arise if the Commission were to 
make the declaration and order sought by the Union. 

23 For these reasons I will exercise my discretion to dismiss the application against the First Respondent, Apprenticeships 
Western Australia. 
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Order 
HAVING heard Mr Talbert on behalf of the Applicant, Mr Bull, of counsel, on behalf of the First Respondent, and no appearance 
on behalf of the Second Respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT the application against the First Respondent is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 On 14 February 2006 pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) the Commission referred the following 

matters for hearing and determination: 
“1. The Respondent proposes to introduce a permanent afternoon shift on each Monday to Friday of each week 

starting at 3:45 pm and finishing at 11:55 pm (“the afternoon shift”). 
2. The Applicant Union says that: 

(a) An agreement was reached between its members who are employed by the Respondent as 
loaders and the Respondent that when the afternoon shift is introduced the employees will be 
paid a 30% shift allowance. 

(b) In the past the Respondent has paid a 30% shift allowance to loaders who have worked an 
afternoon shift. 

3. The Respondent denies that an agreement was reached to pay a 30% shift allowance or that an offer to pay a 
30% shift allowance was made and says that it will pay the employees who work the afternoon shift a shift 
allowance of 17.5% in accordance with clause 5.1.7.1 of the Transport Workers’ (General) Award No. 10 of 
1961. 

4. The Applicant seeks declarations that: 
(a) An agreement was reached between the Respondent and the employees to pay a 30% shift 

allowance. 
(b) The decision not to pay the employees in accordance with that agreement is unfair. 

5. The Applicant also seeks an order that upon introduction of the afternoon shift the Respondent pay its 
employees a 30% shift allowance. 

6. The Respondent seeks an order that the application be dismissed.” 
Background 
2 Industrial Progress Corporation Pty Ltd trading as Roofmart (“the Respondent”) is a manufacturer of steel building products.  

At its Western Australian branch it employs more than 120 people.  They manufacture steel housing products such as door 
frames, fencings, flashings, gutters and down pipes, roof sheeting, stud framing and roll up doors.   

3 The Respondent employs drivers and transport loaders whose terms and conditions of employment are governed by the 
Transport Workers (General) Award No.10 of 1961 (“the Award”) and the Roofmart Certified Agreement 2005 No.221 of 2005 
(“the Industrial Agreement”).  The Respondent also employs employees who work in the manufacturing division whose terms 
and conditions of employment are regulated by the Metal Trades (General) Award 1966 No.13 of 1965.  It is common ground 
that the employees in the factory who are paid under the Metal Trades (General) Award and an enterprise agreement are paid a 
lower shift allowance than the drivers and transport loaders when they work afternoon and night shift. 
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4 Sometime in 2005 the Respondent took steps to implement a new computer system in which all of its ordering information is 
placed.  The computer has the ability each day to provide a printout by 3.30 pm of all materials which are ready for delivery 
the following day.  The transport loaders worked throughout 2005 and continue to work day shift during which they load the 
trucks for deliveries for the following day with manufactured materials that are ready to be delivered.  Whilst working day shift 
the transport loaders are required to move around the factory when other employees are present and trucks and customers are 
moving in and out.  Usually eighty percent of employees who work in the factory finish work at 2.00 pm.  The other twenty per 
cent work overtime until 4.00 pm.   

5 In the middle of 2005 Mr Wayne Green, the Respondent’s Transport Officer, put a proposal to the Respondent’s General 
Manager, Mr Anil Kumar that they restart a night shift for the transport loaders.  The Respondent had run a night shift in the 
past but had abandoned the night shift approximately 12 months before because they had difficulty in obtaining employees 
who were willing to work that shift.  However, it is desirable to load at night because the transport loaders will have a trouble 
free run, that is they will be able to move freely about the factory.  Mr Kumar informed Mr Green that he would consider the 
proposal and get back to Mr Green.  About four weeks later Mr Green spoke to Mr Kumar again and obtained the same 
response.  Mr Green put a recommendation to Mr Kumar that the transport loaders’ ordinary hours of work would start at 5.00 
pm and finish at 1.00 am which would result in a payment to the transport loaders of a 30% shift allowance.  When Mr Green 
spoke to Mr Kumar on the second occasion Mr Kumar informed Mr Green that he was not keen on the proposal but he would 
have a look at it.  He later told Mr Green to go and see if there were any volunteers who would like to do that shift.  Mr Green 
then spoke to all of the transport employees about working a shift from 5.00 pm to 1.00 am with a payment of a 30% penalty.  
Mr Green says that there were no takers until about four weeks later. 

6 It is common ground that the agreement to enter into Industrial Agreement was reached between the Respondent and the 
Applicant Union sometime in mid 2005.  The Industrial Agreement states that the Industrial Agreement was signed by the 
parties on 2 and 3 August 2005.  The Industrial Agreement was formally registered by the Commission on 17 November 2005. 

7 It is common ground that there was no discussion about a change from day shift to an afternoon or a night shift during the 
negotiations for the Industrial Agreement.  However, Mr Green says that there was some discussion about whether the 
introduction of the new computer system should be put into the Industrial Agreement.  He says it was a brief discussion and it 
was decided that as no one knew what effect the introduction of the new computer system would have it was not something 
that they wanted to include in the Industrial Agreement.  At that time Mr Green was the drivers’ representative in negotiations 
with the Respondent for the Industrial Agreement.   

8 Although it is common ground that Mr Green sought volunteers who were prepared to work a night shift between the hours 
5.00 pm to 1.00 am and be paid a 30% shift allowance, what is in dispute between the parties is whether there was any 
agreement reached between the Respondent’s representatives and the employees in question in relation to the payment of the 
30% allowance when the change from day shift was implemented. 

The Applicant’s evidence about the terms of the agreement to change the day shift. 
9 Philip Bird is employed as a transport loader with the Respondent.  He commenced employment with the Respondent in early 

December 2005.  Before Christmas 2005 he overheard another employee ask Mr Green about the proposed changes to the shift 
and he heard Mr Green say that the hours that the transport loaders would work would be from 5.00 pm to 1.00 am and that 
they would be paid a 30% shift allowance for working that shift.  Mr Bird testified that before Christmas 2005 he agreed to 
work the new shift because he thought that they would be paid a 30% shift allowance.  After Christmas 2005 Mr Bird had a 
meeting with Mr Philip Batt, the Respondent’s Account Manager and Overseer of the Transport Department, and Mr Green 
and was told that the shift would start at 3.45 pm and finish at 11.55 pm and the shift allowance would not be 30% but 17.5%.  
Mr Bird says that he was told that if he refused to work the new shift he would be offered a day time production job at a lower 
rate of pay in the factory.  He was later offered a further alternative and that was redundancy. 

10 Jason Garrett is also a transport loader.  He is employed by a labour hire agency, Drive Recruitment.  He works as a transport 
loader at Roofmart.  His terms of engagement are that he was to work for the labour hire company for three months, with the 
prospect of after three months to be employed by the Respondent and if so employed to be engaged on three months’ 
probation.  He commenced working at the Roofmart premises in late November 2005 or in early December 2005.  Mr Garrett 
also heard that the Respondent was proposing to introduce a night shift.  He met with Mr Batt before Christmas 2005.  Mr 
Garrett testified that Mr Batt asked him whether he (Mr Garrett) was interested in working a night shift from 5.00 pm to 1.00 
am for which he would be paid a 30% shift loading which offer he accepted.  Mr Garrett said that he agreed to carry out the 
night shift on this basis.  When cross-examined Mr Garrett strongly maintained that Mr Batt made a clear offer to him before 
December 2005 of employment with the Respondent if he (Mr Garrett) was to take up work on a night shift and work between 
the hours of 5.00 pm to 1.00 am and be paid 30% shift loading.  In early January 2005 Mr Garrett met with Mr Green, Mr Batt, 
the other transport loaders and a relief driver, Mr Frederick Shortland.  Mr Shortland and other driver loaders were given a 
letter dated 5 January 2006 in which the Respondent offered changes to their employment effective from 9 January 2006 to 
work a shift from 3.45 pm to 11.55 pm Monday to Friday with a payment of a shift allowance of 17.5%.  Mr Garrett says that 
at first he was told that the Respondent only needed four night transport loaders and as there were six transport loaders working 
the day shift there was no room for him to be offered a change in shift.  He was told he would be offered a job in the factory 
and be paid one dollar an hour less which he thought was an amount of $13.50 an hour.  However later he was offered the 
same arrangement as the other employees, that is, if he agreed to work from 3.45 pm to 11.55 pm Monday to Friday he would 
be paid shift allowance of 17.5%.  Later he was offered the choice of taking up the new shift; taking up a factory position or to 
be made redundant.  Redundancy for him meant that he would not be paid anything as he was employed by a labour hire 
agency on a casual basis. 

11 Robert McCann has been employed as a truck loader for the Respondent for approximately 12 months.  He testified that when 
he first started work for the Respondent he did two nights of nightshift but he could not recall how much he was paid as he was 
engaged at that time as a casual employee.  Mr McCann testified that he was told by other employees that there were two 
meetings held with fellow transport loaders with Mr Green in which an offer was made if employees agreed to work from 5.00 
pm to 1.00 am they would be paid a 30% shift allowance if they agreed to work Monday to Friday or Sunday to Thursday.  He 
later met with Mr Green two days before Christmas and was told by Mr Green that if he agreed to work the nightshift he would 
be paid a 30% shift allowance and that the new shift would be going ahead whether he (Mr McCann) liked it or not.  Mr 
McCann also testified that in January 2005 a new offer was made of a shift that was to run from 3.45 pm to 11.55 pm with a 
shift allowance of 17.5%.  Mr McCann says that he would not agree to work a nightshift for 17.5% as there is alternative 
employment he could seek elsewhere.  He said if that he was to take up the shift as proposed by the Respondent and be paid a 
shift allowance of 17.5% he would earn less money than he is currently earning.  He said that he currently works 12 hours a 
day which means he usually works 66 hours a week which returns him an amount of $980.00 a week.  He said that if he was to 
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work the hours proposed with a shift penalty of 17.5% that he would only earn approximately $700.00 a week which was not 
acceptable to him. 

12 Mr Frederick Shortland is employed by the Respondent as a relief driver.  Mr Shortland testified that sometime in September 
2005 or October 2005 he heard rumours that the Respondent was going to introduce a night shift so he asked Mr Green about 
what was proposed.  Mr Green told him that there be a night shift and that the transport loaders will work from 5.00 pm to 1.00 
am Monday to Friday or Sunday to Thursday and be paid a 30% shift loading.  Mr Shortland said that he quizzed Mr Green 
about it on a number of occasions over several months as he (Mr Shortland) was considering putting his name forward for the 
work.  Mr Shortland’s son, Mr William Shortland, at that time worked for the Respondent.  Frederick Shortland said that his 
son urged him to put his name forward for the work.  Consequently Mr Shortland says that he spoke with Mr Green and told 
Mr Green that he would agree to give up the position of permanent relief driver and work on the night shift as a transport 
loader.  Mr Shortland says a couple of weeks later in late November 2005 or in early December 2005 he received a message 
that Mr Batt wanted to see him.  Mr Shortland met with Mr Batt.  Mr Shortland testified that at that meeting Mr Batt offered 
him (Mr Shortland) a leading hand position to work the 5.00 pm to 1.00 am shift from either Sunday to Thursday or from 
Monday to Friday whereby he would be paid a 30% shift loading.  Mr Shortland says that he told Mr Batt that he would do the 
job. Mr Shortland says that if he had been told that the rate of the shift allowance was only to be 17.5% he would never have 
agreed to take up the position.  After Christmas Mr Shortland says that the Respondent had a change of heart.  On 5 January 
2006 he met with Mr Batt, Mr Green and other employees.  At that meeting an offer was made to the employees to work a shift 
commencing at 3.45 pm and finishing at 11.55 pm with a shift allowance of 17.5%.  Mr Shortland says that everyone was 
disgruntled at the meeting and all employees turned the offer down.  They had a vigorous conversation at that meeting and they 
argued about the 30%.  Mr Shortland testified that Mr Batt maintained that they had never made an offer of 30% payment, and 
that during the conversation that Mr Batt turned to Mr Green and said “whose idea was the 30%” and Mr Green said it came 
from above, it came from Mr Kumar.  Mr Shortland says that he asked Mr Batt why they would not be paid 30% shift 
allowance and that Mr Batt replied that they would not be paid that amount.  Mr Shortland asked if they could negotiate and if 
so could they be paid 20 to 25%.  Mr Shortland said that Mr Batt said that he would try.  Mr Shortland says that he put his 
hand up for the work for 30% and he thought he had the option of staying in his job.  Mr Shortland says that he later received a 
letter at a meeting on 10 February 2006 addressed to all relevant day loaders in which three options were offered.  The first 
option was that from Monday, 20 February 2006 he was required to change his normal working hours to 3.45 pm to 11.55 pm 
Monday to Friday and in return he would be paid a shift allowance 17.5% as per the Award.  The second option was to transfer 
to the factory with employment conditions as per their agreement and the Metal Trades (General) Award or the third option 
was redundancy as per item 7 in the Industrial Agreement.  Mr Shortland says that when he received that letter he understood 
that he was now in the same position as the transport loaders rather than as a relief driver.  When cross-examined Mr Shortland 
conceded that it was Mr Michael Knowles from the Union who had provided him with the memorandum dated 10 February 
2006 when Mr Knowles met with the employees and he (Mr Shortland) could not be confident that all of the options applied to 
him but he did not know whether they did or not.  Mr Shortland says that he is not prepared to change his job for a payment of 
17.5% and that if he is made redundant he would only be paid one week’s redundancy pay.  Mr Shortland says that he 
generally thought that they were being pressured.  He later overheard a conversation that Mr Green had with another driver in 
which he heard Mr Green say “if they don’t accept the offer they will get the sack”. 

The Respondent’s evidence 
13 Philip Batt is the Respondent’s Account Manager and became the Overseer of the Transport Department on 1 January 2006.  

Mr Batt testified that he became aware that working an afternoon shift for transport loaders was being discussed prior to 
Christmas 2005, but the final decision to change the shift arrangements was not made until early January 2006.  Mr Batt 
testified that he had no jurisdiction over the Transport Department prior to January 2006 so he was not involved in the 
discussions that occurred prior to that time.  He says that the decision to offer the afternoon shift made in January 2006 was 
made in discussions between Mr Green, Mr Kumar, himself (Mr Batt) and the Factory Supervisor, Mr Malcolm de Cruz.  Mr 
Batt says that the reason why the decision was made to change the shift was because of the implementation of the new 
computer system.  He says that the program will print out a list of everything which has been completed for delivery for the 
following day by 3.30 pm each day.  By that time the majority of the factory staff will have finished work although there may 
be some employees working overtime in the factory until 4.00 pm.  Consequently Mr Batt says that the best time to commence 
the loading shift is after the normal working hours of the factory and that it is important that the ordinary hours of the shift be 
completed prior to midnight as the computer has to be shutdown once every 24 hours for backup at midnight each night.  When 
cross-examined about why the Respondent changed the shift times from 5.00 pm to 1.00 am to 3.55 pm to 11.55 pm Mr Batt 
said that in addition to the fact that staff who are not working overtime in the factory leave at 2.00 pm, that they need to get the 
ordinary hours of the transport loaders over before midnight, and it was a more cost effective use of their resources to finish the 
ordinary hours of the transport loaders prior to midnight.   

14 Mr Batt says the reason why they wanted to change the shift from day shift was because the Respondent wishes to stop the 
practice of the transport loaders working up to 66 hours a week.  He says that it is not appropriate that the employees work 
such long hours.  He says if they work at night they will be able to work without the interference of trucks in and out of the 
factory or employees being present in the factory and they will have first use of the cranes which will enable them to complete 
their work quicker.  Mr Batt said however that he does not anticipate that the loading work will be able to be completed by 
11.55 pm each evening and that at least two hours of optional overtime will be available indefinitely.  Further during the initial 
changeover period there will be more overtime available.  Mr Batt made it plain that the transport loaders will usually work 
almost ten hours on each shift being seven and a half hours of ordinary hours and two hours of overtime.   

15 Although Mr Batt testified initially that he had no discussions about the change of shift with anyone prior to taking over the 
responsibility for the Transport Department in January 2006 he did say however that he had met with Mr Garrett prior to 
Christmas 2005.  He said that he asked Mr Garrett whether he was prepared to come across and be appointed as an employee 
of the Respondent after he had completed the three month period with the recruitment company.  Mr Batt said that there was 
discussion about the proposal to work a shift between 5.00 pm to 1.00 am and a 30% loading.  Mr Batt maintained that he did 
not want to get involved in the truths or untruths of the “offer” that was going around.  He however conceded when cross-
examined that he told Mr Garrett that he believed that a figure of 30% was being floated around.   

16 Mr Batt also testified that he had a conversation with Mr Shortland in which he offered Mr Shortland the position of leading 
hand.  He said that Mr Shortland had a meeting with him on 3 January 2006 and they discussed the prospect of night loading.  
He says that Mr Shortland told him (Mr Batt) that he (Mr Shortland) wanted to take on the leading hand role and he asked 
whether letters of appointment outlining a job description, the position and pay rates could be set out in a written document and 
provided to the employees.  Mr Batt testified that as a result of that request the letter to the employees dated 5 January 2006 
was provided to employees.  Mr Batt however maintained in his evidence that at no time did he ever discuss with Mr Shortland 
the shift times or the amount of the loading that would be paid for working the shift.  
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17 Mr Batt said that Mr Green was on holiday in January, but he called him into work and they put together the first offer dated 5 
January 2006.  The letter provided that there would be a position of a permanent afternoon shift and stated that the hours of 
work would be an afternoon shift Monday to Friday between 3.45 pm to 11.55 pm for which the hourly rate would be $14.55 
and the shift allowance would be 17.5% as per the Award.  Mr Shortland was provided with the same letter although it was 
proposed as he would be the leading hand his hourly rate would be $17.66.  Mr Batt testified that when he met with Mr 
Shortland, Mr Green and the other transport loaders on 5 January 2006 the employees were less than happy because they had 
previously been offered a shift allowance payment of 30%.  He said however that there had only been “discussion” about 30% 
and he maintained that what had been discussed before Christmas did not constitute an offer by the Respondent to pay 30%. 

18 Mr Batt says that he asked Mr Green before Christmas 2005 to hold off all discussions about the introduction of a new shift 
until after Christmas.  He also testified that he did not know where the “30%” came from.  He said that Mr Green did not have 
authority to offer that amount on his own and if he had authority to do so it would have come from the previous Overseer of 
the Transport Department, Mr Keith Hutson. 

19 As a result of further discussions with the employees Mr Green suggested to Mr Batt that it might be more acceptable if the 
employees were able to work the weekly shift from Sunday to Thursday.  Mr Batt said that they then prepared a further letter 
to the employees offering a shift from 3.45 pm to 11.55 pm Sunday to Thursday whereby the shift would be paid at the normal 
hourly rate together with a 17.5% shift allowance.  Mr Batt said that the transport loaders were not interested in this offer so 
accordingly that offer was abandoned and he had no feedback on that particular offer. 

20 In relation to the offer that was put on 10 January 2006 which contained the three options Mr Batt testified that that document 
was prepared at the request of the Union and that it was handed to Mr Knowles so he could discuss it with the Applicant 
Union’s members.  Mr Batt says however that in relation to Mr Shortland the options of transfer to the factory or redundancy 
did not apply to Mr Shortland as his job was secure as a relief driver.   

21 When Mr Batt was cross-examined it was put to him that the difference in the cost of paying a 17.5% loading as opposed to a 
30% loading for the proposal shift for five employees would be $350.00 per week.  Mr Batt said that he thought those figures 
were correct.  He also testified that he had calculated that based on an employee working a ten hour shift with only two hours 
of overtime each day that the change from the day shift to the afternoon shift would mean that an employee will be paid an 
additional $69.00 a week more than they were currently earning on day shift because of the payment of the 17.5% loading. 

22 Mr Green has been employed as the Respondent’s Transport Officer and has held that position for 18 months.  Mr Green had 
in the past been the drivers’ representative.  In 2002 Mr Green raised on behalf of transport loaders who were working a night 
shift which ran between 10.00pm to 6.00am each day that they had been underpaid their shift allowance.  At that time the 
employees were being paid a 15% shift allowance.  After Mr Green raised the issue with the Union and ascertained that the 
rate under the Award was 30% for working night shift the Respondent agreed to back pay the employees in question.  A letter 
to Mr Green from the Respondent’s Company Accountant, Mr Roger Fernandez was tendered into evidence (Exhibit F).  The 
letter is dated 10 June 2002 and records that the back payments would be made to the employees in question from 
19 April 2002.  Attached to Exhibit F are also copies of two timesheets for the two employees in question which record that the 
ordinary hours of work for the employees commenced at 10.00 pm and finished at 6.00 am the next day.  Mr Green testified 
that in the middle of 2005 he approached Mr Kumar and requested that they restart the night shift. Mr Green put to Mr Kumar 
that the transport loaders would work a night shift from 5.00 pm to 1.00 am and be paid a 30% shift allowance.  After some 
initial reluctance Mr Kumar told Mr Green to go and see if there were any volunteers that would like to do that shift.   

23 Mr Green testified that he initially had no takers and so he spoke to the transport loaders about it on a number of occasions in 
an attempt to seek volunteers.  He said that they had ceased the night shift about 12 months ago because there had been a 
shortage of employees who had wanted to work the night shift.  He said that they needed at least four transport loaders to 
recommence the night shift and that after initially raising it in August 2005 with the employees about four weeks later William 
and Frederick Shortland approached him and said that they were prepared to do the night shift loading.  Mr Green said that he 
spoke to other transport loaders, but they were not very keen.  Mr Green testified that some of the drivers were keen to take up 
the position of night loading but he did not want to use the drivers as they are too hard to replace.  At this stage it was 
sometime in November 2005.  Although he was prepared to implement the night shift in December 2005 Mr Green received an 
instruction to hold off starting the night shift until after the New Year.  He did not ask why as he says it was not his place to do 
so. 

24 When cross-examined Mr Green was asked why the issue of the night shift was not discussed during the enterprise bargaining 
negotiations in the middle of 2005.  In response Mr Green said that working a night shift was not an issue because historically 
they had run a night shift in the past and that is why it was not raised.  He said that when a night shift had been worked in the 
past that a 30% shift penalty had been paid.   

25 Mr Green went on leave at the end of 2005 and was on holidays in early January 2005.  Mr Green testified that he was not 
involved in the decision to make an offer to the employees to work a shift from 3.45 pm to 11.55 pm shift because he was on 
holidays but he was recalled to work to put that offer to the employees.  Mr Green said that when they put the written offer 
dated 5 January 2006 to the employees they got a negative reaction from the employees as they had an expectation of a full 
blown night shift with payment of a 30% shift allowance.  Mr Green maintained in his evidence that no promises had been 
made to the employees to pay a 30% shift allowance that the Respondent simply wanted to know who would be interested in 
working a night shift in 2005 at that rate rather than outsourcing work.  Mr Green said there was a discussion in early January 
2006 as to whether the employees could work Sunday to Thursday.  Mr Green said that he would have no objection to that as 
that arrangement would suit the Respondent and they were happy to put the Sunday to Thursday arrangement in place.  Mr 
Green also testified that this offer was not proceeded with because the employees did not respond to that offer.  When it was 
put to Mr Green that working an afternoon shift on the Sunday night would attract a higher penalty than 17.5% under the terms 
of the Award, Mr Green said that that was not the Respondent’s offer that they were going to ask the employees to work an 
afternoon shift on Sunday for a shift allowance of 17.5%.   

26 When cross-examined Mr Green conceded that he had made an offer to Mr Shortland and Mr McCann of a 5.00 pm to 1.00 am 
shift with a 30% shift allowance and that those two employees had agreed to work the shift on those terms.  Mr Green testified 
that there are rumours going around the factory about the change of shift and the allowances and discrepancies between the 
Award and the Metal Trades (General) Award.  Mr Green said that employees in the factory are paid a shift allowance of 15% 
when they work an afternoon shift and a 22% allowance when they work a night shift.  When asked why the night shift was 
held off until the beginning of January 2006, Mr Green said that he thought it was held off because of the implementation of a 
computer program and that they had only two employees (being Mr Shortland and his son) who had agreed to start the shift 
prior to Christmas.  Mr Green also conceded when cross-examined that Mr McCann had also agreed to work the night shift.   
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27 Mr Green testified that the reason why the shift time was changed in January 2006 was because the Respondent found out the 
computer system did not allow information to be inputted after midnight each night and that was one of the reasons why the 
shift was changed to finish before midnight.   

28 When it was put to Mr Green that he had made a comment to another employee that if the transport loaders did not accept the 
offer which was made to them in 2006 to work an afternoon shift they would be sacked, Mr Green denied that he had said that.  

Submissions 
29 The Respondent says that the evidence clearly establishes that the 30% loading had only ever been paid in the past when the 

transport loaders had worked a night shift and had not been paid in the past for an afternoon shift.  The Respondent also says 
that there was no agreement reached between the employees and the Respondent to work a night shift.  It is contended that no 
formal offer was ever made by Mr Green; all that took place was a discussion about a range of options that may be available.  
Further it is said that the Respondent was correctly testing whether there were sufficient employees to work a different shift. 

30 The Respondent says that the only formal offer which was made to the employees in question was made on 5 January 2006 to 
work an afternoon shift with payment in accordance with the terms of the Award.  It said that this was the first offer which was 
made after a definite decision had been made by the Respondent to change the employees’ hours of work. 

31 In relation to whether it is unfair not to pay a 30% shift loading the Respondent says that the decision is not unfair as the 
Award provides for the payment of a 17.5% shift allowance to employees and for the Commission to impose a different 
loading would be unfair on the employer.  The Respondent says that it should be able to operate its shifts as cost effectively as 
possible and there is no unfairness.  Further that if the Union perceives that there is some unfairness they should make an 
application to amend the Award.  Consequently, the Respondent says the Union’s application should be dismissed.   

32 The Union says that the Respondent’s actions are unfair.  It says that Mr Green actively sought and obtained four volunteers to 
work a night shift and reached an agreement with them that they would change their hours of work and would be paid a 30% 
shift allowance.  The Union says there was a clear offer, acceptance and a contract made between the parties.  In relation to 
determining whether the Respondent’s action was unfair the Union says that the Commission should not only look at the terms 
of the Award but look at the options which have been given to employees.  If the employees do not agree to the arrangement 
which has presently been put to them they will be transferred to another lower paid job or alternatively if that is not acceptable 
to them they will be made redundant as they all have not been with the company for very long and that is not an attractive 
option to them.  The Union says that the Respondent clearly breached undertakings to their employees and their course of 
action is unreasonable.   

Credibility 
33 Having heard the evidence given by each of the witnesses and observed them carefully, where their evidence departs I prefer 

the evidence given by the witnesses for the Applicant rather than the evidence given by the witnesses for the Respondent.  
Each of the four employee witnesses for the Applicant gave their evidence in a clear and forthright manner and were not 
shaken in cross-examination.  In contrast both Mr Batt and Mr Green gave evidence that was contradictory and Mr Batt’s 
evidence in particular was vague in relation to some material matters.  When Mr Batt first gave evidence he testified that he 
had no discussions with any of the transport loaders before Christmas 2005, yet it later emerged that he offered Mr Garrett 
permanent work before Christmas 2005.  In addition Mr Batt’s evidence that Mr Green was involved in the discussions in early 
January 2006 with himself, Mr Kumar and Mr de Cruz to offer the transport loaders an afternoon shift is inconsistent with the 
evidence given by Mr Green on this issue.  Mr Green testified the decision to offer an afternoon shift was made in his absence 
whilst he was on annual leave.  I did not find the contention made by Mr Green that prior to Christmas 2005 that no promise 
had been made to employees to pay a 30% shift loading credible.  When cross-examined Mr Green conceded that he had 
reached agreements with Mr Shortland, Mr Shortland’s son and Mr McCann to work a night shift with payment of a 30% shift 
loading.  In light of the evidence given by Mr Batt that when the proposed afternoon shift commences there will be at least two 
hours or more overtime available indefinitely, I do not accept that the evidence given by Mr Green and Mr Batt that the fact 
that the computer system must be shut down at midnight and that no information can be carried forward from one 24 hour 
period to another is relevant as to when the ordinary hours of the transport loaders’ shift should finish as it is contemplated that 
loading will continue until at least 1.55 am each day five days a week. 

Conclusion 
34 There is no evidence before the Commission that the Respondent has paid transport loaders a 30% shift allowance for working 

an afternoon shift in the past.  In addition there is no evidence before the Commission that the Respondent had sought prior to 
2006 to implement an afternoon shift for transport loaders. 

35 Clause 5.1.7 of the Award provides: 
“5.1.7 SHIFT ALLOWANCES 

5.1.7.1 For ordinary hours of shift, shift employees shall be paid the following extra percentages of the rate 
prescribed for their respective classifications. 

 %  

Rotating afternoon shift 15 

Permanent afternoon shift  17.5 

Rotating night shift 20 

Permanent night shift 30 
Permanently working alternate night 
and afternoon shift:  

when on afternoon shift 17.5 

when on night shift 30 
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5.1.7.2 Work on Saturday, Sunday or Public Holiday  

Shift employees for work on rostered shift the major portion of which is performed on a Saturday, Sunday or 
public holiday shall be paid as follows:  

Saturday - at the rate of time and one half  

Sunday - at the rate of double time  

Public Holidays - as prescribed in 6.4 – Public Holidays, at the rate of double time. 

The penalty rates prescribed by this subclause for work on a Saturday, Sunday or Public Holiday shall be 
payable in lieu of the shift allowance prescribed in 5.1.7.1. 

5.1.7.3 Non Continuous Work  

Shift employees who work on any afternoon or night shift which does not continue for at least five 
consecutive afternoons or nights shall be paid at the rate of time and a half for the first three hours and double 
time thereafter for each such shift. 

5.1.7.4 Rate when shift extends beyond midnight  

Notwithstanding anything contained herein, each shift shall be paid for at the rate applicable to the day on 
which the major portion of the shift is worked.  

Where shifts fall partly on a public holiday, that shift the major portion of which falls on such public holiday, 
shall be regarded as a public holiday shift.” 

36 Pursuant to clause 5.1.1 an “afternoon shift” is any shift finishing after 6.00pm and at or before midnight and a “night shift” is 
any shift finishing subsequent to midnight and at or before 8.00am.   

37 It is well established that an employer has the prerogative to organise their business in a way they see fit and the Commission 
should not interfere in such a decision unless the decision can be said to be industrially unfair (see Amalgamated Metal 
Workers and Shipwrights Union of Western Australia and the Operative Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).  However, as 
the Commission in Court Session in The Federated Engine Drivers’ and Firemen’s Union of Workers of Western Australia v 
Robe River Iron Associates (1987) 67 WAIG 763 observed at 765 to 766: 

“The Commission cannot be fettered by any concept which if followed blindly could militate against the command of 
section 26(a) of the Act, that we shall act according to equity, good conscience and the substantial merits of the case 
without regard to technicalities or legal forms.  To this end the evocation of managerial prerogative should not precipitate 
the Commission’s rigid adherence to an adversarial format in a hearing as is entrenched in the common law.  Our view is 
in line with that expressed by Watson J. in Australian Iron and Steel Pty Ltd v The Federated Ironworkers’ Association of 
Australia, NSW Division – 

… industrial issues such as this are not determined by strict application of any rule involving onus of proof, nor 
can the scales be tipped by whatever advantage is gained or lost by one side or the other commencing the case. 

    ((1977) AR (NSW) p. 739) 

But the impact of the principle of managerial prerogative is not limited to the issue of the burden to be discharged in 
arbitration; it is central to the relationship between the parties.  Managerial prerogative is not a sword which can be 
wielded in wanton disregard of the industrial consequences nor is it a shield to hide behind.  An employer has a 
responsibility to manage fairly.  Almost evey [sic] initiative that an employer may take can be clothed in the ubiquity of 
managerial prerogative.” 

38 The issue to be determined in this matter is whether the Respondent’s decision to alter the proposed shift from a night shift (as 
defined in the Award) to an afternoon shift is industrially unfair.  It is argued on behalf of the Respondent that the employer is 
lawfully entitled to rely upon the provisions of the Award thus authorising a lesser financial cost on the Respondent.  However 
that is only one matter the Commission should consider.  I accept the decision to load trucks at a time after the factory 
employees have left work for the day is likely to lead to an increase in productivity and a decrease in the amounts of excessive 
overtime the transport loaders are presently working.  However the manner in which the Respondent has gone about 
introducing the change of shift is of concern.  Mr Green was authorised by Mr Kumar to enter into arrangements with the 
employees to work a night shift from 5.00 pm to 1.00 am, which offers were accepted by at least three employees prior to 
Christmas 2005.  The agreement of the employees was negotiated over some months.  It was not an offer which was open for a 
short period of time.  During the enterprise bargaining negotiations Mr Green made no mention that the Respondent was 
considering a change from day shift.  Whilst the ordinary hours of the shift now proposed by the Respondent will be classed as 
an afternoon shift under the Award, the practical reality is that employees will work at least an additional two hours of 
overtime which means that they work well beyond midnight.  Further if the ordinary hours of the shift were to finish six 
minutes later the shift would be classed as a night shift.  There is little difference in the disability suffered by working a shift 
with ordinary hours running from 3.45 pm to 11.55 pm as opposed to ordinary hours from 5.00 pm to 1.00 am.  When all these 
matters are considered I am satisfied the Respondent has not managed the implementation of a change of shift fairly and I will 
make a declaration that an agreement was reached between the Respondent and the employees that if the employees worked a 
shift loading trucks between 5.00 pm and 1.00 pm they would be paid a 30% shift allowance.  Further I will make a declaration 
that the employer’s decision not to implement that agreement was unfair and make the order sought by the Applicant. 
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2006 WAIRC 03855 
DISPUTE REGARDING SHIFT ALLOWANCE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
INDUSTRIAL PROGRESS CORPORATION PTY LTD T/AS ROOFMART 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 28 FEBRUARY 2006 
FILE NO/S CR 12 OF 2006 
CITATION NO. 2006 WAIRC 03855 
 
 
Result Declaration and order made 
Representation 
Applicant Mr N J Hodgson 
Respondent Mr J N Uphill (as agent) 
 
 

Order 
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill, as agent, on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 
1. Declares that: 

(a) An agreement was reached between the Respondent and its employees that if the employees worked a shift 
loading trucks between 5.00 pm and 1.00 am they would be paid a 30% shift allowance. 

(b) The decision by the employer not to implement that agreement referred to in paragraph 1(a) of this order is 
unfair. 

2. Orders that upon introduction of an afternoon shift to load trucks the Respondent is to pay its employees who work that 
shift a 30% shift allowance. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union of 
Western Australian 
Branch 

Challenger TAFE Harrison C C 67/2004 2/04/2004 
4/05/2004 
13/05/2004 
13/09/2004 
24/09/2004 
25/10/2004 
19/01/2005 
25/02/2005 
8/03/2005 

Workload issues Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General 
Department of 
Education, The Hon. 
Minister For Education 

Harrison C PSAC 28/2003 10/07/2003 
3/06/2004 
28/06/2004 
30/09/2004 
12/10/2004 
28/10/2004 

Negotiating a new 
agreement. 

Referred 

Health Services Union 
of Western Australia 
(Union of Workers) 

Director General of 
Health In Right of The 
Minister For Health In 
His Incorporated 
Capacity Under S7 of 
The Hospitals and Health 
Services Act 1927 (WA) 
As The Metropolitan 
Health Service Board 

Scott C PSAC 50/2005 11/11/2005 
 

A dispute 
regarding 
classification of 
position 

Concluded 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Health Services Union 
of Western Australia 
(Union of Workers) 

Director General of 
Health In Right of The 
Minister For Health In 
His Incorporated 
Capacity Under S7 of 
The Hospitals and Health 
Services Act 1927 (WA) 
As The Metropolitan 
Health Service Board 

Scott C PSACR 
50/2005 

N/A 
 

A dispute 
regarding 
classification of 
position 

Application 
dismissed 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Department of Education 
and Training 

Harrison C C 192/2005 N/A 
 

A dispute 
regarding the 
failure of the 
Respondent to pay 
remuneration for 
days worked 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Hamersley Nursing 
Home W.A. Pty Ltd 

Scott C C 142/2005 5/08/2005 
 

Dispute regarding 
the shift change of 
union member 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Methodist Ladies 
College, Eurest 
(Australia) Pty Ltd 
Compass Group PLC 

Harrison C C 165/2005 12/10/2005 
 

Dispute regarding 
termination of 
employment of 
union members 

Discontinued 

The Australian 
Workers' Union, West 
Australian Branch, 
Industrial Union of 
Workers, The 
Australian Maritime 
Officers Union - 
Western Australia 
Union of Employees 

WA Shell Sands Pty Ltd Wood C C 14/2006 23/02/2006 
 

Dispute regarding 
interpretation of 
annual leave clause 
in Agreement 

Discontinued 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

BHP Billiton Iron Ore Wood C C 173/2005 6/10/2005 
7/10/2005 
14/10/2005 
30/11/2005 
13/01/2006 
 

Dispute regarding 
shift work 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers - 
Western Australian 
Branch, The 
Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron Ore 
Pty Ltd 

Wood C C 4/2006 31/01/2006 
13/02/2006 
 

A dispute 
regarding alleged 
ongoing unsafe 
work environment 
and conditions 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
& Kindred Industries 
Union of Workers, 
Western Australian 
Branch 

BHP Billiton Iron Ore 
Pty Ltd 

Wood C CR 106/2005 2/09/2005 
 

Dispute regarding 
the termination of 
a union member 

Application 
discontinued 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Genesis Recruitment Pty 
Ltd 

Wood C C 8/2006 10/02/2006 
 

A dispute 
regarding alleged 
unfair dismissal of 
union members 

Discontinued 

The Shop, 
Distributive and 
Allied Employees' 
Association of 
Western Australia 

Sealanes (1985) Pty Ltd Harrison C C 205/2003 1/10/2003 
 

Written warning 
and transfer of Mr 
J Foley 

Discontinued 

The State School 
Teachers Union of 
W.A.(incorporated) 

Paul Albert, Director 
General, Department of 
Education and Training 

Harrison C C 139/2005 19/08/2005 
15/09/2005 
 

Dispute regarding 
the transfer of 
union member 

Discontinued 
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CORRECTIONS— 
2006 WAIRC 03886 

ANIMAL WELFARE INDUSTRY AWARD 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE FEDERATED MISCELLANEOUS WORKERS' UNION OF AUSTRALIA, W.A. BRANCH 
APPLICANT 

-v- 
MR P S ADAMS AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 7 MARCH 2006 
FILE NO/S APPL 179 OF 1991 
CITATION NO. 2006 WAIRC 03886 
 
 
Result Award varied 
 
 

Correction Order 
WHEREAS errors occurred in the Order dated Tuesday, 7 February 2006 issued in APPL 179 of 1991, the Commission, in order to 
correct these errors and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
THAT subclauses (8) and (9) of point 1. of the Order dated Tuesday, 7 February 2006 in APPL 179 of 1991 be amended to read: 
(8) An employee placed in charge of three or more other employees shall be paid an amount of $22.80 per week in addition 

to their ordinary rate of pay. 
(9) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift an allowance of 

$2.07 per day shall be paid 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2006 WAIRC 03919 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DOMINIQUE MONTELEONE 

APPLICANT 
-v- 
AMP CAPITAL INVESTORS LIMITED ACN 001777591 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 8 MARCH 2006 
FILE NO/S APPL 324 OF 2005 
CITATION NO. 2006 WAIRC 03919 
 
 
Result Application to adjourn hearing granted 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr A McPherson (of counsel) 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 2 December 2005 this application was set down for hearing and determination on 13 and 14 March 2006; and 
WHEREAS by letter dated 28 February 2006, received in the Commission on that date, the respondent requested that the hearing be 
adjourned; and 
WHEREAS the Commission set down a hearing on 3 March 2006 for the purpose of hearing from the parties in relation to the 
request to adjourn the hearing; and 
WHEREAS at the hearing on 3 March 2006 the respondent’s representative advised the Commission that counsel dealing with this 
matter, who has had conduct of another matter in the Supreme Court since 2001, was required to represent his client in this matter 
on dates recently listed by the Supreme Court at short notice due to the illness of a key witness; and 
FURTHER the respondent argues that it is not practical to brief alternative counsel given the short timeframe to the hearing; and 
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FURTHER the respondent argues that it should be represented by its chosen representative who has had primary responsibility for 
this matter since its inception; and 
WHEREAS the applicant’s representative consents to the hearing being adjourned and advised the Commission that the applicant 
will not suffer any prejudice if the hearing was adjourned; and 
WHEREAS after hearing from the parties and when considering whether the Commission should exercise its discretion to grant an 
adjournment taking into account the objects of the Act and s26(1) of the Act and in deciding whether a refusal to adjourn would 
result in a serious injustice to one party (Myers v Myers (1969) WAR 19) the Commission is of the view that an adjournment of the 
hearing set down for 13 and 14 March 2006 should be granted.  The Commission accepts that the respondent will suffer some 
prejudice if its counsel, who has had carriage of this matter for some time, is unable to represent the respondent due to other 
proceedings being called on at short notice because of the illness of a witness and the Commission notes that apart from a delay in 
the proceedings the applicant has not highlighted any disadvantage she will suffer if the adjournment is granted; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the hearing of application 324 of 2005 scheduled to take place on 13 and 14 March 2006 is adjourned to a date to 
be fixed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2006 WAIRC 03852 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN HENRY WALLACE 
APPLICANT 

-v- 
DOWNER CONNECT PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 27 FEBRUARY 2006 
FILE NO APPL 478 OF 2005 
CITATION NO. 2006 WAIRC 03852 
 
 
Result Production and Discovery of Documents 
 
 

Order 
WHEREAS on 17th and 23rd February 2006 the Applicant and the Respondent applied for Production and Discovery of Documents; 
and 
WHEREAS on 27th February 2006 the Commission convened a conference between the parties and having heard from the 
Applicant and Counsel for the Respondent decided to make an order that the Respondent provide production and discovery of 
documents of  
(a) copies of all Downer Connect, Downer QAS JV and Downer UGC emails and faxes sent and received from Gillian 

Swindells and Ralp Luna and Downer Connect accounts being restricted to payments to subcontractors for the period 1st 
February to 1st May 2005; 

(b) copies of Downer Connect Foxtel Project, Downer QAS JV and Downer UCG Debitor and creditor reconciliation and aged 
receivables for the period Mr Steven Wallace was employed; 

(c) copies of statements of Hills Industries period to end of January 2005; 
(d) copies of all Downer Connect, Downer QAS JV and Downer UGC emails and faxes sent and received from Roland 

Hermanns and Ralp Luna that have as subject matter and or content describing redundancy of staff and or closure of the 
Downer Connect Foxtel Project Perth branch and or closure of the Downer business UCG and or the closure and or 
amalgamation of the WA Manager Downer UCG position in Perth dated 1st February 2005 to 1st May 2005; 

(e) that the Applicant provide all details of any employment and record of any earnings since the termination of his 
employment; 

(f) that the Applicant will not disclose any information gained by virtue of these orders to any third party; 
(g) that the production and discovery of documents shall be provided by the Applicant and Respondent by close of business 

Thursday 2nd March 2006. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 1. That the Respondent provide 

(a) copies of all Downer Connect, Downer QAS JV and Downer UGC emails and faxes sent and received 
from Gillian Swindells and Ralp Luna and Downer Connect accounts being restricted to payments to 
subcontractors for the period 1st February to 1st May 2005; and 

(b) copies of Downer Connect Foxtel Project, Downer QAS JV and Downer UCG Debitor and creditor 
reconciliation and aged receivables for the period Mr Steven Wallace was employed; and 
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(c) copies of statements of Hills Industries period to end of January 2005; and copies of all Downer 
Connect, Downer QAS JV and Downer UGC emails and faxes sent and received from Roland 
Hermanns and Ralp Luna that have as subject matter and or content describing redundancy of staff and 
or closure of the Downer Connect Foxtel Project Perth branch and or closure of the Downer Business 
UCG and or the closure and or amalgamation of the WA Manager Downer UCG position in Perth dated 
1st February 2005 to 1st May 2005; and 

 2. That the Applicant 
(a) provide all details of any employment and record of any earnings since the termination of his 

employment; and  
(b) will not disclose any information gained by virtue of these orders to any third party; and  

 3. That the production and discovery of documents shall be provided by the Applicant and Respondent by close of 
business Thursday 2nd March 2006 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 03835 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICHARD STERN 
APPLICANT 

-v- 
C RESTAURANT 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 24 FEBRUARY 2006 
FILE NO/S APPL 791 OF 2005 
CITATION NO. 2006 WAIRC 03835 
 
 
Result Application to adjourn hearing granted 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 2 December 2005 this application was set down for hearing and determination on 24 February 2006; and 
WHEREAS by letter dated 16 February 2006, which was received in the Commission on 20 February 2006, the respondent 
requested that the hearing be adjourned; and 
WHEREAS the Commission set down a hearing on 22 February 2006 for the purpose of hearing from the parties in relation to the 
request to adjourn the hearing; and 
WHEREAS at the hearing on 22 February 2006 Mr Phillip Clements, who is a director of the respondent, advised the Commission 
that a business opportunity had arisen for him which required his attendance at an air show in Singapore on the date of the hearing 
and Mr Clements was therefore unable to attend the hearing; and 
FURTHER Mr Clements was to conduct the case on behalf of the respondent and was also the respondent’s main witness; and 
FURTHER Mr Clements argued that due to his inability to attend the hearing the respondent would be disadvantaged if the 
adjournment was not granted; and 
FURTHER the respondent undertook to provide documentation to the Commission on the morning of 23 February 2006 confirming 
his travel and business arrangements but only provided confirmation of his travel details; and 
WHEREAS the applicant argued that this matter has taken some time to be listed for hearing and as a result he has waited many 
months for the compensation he says he is due and he argued that if an adjournment is granted this would delay the receipt of this 
compensation; and 
FURTHER the applicant was concerned about the reasons given by the respondent for requesting the delay; and 
FURTHER the applicant advised the Commission that he had contacted the witnesses who he had summonsed to attend the hearing 
and that the witnesses were on notice that the respondent has made an application to adjourn the hearing; and 
WHEREAS after hearing from the parties and considering whether the Commission should exercise its discretion to grant an 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment of the hearing set down for 24 February 2006 should be granted because the 
Commission accepts that the presence of Mr Clements at the hearing will be integral to the respondent’s case and that Mr Clements’ 
absence from the hearing will disadvantage the respondent as he will be conducting the case on behalf of the respondent and be the 
respondent’s main witness; and 
FURTHER in reaching this view the Commission notes that apart from a delay in the proceedings and the necessity to advise 
summonsed witnesses of the delay the applicant has not highlighted any other disadvantage he will suffer if the adjournment is 
granted; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

1) THAT the hearing of application 791 of 2005 scheduled for 24 February 2006 is adjourned to a date to be fixed. 



592 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

2) That liberty to apply is granted to the applicant in relation to costs incurred when issuing any further summonses 
as a result of this adjournment being granted. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2006 WAIRC 03910 
BREADCARTERS (COUNTRY) AWARD 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ACME BAKERY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 MARCH 2006 
FILE NO/S APPL 14 OF 2006 
CITATION NO. 2006 WAIRC 03910 
 
 
Result Matter divided 
Representation 
Applicant Mr N J Hodgson 
Respondents Mr J N Uphill as agent on behalf of Respondents for whom warrants were filed 
 
 

Order 
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill as agent on behalf of Respondents for whom warrants were 
filed, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 

(1) THAT APPL 14 of 2006 be divided into two parts to be numbered APPL 14 of 2006 and APPLA 14 of 2006 
respectively; 

(2) THAT APPL 14 of 2006 be that part of APPL 14 of 2006 that relates to subclause (3) – Leading Hands and 
subclause (6) – Collection of Monies of Clause 6. – Wages of the Award; and 

(3) THAT APPLA 14 of 2006 be that part of APPL 14 of 2006 which relates to the remaining variation to the Award. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2006 WAIRC 03911 
BREADCARTERS' (METROPOLITAN) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BAKERS INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 MARCH 2006 
FILE NO/S APPL 15 OF 2006 
CITATION NO. 2006 WAIRC 03911 
 
 
Result Matter divided 
Representation 
Applicant Mr N J Hodgson 
Respondents Ms M G Saraceni of counsel on behalf of the Respondent 

Mr J N Uphill as agent on behalf of Respondents for whom warrants were filed 
 
 

Order 
HAVING heard Mr Hodgson on behalf of the Applicant, Ms Saraceni of counsel on behalf of the Respondent and Mr Uphill as 
agent on behalf of Respondents for whom warrants were filed, and by consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders – 
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(1) THAT APPL 15 of 2006 be divided into two parts to be numbered APPL 15 of 2006 and APPLA 15 of 2006 
respectively; 

(2) THAT APPL 15 of 2006 be that part of APPL 15 of 2006 that relates to subclause (1) – Leading Hands and 
subclause (4) – Collection of Monies of Clause 6. – Wages of the Award; and 

(3) THAT APPLA 15 of 2006 be that part of APPL 15 of 2006 which relates to the remaining variations to the 
Award. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 03743 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
RESTAURANT AND CATERING INDUSTRY ASSOCIATION OF EMPLOYERS OF WESTERN 
AUSTRALIA INC AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 15 FEBRUARY 2006 
FILE NO/S APPL 17 OF 2006 
CITATION NO. 2006 WAIRC 03743 
 
 
Result Application for substituted service and shortened time for answers granted 
 
 

Order 
WHEREAS on 13 February 2006 the applicant filed in the Commission an application to vary the Restaurant, Tearoom and 
Catering Workers’ Award, 1979 (No R48 of 1978) pursuant to sections 40, 40A and 40B of the Industrial Relations Act, 1979; and 
WHEREAS on 13 February 2006 the applicant applied to the Commission for an order for substituted service pursuant to regulation 
27 of the Industrial Relations Commission Regulations, 2005; and 
WHEREAS on 15 February 2006 the applicant applied to the Commission for shortened time for answers pursuant to regulation 36 
of the Industrial Relations Commission Regulations, 2005; and 
WHEREAS having considered the applications lodged in the Commission for substituted service and for shortened time for 
answers ex parte, the Commission formed the view that an order should issue for substituted service and to reduce the time for 
filing answers; 
NOW THEREFORE the Commission, pursuant to the power conferred on it under the Act, hereby orders - 

1) THAT the application for substituted service be granted in accordance with the following terms: 
a) THAT the applicant not be required to serve all the respondents named in Schedule B - Respondents 

to the Restaurant, Tearoom and Catering Workers’ Award, 1979 (No R48 of 1978); and 
b) THAT the applicant is to serve a copy of application 17 of 2006 forthwith on all parties identified in 

Schedule A of the application for substituted service lodged in the Commission on 13 February 2006. 
2) THAT any answers in relation to application 17 of 2006 are be filed in the Commission and served on the 

applicant by no later than 4.00pm Monday 27 February 2006. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2006 WAIRC 03795 
HOTEL AND TAVERN WORKERS' AWARD, 1978 (NO R31 OF 1977) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
RESTAURANT AND CATERING INDUSTRY ASSOCIATION OF EMPLOYERS OF WESTERN 
AUSTRALIA INC AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 21 FEBRUARY 2006 
FILE NO/S APPL 19 OF 2006 
CITATION NO. 2006 WAIRC 03795 
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Result Application for substituted service and shortened time for answers granted 
 
 

 Order 
WHEREAS on 16 February 2006 the applicant filed in the Commission an application to vary the Hotel and Tavern Workers’ 
Award 1978 (No R31 of 1977) pursuant to sections 40, 40A and 40B of the Industrial Relations Act, 1979; and 
WHEREAS on 16 February 2006 the applicant applied to the Commission for an order for substituted service pursuant to regulation 
27 of the Industrial Relations Commission Regulations, 2005; and 
WHEREAS on 21 February 2006 the applicant applied to the Commission for shortened time for answers pursuant to regulation 36 
of the Industrial Relations Commission Regulations, 2005; and 
WHEREAS having considered the applications lodged in the Commission for substituted service and for shortened time for 
answers ex parte, the Commission formed the view that an order should issue for substituted service and to reduce the time for 
filing answers; 
NOW THEREFORE the Commission, pursuant to the power conferred on it under the Act, hereby orders - 

1) THAT the application for substituted service be granted in accordance with the following terms: 
a) THAT the applicant not be required to serve all the respondents named in Schedule B - Respondents 

to the Hotel and Tavern Workers’ Award 1978 (No R31 of 1977); and 
b) THAT the applicant is to serve a copy of application 19 of 2006 forthwith on all parties identified in 

Schedule A of the application for substituted service lodged in the Commission on 16 February 2006. 
2) THAT any answers in relation to application 19 of 2006 are be filed in the Commission and served on the 

applicant by no later than 4.00pm Monday 27 February 2006. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2006 WAIRC 03839 
DISPUTE REGARDING BARGAINING PERIOD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DELRON CLEANING PTY LTD T/AS DELRON HOSPITALITY MANAGEMENT 

APPLICANT 
-v- 
AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION WA BRANCH 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 27 FEBRUARY 2006 
FILE NO/S C 19 OF 2006 
CITATION NO. 2006 WAIRC 03839 
 
 
Result Order made by consent to grant leave to intervene and to amend the name of the Respondent 
Representation 
Applicant Mr K J Dwyer (as agent) 
Respondent Mr G Ferguson  
Intervenor  Mr D McLane on behalf of the Public Transport Authority 
 
 

Order 
WHEREAS the Applicant filed an application on Wednesday, 22 February 2006 for an urgent conference under s44 of the 
Industrial Relations Act 1979 (“the Act”) in which the Applicant stated that TransWA railcar drivers employed by the Public 
Transport Authority and who work on the Prospector Rail Service withdrew their labour from 7.15am to 8.15am on 22 February 
2006 in support of employees of the Applicant engaged as Customer Service Officers who had withdrawn their labour. 
AND WHEREAS the Prospector Rail Service is a service owned and operated by the State of Western Australia by the Public 
Transport Authority pursuant to s12 of the Public Transport Authority Act 2003; 
AND WHEREAS on 22 February 2006 the Commission convened a conference pursuant to s44 of the Act and the Public Transport 
Authority sought leave to intervene pursuant to s27(1)(k) of the Act; 
AND WHEREAS the parties did not object to the Public Transport Authority being granted leave to intervene; 
AND WHERAS the Commission is satisfied that the Public Transport Authority has a sufficient interest in this matter; 
Now pursuant to the powers vested in it the Commission hereby orders by consent that: 

(a)  the Public Transport Authority be granted leave to intervene; and 
(b) that the name of the Respondent be deleted and be substituted therefor the name, The Australian Rail, Tram and 

Bus Industry Union of Employees, West Australian Branch. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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2006 WAIRC 03920 
DISPUTE REGARDING INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 MARCH 2006 
FILE NO/S C 27 OF 2006 
CITATION NO. 2006 WAIRC 03920 
 
 
Result Return to work order made 
Representation 
Applicant Mr C Gillam and Ms J Bishop 
Respondent Mr G Ferguson and Mr R Christison 
 
 

Order 
WHEREAS the Applicant on 8 March 2006 filed an application for an order under s 44 of the Industrial Relations Act 1979 (“the 
Act”).  The schedule to the application states – 

“1. The Public Transport Authority has been negotiating a new Enterprise Agreement with the ARTBIU for employees 
covered by the Railway Employees Award 1969.  

2. This document was presented by the Union at a meeting of members today, commencing at 11 am. 
3. The advice received from the ARTBIU is that the proposal was rejected and members have withdrawn their labour until 

further notice. 
4. All members covered by the Railway Employees Award have ceased work, including CMR Operators and Transit Guards 

required to provide security services on trains and at stations.  
5. The stoppage affects revenue protection, safety and security on public transport and has occurred without prior warning or 

notice. There has therefore been no opportunity to schedule alternative support services and the stoppage will have an 
immediate and negative impact on the safety and security of other staff and the travelling public. 

6. The Public Transport Authority seeks an urgent conference to discuss this matter and an Order for an immediate 
resumption of services pending such discussions.” 

AND WHEREAS on 8 March 2006, the Commission convened a conference pursuant to s 44 of the Act; 
AND WHEREAS at the conference the Commission was informed – 
(a) That a meeting was held on 8 March 2006 at 11:00 am of the Respondent’s members whose terms and conditions of 

employment are covered by the Railway Employees Award No. 18 of 1969 (“the Award”) to discuss an enterprise 
bargaining agreement; 

(b) That at the meeting the members rejected the terms of the proposed enterprise agreement and voted to take industrial 
action from 2:00 pm on 8 March 2006 until further notice; 

(c) Industrial action commenced at approximately 3:00 pm by the members ceasing work; 
(d) Train services have continued to run without the members including transit guards, customer service officers and signal 

technicians and maintainers and overhead catenary maintainers; 
(e) If there is a fault on the line, services will cease; 
(f) Without transit guards the public will be unprotected and without customer service officers disabled passengers will not 

be assisted. 
AND WHEREAS at the conclusion of the conference the Applicant gave undertakings that – 
(a) There will be a moratorium on disaggregation until 1 January 2007; 
(b) If after extensive discussions and consultation during the life of the proposed enterprise agreement the parties cannot 

agree on the forms of disaggregation the matter will be referred to an independent mediator agreed by both parties. 
NOW pursuant to the powers vested in it under s 44 of the Act and having regard to the public interest the Commission hereby 
orders that – 
Whilst this order remains in force: 
(a) The Respondent, its officers, agents, employees; and members whose conditions of employment are covered by the 

Award (“the members”) are to return to work and cease all industrial action; 
(b) The Respondent, its officers, agents, employees and all members of the Respondent are to ensure that train services are 

not disrupted; 
(c) The Respondent, its officers, agents and employees are required to inform and direct the members to return to work and 

comply with this order by – 
(i) Posting a copy of this order at all places where the members work as soon as possible; and 
(ii) As soon as possible contacting as many of its members as they can and informing them of the terms of this 

order; 
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(d) If the members meet on 9 March 2006 to discuss the issue of disaggregation at 11:00 am that meeting will not be regarded 
as industrial action; 

(e) The Applicant and Respondent’s representatives are to meet on 9 March 2006 to commence discussions in respect of the 
issues in dispute; 

(f) The parties are to report back to the Commission in relation to their discussions in a s 44 conference that will be convened 
on Friday, 10 March 2006 at 11:00 am; 

(g) This order will remain in force for a period of 21 days from the date of this order; and 
(h) There be liberty to both parties to apply to vary this order on 24 hours notice. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 03909 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARTIN KELLY 
APPLICANT 

-v- 
CADELL BUSS, CEO, MANDURAH FOOTBALL AND SPORTING CLUB 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 8 MARCH 2006 
FILE NO U 283 OF 2005 
CITATION NO. 2006 WAIRC 03909 
 
 
Result Extension of time granted 
Representation 
Applicant Mr G Stubbs of Counsel 
Respondent Mr T Carmady of Counsel 
 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979; and 
WHEREAS the matter came on for hearing on 7 March 2006; and 
WHEREAS the Commission issued its reasons for decision extemporaneously;  
NOW THEREFORE having heard Mr G Stubbs of counsel on behalf of the applicant and Mr T Carmady of counsel on behalf of 
the respondent, the Commission, pursuant to the powers conferred on it under section 29(3) of the Industrial Relations Act, 1979, 
hereby declares: 

THAT it would be unfair not to accept the referral of the application. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Allect Services 
(Bentley WA) 
Enterprise 
Agreement 2005 
AG 13/2006 

15/02/2006 The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Allect Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Allwest Ceilings 
Commercial Pty 
Ltd/CFMEUW 
Industrial 
Agreement 2005-
2008 AG 145/2005 

12/12/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Allwest Ceilings 
Commercial Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Ballymount 
Enterprise Pty Ltd 
New Metro Rail 
Southern Suburbs 
Rail Project, 
Structural Project 
Agreement 2005 
AG 236/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ballymount Enterprises 
Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Blackadder 
Scaffolding Services 
/ CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 137/2005 

16/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Blackadder Scaffolding 
Services (Aust) Pty Ltd 
T/a Blackadder 
Scaffolding Services 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Bluescope Lysaght 
Forrestfield 
Enterprise 
Bargaining 
Agreement 2006 
AG 11/2006 

17/02/2006 The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch, 
Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Workers' Union of 
Australia, Engineering and 
Electrical Div. 

Bluescope Steel Limited Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Boral Formwork & 
Scaffolding Pty Ltd 
/ CFMEUW 
Industrial 
Agreement 2005 
2008 AG 246/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Boral Formwork & 
Scaffolding Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Bunbury Cathedral 
Grammar School 
Inc (Enterprise 
Bargaining 
Agreement) 2006 
AG 276/2005 

3/02/2006 Bunbury Cathedral 
Grammar School and 
Independent Education 
Union of Western 
Australia, Union of 
Employees 

(Not Applicable) Commissioner 
J L Harrison 

Agreement 
registered 

Calibra On Site / 
CFMEUW 
Industrial 
Agreement 2005 – 
AG 240/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Calibra Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Caterlink / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 5/2006 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Chrysal & Co Pty Ltd T/a 
Caterlink 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

CDR Contracting 
Pty Ltd / CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 254/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

CDR Contracting Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Central Reo / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 134/2005 

16/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Majica Pty Ltd T/a Central 
Reo 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Concrete 
Waterproofing 
(WA) / CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 247/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Concrete Waterproofing 
(WA) Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Danica Carpentry / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 216/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Danica Carpentry Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Elements Formwork 
Pty Ltd / CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 249/2005 

16/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Elements Formwork Pty 
Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Gemstate / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 252/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Gemstate Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

GMF Contractors / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 251/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

GMF Contractors Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Gregory Aylin 
Contracting / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 248/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Gregory Aylin Contracting 
Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Hale School 
(Enterprise 
Bargaining) 
Agreement 2006 
AG 17/2006 

17/02/2006 Hale School and The 
Independent Education 
Union of Western 
Australia, Union of 
Employees 

(Not Applicable) Commissioner 
J L Harrison 

Agreement 
registered 

Kirin Australia 
(MP) Enterprise 
Agreement 2006-8 
AG 8/2006 

14/02/2006 Kirin Australia Pty Ltd The Breweries and 
Bottleyards Employees' 
Industrial Union of 
Workers of Western 
Australia 

Commissioner 
S J Kenner 

Agreement 
registered 

Kleenit New Metro 
Rail Southern 
Suburbs Rail 
Project, Structural 
Project Agreement 
2005 AG 237/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Kleenit Metro Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Komatsu Australia 
Perth (Service 
Department) 
Enterprise 
Agreement 2005 
AG 257/2005 

20/01/2006 Komatsu Australia Western 
Region - Perth Service 

The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers -Western 
Australian Branch 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Lake Joondalup 
Baptist College Inc 
Schools' Non-
teaching Employee 
(Enterprise 
Bargaining) 
Agreement 2005 
AG 10/2006 

17/02/2006 The Lake Joondalup 
Baptist College Inc, 
Independent Education 
Union of Western 
Australia, Union of 
Employees and The Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian Branch  

(Not Applicable) Commissioner 
J L Harrison 

Agreement 
registered 

LHMU - Challenge 
Australian Dairy Pty 
Ltd - Job Security & 
Union Recognition 
Agreement 2005 
AG 66/2005 

27/02/2006 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Challenge Australian 
Dairy Pty Ltd 

Commissioner 
S J Kenner 

Agreement 
registered 

Might Construction 
Pty Ltd New Metro 
Rail Southern 
Suburbs Rail Poject, 
Structural Project 
Agreement 2005 
AG 242/2005 

17/02/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Might Construction Pty 
Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Mirage Industries / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 255/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Mirage Industries Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Murphy Plant Hire / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 164/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Trustee For The 
Murphy Unit Trust 
Trading As Murphy Plant 
Hire 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Naus Fire Protection 
Pty Ltd / CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 7/2006 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Naus Fire Protection Pty 
Ltd Trading As Naus 
Building Products 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Ozcrete (WA) / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 234/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ozcrete (WA) Pty Ltd Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Precise Drilling & 
Sawing / CFMEUW 
Industrial 
Agreement 2005 
2008 AG 244/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

TF & DM Mclennan T/a 
Precise Drilling & Sawing 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Professional 
Concrete Pumping 
Services / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 189/2005 

16/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Art West Pty Ltd & D 
Tangi & G Tagni & PP 
Tagni t/a Professional 
Concrete Pumping 
Services 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Public Transport 
Authority Railcar 
Drivers (Transperth 
Train Operations) 
Enterprise 
Agreement 2006 
AG 31/2006 

24/02/2006 Public Transport Authority The Australian Rail, Tram 
and Bus Industry Union of 
Employees, West 
Australian Branch 

Commissioner 
J H Smith 

Agreement 
Registered 

Rock Solid Concrete 
Cutting / CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 238/2005 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Rock Solid Concrete 
Cutting Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Skilled Group Ltd 
(CBH) Maintenance 
Agreement 2005 
AG 225/2005 

16/02/2006 The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch, 
Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Div. 

Skilled Engineering Pty 
Limited 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Specialty 
Installations / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 3/2006 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Specialty Installations Pty 
Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Triple T 
Commercial / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 6/2006 

17/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Triple T Commercial Pty 
Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 

Zenith Workforce / 
CFMEUW 
Industrial 
Agreement 2005 - 
2008 AG 239/2005 

16/02/2006 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Zenith Workforce (WA) 
Pty Ltd 

Senior 
Commissioner 
J F Gregor 

Agreement 
Registered 
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NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 

NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike 
out the following party to the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977, namely- 

Nevarda Shirt Co Pty Ltd 

on the grounds that the respondent is no longer operating in the industry or employing persons in the industry to which the award 
applies. 

Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 

Please quote File No. ADMIN 2005/0207 on all correspondence. 

DATED THIS 24TH DAY OF FEBRUARY, 2006. 
J. SPURLING, 

 Registrar. 

 

PUBLIC SERVICE APPEAL BOARD— 
2006 WAIRC 03706 

AGAINST THE DECISION TO TERMINATE MADE ON 14/2/2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALISON WENDY RIDOUT 
APPELLANT 

-v- 
WESTERN AUSTRALIAN LAND AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT - CHAIRMAN 
MR K TRENT - BOARD MEMBER 
MS L AFFLECK - BOARD MEMBER 

DATE FRIDAY, 10 FEBRUARY 2006 
FILE NO PSAB 4 OF 2005 
CITATION NO. 2006 WAIRC 03706 
 
 
Result Appeal Dismissed 
 
 

Order 

WHEREAS this is an appeal pursuant to section 80I of the Industrial Relations Act 1979; and 

WHEREAS on Wednesday, the 8th day of February 2006 the Appellant’s representative filed a Notice of Discontinuance in respect 
of the appeal; 

NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 32/1999 Claudia Louise 
Brittain 

Central Great Southern Health 
Service 

Scott C Reclassificati
on Appeal 
Dismissed 

23/02/2006 

PSA 29/2001 Morva Dian Te 
Pania 

Fremantle Hospital And Health 
Service 

Scott C Appeal 
Dismissed 

14/02/2006 

PSA 30/2001 Rachael Katrina 
Meyers 

Fremantle Hospital And Health 
Service 

Scott C Appeal 
dismissed 

14/02/2006 

PSA 36/2003 Ray Stevenson Minister For Health In The 
Right Of The Mhs Emhs 

Scott C Appeal 
dismissed 

14/02/2006 

PSA 122/2004 Robert James Scott Sir Charles Gairdner Hospital Scott C Appeal 
dismissed 

10/02/2006 

PSA 1/2005 Roger Dallas Sir Charles Gairdner Hospital Scott C Granted 3/03/2006 
PSA 21/2005 Pamela Whitham Minister For Health In Right 

Of The Metropolitan Health, 
Health Service North 
Metropolitan Area Health 
Service 

Scott C Appeal 
dismissed 

23/02/2006 

 




