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Reasons for Decision 
THE FULL BENCH: 
The Appeal 
1 This is an appeal before the Full Bench instituted under s49 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  

The appellant appeals against orders made by the Commission on 11 January 2006.  These orders were made consequent upon 
an application made to the Commission on 27 April 2005.  The application was made under s49J(5) of the Act for the 
revocation or suspension of the authorisation issued to the respondent on 25 March 2004 under s49J(1) of the Act.  The 
applicant, now the appellant, was from the Building Industry and Special Projects Inspectorate.  The ground on which the 
application was made was that, on 10 November 2004, the respondent, a union organiser with the Construction Forestry 
Mining and Energy Union of Workers (CFMEU), whilst purporting to exercise powers of entry conferred under Division 2 of 
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the Act, acted in an improper manner at a construction site known as “Barrack Plaza”, occupied by BGC Construction Pty Ltd, 
trading as BGC Constructions, situated at the corner of Barrack Street and Wellington Street, Perth. 

2 The grounds of the application were particularised and referred to the respondent engaging in abusive conduct towards a 
Mr Smedley, who was the occupational, safety and health manager employed by BGC Constructions at the site. 

3 The application was heard on 9 December 2005.  At the conclusion of the hearing, the Commission gave extempore reasons 
for decision and announced the orders to be made.  The reasons were published, as edited from the transcript, on 5 January 
2006.  On the same date a minute of proposed order was published.  As stated earlier, the order which was issued was 
ultimately published on 11 January 2006. 

4 The orders made by the Commission were:- 
 “(1) THAT Michael Powell’s right of entry is suspended for one month from 9th December 2005 with a 

suspension on the operation of the Order. 
 (2) THAT if Michael Powell misconducts himself by improper conduct or unduly hinders work in the exercise of 

the authority to enter the said authority will be suspended for one month.” 
The Statutory Framework 
5 These orders were made in purported reliance on the jurisdiction and powers granted to the Commission under s49J(5) of the 

Act.  This subsection provides that:- 
“49J. Provisions as to authorities issued to representatives 
… 
(5) The Commission constituted by a Commissioner may, by order, on application by any person, revoke, or 

suspend for a period determined by the Commission, the authority if satisfied that the person to whom it was 
issued has —  

 (a) acted in an improper manner in the exercise of any power conferred on the person by this Division; 
or 

 (b) intentionally and unduly hindered an employer or employees during their working time.” 
6 The reference to “the authority” in s49J(5) of the Act is to the authority issued by the Registrar of the Commission under 

s49J(1).  This provides that the Registrar, on application by the secretary of an organisation of employees to issue an authority 
for the purposes of Division 2G of Part II of the Act, to a person nominated by the secretary in the application, must issue the 
authority.  S49J(3) provides that a person to whom an authority is issued is an authorised representative of the organisation on 
whose behalf the application for the authority was made.  S49J(4) provides that the authority remains in force unless revoked 
or suspended under the section. 

7 S49I of the Act provides that an authorised representative may enter during work hours premises where relevant employees 
work for the purposes of investigating a suspected breach of the Act or other named Acts, an award, order, industrial agreement 
or employer/employee agreement that applies to any such employee.  The expression, “relevant employee”, is defined in s49G 
of the Act, when used in connection with the exercise of a power by an authorised representative of an organisation, to mean an 
employee who is a member of the organisation or who is eligible to become a member of the organisation.  S49H of the Act 
provides an authorised representative with an entitlement to enter during work hours premises where relevant employees work, 
for the purposes of holding discussions at the premises with any of the relevant employees who wish to participate in these 
discussions.  Under s49L of the Act, if a person proposes to enter or is on premises in accordance with s49H or s49I and the 
occupier requests the person to show their authority, the person is not entitled to enter or remain on the premises unless they 
show the occupier the authority in force under Division 2G of Part II of the Act. 

8 Division 2G of Part II of the Act (Division 2G) also contains other qualifications and descriptions of the rights which may be 
exercised by an authorised representative.  Given the entitlements which may be exercised by an authorised representative, it is 
clear that the Act envisages that these people will behave in a responsible fashion.  This is also reflected in the power of the 
Commission under s49J(5) to suspend or revoke an authority.  

9 The orders which were made by the Commission were construed by the appellant to mean that the respondent’s right of entry 
was suspended for one month but that there was a one month’s suspension on the operation of that order.  Further, if the 
respondent misconducted himself by improper conduct or unduly hindered work in the exercise of the authority to enter, within 
the period of the month, the authority would be suspended for the one month period.  We are not sure that this construction is 
correct insofar as it limits the potential period of the coming into effect of the suspension order, to that of one month.  It is not 
necessary, however, in determining this appeal to fully consider this issue. 

10 The orders which were made by the Commission followed upon the Commission making a finding that the respondent had 
acted in an improper manner as described by s49J(5)(a) of the Act.  There was no appeal against this finding by the respondent. 

The Facts 
11 The finding under s49J(5)(a) of the Act was based upon the evidence before the Commission at first instance.  This evidence 

consisted of a statement of agreed facts, a transcript of an audio recording of the events which occurred at the Barrack Plaza 
site on 10 November 2004 and a compact disc comprising the audio recording and a very brief part of the incident which was 
video recorded.  The audio recording occurred because Mr Smedley activated a video camera with a lens cap on, and provided 
the camera to another employee for the purposes of recording the audio of the events which took place.  The respondent also 
gave evidence to the Commission at first instance.  This evidence however did not go to the substance of what had occurred on 
10 November 2004 but essentially to issues of mitigation.  This included the respondent’s reflection upon his own conduct and 
counselling and warnings he had received from the CFMEU about his conduct.  The following is a summary of the facts taken 
from the statement of agreed facts and the transcript of the audio recording. 

12 The respondent was issued with a right of entry authority by the Commission, pursuant to the Act, on 15 March 2004.  (This 
date differs from the date in the application, but nothing turns on this.)  On 10 November 2004, the respondent attended the 
Barrack Plaza development site and entered the site under the powers conferred upon him by Division 2G of the Act.  After his 
entry upon the site, the respondent was requested to show his right of entry authority to the site supervisor.  This then occurred.  
About 15 minutes after the respondent had entered the site, a Mr Leggo, who was also an authorised representative of the 
CFMEU under the Act, entered the site and, following two requests by the site supervisor, also showed his right of entry 
authority to the supervisor.  (An application to the Commission by the appellant, under s49J(5) of the Act, with respect to 
Mr Leggo was discontinued at the hearing on 9 December 2005.  This was because his authority had already been cancelled by 



86 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1019 
 

the Registrar, upon request.)  Also present at the site were Mr Dave Noonan, the Assistant National Secretary of the CFMEU, 
Mr Joseph McDonald, the Assistant Secretary of the CFMEU and Mr Darren Kavanagh, a safety advisor with the CFMEU. 

13 Shortly after entering the site, the respondent went to a first level of formwork under construction.  Mr Smedley and the 
employee who had the video camera then also attended the first level of formwork under construction.  They had a brief 
conversation with Mr McDonald.  After this, they approached within a few metres of Mr Noonan and had a conversation.  
During this time, the respondent and Mr Leggo were nearby. 

14 Mr Smedley asked Mr Noonan whether he was “here with these bods today”.  Mr Noonan answered that he was.  Mr Smedley 
asked Mr Noonan whether he was a union official and he answered, “yes”.  The respondent then asked Mr Smedley who he 
was.  Mr Smedley then said, “G’day mate, I don’t know you either.  I’m Paul Smedley.”  The respondent then said, “You don’t 
want to know this cunt mate, he is a fucking maggot, a piece of shit”.  We assume this comment was directed to Mr Noonan or 
Mr Leggo.  Given that it appears the respondent and Mr Smedley did not previously know each other, it is unclear upon what 
basis the respondent made these derogatory assertions. 

15 Mr Smedley did not react to what the respondent said but asked Mr Noonan whether he had a right of entry card.  Mr Noonan 
said that he did not.  Mr Noonan was then requested by Mr Smedley to leave the site.  There was a discussion between 
Mr Noonan and Mr Smedley about whether this was appropriate.  During the course of this discussion, the respondent 
interjected, clearly talking about Mr Smedley and saying, “he’s a fucking maggot”.  Again Mr Smedley did not react and 
continued to request Mr Noonan to leave the site.  Mr Leggo then intervened in the discussion about this issue.  Mr Leggo was 
abusive towards Mr Smedley.  Mr Smedley then asked Mr Leggo his name.  Mr Leggo responded with his first name but not 
his surname.  Mr Leggo said that he had shown his “right of entry” and suggested Mr Smedley, “go ask your mate.”  
Mr Smedley said that he was asking Mr Leggo and the respondent intervened, “don’t show him.”  There was then discussion 
between Mr Smedley and Mr Leggo about whether Mr Leggo should show Mr Smedley his right of entry card.  Mr Leggo was 
abusive during this discussion and the respondent interjected to the effect that Mr Leggo had already shown his right of entry 
card.  Mr Leggo continued to refuse to show his right of entry card to Mr Smedley, on the basis that he had already shown it to 
someone else.  He was also abusive in his refusals to Mr Smedley. 

16 Mr Smedley then said:  “So you are refusing to show me your union identity card.”  The respondent then interjected:  “Don’t 
listen to the cunt, he is a fucking idiot.”  There was then further discussion between Mr Smedley and Mr Noonan about his 
leaving the site and Mr Smedley and Mr Leggo about the showing of the right of entry card.  On three occasions during this 
discussion, the respondent interjected to the effect of saying that Mr Leggo should not provide his surname to Mr Smedley and 
that he had earlier shown his right of entry card.  Mr McDonald then became involved in the discussion as well.  The theme of 
the discussion remained that of Mr Leggo’s refusal to show Mr Smedley his right of entry card.  Mr Leggo then apparently 
commenced smoking and Mr Smedley asked him not to as it was not a designated smoking area.  Mr Leggo did not comply 
with this request.  Given his failure to comply with the request, Mr Smedley asked Mr Leggo whether he was “deaf or 
something”.  The conversation which then followed is best understood by setting out the relevant transcript as follows:- 

 “Jamie Leggo “Yep” 

 Paul Smedley “Can you not hear?” 

 Jamie Leggo “No” 

 Paul Smedley “Then you are obviously a very simple man.” 

 Jamie Leggo “Me and you are going to have a lot of fun, cunty.” 

 Paul Smedley “If that is a threat, if that is the best that you can do.” 

 Jamie Leggo “It’s not a threat, it’s a comment.  I don’t threaten people.” 

 Paul Smedley “Look, I don’t think it’s fun dealing with someone like you, you are not my cup of tea as 
fun, you are not my idea of fun.” 

 Michael Powell “Yeah he is into gay cunts.” 

 Paul Smedley “Look if you have got something against homosexual people that is your issue as well.” 

 Michael Powell “No, just cockheads like you.”” 

17 The conversation then turned to Mr Noonan leaving the site and how this would occur and whether a person who apparently 
put their hands on Mr Noonan had committed an assault against him.  There then continued to be a fairly juvenile discussion 
about the way in which Mr Noonan would leave the site.  Mr Smedley then apparently decided to telephone the police.  He was 
asked by Mr Noonan why he was doing this.  Mr Smedley replied:  “Because I like talking to them, Dave, it’s got nothing to do 
with you.”  The respondent then said:  “Because he used to be fucking one”, and laughed.  Mr Noonan said, “Did he?”, and the 
respondent replied “Now he is worse.” 

18 It is then apparent that the respondent was seeking to go down some stairs.  He is recorded as saying:  “Get out of the fucking 
way” and “Get out of the way would you, I’m trying to get down the stairs”.  Mr Smedley then says:  “Listen, don’t push.”  The 
respondent then said:  “Well, don’t fucking, get out of my fucking.”  Mr Smedley then replied that there was,  “no need for 
that”.  Mr Smedley can then be heard speaking on his mobile telephone, apparently to the police service.  He said that there 
were “a few union officials down on a site in Perth”.  The respondent then said:  “This is called right of entry.”  Mr Smedley 
then continued to speak on his mobile telephone, apparently to the police service.  The recording of the incident finished 
shortly after that.  The whole of the incident took approximately seven minutes. 

The Reasons of the Senior Commissioner 

19 In giving his reasons for decision, the Senior Commissioner made the following findings/observations:- 

(a) The behaviour of the respondent was unacceptable and improper.  The question was what the Commission should 
do as a result of the improper conduct. 

(b) The Commission accepted the respondent’s evidence that the secretary of the CFMEU has counselled him, that he 
had taken the counselling seriously and does not wish this type of conduct to occur again because it might interfere 
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with his livelihood as a union organiser.  The Commission was entitled to take into account the counselling in 
determining the penalty to apply. 

(c) The Senior Commissioner had presided over the only other case decided under s49J(5) of the Act.  This was the 
case of Joseph Lee v Joseph McDonald and Michael Buchan [2004] WAIRC 12071.  The Senior Commissioner 
said the difference between that decision and the present one was that there was significantly more severe conduct 
by the two people involved in that decision than in the case before him.  These people had been suspended for three 
months and therefore an amount less than that should be given in the present case. 

(d) The Senior Commissioner said in deciding upon the suspension, he would take into account the respondent’s 
evidence of the counselling he had received and his undertaking to accept that counselling from his secretary.  The 
Senior Commissioner also accepted the respondent’s evidence that he was remorseful over the events. 

20 The Senior Commissioner then announced the orders that he was intending to make.  Although as stated earlier, a formal order 
was not published until 11 January 2006, it is clear that from its terms it was intended to apply from the date of the hearing 
being 9 December 2005. 

21 As the appellant has pointed out, if they are correct in asserting that the potential operation of the order was to last only one 
month from 9 December 2005, this would involve a period where, as is well known, the building industry largely closes down 
over the Christmas/New Year period.  The appellant submitted that therefore the effective operational coverage of the order 
was about one week. 

Ground 1 of the Appeal 
22 There were two grounds of appeal.  The first ground was, in effect, that the Senior Commissioner erred in law in ordering a 

suspension of the operation of the order of suspension.  It was asserted that, in making such an order, the Senior Commissioner 
had simply acted beyond power.  It was submitted that s49J(5) of the Act provides that the Commission may revoke or suspend 
an authority if satisfied that the person has acted in either of the ways mentioned in s49J(5)(a) or (b).  It was submitted that the 
order made by the Senior Commissioner neither revokes nor suspends for any period the authority issued to the respondent.  It 
was submitted that the penalty is not one provided by the section.  It was also submitted that there was no provision in the Act 
which permits a departure from what is permitted by s49J(5), being either a revocation or suspension of the authority. 

23 In providing his reasons, the Senior Commissioner did not explain the basis upon which he was of the view that he had the 
power to suspend the operation of the order to be made.  This issue was also not discussed with counsel during the hearing 
before the Senior Commissioner. 

24 The respondent conceded that there is no express power in s49J(5) to make the order which was made.  The respondent sought 
to resist this ground of appeal on two bases.  The first was that the Commission was given the power, under the Act, to make 
the order which was made.  This power was provided by s27(1)(v) of the Act.  This provides:- 

“27. Powers of Commission  
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  
 … 
 (v) generally give all such directions and do all such things as are necessary or expedient for the 

expeditious and just hearing and determination of the matter.” 
25 It was submitted by the respondent that the order made by the Commission was in the nature of something which the 

Commission had considered expedient or just in the determination of the matter before him and was therefore authorised by 
s27(1)(v) of the Act. 

26 We do not accept this submission.  In our opinion, given the text and context of s27(1)(v) of the Act, the subsection is referring 
to procedural matters.  The subsection is not a source of substantive power to, in this instance, add to the orders which may be 
imposed under s49J(5).  This is consistent with the view of s27(1)(v) which has been taken by the Industrial Appeal Court. 

27 In Robe River Iron Associates v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1986) 67 
WAIG 315, the Industrial Appeal Court considered the making by the Commission of an order in the nature of an interim 
injunction, pending the arbitration of a dispute under s44 of the Act.  The order was made at a time when the Commission did 
not have any specific powers in this regard.  In making the order, the Commission purported to rely on s27(1)(v) of the Act.  
The Industrial Appeal Court unanimously held that the Commission did not have the power under this section of the Act to 
make the order.  Brinsden J at page 317 said:- 

 “Under section 27(1)(v) the only things that may be done are giving of directions and doing all such things as are 
necessary or expedient “for the expeditious and just hearing and determination of the matter”.  All the other items 
of power provided by section 27 with possibly two or three exceptions are particular matters of procedure relevant 
to the hearing and determination of the matter.  Three of the items are concerned with entry upon a manufactuory 
(sic) or similar type of building, inspection of work and machinery and other items in any such manufactory or 
building, and questioning any person who may be in or upon any such manufactory or building, all of which items 
might be regarded as items giving the Commission power to better inform itself in respect of the subject matter of a 
dispute.  The interim order is one which directly deals with an industrial procedure in the industry in respect of 
which the parties are engaged.  The respondent contends that section 27(1)(v) supports such an order but for that to 
be so then the subsection must be given a very wide interpretation beyond being merely a dragnet clause to cover 
any other form of direction or order or action of a procedural nature not covered specifically by the foregoing 
items.  The Commonwealth Conciliation and Arbitration Act 1904 and Amendments has a similar provision to 
section 27 in section 41 and it contains in section 41(1)(o) an identical provision to section 27(1)(v).  That 
subsection in the Commonwealth Act, when it was section 40(1)(p), was considered in the case of Gas Employees 
(Victoria) Award and Ors. (1948) 61 CAR 200 when it was held that it amounted to a machinery provision only.  As 
the Court held, a section like section 40 or 41 is a section which enables the Court to deal with matters which have 
been properly brought before it.  They do not confer substantive jurisdiction but merely legislate for the method by 
which the Court may exercise the jurisdiction already conferred upon it by other sections.  I see no significant 
difference between the Commonwealth Act and the Act to justify us in giving to section 27(1)(v) any wider 
construction other than as a machinery provision.  It would not support an order which is in the nature of an 
interlocutory injunction directly dealing with the manner in which the parties to an industrial dispute are to 
continue to conduct a facet of the industrial enterprise in which they are jointly engaged upon. 
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 In any event I am unable to see that the interim order has any relevance either directly or indirectly to furthering 
“the expeditious and just hearing and determination” of the matter referred to the Commission in Court Session.” 

28 Kennedy J came to the same conclusion, at page 318, saying that the power under s27(1)(v) of the Act was “limited essentially 
to procedural matters”.  Olney J agreed with the reasons of both Brinsden J and Kennedy J. 

29 The same construction of s27(1)(v) of the Act was accepted by the Industrial Appeal Court in Re The Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch (2000) 80 WAIG 4577.  
In that case, the issue arose in the context of an application under s72A of the Act for exclusive coverage of employees by an 
organisation.  In an interlocutory application, the appellant had sought an order for a secret ballot to be conducted of the 
relevant employees to ascertain their wishes as to industrial representation or, alternatively, for the Registrar of the 
Commission to investigate the wishes of the employees, with such an investigation to be carried out by way of secret ballot.  
The Full Bench of the Commission decided that it did not have the power to make the orders sought.  This was appealed 
against, with the appellant relying on s27(1)(v) of the Act in support of the order which it sought.  The Court, in joint reasons, 
set out the contents of s27(1)(v) and then referred to the Robe River Iron Associates decision we have referred to earlier.  The 
Court quoted from part of the reasons of Brinsden J that we quoted earlier.  The Court also referred to the concurring reasons 
of Kennedy J and the agreement by Olney J with the reasons of both Brinsden J and Kennedy J.  At paragraph [14] the Court 
then said that s27(1)(v) “is concerned only with directions in connection with the conduct of the proceedings and relates to 
procedural matters only.  It does not authorise the Commission to make an order of the nature now sought.  A secret ballot is 
not relevantly a mode of proceeding.” 

30 In our opinion, for similar reasons, s27(1)(v) of the Act did not authorise the making of the order made by the Senior 
Commissioner.  The order made was not a procedural or machinery type of order which would have been authorised by 
s27(1)(v) but was an order of a substantive type. 

31 The second basis upon which the respondent sought to resist ground 1 of the appeal was to assert that the Commission had the 
implied power to make the order which was made.  In support of this submission, the respondent referred to Re Edward (2001) 
51 NSWLR 502, [2001] NSWSC 284, in which Kirby J at paragraph [47] referred to the reasons of Dawson J (with whom 
Mason CJ, Brennan and Toohey JJ agreed) in Grassby v The Queen (1989) 168 CLR 1 at 16-17 as follows:- 

“However, notwithstanding that its powers may be defined, every court undoubtedly possesses jurisdiction arising 
by implication upon the principle that a grant of power carries with it everything necessary for its exercise (ubi 
aliquid conceditur, conceditur et id sine quo res ipsa esse non potest).  Those implied powers may in many 
instances serve a function similar to that served by the inherent powers exercised by a superior court but they are 
derived from a different source and are limited in their extent. 
… 
It would be unprofitable to attempt to generalize in speaking of the powers which an inferior court must possess by 
way of necessary implication.  Recognition of the existence of such powers will be called for whenever they are 
required for the effective exercise of a jurisdiction which is expressly conferred but will be confined to so much as 
can be "derived by implication from statutory provisions conferring particular jurisdiction".” 

32 The Court in Re Edward then referred to R v Mosely (1992) 28 NSWLR 735 at 739 where Gleeson CJ (with whom Kirby P 
and Mahoney JA agreed) said that the District Court of New South Wales has “as well as the powers expressly conferred upon 
it by legislation, the implied power to do that which is necessary to carry its statutory powers into effect.” 

33 In our opinion, these observations do not assist the respondent.  In each of the decisions, the Court is talking about the exercise 
of powers which are necessary to carry out powers expressly given to a court.  The order made by the Senior Commissioner in 
this instance, to suspend the operation of the order he was imposing, is not of this character.  The powers to make an order 
under s49J(5) of the Act may be quite readily exercised without the use of any power to suspend the operation of a suspension 
order.  Quite simply, the powers provided to the Commission under s49J of the Act may and can be exercised without recourse 
to any power to suspend the operation of the orders.  Indeed, this was the conclusion of the Court in Re Edward, with respect to 
a suggested power to suspend a care order under the Children and Young Persons (Care and Protection) Act 1998 (NSW).  
The Court stated at [54] that such a power is not necessary to carry the statutory powers into effect.  The same may be said 
with respect to the present issue. 

34 The respondent also relied on the decision of the Supreme Court of South Australia in Thunderbird Nominees Pty Ltd and 
Another v Affra Pty Ltd [1995] SASC 5191.  In that instance, the Commercial Tribunal made an order providing for the 
payment of a sum of money plus a quantified amount of interest with “twelve months to pay”.  In that matter, however, the 
Commercial Tribunal was provided with the power, upon the relevant application to, amongst other things, “make such other 
order as the tribunal thinks fit”.  At [14] Perry J commented that this power could in an appropriate case permit the Tribunal to 
order suspension, or give some time before an order took effect.  That decision, and the powers provided to the Commercial 
Tribunal, are different from the situation in this case.  This is because there is no express power of the type referred in the 
Thunderbird case.  As stated earlier, s27(1)(v) of the Act does not provide such a power. 

35 In our opinion, therefore, neither of the bases submitted by the respondent for the Commission to have had the power to make 
the order which it did, can be accepted.  We are of the view that s49J(5) does not permit the order made by the Commission.  
The Commission is given the power to: 

1. revoke the authority, or 
2. suspend the authority for a period determined by the Commission. 

As the appellant correctly observed, the order made neither revoked nor suspended Mr Powell’s authority.  As the respondent 
correctly observed, the authority continued to operate, and Mr Powell was able to continue to exercise his right of entry under 
it, during the operation of the order.  In our opinion, the submissions of the appellant are correct, and the first ground of the 
appeal must be upheld. 

Ground 2 of the Appeal 
36 The second ground of appeal was that the disposition of the application in the circumstances was so manifestly inadequate that 

the Senior Commissioner miscarried in the exercise of his discretion.  This ground need not be considered in its terms, given 
that the Senior Commissioner simply did not have jurisdiction or power to make the order which he made.  The submissions 
made by both parties, however, in relation to this ground are relevant to a consideration of the disposition of the appeal and 
have been taken into account in that regard. 
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Disposition of the Appeal 

37 The appellant submitted that, if the appeal were upheld, then the appropriate course under s49(5), (6) and (6a) of the Act was 
for the Full Bench to itself determine what penalty ought to be imposed upon the respondent consequent upon the finding made 
by the Commission at first instance of acting “in an improper manner in the exercise” of the powers conferred by Division 2G 
of the Act.  We agree that this is the correct course to take. 

The Appropriate Penalty 

38 In our opinion, the conduct engaged in by the respondent requires a suspension of his authority.  This is because of the nature 
and quality of his conduct.  It is not because of the swearing of the respondent but because of the unprovoked, aggressive and 
intimidatory language and behaviour.  In our opinion the way in which the respondent behaved was an unacceptable way for a 
person to act in the exercise of the very important and responsible powers provided under Division 2G of the Act.  It is difficult 
to see how any such conduct could benefit the members of the CFMEU or assist industrial relations with BGC Constructions.  
The behaviour was completely unwarranted.  As stated, it was unprovoked by Mr Smedley.  There was nothing about the 
situation which would justify the respondent acting in such a way.  Indeed, the respondent did not attempt to justify his 
behaviour either in the hearing at first instance or on appeal.  Mr Smedley was within his rights to request to see the right of 
entry authority and was correct not to react to what Mr Powell said. 

39 In considering the appropriate penalty, it is relevant to consider the penalty given to Mr McDonald and Mr Buchan in the 
decision referred to earlier.  That was a suspension for three months, consequent upon the finding that they had intentionally 
and unduly hindered an employer or employee during their working time.  The finding was made that they had interfered with 
a concrete pour.  In our opinion, that conduct was more serious than the conduct presently before the Full Bench.  We note that 
the three month suspension was not appealed against in that case by the Building Industry and Special Projects Inspectorate. 

40 We also take into account that there was no evidence of any prior misconduct by the respondent and that he had his authority 
under the Act for a period of about eight months before the incident in question.  We also take into account, as found by the 
Senior Commissioner, that the respondent was remorseful for his conduct, had been counselled in regard to it, and was 
determined not to act in such a way in the future. 

41 We also take into account the limited duration of the relevant conduct and that it did not hinder the work to be done on the site 
or create a situation of danger. 

42 In all of the circumstances in our opinion the appropriate period of suspension is one month.  This period is to commence on 
the date upon which the formal order of the Full Bench is published.  In deciding upon the period of one month, we have taken 
into account that, as submitted by the appellant, the potential operative period of the order made at first instance was probably 
in the nature of about one week.  We therefore consider that the present order is one of a greater effective length of suspension 
than the one ordered by the Commission at first instance, if such an order became operative.  We also take into account that the 
respondent has endured the one month suspended order as made by the Commission at first instance. 

43 It was submitted by the appellant that a suspension for one month was not an appropriate penalty because such a period of 
suspension could be covered by the respondent taking annual leave.  We do not accept this as there was no evidence as to the 
respondent’s entitlement to annual leave, nor that this would be the manner in which he might pass the time of the suspension.    
He may be given other work or he may be required to take leave without pay, or any one of a number of options which might 
be considered by his employer in accordance with his contract of employment. 

44 The respondent’s counsel submitted that a suspension of any period of time could place in jeopardy the respondent’s capacity 
to engage in remunerative employment.  This submission must also be rejected on the basis that there was no evidence of this 
before the Commission.   

45 In all of the circumstances, we will issue a minute for the making of the following orders:- 

(1) The appeal be allowed. 

(2) The order made by the Commission on 11 January 2006 be set aside and in place thereof, the authority issued to the 
respondent under s49J of the Act be suspended for a period of one month from the date of publication of this order. 
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Decision Appeal allowed 
Appearances  
Appellant Mr R Andretich (of Counsel), by leave and with him Mr W Milward (of Counsel), by leave 
Respondent Mr G MacLean as agent 
 

Order 
This matter having come on for hearing before the Full Bench on the 5 April 2006, and having heard Mr R Andretich (of Counsel), 
by leave and with him Mr W Milward (of Counsel), by leave on behalf of the appellant, and Mr G MacLean, as agent on behalf of 
the respondent, and the Full Bench having heard and determined the matter, and reasons for decision having been delivered on 20 
April 2006, it is this day, 26 April 2006, ordered that:- 

(1) Appeal No FBA 3 of 2006 be allowed. 
 (2) The order made by the Commission on 11 January 2006, be set aside and in place thereof, the 

authority issued to the respondent under s49J of the Industrial Relations Act 1979 (WA) (as 
amended) be suspended for a period of one month from the date of publication of this order. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Application for— 

2006 WAIRC 04216 
WA UNIVERSAL RIGGING CO PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2005-2008 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WA UNIVERSAL RIGGING CO PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 21 APRIL 2006 
FILE NO AG 53 OF 2006 
CITATION NO. 2006 WAIRC 04216 
 

Result Discontinued 
 

Order 

WHEREAS on 23 March 2006 The Construction, Forestry, Mining and Energy Union of Workers applied to the Commission to 
register an agreement pursuant to the Industrial Relations Act, 1979; and 

WHEREAS the matter was listed for registration on 12 April 2006; and 

WHEREAS on 12 April 2006 the parties did not attend proceedings; and 

WHEREAS on 12 April 2006 the Commission received a faxed letter from the Union apologising their non attendance at the 
Commission; and 

WHEREAS the Union has not requested the application be re-listed to effect registration of the agreement and the Commission has 
decided to discontinue the application. 

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

 THAT the application be, and is hereby, discontinued. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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AWARDS/AGREEMENTS—Variation of— 

2006 WAIRC 04304 
BUILDING TRADES (GOVERNMENT) AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION 

APPLICANT 
-v- 
BUILDING TRADES ASSOCIATION OF UNIONS OF WESTERN AUSTRALIA 
(ASSOCIATION OF WORKERS), THE CONSTRUCTION, FORESTRY, MINING AND 
ENERGY UNION OF WORKERS, THE PLUMBERS AND GASFITTERS EMPLOYEES' UNION 
OF AUSTRALIA, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNIONOF WORKERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 5 MAY 2006 
FILE NO APPL 823 OF 2005 
CITATION NO. 2006 WAIRC 04304 
 

Result Award varied 
 

Order 
HAVING heard Mr R. Heaperman who appeared on behalf of the Applicant and Ms K. Bowe who appeared on behalf of the 
Respondents, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, 
hereby orders: 

THAT the Building Trades (Government) Award 1968 be varied in accordance with the following Schedule and 
that such variation shall have effect commencing from the first pay period on or after 5th May 2006. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Delete Clauses 1 – 42 inclusive of this Award and insert in lieu the following: 

1. AWARD STRUCTURE 
1.1 TITLE 

This award shall be known as the Building Trades (Government) Award 1968 and it shall replace Award No. 25 of 1958 as 
amended. 

1.2 - ARRANGEMENT 
1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
2. Contract of Employment 
2.1 Contract of Service 
2.2 Types of Employment 
2.3 Employment Records 
2.4 Right of Entry 
2.5 Seniority 
3. Hours of Work 
3.1 Hours 
3.2 Rest Period 
3.3 Shift Work 
3.4 Overtime 
4. Wages 
4.1 Minimum Adult Award Wage 
4.2 Wages 
4.3 Payment of Wages 
4.4 Leading Hands 
4.5 Special Rates and Provisions 
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4.6 Fares and Travelling Time (Other than Distant Work) 
4.7 Fares and Travelling - Plumbers 
4.8 Supported Wage System 
4.9 Meal Money 
5. Allowances and Facilities 
5.1 Apprentices 
5.2 Provision of Appliances 
5.3 Protection of Employees’ Tools 
5.4 Change Room 
5.5 Posting of Award & Union Notices 
5.6 District Allowance 
5.7 Traineeships 
5.8 Salary Packaging 
5.9 Union Facilities For Union Representatives 
5.10 Prohibition of Junior Employees 
5.11 Mixed Functions 
6. Leave 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Carers’ Leave 
6.4 Public Holidays 
6.5 Long Service Leave 
6.6 Bereavement Leave 
6.7 Parental Leave 
6.8 Trade Union Training Leave 
6.9 Leave to Attend Union Business 
6.10 Cultural/Ceremonial Leave 
6.11 Purchased Leave – 48/52 Wages Arrangement 
6.12 Deferred Salary Leave 
6.13 Study Leave 
6.14 Leave Without Pay 
6.15 Blood/Plasma Donors Leave 
6.16 Emergency Services Leave 
6.17 Defence Force Reserves Leave 
6.18 Paid Leave For English Language Training 
7. Consultation and Introduction of Change 
8. Dispute Resolution Procedure 
9. Named Parties 
9.1 Employer Parties 
9.2 Union Party 
10. Other Laws Affecting Employment 
11. Where to go for Further Information 
Schedule A – District Allowance 
Schedule B – Agency Specific Schedule For Main Road, Western Australia 
Schedule C – Award Restructuring 

1.3 – AREA AND SCOPE 
1.3.1 Subject to subclauses 1.3.2 of this clause this Award shall apply to all building trades employees classified in Clause 4.2 - 

Wages or Schedule C – Award Restructuring and apprentices who are employed by a public sector employing authority 
as defined by the Public Sector Management Act 1994. 

1.3.2 This Award shall not apply to work coming within the scope of, nor to employees whose conditions of employment are 
regulated by any other Award in force at the date of this Award, nor to work customarily performed by employees other 
than those bound by this Award. 

1.3.3 This Award shall operate throughout the State of Western Australia 
1.4 – TERM 

The term of this award shall be one year from the first pay period commencing on or after 5th May 2006. 
1.5 – DEFINITIONS 

1.5.1 General: 
(a) "Union" means - 

(i) The Construction, Forestry, Mining and Energy Union of Workers; 
(ii) Building Trades Association of Unions of Western Australia (Association of Workers) 
(iii) The Communications, Electrical, Plumbing Union of Workers 
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1.5.2 Bricklaying: 

(a) "Bricklayer" means an employee engaged in bricklaying, firework (including kiln work), furnaces or furnace 
work of any description, setting cement bricks, cement blocks and cement pressed work, setting coke slabs or 
coke bricks or plaster partition blocks and brick cutting, or any other work which comes or which may be 
adjudged to come within the scope of brick work generally. 

(b) "Stoneworker" means a person who does all or any of the following classes of work whether hammer dressed or 
sawn – 
(i) Foundation work; 
(ii) building random rubble encoursed or building squared rubble in courses or regular coursed rubble and 

dressing quoins or shoddies in connection with any such work; but this definition shall not of itself be 
taken to prejudice or effect the right of any other classes of tradesmen or employees to do any class or 
kind of work they have hitherto been accustomed to do. 

1.5.3 Builders Labouring: 
(a) "Builders Labourer" means an employee engaged – 

(i) As a scaffolder, a rigger, a dogman, a gear hand, a hod carrier, a mortar mixer or a drainage employee 
employed in connection with building operations; or 

(ii) to wheel to and from the lift, or to fill boxes with materials to be lifted with winch, hoist, elevator or 
crane required for servicing bricklayers, plasterers or masons or to control any such winch or hoist, or 
to control a trowelling machine; or 

(iii) in underpinning and timbering basements, in the rough finishing of the surfaces for granolithic floors, 
in the bagging off or the broom finishing of concrete surfaces, in the preparation of granolithic 
surfaces but not the finishing thereof unless that work is otherwise referred to herein, in the erection of 
steel stanchions, girders and principals, in the erection of steel structural work when such work is part 
of the building contractor's contract and under their direct control, on furnace work and bakers' ovens, 
in mixing, preparing and delivering of materials used hot such as bitumen, trinidad, and other similar 
patented materials, in the setting and jointing of pipes for sewerage or storm water drainage, in the 
timbering of shafts, pits or wells in or around buildings, in the mixing of plastic materials and the 
cleaning up of floors and woodwork after the application of such materials, in preparing or bending or 
placing into position steel reinforcements in concrete in connection with building operations, in using 
a jack hammer in demolishing and removing buildings, in mixing, preparing or delivering or packing 
of concrete in connection with the erection of structures or buildings, in clearing excavating or 
levelling off sites for buildings when such work is under the building contractor's contract and under 
their direct control, or in road construction and in connection with approaches to buildings inside the 
building line (other than road construction work governed by any award of the Western Australian 
Industrial Commission); or 

(iv) in general labouring not provided for herein when such work is part of the building contractor's 
contract and under their direct control. 

(b) "Assistant Powder Monkey" means a builder's labourer assisting under the direct supervision of a powder 
monkey in placing and firing explosive charges excluding the operation of explosive powered tools. 

(c) "Assistant Rigger" means a builder's labourer assisting under the direct supervision of a rigger in erecting or 
placing in position the members of any type of structure (other than scaffolding and aluminium alloy structures) 
and for the manner of ensuring the stability of such members, for dismantling such structures or for setting up 
cranes or hoists other than those attached to scaffolding. 

(d) "Direct Supervision" means in relation to paragraphs (b) and (c) of this Clause, that the powder monkey or the 
rigger, as the case may be, must be present on the job to guide the work during its progress. 

(e) "Concrete Finisher" means a builder's labourer, other than a concrete floater, who is engaged in the hand 
finishing of concrete work. 

(f) "Concrete Floater" means a builder's labourer engaged in concrete work and using a wooden or rubber screeder 
or mechanical trowel or wooden float or engaged in bagging off or broom finishing. 

(g) "Drainer" means a builder's labourer directly responsible to their employer for the correct and proper laying of 
sewerage and drainage pipes. 

(h) "Leading Hand" means an employee who is given by the employer or their agent the responsibility of directing 
or supervising work in accordance with Clause 4.4 - Leading Hands. 

(i) "Scaffolder" means a builder's labourer engaged in the work of erecting or altering or dismantling scaffolding of 
all types. 

1.5.4 Carpentry and Joinery: 
(a) "Carpenter and Joiner" means an employee engaged upon work ordinarily performed by a carpenter and joiner 

in any workshop establishment, yard or depot, or on site (including dams, bridges, jetties or wharves). 
Without limiting the generality of the foregoing, such work may include: 

(i)  The erection and/or fixing work in metal; 
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(ii) (aa) The marking out, lining, plumbing and levelling of prefabricated form work and supports 
thereto; 

(bb) the erection and dismantling of such form work but without preventing builders' labourers 
from being employed on such work. 

(iii) the fixing of asbestos products, dry fixing of fibre plaster materials and the fixing of building panels, 
wall board and plastic material; 

(iv) the erection of curtain walling; 
(v) the setting out and laying of wood blocks or parquetry or wooden mosaic flooring; and 
(vi) the erecting of prefabricated buildings or section of buildings constructed in wood, prepared in 

factories, yards or on site. 
(b) "Detail Employee" means a carpenter and joiner who sets out and works upon staircases, bar, kitchen or office 

fittings or any similar detail work from architects' plans or blue prints. 
(c) "Setter Out" means a carpenter and joiner who sets out work (other than wood blocks or parquetry flooring) for 

three or more other carpenters and joiners. 
1.5.5 Painting, Signwriting and Glazing: 
 "Painter" means an employee who applies paint or any other preparation used for preservation or decorative purposes – 

(a) to any building or structure of any kind or to any fabricated unit forming or intended to form part of any 
building or structure; or 

(b) to any machinery or plant. 
 The term includes any employee engaged in the hanging of wallpapers or substitutes therefore or in glazing, graining, 

gilding, decorating, applying plastic relief, putty glazing, or marbling and any employee who strips off old wallpapers or 
who removes old paint or varnish or who is engaged in the preparation of any work for painting by an employee 
otherwise covered by this award or in the preparation of any materials required for that painting, but does not include an 
employee other than one who is engaged as a painter under this award, who is employed on work on which only one coat 
of paint or any other preparation used for preservative purposes is to be applied. 

1.5.6 "Glazier" means an employee who – 
(a) fits and fixes leadlights and stained windows into prepared positions; or 
(b) fits and fixes glass or ay of its kindred products, including vitrolite, into any place prepared for its reception or 

cuts such glass or such other products; or 
(c) cuts glass or any of its kindred products including vitrolite, for any purpose.   

 Provided that nothing in this definition shall apply to work done by shop salesmen, picture frame or furniture makers or 
by any other employee who at the date of this Award is bound by any award of the Western Australian Industrial 
Relations Commission or any industrial agreement made under the provisions of the Industrial Relations Act, 1979. 

1.5.7 "Signwriter" means an employee who may prepare their own backgrounds and does any of the following work: 
(a) Lettering of every description, by brush, spray or any other method on any surface or material (other than the 

surface of a roadway); 
(b) pictorial or scenic painting by brush, spray or any other method on any surface or material. 
(c)  designing for windows, posters, show window and theatre displays, honour rolls, illuminated addresses, neon 

signs, stencils, display banners or cut-out displays; 
(d) gilding, i.e. the application of gold, silver, aluminium or any metal leaf to any surface; 
(e) cutting out, laying out and finishing of cut- out displays of all descriptions; or 
(f) screen process work, i.e., the designing, setting up and operation for duplication or multiplication of signs on 

any material, whether of paper, fabric, metal, wood, glass, or any similar material. Provided however, that 
nothing contained in this definition, nor in this award, shall be deemed to prevent the employment of ticket 
writers at the rates of wage and subject to the conditions prescribed by the Ticket Writing Award No. 29 of 
1958 as amended or replaced from time to time. 

1.5.8 Plastering: 
"Plasterer" means an employee engaged or usually engaged on plastering work which shall mean: - 
(a) All internal and external plastering and cementing whether manual or mechanical means be used, including hard 

wall plaster and texture work where the materials used in such texture work consist only of plaster or cement or 
both; 

(b) the fixing of wood lathing and metal lathing or any similar or other substitute which may be used as a ground 
for plastering work; 

(c) the fixing of precast plaster or any other kind of plaster required to be finished off with plastered joints; 
(d) the fixing of pressed cement work and ornaments and plaster partition blocks; 
(e) plastering in sewers, septic tanks, water channels and relining of pipes; 
(f) the fixing of plain and ornamental tiles on walls or floors; 
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(g) the top dressing of concrete work finished in cement, granolithic or patent colouring, and all cement 
composition work and plain or fancy paving, except such work as is included in the definition of a builder's 
labourer unless such work is done by an employee who is engaged or employed as a plasterer; 

(h) the fixing and laying of cork or substitutes such as solomit in cool chambers and in refrigeration chambers; or 
the working of flintcote where used with sand, cement or granulated cork or sawdust 

 but plastering work shall not include: - 

(i) work authorised to be done by employees under any award or industrial agreement; or 

(ii) work done by plumbers. 

1.5.9 Plumbing: 

"Plumber" means an employee engaged or usually engaged in executing any general plumbing, ship plumbing, gas fitting, 
pipe fitting, lead burning, sanitary, heating and domestic engineering, industrial, commercial, medical, scientific and 
chemical plumbing.  Without limiting the generality of the foregoing such work shall include the following: 

(a) The fixing of all soil, wastes and vent pipes to sanitary fixtures in galvanised mild steel, copper, brass, cast iron, 
plastic, P.V.C., sheet metal, asbestos, lead, glass or any other materials that may supersede the aforementioned. 

(b) Glazed earthenware pipes and fittings, fibrolite pipe and fittings, concrete pipe and fittings, plastic, P.V.C. pipe 
and fittings, and any other drainage materials that may be introduced in connection with precast concrete septic 
tanks, or any other manufactured septic tank which has been passed by the Health Department of Western 
Australia.  Soak wells, french drains, leech drains, grease traps and all forms of effluent disposal. 

(c) The installation of all types of sanitary fixtures such as water closets, hand basins, sinks, urinals, slop hoppers, 
bidets, troughs and pan washers in stainless steel, sheet metal, plastic, P.V.C., cast iron or any other materials 
that may supersede those materials normally used by the plumber. 

(d) The fixing of all water supply pipes in galvanised mild steel, copper, brass, cast iron, plastic, P.V.C., fibrolite, 
stainless steel, concrete, hydraulic, aluminium, asbestos, lead or any other materials that may supersede those 
materials normally used from mains to buildings, swimming pools, display fountains, drinking fountains, 
ejectors, supply tanks, water filters, water softeners, glass washers, fire services including valves and all piping 
for sprinkler work, cooling towers and spray ponds used for industrial, manufacturing, commercial or any other 
purpose. 

(e) The installation of all types of hot water and heating systems including room heaters, sterilizers, clarifiers, 
condensation equipment, pumps, condensers and all piping for same in power houses, distributing and booster 
stations, bottling, distilling and brewery plants in connection with solid fuel, solar, fuel oil, gas (L.P. town and 
natural), electric (excluding electrical connections), all piping for power or heating purposes either by water, 
steam, air for heating, ventilating and air conditioning systems and any other equipment used in connection with 
medical, industrial, commercial, housing, scientific and chemical work. 

(f) All piping, setting and hanging of units and fixtures for air conditioning, cooling, heating, refrigeration, ice 
making, humidifying, dehumidifying, the installation of chilled water units including pumps and condensers, the 
setting and piping of instruments, measuring devices, thermostatic controls, gauge boards and other controls 
used in connection with power, heating, refrigeration, ventilating, air conditioning in manufacturing, mining and 
industrial work. 

(g) All pneumatic, compressed air and gas lines used in connection with above, oxygen or similar gases used for 
medical purposes and all piping, valves and fittings thereto. 

(h) The installation of centrifugal, propeller or other exhaust fans, duct work, fume cupboards, registers, dampers, 
in sheet metals, plastics, P.V.C., stainless steel, copper, aluminium or other materials that may supersede the 
aforementioned. 

(i) The installation of irrigation and reticulation services in material used by the plumbers, mild steel, copper, 
brass, cast iron, plastic, P.V.C., asbestos, lead or any other materials that may supersede the aforementioned. 

(j) All gas and arc welding, brazing, lead burning, soldered and wiped joints, expanding joints used in connection 
with the plumber. 

(k) The installation of all plumbing, pipe work and fittings in ships, aeroplanes, mobile or transportable homes etc. 

(l) The fitting and fixing of guttering, downpipes, ridging, rain heads, fascia capping and all other work associated 
with housing, commercial and industrial undertakings in galvanised iron, copper, aluminium, cast iron, P.V.C., 
fibreglass, stainless steel, asbestos, sheet metal, zinc, galvanised corrugated iron, patent steel decking, 
aluminium decking, copper decking, corrugated asbestos, galvanised iron sheeting, fibreglass, plastic sheeting 
and moulds, fitting of patent roof outlets such as "Fulgo" in ventilators, skylights and such. 

(m) The installation of all laboratory, research and scientific plumbing and fixtures including radio active plumbing 
etc. 

1.5.10 Stonemasonary: 
(a) "Stonemason" means an employee who cuts by hand or fixes all classes of natural stone that has to be cut to a 

mould or template, or which has to be proven by a square or straight edge or set to a level or line. 
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The term includes an employee who fixes manufactured stone to the facade of a building. 
(b) "Natural Stone" includes granite, trachite, slate, bluestone, limestone, marble and sandstone. 

1.5.11 "Special Class Tradesman" means a tradesman Carpenter and/or Joiner, Bricklayer, Plasterer or Stonemason who is 
engaged on work of restoration, renovation, preservation, or reconstruction of historical or "National Trust" type 
buildings, the performance of which requires the use of complex high quality trade skills and experience which are not 
generally exercised in normal construction work. 

For the purpose of this definition complex and high quality trade skills and experience shall be deemed to be acquired by 
the tradesman: 
(a) having had not less than 12 months' on-the-job  experience of such skilled work; and 
(b) having, by satisfactory completion of a prescribed post trade course, or other approved course, or the achievement 

of knowledge and competency by other means, including the on-the-job experience in paragraph (a) herein, as will 
enable the tradesman to perform such work unsupervised where necessary and practical, to the required standard 
of workmanship. 

For the purpose of this definition, the following are deemed to be prescribed post trade courses and recognised throughout 
the locality of this award:- 
Diploma in Building (Western Australia). 

2. – CONTRACT OF EMPLOYMENT 
2.1 - CONTRACT OF SERVICE 

2.1.1 Definitions 
For the purposes of Clause 2.1 – Contract of Service only, the following terms shall have the following meaning: 
(a) “Casual employee” means an employee as defined in Clause 2.2  - Types of Employment. 

(b) “Fixed term contract employee” means a person engaged by the employer under a contract of employment for a 
specified period. 

(c) “Probationary employee” means an employee who is serving a period of probation in accordance with 
paragraph 2.1.2 of this clause. 

(d) “Trainee” means an employee engaged in a full time or part time structured employment based training 
arrangement, approved by the Western Australian Department of Education and Training and which, on 
successful completion, provides the employee with a nationally recognised qualification. 

(e) “Traineeship training contract” means the agreement between the employer and the trainee that provides details 
of the traineeship and the obligations of the employer and trainee, and that is registered with the Western 
Australian Department of Education and Training. 

2.1.2 Probation 

(a) All employees appointed by the employer shall initially be employed on a probationary period not exceeding 
three months. 

(b) Prior to the expiry of a probationary period of employment, the employer shall: 

(i) confirm the appointment; 

(ii) where performance issues have been identified and appropriate support and training to enhance 
performance have been documented, extend the employee’s period of probation for a further period as 
determined by the line manager, but shall not exceed a further three months; or 

(iii) terminate the appointment due to unsatisfactory performance. 

(c) Any employee on a weekly engagement who is ready, willing and available for work shall be provided with a 
full week’s work by the employer. If a full week’s work is not provided, the employee shall be entitled to not 
less than the minimum weekly wage prescribed in this award for their class of work. A full week’s work for a 
part time employee shall equate to the ordinary working hours as agreed between the part time employee and 
the employer under Clause 2.2.7. 

(d) The employer shall be under no obligation to pay for any day not worked upon which the employee is required 
to present themselves for duty, except where such absence from work is on account of holidays or leave to 
which the employee is entitled to under this or any other relevant award. 

(e) An employer may direct an employee to carry out such duties as are within the limits of the employee’s skill, 
competence and training, including work that is incidental or peripheral to the employee’s main tasks or 
functions. 

2.1.3 Notice of termination of employment by the employer 

(a) The employment of an employee, other than a casual employee, trainee, or fixed term contract employee as 
defined in Clause 2.1.1, must not be terminated unless the employer has given the employee the required period 
of notice in accordance with the following table or the employer has provided the employee with payment in 
lieu of notice. 
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Period of continuous service Required period of notice 

Not more than 1 year At least 1 week 

More than 1 year but not more than 3 years At least 2 weeks 

More than 3 years but not more than 5 years At least 3 weeks 

More than 5 years At least 4 weeks 

(b) The period of notice for an employee, who at the time of being terminated is over 45 years of age and has 
completed at least two year’s continuous service with the employer, shall be increased by one week. 

(c) The employee may be terminated by the employer giving the employee part of the required period of notice, 
with payment in lieu for the remainder of the required period of notice. 

(d) Payment in lieu of notice must equal or exceed the total amounts that, if the employee’s employment had 
continued until the end of the required period of notice, the employer would have become liable to pay the 
employee because of the employment continuing during that period. 

(e) Payment in lieu of notice must be worked out on the basis of: 
(i) the employee’s ordinary hours of work, even if they are not standard hours; 
(ii) the amounts ordinarily payable to the employee in respect of those hours including, for example, 

allowances, loadings and penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

2.1.4 Termination of an employee for serious misconduct 
(a) An employer may terminate an employee without notice or payment in lieu of notice if the employee is guilty of 

serious misconduct. In such cases, wages shall be paid up to the time of dismissal only. 
(b) “Serious misconduct” means misconduct of such a nature that it would be unreasonable to require the employer 

to continue the employment of the employee concerned during the required period of notice. 
2.1.5 Notice of termination of employment of casual employees 

(a) The employment of a casual employee must not be terminated unless the employer has given the employee one 
hour’s notice of termination or payment in lieu of one hour’s notice. 

(b) Notwithstanding Clause 2.1.5(a) and the exclusion of casual employees in Clause 2.1.3 (a), a casual employee 
may, subject to the provisions of section 170CBA of the Workplace Relations Act 1996 (Cth,) be entitled to 
notice of termination as provided for in section 170CM of the Workplace Relations Act 1996 (Cth). 

2.1.6 Notice of termination of employment of trainees 
(a) Trainees engaged under a traineeship training contract as defined in Clause 2.1.1 (d) are not, at the conclusion 

of the contract, entitled to notice or payment in lieu of notice. 
(b) Although the completion of a traineeship does not guarantee the trainee future employment in the public sector, 

the employer will cooperate to assist the trainee to be placed in suitable employment, should a position arise. 
2.1.7 Notice of termination of employment of fixed term contract employees 

Fixed term contract employees as defined in Clause 2.1.1 (b) are not, at the conclusion of the contract, entitled to notice 
or payment in lieu of notice. 

2.1.8 Notice of termination of employment by the employee 
(a) Except as otherwise provided in this clause, an employee, including a probationary employee, shall provide the 

employer with one week’s notice of termination or forfeit one week’s pay in lieu of notice, unless the employer 
otherwise approves. 

(b) An employee employed on an ongoing basis as a caretaker shall provide the employer with two week’s notice 
of termination or forfeit two week’s pay in lieu of notice, unless the employer otherwise approves. 

(c) A casual employee shall provide the employer with one hour’s notice of termination or forfeit one hour’s pay in 
lieu of the required notice. 

2.1.9 Statement of employment  
On termination of service, an employee shall, on request, be given a Statement of Employment setting out the length of 
service and duties performed by the employee. 

2.1.10 Job search entitlement   
(a) During the period of notice of termination given by the employer, an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment. The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or they shall not receive payment for the time absent. For this purpose, a statutory 
declaration will be sufficient. 
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2.2 TYPES OF EMPLOYMENT 
2.2.1 Definitions 

For the purposes of this award, the following terms shall have the following meaning, unless defined differently 
elsewhere in the award: 
(a) “Casual employee” means an employee who is engaged on an hourly basis for a period not exceeding four 

weeks in any workplace. 
(b) “Full time employee” means an employee who is engaged for 38 hours per week in accordance with Clause 3.1 

– Hours.   
(c) “Part time employee” means an employee who undertakes work for less than the hours designated as full time 

by Clause 3.1 – Hours. 
2.2.2 A person may be appointed as a full time or part time employee: 

(a) on an ongoing basis; or 
(b) for a fixed term. 

2.2.3 A person may be appointed as a casual employee, subject to the provisions of this Clause. 
2.2.4 Employees will be employed on an ongoing basis except in the following circumstances where fixed term and casual 

contracts may be used: 
(a) special projects; 
(b) to temporarily fill vacancies where a decision has been made to fill that vacancy, whilst the recruitment process 

is being undertaken: 
(c) to fill vacancies due to: 
(d) parental leave; 
(e) long service leave; 
(f) sick leave; 
(g) workers’ compensation; 
(h) secondments; 
(i) the substantive occupant working in another position that may involve higher duties; 
(j) leave without pay; 
(k) other forms of leave as prescribed in the relevant award/s; and 
(l) any other situations as agreed between the employer and the union, either at an industry or a local level. 

2.2.5 Employees appointed on either an ongoing basis or on a fixed term contract shall be advised in writing of their terms of 
appointment and such advice shall specify the dates of commencement, hours of work and, in the case of fixed term 
contract employees, the cessation of the contract. 

2.2.6 Casual employment 
(a) When an employee is appointed on a casual basis and before they are so engaged, they shall be informed of 

their casual status and their conditions of employment. 
(b) Casual employees shall receive a 20% loading in lieu of annual leave, sick leave and public holidays. 

2.2.7 Part time employment 
(a) A part time employee shall be entitled to the same entitlements as a full time employee, to be provided on a pro 

rata basis according to the hours worked by the employee. 
(b) At the time of engagement, the employer and the part time employee will agree in writing on a regular pattern 

of work, specifying the hours worked each day, which days of the week the employee will work, and the actual 
starting and finishing times each day. Rostered employees shall be informed of their minimum hours of 
engagement and the basis upon which rosters are formulated. An agreement concerning a part time employee’s 
ordinary hours of work shall be consistent with the relevant provisions of Clause 3.1 – Hours. 

(c) The employer and employee may agree, in writing, to a temporary variation to an employee’s ordinary working 
hours such that: 
(i) time worked up to eight hours on any day is not to be regarded as overtime but an extension of the 

agreed hours for that day and should be paid at the normal rate of pay;  
(ii) additional days worked, up to a total of five days per week, are regarded as an extension of the agreed 

hours and should be paid at the normal rate of pay;  
(iii) additional hours worked for which overtime is not paid shall be considered as part of the employee’s 

ordinary working hours; and 
(iv) any time worked beyond the relevant daily spread of hours and/or days of the week as prescribed in 

Clause 3.1 shall be considered overtime.    
(d) Nothing in this Clause prevents the employer and employee from agreeing, in writing, to a permanent variation 

to the part time employee’s ordinary working hours as established under Clause 2.2.7 (b). 
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2.3 - EMPLOYMENT RECORDS 
2.3.1 Definitions 

In this clause: 

(a) "industrial instrument" means:  

(i) an award;  

(ii) an industrial agreement;  

(iii) an order of the Commission under the Industrial Relations Act 1979; or 

(iv) an employer-employee agreement. 

(b) "relevant person" means:  

(i) the employee concerned;  

(ii) if the employee is a represented person, their representative. The term representative includes the 
Secretary and duly accredited officials of the union;  

(iii) a person authorised in writing by the employee;  

(iv) the Secretary or duly accredited official of the union; and 
(v) an officer referred to in section 93 of the Industrial Relations Act 1979 authorised in writing by the 

Registrar. 
2.3.2 Keeping of employment records  

(a) The employer shall keep, or cause to be kept, employment records showing:  
(i) the employee's name and, if the employee is under 21years of age, their date of birth; 
(ii) any industrial instrument that applies;  
(iii) the date on which the employee commenced employment with the employer;  
(iv) for each day:  

• the time at which the employee started and finished work, including roster details if 
applicable;  

• the period or periods for which the employee was paid; and  

• details of work breaks including meal breaks;  
(v) for each pay period: 

• the employee's designation;  

• the gross and net amounts paid to the employee under the industrial instrument; and  

• all deductions and the reasons for them;  
• all leave taken by the employee, whether paid, partly paid or unpaid;  
• the information necessary for the calculation of the entitlement to, and payment for long 

service leave under the industrial instrument;  
• any other information in respect of the employee required under the industrial instrument to 

be recorded; and  
• any information, not otherwise covered by this clause, that is necessary to show that the 

benefits received by the employee comply with the industrial instrument. 
•  

(b) The employer must ensure that:  
(i) the employment records are kept in accordance with the Industrial Relations (General) Regulations 

1997 as amended or superseded from time to time;  
(ii) each entry in relation to long service leave is retained: 
(iii) during the employment of the employee; and  
(iv) for not less than 7 years after the employment terminates; and  
(v) each other entry is retained for not less than 7years after it is made. 

(c) Form of records 
An employer is to ensure that the employment records of the employer are kept by: 
(i) making entries in the English language in or on a separate page of a bound or loose-leaf book kept 

specifically for that purpose; or  
(ii) recording or storing the particulars required to be entered in the employment records by means of a 

mechanical, electronic or other device, but so that the particulars so recorded or stored will remain in 
the form in which they were originally recorded or stored and will be capable of being reproduced in 
written form in the English language;  
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(iii) with only one employee's records appearing on any one page;  
(iv) so that the record for each pay period of each employee is identifiable; and  
(v) in a manner that enables compliance with Clauses 2.3.2 and 2.3.3 of this clause to be readily 

ascertained.  
(d) A person is not to alter employment records unless the alteration is annotated so as to identify: 

(i) the nature of the alteration;  
(ii) the person making the alteration; and  
(iii) the date on which the alteration was made. 

2.3.3 Access to employment records 
(a) An employer, on written request by a relevant person, must:  

(i) produce to the person the employment records relating to an employee; and  
(ii) let the person inspect the employment records. 

(b) The duty placed on an employer by this subclause:  
(i) continues so long as the records are required to be kept under Clause 2.3.2.(b);  
(ii) is not affected by the fact that the employee is no longer employed by the employer or that the 

industrial instrument no longer applies to them;  
(iii) includes the further duties: 

• to let the relevant person enter premises of the employer for the purpose of inspecting the 
records; and  

• to let the relevant person take copies of or extracts from the records; and 
(iv) must be complied with not later than: 

• at the end of the next pay period after the request is received; or  

• the seventh day after the day on which the request was made to the employer.  
(c) If the employer maintains a personal or other file on an employee, the employee shall be entitled to examine all 

material contained on that file and take copies at a time that does not result in the employer's business being 
unduly interrupted or otherwise hampered. 

2.4 - RIGHT OF ENTRY 
2.4.1 Right of entry for discussions with employees 

(a) Definitions 
In this clause:  

(i) "authorised representative" means a person who holds an authority in force under the Industrial 
Relations Act 1979;  

(ii) "relevant employee", when used in connection with the exercise of a power by an authorised 
representative of the union, means an employee who is a member of the union or who is eligible to 
become a member of the union. 

(b) An authorised representative of the union may, on notification to the employer, enter during working hours, any 
premises where relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions. 

2.4.2 Right of entry to investigate breaches 
(a) An authorised representative of the union may, on notification to the employer, enter during working hours, any 

premises where relevant employees work, for the purpose of investigating any suspected breach of an award, 
industrial agreement or order that applies to any such employee, or the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, or the Occupational Safety and Health Act1984. 

(b) An "authorised representative" and "relevant employees" have the same meaning as in Clause 2.4.1(a). 
(c) For the purpose of investigating a suspected breach in accordance with this clause, the authorised 

representative:  
(i) subject to Clause 2.4.2(d), may require the employer to produce for the representative's inspection, 

during working hours at the employer's premises or at any mutually convenient time and place, any 
employment records of employees or other documents kept by the employer that are related to the 
suspected breach;  

(ii)  shall not conduct interviews during normal working hours in the circumstances that will result in the 
employer's business being unduly interrupted or otherwise hampered; 

(iii)  may make copies of the entries in the employment records or documents related to the suspected 
breach;  

(iv)  shall treat with confidentiality any information obtained from employment records; and  
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(v)  may, during working hours, inspect or view any work, material, machinery, or appliance that is 
relevant to the suspected breach. 

(d) In exercising a power under Clause 2.4.2(a), an authorised representative is not entitled to require the 
production of employment records or other documents unless, before exercising the power, the authorised 
representative has given the employer concerned:  
(i) at least 24 hours' written notice, if the records or other documents are kept on the employer's premises; 

or  
(ii) at least 48 hours' written notice, if the records or other documents are kept elsewhere. 

(e) The provisions of Clause 2.4.2(d) apply except where, in accordance with section 49I (7) of the Industrial 
Relations Act 1979, the Commission has waived the requirement for the authorised representative to give the 
employer concerned notice. 

(f) Where the Commission has waived the requirement to give the employer concerned notice of an intended 
exercise of a power, the authorised representative must, after entering the premises and before requiring the 
production of the records or documents, give the person who is apparently in charge of the premises the 
certificate or a copy of the certificate provided by the Commission under section 49I (8) of the Industrial 
Relations Act 1979 authorising the authorised representative's exercise of a power without notice. 

(g) If:  
(i) a person proposes to enter, or is on, premises in accordance with Clauses 2.4.2 (a) & (b); and  
(ii) the occupier, including a person in charge of the premises, requests the person to show their authority;  
(iii) the person is not entitled to enter or remain on the premises unless they show the occupier the 

authority in force under the Industrial Relations Act 1979.  
(h) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person 

entitled to enter the premises under Clauses 2.4.2 (a) & (b). 
(i) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the 

powers conferred by this clause. 
(j) A person must not purport to exercise the powers of an authorised representative under this clause if the person 

is not the holder of a current authority issued by the Registrar under Division 2G of Part II of the Industrial 
Relations Act 1979. 

(k) The parties shall comply with the terms of Division 2G of Part II of the Industrial Relations Act 1979. 
2.5 – SENIORITY 

An employee with more than nine months' continuous service as a tradesman shall be entitled to the application of the "first on last 
off" principle in respect of any retrenchments.  This principle shall only apply provided that the employee is capable of performing 
the class of work required in an efficient manner and has not been involved in any stoppage of work unauthorised by their 
employer, or in any refusal to carry out any lawful and practicable instruction.  Any dispute in respect of the application of this 
clause shall be referred to the Board of Reference for determination. 

3. - HOURS OF WORK 
3.1 HOURS 

3.1.1 (a) Except as provided elsewhere in this Award and the ordinary working hours shall be an average of hours thirty-
eight per week to be worked in accordance with the following provisions: 
(i) Four Week Cycle.  The ordinary working hours shall be worked in a 20-day four-week cycle, Monday 

to Friday inclusive, with 19 working days of eight hours each, between the hours of 7.00 a.m. and 
6.00 p.m., with 0.4 of one hour on each day worked accruing as an entitlement to take the fourth 
Monday in each cycle as a day off paid for as though worked. 

Or 
(ii) The ordinary working hours shall be 76 worked over 9 days per fortnight exclusive of Saturdays and 

Sundays between the hours of 7.00 a.m. to 6.00 p.m. with the tenth day to be taken as an unpaid 
rostered day off. 

(iii) By agreement between the Unions and the employer, the daily hours of work will be of equal duration 
for the 9 working days or alternatively may vary to suit the requirements of the employer. 

(b) Where such agreed rostered days off prescribed by Clause 3.1(a) fall on a Public Holiday as prescribed in 
Clause 6.4. -Public Holidays, the next working day shall be taken in lieu of the rostered day off unless an 
alternate day in that four week cycle or nine day fortnight is agreed in writing between the employer and 
employee. 

(c) Except as provided for elsewhere in this Award, where employees work according to the provisions of Clause 
3.1(a) above, each day of paid leave taken and any public holiday occurring during any cycle of four weeks 
shall be regarded as a day worked for accrual purposes. 

(d) Except as provided elsewhere in this Award, an employee who has not worked or is not regarded by reason of 
Clause 3.1(a) above as having worked a complete 19 day four week cycle as prescribed in Clause 3.1(a) above 
shall receive pro rata accrued entitlements for each day worked in such cycle, payable for the rostered day off. 
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3.1.2 Meal Break: 
There shall be a cessation of work and of working time, for the purpose of a meal on each day, of not less than 30 
minutes, to be taken between noon and 1.00 p.m. 

3.1.3 Early start: 
Provided that by agreement between the employer and their/her employees and the appropriate Union the working day 
may begin at 6.00 a.m. or at any other time between that hour and 8.00 a.m. and the working time shall then begin to run 
from the time so fixed, with a consequential adjustment to the meal cessation period. 

3.2 - REST PERIOD 
3.2.1 Subject to the provisions hereinafter contained, a rest period of seven minutes from the time of ceasing to the time of 

resumption of work shall be allowed each morning. 
3.2.2 This interval shall be counted as time off duty without deduction of pay and shall be arranged at a time and in a manner to 

suit the convenience of the employer.  Morning tea may be taken by workers during this interval but the period of seven 
minutes shall not be exceeded under any circumstances. 

3.2.3 Workers engaged on essential emergency work or on some process in course (e.g. concreting) may be required to take the 
prescribed tea break at such time and in such manner as considered necessary by the officer in charge of the job, or in 
their absence, by the foreman. 

3.3 - SHIFT WORK 
3.3.1 Shift work may be worked, but before doing so the association party to this award shall be notified. 
3.3.2 Liberty is reserved to the parties to apply in respect of rates and conditions to apply to any such shift work. 

3.4 – OVERTIME 
3.4.1 Subject to the provisions of Clauses 3.1. - Hours, and 3.3. - Shift Work, an employee who commences work between 

midnight and 6.00 a.m. shall be paid at the rate of double time until their usual starting time and subject thereto all work 
performed outside the normal limits of the hours of labour on any day shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter except that all work on a Sunday shall be paid for at the rate of double time. 

3.4.2 Call Out: 
(a) Any employee who has left the premises at which he is employed and is recalled to work after the usual ceasing 

time: 
(i) shall be paid for at least three hours at overtime rates; and 
(ii) time reasonably spent in getting to and from work shall be counted as time worked. 

(b) An employee required to work on a day observed as a rostered day off pursuant to Clause 3.1. - Hours, shall be 
re-rostered for another day off within ten (10) working days, in lieu of overtime rates prescribed in this clause. 
A rostered day will be the first or the last working day of the week unless another day is agreed between the 
employer and employee. Where an employee is called out on a rostered day off and works for less than one 
complete day the employee shall be paid in accordance with the provisions of this Clause. 

(c) If an employee is required to work during the recognised meal period so that the commencement of the meal 
period is postponed for more than half an hour, that employee shall receive payment at double time rates until 
he gets their meal. 

(d) Provided that where it is necessary for work to continue uninterrupted, a lunch break of not less than 30 minutes 
shall be allowed between the hours of 11.15 a.m. and 1.30 p.m. to workers engaged on such work. 

(e) Subject to Clause 3.4.2(e) hereof if an employee who is required to work during the recognised meal period 
does not in consequence obtain during the shift the full continuous meal period, or loses any portion of the meal 
period, that employee shall be paid at double time rates for the period not obtained or any portion lost. 

(f) The expression "recognised meal periods" means the period customarily observed as the meal period between 
fixed times on the job, or at the depot, as the case may be, except where the time of commencement of the 
customary period is altered by mutual consent of the employer and the employees, in which case the altered 
times shall be the basis of any rights under Clauses 3.4.2[c] and 3.4.2(d) hereof. 

(g) Any employee who is required to continue working for more than two hours after their usual knock-off time on 
any day shall be supplied by the employer with a reasonable meal, or in lieu of such meal, shall be paid an 
allowance of $9.90 for a meal. 

(h) Provided that this Clause shall not apply to a employee who has been notified on the previous day that he would 
be required to work such overtime. 

(i) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have 
at least 10 consecutive hours off duty between the work of successive days. 

(j) An employee (other than a casual employee) who works so much overtime between the termination of their 
ordinary work on one day and the commencement of their ordinary work on the next day that he has not at least 
10 consecutive hours off duty between those times shall, subject to clause 3.4.2(k), be released after completion 
of such overtime until he has had 10 consecutive hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(k) If, on the instructions of their employer, such an employee resumes or continues work without having had such 
10 consecutive hours off duty, he shall be paid at double rates until he is released from duty for such period and 
he shall then be entitled to be absent until he has had 10 consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 
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(l) An employee required to work on a day observed as a rostered day off pursuant to Clause 3.1 - Hours shall be re 
rostered for another day off within ten (10) working days, in lieu of overtime rates prescribed in this Clause. A 
re rostered day will be the first or the last working day of the week unless another day is agreed between the 
employer and employee.  Provided that where an employee is required to work on a rostered day off for less 
than one complete day, then the employee should be paid overtime in accordance with the call out provisions. 

(m) No apprentice under the age of 18 years shall be required to work overtime or shift work unless he so desires. 
No apprentice shall, except in an emergency, work or be required to work overtime or shift work at times which 
would prevent their attendance at Technical School, as required by any statute, award or regulation applicable to 
him. 

(n) When an employee, after having worked overtime and/or shift for which he has not been regularly rostered, 
finishes work at a time when reasonable means of transport are not available the employer shall provide him 
with conveyance to their home or the nearest public transport. 

(o) An employer may require any employee to work reasonable overtime. 
4. – WAGES 

4.1 – MINIMUM ADULT AWARD WAGE 
4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $484.40 per week payable on and from 7th July 2005. 
4.1.3 The Minimum Adult Award Wage of $484.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $484.40 per week. 

4.1.6 (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

4.1.7 Subject to this clause the Minimum Adult Award Wage shall – 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
4.1.8 Minimum Adult Award Wage 
 The Wages in this award include the minimum weekly wage for adult employees payable under the 2005 State Wage 

Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in Wages received by employees whose wages and conditions of employment are regulated by this 
award which are above the wage rates prescribed in the award. Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements. Absorption which is contrary to the terms of an agreement is not required. 

 Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.9 Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph 4.1.9 (a) is payable on superannuation and during any period of paid leave prescribed 

by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 – WAGES 

4.2.1 The minimum weekly rate of wage payable to employees covered by this award shall be as per the provisions comprising: 
(a) Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
(b) Part B – Expired Industrial Agreement Wages; 
whichever is the greater. 

4.2.2 The wage rates to apply for the purpose of the no-disadvantage test under the Industrial Relations Act 1979 shall be as per 
the provisions comprising: 
(a) Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
(b) Part B – Expired Industrial Agreement Wages; 
whichever is the greater. 

4.2.3 Part A: Wages Adjusted by Arbitrated Safety Net Adjustments 
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(a) It is a term of this award that the union undertakes for the duration of the Principles determined by the 
Commission Court Session in Application No. 985 of 1995 not to pursue any extra claims, award or over award 
except when consistent with the State Wage Principles. 

PART A:  WAGES ADJUSTED BY ARBITRATED SAFETY NET ADJUSTMENTS 

 On 
Engage
-ment 

Arbitrated 
Safety Net 
Adjustment 

Total 
Rate 

After l 
year of 
service 

(Per 
Week) 

Arbitrated 
Safety Net 

Adjust-ment 

Total 
Rate 

After 2 
years of 
service 

Arbitrated 
Safety Net 

Adjust-ment 

Total 
Rate 

 $ $ $ $ $ $ $ $ $ 

(1) (a) Tradespersons: 
Bricklayers 
Stoneworkers, 
Carpenters, Joiners, 
Painters, Signwriters, 
Glaziers, Plasterers and 
Stone-masons as defined 
in Clause 6 of this Award 429.60 161.00 590.60 434.50 151.00 578.50 595.00 161.00 600.00 

(b) Special Class 
Tradesperson (as 
defined) 447.80 161.00 608.80 452.95 161.00 613.95 457.65 161.00 618.65 

(c) Plumbers holding 
registration in accordance 
with the Metropolitan 
Water Supply, Sewerage 
and Drainage Act 444.85 161.00 605.85 449.80 161.00 610.80 454.30 161.00 615.30 

(d) Builders Labourers:          

(i) Rigger, Drainer, 
Dogman 407.25 161.00 566.25 414.10 159.00 573.10 418.80 159.00 577.80 

(ii) Scaffolder, Powder 
Monkey, Hoist or Winch 
Driver, Concrete 
Finisher, Steelfixer, 
including Tack Welder, 
Concrete Pump Operator 395.25 161.00 554.25 398.40 159.00 557.40 403.05 159.00 562.05 

(iii) Bricklayer's 
Labourer, Plasterer's 
Labourer, Assistant 
Rigger, Demolition 
Workers (after 3 months' 
experience), Gear Hand, 
Pile Driver, Tackle Hand, 
Jackhammer Hand, 
Mixer Driver (concrete), 
Steel Erector, Aluminium 
Alloy Structural Erector, 
Gantry Hand or Crane 
Hand, Crane Chaser, 
Concrete Gang including 
Concrete Floater, Steel or 
Bar Bender to Pattern or 
Plan, Concrete Formwork 
Stripper, Concrete Pump, 
Hose hand 386.85 159.00 545.85 391.15 159.00 550.15 396.25 159.00 555.25 

(iv) Builder's Labourer 
employed on work other 
than specified in 
classifications (i)-(iii) 356.80 159.00 515.80 357.80 159.00 516.80 362.05 159.00 521.05 

4.2.4 The Wages in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle. 
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4.2.5 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 

4.2.6 Increases in Wages otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

 Tool Allowance (Per Week) 

 (a) Bricklayers and Stoneworkers 15.60 

 (b) Plasterers 18.20 

 (c) Carpenters and Joiners 22.10 

 (d) Plumbers 22.10 

 (e) Painters and Sign-writers 5.40 

 (f) Glaziers 5.40 

 (g) Stonemasons: The employer shall supply all necessary tools for the use of 
stonemasons, except when engaged on building construction, when the worker, if 
required to supply his/her own tools, shall receive a tool allowance at the rate of $1.70 
per week. 

 

NOTE 1: The tool allowance prescribed in paragraphs (a), (b), (c) and (d) of this Clause each include an amount of six cents for the 
purpose of enabling the employees to insure their tools against loss or damage by theft or fire. 
NOTE 2: The abovenamed allowances shall not be paid where the employer supplies an employee with all necessary tools. 
4.2.7 Allowance for Lost Time: Thirteen days' sick leave and follow the job (per week): 

An employee whose employment is terminated through no fault of his/her own and who has not completed nine months' 
continuous service with his/her employer shall, for each week of continuous employment with that employer, 
immediately prior to his/her termination of employment be paid the lost time allowance prescribed hereunder less any 
payments made to him/her in respect of sick leave during that employment - 

  $ 

(a) Bricklayers, stoneworkers, carpenters, joiners, 
painters, glaziers, signwriters, plasterers, 
plumbers and stonemasons 

47.84 

(b) Special Class Tradesperson (as defined) 50.24 

(c) Registered Plumbers 49.69 

(d) Builders Labourers  

 (i) Classifications (i) to (iii) inclusive 46.90 

 (ii) Classifications (iv) to (ix) 44.09 

 (iii) Classification (x) 42.62 

 (iv) Classification (xi) 39.72 

NOTE: In the event of any increase or decrease in the wages and other allowances prescribed in this clause, except the tool 
allowances, the amounts prescribed in this Clause shall be increased or decreased by an amount equal to 9.7% of that increase or 
decrease. 
4.2.8 Disabilities Allowance (Per Week): $20.91 

(a)  Subject to the provisions of paragraph (b), of this Clause an allowance of $20.91 shall be paid to all employees 
excepting employees who are employed for the major portion of any week in or about a permanent maintenance 
depot or who are usually employed in or about the employer's business when an employee coming within the 
exception is engaged on the erection or demolition of a building exceeding 250 square feet in floor area. 

(b)  Employees who are directed to work temporarily in or about a permanent maintenance depot and who 
immediately prior to being so directed were in receipt of the allowance for a period of not less than three 
months shall be paid two-thirds of the allowance prescribed herein. 
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4.2.9 Casual Employees 
A casual employee shall be paid a loading of 20 per cent in addition to the rates prescribed by this clause. 

4.2.10 The rates prescribed in this clause shall be increased or decreased, as the case may be, to give effect to any decision of the 
Australian Conciliation and Arbitration Commission to alter wage rates uniformly in awards under its jurisdiction  

4.2.11 Plumbers shall be paid an allowance at the rate of $16.14 per week to compensate for the following classes of work and in 
lieu of the relevant amounts in Clause 4.1. - Special Rates and Provisions of this award whether or not such work is 
performed in any one week. When working outside the categories listed hereunder, a plumber shall receive the 
appropriate rates provided for in the said Clause 4.5. - Special Rates and Provisions. 
(a) General Plumber: 

(i)  clearing stoppages in soil or waste pipes, or sewer drain pipes, also repairing and putting same in 
proper order; 

(ii)  work in wet places; 
(iii)  work requiring a swing scaffold, swing seat or rope; 
(iv)  dirty or offensive work; 
(v)  work in any confined space; 
(vi)  work on a ladder exceeding eight metres in height; 
(vii)  work in and around abattoirs. 

(b)  Mechanical Services Plumber: 
(i)  handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool, or other 

recognised insulation material of a like nature or working in the immediate vicinity so as to be 
affected by the use thereof; 

(ii)  work in a place where the temperature has been raised by artificial means to between 46° and 54° 
Celsius or exceeding 54° Celsius; 

(iii)  work in a place where fumes of sulphur or other acid or other offensive fumes are present; 
(iv)  dirty or offensive work; 
(v)  work in any confined space; 
(vi)  work on a ladder exceeding eight metres in height; 
(vii)  work in and around abattoirs. 

(c) Roof Plumber: 
(i)  work in the fixing of aluminium foil insulation on roofs or walls prior to the sheeting thereof; 
(ii) use of explosive powered tools; 
(iii)  work requiring use of materials containing asbestos or to work in close proximity to employees using 

such materials shall be provided with, and shall use, all necessary safeguards as required by the 
appropriate occupational health authority including the mandatory wearing of protective equipment 
(i.e. combination overalls and breathing equipment or similar apparatus); 

(iv)  dirty or offensive work; 
(v)  work requiring a swing scaffold, swing seat or rope; 
(vi)  work on a ladder exceeding eight metres in height; 
(vii)  work in and around abattoirs. 

PART B – EXPIRED INDUSTRIAL AGREEMENT RATES 

Level 1 January 2003 

 C 

New Entrant $454.30 

1 $476.70 

2 $506.70 

3 $534.60 

4 $576.70 

5 $604.60 

6 $632.40 

7 $660.10 

8 $687.90 

9 $715.70 
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Classification Rate 

 

3% Increase 
1 January 2003 

C 

(1) (a) Tradesperson; Bricklayers, Stoneworkers, Carpenters, Joiners, Painters, 
Signwriters, Glaziers, Plasterers and Stone-masons as defined in Clause 6 of the 
Award On Engagement $576.70 

 

After 1 year of 
service (per 
week) $583.10 

 
After 2 years of 
service $589.00 

(b) Special Class Tradesperson (as defined)  On Engagement $600.30 

 

After 1 year of 
Service (per 
week) $607.00 

 
After 2 years of 
service $613.10 

(c) Plumbers holding registration in accordance with the Metropolitan Water Supply, 
Sewerage and Drainage Act  On Engagement $596.50 

 

After 1 year of 
service (per 
week) $602.90 

 
After 2 years of 
service $608.70 

(d) Builders Labourers   

(i) Rigger, Drainer, Dogman  On Engagement $547.90 

 

After 1 year of 
service (per 
week) $556.60 

 
After 2 years of 
service $562.80 

(ii) Scaffolder, Powder Monkey, Hoist or Winch Driver, Concrete Finisher, Steelfixer, 
including Tack Welder, Concrete Pump Operator On Engagement $532.30 

 

After 1 year of 
service (per 
week) $536.40 

 
After 2 years of 
service $542.30 

(iii) Bricklayer's Labourers, Plaster's Labourer, Assistant Rigger, Demolition Workers 
(after 3 month's experience), Gear Hand, Pile Driver, Tackle Hand, Jackhammer Hand, 
Mixer Driver (concrete), Steel Erector, Aluminium Alloy Structural Erector, Gantry 
Hand or Crane Hand, Crane Chaser, Concrete gang including Concrete Floater, Steel 
or Bar Bender to Pattern or Plan, Concrete Formwork Stripper, Concrete Pump, Hose 
hand On Engagement $521.40 

 

After 1 year of 
service (per 
week) $526.90 

 
After 2 years of 
service $533.50 

(iv) Builders Labourer employed on work other than specified in classifications (i)-(ii) On Engagement $482.50 

 

After 1 year of 
service (per 
week) $483.80 

 
After 2 years of 
service $489.30 
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4.3 - - PAYMENT OF WAGES 
4.3.1 Wages shall be paid fortnightly. 
4.3.2 Accompanying each payment of wages there shall be a pay advice slip to be retained by the employee. On this slip the 

employer shall clearly detail the gross wages, where practical its composition, the net wages payable and show details of 
each deduction. 

4.3.3 Overtime shall be calculated and based on the aggregate wage as provided in the wages clause of the relevant award 
before any deduction is made for board and/or lodging. 

4.3.4 On termination of employment the employer shall pay to the employee all monies payable to that employee before the 
employee leaves the place of employment or the same shall be forwarded to the employee by post in the following week. 

4.3.5 Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank, building 
society or credit union approved by the employer. 

4.3.6 Provided that where such form of payment is impractical or where some exceptional circumstances exist and by 
agreement between the employer and the union, payment by cheque may be made. 

4.3.7 An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay 
period in which the work is performed. 

4.3.8 Subject to the provisions of this clause, no deduction shall be made from an employee's wages unless the employee has 
authorised such deduction in writing. 

4.3.9 In the case of employees of the Minister for Education, where an employee works additional hours and/or duties, the 
additional payment due shall be made within one month of those additional hours and/or duties being worked.. 

4.4 - LEADING HANDS 
4.4.1 Any employee referred to in Clause 4.2 - Wages of this award or a leading hand defined in Clause 4.5.3(h) of Clause 1.5 - 

Definitions of this award, who is placed in charge for not less than one day of: 
(a) not less than three and not more than ten other employees referred to in Clause 4.2. - Wages shall be paid at the 

rate of $33.98 per week extra; 
(b) more than ten and not more than twenty other employees referred to in Clause 4.2. - Wages shall be paid at the 

rate of $45.45 per week extra; 
(c) more than twenty other employees referred to in Clause 9. - Wages shall be paid at the rate of $56.91 per week 

extra. 
4.4.2 Any leading hand defined in Clause 1.5.3  - Definitions being a licensed scaffolder, who, in compliance with the 

provisions of the Construction Safety Act, 1972, and the regulations made thereunder, is employed or engaged in the 
supervision of the erection or demolition of scaffolding or gear on any scaffold exceeding or likely to exceed 6.1 metres 
in height from the horizontal base, shall be paid the rate prescribed in Clause 4.4.1(a) when placed in charge of less than 
three other employees referred to in clause 4.2 - Wages. 

4.4.3 The rates herein prescribed shall be deemed to form part of the ordinary rate of wage of the workers concerned for all 
purposes of this Award. 

4.5 - SPECIAL RATES AND PROVISIONS 
4.5.1 Conditions respecting Special Rates: 

(a) The special rates prescribed in this award shall be paid irrespective of the times at which work is performed and 
shall not be subject to any premium or penalty conditions. 

(b) Where more than one of the above rates provides payments for disabilities of substantially the same nature then 
only the highest of such rates shall be payable. 

4.5.2 Swing Scaffold: 
(a) An employee employed: 

(i) on any type of swing scaffold or any scaffold suspended by rope or cable or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring the use of steel or iron hooks or angle irons at a height 6.1 metres or 
more above the nearest horizontal plane, 

shall be paid $3.31 for the first four hours or part thereof: and 65 cents for each hour thereafter on any day in 
addition to the rates otherwise prescribed. 

(b) A solid plasterer when working on a swing scaffold shall be paid an additional 13 cents per hour. 
(c) No apprentice with less than two years' experience shall use a swing scaffold or bosun's chair. 
(d) Provided that no allowance shall be payable for working on such scaffolds when used under bridges or jetties 

unless the height of the scaffold above the water exceeds 0.9 metres. 
4.5.3 Insulation: 

An employee handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool or other recognised 
insulation material of a like nature or working in the immediate vicinity so as to be affected by the use thereof: shall be 
paid 55 cents per hour part thereof: in addition to the rates otherwise prescribed. 
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4.5.4 Work in Dust Laden Atmosphere 
Working in a dust laden atmosphere in a joiner's shop where dust extractors are not provided in or such atmosphere 
caused by the use of materials for insulating, deafening or plugging work (as, for instance, pumice, charcoal, silicate of 
cotton, or any other substitute) or from earthworks, 55 cents per hour extra. 

4.5.6 Confined Space: 
An employee required to work in a confined space, being a place the dimension or nature of which necessitates working 
in a cramped position or without sufficient ventilation, shall be paid 55 cents per hour or part thereof: in addition to the 
rate otherwise prescribed. 

4.5.7 Sewer Work: 
An employee engaged in repairs to sewers shall be paid 42 cents per hour or part thereof: in addition to the rates 
otherwise prescribed. 

4.5.8 Ship Plumbing: 
A plumber doing work on a ship of any class – 
(a) Whilst under way; or 
(b) In a wet place being one in which the clothing of an employee necessarily becomes wet to an uncomfortable 

degree or one in which water accumulates underfoot; or 
(c) In a confined space; or 
(d) In a ship which has done one trip or more in a fume or dust laden atmosphere, in bilges, or when cleaning 

blockages in soil pipe or waste pipes or repairing brine pipes, shall be paid 66 cents per hour or part thereof: in 
addition to the rate otherwise prescribed. 

(e) A plumber carrying out pipe work in a ship of any class under the plates in the engine and boiler rooms and oil 
fuel tanks shall be paid $1.34 per hour or part thereof: in addition to the rates otherwise prescribed. 

4.5.9 Well Work: 
A plumber or labourer required to enter a well nine metres or more in depth for the purpose in the first place of examining 
the pump, pipe or any other work connected therewith, shall be paid $2.36 for such examination and 74 cents per hour 
extra thereafter for fixing, renewing or repairing such work. 

4.5.10 Permit Work: 
Any licensed plumber called upon by their/her employer to use the licence issued to him/her by the Metropolitan Water 
Supply, Sewerage and Drainage Board for a period in any one week shall be paid $14.21 for that week in addition to the 
rates otherwise prescribed. 

4.5.11 Plumbers on Sewerage Work: 
Plumbers or apprentices in their third, fourth or fifth year, on work involving the opening up of house drains or waste 
pipes for the purpose of clearing blockages or for any other purpose, or work involving the cleaning out of septic tanks or 
dry wells, shall be paid a minimum of $2.35 per day or part thereof: in addition to the prescribed rate. 

4.5.12 Height Money: 
An employee required to work on a chimney stack, spire, tower, air shaft, cooling tower, water tower exceeding fifteen 
metres in height shall be paid for all work above fifteen metres, 44 cents per hour thereof: with an additional 46 cents per 
hour or part thereof: for work above each further fifteen metres in addition to the rates otherwise prescribed. 

4.5.13 Barge Work 
A Main Roads Employee required to work on scaffolding which is mounted on a barge is to be paid an allowance of 
$4.23 per day, or majority thereof, or $2.10 per half day, or part thereof, for such work. 

4.5.14 Furnace Work: 
An employee engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts, kilns, ovens, ladles 
and similar refractory work or on underpinning shall be paid $1.21 per hour or part thereof: in addition to the rates 
otherwise prescribed. 

4.5.15 Hot Work: 
(a) An employee required to work in a place where the temperature has been raised by artificial means to between 

44 Celsius and 54 Celsius shall be paid 46 cents per hour or part thereof: in addition to the rates otherwise 
prescribed, or in excess of 54 Celsius shall be paid 55 cents per hour or part thereof: in addition to the said rates. 

(b) Where such work continues for more than two hours the employee shall be entitled to a rest period of twenty 
minutes after every two hours' work without loss of pay, not including the special rate prescribed in paragraph 
(a) hereof. 

4.5.16 Cold Work: 
(a) An employee required to work in a place where the temperature is lowered by artificial means to less than 0 

Celsius shall be paid 46 cents per hour or part thereof: in addition to the rates otherwise prescribed in this 
award. 

(b) Where such work continues for more than two hours the employee shall be entitled to a rest period of twenty 
minutes after every two hours' work without loss of pay, not including the special rate prescribed in paragraph 
(a) hereof. 
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4.5.17 Flintcote:   
Plasterers using flintcote shall be paid 46 cents per hour or part thereof: except when flintcote is applied by hawk and 
trowel to walls and ceilings when the rate shall be 76 cents per hour extra in addition to the prescribed rate. 

4.5.18 Dirty Work: 
(a) An employee employed on excessively dirty work which is more likely to render the employee or their/her 

clothes dirtier than the normal run of work, shall be paid 46 cents per hour extra in addition to the prescribed 
rate (with a minimum payment of four hours when employed on such work). 

(b) This shall not apply to an employee in receipt of the allowance prescribed in Clause (4) of Clause 4.2. - Wages 
of this award nor to a employee in receipt of the allowance prescribed in Clause 4.5.29. 

4.5.19 Stonemason on Wall: 
A stonemason working on the wall (cottage work and foundation work in coastal stone excepted) shall be paid 46 cents 
per hour thereof: in addition to the rates otherwise prescribed. 

4.5.20 Setter Out: 
A setter out (other than a leading hand) in a joiner's shop shall be paid $4.43 per day in addition to the rates otherwise 
prescribed. 

4.5.21 Detail Employee: 
A detail employee (other than a leading hand) shall be paid $4.43 in addition to the rates otherwise prescribed. 

4.5.22 Spray Painting - Painter: 
(a) Lead paint shall not be applied by a spray to the interior of any building. 
(b) All employees (including apprentices) applying paint by spraying, shall be provided with full overalls and head 

covering and respirators by the employer. 
(c) Where from the nature of the paint or substance used in spraying, a respirator would be of little or no practical 

use in preventing the absorption of fumes or materials from substance used by an employee in spray painting, 
the employee shall be paid a special allowance of $1.21 per day. 

4.5.23 Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be rubbed down or scraped by a dry process. 
(b) Width of Brushes:  All brushes shall not exceed 127 millimetres in width and no kalsomine brush shall be more 

than 177.8 millimetres in width. 
(c) Meals not to be taken in paint shop.  No employee shall be permitted to have a meal in any paint shop or place 

where paint is stored or used. 
4.5.24 Spray Application - Painters: 

A painter engaged on all applications carried out in other than a properly constructed booth approved by the Department 
of Labour and Industry shall be paid 46 cents per hour or part thereof: in addition to the rates otherwise prescribed in this 
award. 

4.5.25 First Aid 
An employee who is a qualified first aid person and is appointed by their/her employer to carry out first aid duties in 
addition to their/her usual duties shall be paid an additional rate of $1.56 per day. 

4.5.26 Toxic Substances: 
(a) An employee required to use toxic substances or materials of a like nature shall be informed by the employer of 

the health hazards involved and instructed in the correct and necessary safeguards which must be observed in 
the use of such materials. 

(b) An employee using such materials will be provided with and shall use all safeguards as are required by the 
appropriate Government Authority in the absence of such requirement such safeguards as are determined by a 
competent authority or person chosen by the union and the employer. 

(c) An employee using toxic substances or materials of a like nature shall be paid 55 cents per hour extra.  
Employees working in close proximity to employees so engaged shall be paid 42 cents per hour extra. 

(d) For the purposes of this Clause all materials which include or require the addition of a catalyst hardener and 
reactive additives or two pack catalyst system shall be deemed to be materials of a like nature. 

4.5.27 Abattoirs: 
An employee, other than a plumber in receipt of the plumbing trade allowance, employed in an abattoir shall be paid such 
rate as is agreed upon between the parties, or, in default of agreement, the rate determined by the Western Australian 
Industrial Relations Commission. 

4.5.28 Fumes: 
An employee required to work in a place where fumes of sulphur or other acid or other offensive fumes are present shall 
be paid such rates as are agreed upon between him/her and the employer. 

4.5.29 Asbestos: 
Employees required to use materials containing asbestos or to work in close proximity to employees using such materials 
shall be provided with and shall use all necessary safeguards as required by the appropriate occupational health authority 
and where such safeguards include the mandatory wearing of protective equipment (i.e. combination overalls and 
breathing equipment or similar apparatus) such employees shall be paid 55 cents per hour whilst so engaged. 
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4.5.30 Explosive Powered Tools: 
An operator of explosive powered tools, being an employee qualified in accord with the laws and regulations of the State 
of Western Australia to operate explosive powered tools, who is required to use an explosive powered tool shall be paid 
$1.07 for each day on which he/she used a tool in addition to the rates otherwise prescribed. 

4.5.31 Wet Work: 
An employee required to work in a place where water is continually dripping on them so that their clothing and boots 
become wet or where there is water underfoot shall be paid 46 cents per hour or part thereof: in addition to the rates 
otherwise prescribed in this award. 

4.5.32 Cleaning Down Brickwork: 
An employee required to clean down bricks using acids or other corrosive substances shall be supplied with gloves and be 
paid 41 cents per hour or part thereof: in addition to the rates otherwise prescribed in this award. 

4.5.33 Bagging: 
An employee engaged upon bagging brick or concrete structures shall be paid 42 cents per hour or part thereof: in 
addition to the rates otherwise prescribed in this award. 

4.5.34 Bitumen Work: 
An employee handling hot bitumen or asphalt or dripping materials in creosote shall be paid 55 cents per hour or part 
thereof: in addition to the rates otherwise prescribed in this award. 

4.5.35 Scaffolding Certificate Allowance: 
A tradesperson who is the holder of a scaffolding certificate or rigging certificate issued by the Department of Labour and 
Industry and is required to act on that certificate whilst engaged on work requiring a certified person shall be paid 46 
cents per hour or part thereof: in addition to the rates otherwise prescribed in this award but this allowance shall not be 
payable cumulative on the allowance for swing scaffolds. 

4.5.36 Dry Polishing or Cutting of Tiles: 
An employee required to dry polish tiles with a machine or to cut tiles with an electric saw shall be paid 55 cents per hour 
or part thereof: in addition to the rates otherwise prescribed in this award. 

4.5.37 Second-hand Timber: 
Where, whilst working with second-hand timber, an employees tools are damaged by nails, dumps or other foreign matter 
on the timber, he/she shall be entitled to an allowance of $1.56 per day on each day upon which their/her tools are so 
damaged, provided that no allowance shall be payable under this clause unless it is reported immediately to the 
employer's representative on the job in order that the claim may be proved. 

4.5.38 Roof Repairs: 
An employee engaged on repairs to roofs shall be paid 50 cents per hour or part thereof: in addition to the rates otherwise 
provided in this award. 

4.5.39 Computing Quantities: 
An employee, other than a leading hand, who is required to compute or estimate quantities of materials in respect of the 
work performed by others shall be paid $3.33 per day or part thereof: in addition to the rates otherwise prescribed in this 
award. 

4.5.40 Loads: 
Where bricks are being used the employee shall not be required to carry: 
(a) More than 40 bricks each load in a wheelbarrow (or a scaffold) to a height of 4.6 metres from the ground. 
(b) More than 36 bricks each load in a wheelbarrow over a height of 4.6 metres on a scaffold. 
The type of wheelbarrow shall be agreed upon with the union. 

4.5.41 Grinding Facilities: 
The employer shall provide adequate facilities for the employees to grind tools either at the job or at the employer's 
premises and the employees shall be allowed time to use the same whenever reasonably necessary. 

4.5.42 First Aid Outfit: 
On each job the employer shall provide sufficient supply of bandages and antiseptic dressings for use in case of accidents. 

4.5.43 Water and Soap: 
Water and soap shall be provided in each shop or on each job by the employer. 

4.5.44  
(a) The employer shall supply a safety helmet for each of their/her employees requesting one on any job where, 

pursuant to the regulations made under the Occupational Health & Safety Act 1984, an employee is required to 
wear such helmet. 

(b) Any helmet so supplied shall remain the property of the employer and during that time it is on issue the 
employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to ordinary use 
excepted. 

4.5.45 Provision of Boiling Water: 
The employer shall, where practicable provide boiling water for the use of their/her employees on each job at lunch time. 
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4.5.46 Sanitary Arrangements: 
The employer shall comply with the provisions of section 102 of the Health Act, 1911. 

4.5.47 Attendants on Ladders: 

No employees shall work on a ladder at a height of over 6.1 metres from the ground when such ladder is standing in any 
street, way or lane where traffic is passing to and fro, without an assistant on the ground. 

4.5.48 Electrical Sanding Machines: 

The use of electrical sanding machines for sanding down paint work shall be governed by the following provisions: 

(a) The weight of each such machine shall not exceed 5.9 kilograms. 

(b) Every employer operating any such machine shall endeavour to ensure that each such machine, together with all 
electrical leads and associated equipment, is kept in a safe condition and shall if requested so to do by any 
employee but not more often than once in any four weeks cause the same to be inspected under the provisions 
of the Electricity Act and the regulations made thereunder. 

(c) Employers shall provide and supply respirators of a suitable type, to each employee and shall maintain same in 
an effective and clean state at all times. 

(d) Where respirators are used by more than one employee, each such respirator shall be sterilised or a new pad 
inserted after use by each such employee. 

(e) Employers shall also provide and supply goggles of suitable type provided that the goggles with celluloid lenses 
shall not be regarded as suitable. 

(f) All employees shall use the protective equipment supplied when using electrical sanding machines of any type. 

4.5.49 Dam Walls: 

Adequate precautions shall be taken by all employers for the safety of workers employed on the retaining walls of dams.  
Any dispute as to the adequacy of precautions taken shall be referred to the Board of Reference. 

4.6 - FARES AND TRAVELLING TIME (OTHER THAN DISTANT WORK) 

4.6.1 Each employee required on any day to report directly to the job as distinct from the permanent depot to which such 
employee is attached (or where a permanent depot does not exist the Head Office of the employer shall be regarded as the 
permanent depot) and any employee referred to in paragraph (b) of Clause (5) of Clause 4.2. - Wages - shall be paid the 
following allowance to compensate for excess fares and travelling time from the employee's home to their place of work 
and return – 

(a) Within a radius of 50 km from such depot $13.30 per day. 

(b) Subject to the provisions of Clause 4.6.2, work performed at places beyond a radius of 50 km from the 
permanent depot shall be deemed to be distant work, unless the employer and the employees, with the consent 
of the union, agree in any particular case that the travelling allowance for such work shall be paid under this 
clause in which case an additional allowance of 65 cents per kilometre shall be paid for each kilometre in excess 
of the 50 kilometre radius; 

but an employee who is usually employed at their employer's principal place of business shall not be entitled to the 
foregoing allowance when required to start work at some other place unless he thereby incurs fares in excess of those 
incurred in travelling to and from their usual place of employment. 

4.6.2 Notwithstanding the foregoing, excepting clause 4.6.1(b) where such has application, the following provisions in lieu of 
Clause 4.6.1 shall apply to work carried out outside a radius of 50 kilometres from the General Post Office, Perth – 

(a) All employees required on any day to report directly to the job as distinct from the permanent depot to which 
such employee is attached (or where a permanent depot does not exist the main Post Office in the town in which 
a temporary depot is situated sha11 be regarded as the permanent depot) and the employee is thereby obliged to 
incur costs and travelling time both reasonably in excess of that which would normally be incurred in travelling 
to and from such depot, the allowances prescribed in Clause 4.6.1(a) hereof shall be payable. 

(b) This provision shall not apply in respect of any job where the employer has established a camp at or near the 
site of the work, and such camp is available to the employee in accordance with the camp provisions referred to 
in the "distant work" clause, provided that where such camp is more than one kilometre from the job and the 
employer does not provide free transport to and from the job, the employee shall be paid the allowance 
prescribed in clause 4.6.1. 

(c) Notwithstanding the foregoing, and in lieu thereof, on construction or maintenance work carried out by the 
Commissioner of Main Roads or branches of the Building Management Authority (other than the Architectural 
Division), workers under this award shall be allowed the same conditions as are prescribed by award or 
agreement for the majority of employees of the industry in which they are employed. 

4.6.3 Where transport to and from the job is provided by the employer from and to their depot or such other place more 
convenient to the employee as mutually agreed upon between the employer and the employee and such travelling is not 
covered by clause 4.6.2 (b) and (c), half the above rates shall be paid. 

4.6.4 Where the employer provides transport to and from the job the conveyance used for such transport shall be provided with 
suitable seating and weatherproof covering. 
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4.6.5 For travelling during working hours from and to the employer's place of business or from one job to another, a employee 
shall be paid by the employer at ordinary rates.  The employer shall pay all fares and reasonable expenses in connection 
with such travelling.  Provided that if an employer requests the employee to use their own vehicle, the employer shall pay 
a car allowance of not less than 73 cents per kilometre for each kilometre the employee travels in response to such 
request. 

4.7 - FARES AND TRAVELLING – PLUMBERS 
4.7.1 When required by the employer, employees shall start and/or cease work on the job site at the usual commencing and 

finishing times within which ordinary hours may be worked and shall be paid the following allowance: 
(a) Travel in own time and/or from work site: An employee who is required to travel in their own time to or from 

the work site within the defined radius from the respective centre (as defined) shall receive an allowance of one- 
quarter of an hour per day calculated at ordinary time rates travelling time in addition to the amount of fares as 
defined for each day on which he presents himself for work on the job. However, where the employer provides 
or offers to provide transport with suitable seating accommodation free of charge from an agreed picking up 
place to their place of work the fares shall not be payable; 

(b) Travel beyond defined radius: When working on jobs beyond the defined radius from the centre (as defined) the 
fares as defined and one-quarter of an hour's travelling time plus an allowance for travelling time calculated at 
the ordinary time rate of pay for the time required to travel to the job site and back from and to the defined 
radius and calculated at speed not exceeding the legal speed limit with a minimum payment of a quarter of an 
hour for each such journey.  Where an employee provides their own transport, an additional allowance of 14 
cents per kilometre shall be payable for the distance involved in travelling beyond the defined radius and return 
thereto, which shall compensate for any fares incurred by public transport. 

4.7.2 Transport during working hours:   
(a) Where an employee is required by an employer to travel to any other job site during the course of their daily 

engagement he shall be paid all fares necessarily incurred, except where transport is provided by the employer 
to and from such site, and all time spent in such travel shall be regarded as time worked. 

(b) Provided that where an employer requests an employee to use their own car to effect such a transfer and such 
employee agrees to do so the employee shall be paid an allowance at the rate of 73 cents per kilometre. 

4.7.3 Commencing and finishing at workshop: In the case of an employee who is normally required to report for and finish 
work at their employer's workshop and is transported to and from any job by their employer no allowance shall be paid. 

4.7.4 Definitions – 
(a) Radius and Fares - The radius shall be 50 kilometres and the fares shall be $8.90 per day. 
(b) Centre for employment – 

(i) The employer's normal base establishment or workshop; or 
(ii) The G.P.O. of Perth for all employers whose base establishment or workshop is within the defined 

radius from the said G.P.O.; or 
(iii) The local Post Office closest to the employer's establishment or workshop beyond the defined radius 

of the Perth G.P.O.; or 
(iv) In the case of employees sent to distant work (as defined) the place at which such employees are 

domiciled with the approval of their employer, for the distant work. 
(v) An employer having selected (i), (ii) or (iii) as the centre shall not change without one month's prior 

notice to each employee. 
4.8 - SUPPORTED WAGE SYSTEM 

4.8.1 Workers eligible for a supported wage 
(a) This Clause defines the conditions that will apply to employees who, because of the effects of a disability, are 

eligible for a supported wage under the terms of the award. In the context of this Clause, the following 
definitions will apply: 

(b) “Supported Wage System” means the Commonwealth Government system to promote employment for people 
who cannot work at full award wages because of a disability, as documented in “Supported Wage System: 
Guidelines and Assessment Process”. 

(c) “Accredited assessor” means a person accredited by the management unit established by the Commonwealth 
Government under the Supported Wage System to perform assessment of an individual's productive capacity 
within the Supported Wage System. 

(d) “Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(e) “Assessment instrument” means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

4.8.2 Eligibility criteria 
(a) Employees covered by this Clause will be those who are unable to perform the range of duties to the 

competence level required within the class of work for which the employee is engaged under the award, because 
of the effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a 
Disability Support Pension. 
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(b) This Clause does not apply to any existing employee who has a claim against the employer, which is subject to 
the provisions of workers’ compensation legislation, or any provision of the award relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

(c) This Clause also does not apply to employers in respect of their facility, programme, undertaking, service or the 
like which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider 
and sheltered employer to people with disabilities who are in receipt of or eligible for a Disability Support 
Pension, except with respect to an organisation which has received recognition under s10 or s12A of the Act, or 
if a part only has received recognition, that part. 

4.8.3 Supported wage rates 
Employees to whom this Clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
the award for the class of work for which the person is performing according to the following schedule: 

Assessed 
capacity (per 

paragraph 
4..3.4) 

% of 
applicable 
award rate 

10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90%  

(Provided that the minimum amount payable shall be not less than $61 per week).  
*Where an employee’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

4.8.4 Assessment of capacity 
(a) For the purpose of establishing the percentage of the award rate to be paid to the employees, the productive 

capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either: 

(b) the employer and the union, in consultation with the employee, or if desired by any of these; or 
(c) the employer and an accredited assessor from a panel agreed by the parties to the award and the employee. 

4.8.5 Lodgement of assessment instruments 
(a) All assessment instruments under the conditions of this Clause, including the appropriate percentage of the 

award wage rate to be paid to the employee, shall be lodged by the employer with the Registrar of the WAIRC. 
(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the 

union is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and 
shall take effect unless an objection is notified to the Registrar within 10 working days. 

4.8.6 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

4.8.7 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by 
the provisions of this Clause will be entitled to the same terms and conditions of employment as all other employees 
covered by the award paid on a pro rata basis.  

4.8.8 Workplace adjustment 
An employer wishing to employ a person under the provisions of this Clause shall take reasonable steps to make changes 
in the workplace to enhance the employees' capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

4.8.9 Trial period 
(a) In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person 

under the provisions of this Clause for a trial period not exceeding 12 weeks, except that in some cases 
additional work adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period, the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be not less than $61 per week. 
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(d) Work trials should include induction or training as appropriate to the job being trialled. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under Clause 4.3.4. 

4.8.10 Meal Money 
(a) Where an employee is required to continue working after the usual finishing time for more than one hour, 

he/she shall be paid $11.70 for the purchase of any meal required.  This amount shall be varied in accordance 
with any variations of Schedule 1, Part II – Meals, of the Government Officers Salaries, Allowances & 
conditions Award 1989. 

(b) Meal money shall be paid prior to the meal period on the day upon which the overtime is to be worked. 
5. - ALLOWANCES AND FACILITIES 

5.1 - APPRENTICES 
5.1.1 Subject to the provisions of this clause the Apprenticeship Regulations, 1972 (hereinafter referred to as the 

"apprenticeship regulations") applicable to carpentry and joinery, plumbing, painting, signwriting and glazing apprentices 
and the Building Trades Apprenticeship regulations (hereinafter referred to as the "building trades apprenticeship 
regulations") applicable to bricklaying, stonemasonry and plastering apprentices are incorporated in and form part of this 
award. 

5.1.2 Subject to regulation 39 (2) of the "apprenticeship regulations" of, as the case may be, regulation 13 (b) of the "building 
trades apprenticeship regulations" the maximum number of apprentices to be taken by an employer shall be as follows – 
(a) Carpentry and joinery – 

One apprentice to every two or fraction of two journeymen provided the fraction shall not be less than one. 
(b)  Plumbing – 

One apprenticeship to every two or fraction of two journeymen provided the fraction shall not be less than one. 
(c)  Painting, signwriting or glazing – 

One apprentice to every three or fraction of three journeymen provided the fraction shall not be less than one. 
(d)  Bricklaying – 

One apprentice to every three or fraction of three journeymen provided the fraction shall not be less than one. 
(e)  Stonemasonry – 

One apprentice to every three or fraction of three journeymen provided the fraction shall not be less than one. 
(f) Plastering – 

One apprentice to every three or fraction of three journeymen provided the fraction shall not be less than one. 
5.1.3 Except as hereinafter provided every agreement of apprenticeship other than to the plumbing trade shall be for a period of 

four years unless, with the approval of the Commission, or, as the case may be, the Building Trades Apprenticeship 
board, that period is reduced or deemed to have been commenced prior to the date of the agreement, provided that: 
(a) Where the apprentice has completed the 11th year of schooling and has obtained the Achievement Certificate, 

the High School Certificate or Junior Certificate of the Public Examinations Board in such subjects as the 
appropriate Apprenticeship Advisory Board or, as the case may be, the Building Trades Apprenticeship Board 
determines and has the vocational aptitude for the trade concerned, he may be allowed a credit to reduce the 
period to three and a half years; and 

(b) Where the apprentice has completed the 12th year of schooling and has obtained the High School Certificate or 
Leaving Certificate of the Public Examinations Board in such subjects as the appropriate Apprenticeship 
Advisory Board or, as the case may be, the Building Trades Apprenticeship Board determines and has the 
vocational aptitude for the trade concerned, he may be allowed a credit to reduce the period to three years. 

5.1.4 No apprentice shall be taken to the carpentry and joinery trade except where specifically decided otherwise by the 
Carpenters and Joiners' Apprenticeship Board unless he has completed three years at High School (or the 10th year of 
schooling) or has evidence to show that by subsequent study an equivalent educational level has been reached. 

5.1.5 Except as hereinafter provided every agreement of apprenticeship to the plumbing trade sha11 be for a period of four 
years un1ess with the approval of the Commission that period is reduced or deemed to nave commenced prior to the date 
of agreement provided that:- 
(a) Where the apprentice has completed the 10th year of schooling and has obtained the Achievement Certificate, 

High School Certificate or Junior Certificate of the Public Examinations Board in such subjects as the Plumbers' 
Apprenticeship Advisory Board determines and has the vocational aptitude for the trade concerned, the period 
of apprenticeship shall be four years; and 

(b) Where the apprentice has completed the 11th year of schooling and has obtained the Achievement Certificate, 
the High School Certificate or Junior Certificate of the Public Examinations Board in such subjects as the 
Plumbers' Apprenticeship Advisory Board determines and has the vocational aptitude for the trade concerned, 
he may be allowed a credit to reduce the period to three and a half years; and 

(c) Where the apprentice has completed the 12th year of schooling and has obtained the High School Certificate or 
Leaving Certificate of the Public Examinations Board in such subjects as the Plumbers' Apprenticeship 
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Advisory Board determines and has the vocational aptitude for the trade concerned, he may be allowed a credit 
to reduce the period to three years. 

5.1.6 Any person under the age of 21 years who has satisfactorily completed an approved pre- apprenticeship course conducted 
by the Technical Education Division of the Education Department may be indentured as an apprentice to carpentry or 
joinery, bricklaying or plumbing on a three year term of apprenticeship. 

5.1.7 In this Clause "approved" means approved by the Carpentry and Joinery Apprenticeship Advisory Board, the Building 
Trades Apprenticeship Board or the Plumbers Apprenticeship Advisory Board as the case may be. 

Wage (per week) Per cent of Tradesman's Rate 

(i) Four year term - % 

First year 42 

Second year 55 

Third year 75 

Fourth year 88 

(ii) Three and a half year term -  

First six months 42 

Next year 55 

Next following year 75 

Final year 88 

(iii) Three year term -  

First year 55 

Second year 75 

Third year 88 

5.1.8 For the purpose of this Clause "Tradesman's Rate means the sum of the basic wage and margin payable to an adult male 
fitter under the Engineering Trades (Government) Award No 29, 30 and 31 of 1961 and 3 of 1962 as amended. 

5.1.9 Disabilities allowance (per week). 
5.1.10 Where an apprentice works in circumstances which would entitle a tradesman to the disabilities allowance prescribed in 

Clause 4.2. - Wages, the following extra rate shall be paid to that apprentice – 

(i) Four year term (per cent of disabilities allowance per week) % 

 First year 40 

 Second year 72 

 Third year 95 

 Fourth year 100 

(ii) Three and a half year term (per cent of disabilities allowance per week)  

 First six months 40 

 Next year 72 

 Next following year 95 

 Final year 100 
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(iii) Three year term (per cent of disabi1ities allowance per week) % 

 First year 58 

 Second year 95 

 Third year 100 

5.1.11 Tool Allowance (per week) 
Apprentices shall not be entitled to a tool allowance in their first and second year, but shall be entitled to the same amount 
as is payable to tradesmen (if any) in the third and subsequent years of apprenticeship. 

5.1.12 The employer shall be under no obligation to teach an apprentice to carpentry and joinery any work in connection with 
metal ceilings where that work is not performed by such employer. 

5.1.13 The employer shall provide each apprentice to painting with a putty knife, stripper and duster during their first year of 
apprenticeship. 

5.1.14 An apprentice to painting or signwriting shall not be registered in accordance with the provisions of this award until a 
certificate to the effect that he does not suffer any disability by reason of colour blindness has been lodged with the 
Registrar. 

5.1.15 An apprentice to painting or signwriting shall undertake a vocational aptitude test. 
5.1.16 Subject to regulation 25 of the "apprenticeship regulations" or, as the case may be, regulation 15 (a) and (b) of the 

"building trades apprenticeship regulations" the period during which an apprentice is to attend vocational classes or 
classes of instruction shall be – 
(a) in the case of an apprentice to bricklaying, carpentry and joinery, painting, signwriting, or glazing – 
 seven weeks in each of the first and second school years in their apprenticeship and four weeks in the next 

school year in continuous periods or one or more weeks except that an apprentice referred to in Clause (6) 
hereof shall attend classes for four weeks in each of the school years in their apprenticeship unless he is required 
to attend a Government or other approved technical school where the Technical Education Division of the 
Education Department does not have the necessary facilities for such classes in which case he shall be deemed 
to be covered by paragraph (b) of this Clause. 

(b) in the case of an apprentice to stonemasonry or plastering – 
 eight hours per week for the first and second school years in their apprenticeship and eight hours per fortnight 

for the next school year except that an apprentice referred to in Clause (6) of the clause shall attend such classes 
for eight hours per fortnight for the first and second school years in their apprenticeship. 

(c) in the case of an apprentice to plumbing – 
 eight hours per week for the first and second school years in their apprenticeship and eight hours per fortnight 

for the next school year except that an apprentice referred to in Clause (6) of this clause shall attend such classes 
for eight hours per fortnight for the first and second years in their apprenticeship. 

5.1.17 If, through no fault of their own, an apprentice fails to attend a period of training in any week, fortnight or year as 
prescribed that period shall be made up during the final year of their apprenticeship if the employer and the Technical 
Education Division so arrange. 

5.1.18 Subject to regulation 28 of the "apprenticeship regulations" or, as the case may be, regulation 15 (1) of the "building 
trades apprenticeship regulations" an apprentice from any district in a country area where an appropriate technical class is 
not established shall attend an approved technical centre for two weeks' training each year without loss of pay. 

5.1.19 On the completion of the probationary period an apprentice shall be supplied with tools as selected by the foreman up to 
the value of - 

Carpentry and Joinery - $ 

Joiners Shop 202.90 

Other 220.90 

Plumbing 191.20 

Painting, Signwriting and Glazing 61.60 

Bricklaying 137.20 

Plastering 151.60 

 



86 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1051 
 

5.1.20 All time lost through sickness shall be paid for in accordance with Clause 6.2. - Sick Leave of this award which shall 
apply to apprentices in lieu of regulation 35 of the "Apprenticeship regulations" or, as the case may be, regulation 9 of the 
"building trades apprenticeship regulations". 

5.2 – PROVISION OF APPLIANCES 
5.2.1 Builders' Labourers –  
 Employers shall provide all necessary plant and tools free of charge. 
5.2.2 Carpenters –  
 The employer shall provide the following tools when they are required on the job: 
 Dogs and clamps of all descriptions, bars of all descriptions, augers of all sizes, bits not ordinarily used in a brace, all 

hammers except claw hammers, glue pots and brushes, dowel plates, trammels, hand and thumb screws, soldering irons, 
spanners from three-quarters of an inch upwards, and all power driven tools and machines and drill bits used in machines 
on construction jobs. 

5.2.3 Painters –  
 The employer shall provide all tools in connection with the painting trade, excepting putty knife, strippers, scissors, 

duster, paperhanging brush, roller, two lining fitches, a two-foot rule, hammer and hacking knife. 
5.2.4 Signwriters –  
 Signwriters shall provide themselves with a full set of pencils and fitches, rest stick, wash leather and a two-foot rule. 
5.2.5 Plasterers –  
 The employer shall supply all floating rules, darbies, trammels, centres, buckets and sieves. Stands for plasterers' mortar 

boards not less than two feet six inches from the ground or where practicable and safe from a scaffold level shall be 
provided for the plasterer by the employer when requested. 

5.2.5 Plumbers – 
 The following tools shall be provided by the employer: 

(a) Metal pots, plumbing irons, mandrils, long dummies, stocks and dies for iron and brass pipes, cutters, all tongs 
over twelve inches, vices, hack saw blades, taps and chisels for brick and concrete; and 

(b) the employer shall also supply all tools required for work to be performed on wrought iron and lead pipes over 
two inches in diameter and a worker shall supply only the usual kit bag of tools. 

5.2.6 Plumbers shall supply themselves with all the tools set out hereunder: 
 1-24oz. claw hammer; 1-gimpy hammer; 1-ball pein hammer; 1-cross pein hammer; 1-18 inch pinch bar; 1-1/2 in. hand 

drill; 1-set twist drills, 1/16 in. to 1/2 in. inclusive; 1-ratchet wood brace; 1-set wood bits (rough cut) 1/4 in., 5/16 in., 1/2 
in., 3/4 in., 1 in., 1-1/4 in., 1-10 in. wood rasp; 1-12 in. half round file; 1-10 in. round file; 1-plugging chisel; 1-set star 
drills 1/4 in, 3/8 in., 1/2 in., 3/4 in.; 1-set screwdrivers 6 in., 8 in., 12 in.; 1-multi-pliers; 1-gas pliers; 1-18 in. stilson 
wrench; 1-14 in. stilson wrench; 1-14 in. footprints; 1-10 in. footprints; 1-12 in. crescent spanner; 1-8 in. crescent 
spanner; 1-12 in. straight tin snips; 1-weiss snips; 1-steel compass 9 in; 1-mitre square 8 in.,; 1-soldering head or 24 oz. 
soldering iron; 1-24 in. spirit level; 1-line level; 1-100 ft. ny1on line; 1-plumb bob and line; 1-prick punch; 1-rivet set; 1-
grooving tool; 1-flat lead dresser; 1-lead bossing mallet; 1-bench bolt; 1- flaring block and drift 1/2 in., 3/4 in., 1 in., 1-1/2 
in. copper tube bending spring; 1-3/4 in. copper tube bending spring; 1-hacksaw; 1-gauging trowel; 1-nail bag; 1-12 ft. 
tape (steel); 1- keyhole saw set; 1-set cold chisels 4 in., 6 in., 8 in., 12 in.; 1-set wood chisels 1/2 in., 3/4 in., 1/in.; 1-tool 
box and lock; 1-hand saw 26 in. 

5.2.7 Bricklayers - The employer shall supply scrutch combs and blades when required. 
5.2.8 A worker in receipt of a tool allowance shall provide himself with all necessary tools kept in suitable condition for the 

performance of their work (other than those tools to be provided by the employer in accordance with this clause). 
5.2.9 An employee who fails to provide all such tools when required shall be guilty of a breach of this award and shall not be 

entitled to the tool allowance prescribed in Clause 4.2. - Wages until he complies with this clause. 
5.2.10 The employer shall supply all tools required for work to be performed by apprentices. 
5.2.11 Where the employer supplies the apprentice with the usual kit of tools, other than those prescribed by this clause to be 

otherwise supplied by the employer, the employer shall be entitled to deduct any tool allowance payable under Clause 4.2 
- Wages until the amount expended on the initial purchase has been recovered or the indenture completed whichever 
occurs first. 

5.2.12 Where an apprentice successfully completes their indenture and has acquired the usual kit of tools as set out in this clause, 
the apprentice shall be entitled to retain that tool kit without deduction as their property. 

5.3 – PROTECTION OF EMPLOYEE TOOLS 
5.3.1 Carpenters and Joiners - The employer shall provide a waterproof and reasonable secure place where the employees' tools 

(when not in use) may be locked up apart from the employer's plant or material. 
5.3.2 Other Employees - The employer shall, when practicable, provide a reasonably secure place on each job for the 

safekeeping of the employees' tools when not in use. 
5.3.3 The employer shall indemnify an employee in respect of any tools of the employee stolen if the employer's failure to 

comply with this clause is a material factor in contributing to the stealing of the tools. 
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5.4 - CHANGE ROOM 
Where no other reasonably suitable place is available, the employer shall (unless it is impracticable to do so) provide on each job, a 
suitable and convenient change room where the employees may change their clothes. The change room shall not be used for storing 
lime, cement or other similar materials. 

5.5 - POSTING OF AWARD & UNION NOTICES 

No employer shall prevent an official of the union from posting a copy of this award or any union notice in a suitable place on any 
job. 

5.6 – DISTRICT ALLOWANCES 

5.6.1 For the purposes of this clause the following terms shall have the following meaning: 

(a) "dependant" in relation to an employee means: 

• a spouse; or 

• where there is no spouse, a child or any other relative resident within the State who rely on the 
employee for their main support; who does not receive a district or location allowance of any kind. 

(b) "partial dependant" in relation to an employee means:  

• a spouse; or 

• where there is no spouse, a child or any other relative resident within the State who rely on the 
employee for their main support;  

 who receives a district or location allowance of any kind less than that applicable to an employee without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(c) "spouse" means an employee's spouse including de facto partner. 

5.6.2 For the purposes of this clause, the boundaries of the various districts shall be as described hereunder and as delineated on 
the plan Schedule A –District Allowance of this Award. 

5.6.3 For the purposes of this clause, a district shall mean: 

(a) The area within a line commencing on the coast; thence east along lat. 28 to a point north of Tallering Peak, 
thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat. 32 and long. 119; thence south along long. 119 to coast. 

(b) That area within a line commencing on the south coast at long. 119 then east along the coast to long. 123; then 
north along long. 123 to a point on lat. 30; thence west along lat. 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat. 26; then along lat. 26 to long. 123; thence south along 
long. 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat. 24; thence east to the South Australian Border; thence 
south to the coast; thence along the coast to long. 123 thence north to the intersection of lat. 26; thence west 
along lat. 26 to the coast. 

(e) That area of the State situated between the lat. 24 and a line running east from Carnot Bay to the Northern 
Territory. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 

5.6.4 An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule A of this Award, 
for the district in which the employee's headquarters is located.  Provided that where the employee's headquarters is 
situated in a town or place specified in Column III of Part II of Schedule B, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as prescribed in Column IV of Part II of Schedule A. 

5.6.5 An employee who has a dependant shall be paid double the district allowance prescribed by Clause 5.6.2 for the district, 
town or place in which the employee's headquarters is located. 

5.6.6 Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by Clause 5.6.2 plus an allowance equivalent to the difference between the rate of district or 
location allowance the partial dependant receives and the rate of district or location allowance the partial dependant 
would receive if he or she was employed in a full time capacity under the Award, Agreement or other provision 
regulating the employment of the partial dependant. 

5.6.7 When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

5.6.8 When an employee is on long service leave or other approved leave with pay (other than annual recreational leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependant/s or partial 
dependant/s remain in the district in which the employee's headquarters are situated. 

5.6.9 When an employee leaves their or her district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

5.6.10 Except as provided in Clause 5.6.9 of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping allowance. 
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5.6.11 When an employee is provided with free board and lodging by the employer the allowance shall be reduced to two-thirds 
of the allowance the employee would ordinarily be entitled to under this clause. 

5.6.12 An employee who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis.  The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by this award.  That proportion of the appropriate allowance shall be payable to the employee. 

5.6.13 The rates expressed in Part II of this award shall be adjusted administratively every twelve (12) months, effective from 
the first pay period to commence on or after the first day of July in each year, in accordance with the official Consumer 
Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter by the Australian 
Bureau of Statistics. 

5.6.14 The rates agreed, in accordance with the above formula, by the parties shall then be lodged with the Registrar of the 
Western Australian Industrial Relations Commission. 

5.7 – TRAINEESHIPS 

5.7.1 Definitions 

(a) “Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of 
school based traineeships), and has regular and stable hours of work each week, to allow training to occur. 
Wages and entitlements accrue on a pro-rata basis. 

(b) “Traineeship” means a full time or part time structured employment based training arrangement approved by the 
Western Australian Department of Education and Training where the trainee gains work experience and has the 
opportunity to learn new skills in a work environment. On successful completion of the traineeship the trainee 
obtains a nationally recognised qualification. 

(c) “Traineeship Training Contract” means the agreement between the employer and the trainee that provides 
details of the traineeship and obligations of the employer and trainee and is registered with the Western 
Australian Department of Education and Training. 

(d) “Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and 
what will be conducted on-the-job and how the Registered Training Organisation will assist in ensuring the 
integrity of both aspects of the training and assessment process. 

5.7.2 Traineeships 

(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 
employees or volunteers or reduce the hours worked by existing employees. 

(b) Training conditions 

 The arrangements between the employer and the trainee in relation to training are as specified in the Traineeship 
Training Agreement, as administered by the Department of Education and Training. 

(c) Employment conditions 

(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 
particular traineeship is established; 

(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 
sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the training plan.  However, except for absences provided for 
under the relevant award/s, failure to attend for work or training without an acceptable cause will 
result in loss of pay for the period of the absence; and 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected.  When overtime and shift work are worked the relevant allowances and 
penalties of the relevant award, based on the training wage stated in paragraph (d) will apply.  No 
trainee shall work overtime or shift work on their own. 

(d) Wages 

 The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for 
employees up to and including 20 years of age.  Adult trainees will be paid the rate prescribed under the 
Minimum Conditions of Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more 
years of age. 

5.8 – SALARY PACKAGING 

5.8.1 An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 
clause and Australian Taxation Office requirements. 

5.8.2 Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing toward 
the Total Employment Cost (TEC) – as defined in Clause 5.8.3 of an employee, can be reduced by and substituted with 
another or other benefits. 
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5.8.3 The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base wage; 
(b) other cash allowances; 
(c) non-cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

5.8.4 Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

5.8.5 Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for 
calculating wage related entitlements specified in the relevant award/s. 

5.8.6 Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-packaged) 
wage amount regardless of whether an employee participates in a salary packaging arrangement with their employer. 

5.8.7 A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 

5.8.8 A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 
employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

5.8.9 In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

5.9 - UNION FACILITIES FOR UNION REPRESENTATIVES 

5.9.1 The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace and agency. 

5.9.2 The employer recognises that, under the union’s rules, union representatives are delegates representing members within a 
specific worksite. 

5.9.3 The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 

5.9.4 The union will advise the employer in writing of the names of the union representatives in the agency. 

5.9.5 The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 
following: 
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 6.9 - Leave to Attend Union Business of the 
award; 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols; 

(c) A noticeboard for the display of union materials including broadcast email facilities; 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with clause 6.8 

– Trade Union Training Leave of the award. Country representatives will be provided with appropriate travel 
time; 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them; 

(f) Access to awards, agreements, policies and procedures; 
(g) Access to information on matters affecting employees in accordance with clause 7. – Consultation in the 

agreement; and 
(h) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
5.9.6 The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative 
5.10 - PROHIBITION OF JUNIOR EMPLOYEES 

5.10.1 Except as provided in Clause 5.10.2, the employment of junior employees (except apprentices) on any work which, if 
performed by an adult employee, would be subject to the provisions of this Award, is prohibited unless the consent of the 
appropriate union is in each case first obtained. If any junior employee (except an apprentice) is so employed, such 
employee shall be paid not less than the wage of an adult performing similar work. 
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5.10.2 A junior employee engaged on work for which an apprenticeship is provided for in this award and who is not registered 
as a probationer pursuant to regulation 5 of the Apprenticeship Regulations, shall be paid not less than the wage 
prescribed in Clause 4.2. - Wages for adult employees performing similar work. 

5.10.3 Provided that this Clause shall not apply to any employee engaged with a view to apprenticeship. Such an employee shall 
be entitled to the rate prescribed by this award for an apprentice in their first year. 

5.11 - MIXED FUNCTIONS 

An employee engaged for more than two hours during one day on duties carrying a higher rate than their ordinary classification 
shall be paid the higher rate for such day. If for two hours or less during one day he shall be paid the higher rate for the time 
worked. 

6. – LEAVE 

6.1 Annual Leave 

(a) Except as hereinafter provided a period of 152 hours' annual leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee by his employer after a period of twelve months' 
continuous service with such employer. 

(b) "Ordinary Wages" for an employee other than a shift worker shall mean the rate of wage the employee has 
received for the greatest proportion of the calendar month prior to his taking the leave. 

(c) "Ordinary Wages" for a shift worker shall mean the rate of wage the shift worker would receive under Clause 
3.3 - Shift Work of the award according to the employee's roster or projected roster including Saturday and 
Sunday shifts. 

(d) A seven day shift worker, i.e. a shift worker who is rostered to work regularly on Sundays and holidays shall be 
allowed one week's leave in addition to the leave to which he is otherwise entitled under this clause. 

(e) Where an employee with twelve months continuous service is engaged for part of a qualifying twelve monthly 
period as a seven day shift worker, he shall be entitled to have the period of annual leave to which he is 
otherwise entitled under this clause increased by one-twelfth of a week for each completed month he is 
continuously so engaged. 

(f) If any award holiday falls within an employee's period of annual leave and is observed on a day which in the 
case of that employee would have been an ordinary working day, there shall be added to that period one day 
being an ordinary working day for each holiday observed as aforesaid. 

(g) When work is closed down for the purpose of allowing annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such period for the number of days leave due to them. 

(h) Provided that nothing herein contained shall deprive the employer of his right to retain such workers during the 
close down period as may be required. 

(i) If after one month's continuous service in any qualifying twelve monthly period an employee lawfully leaves his 
employment or his employment is terminated by the employer through no fault of the employee, the employee 
sha11 be paid 2.92 hours pay at his ordinary rate of wage in respect of each completed week of continuous 
service in that qualifying period except that, in the case of an employee referred to in clauses 6.1.(d) &(e) he 
shall be paid 3.65 hours pay at the rate in respect of each completed week of continuous service. 

(j) In addition to any payment to which he may be entitled under Clause 6.1(i) of this clause, an employee whose 
employment terminates after he has completed a twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect of that qualifying period, shall be given payment in lieu 
of that leave unless – 

(i) he has been justifiably dismissed for misconduct; and 

(ii) the misconduct for which he has been dismissed occurred prior to the completion of that qualifying 
period. 

(k) An employee may be rostered off and granted annual leave with payment of ordinary wages as prescribed prior 
to his having completed a period of twelve months' continuous service, in which case should the services of 
such employee terminate or be terminated prior to the completion of twelve months' continuous service, the said 
employee shall refund to the employer the difference between the amount received by him for wages in respect 
of the period of his annual leave and the amount which would have accrued to him by reason for the length of 
his service up to the date of the termination of his services. 

(l) Subject to clause 6.1(m) of this subclause, when computing the annual leave due under this clause, no deduction 
shall be made from such leave in respect of the period that an employee is on annual leave and/or holidays. 
Provided that no deduction shall be made for any approved period an employee is absent from duty through 
sickness, with or without pay, unless the absence exceeds three calendar months, in which case deduction may 
be made for such excess only. 

(m) Approved periods of absence from work caused through accident sustained in the course of employment shall 
not be considered breaks in continuity of service, but the first six months only of any such period shall count as 
service for the purpose of computing annual leave. 
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6.1.2 Annual Leave Loadings – 
(a) Day Workers: An employee proceeding on annual leave shall be paid, in addition to the ordinary payment for 

such leave, a loading of 17 1/2% calculated on the award rate of pay with respect to a maximum of four weeks' 
leave. 

(b) Provided that the maximum loading payment shall not exceed the amount set out in the Australian Bureau of 
Census and Statistics Publication for "average weekly earnings per male employed unit" in Western Australia 
for the September quarter immediately preceding the date the leave became due. 

(c) Shift Workers: A shift worker who is in receipt of an additional weeks' leave provided for in accordance with 
clause 6.1(d) of this clause, shall receive where the payment on annual leave, including shift and weekend 
penalties as defined in Clause 6.1.(c)  is less than 20% in addition to the classified rate of pay prescribed in 
Clause 4.2- Wages for five weeks' leave, a loading which will produce an amount equal to 20% in addition to 
the award rate of pay for a maximum of five weeks. Provided that the payment shall not exceed five- fourths of 
the amount referred to in Clause 6.2(b) hereof, but this limitation will not affect an employee's entitlement to 
any additional payment by way of shift or weekend penalties under Clause 6.1 (b) of this clause should those 
penalties exceed 20%. 

6.1.3 The loading prescribed by this subclause shall apply to proportionate leave on termination. 
6.1.4 By agreement between the employer and employee annual or annual and accumulated leave may be taken in not more 

than two periods but neither of such periods shall be less than two weeks. 
6.1.5 In taking annual leave, if an employees entitlement expires part way through a day, the employee shall have the option of 

resuming duty for that full day or take the balance of the day as approved leave without pay. 
6.1.6 Any annual leave entitlement accumulated to an employee as at April 25, 1982 shall be adjusted in hours in the ratio of 38 

to 40. 
6.1.7 The provisions of this clause, shall not apply to casual employees. 
6.1.8 Employees continue to accrue annual leave while on paid leave for the following purposes: 

(a) annual leave; 
(b) long service leave; 
(c) observing a public holiday prescribed by this award; 
(d) sick leave; 
(e) carers’ leave;  
(f) bereavement leave;  
(g) parental leave; and 
(h) workers’ compensation, except for that portion of an absence that exceeds six months in any year. 

6.1.9 Employees continue to accrue annual leave while on unpaid sick leave except for that portion of an absence that exceeds 
three months. 

6.1.10 Employees do not accrue annual leave when absent on approved periods of leave without pay that exceed 14 consecutive 
calendar days. 

6.2 - SICK LEAVE 
6.2.1 For the purposes of this Clause, “continuous service” shall not include any period: 

(a) exceeding 14 calendar days in one continuous period during which an employee is absent on leave without pay. 
In the case of leave without pay that exceeds 14 calendar days, the entire period of such leave without pay is 
excised in full; 

(b) which exceeds six months in one continuous period during which an employee is absent on workers’ 
compensation. Only that portion of such continuous absence that exceeds six months shall not count as 
“continuous service”; or 

(c) which exceeds three months in one continuous period during which an employee is absent on sick leave without 
pay. Only the portion of such continuous absence that exceeds three months shall not count as “continuous 
service”. 

6.2.2 Entitlement 
(a) The employer shall credit fulltime employees with 76 hours of sick leave credits for each 12 month period of 

continuous service. 
(b) This sick leave entitlement accrues pro rata on a weekly basis. 
(c) On the completion of each year, unused sick leave credits will accumulate. 
(d) An employee employed on a fixed term contract shall receive the same entitlement as a permanent employee. 
(e) A part time employee shall be entitled to the same sick leave credits as a full time employee, but on a pro rata 

basis according to the number of hours worked each fortnight.  Payment for sick leave shall only be made for 
those hours that would normally have been worked had the employee not been on sick leave. 

(f) Sick leave may be taken on an hourly basis or part thereof. 
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(g) Payment may be adjusted at the end of each accruing year, or at the time the employee leaves the service of the 
employer in the event of the employee being entitled by service subsequent to the sickness in that year to a 
greater allowance than that made at the time the sickness occurred. 

6.2.3 Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence that 
would satisfy a reasonable person of the entitlement. 

(b) The number of sick days which may be granted without production of evidence that would satisfy a reasonable 
person required by Clause 6.2.3 (a) shall not exceed, in aggregate, five working days in any one accruing year. 

(c) An employee shall, as soon as reasonably practicable, notify the employer of their inability to attend for work, 
the nature of their illness or injury and the estimated duration of the absence.  

(d) Other than in extraordinary circumstances, the notification required by Clause 6.2.3 (c) shall be given to the 
employer within 24 hours of the commencement of the absence. 

(e) Other than as provided for in this paragraph, an employee is unable to access sick leave while on any period of 
annual or long service leave. 

(f) Where an employee is ill during a period of annual leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness, the employee was 
confined to their place of residence or a hospital for a period of at least seven consecutive calendar days, the 
employer shall grant sick leave for the period during which the employee was so confined and reinstate annual 
leave equivalent to the period of confinement. 

6.2.4 Payment for replaced annual leave shall be at the wage rate applicable at the time the leave is subsequently taken 
provided that, where the annual leave loading prescribed in Clause 6.1 - Annual Leave has been paid to the employee 
with respect to the replaced annual leave, it shall be deemed to have been paid. 

6.2.5 Where an employee is ill during a period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness, the employee was confined 
to their place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

6.2.6 In exceptional circumstances, the employer may approve the conversion of an employee's sick leave credits to half pay to 
cover an absence on sick leave due to illness. 

6.2.7 An employee is unable to access sick leave while on any period of leave without pay. 

6.2.8 The provisions of this Clause with respect to payment do not apply to employees whose injury or illness is the result of 
the employee’s own misconduct. 

6.2.9 Workers’ compensation 

(a) Where an employee suffers a disability within the meaning of section 5 of the Workers' Compensation and 
Injury Management Act 1981 (WA) which necessitates that employee being absent from duty, sick leave with 
pay shall be granted to the extent of sick leave credits.  

(b) In accordance with section 80 (2) of the Workers' Compensation and Injury Management Act 1981 (WA), 
where the claim for workers’ compensation is decided in favour of the employee, sick leave credits are to be 
reinstated and the period of absence granted as sick leave without pay. 

6.2.10 Portability 

 Where: 

(a) an employee was, immediately prior to being employed by the employer, employed in the service of the public 
service of Western Australia or any other state body of Western Australia; and 

(b) the period of employment between the date when the employee ceased previous employment and the date of 
commencing employment with the employer does not exceed one week or any other period approved by the 
employer; 

(c) the employer will credit the employee additional sick leave credits equivalent to those held at the date the 
employee ceased previous employment. 

6.2.11 Unused sick leave will not be cashed out or paid out when an employee ceases their employment. 

6.2.12 The provisions of this Clause do not apply to casual employees. 

6.3 - CARERS’ LEAVE 

6.3.1 An employee is entitled to use, each year, up to five days of the employee’s sick leave entitlement to be the primary care 
giver of a member of the employee’s family or household who is ill or injured and in need of immediate care and 
attention. 

6.3.2 An employee shall, wherever practical, give the employer notice of the intention to take carers’ leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence, an employee shall notify the employer as soon as 
possible on the first day of absence. Where possible, an estimate of the period of absence from work shall be provided. 
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6.3.3 An employees shall provide, where required by the employer, evidence to establish the requirement to take carers’ leave. 
An application for carers’ leave exceeding two consecutive working days shall be supported by evidence that would 
satisfy a reasonable person of the entitlement. 

6.3.4 The definition of “family” shall be the definition of “relative” contained in the Equal Opportunity Act 1986.  That is, a 
person who is related to the employee by blood, marriage, affinity or adoption and includes a person who is wholly or 
mainly dependent on, or is a member of the household of, the employee. 

6.3.5 Carers’ leave may be taken on an hourly basis or part thereof. 
6.4 - PUBLIC HOLIDAYS 

6.4.1 The following days or the days observed in lieu shall, subject to the provisions of this Clause, be allowed as holidays 
without deduction of pay: 

 New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day.  

6.4.2 Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named 
in this Clause. 

6.4.3 When any of the days mentioned in Clause 6.4.1 (a) fall on a Saturday or a Sunday, the holiday shall be observed on the 
next succeeding Monday and, when Boxing Day falls on a Sunday or a Monday, the holiday shall be observed on the next 
succeeding Tuesday. In each case, the substituted day shall be a holiday without deduction of pay and the day for which it 
is substituted shall not be a holiday. 

6.4.4 Whenever any of the days referred to in Clause 6.4.1 (a) falls on an employee's ordinary working day and the employee is 
not required to work on such day, they shall be paid for the ordinary hours they would have worked on such day had it not 
been a holiday. 

6.4.5 A shift employee who is regularly rostered to work Sundays and/or public holidays, or a Security Officer who is not 
required to work on a holiday which falls on their rostered day off, shall be allowed a day's leave with pay to be added to 
their annual leave or taken at some other time if the employee so agrees. ‘Regularly rostered’ means the employee is 
rostered to work on at least eleven Sundays and/or public holidays in a period of 12 months’ continuous service. 

6.4.6 Any employee required to work on a holiday shall be paid for the time worked at the rate of double time and one half. 
Provided that in lieu of this entitlement, and subject to agreement between the employer and the employee, work 
performed on a public holiday may be paid for at the rate of time and one half and, in addition, the employee shall be 
allowed a day's leave with pay to be added to their annual leave or taken at some other time if the employee so agrees. 

6.4.7 When an employee is off duty owing to leave without pay, any holiday falling during such absence shall not be treated as 
a paid holiday. Where the employee is on duty or available on the whole of the working day immediately preceding a 
holiday, or resumes duty or is available on the whole of the working day immediately following a holiday, as prescribed 
in this clause, the employee shall be entitled to a paid holiday on all such holidays. 

6.4.8 The provisions of this Clause shall not apply to: 
(a) casual employees; or 
(b) employees who do not ordinarily work on the day on which a public holiday falls. 

6.4.9 Where: 
(a) a day is proclaimed as a public holiday or as a public half-holiday under section 7 of the Public and 
(b) Bank Holidays Act 1972; and 
(c) that proclamation does not apply throughout the State or to the metropolitan area of the State; 

 that day shall be a public holiday or, as the case may be, a public half-holiday, for the purposes of this award within the 
district or locality specified in the proclamation. 

6.5 - LONG SERVICE LEAVE 
Subject to the provisions of this Clause, the long service leave provisions set out in Volume 66 of the Western Australian Industrial 
Gazette at pages 319 to 321 inclusive apply to employees covered by this award. 

6.6 – BEREAVEMENT LEAVE 

6.6.1 Employees, including casuals, shall on the death of: 
(a) a partner of an employee; 
(b) a child or stepchild of an employee; 
(c) a parent or step-parent of an employee; 
(d) a brother, sister, step-brother or step-sister; or 
(e) any other person who, immediately before that person’s death, lived with an employee as a member of an 

employee’s family, be eligible for up to two (2) days paid bereavement leave, provided that at the request of an 
employee the employer may exercise discretion to grant bereavement leave to an employee in respect of some 
other person with whom the employee has a special relationship. 

6.6.2 The two (2) days need not be consecutive. 

6.6.3 Bereavement leave is not to be taken during any other period of leave. 
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6.6.4 An employee shall not be entitled to claim payment for bereavement leave on a day when that employee is not ordinarily 
rostered to work. 

6.6.5 Payment of such leave may be subject to an employee providing evidence, if so requested by the employer, of the death or 
relationship to the deceased that would satisfy a reasonable person. 

6.6.6 Employees requiring more than two (2) days bereavement leave in order to travel overseas or interstate in the event of the 
death overseas or interstate of a member of an employee’s immediate family may, upon providing adequate proof, in 
addition to any bereavement leave to which the employee is eligible, have immediate access to annual leave and/or 
accrued long service leave and/or leave without pay, provided all accrued leave is exhausted. 

6.7 - PARENTAL LEAVE 
6.7.1 Definitions 

(a) “Employee” includes full time, part time, permanent and fixed term contract employees. 
(b) “Primary Care Giver” is the employee who will assume the principal role for the care and attention of a 

child/children. The employer may require confirmation of primary care giver status. 
(c) “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental 

leave. 
(d) “Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 

1994. 
6.7.2 Entitlement to parental and partner leave 

(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
▪ birth of a child to the employee or the employee’s partner; or 
▪ adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to seven (7) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in clause 6.7.2.  

(c) The entitlement of 7 weeks paid parental leave provided for in Clause 6.7.2(a & b) is increased to eight (8) 
weeks from 1 January 2006. 

(d) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or, for the purposes of adoption, from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(e) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed seven (7) weeks 
from 1 January 2005 or eight (8) weeks from 1 January 2006. 

(f) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(g) Parental leave may not be taken concurrently by an employee and their partner except under special 
circumstances and with the approval of the employer. 

(h) Where less than the standard parental leave is taken, the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(i) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(j) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

6.7.3 Partner leave 
 An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 

the time of the birth of a child/children to their partner. In the case of adoption of a child this period shall be increased to 
up to three (3) weeks unpaid leave. 

6.7.4 Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner, confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the seven (7) weeks immediately after the 

birth, the entitlement to paid parental leave remains intact. 
(c) The number of weeks referred to in Clause 6.7.4(b) is increased to eight (8) weeks from 1 January 2006. 

6.7.5 Adoption of a child 
(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional days unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 
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(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

6.7.6 Other leave entitlements 

(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 
annual leave or long service leave for the whole or part of the period of unpaid parental leave. 

(b) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for leave without 
pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer, the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid absences other than as specified in subclauses (6) (a) and 
(e) and (2) (i). 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid personal leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid personal leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid personal leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

6.7.7 Notice and variation 

(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 
proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 

(b) An employee seeking to adopt a child shall not be in breach of Clause 6.7.7 by failing to give the required 
period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may, at any 
time during that period, elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

6.7.8 Transfer to a safe job 

Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee make it 
inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may be transferred to a 
safe position at the same classification level until the commencement of parental leave. 

6.7.9 Replacement employee 

(a) Prior to engaging a replacement employee, the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(b) A replacement employee may be employed part time. Subject to this Clause, paragraphs (g), (h), (i), (j) and (n) 
of Clause 6.7.11 and paragraphs (d) and (e) of Clause 6.7.12 of this clause apply to the part time employment of 
a replacement employee. 

 Nothing in this Clause shall be construed as requiring an employer to engage a replacement employee.  

6.7.10 Return to work 

(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 
effect on the employee’s position, the employer shall notify the employee while they are on parental leave. 

(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave. Where the employee was transferred to a safe 
job, the employee is entitled to return to the position occupied immediately prior to transfer. 

6.7.11 Part time work 

(a) A pregnant employee may work part time in one or more periods while she is pregnant where part time 
employment is, because of the pregnancy, necessary or desirable. 

(b) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level. The employee may work part 
time in one or more periods. 

(c) Subject to the employer’s approval, an employee who has returned on a part time basis may revert to full time 
work at the same classification level within two (2) years of the recommencement of work. 
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(d) Commencement on part-time work under this Clause, and return from part-time to full-time work under this 
Clause, shall not break the continuity of service or employment. 

(e) Subject to the provisions of this Clause and to the matters agreed in accordance with paragraph (i) of this 
Clause, part time employment shall be accordance with the provisions of this award, which shall apply on a pro 
rata basis. 

(f) An employee working part time under this Clause shall be entitled to leave accrued in respect of a period of full 
time employment, in such periods and manner as specified in the annual leave provisions of the relevant award. 

(g) A full time employee shall be paid for and take any annual leave accrued in respect of a period of part time 
employment under this Clause, in such periods and manner as specified in the relevant award, as if the 
employee were working part time in the class of work the employee was performing as a part time employee 
immediately before resuming full time work. 

(h) Provided that, by agreement between the employer and employee, the period over which the leave is taken may 
be shortened to the extent necessary for the employee to receive pay at the employee’s current full time rate. 

(i) An employee working part time under this Clause shall have sick leave entitlements which have accrued under 
the relevant award (including any entitlement accrued in respect of previous full time employment) converted 
into hours. When this entitlement is used, whether as a part time employee or as a full time employee, it shall be 
debited for the ordinary hours that the employee would have worked during the period of absence. 

(j) Before commencing a period of part time employment under this Clause, the employee and the employer shall 
agree upon: 

(i) the hours to be worked; the days upon which they will be worked and commencing times for the 
work; 

(ii) the classification applying to the work to be performed; and 

(iii) the period of part time employment. 

(k) The terms of the agreement made under Clause 6.7.11(i) may be varied by consent. 

(l) The terms of the agreement made under Clause 6.7.11(i) shall be reduced to writing and retained by the 
employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer. 
The terms of this agreement shall apply to the part time employment. 

(m) An employer may request, but not require, an employee working part time under this Clause to work outside of 
or in excess of the employee’s ordinary hours of duty provided for in the relevant award. 

(n) The work to be performed part time need not be the work performed by the employee in their former position 
but shall be work performed under this award. 

(o) An employee may work part time under this Clause notwithstanding any other provision of this or any other 
relevant award which limits or restricts the circumstances in which part time employment may be worked or the 
terms upon which it may be worked, including provisions: 

(i) limiting the number of employees who may work part time; 

(ii) establishing quotas as to the ratio of part time to full time employees; 

(iii) prescribing to a minimum or maximum number of hours a part time employee may work; or 

(iv) requiring consultation with, consent of, or monitoring by a union; and 

(v) such provisions do not apply to part time work under this Clause. 

6.7.12 Effect of parental leave and part time employment on the contract of employment 

(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however, the 
period of leave granted shall not extend beyond the term of that contract. 

(b) Paid parental leave will count as qualifying service for all purposes under the relevant award. Absence on 
unpaid parental leave shall not break the continuity of service of employees but shall not be taken into account 
in calculating the period of service for any purpose under the relevant award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave, absence on parental leave, or because the employee has exercised or proposes to exercise any 
part time employment rights and/or benefits as provided for in Clause 6.7.11 but otherwise the rights of the 
employer in respect of termination of employment are not affected. 

(e) Any termination entitlements payable to an employee whose employment is terminated while working part time 
under Clause 6.7.11, or while working full time after transferring from part time work under Clause 6.7.11, shall 
be calculated by reference to the full time rate of pay at the time of termination and by regarding all service as a 
full time employee as qualifying for a termination entitlement based on the period of full time employment and 
all service as a part time employee on a pro rata basis. 
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6.8 -TRADE UNION TRAINING LEAVE 
6.8.1 Subject to the employer’s convenience and the provisions of this clause: 

(a) The employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the Civil 
Service Association. 

(b) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the employer and the Association. 

6.8.2 An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent 
year does not exceed ten (10) days. 

6.8.3 Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates or 
overtime. 

6.8.4 Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will not be 
granted. 

6.8.5 Subject to Clauses 6.8.3 & 6.8.4, shift workers attending a course shall be deemed to have worked the shifts they would 
have worked had leave not been taken to attend the course. 

6.8.6 Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for those hours 
that would normally have been worked but for the leave. 

6.8.7 Any application by an officer shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

6.8.8 All applications for leave shall be accompanied by a statement from the union indicating that the officer has been 
nominated for the course.  The application shall provide details as to the subject, commencement date, length of course, 
venue and the authority, which is conducting the course. 

6.8.9 A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

6.8.10 The employer shall not be liable for any expenses associated with an officer’s attendance at trade union training courses. 

6.8.11 Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

6.9 - LEAVE TO ATTEND UNION BUSINESS 

6.9.1 The employer shall grant paid leave during ordinary working hours to an employee: 

(a) who is required to give evidence before any industrial tribunal; 

(b) who as union-nominated representative of the employees is required to attend negotiations and/or conferences 
between the Union and employer; 

(c) when prior agreement between the Union and employer has been reached for the employee to attend official 
union meetings preliminary to negotiations or industrial hearings; 

(d) who as a union-nominated representative of the employees is required to attend joint union/management 
consultative committees or working parties. 

6.9.2 The granting of leave pursuant to paragraph (a) of this Clause shall only be approved: 

(a) where an application for leave has been submitted by an employee a reasonable time in advance; 

(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; 

(c) for those employees whose attendance is essential; 

(d) when the operation of the organisation is not being unduly affected and the convenience of the employer 
impaired. 

6.9.3 Leave of absence will be granted at the ordinary rate of pay. 

6.9.4 The employer shall not be liable for any expenses associated with an employee attending to union business. 

6.9.5 Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 

6.9.6 Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for union business. 

6.9.7 An employee shall not be entitled to paid leave to attend union business other than as prescribed by this clause. 

6.9.8 The provisions of this clause shall not apply to special arrangements made between the parties which provide for unpaid 
leave for employees to conduct union business. 

6.9.9 The provisions of this clause shall not apply when an employee is absent from work without the approval of the 
employer. 
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6.10 - CULTURAL/CEREMONIAL LEAVE 

6.10.1 Cultural/ceremonial leave shall be available to all employees. 

6.10.2 Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 
ceremonial activities. 

6.10.3 Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 
employer and employee and sufficient leave credits being available. 

6.10.4 The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 
personal circumstances of the employee seeking the leave. 

6.10.5 The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 

6.10.6 Cultural/ceremonial leave may be taken as whole or part days off.  Each day, or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements (where applicable); or 

(b) accrued days off or time in lieu. 

6.10.7 Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

6.11. – PURCHASED LEAVE – 48/52 WAGES ARRANGEMENT 

6.11.1 The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four (4) 
weeks additional leave. 

6.11.2 The employer will assess each application for 48/52 wage arrangement on its merits and give consideration to the 
personal circumstances of the employee seeking the arrangement. 

6.11.3 Access to this entitlement will be subject to the employee having satisfied the employer’s accrued leave management 
policy. 

6.11.4 The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts 
of additional purchased leave:  

Number of weeks wages 
spread over 52 weeks 

Number of weeks 
purchased leave 

48 weeks 4 weeks 

49 weeks 3 weeks 

50 weeks 2 weeks 

51 weeks 1 week 

6.11.5 The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the wage. 

6.11.6 Where an employee who is in receipt of a higher duties allowance provided for in the relevant award proceeds on any 
period of additional purchased leave, the employee shall not be entitled to receive payment of the allowance for any 
period of purchased leave. 

6.11.7 In the event that a part time employee’s ordinary working hours are varied during the year, the wage paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

6.12 – DEFERRED WAGES ARRANGEMENT 

6.12.1 With the written agreement of the employer, an employee may elect to receive, over a four-year period, 80% of the wage 
they would otherwise be entitled to receive in accordance with the relevant award. 

6.12.2 The employer will assess each application for deferred salary on its merits and give consideration to the personal 
circumstances of the employee seeking the leave. 

6.12.3 On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 
80% of the wage they were otherwise entitled to in the fourth year of deferment. 

6.12.4 Where an employee completes four (4) years of deferred wage service and is not required to attend duty in the following 
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

6.12.5 An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  An 
employee will receive a lump sum payment of wages forgone to that time but will not be entitled to equivalent absence 
from duty. 

6.12.6 The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant authority.  The employer will put any necessary arrangements into place. 
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6.13 - STUDY LEAVE 
6.13.1 Conditions for granting time off 

(a) An employee may be granted time off with pay for part-time study purposes at the discretion of the employer. 

(b) Part-time employees are entitled to study leave on the same basis as full time employees. Employees working 
shift work or on fixed term contracts also have the same access to study leave as all other employees. 

(c) Time off with pay may be granted up to a maximum of five hours per week, including travelling time, where 
subjects of approved courses are conducted during normal working hours. The equivalent applies if studying by 
correspondence. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions may be granted 
time off with pay, including travelling time, up to the maximum annual amount allowed to an employee in 
paragraph (c) of Clause 6.13.1. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study or for the mature age entrance examination for tertiary admission conducted by the Tertiary 
Institution Service Centre. 

6.13.2 In every case the approval of time off to attend lectures and tutorials will be subject to: 

(a) the employer’s convenience; 

(b) the course being undertaken on a part-time basis; 

(c) employees undertaking an acceptable formal study load in their own time; 

(d) employees making satisfactory progress with their studies; and 

(e) the course being relevant to the employee's career in the public sector and being of value to the state. 

6.13.3 A service agreement or bond will not be required. 

6.13.4 Payment of fees and other costs 

(a) Cadets and trainees 

(i) Employers are to meet the payment of higher education administrative charges for cadets and trainees 
who, as a condition of their employment, are required to undertake studies at a post secondary 
institution. Employees who, of their own volition, attend such institutions to gain higher qualifications 
will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 

(iii) An employee who is required to repeat a full academic year of the course will be responsible for 
payment of the higher education fees for that particular year. 

(b) All employees 

 Notwithstanding paragraph (a) of this Clause, the employer has the discretion to reimburse an employee for the 
full or part of any reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory 
textbooks, compulsory computer software, and other necessary study materials. Half of the value of the agreed 
costs shall be reimbursed immediately following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed. The employer and employee may agree to alternative 
reimbursement arrangements. 

6.13.5 Approved courses 

(a) First degree or Associate Diploma courses at a post secondary institution. 

(b) Diploma courses and two year full time certificate courses at Technical and Further Education (TAFE). 

(c) Secondary courses leading to the Tertiary Entrance Examination (see paragraph (i) of Clause 6.13.6) or courses 
preparing students for the mature age entrance conducted by the Tertiary Institutions Service Centre. 

(d) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters (NAATI) in 
a language relevant to the needs of the public sector. 

(e) Except as outlined in paragraph (d) of this Clause, employees are not eligible for study assistance if they already 
possess one of the qualifications specified in Clause 6.13.6(a)(i) of this clause. 

(f) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 
course at any of the tertiary institutions in Clause (3)(a)(i). An employee who has completed a two year full-
time Certificate through TAFE is eligible for study assistance to undertake a Diploma course specified in Clause 
6.13.6(a)(ii) of this clause, or a degree or Associate Diploma course specified in Clause 6.13.6(a)(i) of this 
clause. 

(g) Assistance towards additional qualifications including second or higher degrees may be granted in special cases 
in a specialist area of benefit to the public sector as well as the employee. 

6.13.6 For the purposes of this clause: 

(a) In determining the employer’s convenience, employers should give due emphasis to the employee's career 
aspirations. 
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(b) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition or 
the equivalent if studying by correspondence with at least half of the total formal study commitment being 
undertaken in the employee's own time, except in special cases such as where the employee is in the final year 
of study and requires less time to complete the course, or the employee is undertaking the recommended part-
time year or stage and this does not entail five hours formal study. 

(c) The relevance of a course should be determined from a public sector rather than an employer perspective. For 
instance, an employee may be undertaking a course of study which is of no special relevance to the employee's 
work or employer but which may well be particularly significant in some other section of the public sector. 

(d) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(e) In cases where employees are studying subjects that require fortnightly classes, the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(f) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee's normal place 
of work. 

(g) An employee shall not be granted more than five hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(h) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(i) Study leave for attendance at courses leading to the Tertiary Entrance Examination will generally only be 

granted if the employee has already unsuccessfully attempted to enter tertiary studies through the mature age 
entrance examination conducted by the Tertiary Institutions Service Centre. However, this condition will not 
apply if a pass in certain subjects is a prerequisite for entry into an intended course of non-tertiary study or 
training that meets the requirements specified in this clause. 

6.13.7 Subject to the provisions of Clause 6.13.8, the employer may grant an employee full time study leave with pay to 
undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tours. 

6.13.8 Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally. Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of clauses 6.13.1 to 6.13.5 of this clause and 
the Leave Without Pay provisions of this award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the employer’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the organisation. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time. 

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

6.13.9 A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s approved 
period of engagement. 

6.13.10 Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

6.13.11 Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the employee’s normal wage and the value of the award may 
be considered. Where no outside award is granted and where a request meets all the necessary criteria, then part or full 
payment of wages may be approved at the discretion of the employer. 

6.13.12 The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

6.13.13 Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s wages for that 
period. 

6.13.14 Where the employer approves full time study leave with pay, the actual wage contribution forms part of the employer’s 
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief. 

6.13.15 Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

6.13.16 Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the employer together with some local transit and accommodation 
expenses providing it meets the requirements of Clause 6.13.8. Each case is to be considered on its merits. 

6.13.17 The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this award. 
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6.14 - LEAVE WITHOUT PAY 
6.14.1 Subject to the provisions of Clause 6.14.2 of this clause, the employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
6.14.2 Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 

6.14.3 An employee on a fixed term appointment may not be granted leave without pay for any period beyond that employee's 
approved period of engagement. 

6.14.4 Leave without pay for full time study 
(a) The employer may grant an employee without pay to undertake full time study, subject to a yearly review of 

satisfactory performance. 
(b) Leave without pay for this purpose shall not count as qualifying service for leave purposes. 
(c) Leave without pay for Australian Institute of Sport scholarships 
(d) Subject to the provisions of Clause 6.14.2 of this clause, the employer may grant an employee who has been 

awarded a sporting scholarship by the Australian Institute of Sport, leave without pay. 
6.14.5 Any period that exceeds two weeks during which an officer is on leave of absence without pay shall not, for any purpose, 

be regarded as part of the period of service of that officer. 
6.15 – BLOOD/PLASMA DONORS LEAVE 

6.15.1 Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 
donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

6.15.2 The notification period shall be waived or reduced where the line manager is satisfied that operations would not be 
unduly affected by an employee’s absence. 

6.15.3 Employees shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
6.15.4 Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood or plasma to the 

Red Cross Blood Centre. 
6.16 – EMERGENCY SERVICES LEAVE 

6.16.1 Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service, St John Ambulance Brigade, Volunteer Fire and Rescue Service, 
Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendances at 
emergencies as declared by the recognised authority. 

6.16.2 The employer shall be advised as soon as possible by an employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

6.16.3 The employee must complete a leave of absence form immediately upon return to work. 
6.16.4 The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
6.16.5 An employee who, during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with Clauses 6.16.2 to 6.16.4. 
6.17  – DEFENCE FORCE RESERVES LEAVE 

6.17.1 The employer must grant leave of absence for the purpose of defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force. Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

6.17.2 Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
6.17.3 Application for leave of absence for defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance. At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
employer. 

6.17.4 Paid leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid wages in advance when proceeding on such leave. 
(d) Casual employees are not entitled to paid leave for the purpose of defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave not exceeding 16 calendar days in any period of twelve 

months commencing on July 1. Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
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payments do not exceed normal wages. In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

6.17.5 Unpaid leave 
(a) Any leave for the purpose of defence service that exceeds the paid entitlement prescribed in Clause 16.17.4 of 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of defence service. 

6.17.6 Use of other leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An employer cannot compel an employee to use annual leave or long service leave for the purpose of defence 

service. 
6.18 - PAID LEAVE FOR ENGLISH LANGUAGE TRAINING 

6.18.1 Leave during normal working hours without loss of pay shall be granted to employees from a non English speaking 
background, who are unable to meet standards of communication to advance career prospects, or who constitute a safety 
hazard or risk to themselves and/or fellow employees, or are not able to meet the accepted production requirements of that 
particular occupation or industry, to attend English training conducted by an approved and authorised Authority.  The 
selection of employees for training will be determined by consultation between the employer and the appropriate union(s). 

6.18.2 Leave will be granted to enable employees selected to achieve an acceptable level of vocational English proficiency.  In 
this respect the tuition content with specific aims and objectives incorporating the pertinent factors at Clause (3) hereof 
shall be agreed between the employer, the union(s), and the Adult Migrant Education Service or other service approved 
Authority conducting the training. 

6.18.3 Subject to appropriate needs assessment participation in training will be on the basis of minimum 100 hours per employee 
per year. 

6.18.4 The agreed desired proficiency level will take account of the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within his/her current position as well as those positions to which he/she 
may be considered for promotion or redeployment.  It will also take account of issues in relation to training, retraining 
and multiskilling, award restructuring, industrial relations and safety provisions, and equal opportunity employment 
legislation. 

7. - CONSULTATION & INTRODUCTION OF CHANGE 
7.1 - INTRODUCTION OF CHANGE 

7.1.1 Where an employer has made a definite decision to introduce major changes in production, programme, organisation, 
structure or technology that are likely to have a significant effect on employees, the employer shall notify the employees 
who may be affected by the proposed changes and the union. 

7.1.2 "A significant effect" includes termination of employment, major changes in the composition, operation or size of the 
employer's workforce or in the skills required; the elimination or diminution of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to other work or locations 
and restructuring of jobs. 

7.1.3 The employer shall discuss with the employees affected and the union, among other things, the introduction of the 
changes referred to in Clause 7.1.1, the effects the changes are likely to have on employees, measures to avert or 
minimise the adverse a significant effect and shall give prompt consideration to matters raised by the employees and/or 
the union in relation to the changes. Where an employee is to be made redundant, the matters to be discussed also include 
the likely effects of the redundancy. 

7.1.4 The discussion shall commence as soon as reasonably practicable after a decision has been made by the employer to make 
the changes referred to in Clause 7.1.1. 

7.1.5 For the purposes of such discussion, the employer shall provide to the employees concerned and the union, all relevant 
information about the changes including the nature of the changes proposed; the expected effects of the changes on 
employees and any other matters likely to affect employees provided that any employer shall not be required to disclose 
information which may seriously harm the employer’s business undertaking or the employer’s interest in the carrying on, 
or disposition, of the business undertaking. 

7.2 – CONSULTATION 
7.2.1 The parties recognise the need for effective communication to improve the business/operational performance and working 

environment in organisations.  The parties acknowledge that decisions will continue to be made by the employer, who is 
responsible and accountable to Government for the effective and efficient operation of the organisation. 

7.2.2 The parties agree that: 
(a) Where the employer proposes to make changes likely to affect existing practices, working conditions or 

employment prospects of the employees, the union and employees affected shall be notified by the employer as 
early as possible. 

(b) For the purposes of such discussion, the employer shall provide to the union and employees concerned relevant 
information about the changes, including the nature of the changes on the employees provided that the employer 
shall not be required to disclose information which may seriously harm the employer’s business undertaking or 
the employer’s interest in the carrying on, or disposition, of the business undertaking. 

(c) In the context of such discussion the union and employees are able to contribute to the decision making process. 
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8. - DISPUTE RESOLUTION PROCEDURE 

8.1 Any questions, disputes or difficulties arising under the award or in the course of the employment of employees covered 
by the award shall be dealt with in accordance with this Clause. 

8.2 The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution within three working days. 

8.3 If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 
superior and an attempt made to find a satisfactory solution within a further three working days. 

8.4 If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer or their 
nominee. 

8.5 Where the dispute cannot be resolved within five working days of the union representative’s referral of the dispute to the 
employer or their nominee, either party may refer the matter to the Commission. 

8.6 The period for resolving a dispute may be extended by agreement between the parties. 

8.7 At all stages of the procedure, the employee may be accompanied by a union representative. 

8.8 Notwithstanding the above, the union may raise matters directly with representatives of the employer. In each case, the 
union and the employer shall endeavour to reach agreement. If no agreement is reached, either party may refer the dispute 
to the Commission for conciliation and/or arbitration. 

9. - NAMED PARTIES 

Employer Parties 

The Commissioner For Main Roads 

Zoological Gardens Board 

Union Parties 

Construction, Forestry, Mining & Energy Union of Workers 

The Plumbers & Gasfitters Employees’ Union of Australia, West Australian Branch, Industrial Union of Workers 

Building Trades Association of unions of Western Australia (Association of Workers) 

10. - OTHER LAWS AFFECTING EMPLOYMENT 

10.1 Industrial Relations Act 1979 (WA) 

 www.wairc.wa.gov.au 

10.2 Minimum Conditions of Employment Act 1993 (WA) 

 www.slp.wa.gov.au 

10.3 Workplace Relations Act 1996 (Cth) 

 www.airc.gov.au or http://www.airc.gov.au/procedures/wra/wra.html 

10.4 Superannuation Guarantee (Administration) Act 1992 (Cth) 

 http://www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/ 

10.5 Occupational Safety and Health Act 1984 (WA) 

 www.safetyline.wa.gov.au 

10.6 Workers’ Compensation and Injury Management Act 1981 (WA) 

 www.slp.wa.gov.au 

10.7 Equal Opportunity Act 1984 (WA) 

 www.eeo.wa.gov.au  

10.8 Public Sector Management Act 1994 (WA) 

 www.slp.wa.gov.au 

11. - WHERE TO GO FOR FURTHER INFORMATION 

11.1 Construction, Forestry, Mining & Energy Union of Workers, or 

 Telephone  : 08-9221-1055 

 Facsimile   : 08-9221-1506 

 Email   : kbowe@cfmeuwa.com.au 

 Toll Free (WA)  : 1800 199 890 

http://www.wairc.wa.gov.au/
http://www.airc.gov.au/
http://www.airc.gov.au/procedures/wra/wra.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/
http://www.slp.wa.gov.au/
http://www.eeo.wa.gov.au/
http://www.slp.wa.gov.au/
mailto:kbowe@cfmeuwa.com.au
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 The Communications, Electrical, Plumbing Union of Workers 

 Telephone 08-9440-3522 

 Facimile  08-9440-3544 

 Email cepu@4u.com.au 

11.2 Western Australian Industrial Relations Commission 

 Telephone  : 9420 4444 

 Toll Free:   : 1800 624 263 

 Facsimile   : 9420 4500 

 Email   : webmaster@wairc.wa.gov.au  

 Internet: : www.wairc.wa.gov.au  

2. Delete Appendix – Resolution of Disputes Requirement of this Award. 

3. Delete Schedule A, B, C & D of this Award and insert in lieu the following: 

SCHEDULE A - DISTRICT ALLOWANCE 
DISTRICT ALLOWANCES effective from 1 March 2006 
Officers without dependants: 

Column 1 
District No. 

Column II 
Standard Rate 

$ p.w. 

Column III 
Exceptions to Standard Rate 
Town or Place 

Column IV 
Rate 

$ p.w. 

6 68.45 Nil Nil 

5 56.00 Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 

75.45 
 
 
 

  Liveringa (Camballin) 
Marble Bar 
Wittenoom 

70.10 

  Karratha 65.95 

  Port Hedland 61.35 

4 28.20 Warburton Mission 75.80 

  Carnarvon 26.55 

3 17.80 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

28.20 

2 12.75 Kalgoorlie 
Boulder 

4.25 

  Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

16.85 

1 Nil Nil Nil 

 

mailto:webmaster@wairc.wa.gov.au
http://www.wairc.wa.gov.au/
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SCHEDULE A – DISTRICT ALLOWANCE MAP 

SCHEDULE B – DISTRICT ALLOWANCE MAP 
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SCHEDULE B - AGENCY SPECIFIC SCHEDULE FOR MAIN ROADS WESTERN AUSTRALIA 

The provisions of this schedule only apply to employees of Main Roads Western Australia. 

1. ORDINARY HOURS 

 The span of ordinary hours are between the hours of 6:00 am and 6:30 pm. 

 The standard nine (9) day fortnight applies with the normal hours of duty worked over nine (9) days in a fortnight, 
excluding Saturday and Sunday.  The tenth day is a Rostered Day Off (RDO) and is unpaid. 

 Where agreement is reached between the employee and the employer to working on what would otherwise be an accrued 
RDO, the employee is paid normal rates for that day and the RDO is rescheduled. 

2. SPECIAL WORK ARRANGEMENTS 

 Special work arrangements may be agreed to in the form of work cycles or other arrangements.  The following is the 
format for special work arrangements: 

(a) either Main Roads or the employee may request special work arrangements; 

(b) the full particulars must be explained to all employees affected by the agreement in order to work the special 
work arrangement; 

(c) if the special work arrangement is agreed to, the arrangement is to be documented as an agreement and Main 
Roads and all affected employees must sign the agreement; 

(d) the agreement must then be forwarded to the unions for ratification before commencement unless an emergency 
situation arises;  

(e) the unions shall not unreasonably withhold agreement. 

SCHEDULE C - AWARD RESTRUCTURING 

1. Application 

(a) Save as provided for in this subclause this Appendix shall apply to all respondents to this award and their employees 
employed in classification levels set out in clause (7) in classification level 4 and above. 

(b) In addition this appendix shall apply to those employees employed in classification levels below classification level 4 
at Royal Perth Hospital and Princess Margaret Hospital. 

(c) Where the provisions of this Appendix conflict with provisions elsewhere in the Award, the provisions of the 
Appendix shall apply to the extent of the inconsistency. 

(d) The parties are at liberty to apply to extend the application of this Appendix as it relates to the employment of 
employees in classification levels below level 4 by named respondents to the award. 

(e) The terms and conditions of this Appendix do not apply to the Minister for Works. 

2. Operative Date 

 Appendix D as amended with respect to the wage relativity structure below level 4 shall come into effect from the first 
pay period on or after 1 July 1995. 

3. Objective 

(a) The parties to this award are committed to the outcomes envisaged by the Australian Industrial Relations 
Commission and the Western Australian Industrial Relations Commission through the operation of successive 
structural efficiency principles. 

(b) The objective of the new classification structure is to assist in carrying out fundamental reform in relation to the 
way employees are engaged, receive training and are encouraged to form a commitment which has the 
opportunity to provide them with a career path. 

(c) The parties acknowledge that the purpose of such initiatives is to increase productivity and efficiency so that it 
can continue to make a substantial contribution to the prosperity of Western Australia and provide workers with 
more varied, fulfilling and better paid jobs. 

(d) For the new classification structure to be effective major initiatives are required in the way employees gain 
skills. The parties are committed to maintaining the integrity of competency based training, the award 
classification definitions and nationally approved competency standards. In so doing the parties to this award 
reaffirm their commitment to maintaining the integrity of structured trade training. 

4. Guidelines for Implementation 

(a) The appendix shall operate and be available for introduction in Western Australia for all streams defined. 

(b) The parties shall implement this appendix through consultative mechanisms appropriate to the size, structure 
and needs of the enterprise. Where possible, and by consent, the parties shall establish consultative committees 
comprising equal numbers of employee and employer representatives. Matters raised for consideration of the 
consultative mechanism shall be related to implementation of the new classification structure, the facilitative 
provisions contained in this award and matters concerning training. 

(c) No employee's ordinary award rate of pay shall be reduced as a result of the translation and reclassification 
provided for in this appendix. 
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5. Translation and Transitional Assessment 
(a) Translation 

(i) Employees will transfer to the new classification structure in accordance with the following: 
(aa) All employees covered by this award who come under classifications covered by paragraph 

(1)(a) of Clause 9. - Wages shall move across to level 4 of the new classification structure, 
prior to undertaking an initial reclassification process. 

(bb) Those employees covered under paragraphs (1)(b) and (1)(c) of Clause 9. - Wages shall 
move across to level 5 of the new classification structure, prior to undertaking an initial 
reclassification process. 

(cc) Employees currently employed under subparagraphs (1)(d)(i), (ii) and (iii) of Clause 9. - 
Wages shall move across to Level 3 of the new classification structure. 

(dd) Employees currently employed under subparagraphs (1)(d)(iv), (v), (vi), (vii), (viii) and (ix) of 
Clause 9. - Wages shall move across to Level 2 of the new classification structure. 

(ee) Employees currently employed under subparagraph (1)(d)(x) of Clause 9. - Wages shall 
move across to Level 1 of the new classification structure. 

(ff) Employees currently employed under subparagraph (1)(d)(xi) of Clause 9. - Wages shall 
move across to New Entrant Level of the new classification structure. 

(ii) Existing allowances related to work performed and/or responsibilities are to be reviewed as part of the 
classification/reclassification process. Where the work performed and/or responsibilities are 
contemplated in the definition for the classification/reclassification as determined in a particular case 
such allowances are to be abolished or phased out as appropriate. 

(b) Initial Reclassification 
(i) Initial translation to the new structure for all employees covered under this award shall have a 

common operative date effective from the 17th day of November 1993. 
(ii) The process of initial reclassification will be agreed to by the employer and the relevant unions, with 

the documentation being based on the nationally determined building industry definitions and skill 
levels, as endorsed by the National Training Board. 

(iii) A consultative committee will be established at workplaces, as agreed between the employer and the 
unions, in order to process applications for initial reclassification and for on-going reclassification. An 
agreed initial appeal mechanism as provided for in subclause (6) Classification Disputes hereof will 
be available for initial reclassification. When reclassifying, all relevant on and off the job prior 
learning and skills development will be taken into consideration. 

(c) Reclassification 
 In the event of a claim for reclassification to a higher level under the new structure on the ground that such 

employee possesses equivalent skill and knowledge gained through on-the-job experience or on any other 
ground, the following principles shall apply: 
(i) The parties confirm that an agreed disputes avoidance procedure shall be followed. 
(ii) (aa) Agreed competency standards shall be established by the parties in conjunction with the 

relevant National and State Training Authorities for all levels in the new classification 
structure before any claims for reclassification are processed. 

(bb) However, if at individual enterprises the relevant union or unions and the employer agree, a 
set of interim reclassification guidelines may be adopted. In the event of such guidelines 
being adopted, they will be used for reclassification purposes only and shall be superseded 
by national competency standards when they are available. 

(cc) An agreed accreditation authority may test the validity of an employee's claim for 
reclassification. 

(dd) Reclassification to any higher level shall be contingent upon such additional work being 
available and required to be performed by the employer. 

6.  Engagement and Reclassification 
(a) Workers from level 2 to level 9 inclusive shall be employed in either the Structural, Fitout and Finish or 

Services streams. 
(i) The purpose of streams is not to create demarcations but to facilitate appropriate combinations of 

training. 
(ii) Employees shall work across streams provided that the appropriate training, where required, has been 

provided. 
(b) The employer shall tell each employee upon engagement the field of work for which he/she has been engaged. 

Subsequent to engagement an employer and an employee may agree that the employee shall be engaged in 
another field of work. Where there is a dispute over the proper classification of an employee, the dispute shall 
be referred to the relevant consultative committee. 
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7.  Classification Disputes 
(a) It is recognised that from time to time disputes may arise as to the proper classification of an employee. In the 

event that a dispute as to the proper classification or reclassification of an employee does arise the dispute 
settlement procedure as agreed by the relevant Peak Committee will be implemented. 

(b) In determining the appropriate classification of an employee, full regard will be paid to: 
(i) The nature and skill requirements of the position to be filled. 
(ii) The skill level and certification of the employee. 
(iii) The experience and qualifications of the employee in: 

(aa) relevant indicative tasks nominated in this appendix; and/or 
(bb) fields of work against which an employee is accredited. 

8. Rates of Pay 
 Employees shall be paid the following rates of pay in accordance with the level to which they are classified. 

(a) Wage Rates 

Level Percentage 
Relativity to 

Level 4 

Rates 
$ 

Safety Net 
Adjustment 

$ 

Total Weekly 
Rate 

$ 
New Entrant 78 335.10 159.00 494.10 

1 82 352.30 159.00 511.30 
2 87 375.50 159.00 534.50 
3 92 397.00 159.00 556.00 
4 100 429.60 161.00 590.60 
5 105 451.10 161.00 612.10 
6 110 472.60 159.00 631.60 
7 115 494.00 159.00 653.00 
8 120 515.50 159.00 674.50 
9 125 537.00 161.00 698.00 

(b) (i) In addition to the rates contained in paragraph (a) of this subclause, employees designated in 
classification levels to 7 inclusive shall receive an all purpose industry allowance of $13.01. 

(ii) This allowance shall be paid in two instalments as follows: 
(aa) $6.57 of the allowance shall be paid after the first twelve months of government service; and 
(bb) the remaining $6.43 shall be paid on 24 months of government service. 

(c) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustment. 

9. Training 
 The parties to this award recognise that in order to increase productivity and efficiency a greater commitment to training 

and skill development is required. 
(a) The parties to this award recognise that in order to increase the efficiency and productivity of the public sector 

and to ensure mobility within the industry generally, a greater commitment to training and skill development is 
required. Accordingly, the parties commit themselves to: 
(i) Developing a more highly skilled and flexible workforce. 
(ii) Providing employees with career opportunities through appropriate training to acquire additional 

skills. 
(iii) Removing barriers to the utilisation of skills acquired. 

(b) Following proper consultation in accordance with subclause (3) hereof or through the establishment of a 
training committee, the employer shall develop a training programme consistent with: 
(i) The current and future skill needs of the enterprise. 
(ii) The size, structure and nature of the operations of the enterprise. 
(iii) The need to develop vocational skills relevant to the enterprise and the building and construction 

industry through courses conducted by accredited educational institutions and providers. 
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(c) Where it is agreed that a training committee be established, such training committee shall be constituted by 
equal numbers of employer and employee representatives and have a charter which clearly states its role and 
responsibilities. For example: 

(i) Formulation of a training programme and availability of training courses and career opportunities to 
employees. 

(ii) Dissemination of information on the training programme and availability of training courses and 
career opportunities to employees. 

(iii) Recommendation of individual employees for training and reclassification. 

(iv) Monitoring and advising management and employees regarding the ongoing effectiveness of the 
training. 

(d) (i) Where as a result of consultation in accordance with subclause (3) hereof or through a training 
committee and with the employee concerned, it is agreed that additional training in accordance with 
the programme developed pursuant to paragraph (b) hereof should be undertaken by an employee, 
such training may be either on or off the job. Provided that if the training is undertaken during 
ordinary working hours, the employee concerned shall not suffer any loss of pay. The employer shall 
not unreasonably withhold such paid training leave. 

(ii) Any costs associated with enrolment and the purchase of prescribed text books, excluding those which 
are available in the employer's technical library, incurred in connection with the undertaking of 
training shall be reimbursed by the employer upon production of evidence of such expenditure. 
Provided that reimbursement shall be on an annual basis, subject to the presentation of reports of 
satisfactory progress. 

(iii) Travel costs incurred by an employee undertaking training in accordance with this subclause, which 
exceed those normally incurred in travelling to and from work, shall be reimbursed by the employer. 

(e) All issues of paid training leave, including quantum and training consultative committees, shall be reviewed 
between the parties after twelve months' operation. The unions reserve the right to press for the mandatory 
prescription of a minimum number of training hours per annum, without loss of pay, for an employee 
undertaking training to meet the needs of an individual enterprise and the building industry. 

10. Classification Structure 

(a) General 

(i) Existing employees who are to be transferred into the new classification structure shall do so in 
accordance with the terms of subclause (4) hereof. 

(ii) Each classification level builds upon the previous level so that the value of an employee to the 
industry and his/her employer increases as the employee progresses through the structure. Skills are 
built up in a sequential manner through job learned skills and structured training and the new industry 
training framework endorsed by the NBCITC reflects this. 

(b) Building and Maintenance Worker - New Entrant Level 

(i) B.M.W. - New entrant is an employee who has not undertaken any industry accredited training but 
who may be undertaking the industry induction course approved by the NBCITC covering the 
following matters: 

(aa) Background to the industry. 

(bb) General work orientation. 

(cc) Employer/Employee responsibilities. 

(dd) Workplace health and safety. 

(ee) Effective communications. 

(ff) Introduction to tools and equipment. 

(gg) Manual handling. 

(hh) Basic levelling. 

(ii) Introduction to plan reading. 

(jj) Site organisation. 

(ii) An employee at this level performs proceduralised tasks under direct supervision in a safe manner and 
in co-operation with other employees to the level of his/her training. 

(iii) Subject to the employee having the appropriate training, the following are indicative tasks which the 
employee at this level may perform: 

(aa) Waste management. 

(bb) Performing basic construction duties. 

(cc) Exercising some judgement. 
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(dd) On a daily basis, learning skills at the workface under appropriate supervision. 

(ee) Manually transporting materials. 
(ff) Directly assisting more experienced employees. 

(c) Building and Maintenance Worker - Level 1 

 B.M.W. Level 1 is an employee who has successfully completed an accredited induction course of one module 
and has three months' continuous service in the industry. An employee who has met this requirement will 
qualify for a Construction Industry Skills Certificate Level 1. 

 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 

(i) Workers under routine supervision either autonomously or in a team environment. 

(ii) Has an established work orientation. 

(iii) Is responsible for the quality of his/her own work subject to supervision. 

(iv) Works in a safe manner being aware of the effects his/her work may have on others regarding 
occupational health and safety. 

(v) Solves rudimentary problems within his/her area of work. 

(vi) Assists more experienced workers in a number of functions. 

(vii) Has a basic understanding of the construction process. 

(viii) Interacts harmoniously with employees of other companies on site. 

(ix) Anticipates and adapts to a constantly changing work environment. 

 Subject to the employee having the appropriate training, the following are indicative of the tasks which the 
employee at this level may perform: 

(aa) General construction work including jackhammering. 

(bb) Concrete cutting, pouring concrete, carrying materials. 

(cc) Operating a dump cart. 

(dd) Assisting a trades person. 

(ee) Stripping concrete form work. 

(ff) Using small power tools. 

(d) Construction Building and Maintenance Worker Level 2 

 An employee at this level will be engaged in one of the three streams as defined: 

• structures 

• fitout and finish 

• services. 

 An employee to be classified at this level will have fulfilled one of the criteria outlined in level 1 as well as 
having successfully completed either of the following which leads to the employee obtaining a Construction 
Industry Skills Certificate Level 2. 

 Will have successfully completed a structured training programme in an accredited advanced stream skills 
course (consisting of six modules) which will include stream specialisation established in accordance with 
standards set by the NBCITC; 

 or 

 Will have gained equivalent skills and successfully completed a competency test approved by the NBCITC 
covering the same material included in the course referred to above and have a minimum of fifteen months' 
service in the industry. 

 An employee at this level is engaged to exercise the depth and scope of skills indicated below: 

(i) Is responsible for the quality of his/her own work. 

(ii) Is a competent operative who works individually or as part of a team. 

(iii) Understands and applies occupational health and safety requirements so as not to injure themselves or 
create hazards for other workers. 

(iv) Exercises discretion within his/her level of skill and training. 

(v) Works from detailed instructions and procedures in written, spoken or diagrammatic form. 

(vi) Applies a range of general construction skills. 

(vii) Has a general understanding of the construction process in his/her stream. 

(viii) Can use equipment and machinery to his/her level of training. 



1076                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 86 W.A.I.G. 
 

(ix) Operates under general supervision. 

(x) Able to identify basic faults in materials and equipment. 

(xi) Is able to interact harmoniously with employees of other companies on site. 

(xii) Is able to anticipate and adapt to a constantly changing work environment. 

 Subject to the employee having the appropriate training where required, the following are indicative tasks which 
the employee at this level may perform: 

(aa) Scaffolding. 

(bb) Steelfixing. 

(cc) Concrete placing. 

(dd) Hoist Driving. 

(ee) Concrete batch planting operating. 

(ff) Spotting for earth machines. 

(gg) Storeperson duties. 

(hh) Additional duties which the employee will be skilled to carry out as a result of undergoing 
broadly based structured training or acquiring on-the-job skills. 

(e) Building and Maintenance Worker - Level 3 

 An employee at this level will be engaged in one of the three streams as defined: 

• structures 

• fitout and finish 

• services. 

 An employee to be classified at this level will have fulfilled one of the criteria outlined in level 1 and one of the 
criteria outlined in level 2 as well as having successfully completed either of the following which leads to the 
employee obtaining a Construction Industry Skills Certificate Level 3. 

 Will have undertaken a structured training programme in an accredited advanced stream skills course 
(consisting of eight modules) which will include areas of specialisation which are established in accordance 
with standards set by the NBCITC; 

 Or 

 Will have gained equivalent skills and successfully completed a competency test approved by the NBCITC 
covering the same material included in the course referred to above and have a completed 27 months' 
experience in the industry. 

 An employee at this level is engaged to exercise the depth and scope of skills to the level of his/her training 
indicated below: 

(i) Works from complex instructions and procedures. 

(ii) Applies quality control techniques to his/her own work. 

(iii) Assists with the provision of on-the-job training to a limited degree. 

(iv) Has a detailed knowledge of the construction process in his/her stream and a basic level of 
understanding of processes in other streams. 

(v) Measures accurately for his/her areas of operation. 

(vi) Utilises appropriate work techniques and operates machinery and equipment required at this level. 

(vii) Has the capacity for self directed application and can plan a range of consecutive functions. 

(viii) Exercises significant discretion in his/her work area. 

(ix) Assists to co-ordinate work in a team environment or works individually under routine supervision. 

(x) Implements basic fault finding skills and is able to solve problems at his/her level of operation. 

(xi) Can operate in a range of intermediate specialist skills and/or work across a broader range of functions 
in an entire steam or streams. 

(xii) Interacts harmoniously with employees of other companies on site. 

(xiii) Anticipates and plans for constant changes to the work environment. 

 Subject to the employee having the appropriate training where required, the following are indicative tasks which 
the employee at this level may perform: 

(aa) Bitumen spraying. 

(bb) Concrete finishing by use of powered equipment. 

(cc) Operating trench digging equipment. 
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(dd) Operating air compressors. 
(ee) Using winches. 
(ff) Additional duties which the employee will be skilled to carry out as a result of undergoing 

broadly based structured training or acquiring on-the-job skills. 
(f) Building and Maintenance Worker Level 4 (100%) 
 An employee at this level will be employed in one of the three streams as defined: 

• structures 

• fitout and finish 

• services. 
 An employee to be classified at this level will have fulfilled one of the criteria outlined in level 1, one of the 

criteria outlined in level 2 and one of the criteria outlined in level 3 as well as having successfully completed the 
following, leading to the employee obtaining a Construction Industry Skills Certificate Level 4. 

 Will have successfully completed a structured training programme in a group of nine modules of specialisation 
of which six must be related to the stream for which the employee is engaged. The modules will be to standards 
established and endorsed by the NBCITC; 

 Or 
 Will have a recognised trade certificate, or its equivalent; 
 Or 
 Will have gained equivalent skills and completed a competency test approved by the NBCITC covering the 

same material in the course referred to above including the appropriate areas of specialisation. 
 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 

indicated below: 
(i) Exercises good interpersonal and communication skills. 
(ii) Exercises discretion within his/her level of training. 
(iii) Operates under routine supervision either individually or in a team environment. 
(iv) Is capable of detailed measurement techniques. 
(v) Applies quality control techniques to his/her own work. 
(vi) Reads, interprets and applies plans, sketches and diagrams. 
(vii) Performs tasks safely and identifies hazards within his/her sphere of work. 
(viii) Performs from his/her own initiative and is able to control his/her own work schedule. 
(ix) Provides informal on-the-job guidance to other employees to a limited degree. 
(x) Has an understanding of the construction process in his/her stream. 
(xi) Interacts with and assists employees of other companies on site. 
(xii) Anticipates and plans for constant changes to the work environment. 

 Subject to the employee having the appropriate training where required, the following are indicative tasks which 
the employee at this level may perform: 

(aa) Activities generally associated with tasks carried out by an employee who has completed an 
apprenticeship or accredited trade recognition certificate. 

(bb) Specialised materials handling. 
(cc) Crushing plant operation. 
(dd) Paving. 
(ee) Additional duties which the employee will be skilled to carry out as a result of undergoing 

broadly based structured training or acquiring on-the-job skills. 
(g) Building and Maintenance Worker Level 5 (105%) 
 An employee at this level will be employed in one of the three streams as defined: 

• structures 

• fitout and finish 

• services. 
 An employee to be classified at this level will have completed an additional three modules of specialisation 

within the stream for which he/she has been employed or have gained equivalent skills and completed a 
competency test approved by the NBCITC. 

 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 
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(i) Exercises skills attained through the completion of nationally accredited training prescribed for this 
classification. 

(ii) Exercises discretion within the level of his/her training. 

(iii) Performs discretion tasks within the level of his/her training. 

(iv) Works under general supervision either individually or in a team environment. 

(v) Provides guidance, assistance and on-the-job training as part of a work team. 

(vi) Has a sound understanding of the construction process involved in his/her stream 

(vii) Has a knowledge of occupational health and safety requirements appropriate to his/her level of 
training. 

(viii) Reads, interprets and applies information from plans. 

 Subject to the employees having the appropriate training where required, the following are indicative tasks 
which the employee at this level may perform: 

(aa) Duties normally associated with the functions of the special class tradesmen. 

(bb) Letter cutting. 

(cc) Operates large drilling machines. 

(dd) Operates complex plant. 

(ee) Additional duties which the employee will be skilled to carry out as a result of undergoing 
broadly based structured training or acquiring on-the-job skills. 

(h) Building and Maintenance Worker Level 6 (110%) 

 An employee at this level will be employed in one of the three streams as defined: 

• structures 

• fitout and finish 

• services. 

 An employee to be classified at this level will have completed an additional three modules of specialisation 
within the stream for which he/she has been employed or have gained equivalent skills and completed a 
competency test approved by the NBCITC. 

 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 

(i) Exercises skills attained through the completion of nationally accredited training prescribed for this 
classification. 

(ii) Exercises discretion within the level of his/her training. 

(iii) Provides guidance as part of a work team. 

(iv) Assists in the provision of structured training in conjunction with supervisors and trainers. 

(v) Understands and implements quality control techniques. 

(vi) Works under limited supervision either individually or in a team environment. 

(vii) Reads, interprets and applies information from plans. 

(viii) Solves technical problems within his/her sphere of work. 

 Subject to the employee having the appropriate training where required the following are indicative tasks which 
the employee at this level may perform. 

(aa) Supervises maintenance of equipment. 

(bb) Identifies and prepares information relating to variations. 

(cc) Carving. 

(dd) Operates large and complex plant. 

(ee) Schedule and plan work activity. 

(ff) Has detailed knowledge of Australian Standards applying to his/her sphere of work. 

(gg) Recognises hazards associated with his/her sphere of work. 

(hh) Additional duties which the employee will be skilled to carry out as a result of undergoing 
broadly based structured training or acquiring on-the-job skills. 

(i) Building and Maintenance Worker Level 7 (115%)  

 An employee to be classified at this level will have completed an additional three modules of specialisation 
within the stream for which he/she has been employed or have gained equivalent skills and completed a 
competency test approved by the NBCITC.  
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 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 
(i) Exercises skills attained through the completion of nationally accredited training prescribed for this 

classification. 
(ii) Provides guidance as part of a work team. 
(iii) Understands and is able to implement quality control techniques. 
(iv) Works under limited supervision either individually or in a team environment. 
(v) Assists in the planning and/or guiding of the work, quality and safety of others. 
(vi) Researches, evaluates and implements solutions to problems within his/her own sphere of work. 
(vii) Reads, interprets and applies information from plans. 

 Subject to the employee having the appropriate training where required the following are indicative tasks which 
the employee may perform: 

(aa) Prepares and delivers instructions to team members. 
(bb) Plans and schedules work. 
(cc) Orders equipment within defined requisition limits. 
(dd) Additional duties which the employee will be skilled to carry out as a result of undergoing 

broadly based structured training or acquiring on-the-job skills. 
(j) Building and Maintenance Worker Level 8 (120%) 
 An employee to be classified at this level will have completed an additional 1.5 modules of specialisation within 

the stream for which he/she has been employed or have gained equivalent skills and completed a competency 
test approved by the NBCITC. 

 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 
(i) Exercises skills attained through the completion of nationally accredited training prescribed for this 

classification. 
(ii) Exercises discretion within his/her level of training. 
(iii) Provides guidance as part of a work team. 
(iv) Understands and implements quality control techniques. 
(v) Works under limited supervision either individually or in a team environment. 
(vi) Reads, interprets and applies information from plans. 

 Subject to the employee having the appropriate training where required the following are indicative tasks which 
the employee may perform: 

(aa) Diagnoses and solves technical or organisational problems. 
(bb) Researches, prepares and presents complex reports. 
(cc) Participates in the development of quality control and occupational health and safety 

programmes. 
(dd) Participates in the implementation of relevant training. 
(ee) Possesses effective written and verbal communication skills of a level sufficient to 

communicate detailed information and produce reports. 
(ff) Additional duties which the employee will be skilled to carry out as a result of undergoing 

broadly based structured training or acquiring on-the-job skills. 
(k) Building and Maintenance Worker Level 9 (125%) 
 An employee to be classified at this level will have completed an additional 1.5 modules of specialisation within 

the stream for which he/she has been employed or have gained equivalent skills and completed a competency 
test approved by the NBCITC. 

(k) Building and Maintenance Worker Level 9 (125%) 
 An employee to be classified at this level will have completed an additional 1.5 modules of specialisation within 

the stream for which he/she has been employed or have gained equivalent skills and completed a competency 
test approved by the NBCITC. 

 An employee at this level is engaged to exercise the depth and scope of skills, to the level of his/her training 
indicated below: 
(i) Exercises skills attained through the completion of nationally accredited training prescribed for this 

classification. 
(ii) Provides guidance and assistance as part of a work team. 
(iii) Prepares reports of a technical nature on specific work issues. 
(iv) Implements quality control techniques to a higher level than BMW8. 
(v) Reads, interprets and applies information from plans. 
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 Subject to the employee having the appropriate training where required the following are indicative tasks which 
the employee may perform: 

(aa) Exercises skills attained through the completion of nationally accredited training prescribed 
for this level. 

(bb) Uses information from plans to diagnose and solve problems related to his/her sphere of 
work. 

(cc) Identifies any deviations from plans and sketches. 
(dd) Identifies and documents variations to original plans to the extent required to make cost 

comparisons. 
(ee) Schedules and plans work for a team and provides brief reports on the progress and quality 

of work. 
(ff) Assists in designing training programmes for implementation. 
(gg) Applies high level quality control techniques. 
(hh) Possesses high level interpersonal and communication skills. 

(vi) Additional duties which the employee will be skilled to carry out as a result of undergoing broadly 
based structured training or acquiring on-the-job skills. 

11. Definitions 
(a) "NBCITC" means the National Building and Construction Industry Training Council. 
 The NBCITC shall be the recognised authority (for the purposes of this appendix) responsible for developing 

competency standards for consideration and endorsement by the National Training Board and the provision of 
advice and assistance to State and Territory training authorities in respect of matters relating to training in the 
industry and callings covered by this award, including but not limited to: 

• competency standards 

• curriculum development 

• training courses 

• articulation and accreditation requirements both on and off the job 

• on-the-job training guidelines 

• assessment and certification arrangements. 
 In relation to the development of standards for this award the NBCITC may consult with other bodies or 

committees of a like nature to ensure that consistent standards are maintained across industries. The NBCITC 
shall designate those fields of work that constitute the streams contained herein. 

(b) "Streams" or "Skill Streams" means a broad grouping of skills related to a particular phase or aspect of 
production. 

(c) "Fields of Work" means a defined grouping of logically related skills based on an efficient organisation of work. 
The principle purpose of fields of work is to facilitate the development of training modules specifically tailored 
to encourage full practical utilisation of skills. 

(d) "Structures Stream" includes all fields of work principally concerned with the erection of new structures of 
buildings (including demolition and pre-construction) up until, but not including, the fitout and finishing stage 
of construction and does not extend beyond the scope of this award. 

(e) "Fitout/Finishing Stream" includes all fields of work principally concerned with fitout and finishing activities 
relating to newly constructed or existing buildings or structures, and does not extend beyond the scope of this 
award. 

(f) "Services Stream" includes all related skills involved in the provision of services to newly constructed or 
existing buildings or structures, and does not extend beyond the scope of this award. 

(g) "Industry Accredited Course" or "Nationally Accredited Course" is a course which has been constructed to 
reflect a group of standards which the NBCITC has endorsed as being appropriate combinations of skills to be 
available to the industry. 

(h) "Module". One module equates to 40 nominal training hours. 
(i) "Supervision". This application recognises a hierarchy of levels of supervision which are as follows: 

(i) "Direct Supervision" applies to a person who: 
(aa) receives detailed instructions on the tasks to be performed and is subject to progress checks 

as to those tasks; and 
(bb) has his/her tasks reviewed on completion. 

(ii) "Routine Supervision" applies to a person who: 
(aa) receives instructions on the task to be performed as to unusual or difficult features of those 

tasks; or when new procedures are involved receives instructions as to the method of 
approach; and 
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(bb) is normally subject to progress checks, however such checks are usually confined to unusual 
or difficult aspects of the tasks assigned; and 

(cc) has his/her assigned tasks reviewed on completion; and 
(dd) has the technical knowledge to enable him/her to perform his/her task usually without 

specific instructions. 
(iii) "General Supervision" applies to a person who: 

(aa) receives general instructions, usually covering only the broader technical aspects of the 
work; and 

(bb) may be subject to progress checks but such checks are usually confined to ensuring that, in 
broad terms, satisfactory progress is being made; and 

(cc) has his/her assignments reviewed on completion; and 
(dd) although technically competent and well experienced there may be occasions on which the 

person will receive more detailed instructions. 
(iv) "Limited Supervision" applies to a person who: 

(aa) receives only limited instructions normally confined to a clear statement of objectives; and 
(bb) has his/her work usually measured in terms of the achievement of stated objectives; and 
(cc) is fully competent and very experienced in a technical sense and requires little guidance in 

the performance of work. 
4. Delete Appendix A, B, C & D of this Award. 

 

2006 WAIRC 04196 
COMMERCIAL TRAVELLERS AND SALES REPRESENTATIVES' AWARD 1978 (NO R43 OF 1978) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SALES REPRESENTATIVES AND COMMERCIAL TRAVELLERS GUILD OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
LEONARD INDUSTRIES PTY LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 18 APRIL 2006 
FILE NO/S APPL 979 OF 2005 
CITATION NO. 2006 WAIRC 04196 
 

Result Varied 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and Ms J Price and Mr P Moss as agent on behalf of one of the respondents, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Commercial Travellers and Sales Representatives’ Award 1978 (No R43 of 1978) be varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after 18 April 2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Special Rates:  Delete this clause and insert the following in lieu thereof: 
(1) An employee required by the employer to attend the employer's show rooms, trade fairs, exhibitions, or agricultural 

shows or sales conferences, or attend for stock taking purposes after 6.00 p.m.  Monday to Friday inclusive, shall be paid 
at the rate of $18.44 per hour with a minimum payment of two hours.  Provided that the minimum payment of two hours 
shall not apply where the attendance at such functions is contiguous with the usual hours of work. 

(2) An employee required to work on a Saturday, Sunday or on a holiday prescribed in Clause 14. - Holidays of this award 
shall be paid at the rate of $24. 62 per hour, with a minimum of three hours payment. 

2. Clause 10. – Vehicle Provisions:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Rates of hire for use of an employee's own vehicle on employer's business: 

(a) Sales Representative/Commercial Traveller: 
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(i) Up to 2.5 litre $160.45 per week plus 16.49 cents per kilometre 
(ii) Over 2.5 litre $195.50 per week plus 18.88 cents per kilometre 

(b) Country Sales Representative/Commercial Traveller: 
(i) Up to 2.5 litre - $193.40 per week plus 16.49 cents per kilometre 
(ii) Over 2.5 litre - $241.60 per week plus 18.88 cents per kilometre 

(c) For the purpose of this clause, travelling to and from the employee's home shall be regarded as employer's 
business. 

(d) The standing charges prescribed in paragraphs (a) and (b) of this subclause have been computed on the basis of 
their being payable during the employee's absence on annual leave, sick leave and long service leave as 
provided by this award. 

3. Clause 19. – Air Conditioning:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Air-conditioning Allowance: 

Where a worker by arrangement with his/her employer provides a motor vehicle and that vehicle is fitted with an air-
conditioning unit, the worker shall be paid an allowance of $4.65 per week in addition to all payments made to him/her in 
accordance with Clause 10. - Vehicle Provisions of this award.  Provided that: 
(a) this requirement shall not apply if the employer, the worker and union mutually agree in writing that an air-

conditioning unit should not be provided in respect of a particular vehicle.  A copy of any such agreement shall 
be provided to the employer, the worker and the union. 

(b) this requirement shall not apply to an employer in respect of a worker using a motor vehicle where such worker 
works solely outside of the summer months of the year. 

(c) this requirement shall not apply to an employer in respect of a worker using a motor vehicle in any sector of 
Western Australia south of the 26th parallel of latitude in respect of which the provision of an air-conditioning 
unit is mutually agreed in writing between the employer, the worker and the union to be inappropriate.  Where 
no agreement is reached the matter shall be determined by a Board of Reference. 

 

CANCELLATION OF—Awards/Agreements/Respondents— 

2006 WAIRC 04171 
BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
EPS INDUSTRIES, CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF 
WORKERS AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 11 APRIL 2006 
FILE NO/S APPL 51 OF 2006 
CITATION NO. 2006 WAIRC 04171 
 

Result Respondent deleted 
 

Order 
WHEREAS the Commission is of the view that the following named respondent to the Building Trades (Construction) Award is no 
longer operating in the industry or employing persons in the industry to which the award applies and gave notice on the 22nd day of 
February, 2006 of its intention to strike out the named respondent as a party to the award;  
AND HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the Industrial Relations Act, 1979 (“the Act”) have been complied with, I, 
the undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in 
pursuance of the powers contained in section 47 of the Act, do hereby order and declare 

THAT from the date of this order, EPS Industries be struck out of Schedule B – Respondents of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2006 WAIRC 04203 
CEMENT AND LIME EMPLOYEES' (SWAN PORTLAND CEMENT LIMITED) AWARD NO. A 26 OF 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
SWAN PORTLAND CEMENT LIMITED, TRANSPORT WORKERS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 18 APRIL 2006 
FILE NO/S APPL 55 OF 2006 
CITATION NO. 2006 WAIRC 04203 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give 
notice on the 22nd day of February, 2006 of an intention to make an order cancelling such award; 
AND WHEREAS at the 27th March, 2006 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the section 47 of the Industrial Relations Act, 1979, do hereby order that the following award be 
cancelled: 

CEMENT AND LIME EMPLOYEES’  
(SWAN PORTLAND CEMENT LIMITED) AWARD NO. A 26 OF 1988 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 04168 
ENGINE DRIVERS (GOVERNMENT) AWARD 1983 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, BOARD 
OF MANAGEMENT, FREMANTLE HOSPITAL, BOARD OF MANAGEMENT, PRINCESS 
MARGARET HOSPITAL AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 11 APRIL 2006 
FILE NO/S APPL 48 OF 2006 
CITATION NO. 2006 WAIRC 04168 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give 
notice on the 22nd day of February, 2006 of an intention to make an order cancelling such award; 
AND WHEREAS at the 27th March, 2006 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the section 47 of the Industrial Relations Act, 1979, do hereby order that the following award be 
cancelled: 

ENGINE DRIVERS (GOVERNMENT) AWARD 1983, NO. A 5 OF 1983 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 



1084                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 86 W.A.I.G. 
 

2006 WAIRC 04169 
METROPOLITAN HEALTH SERVICE ENGINEERING AND BUILDING SERVICES ENTERPRISE AWARD 1999 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
METROPOLITAN HEALTH SERVICE BOARD, COMMUNICATIONS, ELECTRICAL, 
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING & ALLIED WORKERS 
UNION OF AUSTRALIA - ENGINEERING & ELECTRICAL DIVISION - WESTERN 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 11 APRIL 2006 
FILE NO/S APPL 49 OF 2006 
CITATION NO. 2006 WAIRC 04169 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give 
notice on the 22nd day of February, 2006 of an intention to make an order cancelling such award; 
AND WHEREAS at the 27th March, 2006 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the section 47 of the Industrial Relations Act, 1979, do hereby order that the following award be 
cancelled: 

METROPOLITAN HEALTH SERVICE ENGINEERING  
AND BUILDING SERVICES ENTERPRISE AWARD 1999 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 04172 
SHIP PAINTERS' AND DOCKERS' AWARD NO 29 OF 1960 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
THE MINISTER FOR WORKS IN RESPECT TO THE PUBLIC WORKS DEPARTMENT, 
MINISTER FOR TRANSPORT IN RESPECT TO DEPARTMENT OF MARINE AND HARBOUR, 
AND OTHER 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 11 APRIL 2006 
FILE NO/S APPL 50 OF 2006 
CITATION NO. 2006 WAIRC 04172 
 

Result Respondents deleted 
 

Order 

WHEREAS the Commission, being of the opinion that the following employers named in the Ship Painters’ and Dockers’ Award 
no longer carry on business as an employer in the industry to which the award applies did give notice on the 22nd day of February, 
2006 of an intention to strike out those employers as parties to the award; 

AND HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the Industrial Relations Act, 1979 (“the Act”) have been complied with, I, 
the undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in 
pursuance of the powers contained in section 47 of the Act, do hereby order and declare 
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THAT from the date of this order,  
The Minister for Works in respect to the Public Works Department, Minister for Transport in respect to 
Department of Marine and Harbour, Western Australian Government Industrial Relations Service, 220 St. 
George’s Terrace, Perth 
and State Shipping Service,  

be struck out of Schedule “A” – Respondents of the Ship Painters’ and Dockers’ Award No. 29 of 1960. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2006 WAIRC 04281 
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
NEVARDA SHIRT CO PTY LTD, SHOP DISTRIBUTIVE AND ALLIED EMPLOYEES' 
ASSOCIATION OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 2 MAY 2006 
FILE NO/S APPL 58 OF 2006 
CITATION NO. 2006 WAIRC 04281 
 

Result Respondent deleted 
 

Order 

WHEREAS the Commission, being of the opinion that the following employer named in the Shop and Warehouse (Wholesale and 
Retail Establishments) Award 1977 no longer carries on business as an employer in the industry to which the award applies did give 
notice on the 23rd day of March, 2006 of an intention to strike out that employer as a party to the award; 

AND HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the Industrial Relations Act, 1979 ("the Act") have been complied with, I, 
the undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in 
pursuance of the powers contained in section 47 of the Act, do hereby order and declare 

THAT from the date of this order, Nevarda Shirt Co Pty Ltd be struck out of Schedule "C" – Respondents of the Shop and 
Warehouse (Wholesale and Retail Establishments) Award 1977. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 04170 
TRANSPORT WORKERS' (GENERAL) AWARD NO. 10 OF 1961 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
DUNLOP RUBBER AUST. LTD, TRANSPORT WORKERS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS, WESTERN AUSTRALIAN BRANCH AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 11 APRIL 2006 
FILE NO/S APPL 47 OF 2006 
CITATION NO. 2006 WAIRC 04170 
 

Result Respondent deleted from award 
 

Order 
HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition thereto, 
and upon being satisfied that Dunlop Rubber Aust. Ltd no longer employs employees covered by the Transport Workers (General) 
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Award No. 10 of 1961, I, the undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting 
on my own motion in pursuance of the powers contained in section 47 of the Act, do hereby order and declare 

THAT from the date of this order, Dunlop Rubber Aust. Ltd be struck out of Clause 12.1. – Respondents to the Award of 
the Transport Workers (General) Award No. 10 of 1961. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 

2006 WAIRC 04213 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

CLAIMANT 
-v- 
CURTIN UNIVERSITY OF TECHNOLOGY 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD WEDNESDAY, 15 MARCH 2006, WEDNESDAY, 5 APRIL 2006 
DELIVERED WEDNESDAY, 12 APRIL 2006 
CLAIM NO. M 82 OF 2005 
CITATION NO. 2006 WAIRC 04213 
 

CatchWords Enforcement of certified agreement; Out of Hours Contact Allowance for General Staff; Supply of 
mobile telephone; Whether instructed to be "on-call". 

Legislation Workplace Relations Act 1996 
Curtin University of Technology General Staff Certified Agreement 2000-2003 

Result Claim not made out. 
Representation  
Claimant Mr M Swinbourn of the Claimant appeared for the Claimant 
Respondent Mr I Curlewis (of Counsel) instructed by Lavan Legal appeared for the Respondent 
 

REASONS FOR DECISION 
Background 
1 The Claimant is an organisation registered pursuant to the provisions of the Workplace Relations Act 1996 (the Act).  The 

Respondent is and was at all material times a body corporate under and subject to the provisions of the Curtin University of 
Technology Act 1966 in its provision of educational services in Western Australia.  The Claimant and Respondent are parties 
to the Curtin University of Technology General Staff Certified Agreement 2000-2003 (the Agreement) registered in 
accordance with section 170LJ of the Act.  Mr David Brown, an employee of the Respondent was at all material times a 
member of the Claimant.  In May and June of 2003 (the material time) Mr Brown was a team leader within the Respondent’s 
Security, Parking and Traffic Department.  The Manager of that Department at that time was Mr David Gries.  He, in turn, 
reported to Dr Allan Verdonk, the Director of Facilities Management.  Mr Grant Quartermaine acted as manager in Mr Gries 
absence. 

2 On 29 May 2003 Mr Gries prepared a minute (exhibit 2) which was delivered to Mr Brown by Mr Grant Quartermaine on or 
about 10 June 2003.  The minute which related to the provision of a mobile phone to each team leader stated: 

Security team leaders are being issued with a mobile phone each.  The usage of the mobile phone will be 
recorded on individual accounts in the name of each security team leader.  Each mobile phone is to be used 
specifically for work issues only. 
The following points are to be adhered to at all times: 
1. The mobile phone is to be kept in good condition at all times. 
2. If the mobile is lost or stolen please report to the control room immediately and email the Manager 

outlining all details.  A replacement, depending on circumstances, will be authorised by the Manager 
only. 

3. The administrative assistant upon, (sic) the Manager’s approval will pay accounts for the mobile phone.  
However, any phone numbers that are not work related are to be highlighted and security team leaders 
must pay any of the outstanding amounts.  Please see the administrative assistant to obtain relevant 
paperwork and cost centre with line item to take to the cashier.  The amounts will include GST and 
accounts are payable within 14 days. 
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4. If there is a fault with the mobile phone please report to the control room immediately and email the 
Manager and administrative assistant with details of the fault. 

5. You are encouraged to carry the mobile at all times.  This will assist in being able to contact security 
team leaders in the case of emergencies on campus. 

Your mobile number is ……....  On signing this document you are acknowledging and compiling (sic) with the 
points listed from 1 – 5 above. 

Evidence 

3 Mr Brown acknowledged receiving the aforementioned minute from Mr Quartermaine on 10 June 2003.  He said that when he 
first received the minute he read it and then advised Mr Quartermaine that he did not want a mobile phone.  Mr Quartermaine 
told him not to make waves, that Mr Gries wanted it to happen and that he should accordingly sign the acknowledgement of 
the receipt of the minute.  Mr Quartermaine asserted in his evidence that such discussion did not take place.  Mr Brown 
testified that he was “virtually” told by Mr Quartermaine that he should carry the mobile phone at all times. 

4 Mr Gries testified that in preparing the minute to be given to Mr Brown and other team leaders, he intended that the issuance of 
a mobile phone would facilitate their return to work in the event of an emergency on campus.  He believed that the minute he 
prepared constituted an instruction to team leaders to be on call.  When cross-examined Mr Gries acknowledged that any 
failure to carry the mobile phone or respond to calls made to it outside of work hours would not result in disciplinary action 
being taken.  There would be no consequence.  He also confirmed that no team leader was ever “rostered” to be on call.  
Further there were no constraints on team leaders requiring them to be contactable at all times and to be in a fit and proper state 
to return to work. 

5 Mr Brown testified that having received the mobile phone he carried it at all times.  Although the minute reads that he was 
“encouraged” to carry it at all times, he took that to be an instruction that he should carry it at all times.  That was particularly 
so given Mr Gries’ character which did not permit dissention.  Consequently he carried the mobile phone at all times and 
remained contactable.  He regarded himself to be on call at all times, day and night, outside his rostered hours.  Indeed he was 
contacted after hours for the purpose of obtaining details of incidents that had occurred during his shift and also for the purpose 
of facilitating his return to work. 

6 Mr Brown said that the requirement that he carry the mobile phone ceased on 22 June 2003.  He subsequently made a claim for 
the payment of an “on-call allowance” for the period that he was on call, but the same has never been met by his employer. 

7 When cross-examined Mr Brown acknowledged that he did not consider himself to be “on call” when debilitated by sickness.  
Furthermore he conceded that there was never any roster enacted which showed that he was “on call”.  Importantly Mr Brown 
conceded that he felt that he was not restricted in drinking alcohol whilst off duty or doing anything else that might render him 
unfit to return to work.  Furthermore he also acknowledged that there was no restriction to him leaving his home for the 
purpose of fossicking in the outback, which was one of his pastimes.  He acknowledged that if he were to do that he would be 
un-contactable and would not be able to return to work immediately. 

8 Mr Brown also conceded that the use of mobile phones would occur in certain circumstances whilst on duty when the use of 
two-way radios, which was the predominant form of communication, was not appropriate.  However he understood the term 
“at all times” expressed in the minute to be a reference to his after hours situation. 

9 Lynette McNab, one of the other team leaders employed by the Respondent, testified that team leaders were, at the material 
time, required to carry the mobile phone issued at all times so that they could be contactable.  Indeed team leaders were 
contacted out of hours for various reasons. 

10 Dr Verdonk was called to testify by the Respondent.  He told the Court that any employee who was required to be on call was 
rostered as such.  There was never a situation where an employee was on call at all times outside of normal work hours without 
being rostered for such.  He said that he never authorised any “on-call roster” for the Security, Parking and Traffic Department 
and did not know of its existence. 

11 When cross-examined, Dr Verdonk conceded that Mr Gries had the authority to issue the minute that he issued dated 29 May 
2003. 

12 Mr Quartermaine, in his evidence, rejected Mr Brown’s contention that there was, on 10 June 2003, a discussion between them 
concerning the mobile phone.  He said that he did no more than to hand over the telephone which Mr Brown acknowledged 
receipt of.  He told the Court that he was responsible for the creation of the rosters and there was no provision within the 
rosters for any team leader to be on call.  It was his view that mobile phones had been issued to be used on campus. 

13 Mr Quartermaine acknowledged under cross-examination that team leaders would be contacted out of hours by mobile phone 
if attempts to contact them by land line failed. 

Conclusion 

14 The starting point in the determination of this matter must be the consideration of the relevant “on-call provision” within the 
Agreement. 

15 Clause 30.7 and, in particular, subclause 30.7.1 provide: 

30.7    Out of Hours Contact Allowance for General Staff 

30.7.1 For the purpose of this sub-clause ‘on-call’ shall mean an instruction to a staff member to remain at 
a place of residence or otherwise to be available for immediate contact in the case of a re-call to 
duty away from such place of residence or otherwise to be available. 
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A staff member who is required to be on-call during a period off duty shall be paid an allowance of 
$3.10 for each hour or part thereof the staff member is on-call. 

The University shall provide a mobile phone or reimburse the telephone rental charges for a staff 
member in receipt of the allowance. 

Where a staff member rostered for on-call duty is called to duty during the on-call period, then 
payment for hours worked will be in accordance with the overtime provisions.  The on-call 
allowance is not payable during a period where overtime is paid.  The limitations prescribing 
eligibility for overtime payment shall not apply to a staff member in receipt of on-call allowance. 

16 It is noted that the heading in clause 30.7 makes reference to “Out of Hours Contact”, however, the substantive provisions in 
subclause 30.7.1 provide for the payment of an allowance for each hour or part thereof that the staff member is “on-call”. 

17 “On call” is defined within the subclause to mean: 

.....an instruction to a staff member to remain at a place of residence or otherwise to be available for immediate 
contact in the case of a re-call to duty away from such place of residence or otherwise to be available. 

18 It is common ground that Mr Brown was not instructed to remain at a place of residence or to otherwise be available for 
immediate contact in the case of a recall to duty away from such place of residence.  Indeed Mr Brown’s own testimony 
indicated that there was nothing stopping him from leaving the metropolitan area to effect his hobby of fossicking.  If he left 
the metropolitan area for that reason it would have been impossible for him to have returned to duty.  The on-call provision 
facilitates contact ability and availability for the purpose of a return to work.  Furthermore Mr Brown conceded that whilst off 
duty he consumed alcohol which might have affected his ability to return to duty.  In those circumstances he would not have 
been available.  It seems therefore that Mr Brown was not required at all times to be available to return to duty but, at best, was 
required to be contactable in case of emergencies on campus. 

19 Despite the heading of clause 30.7, contact ability alone is not that which is contemplated by subclause 30.7.1.  The clause 
contemplates a recall to duty.  Paragraph 5 of the minute dated 29 May 2003 (exhibit 2) did not require Mr Brown to be 
available for recall to duty.  Indeed it did not constitute a requirement or instruction at all.  The paragraph bears repeating.  It 
states: 

You are encouraged to carry the mobile at all times.  This will assist in being able to contact security team 
leaders in the case of emergencies on campus. 

(my emphasis added) 

20 The Shorter Oxford Dictionary defines “encourage” to mean: 

. . . to recommend, to stimulate, to countenance . . . to foster. 

“Instruction” is defined in the same Dictionary to mean: 

Making it known to a person what he is required to do; a direction, an order, a mandate. 

21 Paragraph 5 of the minute, when read alone, does not constitute an instruction as required by subclause 30.7.1 of the 
Agreement. 

22 It is argued by the Claimant that the same must be viewed in the context of Mr Brown’s work situation and Mr Gries tough 
stance with respect to loyalty.  When that is done the word “encouraged” is said to convey the same meaning as “instruction”.  
Indeed that was the way in which Mr Brown responded to it.  He took it as an instruction and acted accordingly. 

23 The fact that Mr Brown chose to treat what was said as an instruction is not determinative.  The fact is that it was not an 
instruction and could not be construed as such.  It was not mandatory.  Any failure to comply would not have and could not 
have resulted in disciplinary or other form of action.  There was no basis for it.  Mr Gries testified that any failure to comply 
would have no consequence.  The admitted lack of consequence belies any contention that what was said was an instruction.  
Furthermore it is not the case that Mr Brown was totally constrained in his affairs.  He was able to leave the metropolitan area 
and remain out of contact if he wanted.  He was able to drink alcohol to the extent that he might not be fit to return to duty.  In 
those circumstances it cannot be said that he was on call, notwithstanding what Mr Gries might have intended.  The effect of 
what was done did not amount to an instruction to be on call.  Accordingly the Claimant has not succeeded in establishing on 
the balance of probability that Mr Brown was on call. 

24 Finally, much has been made about whether Mr Quartermaine instructed Mr Brown to be on call.  In that regard I find the 
evidence equally balanced.  There is no particular reason to find one way or the other as to whether the actual conversation 
took place.  Having said that, even if it is the case that Mr Quartermaine said those things as alleged by Mr Brown, that of itself 
or in combination with exhibit 2 does not amount to an instruction to Mr Brown to remain on call. 

25 The mobile phones were issued to team leaders to assist the Respondent to contact them in case of emergency.  The team 
leaders were encouraged to carry the same to enable contact; however, there was no consequence if they did not carry the 
mobile phones.  Given those circumstances, they were no more than a tool aimed at achieving easy access if the need arose.  
The supply of the mobile phones, together with the encouragement that team leaders carry the same at all times, did not 
amount to the team leaders, including Mr Brown, being on call. 

26 The claim is not made out. 
G Cicchini 
Industrial Magistrate 
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2006 WAIRC 04214 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT 

PARTIES ANN MORRIS 
CLAIMANT 

-v- 
FLEETWOOD/DURABUILT 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD MONDAY, 16 JANUARY 2006, THURSDAY, 13 APRIL 2006 
DELIVERED WEDNESDAY, 19 APRIL 2006 
CLAIM NO. M 138 OF 2005 
CITATION NO. 2006 WAIRC 04214 
 

CatchWords Enforcement of Clerks (Commercial, Social and Professional Services) Award No 14 of 1972, Claim 
pursuant to Award and Minimum Conditions of Employment Act 1993 for payment for public 
holiday and time worked, Alleged failure to allow meal breaks, Principle in Donovan's case, Proof of 
Industry, Proof of Classification. 

Legislation  Industrial Relations Act 1979. 
Minimum Conditions of Employment Act 1993. 
Clerks (Commercial, Social and Professional Services) Award No 14 of 1972. 

Cases referred to  
in decision R J Donovan and Associates Pty Ltd v Federated Clerks Union of Australia, WA Branch (1977) 57 

WAIG 1317. 
Result Claim dismissed 
Representation  
Claimant The Claimant appeared in person 
Respondent Mr M Richards of the Respondent appeared for the Respondent 
 

REASONS FOR DECISION 
Background 
1 In May 2005 the Respondent required the services of an Admin Maintenance Coordinator.  The position, which was a newly 

created position, was advertised through an employment agency.  The advertisement stated inter alia: 
 “New 
Busy maintenance department for manufacturer of demountable homes requires a competent customer service, 
admin clerk, maintenance scheduler.  Solid experience with customer service, good skills computer (word 
excel), mature outlook and good communications are required.  This position is permanent, PART time after 
trial period.  Neg wages around $16/HR to start.  Call Rhett ……… 
This position is Temporary, Part-Time (hours:  ).                           ” 

2 The advertisement came to the attention of the Claimant who expressed an interest in the advertised position.  Consequently 
through her job provider it was arranged that she be interviewed by the Respondent’s manager.  The interview took place on 
Wednesday, 1 June 2005.  The Claimant was interviewed by Mr Paul Evett, the Respondent’s Production Planning Manager 
and one other.  During the interview the Claimant was told that her prospective employer was a large and expanding company 
which meant that the part-time position could well develop into a permanent full-time position.  The Claimant was told that her 
role would be to coordinate maintenance to be carried out on homes built by the Respondent.  The Claimant testified that she 
was informed that she would be required to work three days a week for about five to five and a half hours per day.  The 
Claimant was told that she would be paid at the rate of $16.00 per hour. 

3 On Friday, 3 June 2005 the Claimant was notified that she had been successful in her job application and that she was to start 
work at 8.30 am commencing on Monday, 6 June 2005.  On Saturday, 4 June 2005 the Claimant attended the Respondent’s 
office to enquire whether it was the Respondent’s intention that she start work on the Monday stipulated because that Monday 
was a public holiday.  It suffices to say that the Respondent’s receptionist, after enquiring with the manager, informed the 
Claimant that she was not required on the Monday.  The Claimant was instructed to commence work on the following day, 
being Tuesday, 7 June 2005. 

4 The Claimant commenced work on Tuesday, 7 June 2005 and became almost immediately concerned about the fact that there 
appeared to be an insufficient amount of work available for her.  She complained about the situation but the problem did not 
resolve.  The Claimant asserts that she brought to the position a vast amount of skill, knowledge and experience which was in 
the main not appropriately utilized by the employer.  The Respondent through Mr Evett, on the other hand says that the 
Claimant did not meet the expectations raised by her résumé and that she was incompetent in her computer skills. 

5 In the end result the parties agreed that the employment relationship should come to an end and the Claimant ceased working 
for the Respondent on 24 June 2005. 

6 The Claimant is aggrieved at what occurred. 



1090                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 86 W.A.I.G. 
 

The Claim 
7 On 18 November 2005 the Claimant lodged her Originating Claim in this Court claiming that the Respondent had failed to 

comply with the “Commercial Social Clerks Award” and had “failed to comply with Minimum Wage Conditions”.  The 
Claimant indicated therein that her claim is brought pursuant to the Minimum Conditions of Employment Act 1993 (the MCE 
Act) and that she seeks the payment of monies due in the sum of “$72 whatever is due plus tax”.  Voluminous copies of 
correspondence passing between the Claimant and the Department of Consumer and Employment Protection, together with 
other documents, were attached to the Originating Claim Form. 

8 On 1 December 2005 the Respondent lodged its Response in this matter stating: 
“Claimant did not present for work on Monday 20 June 2005.  As a casual employee, wages were not paid for 
this absence.  All monies owed have been paid in accordance with her working hours.  Ms Morris declared a 
No Tax Threshold and was taxed accordingly.” 

9 At the pre-trial conference on 16 January this year the Clerk ordered inter alia that the Claimant lodge and serve further and 
better particulars of her claim by 6 February 2006.  In complying with the Clerk’s order the Claimant lodged her outline of 
claim which is best described as being prolix. The outline is also difficult to follow and somewhat confusing.  She 
particularized and quantified her claim therein as follows: 

Unpaid public holiday on 6 June 2006 (sic) in the sum of $102.31 
Payment “for non-access” to meal breaks (no amount claimed). 
Payment for Monday, 20 June 2006 (sic) in the sum of $90.03. 

10 Payment of the sum of $72.00 for reasons unspecified in the outline but which appears from the papers lodged with the 
Originating Claim Form to be a claim for underpayment for ordinary hours worked calculated in the following manner: 

Hours worked (76.25) x rate of pay ($16.00 per hour) =  
Total payable ($1,220.00). 
Less that actually paid ($1,148.00).=. 
Total underpayment ($72.00) 

11 The amount specified as claimed totalled $264.61 however the same is obviously incorrect because the amounts claimed in fact 
total $264.34. 

12 In a further document dated 30 January 2006, which was sent by the Claimant to the Court by facsimile transmission on 31 
January 2006, the Claimant made the following comment: 

“I have further, if necessary proof that the award Clerks (Commercial, Social & Professional) Award does 
NOT pertain to the level and range of skills, knowledge & expertise I was called upon to use by the 
abovementioned employer & specifically the additional demand for work study & Oxford University.” 

13 That statement appears to run contrary to the Claimant’s contention that she was covered by a classification in the Award. 
14 Given the confusing nature of the materials before the Court, the Claimant was at the commencement of the hearing asked for 

the benefit of the Court and the Respondent to particularize and quantify her claim.  In the quantification of her claim the 
Claimant advised the Court that she claims $480.00 plus her annual leave and superannuation entitlements.  It is important to 
note that there had not previously been any mention of a claim for annual leave or superannuation entitlements.  As I 
understand it the claim for $480.00 is comprised of the $261.61 particularized with the balance being for the untaken meal 
breaks. 

Determination 
15 It will be obvious from the review of the documents lodged with respect to the claim that there has been a shift in the nature 

and quantum of the claim, however, in essence the Claimant maintains that the Respondent has failed to comply with the 
Clerks (Commercial, Social and Professional Services) Award No 14 of 1972 (the Award). 

16 To establish a breach of the Award the Claimant must prove the following: 
1. The existence of the Award. 
2. That the Respondent being her employer was bound by the Award. 
3. That the Claimant was in a classification under the Award. 
4. That the Claimant was an employee within the meaning of section 7 of the Industrial Relations Act 

1979. 
17 There is no dispute about the fact that the Respondent was at all material times a corporation which employed the Claimant.  

Furthermore, despite the fact that the Claimant failed to prove or produce the Award at trial, the Respondent for the sake of 
expediency conceded its existence.  Notwithstanding that, the other matters requiring proof remain live and in issue between 
the parties. 

18 One of the outstanding primary issues to be determined is whether the Respondent is bound by the Award.  In that regard the 
Claimant contends that the Respondent, who is not a named party to the Award, is nevertheless bound by the Award by virtue 
of “common rule” because it fits within the scope provision of the Award. 

19 Clause 4 of the Award provides: 
4. - SCOPE 
This award shall apply to all workers employed in the clerical callings mentioned herein (including telephone 
attendants and messengers where such worker does clerical work) by those employers named and engaged in 
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the industry set out in Schedule "A" hereto, provided that it shall not apply to workers employed in the callings 
of Dental Assistant and or Dental Receptionist under the Dental Technicians' and Attendant/Receptionists' 
Award 1982. 

20 The industries referred to in SCHEDULE “A” RESPONDENTS to the Award include inter alia 
Architects and Draftsmen and/or Technical Consultants. 
Builders and/or Contractors. 
Business Consultants and/or Industrial and/or Management. 
Calculating Services and/or Contractors. 
Contractors (Earthmoving and/or Clearing). 
Contractors (Administration). 
Contractors (Paving and/or Road Making and/or Surfacing). 
Electrical Contractors and/or Installers. 
Engineers and/or Designing. 
Engineers Civil and/or Consulting and/or Construction. 
Hotel, Business Brokers and/or Agents. 
Painters, Decorators and/or Contractors. 
Secretarial Services and/or Contractors. 

21 It is the case that the “Scope” clause of the Award referred to above is of the type referred to in RJDonovan and Associates 
Pty Ltd v Federated Clerks Union of Australia, WA Branch (1977) 57 WAIG 1317.  Applying Donovan (supra), an employer 
who is not named as a respondent to the Award will nevertheless be bound by it if his business can properly be held to answer 
to the description of an industry specified in the Schedule “A”. 

22 The Claimant asserts that the Respondent could be said to operate within any one of the abovementioned industries.  However 
the reality is that I do not have any evidence of the industry within which the Respondent operates.  Indeed I was not told, with 
any degree of clarity or objectivity, precisely what it is that the Respondent does.  I know from the job advertisement (exhibit 
1) and from the evidence given by Mr Evett and the Claimant that the Respondent manufactures demountable homes but 
whether such brings the Claimant within the “Builders and/or Contactors” industry or any other industry mentioned in the 
Schedule to the Award is not self evident.  The closest industry mentioned within the Schedule which in my mind could be said 
to apply is that of “Builders and/or Contractors”.   Having said that I do not know what the process of “manufacturing” 
demountable homes entails and whether such involves the same or similar methods used by builders and/ or contractors.  It is 
important to note that a builder may construct any structure not limited to homes.  Whether the “manufacture” of demountable 
homes can be said to come within the “Builders and/or Contractors” is unclear in my mind.  One thing is for certain however 
and that is this; that the Respondent cannot be said to operate in all the industries that the Claimant cited.  Some of the 
industries cited are not even remotely connected with the manufacture of demountable housing. 

23 The Claimant has failed to prove on the balance of probabilities that the Respondent operates within an industry set out in 
Schedule A of the Award. 

24 Furthermore, and in any event even if the Claimant could be said to have proved that the Award binds the Respondent, she has 
failed to establish that she comes within one of the classifications within the Award.  Her evidence concerning her duties was 
so imprecise and so difficult to follow as to be incapable of establishing on the balance of probabilities that she was employed 
within the “Grade 4 - Clerical Officer” classification contained in the Award as she asserted at trial.  Indeed her assertion at 
trial stands in stark contrast to what she said in her own document dated 30 January 2006 (previously referred to) sent to this 
Court in which she denies being within a classification in the Award. 

25 It follows for the reasons stated that the Claimant’s claim, in so far as it is based on the Award, cannot succeed.   Her claim 
based on the MCE Act cannot succeed either.  She has not established that the Respondent has failed to pay her the appropriate 
minimum wage rate.  In so far as her claim relates to payment for 20 June 2005, on which day the Claimant asserts she worked 
but was not paid, it suffices to say that I accept the evidence of Ms Michelle Markovic, who testified that the Claimant did not 
work on that day.  Ms Markovic was a credible and reliable witness who was able to explain with a degree of particularity why 
it is that she recalls the particular day. Indeed her evidence is consistent with Mr Evett relating to his absence on that day. 
Accepting her evidence I reject the Claimant’s evidence that she worked on 20 June 2005 and given that her absence remains 
otherwise unexplained, she cannot succeed in her claim for payment for that day. 

26 Finally the Claimant cannot succeed in her claim for payment for the public holiday on 6 June 2005.  In reality there had been 
a variation in the commencement date of employment which she accepted.  Accordingly the Claimant was not entitled to 
payment for the Monday holiday. 

Conclusion 
27 The Claimant has failed to discharge the onus resting upon her to prove her claim on the balance of probabilities.  Accordingly 

the claim is dismissed. 
G Cicchini 
Industrial Magistrate 
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Decision 
1 This is an appeal by Konecranes Pty Ltd (the Applicant) against a decision of the Construction Industry Portable Paid Long 

Service Leave Payments Board (the Respondent) to require the Applicant to register as an employer under the Construction 
Industry Portable Paid Long Service Leave Act 1985 (the Act). 

2 The appeal is made pursuant to section 50(b) of the Act. 
3 The Act provides for the registration of employers in the construction industry.  Registered employers are required to make 

financial contributions to the Board on behalf of eligible employees for their long service leave entitlements.  Eligible 
employees can obtain an entitlement to long service leave based on employment in the construction industry rather than 
employment with a single employer. Construction Industry Portable Paid Long Service Leave Payments Board v Precision 
Corporation Pty Ltd, unreported, Supreme Court of WA, Library No 920130, 4 March 1992. 

4 If an employer operates in the construction industry section 30 of the Act makes it mandatory that they be registered even if 
they operate in other industries. 

5 Section 3 of the Act defines the terms ‘construction industry’, ‘employer’ and ‘employee’:   
“construction industry” means the industry — 

 (a) of carrying out on a site the construction, erection, installation, reconstruction, re-erection, renovation, 
alteration, demolition or maintenance of or repairs to any of the following — 

 (i) buildings; 
 (ii) roads, railways, airfields or other works for the passage of persons, animals or vehicles; 
 (iii) breakwaters, docks, jetties, piers, wharves or works for the improvement or alteration of any 

harbour, river or watercourse for the purposes of navigation; 
 (iv) works for the storage or supply of water or for the irrigation of land; 
 (v) works for the conveyance, treatment or disposal of sewage or of the effluent from any 

premises; 
 (vi) works for the extraction, refining, processing or treatment of materials or for the production or 

extraction of products and by-products from materials; 
 (vii) bridges, viaducts, aqueducts or tunnels; 
 (viii) chimney stacks, cooling towers, drilling rigs, gas-holders or silos; 
 (ix) pipelines; 
 (x) navigational lights, beacons or markers; 
 (xi) works for the drainage of land; 
 (xii) works for the storage of liquids (other than water) or gases; 
 (xiii) works for the generation, supply or transmission of electric power; 
 (xiv) works for the transmission of wireless or telegraphic communications; 
 (xv) pile driving works; 
 (xvi) structures, fixtures or works for the use on any buildings or works of a kind referred to in 

subparagraphs (i) to (xv); 
 (xvii) works for the preparation of sites for any buildings or works of a kind referred to in 

subparagraphs (i) to (xvi); and 
 (xviii) fences, other than fences on farms; 
 (b) of carrying out of works on a site of the construction, erection, installation, reconstruction, re-erection, 

renovation, alteration or demolition of any buildings or works of a kind referred to in paragraph (a) for 
the fabrication, erection or installation of plant, plant facilities or equipment for those buildings or works; 

 (c) of carrying out of work performed by employees engaged in the work referred to in paragraph (a) or (b) 
and that is normally carried out on site but which is not necessarily carried out on site, 
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but does not include — 
 (d) the carrying out of any work on ships; 
 (e) the maintenance of or repairs or minor alterations to lifts or escalators; or 
 (f) the carrying out of maintenance or repairs of a routine or minor nature by employees for an employer 

who is not substantially engaged in the industry described in this interpretation; 
“employee” means a person who is employed under contract of service or apprenticeship in a classification of work referred to in a 

prescribed award relating to the construction industry that is a prescribed classification; 
““employer” means a natural person or firm or body corporate, as the case may be, who or which engages persons as employees in 

the construction industry but does not include a Minister, authority or local government prescribed under 
subsection (4)(c); 

6 In the often referred to Aust-Amec Pty Ltd t/a Metlab Mapel & SRC Laboratories and others v Construction Industry Portable 
Paid Long Service Leave Payments Board, (1995) 62 IR 412 -418 Justice Ipp states the two key principles of interpretation that 
apply for an employer to be registered for the purposes of the Act.  Firstly an employer must operate within the construction 
industry and secondly must employ employees within the construction industry. 

7 In consideration of the first key principle the evidence before this Board is that the Applicant’s commercial operations are 
captured by and fall within the activities set out in section 3 of the Act. 

8 The Applicant supplies, maintains, services and repairs cranes, hoists and lifting gear.  This was competently demonstrated by 
the Applicant’s own promotional brochures and the oral evidence of the State Manager.   

9 The Applicant contended that it did not operate within the construction industry but rather in the manufacturing and mining 
industries.  The State Manager stated that although the majority of its customers were in the manufacturing industry, the 
biggest ones were in the mining industry.   

10 The evidence before this Board is that the main part of the Applicant’s business is carrying out site-based maintenance 
contracts for various clients throughout the state.  The work involves servicing and repairing fixed overhead lifting equipment 
such as overhead travelling cranes or wire rope hoists capable of lifting weights from 125kg to 80 tonne.  This was highlighted 
by reference to the following larger site-based contracts involving customers such as BHP in Port Hedland and Newman; 
Alcoa at Pinjarra and Wagerup and Worsley at Collie.   

11 The Applicant submitted that because the larger customers in the mining industry provided on-site facilities for its employees 
to carry out their maintenance contracts that it was therefore operating from its own premises albeit on the customer’s site.  
This Board is not persuaded by this view and held that the maintenance and servicing of equipment by the Applicant could 
only be construed as being on a site and not on the Applicant’s premises.  This accords well with the Act’s definition of 
construction industry which mentions work that is carried out on a site.  The fact that from time to time some equipment is 
returned and repaired at the Applicant’s premises is not sufficient to preclude it from this definition as the evidence submitted 
showed that only a small proportion of work is carried out at the Applicant’s premises and the majority of its activities are site 
based.    

12 The Applicant sought to rely on section 3(e) which excludes from the definition of construction industry “the maintenance of 
or repairs or minor alterations to lifts or escalators”.  It submitted that the definition of lifts was not isolated to passenger lifts 
but necessarily included all manner of lifts including overhead lifting equipment.  The Applicant submitted that the definition 
could have specifically indicated passenger lifts if that was the intention of the Act and because it fails to do this the 
interpretation should be more expansive to include all manner of lifting equipment.  This Board takes the view that the 
definition of lift intended by the Act was one that described passenger lifts particularly given that the exclusion refers to “lifts 
or escalators” the ordinary meaning of which is mechanical devices for vertically transporting people.   

13 Consequently on the first point of whether the Applicant operates within the construction industry this Board concludes that 
the work of the Applicant is easily captured by the definition of “construction industry” in section 3(a) (xvi) of the Act and 
therefore the Board finds that the Applicant does work in the construction industry as defined in the Act. 

14 On the second key principle that an employer that operates within the construction industry must also employ employees in the 
construction industry to be registered, the Applicant provided evidence that it employed both electricians and mechanical 
fitters to carry out its maintenance and repair services.  The Applicant indicated that these trade qualified employees are 
provided with additional training by the Applicant to familiarise them on the range of equipment it services.  Some are 
employed as full time employees and some as contractors.  Some have common law contracts of employment and some are 
subject to unregistered Australian Workplace Agreements (AWAs).  This Board notes that the AWAs had been lodged but not 
yet approved.  

15 This Board heard evidence that the Applicant was a registered employer for the purposes of the Act for the period 1989 and 
1997 and made payments for eligible employees to the Respondent during this period.  Its registration lapsed when the 
Applicant’s returns failed to record eligible employees for two reporting periods in a row.  The Respondent indicated that it 
relied on employer self-assessment and had not pursued the matter with the Applicant until recently following an enquiry by an 
employee of the Applicant in 2004 regarding contributions on his behalf to the Respondent.   

16 The Respondent’s senior inspector then contacted the Applicant and after correspondence and an inspection at their O’Connor 
premises formed an opinion that the Applicant should be registered as an employer under the Act.  

17 The senior inspector gave evidence that he found the Applicant employed employees under awards prescribed by the 
Construction Industry Portable Paid Long Service Leave Regulations 1986.  The Applicant employs electricians under the 
Electrical Contracting Industry Award 1979 and mechanical fitters under the Metal Trades (General) Award 1966.  Both state 
awards are prescribed awards for the purposes of the Act and employees employed under classifications in prescribed awards 
by an employer in the construction industry are eligible employees for the purposes of the Act. 
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18 Consequently on the second key principle as espoused by Justice Ipp in Aust-Amec Pty Ltd t/a Metlab Mapel & SRC 
Laboratories and others v Construction Industry Portable Paid Long Service Leave Payments Board, (1995) 62 IR 412 -418 
this Board finds that the Applicant does employ employees as defined in the Act.   

19 The two key principles for determining whether an employer is to be registered for the purposes of the Act being that firstly the 
employer operates within the construction industry as defined and secondly that it employs employees in the construction 
industry as defined are correctly met.  In conclusion, this Board is of the view and finds that the evidence presented cogently 
demonstrates that the Applicant falls within the provisions of the Construction Industry Portable Paid Long Service Leave Act 
1985 and is required to be registered for the purposes of that Act. 

20 During proceedings the Applicant raised the point that its employees were entitled to long service leave under their contracts of 
employment, or in some cases, Australian Workplace Agreements the approval of which, at the date of hearing, was pending. 

21 The role of this Board does not extend to assessing the potential impact of Federal Agreements on the Act, however, it is our 
view that the requirement to register for the purposes of the Act is not impeded by contractual entitlements under an Australian 
Workplace Agreement.  The Respondent pointed out that the Act contains provision to reimburse an employer who has 
provided a long service leave entitlement to an eligible employee.   
John Rossi 
Chairperson 
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Result Authorisation revoked 
Representation  
Applicant Mr R. Andretich Senior Assistant State Solicitor for the Applicant 
Respondent Mr G. MacLean of Counsel appeared for the Respondent 
 

Reasons for Decision 
Introduction 
1 Joseph Lee (the Applicant) being a person authorised by s.49J(5) of the Industrial Relations Act, 1979 (the Act) and holding an 

appointment pursuant to s.98 of the Act as an Industrial Inspector has made an application for the revocation or suspension 
under the provisions of s.49J(5) of the Act of the Western Australian Industrial Relations Commission (WAIRC) authorisation 
issued on 28th August 2002 by the Registrar under s.49J(1) of the Act to Joseph McDonald of The Construction, Forestry, 
Mining and Energy Union of Workers (CFMEUW). 

2 It is alleged by the Applicant that while purporting to exercise powers of entry conferred under Division 2 of the Act, Joseph 
McDonald acted in an improper manner at a construction site occupied by Homestyle Pty Ltd t/a BGC Construction (BGC) 
situated at Lot 3 Bennett Street, East Perth by attempting to gain entry to the site by using physical force against BGC 
employees, and in doing so acted in an aggressive and threatening manner towards BGC employees.  Further he attempted to 
incite another authorised representative of the CFMEUW, namely Campbell George McCulloch, to unlawfully assault BGC 
employees. 

3 It is claimed that Joseph McDonald sought entry to the site at Lot 3 Bennett Street in circumstances where there was no right of 
entry as a consequence of one Frank Paolo, a relevant employee as defined by s.49J of the Act, who was being interviewed by 
Worksafe Inspectors in a site office stating that he did not wish the union official[s] [McDonald] to be present during the 
interview. 
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4 This application was first heard on 13th February 2004 and was adjourned by consent to allow criminal proceedings to take 
place.  It recommenced in November 2005 and again in February 2006 when the parties agreed on a method by which the 
evidence could be collected. 

The events leading to the incident 
5 On 22nd November 2002 on the site at Lot 3 Bennett Street East Perth a 20 tonne mobile crane was being operated by Frank 

Paolo.  Apparently Mr Paolo, is an employee of Scottform Pty Ltd and was operating a crane owned by Abelp Pty Ltd on the 
site which was occupied by BGC.  Around midday the crane toppled over.  No-one was injured in the accident.  The crane 
driver was taken to a site shed (hereafter known as the site office) to recover.  He was interviewed there by his employer.  Soon 
after the crane toppled Mr Joseph McDonald and Mr Campbell McCulloch both organisers of the CFMEUW attended the site.  
No issue was taken with their right of entry to the site at that time and they apparently commenced their investigations into the 
crane toppling.  Worksafe was also alerted and two Worksafe Inspectors were assigned to investigate the accident.  They 
attended the site and entered the site office to interview Mr Paolo.  The Inspectors were Mr Lucio Figueiredo and a Worksafe 
team leader, Mr Ruben Raja.  Also deployed to the site from elsewhere was Mr Paul John Smedley who is the Occupation 
Health and Safety Manager for BGC.  Also present was the BGC Construction Manager Mr Martin Goddard and the BGC Site 
Manager Mr Robert Brown.  There was some abusive interchange between representatives of BGC and Mr McDonald and 
Mr McCulloch as the group of management and the union officials walked towards the site office where the crane driver, his 
employer and the Worksafe Inspectors were located. 

6 The employees of BGC were in the lead and blocked the passage of both Mr McDonald and Mr McCulloch who were trying to 
obtain entry to the site office to speak to the crane driver who was a member of the CFMEUW. 

7 The union officials had been told that the crane driver did not wish to speak to them as he was currently being interviewed by 
Worksafe Inspectors and it appears this caused the union officials to try and force their way into the shed.  This use of force 
was categorised by the BGC employees trying to block entry and Mr McDonald over a period of fifteen to twenty minutes 
charging into them physically.  This charging eventually led to an allegation that he had kicked one of the BGC employees. 

8 These events led to criminal charges being laid by the Police for assault against both Mr McDonald and Mr McCulloch.  These 
charges were heard in proceedings before Magistrate Calder in criminal proceedings on 29th August 2005.  The outcome of the 
proceedings before Magistrate Calder was that both Mr McCulloch and Mr McDonald were convicted.  Mr McCulloch was 
awarded a spent conviction and Mr McDonald was fined $800.00. 

9 The Commission conducted hearings between these parties on 2nd November 2005 and 17th February 2006.  At that hearing the 
Applicant was represented by Mr R. Andretich, Senior Assistant State Solicitor and Mr G. MacLean of Counsel appeared for 
the CFMEUW.  After the hearing on 17th February 2006 the hearing was adjourned to allow the parties to provide written 
submissions, the last of which was received on 19th April 2006. 

10 The Commission was told that the criminal case had been dealt with at length by Magistrate Calder.  Magistrate Cullen dealt 
with applications by Paul John Smedley, Martin Norman Goddard and Robert Douglas Brown for restraining orders in 
PE2813-2818 of 2002 (VRO proceedings).  The parties agree that the proceedings before Magistrate Calder who presided over 
the assault matter had a focussed approach in assessing whether or not an assault actually occurred and whether or not any 
defences were available.  Additionally Mr MacLean suggested to the Commission that it should also have regard to the 
transcript of the VRO proceedings before Magistrate Cullen.  The parties also agreed that the Commission should view video 
recordings taken of the incident by various television channels.  These recordings were exhibited in proceedings before 
Magistrate Calder. 

11 Eventually the parties agreed that rather than hearing the evidence ab initio they would be amenable to the Commission 
informing itself from the transcripts of evidence recorded by the Magistrates and then receiving written submissions from them 
[the parties]. 

12 In due course this took place.  The Commission has read all the transcript of proceedings in PE29027-8/03 and in PE2813-
2818/02.  It has also viewed the video of the events which were before the court in PE29027-8/03.  In addition it has had 
benefit of the written submissions of the parties.  All of this evidence, information, materials and submissions have been taken 
into consideration. 

13 I accept the submission from Mr MacLean that the findings of the presiding Magistrate Calder should carry real weight in 
determining the present matter rather than the isolated remarks from witnesses.  The presiding Magistrate had the advantage of 
being able to assess all of the witness evidence and its reliability, the final determination is based on the assessment of all that 
evidence. 

14 I have read all of the evidence carefully and have watched the video on a number of occasions.  I must agree that the presiding 
Magistrates had the advantage of being able to see the witnesses and therefore I accept that the findings they have made should 
carry substantial weight. 

The legislation 
15 This application is brought pursuant to s.49J of the Act which provides: 

“These applications are brought pursuant to s.49J(5) of the Act which provides as follows: 
 “The Commission constituted by a Commissioner may, by order, on application by any person, revoke, or 

suspend for a period determined by the Commission, the authority if satisfied that the person to whom it was 
issued has —  

 (a) acted in an improper manner in the exercise of any power conferred on the person by this Division; or 
 (b) intentionally and unduly hindered an employer or employees during their working time.” 

The Division referred to is Division 2G of the Act and contains ss49G to 49O.  Section 49J is in two parts; the first part 
requires the Applicant satisfy the Commission that the Respondents acted in an improper manner in the exercise of the 
power  
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(i) to enter any premises during working hours where relevant employees work for the purpose of holding 
discussions at the premises with any of the relevant employees (s.49H)(1) or  

(ii) during working hours enter any premises where relevant employees work for the purpose of investigating 
any suspected breach of certain legislation, or an award, order, industrial agreement or 
employer/employee agreement that applies to any such employee (s.49I(1)).” 

 This is a case that focuses upon the meaning of the words ‘improper manner’.  By implication there are also elements that there 
was undue hindrance to an employer/employees during their working time.  Such a hindrance must be both intentional or 
undue, the legislation recognises there can be due hindrance to an employer or employees during their working time see 
Curran v Thomas Borthwick 1990 33 IR at 19 and following. 

16 The previous cases before the Commission for instance Joseph Lee v Joseph McDonald and Michael Buchan (2004 WAIRC 
12071) do not give much assistance concerning the interpretation which is to be given to the words ‘improper manner’.  The 
Australian Concise Oxford Dictionary 8th Edition (Oxford University Press) defines improper as (a) unseemly indecent (b) not 
in accordance with accepted rules of behaviour.  It defines impropriety as a lack of propriety; indecency and instance of 
improper conduct incorrectness unfitness. 

17 S.49J(5) provides that the Commission may, on the application by any person, revoke or suspend for a period determined by 
the Commission the authority if it is satisfied that the person to whom it is issued has acted in an improper manner in the 
exercise of any of the power conferred on him by the Division.  On a finding of improper conduct the Commission may only 
suspend or revoke an authority.  It has no power to substitute some other penalty (see discussion on alleged acting in improper 
manner in decision of Full Bench in Warren Milward of the Building Industry and Special Projects Inspectorate v Michael 
Powell (2006 WAIRC 04212)) 

18 The Division by empowering the Registrar to issue the authority to enter (s.49J(1)) confers that authority for the purposes set 
out in the Act.  Those purposes include amongst other things right of a representative of an organisation to enter during 
working hours any premises where relevant employees work for the purpose of holding discussions with any relevant 
employees “who wish to participate in those discussions” (s.49H).  Unless the award, order or industrial agreement provides 
otherwise 24 hours notice is to be given.  In addition an authorised representative can enter any premises where relevant 
employees work for the purpose of investigating any suspected breach of this Act, the Long Service Leave Act, The 
Occupational, Health and Safety Act and the Mine Safety Act (s.49I).  There are specific duties when investigating such 
breaches, for instance they must be done during working hours at premises at a mutually convenient time.  There is a right 
during working hours to inspect or view any work materials, machinery or appliances relevant to the suspected breach. 

19 It is in pursuit of these functions which are authorised by the Act that a person granted authority to enter may exercise the 
right. 

20 It is clear from the provisions of s.49J(5) of the Act that the exercise of the authority demands that the holder act in a proper 
manner.  This is because if the person acts in an ‘improper manner’ that is grounds for the Commission to revoke or suspend 
the right of the person to exercise the authority.  To act in a proper manner is at the heart of s.6(a) of the Act where in the 
Objects of the Act the primary purpose of the legislation is described as “to promote goodwill in industry…….” 

The findings of the Magistrates 
21 Magistrate Calder after an extensive hearing made a series of findings in a detailed extempore decision.  He made the point 

that the assaults, if they occurred, could not be justified by the exercise of any provisions of the Act.  That the detailed 
memories of some of the witnesses suffered from the length of time but even though that would normally go to question of 
credibility, in this case it was only of marginal significance. 

22 He formed a view that there was sniping between the sides that was a manifestation of a general antipathy between them.  For 
instance Mr Smedley complained that Mr McDonald had shouted at him ‘BGC killer c..ts’ and that the BGC employees were 
waiting for trouble because ‘McDonald and McCulloch always caused trouble’.  The Magistrate found that Mr Paolo the crane 
driver stayed sitting at the table in the site office, he never went to the door to invite the union officials in even though he had 
known Mr McCulloch for about 13 years.  The Magistrate went on to say that Mr McDonald’s body contacted both Mr 
Smedley and Mr Goddard and that he was trying to barge his way into the site office through a very small gap.  The 
confrontation consisted of verbal and physical confrontation between Mr McDonald and Mr Smedley at the doorway.  There 
was struggle between Mr McCulloch and Mr Smedley about the door.  The Magistrate made findings about that which are not 
relevant for these proceedings.  He made specific findings about a kick by Mr McDonald upon Mr Goddard.  He accepted that 
Mr McDonald’s hand was caught between Mr Goddard’s hip and the doorway but he did not accept Mr McDonald’s evidence 
that he did not kick at Mr Goddard.   

23 The Magistrate took into account in coming to his conclusion the animosity and underlying ill will between the parties.  
Despite all of that he was satisfied beyond reasonable doubt there was a kick by Mr McDonald that hit Mr Goddard’s leg.  The 
Magistrate found that the confrontation took place for the whole of 15 to 20 minutes, that Mr McDonald was “very annoyed, 
angry, vexed; all of those sorts of emotions”; frustrated; but to some extent that he felt that he was made to look foolish.  That 
became another motive for trying to get inside the building in addition to wanting to talk to the crane driver.  The Magistrate 
also found that he did not think the union officials were there to cause trouble, that if the matter had been handled in a different 
way by BGC employees the whole thing would not have blown up the way it did.  He added the rider that union 
representatives have to realise the employers have their rights and that Worksafe inspectors have duties and legal obligations 
and that the crane driver, himself, had obligations under the Occupational, Health and Safety Act.  Even though the Magistrate 
mentioned that it was unfortunate things panned out the way they did he was satisfied there was a kick, even though it did not 
hurt Mr Goddard.  For that reason he found the charges proved.  The VRO proceedings before Magistrate Cullen do not 
describe a different set of events to that described above.  I comment upon the weight which should be given to the VRO 
proceedings later in these Reasons for Decision. 
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The Commission’s analysis and conclusions 
24 It should be understood that the Commission’s task in assessing the evidence in this case is quite different to that of the learned 

Magistrates who had to assess the matters under the Criminal Code Act 1913 (WA) in Magistrate Calder’s case and in 
proceedings under the Restraining Orders Act 1997 by Magistrate Cullen.  Notwithstanding the weight Mr MacLean urges that 
I should put on the Decision of Magistrate Cullen, the proceedings relating to the VRO’s by the BGC employees do not have a 
great deal to offer in the determination of the application before the Commission.  What they do show is some minor 
differences in the recall of witnesses when giving their evidence but not to the extent where the later proceedings before 
Magistrate Calder failed because of conflict in evidence.  He was able to deal with credibility issues that arose.  I therefore 
conclude that contrary to the submissions of Mr MacLean no great weight should be placed on the VRO proceedings in 
deciding this application. 

25 What the Commission has to do here is see whether upon the civil test, that is on the balance of probabilities, whether there has 
been any breach of the requirements of s.49J(5) that is, was there improper conduct or has there been undue hindrance.  The 
focus of the Applicant’s submissions is that this is a case where there clearly has been improper conduct by Mr McDonald.  
The Applicant says that Mr McDonald was prepared to use force in order to gain access to the site office pursuant to talk to a 
CFMEUW member notwithstanding that the member did not, or had not told Mr McDonald, he wanted to have discussions 
with him, notwithstanding he knew that Mr McDonald was present.  He could not fail to know that Mr McDonald was present 
because of the shouting that was going on.   

26 In exercising what Mr McDonald viewed to be his right of entry he committed an assault against Mr Goddard, an employee of 
BGC.  S.49H does not permit entry by the authority to meet with someone unless the person advises the authority holder that 
he wishes to participate in discussions.  There have been previous convictions of Mr McDonald which showed that he was 
prepared to use force and commit offences in order to pursue what he sees the interests of his members.  The first was in March 
1996 where Mr McDonald was convicted of a threat relating to a demand to pay wages.  There was a conviction for damages 
in June 1998 when Mr McDonald was found guilty of breaking a lock on a crane.  The convictions were mentioned in a plea of 
mitigation made by Mr McDonald’s Counsel to Magistrate Calder.  As was suggested that the Magistrate should take into 
account that Mr McDonald may face proceedings under s.49J(5) of the Act.  This makes clear that Mr McDonald was well 
aware of the potential implications of his conduct on the continuation of his authority to enter granted under the Act. 

27 It is essential that a holder recognises the limits of what the authority permits because the authority creates the right to interfere 
with the common law rights to enter premises when to do so would otherwise constitute trespass.  It cannot be justified under 
any circumstances that an authority issued under the Act be used to gain entry by use of force.  This was acknowledged by 
Mr McDonald during his own evidence in the proceedings before Magistrate Calder but he nevertheless used force.  
Appropriate levels of behaviour are required for holders of authority issued under the Act and the conduct of Mr McDonald 
falls well below that which could be considered proper, that is not in accordance with ‘acceptable reasonable behaviour’. 

28 I mentioned earlier that the Commission has a different task to that of adjudicators in criminal proceedings and has to look at 
other surrounding evidence which is disclosed by the transcript of proceedings and the video evidence, but which is not part of 
the findings of the Magistrates, in assessing whether there were reasons for the Commission to conclude that behaviour 
manifest by the evidence should be mitigated. 

29 There is evidence that there was abusive language used by Mr McDonald early in the proceedings in fact as soon as the BGC 
senior managers arrived on the site they were referred to as ‘BGC killers c….s’ and other epithets.  Later he urged Mr 
McCulloch to ‘thump them’.  Also the video reveals Mr McDonald charging with considerable force into the men standing 
outside the doorway.  The evidence is not controverted and Magistrate Calder found that this conduct continued for some 15 to 
20 minutes and not only once did Mr McDonald hurl himself at the group he did so on a number of occasions during that 15 to 
20 minutes.  This conduct was violent and could have resulted in injury.  It would be unsafe anywhere, but is completely 
unacceptable on a building site which is inherently unsafe.  It is worse when done by a person who represents an organisation 
that professes building industry safety as a fundamental reason for its existence. 

30 It is true that the Magistrate found that the conduct of the BGC managers did not assist in calming the situation.  The situation 
was only calmed when the Police arrived and took charge and then Mr McDonald and Mr McCulloch were able to achieve 
their aims in interviewing the crane driver.  However the conduct of the BGC employees was not provocative so as to justify 
the extreme conduct by Mr McDonald and I so find. 

31 The Commission is not asked to consider whether there is any issue about the right of entry onto the site itself.  Clearly there 
was entry given to the site and freely, except to the point when the crane driver was in the site office and undergoing an 
interview with his employer and then later being interviewed by the Worksafe Inspectors.  Mr McDonald would have known 
and did know, on the evidence, that the Worksafe Inspectors were in the office interviewing Mr Paolo, yet he still tried to gain 
entry.  His continual physical assaults and use of bad language which can be heard on the video was at the least unseemly, 
some of the language was indecent and in any interpretation was not in accordance with accepted rules of behaviour.  His 
conduct was wrong at the time and it was most certainly improper.  It is not an answer in proceedings before the Commission 
in dealing with these issues to say that there was a provocation which would attract common defence of the assault not being 
disproportionate to the provocation.  In any event the learned Magistrate did not make such a finding.  In Millering Stamp Pty 
Ltd v Australian Meat Industry Employees Union 18 FCR 51 at 58 the Court observed “the court in fact regards the union 
official while exercising rights of entry allowed to him, as acting in the capacity of a court officer for purposes of policing of 
the award.”  If that is the law then the conduct of Mr McDonald fell far short of the appropriate levels of behaviour required to 
exercise the authority granted to him to enter properties legally occupied by others.  Finally the record shows Mr McDonald is 
recidivist in this type of behaviour.  His previous convictions attest to this and must be taken in account when assessing his 
behaviour in this case. 

32 For all of these reasons I reach the conclusion that Mr McDonald’s behaviour on the day was improper.  If the preceding was 
not enough to reach that conclusion the evidence reasonably shows that he called upon Mr McCulloch, a large man, to ‘thump 
them’ meaning I suggest punch the BGC employees is an improper act on his behalf. 
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Penalty 
33 In Lee v McDonald and Buchan 2004 WAIC 12071 the Commission suspended the right of entry of Mr McDonald for three 

months having found he had intentionally and unduly hindered an employer/employee during their working time and in doing 
so Mr McDonald acted in an improper manner in the exercise of the power conferred on him.  Even though the events dealt 
with in that case occurred at a later date than 2004 this shows that there is a period of similar behaviour now over a long period 
of time.  The Commission considered in that case that the permanent revocation of the authority would be too harsh a penalty 
and instead suspended Mr McDonald.  To this history is to be added Mr McDonald’s record of convictions on building sites 
which Magistrate Calder found as being industrially related. 

34 There are no mitigating factors present in this case and the authorisation issued to Joseph McDonald pursuant to s.49J(1) of the 
Act will be revoked forthwith.  In accordance with the provisions of s.49J(9) Mr McDonald will be required to return his 
authority to the Registrar within 14 days of the date of revocation. 

 

2006 WAIRC 04227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH LEE 
APPLICANT 

-v- 
JOSEPH MCDONALD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 24 APRIL 2006 
FILE NO APPL 1626 OF 2003 
CITATION NO. 2006 WAIRC 04227 
 

Result Authorisation revoked 
 

Order 
HAVING heard Ms R. Hartley (of Counsel) and with her Mr W. Millward who appeared on behalf of the Applicant and Mr G. 
MacLean (of Counsel) who appeared on behalf of the Respondent, the Commission pursuant to the powers conferred on it by 
s.49J(5) of the Industrial Relations Act, 1979, hereby orders: 
 1. THAT the Western Australian Industrial Relations Commission’s authority issued to Joseph 

McDonald on 28 August 2002 for the purpose of Division 2G of the Industrial Relations Act, 
1979 be and is hereby revoked. 

 2. THAT Joseph McDonald must within 14 days of the date hereof return the said authority to 
the Registrar. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2006 WAIRC 04195 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CONRAD KINGSLEY ADAMS 
APPLICANT 

-v- 
UBS PROVEDORES PTY LTD (USS-UBS INTERNATIONAL) MR WILLIAM RAE (GENERAL 
MANAGER) 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 17 FEBRUARY 2006, MONDAY, 13 MARCH 2006 
DELIVERED THURSDAY, 13 APRIL 2006 
FILE NO. APPL 636 OF 2005 
CITATION NO. 2006 WAIRC 04195 
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CatchWords Termination of employment – Harsh, oppressive and unfair dismissal –Application referred outside of 
28 day time limit – Acceptance of referral out of time not granted – Industrial Relations Act 1979 
(WA) s 29(3)  

Result Extension of time not granted; Application dismissed 
Representation  
Applicant Mr M Diamond of Counsel 
Respondent Ms F Stanton of Counsel 
 

Reasons for Decision 
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The application came on for 

hearing pursuant to s.29(3) of the Act.  The applicant was dismissed on 25 February 2005.  He lodged his application on 17 
June 2005.  The application then on its face is some 12 weeks out of time.  It is common ground that the applicant did not 
make known to the respondent his challenge to the dismissal until the time the application was lodged.  The applicant says at 
the time of his dismissal he consulted an acquaintance, Paul, who worked in a recruiting agency near the respondent’s 
premises.  He was advised by Paul that any application for unfair dismissal should be taken in the Queensland jurisdiction.  
Mr Adams later travelled by car to Brisbane and arrived there on or about 17 April 2005.  He consulted solicitors who advised 
him that an application could be made in the Western Australian Commission.  The application being out of time in the 
Queensland jurisdiction and the Western Australian jurisdiction having the ability to consider an application on its merits.  Mr 
Adams says he then contacted the Commission, received the application documents and prepared carefully his application.  He 
lodged it on 17 June 2005.  Mr Adams does not claim reinstatement but claims compensation for his alleged unfair dismissal. 

2 In his application Mr Adams alleges as follows: 
“I feel I was unfairly dismissed because at no stage prior to my dismissal was I provided with any form of verbal or 
written warning, nor was ever counselled regarding any work related or performance issue or corporate transgression that 
may warrant instant dismissal.  Furthermore, the manner in which I was dismissed, namely via email message only with 
no correspondence, opportunity for discussion or reply can only be considered harsh and unfair.  I was dismissed effective 
immediately and received no employer separation certificate nor an employer reference despite my and Centrelink’s 
request, delaying Government assistance and prejudicing my potential to gain new employment.” 

THE EVIDENCE 
3 Evidence for the applicant was given by Mr Adams and Mr Raymond Lucas who previously had worked for the respondent in 

their Fremantle office.  Evidence for the respondent was given by Mr William Rae, a director of the respondent, Mr Michael 
Taranow, Branch Manager in Townsville for the respondent and Mr Todd Crowley who previously worked for the respondent.   

4 The evidence of Mr Adams is that prior to joining the respondent he was the fleet support officer at Fleet Base West, HMAS 
Stirling.  In that position he was required to coordinate and manage the logistics of home ported ships to Western Australia at 
Fleet Base West.  During that time he was a reserve officer with a 12-month contract with the Department of Defence.  He was 
approached by Mr Rae with a view to gaining a large port services contract for the respondent with the Australian Navy.  The 
contract was known as a SONPAS contract.  He discussed with Mr Rae a job as a contract manager with a view to trying to 
gain the SONPAS contract for the respondent, when it came up for tender.  He agreed to a 24 month contract with Mr Rae; he 
was concerned about job security [Exhibits A1, A2 and A3].  He started work on 26 July 2004.  With him in the Fremantle 
office were Mr Raymond Lucas and Mrs Kim Skinner, who worked in a clerical support role. 

5 Mr Adams said there was no definition as to when the SONPAS contract was coming up for renewal.  In the end the navy 
rolled over the contract with the existing operator.  As a result of this Mr Adams says he was required to do a more 
operationally based role. 

6 Mr Adams says that in February 2005 he was asked to relocate to Brisbane and take on the role of the Brisbane’s operation 
manager.  [Exhibit A4] is an email from Ms Hennessy to Mr Adams dated 9 February 2005, which states in part, “Thank you 
for considering the above today.  If you could please get back to me as soon as possible what you want to do so I can rearrange 
certain things here”.  He discussed with the respondent whether there were any changes to the remuneration as a result of the 
offer.  Due to the fact there was no increase in salary he says he declined the offer after consideration and he put that in writing 
to the respondent on 18 February 2005.  The email enclosed a letter to Mr Rae.  The email in part states, “Please accept my 
apologies of this causes any inconvenience, but hopefully the situation can be resolved to everyone’s satisfaction”.  Ms 
Hennessy responded on the same day and advised that she would discuss the matter with Mr Rae on Monday and get back to 
Mr Adams very soon.  The flow of the correspondence would seem to indicate that the matter of the Queensland job, as at 18 
February 2005, had not been finalised.  It was open for further discussion. 

7 Mr Adams says in the week before his termination he was required to fly to Sydney to handle ships for the New Zealand navy.  
These visits usually took three to four days.  With him were Mr Taranow and later Mr Crowley.  Ms Alicia Hennessy was also 
working with them from home.  He says there was no structure in place with which to facilitate an office or to facilitate the 
services for the ship.  There was no mobile or laptops provided by the company with which to receive email.  This is the 
primary method of communication from the ships at sea prior to their arrival.  There were also problems due to unavailable 
assets and lack of liquidity on the company credit card.  He says at one stage he purchased a coil of rope with his own money.  
He shared the cost of $1000 with Mr Taranow.  During this period in Sydney he said he worked about 18 hours a day.  He 
returned to Perth in the week of 14 February 2005. 

8 Mr Adams says that he arrived in the office on 21 February 2005 at about 8:00 am.  He received an email from Mr Rae asking 
to call him at once.  He called Mr Rae about 8:20 am in the morning and Mr Rae asked what had happened with the New 
Zealand ships in Sydney.  He told Mr Rae that as far as he was concerned everything went fine.  Mr Rae told him that there 
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had been complaints from the ships.  Mr Adams says he was taken aback at this news.  He says during the visit he had primary 
responsibility for HMNZS Te Kaha.  He says the supply officer from Te Kaha had been happy and had paid him on the bills 
presented to him when they left.  Mr Adams says Mr Rae intimated that he would have to let him go due to the complaints he 
had received.  He says the conversation did not conclude in a way whereby he felt that he had been terminated.  Mr Adams 
says he thought that Mr Rae was confused and wanted some opportunity to discuss further the complaints.  Mr Adams did not 
receive any documentation the next day.  He sent Mr Rae a copy of the email he received from the supply officer for Te Kaha, 
Lieutenant Commander Quentin Randall [Exhibit A5].  This email included a comment indicating the supply officer’s thanks 
for Mr Adams efforts.  Mr Adams did not receive any response to this from Mr Rae.  Mr Adams says he tried to call Mr Rae to 
find out what the situation was.  He could not contact him.  He says he just wanted to know where he stood.  On the Thursday 
he said he continued to work in the office consolidating the paperwork from the former visits to Sydney.  On Friday 25 
February 2005 in the afternoon at approximately 3:00 pm he says he received an email from Mr Rae with his notice of 
termination [Exhibit A7], Which states as follows: 

“Regrettably the company has no alternative than to dismiss you as Operations Manager in the Fremantle Office 
It is very clear that the company will jeopardize it’s client base including the naval vessels that form the backbone of the 
business. 
This dismissal comes after several warnings and counselling from Mr Bill Rae, the Director and in particular: 

1.1 On the 13th February 2005 a complaint was bought to your attention about the RSS Persistence and no 
satisfactory explanation about your conduct was provided. 
1.2 The complaint made from the officer of RSS Persistence. The position was that if you remained there would be 
no future business from this client. No satisfactory explanation was given. 
1.3 Mr Bill Rae has spoken to you on many occasions about your arrogance and conduct and despite this you 
continue to ignore his requests and place the business in a losing situation. 
1.4 Various clients are prepared to testify if necessary to the facts and I particular that if you remained as part of the 
business they would no longer use this company. You have made your own position redundant. 

Your termination pay will be paid. You are requested to leave all company property and items with Raymond Lucas 
when you leave effective immediately.” 

9 As can be seen, the email includes the following words, “This dismissal comes after several warnings and counselling from Mr 
Bill Rae”.  Mr Adams says he did not receive several warnings and did not receive any counselling with regard to any issues in 
the past.  The letter also mentions some difficulties with a ship RSS Persistence in October 2004.  This is a Singaporean naval 
ship which visited HMAS Stirling.  Mr Adams says this ship was not discussed with Mr Rae in his telephone call on the 
previous Monday.  Mr Rae’s letter also referred to having spoken to Mr Adams about his arrogance and conduct.  Mr Adams 
says he is only aware of one discussion on this point concerning an email he had sent to Ms Rose Hennessy.  After this email 
[Exhibit R1] Mr Rae told him to refrain from that tone of email.  The email from Mr Adams on 19 August 2004 states as 
follows:  

“Bill, I am starting to get F*$#ed off with having to explain everything twice here. All I want is straight answers. For 
god sake, how hard is it to tell me if we have a preferred account or not. All this cloak and dagger shit…… Is not 
helping me do business.” 

Mr Rae’s response on the same day is as follows:  
“Conrad, I just spoke to Rose, and no we don’t and her reply was too say that she wanted too know what for? I.e. what 
sort of printer…etc? Rose is not military orientated she is accounts. Conrad, you can certainly refrain from this sort of 
email.  As I have had Rose, in my office now asking fro you to stop your abrupt emails, and speak to her with respect. 
Thanks as Rose is very busy and can help when she can, as she is very busy. If I see or get another email, as per below; 
no questions asked, I will terminate employment.” 

10 As to the RSS Persistence Mr Adams says there were many problems with this ship’s visit.  The ship failed to provide any of 
the information required despite emails from himself seeking clarification of their requirements.  All the arrangements made 
were made at the last minute as a result of the ship’s failure.  During the visit there were problems with transport arrangements, 
as the ship personnel had changed their requirements.  There were problems with ordering the food.  The ship’s personnel had 
to be taken to the markets to inspect the produce.  On the day prior to the vessel sailing Mr Adams was provided with the list of 
the produce required.  There was not enough time to procure the items required.  Mr Adams says that Mr Lucas and he worked 
very hard to get all the orders filled.  In the end the ship advised that the items were too expensive and Mr Adams had to work 
hard with suppliers to get them to take back goods that he had urgently sought to source.  Mr Adams says at the end of the visit 
they spoke to the Executive Officer who was appreciative of their efforts.  They also arranged to meet with the current 
commanding officer to try and ensure that the next time they visited ports they understood they needed to provide advance 
notice to assist with the procurement of goods.   

11 Mr Adams says in February he was made aware of some problems with the Persistence by an email from Mr Rae.  Mr Rae 
wanted a detailed report as to what had happened with the visit [Exhibit A8].  Mr Adams says he provided a detailed report to 
Mr Rae [Exhibit A9].  The report was provided on 18 February 2005.  Mr Adams rejects the notion that he received a warning 
arising from this incident.  He says there was no mention that the circumstances could lead to termination.  He says after he 
submitted his report he did not hear about the incident again until the notice of termination.   

12 Mr Adams says his last day of work was 25 February 2005.  He submitted his application for unfair dismissal to the 
Commission on 17 June 2005.  He says following his dismissal he went to see a person who worked next door to the 
respondent’s office.  The person was engaged in an employment agency (i.e. Paul).  He went to see him for some advice about 
unfair dismissal.  Mr Adams says he was advised that he needed to apply through the process in Queensland because the 
respondent company was based there.  He says the person concerned worked for a company PVS Workfind in Fremantle.  He 
says he took approximately three weeks to drive up through the top end to Brisbane.  He sought some legal advice from 
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Haynes Solicitors.  This would have been in April 2005.  Haynes Solicitors advised him that he missed the opportunity to 
submit the application in Queensland due to the 21 day time limit.  He was advised to apply through the Western Australian 
Industrial Relations Commission because the Commission might be able to accept the application on its merits.  He contacted 
the Commission and received the application documentation.  He noted on the last sheet of the documentation that his case 
might be able to be accepted based on its merits.  He wanted to make his application as exhaustive as possible.  He did not 
consider that any further time delay would prejudice his ability to have his case heard.  He says he continued to find that he 
was not having much success in gaining a job and this made him really want to try and ensure that he put his best case forward 
for unfair termination.  He says that if he had achieved a job within a month or two then he “might not have pursued it”; 
meaning the unfair dismissal application.  

13 Under cross-examination Mr Adams says he met with Paul from PVS Workfind in a hotel.  He says he would not refer to him 
as a personal friend.  Mr Adams says he stayed in Perth for about a month before he left and it took him approximately 17 days 
to travel to Brisbane.  He says he was trying to find a job and this competed with his priorities in terms of submitting the 
application.  He says he is not certain whether the lawyer told him that the application could be considered out of time on its 
merits.  He did see the reference to that in the application documentation.  He did not tell anyone at UBS that he was going to 
sue for unfair dismissal.  He agrees that he was a point of contact for the RSS Persistence.  Mr Adams maintains he provided 
excellent service to that ship beyond any agent would ordinarily provide.  He denies that Mr Rae, as a result of the exchange on 
the Persistence, phoned him and told him that if he lost another client due to such complaints he would have to dismiss him.  
He says he cannot understand why the Persistence was complaining about his efforts. 

14 As for servicing the Te Kaha, Mr Adams says he was constantly stretched to try and procure goods for the ship.  He denies that 
he indicated to the ship that he could not get everything for them.  He says that he would have advised them that he was doing 
everything in his power to get their goods.  He says while Mr Crowley and Mr Taranow were getting the frozen produce, he 
was probably completing the invoices and paper work.  He denied that he mishandled Te Kaha’s mail by not posting it soon 
enough.  He says the mail would not have gone out any quicker.  It was not one of his highest priorities at the time.  He denies 
also that he was drunk or inebriated and he could not fulfil his duties at one point in Sydney.  He says he was surprised there 
was any complaint from the Royal New Zealand navy as he received an intimation of thanks from the supply officer on their 
day of sailing. 

15 Under re-examination Mr Adams says that on the Monday of his discussion with Mr Rae when he advised him that he had to 
let him go Mr Rae did not raise any problem about frozen food or about being drunk in Sydney.  He did not make any 
complaint about failing to attend to the mail. 

16 Mr Raymond Lucas gave evidence that he worked for the respondent for about a year and a half.  Mr Adams joined the 
respondent a few months after Mr Lucas started.  Mr Lucas and Mr Adams worked as a team servicing ships.  Mr Adams did 
the agency work mainly and helped with supplies.  Mr Lucas did most of the supplies and purchasing.  Mr Lucas says they 
experienced problems with RSS Persistence.  The order came in very late despite chasing it up for quite a while.  He purchased 
a variety of goods and the ship decided it was over budget and the price was too high.  They had to return goods to the 
suppliers.  He says they did give them everything they wanted.  Mr Lucas says he had no complaints from the ship.  The last 
day the ship sailed they were called in to the Commander as he needed to ask questions about the incidents about the rush.  Mr 
Lucas says some weeks or months later he received a call from Mr Rae saying that he had problems with the Persistence.  He 
says he thinks Mr Adams did a report about this.  He says he thinks he also did a report.  Mr Lucas agreed that the ship made it 
very difficult from the onset in trying to ensure that everything was provided for their arrival.  Mr Lucas agrees that basically 
his job was to provide food for the ship.  Mr Adams did the agency work and helped Mr Lucas at times because the order was 
large.  Mr Adams was the point of contact for the ship.  Mr Lucas says he has not experienced Mr Adams being abrupt.  He did 
hear the receptionist was unhappy about a few experiences with Mr Adams.   

17 Mr Rae gave evidence that Mr Adams’ manner is a bit long winded.  In his correspondence he has an unwillingness to answer 
directly without a full page email.  Mr Rae says Mr Adams’ work performance was very lethargic.  He could not adapt to the 
outside world, outside the military.  Mr Rae says he was made aware of problems with the RSS Persistence from the embassy 
in Canberra.  He says in 11 years of operating the respondent business he has not had a complaint of this type.  He says he was 
lost as a result of that complaint.  He went to the embassy thinking from a staff member that everything was perfect and hence 
he went in blind.  He pursued the complaint with Mr Adams.  Mr Rae says that as a result of the incident he let Mr Adams 
know in his email that he was not impressed with the outcome and with not knowing what had happened.  He took the 
customer’s word as being correct.   

18 Mr Rae says that he had numerous complaints from staff members about Mr Adams.  He says he could not trust Mr Adams to 
deal with customers on a one to one basis unless he was under close supervision.  As a solution to this problem he offered Mr 
Adams a transfer to the Brisbane office.  He says in the Brisbane office Mr Adams would have been desk bound and not 
dealing directly with clients.   

19 Mr Rae says that when the New Zealand ships were in Sydney that he was in Canada and he received a call from the chief of 
the Te Kaha.  He was looking for Mr Adams and could not find him as his telephone was turned off.  Mr Rae ended up sending 
Mr Crowley to Melbourne to help look after the ships.  Mr Rae says that following the New Zealand visit he spoke to Mr 
Quentin Randall, the supply officer on the Te Kaha, who advised him that the service had never been so pitiful and they did not 
wish to deal with the company again.  He says this was the first complaint in 3 ½ to 4 years of dealing with the New Zealand 
defence.  He says the New Zealand navy were telling him that they could not work with Mr Adams again.  He says as a result 
of this he decided to release Mr Adams from his contract.  He dismissed Mr Adams over the phone and followed that up with a 
letter to Mr Adams after receiving legal advice. 

20 Under cross-examination Mr Rae agrees that he recruited Mr Adams to put the SONPAS contract together.  He says the 
contract never eventuated.  In the interim Mr Adams ended up doing operational work.  Mr Adams ended up not having 
expertise in this work.  Mr Rae says that the Queensland position was promotional in the sense of it being separate from 
operational duties.  He says Mr Adams was to have no dealings with clients.  He was to be given no extra responsibilities 
except he would be more hands-on with operational staff in head office.  Mr Rae says that if Mr Adams did not take the job in 
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Brisbane, and there had been no complaints, he would have still been in the Fremantle office.  Mr Rae says that they typically 
allocate one staff member per ship.  He denies that there were any problems with credit for the respondent’s accounts. 

21 Mr Rae says in the conversation on 21 February, he is sure that the issue of the Persistence came up.  He says he terminated Mr 
Adams’ employment during that conversation.  He says that he advised Mr Adams that he would be contacting his lawyers and 
would get a letter of termination to him.  That letter was then sent on the Friday following.  He agrees that he did not send Mr 
Adams any material after the discussion on 21 February except the letter of dismissal.   He took the word of his clients over 
that of Mr Adams in terms of his performance.  Mr Rae insists that he did investigate the Persistence problems.  He says he 
also received Mr Lucas’ and Mr Adams’ version of the events.  He says Mr Adams could not see where he had gone wrong at 
all.  Mr Rae disagrees that the only warning or counselling that Mr Adams received was on 19 August 2004.  Mr Rae says that 
apart from the complaints from the Persistence and the New Zealand navy, the only other complaint about Mr Adams 
regarding his servicing of ships was from Romily House in Fremantle.  He says they complained about Mr Adams’ attitude. 

22 In re-examination Mr Rae says that there were verbal warnings over incidents and several complaints from staff members.  The 
warnings just kept continuing and he told Mr Adams that it could not go on. 

23 Mr Taranow gave evidence that he was the Branch Manager of the Townsville branch for the respondent.  He says that he was 
responsible for the Canterbury ship for the New Zealand navy visit.  The other ships were the Endeavour and the Te Kaha; Mr 
Adams was responsible for the Te Kaha.  He says during that visit at one time he tried to call Mr Adams but he only got his 
message bank.  He says during this visit Mr Rae spoke to him about whether he should send Mr Crowley and Mr Taranow 
agreed that it would be a good idea.  He says the visit was hectic.  During that visit Mr Adams had said that he had had a gutful 
and that they needed extra help.  Mr Taranow says that staff in the Te Kaha ship asked when they would receive their frozen 
goods and Mr Adams replied that they would be stretching to get them.  He says the ship’s personnel were very concerned 
about this.  Mr Crowley and he went to Coles store to get the frozen goods.  Mr Adams was not with them.  The next day they 
went to Campbells Cash and Carry to get the remainder of the goods.  They got to the ship about quarter past nine when the 
ship was due to sail at 10:00 o’clock.  Mr Taranow says that he asked Mr Adams why he was not contactable and Mr Adams 
replied that his battery was dead.  Mr Taranow says it is essential in the job to be contactable at all times. 

24 Under cross-examination Mr Taranow says he does not know what Mr Adams was doing when Mr Crowley and he had to go 
to Campbells.  Mr Taranow did contribute about $600 of his own money, he thinks, to buying some rope.  He says the major 
problem for the New Zealand ships was in not supplying their stores.  Specifically he says the major problem was the frozen 
goods for the Te Kaha.  He believes that the frozen goods were simply overlooked by Mr Adams.  

25 Mr Crowley gave evidence that when he arrived in Sydney he asked the others what was going on and it seemed there were 
some problems with supplying some services.  He was surprised because each ship had an agent responsible for it.  He says 
one morning Mr Taranow and he went to the bakery.  They tried to get hold of Mr Adams but could not get hold of him.  He 
says Mr Adams arrived later.  He was still in his going out gear from the night before and still inebriated.  Mr Crowley says 
when he visited the ship he found there were a few supply issues.  He says he was told by the New Zealand navy personnel that 
there were problems in particular with Te Kaha.  The ship had not been serviced properly.  He says he endeavoured to work 
out what the issues were and rectify the problems.  One of the issues was that the mail had not been delivered straightaway.  
The supply officer mentioned that it was still sitting in the back of Mr Adams’ car.  He says the Te Kaha mentioned they were 
not getting their provisions on time and the orders were not accurate.  There was a whole order for frozen produce worth about 
$20,000 that had not been received.  He considers this unusual.  The New Zealand navy made the decision not to use the 
respondent for the following visit.  He visited the New Zealand navy to see if he could work out the problems.  He was 
successful in regaining the contract.  He says on the Monday, when he saw mail sitting in the back of Mr Adams’ car, he went 
and lodged the mail.  He met with the supply officer, chief cook and chief stores assistant of the Te Kaha.  They mentioned the 
issues they were having which included not being able to contact Mr Adams or receiving their goods.  They asked not to deal 
directly with Mr Adams for the rest of the visit. 
ISSUES AND CONCLUSIONS 

26 The law in relation to s.29(3) applications is as outlined in the decision of Malik v Paul Albert, Director General, Department 
of Education of Western Australia 84 WAIG 683.  Steytler J in his judgment says:  

“Like E M Heenan J, I consider that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd 
(1995) 67 IR 298 are apposite.  As E M Heenan J has said, Marshall J there identified the following six "principles" (at 
299 - 300): 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed 
period should be extended.  The prima facie position is that the time limit should be complied with 
unless there is an acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be 
relevant.  It will show that the decision to terminate is actively contested.  It may favour the granting 
of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an 
extension of time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant 

an extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to 

the exercise of the Court's discretion."” 
27 Leaving aside the question of merit for now, there can be no doubt that the above factors weigh against the applicant in respect 

of accepting this application out of time.  The applicant made no reasonable attempt to pursue the application for unfair 
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dismissal in the Western Australian jurisdiction for some considerable time.  The time limit governing such applications must 
be complied with unless there is good reason why the time limit could not be complied with.  Mr Adams did not seek any 
professional advice until he reached Brisbane.  It cannot be said that asking Paul, an acquaintance, was in any way an attempt 
to seek professional assistance.  Indeed Mr Adams made no inquiry of his own past a casual conversation with an 
acquaintance.  Even when he received that advice he did not act upon it with any promptness.  He did not make any further 
inquiries.  He did not seek to obtain an application.  He stayed in Perth for much of March 2005 and then he spent some 
considerable time travelling from Perth to Brisbane.  More relevantly however, Mr Adams once having received legal advice, 
on or about 17 April 2005, as to the making of a claim, took no reasonable steps to then quickly lodge that claim.  Mr Adams, 
on his own evidence, was then aware that there was a time limit applicable in the Western Australian jurisdiction.  He says that 
he was aware of this from the Commission’s documentation.  Yet he took another 8 weeks to in fact lodge the application.  His 
only reason for doing so he says is that he is a thorough person and wanted to put in a complete application.  The truth in my 
view is that Mr Adams paid no attention at all to the time limit.  He says he was looking for a job.  He says that having 
exceeded the 28 day time limit he did not think that any further delay would prejudice the application.   

28 I find that the applicant’s explanations as to the reasons for the delay in making the application are unacceptable.  The 
applicant has provided no sufficient reason as to why the Commission should extend the time limit to accept his application.  
The applicant has failed to satisfy this criterion.  As to contesting the termination, the respondent had no inkling that the 
dismissal was challenged up until the time that the application was filed in the Commission.  No evidence was proffered by the 
applicant as to him making contact with the respondent to advise of his displeasure with his termination.  The applicant was 
advised of his termination on 21 February and did not receive his letter of termination until 25 February 2005.  The applicant 
queries whether he was notified of his dismissal on 21 February.  The suggestion being that Mr Rae was reconsidering his 
decision.  This is not credible.  Mr Diamond submitted in closing that the decision to terminate was made on 21 February 2005 
(Transcript p.132) and Mr Adams contested the decision during that week.  If the latter point has substance then why did Mr 
Adams not immediately lodge an application for unfair dismissal after he reviewed his termination letter?  In fact, the 
applicant, on his own evidence was only minded to challenge the dismissal once he discovered that he could not easily get 
other employment.  Again the applicant has failed to satisfy this criterion.  The respondent says it would be prejudiced by this 
matter now going forward to hearing.  The prejudice being that delay has caused a potential loss of testimony.  This appears 
not to be the case.  Considerable evidence was given during this hearing.  However, the prejudice to the respondent is that of 
having to face a further hearing in this matter.  This criterion is neutral.  Leaving aside the question of merit, the other factors 
clearly weigh against the applicant in accepting this application out of time.   

29 As to the merit of the application, the evidence needs to be weighed carefully.  However, what is clear is that Mr Adams, either 
by his manner or by his lack of attention to the requests from the RSS Persistence and the Te Kaha, caused a loss of business 
for the respondent with the Singapore and New Zealand navies respectively.  It is unchallenged that the business was lost; 
albeit Mr Crowley managed to retrieve the situation, in relation to the New Zealand navy contract.  Mr Adams says simply that 
he was not aware of any problems caused by him.  It was not his fault.  It is unchallenged that Mr Adams was the lead contact 
for the Persistence and the Te Kaha.  Mr Adams says that he was surprised that there were complaints in both instances.  The 
fact is that there were complaints in both cases, they were about him and they were sufficiently serious to cause those navies to 
cease association with the respondent.  On Mr Rae’s unchallenged evidence this situation was completely novel to him in his 
years of running the business.  On Mr Crowley’s evidence he was told that the Te Kaha did not wish to deal with Mr Adams 
again during their visit in Sydney.  I accept Mr Crowley’s evidence.  Mr Taranow says that Mr Adams did tell the ship that 
they probably could not get their large frozen goods order but they would try to fill it.  Mr Adams denies saying this.  I 
consider, having weighed the evidence, that Mr Taranow’s evidence is the most probable scenario.   

30 I had the disadvantage of not seeing Mr Rae, Mr Crowley or Mr Taranow give evidence.  Each gave evidence by telephone 
link.  However, there is nothing in the evidence of Mr Taranow or Mr Crowley, or in its delivery, which leads me to challenge 
that evidence in any way.  I consider it probable that Mr Adams was still in his ‘going out’ gear and still inebriated on one 
morning in Sydney, such that Mr Crowley and Mr Taranow had to attend to the duties without his assistance.  Mr Adams 
denies these allegations.  Mr Adams evidence is also somewhat vague as to what he might have been doing when Mr Crowley 
and Mr Taranow were making every effort to source large quantities of frozen goods and to deliver them to the ship before 
sailing.  The lack of those goods was clearly and understandably a prime source of concern for the Te Kaha.  The provision of 
those goods was clearly the prime responsibility of Mr Adams.  Mr Taranow says that Mr Adams overlooked this order and 
that whilst in Sydney, at one point, Mr Adams was not contactable.  This is an important aspect of the job.  

31 Mr Adams does receive support for his efforts from the evidence of Mr Lucas as to the problems which they encountered and 
solved for the RSS Persistence visit.  Mr Lucas says that Mr Adams and he worked as a team to address the needs of the ship.  
They were thanked for their efforts by the ship’s crew.  The ship’s dilemmas were caused by them delaying their requests for 
provisions.  Mr Lucas says that he advised Mr Rae of this in a report.  Mr Lucas had no difficulty with Mr Adams.  He does 
know of some concerns voiced by a staff member about Mr Adams.  Mr Rae says that ultimately he accepted the views of the 
customer over that of Mr Adams.  He says by nature Mr Lucas would not wish to talk poorly of Mr Adams.  On the evidence it 
is the case that Mr Lucas was primarily responsible for the food provisions and Mr Adams for the other services, albeit they 
did work as a team and helped each other.  On the evidence of Mr Lucas, which I accept, they were thanked for their efforts 
before the ship sailed.  Yet later there were complaints about the service received by the ship. 

32 Given the above I prefer the evidence of Mr Crowley and Mr Taranow to that of Mr Adams.  Mr Adams had been a central 
character in servicing both the Persistence and the Te Kaha and if he is to be believed, everything with the customer went well, 
albeit it was a hard job.  The evidence simply cannot be reconciled with the advice from the ships, for which he had prime 
responsibility.  Having said this, I also have difficulty in accepting the evidence of Mr Rae. 

33 The evidence is that the reports about the Persistence and the Te Kaha coincided in February 2005, albeit the Persistence was 
serviced in October 2004 and the Te Kaha in February 2005.  The other matter which overlapped these events is that Mr 
Adams was offered a position by the respondent in their Brisbane office around February 2005.  Mr Adams says that this was a 
promotional position and he rejected the job because there was no additional pay and no assistance with removal costs.  Mr 
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Rae’s evidence appears a little unclear, but essentially he rejects the notion that the job offer was a promotion and says that the 
offer was made so that Mr Adams would be taken away from direct liaison with clients.   

34 Ms Stanton for the respondent in closing submitted: 
“Mr Rae was asked what he did about the complaint made by the Royal Singapore Navy and he says in essence that he 
counselled Mr Adams, and expressed to him "I did not want this to happen again." He made that remark - - that remark 
can be found at transcript page 73.  
He said that - - Mr Rae said that against that background he decided to see if he could transfer Mr Adams to a position 
in Brisbane. He said he felt that Mr Adams could not be trusted to deal directly with clients and he needed greater 
supervision, and hence he made that offer of a transfer. And he said again at page 73, Mr Adams refused to take up that 
position.  
Now, it was against that background that Mr Adams was asked to go to Sydney and deal with a 4-day visit involving 
three Royal New Zealand Navy ships at a Sydney port. The evidence, in my submission, showed that in spite of what 
had recently been brought to Mr Adams' attention concerning the Royal Singapore Navy, and in spite of being spoken 
to by Mr Rae about his attitude, he brought to Sydney a very poor attitude towards his work, and he failed to meet the 
minimal requirements of his position whilst he was there.” 

35 Mr Rae says that when the issue about the Persistence had been closed off and the investigation finished, he could not trust Mr 
Adams to deal with customers on a one to one basis and resolved to transfer him to Brisbane where he would be desk bound.  
He says that an offer to transfer was made and the answer from Mr Adams was yes then no and finally no. 

36 The difficulty I have with this submission and evidence is that the documentary evidence suggests a different sequence of 
events.  Ms Hennessy sent an email to Mr Adams on 9 February 2005 [Exhibit A4].  The email raised the issue of the Brisbane 
offer and implicitly it seems this offer had been discussed prior to that date.  The email states: 

“Thank you for considering the above today.  If you could please get back to me as soon as possible what you want to do 
so I can rearrange certain things here. 
Thanking you and please note this is confidential until all confirmed by yourself and I.” 

37 It is then difficult to see how the offer of the Brisbane job was made as a consequence of problems encountered with Mr 
Adams at the time of the Persistence visit.  Mr Rae raised the issue of the Persistence with Mr Adams on 13 February 2005 
[Exhibit A8].  It could have been 11 February 2005 [Exhibit A8] when Mr Rae says he was not happy with the situation 
surrounding the Persistence.  Albeit Mr Adams says in evidence-in-chief that he did not see the email or have a discussion on 
that day (Transcript p.18).  Mr Rae then sought a complete detailed report from Mr Adams on 17 February 2005 [Exhibit A8].  
The email in part states that Mr Rae would be in the office on Monday, being 21 February, and that he was to have a meeting 
with the RSN about it [Exhibit A8].  Mr Adams supplied his report on 18 February 2005 [Exhibit A9].  This is the same day he 
rejected conditionally the Brisbane job.  It is also after he had returned from Sydney.  Mr Adams says unchallenged that he 
returned from Sydney on 14 February 2005.  Mr Rae’s evidence is that he knew there were problems with Mr Adams and the 
Sydney job (during the ship’s visit) as he could not contact Mr Adams (this is after the ship complained to him about this) and 
Mr Rae sent Mr Crowley to assist with the problem.  It is then improbable that Mr Rae offered Mr Adams the Brisbane job as a 
result of his investigations into the Persistence, or difficulties experienced with the Te Kaha.  Mr Rae says he could not trust 
Mr Adams to deal with the customers (Transcript p.73).  Mr Rae only received a report from Mr Adams about the Persistence 
on 18 February 2005.  He says he sent this to the Singaporeans, they disagreed with the report and he accepted their word.   

38 Mr Rae says in evidence-in-chief that in relation to the Persistence, he told Mr Adams he was not very impressed and did not 
want this to happen again.  If this occurred then seemingly it happened after Mr Rae completed the investigation, i.e. no earlier 
than 18 February, and before Mr Adams was dismissed, i.e. 21 February 2005.  At this time he knew there had been difficulties 
with the Te Kaha.  Mr Rae dismissed Mr Adams early on 21 February 2005.  He very shortly after that sent an email to the 
New Zealand navy [Exhibit R2] stating: 

“Thanks for that mate.  We have since spoken with the TeKaha and the Canterbury and due to the lack of service received 
in Sydney I have made the decision to cease Mr. Conrad Adams employment immediately with USS-UBS Int.  Conrad is 
ex-RAN, and after discovering his work ethic I personally made it clear that I was not impressed with the situation and 
hence the decision to cease his employment with us. 
I sincerely apologise and would like to assure you that all staff at USS-UBS love working with RNZN ships and we 
would like to make it up to you whilst you are here next.  As I guarantee that you will never ever have another problem 
with USS-UBS Int.” 

This was sent at 10:39am.  I note the letter of termination only refers to the Persistence, not the Te Kaha. 
39 There is also the fact that on 11 February 2005 Mr Rae got an email from Mr Kok Yong [Exhibit A8].  The email states: 

“I’m sincerely apologise for not getting back to you on this.  I have not received any movement on Singapore Navy 
(RSN)’s movement for Kakadu.  But I had spoken to RSN last week and was told that they had decided to revert back to 
Patrick Logistics for port’s logistic support when in Australia. 
I’m so sorry to tell you that the RSN was not satisfied with the service provided by USS-UBS in HMAS Stirling last year.  
The ship’s executive officer (XO) complainted that the point of contact (POC) from USS-UBS was not forthcoming and 
coorperative in supporting their requests.  Hence the ship had met with many problems when in HMAS Stirling. 
Mate, I have no ideas what went wrong in HMAS Stirling last year but do hope that we might still have the chance to 
work together in the near future.” 

40 On its face this is an initial advice that the respondent’s services would not be required.  In sequence then it seems that Mr Rae 
found out about the problems with the Persistence and queried Mr Adams about this after he had offered the Brisbane job to 
him. 
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41 I should add that Mr Rae says that he found out about the problems with the Persistence from the embassy in Canberra and that 
he went to Canberra.  It is not clear from the evidence when he went to Canberra.  But he says that he objected to the fact that 
he went there with the impression from Mr Adams that all had gone well.  He says also that he spoke to Mr Adams every day 
the Persistence was in port.  It is unusual to consider that he could have thought everything went well if all the problems, about 
which Mr Adams and Mr Lucas testified, had occurred during that visit. 

42 I consider the more probable situation is that the Brisbane offer was dealt with independently from the circumstances 
surrounding the Persistence and the Te Kaha.  I do not know from the evidence, and I do not accept the evidence of Mr Rae, as 
to why the job was offered.  Nevertheless, I consider it probable that in a short space of time, i.e. between 11 February and 21 
February 2005 Mr Rae found that his business had suffered badly from two jobs which Mr Adams was primarily responsible 
for.  The discovery of these two problems coincided.  He then acted quickly, without warning and without discussion, and 
terminated Mr Adams employment.  I consider also that it is probable that Mr Rae was having some difficulty with the manner 
in which Mr Adams dealt with people.  I do not consider that the warnings from Mr Rae to Mr Adams, “just kept continuing 
and Conrad knew that it just couldn’t go on” (Transcript p.98).  This is what Mr Rae would have the Commission believe in his 
general and ad lib manner of giving his evidence. 

43 I have come to the conclusion after hearing the witnesses, and after reflecting on the evidence having read the transcript, that 
neither Mr Adams’ nor Mr Rae’s evidence can be relied upon.  I do not consider that Mr Adams was sufficiently attentive to 
his duties in Sydney.  Clearly the job requires a lot of concentrated effort when a ship is in port.  Mr Adams simply went 
missing on some of the important tasks.  This in summary was the evidence of Mr Taranow and Mr Crowley which I accept.  
With respect to the Persistence Mr Adams efforts clearly were not well received.  It is hard to say why this is so as the report 
from the Singaporeans does not give much detail, nor does the evidence of Mr Rae.  However, it would seem likely that the 
manner in which he dealt with the client did not lend itself to a continuing relationship.  This point receives some indirect 
support in that Mr Adams clearly experienced some difficulty with staff of the respondent in both Perth and interstate.  Mr 
Adams is vague in his evidence about certain adverse matters such as what he was actually doing in Sydney when the others 
were attending to the duties he should have performed.  There does not seem to be a good sense of reality about his 
responsibilities.  Mr Adams blames the lack of support, organisation or credit facilities.  Yet it is his tasks where the problems 
lay.  If these other factors were significant then seemingly they would have affected the assistance to the other ships.  In both 
cases, it is apparent that the ships crew did not approve of their dealings with Mr Adams; so much so that their business was 
lost to the respondent.  In other words, there was a substantive reason upon which a dismissal could be based. 

44 I do have a real concern that these problems were not discussed more fully and properly with Mr Adams.  This is clearly a 
ground of unfairness as is the apparent lack of any formal warning except a warning in August 2004 for the intemperate email.  
However, this point alone does not lead me to the view that Mr Adams’ dismissal should on balance be viewed as unfair.  The 
case of Shire of Esperance –v- Peter Maxwell Mouritz 71 WAIG 891@ 899 states:  

“the mere fact that the employee did not have a proper opportunity to explain or has not been warned of the possibility 
of termination does not automatically entitle the applicant to a remedy.  No injustice will result if the employee could be 
justifiably dismissed.” 

Given the nature of the respondent’s business and given all the circumstances I do not consider that prima facie the application 
has sufficient merit.  More particularly, when I weigh this factor with the other factors, which very clearly count against Mr 
Adams, I do not consider that it would be unfair not to accept this application being out of time.  I would therefore order that 
the application be dismissed.        
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Respondent Ms F Stanton of Counsel 
 

Order 
HAVING heard Mr M Diamond of counsel on behalf of the applicant and Ms F Stanton of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 
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(1) DECLARES that, pursuant to s.29(3), it would not be unfair not to accept the referral of Mr Adams’ 
application. 

(2) ORDERS that the application be dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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notice – Industrial Relations Act 1979 

Result Applicants dismissed unfairly; compensation and notice awarded  
Representation  
Applicants Ms J Barker of Counsel 
Respondent No appearance 
 

Reasons for Decision 
1 These two applications were made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The 

applications were heard together in the Broome Court on 21 February 2006.  The respondent did not attend.  The Commission 
had earlier been advised that it was likely the respondent would not attend.  The respondent advised that they were not in a 
position financially to be represented at hearing.  This matter took some time to list for hearing given the availability of the 
parties and given the matter had to be adjourned on one occasion.  The matter came on for conference to ensure that the parties 
were ready for hearing.  As part of this the respondent was advised to file and serve an amended Notice of Answer and 
Counterproposal, and that should they fail to do so, then the Commission would allow them only to argue that the dismissals 
were due to a lack of finances.  This notice was filed and served.  However, the respondent complained at all times that they 
lacked financial resources to defend the claim.  In the end, after some exchange with my Associate, the respondent was advised 
that the matter would proceed as listed and advised that if they failed to appear then the matter would proceed in their absence.  
They advised my Associate that they would not be attending. 

2 The applicants Mr Cox and Ms Ugle were husband and wife and were employed at the Beagle Bay Community as Chief 
Executive Officer and Operations Manager respectively.  The Operations Manager reported to the CEO.  Mr Cox was first 
employed as the deputy CEO in May 2004 and then on 1 October 2004 he took on the job of CEO.  He signed a contract for 
the CEO position [Exhibit A1].  Ms Ugle commenced as Operations Manager on 1 November 2004.  She signed an 
employment contract [Exhibit A2].  Both employees were dismissed whilst on annual leave by letter dated 31 December 2004 
and signed by Ms Kerianne Cox, chairperson of the respondent’s Council.  The applicants say they did not receive the letters 
until 5 January 2005.  They returned from leave and were handed the letters by a relative.  The applicants say that only the 
Council of the respondent organisation could have terminated their employment and that Ms Cox was not the chairperson of 
the Council at that time.  The applicants claim that the letters of dismissal were not valid and the grounds given for dismissal 
were not true.  Neither applicant claims reinstatement.  They do not believe they could return to the community at this time, 
this is notwithstanding that Mr Cox says he comes from that community.  Both claim the maximum allowable compensation 
under the Act.  The contractual benefits claims listed in the applications were not pursued at hearing. 

3 Mr Cox’s evidence is that he was first employed in the community on a temporary basis, then later as the deputy CEO and then 
CEO.  His service entitlements were maintained when he took up the CEO’s position.  The submission being that as a result of 
this he was not on probation at the time of dismissal.  The contract includes a period of three months probation.  This period 
was due to conclude on 31 December 2004.  Mr Cox says that his job was subject to a performance review which was due on 1 
February 2005.  The Council was responsible for managing his performance.  He was never given any notice that his 
performance was in question.  He says he never received any warnings for his performance.  He was responsible for running 
the programs for the economic and physical health of the community. 

4 The Council met on 8 December 2004 and passed a motion of no-confidence in the chairperson.  On 21 December 2004 there 
was a Special General Meeting of the Beagle Bay Community.  Mr Keith Kitchener was the appointed chairperson.  Mr Cox 
says that there was no other meeting of Council prior to his termination and his letter of termination was not authorised by 
Council. 
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5 Mr Cox was in Perth for the usual Christmas break between 21 December 2004 and 5 January 2005.  His uncle handed him the 
letter of dismissal on his return.  Mr Cox says that after his dismissal he left the community as he was concerned for the safety 
of his wife; she is not from that area.  He left the community to settle their fighting.  He says his wife and he were targeted and 
there would have been pay back.  He moved to Newman as his wife had a job there.  He was very stressed, suffered a heart 
attack and was under medication.  He says that he now lives in Broome, but it is not possible for him to go back to the 
community at present.  

6 Mr Cox says that Council appointed Ms Ugle to the position of Operations Manager on 1 November 2004.  He was not 
involved in her appointment as it would have been a conflict of interest.  Mr Cox was responsible for the performance 
management of Ms Ugle.  Her performance was due to be reviewed in February 2005.  Ms Ugle was employed to manage the 
office, support and supervise staff and assist the CEO. 

7 Mr Cox says that he is unemployed and has been since termination.  At time of hearing, he was due to start a job the next 
Thursday as Co-ordinator of the bus patrol on $47,000 per annum.  Following his dismissal he tried unsuccessfully to get work 
as a bus driver and a truck driver.  He applied to BHPB, Newman Local Works, BGC, Newman Council, TollWest and others.  
He did work briefly and received $300 cash in hand.  His medical condition restricted him from working. 

8 Mr Cox says that the finances of the Beagle Bay Community were a concern when he was first appointed.  He says that he 
enlisted the services of an accountant to repair the finances.  His goal was for the community, within two years, to be 
sustainable and to get proper funding. 

9 Mr Cox, under questioning by the Commission says that in late October/November 2004 he was verbally abused by Ms 
Kerianne Cox.  She told him to ‘take a hike’.  Her behaviour towards him got worse in December 2004.  The community split 
in December 2004.  Mr Cox says he was paid to the end of January 2005, including his pro-rata annual leave and leave 
loading.  He says he was not paid any notice.  His salary was $74,000 per annum.  He was also under an Award.  He knew he 
was on probation until the end of December 2004.  He says he had been notified by the Newman police that any charges 
against him, arising from community complaints, have been dropped. 

10 Ms Ugle gave evidence that she commenced employment with the respondent on 1 November 2004.  She was appointed to the 
position of Operations Manager by the Council.  She signed an employment contract [Exhibit A2].  She also signed a Code of 
Ethics.  Her role included assisting the CEO, supervising staff and other duties.  She reported to the CEO and her duties did not 
include financial issues.  Her performance management review was due in February 2005. 

11 Ms Ugle says that in early December 2004 Ms Cox put pressure on her in the office and was abusive.  Ms Cox told her that she 
needed to do her performance management review.  Ms Ugle said she would need to speak to the CEO; which she did.  He 
advised her not to do it.  He was responsible for the performance review.  Ms Ugle asked other staff whether they had been 
directed to have a performance review and they had not. 

12 Ms Ugle says that she received her dismissal letter on 5 January 2005 when she returned to the community after taking leave.  
It was signed by Ms Cox and a family member gave it to her.  She says that she was given no warnings or telephone calls 
concerning her termination.  She was traumatised by the dismissal.  Ms Ugle started to look for a job outside the community 
and found a job in Newman on about 8 or 9 February 2005.  The new position paid $41,000 per annum.  She also had to pay 
rent in Newman.  She did not have to pay rent in Beagle Bay.  Ms Ugle says that her car broke down on the journey to 
Newman and it cost her $5000 for repairs.  She says she was harassed in the community after her dismissal.  The event affected 
her relationship with her husband, who had a heart attack.  Ms Ugle has since taken up a job in Broome as a stolen generation 
case worker on $40,000 per annum. 

13 Ms Ugle says she had a two year contract which included a probationary period of three months.  Ms Ugle denies the 
allegations in the Notice of Answer and Counterproposal, including she denies that she breached the code of ethics or removed 
any of the respondent’s records.  Ms Ugle has heard that there are still people working in the office and being paid.  The 
respondent has advertised for employees [Exhibit A3]. 

14 Ms Mary June Lawford gave evidence that she worked for the respondent between 2000 and 2005.  Most recently she was 
employed as the Housing Manager.  She was also a member of the respondent’s Council between 2002 and 2004.  She says 
staff are hired by advertisements in the community.  The CEO could appoint or terminate staff.  The Chairperson did not have 
the authority to do so. 

15 Notwithstanding some inconsistencies in the evidence of Mr Cox, I accept the evidence of each of the witnesses.  The evidence 
was not challenged, but more importantly I consider each witness gave a reasonable account of the events as they remember 
them. 

16 The applicants argue that they were not rightfully dismissed as the Council held the right to dismiss them, the Council did not 
make such a decision and Ms Cox was not rightfully the chairperson at the appropriate time.  In practical terms it matters not 
whether Ms Cox was rightfully the chairperson of Council at the time of dismissal, or whether Council did not have the right to 
terminate Ms Ugle’s services, or whether Council never met and made a decision to terminate Mr Cox’s services.  Both Mr 
Cox and Ms Ugle gave evidence that after receiving their letters of termination they took this to mean they were dismissed, 
they no longer worked for the community and finally had to leave the community to find work and due to some harassment.  
This is notwithstanding that they wrote to Ms Cox on 19 January 2005 and challenged the validity of their dismissals.  In 
practical terms they were dismissed and advised of this via the letters from Ms Cox of 31 December 2004.  Ms Ugle’s letter 
states: 

“I exercise my authority as the Chairperson of Beagle Bay Community Inc. to terminate your Contract of Employment 
during the period of your probation, in view of the Association’s perilous financial situation and associated issues arising 
from it.  There are severe penalties for a director, i.e. Councillor, of an association who creates liabilities whilst knowing 
that the entity is insolvent.  I confirm also that I take this action after lengthy consultations with the Indigenous 
Coordination Centre in relation to the crisis facing Beagle Bay Community Inc.” 

I have no such letter from Ms Cox even though the Commission directed the respondent to provide the letter. 
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17 Ms Barber for the applicants made submissions as to the importance of the Council meeting on 8 December 2004 and the 
Special Board meeting on 21 December 2004.  I do not need to deal with these submissions, other than to say that there is no 
evidence that Council decided to dismiss Mr Cox.  For the reasons just expressed it is clear that the applicants, in any event, 
acted on the letters from Ms Cox and took their employment to be at an end. 

18 There is an issue as to the date of dismissal.  The relevance of the date being mainly to do with the question of probation.  Both 
applicants, in their applications, list the date of dismissal as 31 December 2004.  The letter to Ms Ugle is dated 31 December 
2004 and states that the termination is to take effect from that day.  In other words, the employer unilaterally terminated their 
employment on that day.  They received the letters on 5 January 2005.  I find the date of dismissal to be 31 December 2004 as 
expressed by the letter of termination.  I have to assume from the evidence that Mr Cox received a letter in not dissimilar 
terms.  I consider this to be the probable course of events. 

19 The applicants also challenge whether the respondent is in fact in a poor financial state.  Whilst the applicants’ evidence is 
unchallenged, the main evidence concerning this point is mainly to do with hearsay evidence that positions within the office at 
the community have been filled and continue to be filled.  Exhibit A3 being a more recent advertisement for positions.  There 
is no evidence that either of the applicants’ positions were filled on their departure.  Additionally, Mr Cox’s evidence is that he 
understood when he took on the position of CEO that the finances were in a poor state.  He sought the additional assistance 
from an accountant to improve the situation.  I have listened carefully to Mr Cox’s evidence and I consider it probable, given 
his evidence, that the community remained in some financial difficulty, both at the time he took on the role of CEO and at the 
time of his dismissal. 

20 I note that the two contracts were each made for a period of two years starting in October and November 2004.  Therefore, at 
the time the decision to employ was made, a decision presumably made by Council on the unchallenged evidence, the 
community had sufficient resources to fund two positions.  In addition, the evidence of Mr Cox and Ms Ugle is that Ms Cox 
sought to harass at least Ms Ugle and cause difficulty in the office for her and for Mr Cox.  Having listened to Ms Ugle’s 
evidence it would seem that those difficulties related to Ms Cox scrutinising payments and seeking to review Ms Ugle’s 
performance.  She told Mr Cox at one time to ‘take a hike’.  It related also to how Ms Cox chose to conduct herself.  Having 
considered the unchallenged evidence carefully I conclude that whilst the community was in financial difficulty, Ms Cox 
clearly had difficulty with at least Ms Ugle and probably also Mr Cox.  Bearing in mind that these are two senior 
administrative positions in the community, the timing of the dismissals not far into the contracts, and the evidence of Ms Ugle 
and Mr Cox as to how Ms Cox treated them, I am not of the view that the dismissals were simply due to the lack of finances of 
the community.  Ms Barber for the applicants submitted that the alleged lack of finances was not established. 

21 There is an issue as to whether both applicants were on probation at the time of dismissal.  The Full Bench in Mr S May t/a 
Little Muppets Child Care Centre v Cara Hedley 84 WAIG 224 said: 

“Let me say also, that in industrial law, probationary employment has a clear meaning. That meaning has been clearly 
explained by the Full Bench of this Commission in East Kimberley Aboriginal Medical Service v The Australian Nursing 
Federation, Industrial Union of Workers Perth (2000) 80 WAIG 3155 at 3158 (FB). At page 3158 the Full Bench said 
this in paragraph 49:-  

 “ Again, the following principles apply—  
(a)   The employer, throughout the period of probation,   retains the right to see whether he/she wants   the 

employee or not in his/her employment.  
(b)   (i) The employer is entitled to consider the   employee as if the employee was still at   first interview with 

the following modifications   in this case.  
(ii) There was an identifiable contract of employment   for a period, indeed, a fixed term,   including a 

period of probation of three   months. This advances the matter beyond   a notional first interview 
situation.  

(c)  Probation is an extension of the selection process,   a period of learning and a time for attention,   
assessment and adjustment to standards of performance   and conduct. (Inherent in that is that it   is a 
time for teaching, training and counselling.)  

(d)   (i)   However, a probationary employee knows   that he/she is on trial and that he/she must   establish 
his/her suitability for the post. The   employer, on his side, must give the employee   a proper 
opportunity to prove him/herself, but he/she reserves the right to determine   the employment with 
appropriate   notice provided he has reason for so doing   (see Sommerville v Brinzz Pty Ltd Clerk   
Vehicle Repair Industry [1994]SAIR   Comm 8 (31 January 1994), citing   Re J M Hamblin v 
London Borough of   Ealing (1975) IRLR 354 and see   Hutchinson v Cable Sands (WA) Pty 
Ltd(FB)(op cit)).  

(ii) Further, an employee on probation can expect   to be counselled and informed that she/he is not 
meeting the required standards of   performance, to be given reasonable training   in this respect, 
and to be warned of the   possible consequences of a failure to improve.    Provided this is done, an 
employee   who is on probation would have little cause   to complain if a decision was taken 
during   the course of or at the end of a probationary   period to terminate the employment   (see 
Sommerville v Brinzz Clerk Vehicle   Repair Industry (op cit), citing Hull v F F   Seeley Nominees 
Pty Ltd (1988) 55 SAIR   550 at 562).  

(e)   (i)   Consonant with those principles, a probationary   employee is able to seek   reinstatement, but an 
employer is entitled   to terminate a probationary employee more   easily, e.g length of service is 
not a factor   generally, because probationary employment   is for a finite period and, in that   
period, assessment, training and acquisition   of skills and demonstration of ability   can occur. In 



86 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1109 
 

addition, any genuine question   of compatibility between employer,   employee and other 
employees can be assessed.    (This is not a comprehensive   inventory of such matters.)  

(ii) However, probation is not a licence for   harsh, oppressive, capricious, arbitrary or   unfair treatment 
of a probationer (see   Hutchinson v Cable Sands (WA) Pty Ltd   (FB)(op cit) and the cases cited 
therein).”” 

22 There can be no doubt that Ms Ugle was on probation at the time of her dismissal.  She had worked exactly two months and 
had one month left of her probationary period to complete.  Ms Barber for Mr Cox submitted that he was not on probation at 
the time of dismissal as he did not receive the letter until 5 January 2005 and because he had commenced employment with the 
respondent in May/June 2004, albeit not in the position from which he was dismissed.  However, I need to deal with the 
contract as it was made.  Mr Cox’s contract as CEO clearly states that he was to be on probation for 3 months.  This was one of 
the agreed terms.  He conceded that he was aware of this.  This probationary period was due to end on 31 December 2004.  
The day of dismissal.  The fact that Mr Cox received the letter at a later date does not alter the date upon which the employer 
sought to end the contract.   

23 In any event, I have no doubt that the dismissals were unfair.  The dismissals occurred by letter whilst the applicants were on 
leave.  This is an aspect of the unfairness.  The dismissals, on the evidence, occurred without any counselling or warning.  This 
is the unchallenged evidence which I accept.  The dismissals, in effect, were summary in nature and were not even discussed at 
any time with the applicants.  There is no evidence to justify such terminations.   I will deal with the issue of notice later but 
the manner of dismissal was summary in nature.  The dismissals, even if they were due to a lack of funds and could then be 
said to be redundancies, did not comply with s.41 of the Minimum Conditions of Employment Act 1993 (see Garbett v Midland 
Brick Company 83 WAIG 893). 

24 Reinstatement is certainly not practicable.  The unchallenged evidence is that Mr Cox and Ms Ugle were harassed following 
their dismissal and had to leave the community.  Mr Cox, who is from the community, does not consider that he could go back 
at this time.  As to mitigation it is clear that both Mr Cox and Ms Ugle sought to mitigate their losses.  Ms Ugle fairly readily 
found new employment in Newman and then Broome, albeit for a much reduced salary.  Mr Cox attempted to find work as a 
driver, however, his medical condition prevented him from gaining employment, at least for a period of time.  At time of 
hearing he was shortly due to start a new job in Broome. 

25 Mr Cox and Ms Ugle do not pursue costs for relocation as mentioned in their applications.  Mr Cox says he was paid to the end 
of January, but says also he was not paid any notice.  Neither applicant claims notice, albeit they were both subject to the 
Aboriginal Communities and Organisations (Western Australia) Award 1996.  Notice under this award (clause 13.1.1) would 
have been one week each.  Mr Cox’s accrued annual leave could not have covered the entire month of January as he first 
commenced in May 2004.  Hence his service was not more than 8 months and he had already taken some leave.  I consider it 
probable that both applicants were paid notice in accordance with the award on termination.  Ms Ugle’s letter of termination 
says only that her entitlements would be credited to her bank account.  No other detail is provided.  I have to then assume that 
he was paid notice in accordance with his contract, as well as any outstanding leave entitlements.   

26 I cannot conclude on the evidence that given the turmoil in the community, which the applicants spoke about, that their 
employment would have continued beyond their probationary periods (Louise McDade v Paceway Mitsubishi 83 WAIG 358).  
The loss to Ms Ugle is the loss of the remainder of her probationary employment.  That is the month of January 2005.  In my 
view she was entitled to be afforded the whole of that month of work.  She did not start employment until early February 2005.  
Her salary was $68,000 per annum.  She suffered the full loss of that salary for one month.  That is a sum of $5,666.67, less 
any taxation payable to the Commissioner of Taxation.  This is the compensation I would award. 

27 Mr Cox has given cogent evidence as to the effect upon him of the dismissal, his medical condition and his resulting disability.  
In the circumstances he sought to mitigate his loss but was not able to work for a long period due to his medical condition.  His 
employment was also terminated during his probationary period, albeit on the last day of probation.  It is then difficult to see, 
given both those points, how Mr Cox’s loss is the 6 months which he claims.  Employment on probation is treated differently.  
However, Mr Cox was the CEO of the organisation.  He had skills to drive trucks and buses.  He was almost 50 years old at the 
time of his dismissal.  If I take account of the criteria applied in Antonio Carlo Tarozzi v WA Italian Club (Inc) 71 WAIG 
2499, then I consider the loss Mr Cox suffered is the loss of proper notice of 8 weeks, less the one week paid.  In those 
circumstances I would award compensation in the form of additional notice of $74,000 by 7 divided by 52, i.e. $9,961.54, less 
any taxation payable to the Commissioner of Taxation.  Mr Cox has not sought any sum for injury and I take that issue no 
further (Nicholas Richard Lynam –v- Lataga Pty Ltd 81 WAIG 986). 
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Result Applicant dismissed unfairly; compensation for notice awarded 
Representation 
Applicant Ms J Barker of Counsel 
Respondent No appearance 
 

Order 
HAVING heard Ms J Barker of Counsel on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 
(1) DECLARES that the applicant, John Gerald Cox, was harshly and unfairly dismissed by the respondent on the 31st day of 

December 2004; 
(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation for notice 

the amount of $9,961.54 to John Gerald Cox, less any taxation that may be payable to the Commissioner of Taxation. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Result Applicant dismissed unfairly; compensation awarded 
Representation 
Applicant Ms J Barker of Counsel 
Respondent No appearance 
 

Order 
HAVING heard Ms J Barker of Counsel on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 
(1) DECLARES that the applicant, Margaret Olive Ugle, was harshly and unfairly dismissed by the respondent on the 31st 

day of December 2004; 
(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the amount 

of $5,666.67 to Margaret Olive Ugle, less any taxation that may be payable to the Commissioner of Taxation. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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CatchWords Termination of employment – dismissal or resignation – Abandonment of employment - Fair go all 
round afforded - Industrial Relations Act 1979 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Mrs Gear  
Respondent Mr R Collinson as agent 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant, Mr Abel 

William Gear says that he was employed as a pipe layer from April 2005 until he was dismissed on 15 September 2005.  Mr 
Gear in his application says as follows: 

“The dismissal was harsh, unfair and oppressive in the following respects: 
1. No investigation was conducted as to whether I should be dismissed. 
2. If any investigation was conducted, the investigation of any complaint made against me was unfairly conducted 

in that: 
(a) I was not made aware of the investigation; 
(b) I was not given fair and reasonable notice that an investigation was to take place; 
(c) At no time before or during the investigation was it explained to me nor was I made aware of the 

purpose of the investigation or that it was being held to determine whether I should be dismissed; 
(d) I was given no relevant prior warnings concerning my conduct at work that I may be dismissed or 

alternatively I complied with all warnings and directions provided to me by my Employer; and 
(e) At not time before or during the investigation was it made known to me of any complaint made 

against me nor was it given the opportunity to respond to that complaint. 
3. Mr Employer failed to take into account: 

(a) I have had a good record of work with the Employer; 
(b) I will experience difficulties in obtaining employment elsewhere of a comparable standard and 

remuneration and therefore the financial and social consequences are substantial; and 
(c) Whether alternatives were available to terminating my employment such as warnings or further 

training or an explanation of expectations were appropriate in the circumstances.” 
2 The applicant is claiming 6 months compensation for the alleged unfair dismissal. 
3 The respondent, Hovey Manpower Pty Ltd, in their Notice of Answer and Counterproposal states as follows: 

“Firstly, Abel William Gear is not, and was not employed by S&J Excavations but by Hovey Manpower Pty Ltd as 
trustee for Hovey Manpower Trust from 16/05/05 until 15/09/05. 
Secondly, Mr Gear’s employment was not formally terminated on 15/09/05.  His entitlements were paid out to him by 
Hovey Manpower after he left site voluntarily in contrast to repeated requests from supervision for him not to do so. 
The events were as follows; 
Mr Gear was clearly instructed by his Supervisor (Mr Aaron Hovey) to remain on site where liners were to be placed into 
manholes to enable a trench to be dug by an excavator operator (Mr Arnold), while Mr Hovey went offsite to get 
materials needed for the job. 
Contrary to instructions Mr Gear left site without notifying anyone, and when later questioned regarding this he stated 
that he had gone to get the equipment which he had earlier been advised was already coming to site. 
Mr Gear was requested to get back to the trench and set up the laser as previously requested, in order to start the 
excavation. 
Mr Hovey reported the incident to Mr Mike Low (Project Manager) who, when next seeing Mr Gear, advised him that he 
was required to do as specifically instructed by both Mr Hovey and Mr Arnold, and was in no circumstances to be rude or 
disrespectful to anyone within the organisation, particularly seniors. 
To this Mr Gear turned around and walked off, and when asked to return, told Mr Low to get f***ed.  Mr Gear walked 
across the site to the company vehicle, and when again asked to wait a minute by Mr Hovey, proceeded to also tell Mr 
Hovey to get f***ed. 
At this point it was obvious to everyone that Mr Gear was leaving.  He was asked to get out of the company vehicle.  He 
did not.  He was asked to remove his tools and he would be given a lift home if that was where he wanted to go.  
Unfortunately he just drove off in the company vehicle which was later found at the site office.  Mr Gear has not been 
seen since.” 

4 The reference by the applicant to an investigation is confusing, having regard to the evidence.  The essential issue in this matter 
is whether the applicant resigned or was dismissed; and if he was dismissed, was the dismissal unfair.  The respondent argues 
two alternate submissions concerning abandonment of employment and that the circumstances warranted dismissal in any 
event.  I will deal with these issues in due course. 

5 Evidence for the applicant was given by Mr Trevor Gear, the applicant’s father and the applicant.  Evidence for the respondent 
was given by Mr Mike Low, Project Manager, Mr Larry Arnold, Digger Operator, and Mr Aaron Hovey, Supervisor.  The 
respondent’s business is involved in laying pipes on new subdivisions.  Mr Trevor Gear worked on the Kingston subdivision.  
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Mr Gear worked with Mr Arnold on the Treendale subdivision.  On the morning of 15 September 2005 Mr Gear and Mr 
Arnold have a disagreement about how to do a job.  Mr Low and Mr Hovey later became involved.  Mr Gear says that Mr Low 
abused him.  Mr Low says he told Mr Gear in no uncertain terms that he was to stay on site and do as he was told.  Mr Gear 
says that in an exchange with Mr Hovey, shortly thereafter, he understood that Mr Hovey dismissed him. 
THE EVIDENCE 

6 Mr Gear says that on 15 September 2005 he started work on the Treendale site with Mr Arnold and Shane, a labourer, after 
having signed in at the site office.  They needed some equipment which Mr Hovey was to organise.  Mr Hovey was busy so Mr 
Gear went to chase up the equipment.  He could not find Mr Hovey or the equipment at the respondent’s yard, so he returned 
to site.  Mr Hovey rang him concerning a disagreement Mr Gear and Mr Arnold had had that morning.  Mr Gear asked Mr 
Hovey if he could go back to working for his father.  He says the stress and responsibility of working with Mr Arnold was too 
high.  Mr Hovey told Mr Gear to go and help another employee pick up pavers until he, Mr Hovey, returned to that site.  Mr 
Gear did that job and he was then dropped off by Wayne at the respondent’s yard.  Mr Gear says Mr Low and Mr Hovey 
confronted him and verbally abused him about his attitude and ‘just the problems they were having’.  The discussion became 
heated so Mr Gear said, “I’m not dealing with this like this”, and said “We can go inside, into the office”.  The discussion 
continued so Mr Gear turned and started to walk away and said, “Eff this, I’m not doing this here, I’m going back to 
Treendale”.  He walked to his vehicle at the Treendale site.  Mr Hovey approached him and said he wanted to chat.  Mr Gear 
replied, “I’m not chatting, like, here, in front of the employees.  If you want to chat we can go to the site office.”  Mr Hovey 
told him he would give him a ride home, or arrange for a ride home.  Mr Gear drove to the site office, unpacked his tools and 
rang his father who said he would deal with it.  He went home with Jeremy who his father had organised to pick him up. 

7 Mr Gear says that his father had several meetings with John Hovey, Aaron Hovey and Mike Low to organise some suitable 
disciplinary action or ‘basically what was going to happen’.  It was left for Aaron Hovey to decide and Aaron Hovey told his 
father that he would take 2 days to think about it and to give him a ring.  Mr Gear says he rang two nights later to apologise 
and, “to just basically see if I still had a job”.  Mr Gear says Mr Hovey told him, “We’re gonna have to let you go.  I’m under a 
lot of stress and I have a sore back”.  Mr Hovey told him to come back in a couple of months and he would re-evaluate the 
situation.  Mr Gear says he could not wait for two months given his financial strain.  Mr Gear says he was not paid any notice 
in his final pay. 

8 Mr Gear says that he was ‘pretty much Aaron’s offsider’.  He did not supervise Mr Arnold.  Mr Arnold was ‘higher up the 
chain’; but he was in charge of labourers on site and was responsible for ‘organising what’s going on’.  He says he never 
received any warnings about his employment or attitude.  He says his work standards were good and the respondent never 
discussed an investigation with him. 

9 Under cross-examination Mr Gear denies that he was initially employed for 3 months as a casual.  His father organised the job 
for him.  He says he was engaged as a labourer and worked for his father’s crew at Kingston.  After two months Mr Hovey 
advised him that he would be put in another area with Mr Arnold at Treendale.  The crew also included a labourer and Mr Gear 
agrees that it was a step up for him.  He was to learn how to lay pipes as well as do labouring.  He was given a company ute to 
use and to drive to and from home. 

10 Mr Gear denies calling some labourers ‘shitkickers’.  He says he called them ‘dickheads’.  He agrees there was another 
incident where he told some labourers to do as they were told and Mr Hovey spoke to him about how he spoke to other 
employees.  He denies that Mr Hovey spoke to him about not leaving a job whilst it was in progress.  He says he only left a job 
to get parts.  It was his job to do this.  He says he did not leave a job while pipes were being laid.  Mr Gear denies that on 15 
September 2005 he had a work disagreement with Mr Arnold and called him an “old cunt” and told him, “you don’t fucking 
know anything”.  He says he was never really disrespectful to Mr Arnold; he never abused him.  Mr Gear agrees that after his 
disagreement with Mr Arnold he got in the ute and drove off.  He agrees that earlier that day, at the pre-start meeting, he said a 
pump was needed and Mr Hovey told him that he (Mr Hovey) would get the pump from Kingston.  After leaving Mr Arnold, 
Mr Gear says he went to the Kingston site to get the pump.  Mr Hovey called Mr Gear.  He told Mr Gear that he had said 
specifically that he would get the pump.  Mr Gear agrees that Mr Hovey was angry with him. 

11 Mr Gear complained to Mr Hovey about Mr Arnold.  He denies that Mr Hovey told him that Mr Low would talk to him about 
his attitude.  Mr Hovey told Mr Gear to go and work on the pavers.  Mr Gear says that after doing the pavers he went to the site 
office and hooked up a trailer with Warren.  Mr Low and Mr Hovey approached him, Mr Low told him he was to stay put and 
do what he was asked to do.  Mr Low told him he was not to be disrespectful to other employees, particularly supervisors.  Mr 
Gear says that Mr Low was swearing and swinging his arms.  Mr Gear walked off and Mr Low yelled out something like, 
“Come back, I haven’t finished talking to you”.  Mr Gear says he turned around and said, “Fuck this.”  He denies saying “fuck 
you” to Mr Low.  Mr Gear walked from the site office across the paddock to his ute (about 1 Kilometre).  During this walk he 
telephoned his father and asked him what to do.  He says his father asked, “What did Aaron say?” and he told his father that, “I 
haven’t talked to Aaron yet”.  He denies that he intended to leave site.  He says he was going to Treendale where he worked. 

12 At Treendale, Mr Hovey arrived and asked to speak to Mr Gear.  Mr Gear was angry and said, “I’m not listening to this shit 
here.  If you want to talk to me we can go to the site office”.  He says that he said this as there was another employee there.  Mr 
Gear says that he said, “I’m not having another yelling match in front of the boys so I’ll meet you at the site office.  Mr Gear 
says that he then drove off.  Mr Gear says that Mr Hovey said, “Unpack your tools and I’ll drive you home.”  He denies that 
Mr Hovey offered to drive him home so he could cool off.  Mr Gear says he told Mr Hovey, “Don’t worry, I’ll arrange a lift 
through my father.”  He agrees that he got into the ute and drove off despite Mr Hovey asking him not to.  Mr Gear drove the 
ute 500 metres to the Treendale site office.  Mr Hovey did not follow Mr Gear.  Mr Gear unloaded the tools.  Mr Gear says he 
rang his father who told him to do what Mr Hovey had said and that he would sort it out.  Another employee, Jeremy, came 
and picked up Mr Gear and took him home. 

13 Mr Gear says that later his father told him that Mr Hovey was going to take a couple of days to think about it and that Mr Gear 
should give him a ring (about that time) to apologise and to see what is going on.  Mr Gear says that his father told him that he 
had discussed the issue with the owner, Mr John Hovey, who told him that it was Mr Aaron Hovey’s decision, and he would 
not get involved.  He denies completely that he did not ring Mr Aaron Hovey for approximately two weeks. 
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14 Mr Gear says that on 15 September 2005, during his discussion with Mr Low, Mr Low never suggested that his employment 
was terminated.  Mr Gear agrees that subsequently he had a discussion with Mr Hovey near his ute and that Mr Hovey did not 
say that his employment was in jeopardy or terminated.  He says that on 21 September 2005 he received written confirmation 
of the payslips which showed that his annual leave had been paid out and included two days pay i.e. pay for 14 and 15 
September 2005.  He agrees that when he received this, he thought that his employment had been terminated. 

15 When Mr Gear telephoned Mr Hovey he apologised and asked if there was still a job for him.  He says Mr Hovey told him to 
go away and get some work and then to come back in two months.  Mr Gear thanked Mr Hovey and apologised again.  During 
that conversation Mr Gear says that Mr Hovey said, “We’ll have to let you go”. 

16 Under re-examination Mr Gear says that he considered that by Mr Hovey saying “empty your tools and I’ll take you home” 
meant he was dismissed.  He did not turn up for work the next day because his father suggested he not do so as his father was 
having a meeting with the respondent.  He says that his father was basically waiting to attend the meeting and see what would 
happen. 

17 Mr Trevor Gear, the applicant’s father gave evidence that he was ill and off work on 15 September 2005.  He was telephoned 
that day by his son.  His son said he had had a major problem at work and was struggling to deal with it.  Mr T Gear says he 
told his son to go and see Jeremy and to leave the site.  He thinks that his son called a second time but he cannot recall the 
details of the conversation.  Mr T Gear telephoned Mr Low.  Mr Low did not want to discuss it over the phone.  He wanted to 
meet Mr Gear.  Mr T Gear went to Mr Low’s office and Mr Low outlined what had happened.  Mr Low was reasonably irate.  
Mr T Gear asked what was going to happen to his son and Mr Low said that it was in Mr Aaron Hovey’s hands.  Mr T Gear 
says he wanted to know if his son was going to be fired or not (Transcript p.42).  He wanted to know this because when he first 
spoke to Mr Low, Mr Low was unusually aggressive and agitated.  He took this as a warning bell that there was a serious 
problem.  Mr T Gear says that Mr Low advised him to go and see Mr Aaron Hovey.  Mr T Gear went to the site office at 
Treendale to see Mr Hovey.  Mr T Gear asked Mr Hovey what his decision regarding his son would be.  Mr Hovey told Mr T 
Gear to give it a couple of days and he would think about it.  He would let Mr T Gear know.  Mr T Gear also spoke to Mr John 
Hovey (Aaron’s father) about his son’s future with the company.  Mr John Hovey told him that he would leave the matter to 
Mr Aaron Hovey.  Mr T Gear says: 

“I can't give you a date on that, but, yeah, we were discussing how it was going. I think at that time Aaron had said that he 
was going to let Abel go anyway. It was a couple of days later so it was some time after that, possibly a week or two I 
asked John if he would consider reinstating Abel and John said that he would stick with the decision that Aaron had 
made.” (Transcript p.43) 

18 Mr T Gear says that when his son rang, he told him to ring Jeremy and to leave site.  Mr T Gear is not sure whether he himself 
rang Jeremy.  Mr T Gear says that during his discussion with Mr Low, Mr Low said that he really liked his son but he thought 
Mr Hovey was going to sack him.  Mr T Gear spoke to Mr Aaron Hovey later that day and Mr Hovey said he wanted to take a 
couple of days to think about it.  He does not recall whether Mr Hovey said he wanted to find out more about what had 
happened; he says possibly he could have.  He says he spoke to Mr Hovey ‘pretty much on a daily basis’.  He put a proposition 
to Mr Hovey that his son could come back to work and work under him.  He denies that Mr Hovey said that the applicant had 
walked off the job and that Abel needed to discuss that with him and not Mr T Gear.  He disagreed also that he said to Mr 
Hovey that he would not be involved further.  He says that what they discussed was Mr T Gear’s attitude, “if Abel was fired”. 
(Transcript p.50).  He says he had a conversation with Mr Hovey the next day and asked him about his decision about Abel.  
He says Mr Hovey advised him that, “he was going to let him go, give him a couple of months and then he could come back 
and may be apply for his job again.” 

19 Mr Arnold gave evidence that he was responsible for supervising Mr Gear.  The crew contained a digger operator, a pipe layer 
and a labourer when needed.  Mr Arnold was the digger operator.  When Mr Gear first started he was not a problem.  He 
wanted to learn.  Gradually his attitude and performance declined.  He would leave site.  On one occasion there was an 
altercation between Mr Gear and two labourers.  They disliked the manner in which Mr Gear spoke to them.  Mr Arnold rang 
his supervisor to come down and sort it out. 

20 On 15 September 2005 Mr Gear and he had to set up and start laying pipes at Treendale.  An issue arose between them about 
the nature of setting up.  They disagreed about putting in another liner.  The conversation became heated.  Mr Arnold says that 
when he said, “This is the way to go”, the job came to a standstill as Mr Gear refused to help and the job required two people.  
Mr Arnold says they had an exchange, he cannot remember specific words, and then he agreed to do it Mr Gear’s way.  
However, Mr Gear then simply drove off site.  This brought the job to a standstill.  Mr Arnold telephoned Mr Hovey.  He 
thought Mr Hovey had instructed Mr Gear to leave so the conversation was a bit heated at first.  Mr Hovey told him that he had 
told Mr Gear he was to stay there.  Another labourer was sent to the job.  Mr Arnold did not see Mr Gear after that. 

21 Under cross-examination Mr Arnold denies that he has left site without telling the other employees there.  He recalls hearing 
about a conversation between Mr Gear and Mr Hovey about needing a pump.  He says they did not need a pump. 

22 Mr Low gave evidence that on 15 September 2005 Mr Aaron Hovey telephoned him and said that Mr Gear had “shot off the 
job”.  Mr Hovey had told him to stay and set the laser.  Mr Arnold was left idle.  Mr Hovey had asked Mr Gear why he left and 
had been told he went to get a pump.  Mr Hovey said to Mr Low that he had told Mr Gear that he was getting the pump and to 
stay where he was.  Mr Hovey told Mr Low that Mr Gear then said, “He’s a fucking dickhead, he doesn’t know what he’s 
doing”.  Mr Low told Mr Hovey to tell Mr Gear to come and see him. 

23 Mr Low says Mr Gear drove past his office 20 to 30 minutes later.  He approached Mr Gear and told him, “in no uncertain 
terms that he stays where he’s told to stay; he does what he is told to do; he doesn’t bad mouth my senior supervisors or my 
operators; he does what he’s asked to do”.  This conversation occurred in the large car park at the back of the workshop behind 
which is Mr Low’s office.  Mr Hovey was there and another employee.  Mr Low says he was ripping a strip off Mr Gear.  Mr 
Gear’s response was to turn around and walk away.  Mr Low told him to come back and that he had not finished with him.  Mr 
Gear then said, “fuck off” or “fuck you” and walked off.  Mr Low assumed Mr Gear was going back to work to do as he was 
asked to do.  Later Mr Low became aware that Mr Gear had left site.  He received a telephone call from Mr T Gear.  He says 
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Mr T Gear was trying to intervene on his son’s behalf and, “ask if his son could work over there specifically with him (his 
father) and my answer to that was that the events that had gone down subsequent was Abel had actually left the job, was to just 
stay out of it and let this situation take its course”.  Mr Low says that he thought Mr Gear had created the problem so let him 
deal with it.  After that conversation Mr Low says that Mr T Gear was in the office a few times but he does not think he talked 
to Mr T Gear about it again. 

24 Under cross-examination Mr Low agrees that he swore at Mr Gear but he says he did not use any physical gestures.  He says 
the exchange lasted about 15 seconds. 

25 Mr Hovey gave evidence that there were two occasions where he had to talk to Mr Gear about the way he spoke to other 
employees.  He says Mr Gear was mainly a good employee, whose timekeeping was good, but he left site too often.  On 15 
September he told Mr Gear that he would get the pump that Mr Gear had asked for.  Later that morning Mr Arnold rang him 
and told him about a problem he had with Mr Gear over setting up.  He says Mr Arnold told him there were a few fiery words 
and Mr Gear left site.  Mr Hovey visited Mr Arnold who asked for another labourer.  Mr Hovey rang and then visited Mr Low 
to tell him what had happened.  Mr Hovey says he then returned to site.  He says he rang Mr Gear and Mr T Gear.  He says 
after speaking to Mr Arnold he rang Mr T Gear to find out where his son was.  He says he did this because he knew Mr Gear 
was on his way to get the pump.  Mr Hovey says that Mr T Gear said he could see him at the container pulling out a pump.  
After speaking to Mr T Gear, Mr Hovey says he spoke to Mr Gear who told him he was on his way back from Kingston.  He 
told him he wanted to see him and he waited for him.  Mr Hovey says he confronted Mr Gear about not staying on site and Mr 
Gear said he had had an argument, was not hanging around, and thought he would do the right thing and get the pump because 
Mr Hovey was too busy.  Mr Hovey says that Mr Gear said he did not like working with Mr Arnold and called him a “moody 
old prick” and said he did not know what he was doing.  Mr Hovey says he told Mr Gear that Mr Arnold had a lot more 
experience and to do as he says.  Mr Hovey told Mr Gear to go and pull the pavers, which he did. 

26 Mr Hovey says he telephoned Mr Low while Mr Gear was on his way back from Kingston.  He told Mr Low that he wanted to 
speak to Mr Gear first and then he would go and see Mr Low. Later at site Mr Hovey told Mr Gear that Mr Low wanted to 
speak to him.  Mr Hovey says that he drove to the workshop with Mr Gear and Wayne.  Mr Low arrived, pulled Mr Gear aside 
and there was a heated discussion.  Mr Hovey says he heard a few ‘fucks’ and ‘go get fucked’ and Mr Gear walked off across 
the paddock.  Mr Low told Mr Hovey to let him cool down.  Mr Hovey with Wayne drove back to site.  When they arrived Mr 
Gear was ‘getting to the ute’.  Mr Hovey says: 

“I jumped out of the ute, just calmly walked over to Abe and said, "Abe, can I please have another talk with you?" and 
Abe goes, "I don't need to listen to this shit." I said, "Abe, come on, mate, let's just settle down here. You're all fired up. 
Everyone's fired up. Let's try to calm this down a bit before someone does something stupid." I said, "You know, if you 
want a lift home I'll give you a lift home. You can have the rest of the day off and we can talk about this later." 
What was his response?---Well, it wasn't very nice. Just pretty much shrugged me off. I said, "Well, come on then, jump 
in the ute, I'm taking you home." And his response, "What about my tools?" I said, "Well, put your tools on the ute, chuck 
'em on the ute now and I'll take you home," and then in doing that he was half in the ute and he said, "Don't fucking worry 
about it. I've got a lift, I've organised a lift."” 

and 
“As he was getting in the ute he just said, "Oh, fuck youse," meaning probably the whole company” (Transcript p.76) 

27 Mr Hovey says Mr Gear then drove up to the site office.  He says he thought Mr Gear had organised a lift with his father.  Mr 
Hovey says that he did not know that Mr T Gear had the day off at Kingston.  Mr Hovey says he later saw the ute at the site 
office with the tool box empty, company phone on the desk and Mr Gear’s belongings were gone.  He says he did not know 
how to take it.  Mr Hovey says that afternoon Mr T Gear approached him and asked him what had happened.  Mr Hovey says 
that he told Mr T Gear that it was all a big misunderstanding.  He says he had offered to take Mr Gear home and was told he 
had organised a lift and was ‘out of here’. 

28 Mr Hovey says that Mr T Gear approached him on the Thursday.  He says: 
“He asked me that same afternoon about Abe and would I consider on letting him come back and work under him and 
that Dad and Mike had said that the decision was pretty much left up to me, what I was going to do. At the time and the 
day I was pretty loaded up and scatterbrained myself, what had all happened, and it all happened so fast I said, "Trevor, 
I'm not making any statements or any decision right now on what you're trying to ask me. You know, I just want to get 
my head together, I want to sort out exactly what's going on from Larry and Mike, and it was the first time I heard that the 
decision has been left to me so I'd like to confirm that with the office and please let me think about it." And he said, 
"Well, please do think about letting Abe come back and work back under me." 

29 Mr Hovey went on to say: 
“Did you say anything to Trevor about whether Abel should be speaking to you?---Oh, well, there was that, yeah. That 
was the Monday. The following Monday when Trev come back he pretty much come up to me again and asked me, 
"Look, have you thought about it?" I said, "Look, Trev, honestly, it's a new week and I'm here standing in front of you 
and you're asking me about Abe." I said, "Don't you think Abe should be here talking to me, not you, about his 
employment and what was going on." I said, "I'd like an apology." I said, "I think there's a few other fellas around here 
that'd like an apology" and I sort of said to him, "Well, look, as far as I'm concerned if he can't come and confront me 
himself, you know, where do I stand?" 
And what was his response?---"Oh, okay, well, thanks, anyway. Thanks for the talk. I'd just like to let you know that this 
won't affect my work in any way or our relationship." And then he went back to the Kingston site. 
At that point in time had Abel approached you at all about what had happened?---No, not at all. 
Okay. What was your belief then about his employment there?---I was quite blown away. I honestly thought that he 
would return the next day or the following week. If he was that concerned about his job and his father was asking about it, 
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I honestly thought that he would come up himself and stand on his own two feet and try to sort that out. I mean, it had 
nothing to do with his father. It happened between Abe, myself, Larry, Mike and what went on that day which was really 
nothing, you know. It was just a stupid liner.” 

30 Mr Hovey says that Mr Gear was not dismissed, not at anytime.  He says Mr Gear rang him on 29 September 2005.  It was a 
Thursday night and he was on his way into town with his family.  Mr Hovey says that Mr T Gear had been back at work ‘for a 
week and a bit’ before he heard from Mr Gear.  Mr Gear apologised.  He says Mr Gear asked, “What do you think my job 
status is? Would there still be a job there for me?”  Mr Hovey told Mr Gear to get employed somewhere else and perhaps in a 
month or two, or later, the respondent could look at employing him.  Mr Hovey says that Mr Gear did not say anything about 
being dismissed. 

31 Under cross-examination Mr Hovey says he did not know that Mr T Gear was not at work that day.  His reason for giving 
evidence that Mr T Gear said he saw his son picking up the pump is because, he asked Mr T Gear whether his son had picked 
up the pump, and Mr T Gear might not have wanted Mr Hovey to know that he was not there for the day.  He says he had not 
reached Kingston for the morning rounds.  Mr Hovey says that towards the end of the conversation between Mr Gear and Mr 
Low, Mr Gear said a few heated words.  Mr Hovey says that pays are submitted on Wednesdays.  He does not have anything to 
do with pays.  He did not instruct the pay office to pay Mr Gear his final pay. 

32 At the conclusion of the hearing my impression was that I could only have confidence in the evidence given by Mr Low and 
Mr Arnold.  Both witnesses gave evidence in a straightforward manner and appeared to have a proper recall of events.  Mr T 
Gear did not seem to have a good recollection of key conversations which he had had in the interests of his son or with his son.  
The evidence of Mr Hovey was given in a direct and convincing manner except that there were inconsistencies in parts.  Mr 
Hovey says for example that he spoke to Mr T Gear on 15 September 2005 by telephone, yet Mr T Gear was not at work.  Mr 
Hovey accepted later in evidence that Mr T Gear was not at work that day.  Mr Hovey says he did not know that Mr T Gear 
was not at work because he had not done his morning rounds to Kingston.  Yet Mr Hovey says he is on the telephone all the 
time and he had a pre-start meeting that morning.  Mr Gear was much less direct under questioning and was not convincing.  
He was seemingly adamant about all matters potentially adverse to him and yet did not address himself properly to the 
questions in cross-examination.  Having read the transcript I am confirmed in my earlier impressions and I consider that the 
evidence of Mr Abel Gear and Mr Trevor Gear needs to be treated with some caution and this is also true to a lesser extent of 
Mr Hovey’s evidence. 
ISSUES AND CONCLUSIONS 

33 Mr Collinson for the respondent submitted in closing that Mr Gear had effectively resigned, in the heat of the moment, and had 
made no effort to retract that resignation.  From 15 to 21 September 2005 the applicant made no effort to contact anyone from 
the employer to discuss his employment.  The ball was in his court.  Mr Collinson submitted that the applicant maintained he 
had telephoned Mr Hovey within 2 days.  Hence if Mr Gear was correct he would have spoken to Mr Hovey over the weekend.  
Mr Hovey says that Mr T Gear spoke to him on the Monday following the incident.  It was left for Mr Gear to speak to Mr 
Hovey.  This did not happen until 29 September 2005.  Mr Hovey’s evidence should be accepted.  The respondent’s evidence 
is not contradicted. 

34 Mrs Gear in closing submitted that it was clear that Mr Gear was waiting on confirmation from Mr Hovey.  Mr Hovey stated 
that on Monday, 19 September 2005 he needed a couple of days to think about it.  Mr Hovey told Mr Gear to go home.  There 
were meetings with Mr Low, Mr Hovey and Mr John Hovey.  Perhaps there were too many people involved and therefore a 
communication breakdown, where one person thought someone else was doing something.  Nevertheless, there was no 
communication to Mr Gear as to the next stage of the process.  Mr Gear was waiting for Mr Hovey and on 21 September 2005 
his final pay came instead.  It is clear that Mr Hovey told Mr Gear to go home, so that is what he did. 

35 As stated earlier the key issue in dispute is whether Mr Gear was dismissed by the employer or whether he left his employment 
of his own volition.  The respondent’s principal case is that Mr Gear resigned, in that he acted in a way that evinced an 
intention to no longer remain employed by the respondent.  In the alternative, the respondent submits that the applicant 
abandoned his employment.  The submission for the applicant in closing is that he did not resign his employment at any stage.  
The applicant stated in his application that he was dismissed by Mr Aaron Hovey on 15 September 2005.  The applicant says in 
evidence under cross-examination that neither Mr Hovey nor Mr Low actually told him on that day that his employment was 
terminated.  The applicant was waiting on Mr Hovey to decide whether his employment could continue.  He rang Mr Hovey on 
about 17 September 2005 and was told by Mr Hovey that he would have to let him go. This submission sits at odds with the 
statement in the application that Mr Hovey dismissed him on 15 September 2005.  The applicant’s agent explains this by 
saying that the applicant assumed he was dismissed on 15 September 2005 as he was told to go home and was told to take his 
tools from the vehicle which he used, and which belonged to the respondent.  He was told this by Mr Hovey.  Mr T Gear then 
sought to get his son reinstated or re-employed. 

36 The relevant principle was outlined by Kenner C in his decision in The Automotive, Food, Metals, Engineering, Printing & 
Kindred Industries Union of Workers, Western Australian Branch v G & G Steelworks (1999) 79 WAIG 880.  He refers to the 
judgement of the English Employment Appeal Tribunal in the matter of Kwik-Fit (GB) Ltd v Lineham (1992) ICR 183 in 
which Wood J states: 

“If words of resignation are unambiguous then prima facie an employer is entitled to treat them as such, but in the field 
of employment personalities constitute an important consideration. Words may be spoken or actions expressed in 
temper or in the heat of the moment or under extreme pressure (“being jostled into a decision”) and indeed the 
intellectual make up of an employee may be relevant: see Barclay v City of Glascow District Council (1983) IRLR 313. 
These we refer to as “special circumstances”. Where “special circumstances” arise it may be unreasonable for an 
employer to assume a resignation and to accept it forthwith. A reasonable period of time should be allowed to lapse and 
if circumstances arise during that period which put the employer on notice that further enquiry is desirable to see 
whether the resignation was really intended and can properly be assumed, then such enquiry is ignored at the 
employer’s risk. He runs the risk that ultimately evidence may be forthcoming which indicates that in the “special 
circumstances” the intention to resign was not the correct interpretation when the facts are judged objectively.”  
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Therefore, was Mr Gear dismissed on 15 or 17 September?  If not, was it reasonable for the employer to assume he had 
resigned or left his employment? 

37 There are several issues of fact that are then in dispute about what exactly occurred on 15 September 2005.  If the applicant is 
to be believed, he was dismissed by Mr Hovey on 15 September 2005 when he was told to go home and told to take his tools 
from the ute.  The dismissal was made clear on 17 September 2005 when Mr Hovey in a telephone conversation told Mr Gear, 
on Mr Gear’s account, that the respondent would have to let him go.  This was confirmed on 21 September 2005 when Mr 
Gear received his final pay.  Mr T Gear was at all times trying to get the respondent to retain his son in employment. 

38 If the respondent is to be believed, then Mr Gear, by his actions walked off the job on 15 September, in the heat of the moment, 
and took his possessions with him.  His father tried to get the respondent to agree to let his son work with him.  This was not 
acceptable to the respondent.  Mr Hovey wanted Mr Gear to contact him and apologise and this did not happen until 29 
September 2005.  In the meantime, the respondent considered Mr Gear had walked out and so paid him his final pay on 21 
September 2006. 

39 Early on the morning of 15 September Mr Gear had had a dispute with his supervisor Mr Larry Arnold over the setting up of 
work that day.  Mr Arnold says that he had previously spoken to Mr Gear about his communication with other workers and his 
attitude, but prior to the incident on 15 September 2005 Mr Gear had never before “bucked back”.  Mr Arnold says that Mr 
Gear left the site to get a pump and as the work set up required two people the work came to a stand still.  Mr Arnold contacted 
Mr Hovey to complain about Mr Gear’s behaviour.  That then started a series of events whereby Mr Low sharply criticised Mr 
Gear.  Following the exchange with Mr Low, Mr Gear walked off.  He then had an exchange with Mr Hovey which is the 
relevant exchange in terms of whether, as the applicant says, a dismissal occurred. 

40 It is common ground that neither Mr Low nor Mr Hovey told Mr Gear that his employment was terminated.  It is also common 
ground that Mr Gear never said he resigned.  Mr Gear says that when Mr Hovey told him to collect his tools and go home, he 
took this to mean that he was dismissed.  Mr Hovey disputes this.  I must say that having weighed up this evidence I favour the 
evidence of Mr Hovey over that of Mr Gear.  I consider that it is more probable that Mr Hovey’s evidence is to be believed 
over that of Mr Gear. 

41 Mr Gear says that Mr Hovey told him to take the tools from the ute.  He says Mr Hovey told him to “unpack your tools, and 
I’ll drive you home” (Transcript p.22).  This meant he was dismissed.  Mr Hovey denies this and says that he told Mr Gear to 
go home and calm down.  He offered to take him home.  Mr Gear and Mr Hovey say that Mr Gear rejected the lift, albeit Mr 
Gear’s evidence is that this was more of a direction than offer, and that Mr Gear said he had a lift organised.  Mr Gear was 
taken home by Jeremy who worked on Mr T Gear’s crew.  Mr T Gear says he organised for this lift after having been called at 
home by his son and having told his son to go home.  This it would seem on Mr T Gear’s evidence was after the first call and 
before Mr Gear spoke to Mr Hovey.  Mr Hovey says that Mr Gear drove to the site office.  Mr Gear just prior to this had 
jumped in the car and said to Mr Hovey, “Oh fuck youse”.  Mr Hovey says unchallenged that when he returned to the site 
office he noticed that Mr Gear’s belongings had been taken from the ute, the tool box had been emptied and the phone which 
Mr Gear used had been left on the dashboard. 

42 Mr Hovey says that when he arrived back at the Treendale site he was with Wayne.  If Mr Gear’s evidence is to be believed 
other personnel were also there.  No party called any witness who could shed light on their discussion.  The applicant bears the 
onus to prove his claim.  This was a crucial discussion in the eyes of Mr Gear because it was this discussion where he says he 
took Mr Hovey’s words to mean he was dismissed.  However, neither party raised this issue and so I do not rely upon it.  

43 It is common ground that Mr Gear drove off and left the ute at the site office.  Mr Hovey says uncontested that all Mr Gear’s 
personal belongings had been taken from the ute; the respondent’s possessions were left.  This would suggest that Mr Gear was 
not leaving for the day but for good.  This point is, of course, consistent with either Mr Gear having been dismissed or deciding 
to leave.  There is then the evidence of Mr T Gear.  He acted that afternoon in the interests of his son and met with Mr Low 
and Mr Hovey.  He says that he wanted to know what was going to happen to his son.  He then says clearly in answer to the 
Commission that he wanted to know if his son ‘was going to be fired or not’ (Transcript p.42).  He does not say he wanted to 
get back his son’s job, or that he wanted to know why his son was fired.  Later Mr T Gear says that about a week or two later 
he asked Mr John Hovey to reinstate his son (Transcript p.43).  Clearly then Mr T Gear appreciates the difference between 
‘going to be fired’ and being reinstated.  I must conclude that Mr Gear decided to leave the job, took all his possessions with 
him, and left his work vehicle and mobile phone.  This action evinces an intention to resign his employment; albeit in the heat 
of the moment.  If Mr Gear had been dismissed at that time by Mr Hovey, then his father, whom he spoke to shortly after, did 
not have that impression.  In summary, I find that Mr Hovey did not dismiss Mr Gear on 15 September 2005. 

44 Mr Gear gives some evidence that in my view lacks credibility and seems to be manufactured for the purpose of giving the 
appearance of him having acted reasonably.  He says that when Mr Low spoke to him he asked that they discuss the matter in 
the site office.  He did not want to discuss it in front of other employees.  Mr Low says the exchange was fairly brief and 
Mr Low did the talking.  Mr Gear then again says that he later told Mr Hovey at the Treendale site that he was not going to 
discuss the matter in front of others; he wanted to go to the site office.  I consider the real situation was that he did not want to 
discuss the situation at all.  He was offended and angry at Mr Low’s criticism and wanted to leave.  He spoke to his father on 
the way back to the Treendale site and his father told him to go home.   

45 Mr Gear’s evidence is that he walked back to the Treendale site to go back to work.  This is at odds with the evidence of Mr T 
Gear that he told his son to go home.  It is at odds with Mr Gear’s evidence which when taken as a whole suggests that he did 
as his father suggested.  It is also at odds with Mr Hovey’s evidence that when he returned to the site Mr Gear had reached his 
vehicle.  It appears more likely that Mr Gear was intending to get into the ute.  The other alternative is that Mr Gear was told 
by his father to go home during their second conversation.  However, that is not the evidence of Mr T Gear. 

46 Mr Gear says that he rang his father after Mr Low abused him and when he was walking back to the Treendale site.  Mr T Gear 
says he told his son to go home and to speak to Jeremy.  Mr T Gear says he had a second conversation with his son but cannot 
recall the details.  Mr Gear says he made a second call to his father after Mr Hovey had told him to collect his tools and after 
he had then driven off to the site office.  He says his father told him to do what Mr Hovey told him.  In my view, Mr Hovey’s 
evidence is more believable and more probable.  Mr Gear had clearly decided not to listen further to his employer at that time.  
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He had said to Mr Low, after Mr Low on his evidence ‘ripped a strip of him’, to either ‘fuck off’ or ‘fuck this’.  Whichever 
words were used Mr Gear clearly took off, had had enough, and left contrary to the instructions of Mr Low.  He then rang his 
father and was told to go home.  His father told him he would sort it out.  In my view, Mr Gear walked off the job on 15 
September 2005 with the intention of leaving his employment. 

47 It is common ground that Mr Gear did not present for work on 16 September 2005 and no one from the respondent contacted 
him.  He did not contact the respondent.  He left his father to represent his interests.  The evidence of Mr Low is that he spoke 
to Mr T Gear and he told him that Mr T Gear should not be dealing with the matter and to ‘trust the process’.  It is also 
common ground that Mr Gear was paid final entitlements on 21 September 2005 which included his accrued annual leave and 
his pay for the days worked of 14 and 15 September 2005.  It did not include any payment for notice.  The respondent accepts 
that someone for the respondent must have instructed the person in charge of pays to pay Mr Gear his final entitlements.  Mr 
Hovey says that he did not do this.  It is accepted by the respondent that this instruction must have been given prior to 21 
September 2005.  The respondent submitted that it was Mr Low. 

48 The incident happened on a Thursday.  Mr Gear received his final entitlements on the following Wednesday.  So it is most 
likely that someone for the respondent, maybe Mr Low, decided to pay out Mr Gear, thereby terminating his services prior to 
the Wednesday.  There is no evidence that Mr Gear asked to be paid out.  Albeit he did walk off the job and did not return.  It 
is important then to look at what happened between 15 September and 21 September, to establish whether the respondent could 
rightly assume a resignation, particularly in the face of Mr T Gear’s actions to protect his son’s employment. 

49 Mr Gear says that he spoke to Mr Hovey two days after the incident and apologised to him.  He wanted to know if he still had 
a job.  He says that Mr Hovey told him that he would have to let him go, but he should get work elsewhere and he would 
reconsider the situation in a couple of months.  Mr Hovey disputes this version of events and says he clearly remembers that 
Mr Gear rang him on 29 September 2005, at which time he was on his way to town with his family.  He remembers the date 
also because it was after Mr T Gear had returned to work.  He told Mr Gear to get other employment and he would review the 
situation down the track.  He denies saying that he would have to let Mr Gear go. 

50 It is common ground that Mr T Gear held discussions to clarify his son’s position.  Hence the respondent could have been in no 
doubt that Mr T Gear wanted his son to have a job.  Yet the respondent paid out Mr Gear.  There is no evidence that Mr Gear 
in anyway asked to be dismissed or that he said he was resigning.  He did walk off the job on 15 September 2005, however, Mr 
Hovey either asked him or told him to go home and offered him a lift home.  Mr Hovey says he told him to take the day off 
and to calm down.  When Mr Gear drove off Mr Hovey did not instruct him to stay.  It is then difficult to see how the 
respondent could have settled on the view that Mr Gear had actually resigned or that he had abandoned his employment.  
Especially given that Mr T Gear was taking such active steps to retain his son’s job on the same day. 

51 This alone, however, does not provide the answer to the question of whether the employer could assume Mr Gear resigned. 
52 It is common ground that Mr Gear did not return to work after he left site on 15 September 2005.  The onus was on the 

applicant to return to his employment.  To turn up to the job.  Mr Gear says that he did not return as he was waiting for his 
father to deal with the matter.  However, he says his father suggested he should ring Mr Hovey  and he did so two days later.  
He is adamant that he did not leave it until 29 September 2005, as suggested by the respondent, and as is the evidence of Mr 
Hovey.  Mr Gear says that at that time he apologised to Mr Hovey and was told that Mr Hovey would have to let him go.  
Therefore, on Mr Gear’s evidence, this discussion took place not later than Saturday, 17 September 2005.  This is the clear 
finding to be made if Mr Gear’s evidence is to be believed.  If this were so then it would be understandable that the respondent 
paid out Mr Gear’s entitlements on the following Wednesday.  In other words, the decision had been made, following Mr T 
Gear’s representations, and Mr Gear’s employment was at an end.  However, Mr T Gear says that he spoke to Mr Low on 15 
September 2005.  Mr Low’s evidence is that he told Mr T Gear to stay out of it and ‘let the situation take its course’.  Mr Low 
says also that Mr Gear had actually left the job and he thought that as Mr Gear had created the problem, he should deal with it.  
He says he did not talk to Mr T Gear about it again.  Mr T Gear says that he spoke to Mr Low on 15 September 2005 and Mr 
Low said that the matter was in Mr Hovey’s hands.  Mr T Gear says that Mr Low said he liked Mr Gear, but he thought 
Mr Hovey was going to sack him.  Mr Low told Mr T Gear to go and see Mr Hovey.  I prefer the evidence of Mr Low to that 
of Mr T Gear.  It is notable that Mr Low says unchallenged that he told Mr T Gear that his son had left the job.  I also doubt 
that Mr Low told Mr T Gear that he thought Mr Hovey would sack Mr Gear.  I consider that this is an embellishment in Mr T 
Gear’s evidence.   

53 Mr T Gear went then to see Mr Hovey at the Treendale site on 15 September.  Mr T Gear says Mr Hovey told him he wanted a 
couple of days to think about it.  He would let Mr T Gear know.  Mr T Gear then says he spoke to Mr Hovey on almost a daily 
basis.  Mr T Gear says that he put a proposition that his son be allowed to work back with him.  Importantly, Mr T Gear says 
that he spoke to Mr Hovey the next day, which would be the Friday, and was told that Mr Hovey was going to let Mr Gear go.  
Again, I do not consider this evidence to be credible.  If it were so then why did Mr Gear ring Mr Hovey on the Saturday, on 
his evidence, at his father’s suggestion, to check on the situation? 

54 Mr Hovey’s evidence is that he first spoke to Mr T Gear on the afternoon of 15 September 2005 and he told Mr T Gear that it 
was all a big misunderstanding.  He says he told Mr T Gear that he had offered to take his son home and his son said he had 
organised a lift and was ‘out of here’. Mr Hovey says that Mr T Gear told him that Mr J Hovey and Mr Low had left the 
decision to him.  Mr Hovey says that this was the first time he had learned that the decision was left to him and he says he 
could not make it.  Mr Hovey wanted to confirm with the office that the decision was his to make and wanted to think about it.  
Mr Hovey says that Mr T Gear asked Mr Hovey to think about letting his son come back to work and work under him.  This 
seemingly was not acceded to. 

55 Mr Hovey then says he next spoke to Mr T Gear on the following Monday.  At this discussion on 19 September 2005 Mr 
Hovey says that he told Mr T Gear that his son should be talking to him and that he would like an apology, as would “a few of 
the other fellas around here”.  Mr Hovey says that he told Mr T Gear, “as far as I am concerned if he can’t come and confront 
me himself you know, where do I stand”.  Mr T Gear rejected under cross examination that something similar was put to him 
by Mr Hovey.  I accept the evidence of Mr Hovey over that of Mr T Gear. 
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56 There is no suggestion from this exchange that any timeframe was set as to when Mr Gear should approach Mr Hovey.  In the 
end Mr Gear did not speak to Mr Hovey until 29 September 2005 and I so find.  At which point Mr Gear apologised and asked 
for his job.  This was after his services had been terminated.  

57 What is clear from this picture is that Mr Hovey wanted Mr Gear to stand on his own two feet and to deal with the issue Mr 
Gear had caused.  The issue being that he had, at the very least, argued with Mr Arnold, then told Mr Low to ‘fuck off’ or fuck 
this’, then told Mr Hovey ‘fuck you’se’.  He then walked off the job taking all his possessions.  Mr Gear did not respond to the 
situation correctly or promptly.  He left it until 29 September to respond.  This was after his termination.  He left it to his father 
who was told that his son should be doing the talking.  His son should front up and apologise for his poor actions.  Mr Gear 
simply did not do so.  In these circumstances I consider that the respondent was entitled to assume Mr Gear had resigned. 

58 In saying this, I have considered carefully the point that Mr T Gear was told by Mr Hovey on the Monday that his son should 
do the talking.  The employer may then have acted on the Tuesday or Wednesday and paid out Mr Gear’s entitlements.  On its 
face, this timeframe is not very long.  However, it should instead be seen in the context of the fairly ready relationships within 
the respondent’s workplace and in the context of a timeframe between Thursday and Wednesday, notwithstanding the actions 
of Mr T Gear.  More relevantly, however, is that it is clear that Mr Gear wanted to go back and work with his father.  He told 
Mr Hovey this on 15 September when the problem arose.  Mr T Gear told Mr Low and Mr Hovey this on 15 September.  This 
was not acceded to as it had not worked in the past.  This is the clear evidence of the respondent which I accept.  In other 
words, Mr Gear and Mr T Gear wanted, in effect, to place a condition on Mr Gear’s return to work which was not acceptable.  
I consider it very likely that Mr Gear having experienced the problem at work and having acted badly, then did not want to 
properly face up to the problem.  He wanted only to go back under the protection of his father. 

59 Therefore, on balance I do not consider that the termination was at the hands of the employer.  This is so even taking into 
account the actions of Mr T Gear on behalf of his son and the timeframe involved.  I would therefore dismiss the application 
for want of jurisdiction.  If I am wrong on this point, and the termination was at the hands of the employer, then I need to apply 
the principle in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch 65 WAIG 385.  Brinden J at page 386 states: 

“The jurisdiction has been variously stated: in re Loty and Holloway v. Australian Workers' Union (1971) A.R. 95 at 99 
Sheldon J. said that even though in the dismissal be it summary or on notice, the employer has not exceeded his common 
law and/or award rights, the Court was entitled to enquire as to whether the employee had received "less than a fair deal".  
He also approved what had been said in an earlier case whether there had been "a fair go all round". 
………………… 
As His Honour points out the question to be investigated is not a question as to the respective legal rights of the employer 
and the employee but a question whether the legal right of the employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right.” 

60 The principle of a fair go all round applies to the employee and the employer.  It is a balancing of those interests and rights.  
For similar reasons expressed as above I do not in the circumstances find the dismissal to be unfair.  If in fact a dismissal is 
what occurred, and I do not find so.  The applicant never faced up to his responsibilities and did not return to the job and 
address the problems he had caused.  He only did so after the employer had acted.  In these circumstances the unfairness would 
relate to not having given the applicant sufficient time to come forward.  In the end the applicant chose not to come forward 
until 29 September, some two weeks after the incident.  This is not acceptable in my view. 
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Order 
HAVING heard Mrs Gear on behalf of the applicant and Mr R Collinson as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  Mr Stuart Long was employed 

by the respondent, Subaru Wangara, as a new and used car sales manager.  He commenced employment on 13 June 2005 and 
signed a contract of service [Exhibit R2].  He says he was dismissed unfairly by the principal of the dealership, Mr Bruce 
McGregor on 11 November 2005.  In his application he says:  

“I feel I was unfairly dismissed because I was told I had been doing a good job up until the day I was terminated.  The 
reasons I was given were very minor and as I was rung up on a sick day I was not given any opportunity to respond or 
rectify any of the reasons given.  Two weeks previous to this I was used by people at head office to undermine my 
immediate superior and I feel this had some bearing on my termination.” 

2 The respondent in the notice of answer and counterproposal simply says that:  
“• During or about 1st of October 2005 the applicant was appointed as the used car sales manager and valuer/buyer. 
• Since his appointment to this role, his performance was poor. 
• Despite the respondent raising their concerns with the applicant, his performance did not improve. 
• On 11 November 2005 the respondent dismissed the applicant on notice for poor performance.” 

3 It is common ground that initially Mr Long was appointed new and used car sales manager for Subaru Wangara.  During that 
employment the respondent moved to new premises.  About that time Mr Long was offered and agreed to take up the used car 
sales manager’s position in the new yard, which was an expanded operation.  As the new premises were much bigger, Mr Long 
was requested to stock the yard with considerably more used cars over a short period of time.  The respondent’s prime concern, 
as expressed clearly in the evidence of Mr McGregor, was that Mr Long lacked competence in buying and pricing used cars 
and getting them ready for sale in a timely fashion.  This led to a situation where stock remained with the respondent for too 
long, could not easily be sold and hence led to a loss of profit generally on these vehicles.     

4 Evidence was given by the applicant.  Evidence for the respondent was given by Mr Bruce McGregor, principal of the 
dealership and Mr David Thomas who was tasked with assisting the respondent to improve their internal systems.  Mr Thomas 
worked for the principal group, Automotive Holdings.   

5 Mr Thomas gave evidence that he had been in the automotive trade for 31 years.  He had most recently been with the AHG 
group for 16 years.  He has worked previously as General Manager, General Sales Manager or Dealer Principal.  His job was 
to conduct a procedural audit of Subaru Wangara to ensure that all the procedures went smoothly as they moved to a new yard.  
He noticed that the new car yard had an imbalance of colour in the yard.  There were a lot of silver vehicles.  There were aged 
vehicles in the yard, some in excess of 90 days, which is against the policy of the AHG group.  It is also practice that a 
salesman introduces a buyer to the sales manager prior to that person leaving the yard.  This practice is known as double 
facing.  On some occasions this was not happening.  The sales manager responsible in this case being Mr Long.  Mr Thomas 
was also concerned that Mr Long had an unhealthy relationship with one of the sales people; Ms Dunlop.  This in Mr Thomas’ 
view impacted on the other people in the work environment.   

6 Mr Thomas said he introduced the standard AHG phone and floor incoming inquiry log to the dealership.  The log had to be 
implemented and unfortunately it was not.  Mr Thomas thought that the reconditioning of the used cars was lacking.  There 
were cars that had been in the yard for three or four weeks and had not been reconditioned.  Mr Thomas says he spoke to Mr 
Long about this.  Mr Thomas says there was an Alfa Romeo in the yard which was supposed to be on-sold but was not.  The 
dealership had to retail the vehicle to try and cut the losses on the car.  There were also several cars bought from Eastern states 
auctions, which is a more expensive practice.  This affects the ability to make profit on this stock.  Mr Thomas spoke to Mr 
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Long about this practice of buying from Eastern states auctions.  Mr Thomas says also that Mr Long was allocating stock 
numbers by the register rather than electronically through the internal system.  This practice left the dealership open to fines.  
Mr Thomas spoke to Mr Long about this.  Mr Thomas says that Mr Long’s performance as a used car sales manager was poor.  
His purchasing of second hand vehicles was also poor.  Mr Thomas says he was not part of Mr Long’s dismissal but he packed 
Mr Long’s gear in a box and then did Mr Long’s job until a replacement could be found.  This lasted about three weeks.  Mr 
Thomas says that it is industry practice that a person is paid notice in lieu and leaves when terminated.  They do not work out 
their notice. 

7 Under cross-examination Mr Thomas said that he had no role in supervising staff whilst at the dealership.  He says that he did 
not mention to Mr Long the imbalance of colour and the age of the vehicles.  He says they did have several discussions about 
stock mix and levels.  Mr Thomas rejects the suggestion that he was not helpful to Mr Long.  He reiterated that there were cars 
in the yard over 90 days old and that he had spoken to Mr Long about the practice of double facing.  Mr Thomas says that he 
walked the yard with Mr Long several times and pointed out things that needed to be done with cars, on occasion Mr 
McGregor was present also.  Mr Thomas says he spoke to Mr Long about the policy of turning cars over quickly.  Mr Thomas 
says that Mr Long should know the benchmark figure of profit for a vehicle.  Mr Thomas says he did not at any stage say to Mr 
Long that his performance was poor.  He says that was not his place. 

8 Mr Long gave evidence that he applied for the job at Subaru Wangara as a new car manager.  He commenced employment on 
15 June 2005.  He was appointed to look after both new and used car sales.  His salary was comprised of $38,000 retainer plus 
commission.  Mr Long says the commission was 30% of any new or used car that was sold.  He later found out that the 
percentage for new cars was only 12 ½ percent.  He says he had not been told that previously. 

9 Mr Long says that he was responsible for the sales department, buying vehicles, valuing the trade-in vehicles, bringing the cars 
into stock in the dealer register, costing the deals, selling the cars, stock control, “basically everything”.  Initially they had a 
very small used car department.  Most of the vehicles there were trade-ins.  They bought cars out of the paper from people who 
rang up and also from the Eastern states and from local auction houses.  Mr Long made the decision on the purchases.  The 
new cars were purchased through the Osborne Park division and there was a stock controller for that.  Mr Long also priced the 
used cars.  

10 Mr Long says that the used car would go through the workshop for safety inspection and they would assess the cost of any 
problems with the car.  If there was too much to spend on the car the car would be wholesaled.  This wholesaling or on-selling 
occurred a couple of times when Mr Long was there.  He says he thought he was doing a reasonable job and there was no 
budget that he was aware of.  He says the dealership was making reasonable money out of the cars that were sold.  This is the 
job he was hired to do.  He says his June sales were very good, July was very quiet and August was a reasonable month.  At 
the end of August he was given the option, because they were moving the dealership, to be in the new car position or the used 
car position.  He could not do both in the new expanded yard.  He decided to take the used car position because there was 
another manager who he thought was a better choice for the company for the new car position.  He says in July his retainer 
changed from $38,000 to $42,000.  His commission initially stayed the same.  Then on 1 October 2005 his retainer increased to 
$50,000 plus bonuses.  The bonuses were based on the bottom line of the department.  From 1 October they offered him three 
months at $80,000 per annum, i.e. $1548 per week.  This was a guaranteed sum for three months.  The $50,000 plus bonuses 
was due to commence from 1 January 2006.  In September with the move to the new premises there was a lot more stock and 
more cars were sold.  He says they had the best month ever for used cars. 

11 Mr Long says he initially started carrying about 10 to 12 used cars in the stock.  Because of the move to new premises he then 
had a target of 25 cars to buy so that there would be about 40 cars in stock.  He was buying cars in anticipation of the move.  
As a result more used cars were sold in September.  About 15 to 17 cars were sold in September.  In October about 18 to 20 
cars were sold.  On the last day in November which he worked for the respondent 8 cars had been sold, i.e. by 8 November 
2005.  

12 Mr Long says at no time did any one talk to him about his performance in a derogatory way.  He was never told that his job 
was in jeopardy.  He says he was told on several occasions that he was doing a good job by Mr McGregor.  Mr Long says that 
some time in October/ November Mr McGregor said to him that he had found his calling in used cars and he was going to be 
very successful at it. 

13 He says he spoke to Mr McGregor several times about reconditioning of cars.  He says they did not have a big used car 
department and they did not have many relationships with panel beaters to get paint work done on cars.  Sometimes it was not 
feasible to do as much reconditioning given what they were going to get on the car. 

14 Mr Long says that about 2 weeks prior to his dismissal Mr McGregor spoke to him about an Audi TT.  He said that the car 
needed to be about 100% right for the required sale price.  Mr Long explained that at that time there was a 10% off sale and 
hence reconditioning did not cover the discounted price.  He says he held off reconditioning the Audi TT until after the sale.  
He says Mr McGregor seemed to be satisfied with his answer.  There was another car, a Subaru Forester, with minor scratches 
and dents.  Mr Long says he deliberately had not had this car reconditioned.  He says this car was a bait car for advertising.  He 
says this practice is very common within the industry.  Mr Long says that about 2 ½ weeks prior to his dismissal Mr McGregor 
told him that he had a call from the chief operating officer of AHG.  The COO rang to tell him that other buyers and 
wholesalers within the group were reluctant to ring Mr Long about cars they were trying to sell because Mr Long was too hard 
on them.  He was trying to buy the cars too cheaply.  Mr McGregor told Mr Long to be more accommodating with them.  
These were all the discussions that Mr McGregor had with Mr Long about performance. 

15 Mr Long says that Mr Thomas was helping with the systems for the new dealership.  He says they spoke on a daily basis in 
respect of the used car department.  He says Mr Thomas did not ever say anything about his performance.  He consulted Mr 
Thomas and Mr McGregor about purchasing vehicles quite regularly.  Mr Long says if he thought it was okay and he had to 
pay a bit of extra money, the norm was to speak to Mr McGregor about it.  He bought cars from Pickles auctions.  He also 
bought cars from some wholesale houses in the Eastern states which Mr McGregor had set up prior to Mr Long starting with 
the respondent.  Mr Long says with the Eastern states cars there would be discussion over the phone as to what they deemed 
was the required spend on the car for reconditioning.  The car did not have to be paid for until it arrived.  If it did not arrive in 
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the manner described, it was sent back with no cost.  With the local auction houses Mr Long said he would inspect the cars.  
Generally they would rely on the auction houses for the mechanical soundness of the car.  Mr Long says there is one vehicle 
shortly before he was terminated where there was a problem.  He purchased the car from auction on the Tuesday, and because 
there was a problem getting it checked, he did not pick up the car until the Friday afternoon.  The respondent’s workshop 
discovered problems with the car and Mr Long says that he rang Pickles auction on the Wednesday with a view to the auction 
house taking back the car.  By that time the auction house had already paid Esanda Finance and it was more difficult than just 
taking the car back.  He followed up the matter six or seven times over the next ten days.  He considered that he was getting 
the run around.  Mr McGregor asked him a few times about the car.  Mr McGregor was keen to have the matter sorted out. 

16 Mr Long says that the morale of the respondent’s business was good until about 1 October.  He says Mr Thomas rubbed people 
up the wrong way and quite often criticised Mr McGregor in front of staff members.  He says this left an ill feeling throughout 
the whole dealership.  He says Mr Thomas did not offer help to him.  Mr Thomas’ presence did not make a difference to his 
performance.  Mr Long says he quite often went to Mr Thomas rather than Mr McGregor for advice on used cars.  Very rarely 
did Mr Thomas give that advice. 

17 Mr Long says during his time with the respondent he would have bought 80 to a 100 used vehicles.  He says AHG had a very 
strict policy of not keeping the car longer than 90 days.  After that time the car was either wholesaled or retailed out.  The age 
of cars was recorded on the stock list, i.e. in terms of time held by the dealership.  He says his average stock holding period for 
the whole time that he was with the respondent was a maximum probably of 35 days.  He says there were not many vehicles 
during his time that had to be wholesaled out because they had passed the 90 days.  Mr Long says he had to sign off on the sale 
of vehicles.  During the time he was there, only three vehicles made a loss. 

18 Mr Long says commission was worked out by deducting the sale price from the cost of the car, plus what had to be spent on 
the car, plus a load of $1850.  That gave the profit and commission was paid as a percentage of the profit.  Mr Long says he 
had a reasonably good relationship with the service department at Wangara.  It was a small dealership and it was quite often 
hard to get things done in a quick way.  Mr Long says on 8 November he felt sick.  He had a medical certificate; he could not 
work for the rest of the week.  He says he rang Mr McGregor early in the morning and informed him of his condition.  By 
Friday morning Mr McGregor sounded a bit odd and said he would ring him later.  At 2:30pm on Friday, 11 November 2005 
Mr McGregor told Mr Long that he could not continue with his employment anymore.  Mr Long says he was shocked.  He 
asked for a reason.  He was not advised of anything specific.  He was told that during the period he had been off, Mr McGregor 
and Mr Thomas had been looking through his department.  They had found that there was some potential to show losses on 
some vehicles.  He was told that if the losses eventuated then this could bring Mr McGregor down.  Mr McGregor was not 
about to let that happen so he was letting Mr Long go.  Mr McGregor also mentioned there were some paper work issues but 
he was very vague.  Mr Long said that Mr McGregor also indicated that as one of Mr Long’s sales people (i.e. Ms Dunlop) had 
left the previous day.  Mr McGregor thought that Mr Long would be leaving also.  Mr Long told him it was not the case and 
Mr McGregor apologised for the misunderstanding. 

19 During the time that Mr Long was off he said he received several calls from his staff basically telling him to watch his back, 
that the knives were out.  Mr McGregor asked Mr Long for the return of the car.  Mr Long said he would bring it back on 
Monday and collect his things.  When he did this he found there were two boxes of his personal belongings in the middle of the 
showroom.  He asked Mr McGregor for something in writing and he was told that this was not the policy.  On the following 
Tuesday he rang Mr John Mitchell who was the financial controller for his termination pay.  Mr Mitchell advised him that he 
would be paid that week.  On the Friday when the pay was not in the bank he rang Mr Mitchell again and in the end the 
respondent raised a cheque that afternoon.  Mr Long was paid notice for a week in lieu. 

20 Mr Long says he looked for work.  He applied for four positions and was interviewed for some.  He says he found work as a 
sales person at Titan Ford and commenced there on 13 or 14 December 2005.  He says up until the week before the hearing 
(i.e. 16 February 2006) he was on a $1000 a week as a retainer.  He was told after the first three months he would go back to a 
retainer of $400 plus commission.  Commission is based on 15% of the gross volume in the new vehicles sales.  Mr Long says 
the $1000 per week was to finish by the middle of March.  However, he had a change in job.  A week prior to hearing he was 
asked to resign his position, which he did.  He said the dealership found that he had an unfair dismissal claim going at Subaru 
Wangara.  He says he was then contacted by the dealer principal who told him he was not happy with what had happened that 
morning.  He was offered his position back which he accepted.  He asked them to waive the probationary period which they 
did but as a result he moved immediately to the $400 retainer plus commission structure.  He says his sales have been 
reasonable.  He has been averaging about 12 cars a month.  He considers that his average commissions would be between $415 
and $500 per week.  The following week will be his first full pay week on the new pay rate.  Exhibit A1 are the pay slips from 
Titan Ford. 

21 Under cross-examination Mr Long agrees that when he first started with the respondent he was responsible for new and used 
cars but the majority of cars sold were new cars.  His previous experience had been with new car sales.  Mr Long says he was 
in a position from the day he started to value and buy used cars.  He started buying stock for the new yard in September.  He 
says he had to buy 40 to 45 cars and the target for sale of cars was 26 to 27 cars.  Prior to that he had to sell 7 to 10 cars.  Mr 
Long says he was not aware that there was a benchmark for gross profit of $2,400 per used car.  He was never told that this 
was the case.  Mr Long says on one occasion Mr McGregor spoke to him about a staff complaint, about him being rude or 
arrogant.  He says he had a free hand to decide what to buy and where to buy it from.  He disagrees that Mr McGregor ever 
queried his decision to buy Audi cars.  Mr Long agrees that when he was employed Mr McGregor told him that he was going 
to give him enough rope to hang himself.  Meaning discretion to do as he thought best.  Mr Long disagreed that the stock from 
the Eastern states came on the books from the time they bought it.  Mr Long denies that he was put in contact with people in 
the Eastern states to buy only Subarus and not to buy mass cars like Commodores and Toyotas.  Mr Long says that one just 
cannot buy that many Subaru cars.  Mr Long disagrees that cars were left un-reconditioned and not ready for sale.  He says the 
cars were always ready for sale.  He denies he was ever spoken to about sending cars for detailing before they were repaired.  
He denies that he was ever spoken to by Mr McGregor or Mr Thomas about ensuring the practice of double facing was 
followed.  He denies that he made errors in putting cars on the vehicle register.  He denies that Mr McGregor had objection to 
him taking the Melbourne Cup day off.   
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22 As for the Audi car Mr Long says he did check the service history of the car before he bought it but he is not a mechanic and 
did not know what the car needed mechanically.  He denies he made a loss on the sale of the Audi car.  He says he was not 
employed at the time the car was sold.  He says he does not accept responsibility for anything that happened after he left the 
respondent in regard to selling of vehicles.  Mr Long was shown a list of about 40 cars which were purchased by him but he 
says a lot of those cars were sold after he left.  He does not dispute the figures in those.  He says he thinks the person who 
signed off on some of the sale of those cars should be without a job.  Mr Long says that in the time he was there he did not 
have any cars go over 90 days that he had purchased.  He agrees that there were always cars there that were going close to the 
90 days.  In respect of the Golf vehicle Mr Long was asked whether Mr McGregor was on his back about the car from the date 
of the inspection.  Mr Long says, “Well, as I said, we’d – - spoken about it several times.”  He agrees whilst on sick leave 
Mr McGregor told him that there were a number of issues they needed to discuss.  He says when Mr McGregor rang on 11 
November Mr McGregor only discussed those issues vaguely.  He agrees Mr McGregor said, “This is a disaster.  We can’t 
keep on like this.  I have to let you go.”  Mr Long denies that it is standard practice in the industry to pay notice in lieu and 
leave the same day.  He then says, “I would imagine that generally when you are dismissed you would leave straightaway”.  
He denies however that it was practice to leave straightaway when a person resigned.  He says that at Melville Kia, when he 
resigned, he worked out his two weeks’ notice.  He agrees that eventually he was paid all his entitlements albeit they were late. 

23 In re-examination Mr Long denies that he was ever spoken to about any mistakes in the dealer register.  Mr Long says that he 
thought the number of cars he had purchased would have been much higher than the 39 cars he saw on the list.  Mr Long says 
the vehicles on the list that were sold when he was still employed there were 19, 25, 35, 41, 47 and 51.  He says he purchased 
all those vehicles.  He says each of those vehicles showed a profit. 

24 Mr McGregor gave evidence that he has been the general manager for the respondent over the last two years.  The respondent 
company is part of the AHG group of companies.  When Mr Long joined, his role was both new and used cars, albeit a small 
component related to used cars (probably 20% of the business).  Generally the business handled just over 20 new cars a month 
and between 5 and 10 or 12 used cars a month.  Exhibit R2 is a contract of service that was first signed.  Mr McGregor says 
that Mr Long’s initial performance was quite good.  Mr McGregor agreed to employ Ms Rachel Dunlop as a sales 
representative on Mr Long’s recommendation.  Mr McGregor says he put up Mr Long’s retainer to $42,000 about six to eight 
weeks after he started.  From June onwards they were looking to expand the used car business.  They were looking at options 
to buy including in the Eastern states for Subaru vehicles.  Mr Long took on the role of buying vehicles at auction.  Mr 
McGregor says it would be very rare that someone on his own would put a value on a vehicle.  It was generally done by 
consensus.  If it was a Subaru vehicle, for example it would be done in house.  If it was a vehicle they were not intending to 
keep, they would get a price on a trade on the vehicle before they committed themselves to take the car. 

25 Mr McGregor says that the first issue he raised with Mr Long was his relationship with Ms Dunlop.  He was concerned about 
the closeness of their relationship and its effect on a productive work environment.  He said he had a number of complaints 
from staff members about the method with which Mr Long was dealing with them.  Mr McGregor says when they moved 
premises they were looking to treble the used car numbers.  The new property was much bigger.  At the new property the new 
car division was completely separate from the used car division.  Mr Long was offered either role.  Mr McGregor said he had a 
preference for Mr Long to do the used car role.  He convinced Mr Long to take on this role.  In that role Mr Long was 
guaranteed $80,000 per annum salary for the first three months.  Mr McGregor says that other than the issue with Ms Dunlop 
there were no performance related issues discussed with Mr Long prior to moving to the new premises.  Mr McGregor said 
there were errors being made in the costing of vehicles and this was pointed out to the applicant in an email of 7 September 
2005.  Mr Long was charged with the responsibility of stocking the new yard.  The respondent needed to have a reasonable 
presentation of used cars stock in the new yard when they opened.  Previously Mr McGregor had formed some relationships 
with wholesalers in Melbourne.  He visited Melbourne specifically to set up a buying trail for Subaru products.  Following that 
trip these contacts continued to ring him regarding stock.  Slowly over time he would divert the calls to Mr Long. 

26 Mr McGregor says that in the early stage Mr Long would come to him about the valuing of a car.  They would reach a 
consensus.   Later on when they had to stock the new yard Mr Long was left to do this task by himself.  Mr McGregor says he 
was not happy with the mix of cars that were being bought.  He says, “just about in every case I would say to Stuart, "Are you 
happy with this? Is this going to be okay? Is this the sort of stock we need to carry?"”  He says he was not happy about the 
mass market cars coming across the Nullarbor, especially cars that had done 80,000 – 90,000 kilometres.  There is also an 
additional cost in bringing those cars across from the Eastern states.  Mr McGregor says that he queried every car that was 
brought across as to whether or not it was going to be a suitable car for the lot.  Mr Long was convinced that everything he had 
bought was going to be okay.  He says, “Pretty much every time I queried a car I got, “Yep, she’ll be right.”” 

27 Mr McGregor says that there was a strict company policy of 90 days during which a car must be turned over.  Mr McGregor 
exhibited a list of cars [Exhibit R6].  He says the top 8 cars on the list are cars purchased by Mr Long that have exceeded 90 
days.  They were given specific dispensation by AHG to keep these cars longer otherwise the loss be substantially higher.  The 
cars from NUO251 down are his current stock.  The average age of the current stock is 24 days. 

28 Mr McGregor says that the vehicle age document is reviewed constantly to make sure that cars getting towards 90 days are 
wholesaled or retailed at special prices.  He says he spoke to Mr Long on several occasions about getting some of the cars back 
down through auctions to try and move them on.  He does not think one car made it back to the auction house to be resold.   

29 Mr McGregor says the practice of double facing is that the sales person must introduce the customer to the sales manager 
before leaving the premises.  He says Mr Long was originally good at this, but with the move to the new premises and extra 
staff he let the ball drop a little.  Mr McGregor mentioned this to Mr Long. 

30 Mr McGregor says that it appeared the cars were being prepared in an inverted fashion.  They were being sent for conditioning 
prior to having been repaired.  He raised this with Mr Long.  Mr McGregor says that Mr Long was also entering wrongly data 
in the ERA Accounting system.  This was a job for administration staff and Mr McGregor spoke to Mr Long about this.  
Mr McGregor says also that he spoke to Mr Long about preparing cars for sale.  He says, “I was constantly mentioning some 
of the cars, in particular, the more expensive ones which just never seemed to be ready for sale”.  He says Mr Long and Ms 
Dunlop seemed to be driving these cars but not preparing them for sale.  He says the cars would be driven for about four or 
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five weeks consecutively without being put on the lot.  Mr McGregor says there was an Audi TT which was not prepared 
properly for sale.  Mr McGregor says that Mr Long was wrongly entering details on the motor vehicle dealers licence register.  
He spoke to Mr Long about the problem of inverted stock numbers and double entries of vehicles [Exhibit R7].  Mr McGregor 
says there were a lot of cars not prepared properly for sale. 

31 Mr McGregor displayed a list of  cars which represented every vehicle purchased at wholesale by Mr Long throughout his 
employment.  The document shows the sale price of each vehicle or, if the vehicle was not sold, the very best wholesale figure 
the dealership has had on the car.  Mr McGregor went through various losses made on these cars.  Mr McGregor says there 
was a profit benchmark for each car of about $2,400.  This figure was made known to the applicant.  Mr McGregor says 
budgets were set and each individual department knew what was required.  Exhibit R11 is a summary of results on the sale of 
cars bought by Mr Long.  The average profit made on those cars was minus $28.13 per car.  The overall loss for the vehicles 
was $1,125.  The expected profit on the vehicles should have been $97,000.  There were only 5 out of 40 cars on the list where 
a profit of more than $2,400 was made.  Mr McGregor says that not every car turns a profit but, he expects out of 40 cars 
maybe 3 or 4 cars to incur losses.  In Mr Long’s case it was 17 out of the 40 cars which incurred an actual loss. 

32 Mr McGregor says that Mr Long bought a VW Golf vehicle which, when it arrived at the dealership, could not even be started.  
He says he rang Pickles auction to find out why it was not being taken back.  He was told that it was Mr Long’s fault.  He had 
not even lifted the bonnet or started the car when he purchased it.  Mr McGregor says that this was really inexcusable.  When 
the car was first started it made an unbelievable noise.  He queried Mr Long as to what was happening about the car.  Mr 
McGregor says that he is out of pocket about $3600 on that car. 

33 Mr McGregor says that Mr Thomas joined the dealership in September from AHG to lend a hand with the systems in the 
dealership.  Mr Thomas started to look at stock lists in the used car division.  Mr McGregor said that Mr Thomas started to 
look at the cost of the stock and “it really snowballed from there”.  He says Mr Thomas raised with him a potential $50,000 
over valuation on 25 cars in the yard.  Mr Thomas observed that Mr Long was not double facing clients and that vehicle 
preparation had not been completed. 

34 Mr McGregor says that on Melbourne cup day Mr Long suggested that he was going to a Melbourne cup function.  This left 
the business short of sales staff.  Mr McGregor says he did not say not to go, but he suggested in very strong terms that it was 
not a good management move.  Mr Long attended the function.   

35 Mr McGregor says that, when he rang Mr Long on 11 November, he first apologised for doing this over the telephone.  He 
then said he had a list with a potential $50,000 over valuation of stock and that it was not possible for Mr Long to continue in 
the role.  He says Mr Long did not query anything at the time.  He says Mr Long did not ask any questions at all.  He paid him 
one week’s notice in lieu, which he says is pretty much industry standard practice.  He says Mr Long was paid weekly.  Exhibit 
R16 is a copy of Mr Long’s weekly pay records. 

36 Under cross-examination Mr McGregor says that initially cars were priced with Mr Long by consensus.  Later Mr McGregor 
says, “I didn't know what he'd bought, really, until he'd bought it, and we were raising the cheques for the cars. So he - - he had 
a true stand-alone role in - - in buying, in particular, the 40 vehicles that I've highlighted here, that was a stand-alone role that 
Stuart had.”  He says they always had an ingoing target of 35 units for the new yard.  He wanted 35 vehicles delivered a 
month.  Mr McGregor says the cars in question were purchased probably over a six week period from early September through 
to mid to late October.  He says prior to moving to new premises he only had a couple of staff issues regarding his close 
association with Ms Dunlop and his handling of subordinate staff.  He says both matters were not raised as a sackable offence.  
The matters were raised as not being conducive to a good working environment.  Mr McGregor says that he did not have 
another complaint in that period of time. 

37 Mr McGregor says at the time he spoke to Mr Long about methods for moving stock along, age stock was not a problem as it 
had not reached that point in time.  He says, “It was about to become, but it wasn’t”.  Mr McGregor says he spoke to Mr Long 
about his lack of double facing, probably 7 to 10 days prior to his dismissal. 

38 Mr McGregor says that he found out that Mr Long was loading vehicles on the stock control system and causing mistakes.  
This was not his work and he told Mr Long not to do this.  He agrees that after this Mr Long stopped the practice.  Mr 
McGregor says that Mr Long knew of the profit benchmark for vehicles.  He says: 

“he knew what was expected of him, both in the new car department by way of volume and gross, and he knew what was 
expected of him in the used car department by way of volume and gross.” (Transcript p.102) 

and 
“"Where are we?" "What have we made?" "How much have we made?" "How many cars have we sold?" "Where are we 
at?" We monitor this thing on a daily basis. It's not possible not to know what your - - what your grosses are. He knows 
by way of his new car deal book what his average grosses are. He knows by way of his used car deal book what - - what 
his average grosses were. You know. If - - and if he hadn't been earning, you know, 24 or $2500 a car or industry average, 
we would have been talking to him a lot sooner - - a lot earlier than - - than - - than we did. It was - - it was information 
that was available to him on a daily basis.” (Transcript p.103) 

Mr McGregor says Mr Long was responsible for managing the purchase and sale price of a car; he was not responsible for 
managing business costs.  He says he spoke to Mr Long clearly about having the car returned to Pickles auction.  He says that 
it is standard practice in the AHG group that for anyone who is not performing they are spoken to about the areas of concern.  
Mr McGregor says that in the conversation with Mr Long on 11 November 2005 he said: 

“I listed all the issues, the 89-day cars unprepared, you know, the Audi TT, the valuation of the stock, all the issues that 
we had that had built up, it was just not possible to see his tenure continue. I listed all those with him on the phone on the 
day.” (Transcript p.105) 

He then told him he would have to let him go. 
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39 In answer to questions from the Commission Mr McGregor says that Mr Thomas raised the issue of valuation of cars with him 
in mid to late October 2005.  Mr McGregor talked to Mr Long about this on the day of his dismissal (Transcript p.105).  Some 
of the vehicles which Mr Long purchased were still arriving in stock during the week of his dismissal. 

40 Under re-examination Mr McGregor says that it has taken a lot of effort and nearly 3 months to divest the company of the 40 
cars on the list which were purchased by Mr Long.  He says they had a lot of industry help to do this.  He says, “if we’d stayed 
at Buckingham Drive and he’d stayed at new car management level, you know, it probably would have been acceptable, but 
the change to the new role which he decided to take on was obviously just totally outside of his grasp.  I mean, the - - this 
wholesale buying of these cars, the style of car that he bought, the price that he paid, you know, to say you get on the Internet 
and value a car at carsales.com is just not the way it’s done.”(Transcript p.107) 
CLOSING SUBMISSIONS 

41 Mr Brits for the respondent in closing submitted that the dismissal was not summary in nature; it was a dismissal for poor 
performance and the applicant was paid notice in lieu of one week.  This was customary in the industry.  The applicant 
admitted that he was spoken to by his employer about his relationship with a staff member, staff complaints against him, 
administration issues and the use of the dealer register.  Mr Long had full autonomy to buy used cars to stock the yard.  He was 
a senior manager.  He was expected to use his skills in a reasonable manner.  He did not in that he bought 40 cars [Exhibit 
R11] which were expected to turn a profit of $96,000, but made a loss of $1,125.  The respondent simply could not have 
afforded to keep Mr Long.  In buying the Golf vehicle, Mr Long did not even lift the bonnet or start the car to check it.  There 
was a valid reason for his dismissal. 

42 The respondent concedes that Mr Long was not formally warned about the possibility of dismissal.  However, he must accept 
responsibility for his actions.  Mr Brits referred to the Full Bench decision in Ramsay Bogunovich –v- Bayside Western 
Australia Pty Ltd 79 WAIG 8 at page 13 which states: 

“As to loss and injury, it is not the case that an applicant who has been found by the Commission to have been unfairly 
dismissed, and who is to be awarded compensation, is automatically entitled to an award of compensation for loss 
representing the loss of wages or salary from the date of dismissal to the date of the hearing.  …. it would be open for the 
Commission to find that the unfairly dismissed employee’s loss is limited to that period between the date of the 
employee’s actual dismissal, and when he or she could have been fairly dismissed in any event.” 

43 Mr Long could have been dismissed justifiably the following week.  Hence the loss may only be an extra week’s pay.  Mr Brits 
also referred to Shire of Esperance v Mouritz 71 WAIG 891 which states that an employee may not necessarily be entitled to a 
remedy, if they had not been warned or had an opportunity to explain, provided the employee could be justifiably dismissed. 

44 Ms Kenny for the applicant in closing submitted that Mr Long was experienced in new car sales.  The applicant’s evidence is 
that he was not aware of any budget or profit figures.  His remuneration was increased in August 2005 as he was doing a good 
job; this was confirmed by Mr McGregor.  His remuneration changed again on 1 October 2005 when he took on the role solely 
of used car manager/buyer.  He continued then to purchase cars, to buy cars from the Eastern states under the system set up by 
Mr McGregor and to occasionally get second opinions on cars from Mr McGregor.  Mr Long reluctantly took on the used car 
manager’s role. 

45 Ms Kenny submitted that Mr Long’s evidence is that each time an issue was raised with him he addressed it and it was not 
brought up again.  This is mostly confirmed by Mr McGregor.  Mr Long says that during his employment all but three of the 
vehicles he sold made a profit.  After that time it was not his decision, hence any decline in profits was not due to him.  The 
applicant was dismissed whilst absent on sick leave.  He was told he would be paid one week’s notice in lieu, that his 
belongings would be packed up and the respondent would send a truck to collect his car.  He did not receive his final monies 
until several days later.  He is unsure whether he was paid notice. 

46 Mr Long commenced a job with Titan Ford on 14 December 2005.  He commenced as a sales person on $1,000 per week, plus 
9% superannuation and a vehicle.  On 8 February 2006, after having been compelled to resign, he changed to a retainer of $400 
per week retainer plus commission.  To the date of hearing the applicant says he had earned around $400 per week in 
commission.  Previously the applicant had earned about $1,548 per week with the respondent.  Ms Kenny referred to Jacob 
Gilmore –v- Cecil Bros as follows: 

“In a case of summary dismissal, the respondent bears the onus of establishing the facts upon which a summary dismissal 
might be said to be justified.” 

47 The applicant maintains the dismissal was summary, and as a summary dismissal requires a repudiatory breach of contract, 
which is not the case here, the dismissal is harsh, oppressive and unfair.  Where the employee’s performance is an issue, they 
should be given a real opportunity to improve their performance. 

48 Ms Kenny submitted that even if the notice had been paid, then it does not mean that the dismissal was not summary in nature 
as there was no provision in the contract for notice in lieu to be paid.  The respondent’s actions were also disproportionate to 
the conduct complained of.  The applicant was not advised of any poor performance, not counselled or warned, not advised his 
employment was in jeopardy or given an opportunity to improve his performance.  The applicant was also humiliated by being 
dismissed whilst ill and having his belongings packed up.  Mr Long’s lost income between jobs is $6,192.  His ongoing loss is 
$648 per week.  To the date of hearing this ongoing loss is $11,664.  The total of this loss is $17,856.  The loss of $648 per 
week is likely to continue for the foreseeable future.  The applicant submits that it is reasonable for the Commission to 
conclude that there will be a future loss of $648 per week for a period of 12 months.  This loss would total $25,272. 

49 The applicant does not accept the claims of overvaluing of cars.  It was submitted that given time the applicant would have 
been successful in used cars, as he had been in new cars.  There is no evidence upon which the Commission could make a 
finding that the employment would have ended in the near future in any event.  The total loss claimed is then $43,128.  When 
the statutory cap is applied the loss would be limited to $40,248. 
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ISSUES AND CONCLUSIONS 
50 I do not in the main have difficulty with the evidence given.  I consider that each witness came forward and gave their 

evidence based on their individual recall and from the perspective they held.  There are, however, some key differences in the 
evidence between Mr Thomas and Mr Long, and between Mr McGregor and Mr Long, which have mainly to do with whether 
certain problems were raised with Mr Long and whether budgets and profit figures were known.  I would favour the evidence 
of Mr McGregor and Mr Thomas over that of Mr Long.  I consider that Mr Long did know of the budget and profit figures 
which he was to work towards.   I consider that Mr Long was questioned as to the mix of vehicles he purchased and the 
problems of not having cars conditioned and ready for sale much earlier.  Those discussions were most probably not in the 
form of warnings, but these concerns were expressed by Mr McGregor and Mr Thomas to Mr Long as to the state of the used 
vehicle stocks. 

51 There are other lesser issues concerning changes to administrative systems, the stock register, Mr Long’s friendship with Ms 
Dunlop, Mr Long taking time off on Melbourne Cup day and the lack of double facing.  I do not consider that any of these 
issues were significant in causing the termination of the employment relationship.  Mr Long responded to several of these 
concerns which were raised with him.   

52 Mr McGregor says that there would not have been a problem if they had not moved yards.  He says that Mr Long’s earlier 
work was good.  The problem was encountered when Mr Long during September and October had to buy a lot of used car 
stock to meet the requirements of the new yard.  He moved in October to a position of Used Car Manager.  It was a position he 
agreed to, albeit with some reservations on the evidence of both Mr McGregor and Mr Long.  It was a position which Mr 
McGregor wanted Mr Long to do, but to which Mr McGregor says in hindsight that Mr Long was not suited.     

53 As I indicated to the parties at hearing, the essence of this matter is that Mr McGregor discovered that Mr Long was not the 
right person for the job as he could not correctly value used cars.  I should add also that it is the evidence of Mr McGregor and 
Mr Thomas, which I accept, that Mr Long was not doing enough to have the cars quickly reconditioned and ready for sale.  I 
consider that Mr Long’s approach to both of these crucial aspects of his job led to his dismissal.  Mr McGregor did not discuss 
this problem with Mr Long prior to his termination.  Mr McGregor’s evidence, in answer to questions from the Commission, is 
that he learnt of this difficulty in mid to late October via Mr Thomas who was engaged in an audit of the respondent’s systems.  
He then says that he did not raise this problem with Mr Long until the time of his termination.  In fact, Mr McGregor, who on 
his own evidence had known of the issue for at least two weeks, simply rang Mr Long whilst he was away on sick leave and 
told him that he would have to let him go.  In taking this approach Mr McGregor did not allow Mr Long any time in which to 
seek to redress the problems which Mr McGregor had discovered.  Mr Long’s dismissal came as a surprise, except that Mr 
Long says that other staff contacted him during his time off to advise him to watch his back. 

54 Mr McGregor says that the respondent had considerable difficulty clearing the vehicles which Mr Long had purchased.  Mr 
Long does not accept any responsibility for this situation.  In fact, he seems to suggest that, had he been allowed to continue 
working, the situation would not have been a problem.  Mr McGregor says the average loss incurred was approximately $28.13 
per vehicle.  Mr Long denies that he purchased vehicles which were overvalued or otherwise deficient.  He suggests that he 
was not employed by the respondent when most of these vehicles were cleared and hence cannot be held responsible for the 
price which was achieved.  I do not consider that Mr Long’s viewpoint on this issue has any validity.  There is no suggestion or 
evidence that somehow the respondent was deliberately seeking to lose money on those vehicles.  The evidence of Mr 
McGregor and Mr Thomas is that the vehicles were either priced wrongly in the first place, or were stock that was hard to shift 
in the local market.  I accept this point.  I accept that Mr Long did not have the experience and competence to deal with buying 
the large numbers of used cars he was required to purchase for the new yard and then to get them organised for sale.   

55 Mr Long denies that he was not prompt in getting vehicles reconditioned and ready for sale.  Mr McGregor and Mr Thomas 
say that they each spoke to Mr Long about this.  Mr Thomas says that he on occasion walked the yard with Mr Long, 
sometimes in the presence of Mr McGregor also, and pointed to issues that required attention.  Mr Long says that Mr Thomas 
was not helpful, even if asked, and was a disruptive influence in the yard.  He says that he criticised Mr McGregor in front of 
staff.  I do not accept Mr Long’s version of these events.  However, when one considers Mr McGregor’s evidence in its full 
context it seems probable that any discussion about difficulties with vehicles, except perhaps for the Golf which needed to be 
returned to Pickles auctions, was more informal and operational rather than an actual counselling or warning.  There is also no 
suggestion that Mr Long knew or was told in anyway that his job was in jeopardy.  This is conceded on behalf of the 
respondent.   

56 The lack of any warning was in itself unfair (Margio v Fremantle Arts Centre Press 70 WAIG 2559; DVG Morley City 
Hyundai v Fabbri 82 WAIG 2440).  The lack of any intimation that his job was in jeopardy was an aspect of unfairness.  The 
fact that Mr Long was also dismissed over the telephone whilst he was away from work ill is also an aspect of the unfairness of 
this dismissal.   

57 Ms Kenny for the applicant submitted that the dismissal was summary in nature.  Mr Long thought that he had been paid notice 
but later was concerned as to whether he had in fact been paid the one week for notice in lieu.  The evidence of Mr McGregor 
is clearly that this notice was paid.  I find that a payment of one week for notice in lieu was made.  Ms Kenny submitted that in 
any event the contract did not provide for the payment of notice in lieu.  The evidence of Mr McGregor and Mr Thomas is that 
this is industry practice.  Mr Long rejects this proposition and says unchallenged that in a previous vehicle sales position he 
was paid two weeks notice.  I do not need to make any finding on this issue as, for the reasons just expressed, it is clear that 
when the principles in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service 
and Miscellaneous, WA Branch 65 WAIG 385 are applied of a fair go all round, Mr Long’s dismissal was obviously unfair.  
Reinstatement in the circumstances is not practicable as Mr Long has obtained alternative employment, but more relevantly Mr 
Long’s employment would not in any event have lasted. 

58 In saying this I have weighed up the evidence as to the performance of the applicant.  This evidence is challenged but it is the 
central aspect of this matter.  Mr Long’s only real answer to the loss revealed on the vehicles which he purchased was that if he 
had been there, and had the opportunity to supervise their sale, then the loss would not have happened.  I simply cannot accept 
this evidence and submission.  It is highly improbable in my view.  Mr Long was experienced in new car sales and had much 
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less experience in used car sales.  Mr McGregor and Mr Thomas had considerable experience in used car sales.  I consider it 
probable that Mr Long knew he lacked experience in used cars as he was reluctant to take on the role.  However, his evidence 
is that he did agree to the job and he considered that it was better for the respondent if another employee took on the new car 
sales role.  I can only come to the conclusion, on the evidence, that whilst Mr Long was a good new car sales manager, and had 
been complimented by Mr McGregor, he was not competent in the used car manager’s role especially in the pricing of cars and 
promptly getting them ready for sale. 

59 In coming to this conclusion I have also considered whether, after a reasonable period of time, and with Mr McGregor’s 
assistance, Mr Long would have been competent in the role.  Mr Long was aided by Mr McGregor at first.  Mr Long was given 
full autonomy to buy the vehicles. He accepts this point.  Mr Long says he used the eastern states systems which Mr McGregor 
had established.  Mr McGregor says that these systems were meant for sourcing Subaru vehicles.  I do not understand why Mr 
McGregor could not have simply said to Mr Long, when he saw the first Holden or Ford come into the yard, to cease buying 
these vehicles.  However, it seems that it was a period of about 6 weeks in which the vehicles for the new yard were purchased.  
In short, I consider that if Mr Long had the necessary capability to be the used car manager, the vehicle mix, pricing and 
handling would have been different.  I doubt that the arrangement would have worked.  I consider it likely that Mr Long’s 
strengths lay in selling; not in the other essential elements of the job for used cars such as buying. 

60 Mr Brits refers to the Mouritz decision which deals with matters of procedural and substantive unfairness.  Whilst I consider 
that the employment relationship would not have lasted, due to Mr Long’s lack of competence in the role, I do not consider 
that the manner, timing and execution of Mr Long’s dismissal could be construed as anything other than unfair.   

61 In rejecting the submission that, if allowed time and with assistance, Mr Long’s performance in the used car manager’s role 
would have improved sufficiently, I note that  Mr Long’s evidence leads me to the conclusion that he considered there was 
nothing wrong with how he purchased, priced and had cars prepared.  I doubt then that this lack of awareness of the basics of 
the position would have altered sufficiently.  Having said this Mr Long was entitled in my view to have his shortcomings 
addressed more formally and to be given the opportunity to turn a profit on the cars which he purchased.  In fact, his salary was 
structured, in the new role, to accommodate a lack of commission in the first three months.  He was to receive $80,000 per 
annum salary, with no commission for the period 1 October 2005 to 31 December 2005.  This would appear to be a settling in 
or transition period for the new larger operations.  I consider that this is a reasonable period in which Mr Long would have had 
the opportunity to prove his performance.  However, for the reasons expressed I do not consider that his employment would 
have continued.  I note also that such a period sits comfortably with the policy of the respondent, and this is that all vehicles 
must be cleared within 90 days.  I consider that Mr Long should have been counselled and could have been fairly dismissed at 
the conclusion of this period.   

62 For the purposes of calculating compensation I have taken Mr Long’s annual salary of $80,000 and divided by a calendar year 
(52 weeks) to come up with a weekly figure of $1,538.46.  Mr Long was employed from 1 October until 11 November 2005, a 
period of 5 weeks and six days, leaving a residual of 7 weeks and 1 day.  The wages that could have been earned by Mr Long 
until 31 December 2005 would have been $10,989.00.  From this amount however I would deduct the amounts that Mr Long 
has earned in mitigation.  I do not deduct notice as this would have been paid on termination.  The submissions from Ms 
Kenny is that Mr Long commenced employment with Perth Auto Alliance on or about 14 December 2005.  Exhibit A1 details 
the amount that Mr Long has earnt in his new employment.  Mr Long was paid the following amounts; for the week ending 
22/12/05 $600.00 gross, for the week ending 29/12/05 $1000.00 gross and for the week ending 03/01/06 $1000.00 gross.  I 
have assumed for the week ending 03/01/06 that Mr Long worked the 28, 29, 30 and 31 December 2005, the calculation for 
this week would be $1000 divided by 7 multiplied by 4 giving an amount of $571.42.  The total amount to be deducted from 
the award of compensation is $2,171.42.  Hence I would award to Mr Long the amount of $8,817.58 less any taxation payable 
to the Commissioner of Taxation. 
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Order 
HAVING heard Ms J Kenny of counsel on behalf of the applicant and Mr J Brits of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 
(1) DECLARES that the applicant, Stuart Long, was unfairly dismissed by the respondent on the 11th day of November 

2005; 
(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the amount 

of $8,817.58 to Stuart Long, less any taxation that may be payable to the Commissioner of Taxation. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 On 30 January 2006 Eugene Magoo (“the applicant”) referred an application to the Commission pursuant to s29(1)(b)(i) of the 

Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed on or about 
26 November 2005 by Dwyer Engineering & Construction Pty Ltd (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 30 January 2006 it is 36 days out of the required 
timeframe for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
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5 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (op cit) the following:  

"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

6 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

7 It is not in dispute that on or about 2 November 2004 the applicant commenced employment with the respondent as a welder 
and that his terms and conditions of employment with the respondent was governed by a contract signed on this date (Exhibit 
R2).  The applicant came to Australia from South Africa under the terms of a section 457 visa and continues to remain in 
Australia on this basis. 
Applicant’s evidence 

8 The applicant’s representative Mr Alistair Talbert is an Industrial Officer with the Australian Manufacturing Workers’ Union 
(“the union”) and he has held this position since 7 January 2006.  Mr Talbert stated that the union’s previous Industrial Officer 
left the union on 6 December 2005 and until he commenced employment with the union no one was available to give members 
legal advice and as a result inquiries made by a number of members were not properly actioned.  Mr Talbert stated that after 
the applicant’s situation was brought to his attention on or about 20 January 2006 he had two meetings with the applicant and 
he stated that this application was lodged soon after his second meeting with the applicant.  Mr Talbert stated that his 
appointment with the union was his first job in industrial relations. 

9 The applicant gave evidence that he is not familiar with Australian employment laws and he was unaware that he had 28 days 
after his termination within which to file this claim.  The applicant stated that soon after he was terminated he sought 
assistance from the union and he stated that the period after he was terminated was a stressful time for him as he had to find 
another sponsor to continue living and working in Australia. 

10 The applicant gave evidence about the events leading up to his termination.  The applicant stated that he was off work on 
approved sick leave for two weeks in November 2005 and he stated that he was terminated on the day he returned to work 
which was 26 November 2005.  The applicant stated that on this day the workshop supervisor Mr Ken Newman approached 
him and advised him that the respondent was laying off twelve employees and he told the applicant that he was one of these 
employees.  When the applicant questioned Mr Newman about his termination he was told to see the respondent’s director, 
Mr David Dwyer.  The applicant stated that Mr Dwyer told him that he was being terminated because of problems he had with 
other employees in the workshop and the applicant gave evidence that when he asked Mr Newman if he had to leave work 
immediately Mr Newman said that this was the case.  The applicant stated that even though Mr Dwyer did not name his 
supervisor Mr Rodney Barnes the applicant knew that this was the person Mr Dwyer was talking about when Mr Dwyer 
commented on his problems with other employees.  The applicant stated that he had previously spoken to Mr Dwyer about 
issues concerning Mr Barnes and the applicant stated that because of a range of problems he had with Mr Barnes he was 
allocated to work with a different supervisor Mr Brett Reeves.  The applicant claimed that Mr Barnes owed him money for 
accommodation costs, the applicant was not recompensed after Mr Barnes asked him to transport the respondent’s goods to 
Wagerup and the applicant lent Mr Barnes money when he went to South Africa and was not repaid.  The applicant also stated 
that even though he had a work related injury and he was not supposed to undertake grinding work Mr Barnes kept asking him 
to undertake grinding work.  The applicant stated that he advised Mr Dwyer that he was not happy working with Mr Barnes 
and he claimed he did nothing about his complaint. 

11 The applicant stated that he was not given any warnings during his employment with the respondent. 
12 The applicant stated that when he had problems with a previous sponsor the union assisted him. 
13 The applicant stated that he refused to work with Mr Barnes after he had sustained a work related injury as he was not 

supposed to do some of the jobs Mr Barnes asked him to undertake.  The applicant conceded that he told Mr Dwyer that 
Mr Barnes did not know how to work with people or supervise people and that he was not an experienced supervisor and the 
applicant agreed that he did not tell Mr Dwyer that Mr Barnes was instructing him to use a grinder.  The applicant stated that 
he advised Mr Dwyer on approximately four occasions that he refused to work with Mr Barnes and the applicant continued to 
maintain that he refused to work with Mr Barnes because he had asked him to undertake grinding work.  The applicant stated 
that he worked with Mr Reeves in the weeks before he was terminated. 

14 The applicant denied that he advised Mr Dwyer on the day of his termination that he had another job to go to commencing that 
evening. 
Respondent’s evidence 

15 Mr Dwyer stated that the respondent is a fabrication company operating in the mining and petrochemical industry and it 
employs approximately 35 employees, 30 of whom work in the workshop.  Mr Dwyer stated that he was asked by the 
Department of Immigration and Multicultural Affairs (“DIMA”) to consider employing the applicant and a number of other 
workers from South Africa when their relationship with their previous employer broke down.  Mr Dwyer stated that after these 
workers were interviewed and undertook trade tests some were then offered employment with the respondent. 

16 Mr Dwyer stated that the applicant was a good welder.  Mr Dwyer stated that when Mr Barnes was appointed as a leading hand 
in March or April 2005 when he showed potential to work in this position, the applicant approached him and told him that he 
was disappointed that he was not considered for the position.  Mr Dwyer stated that on occasions there were fights amongst the 
South African workers employed by the respondent and Mr Dwyer stated that there were two distinct groups within the South 
African workers and that the applicant was in one of these groups.  Mr Dwyer stated that when the applicant told him that he 
was not happy working with Mr Barnes he told him that he would have to do the work required of him by Mr Barnes unless it 
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was unsafe.  Mr Dwyer confirmed that the applicant was advised that he would be separated from Mr Barnes and would work 
in a new workshop that had been recently built but he stated that the applicant was told that this arrangement would not be 
permanent.  Mr Dwyer stated that this change happened for a two week period prior to the applicant’s termination. 

17 Mr Dwyer stated that the applicant generated unrest amongst workers from the Philippines who were employed by the 
respondent and Mr Dwyer stated that a group of these workers approached him wanting the applicant to be their supervisor.  
Two apprentices also told Mr Dwyer that they had been advised by the applicant not to take instructions from Mr Barnes. 

18 Approximately one month before the applicant was terminated Mr Dwyer advised him that if he could not resolve his issues 
with Mr Barnes then he should look for work elsewhere. 

19 Mr Dwyer stated that when the applicant was away on sick leave the respondent had a safety meeting and concerns were raised 
at this meeting about the applicant’s relationship with Mr Barnes and Mr Dwyer stated that on or about 20 November 2005 a 
decision was made to terminate the applicant.  Mr Dwyer stated that Mr Newman was told to terminate the applicant when he 
returned from sick leave and he stated that two other employees were terminated at the same time, a crane driver and a general 
worker due to a lack of work.  Mr Dwyer stated that when the applicant approached him on the day he was terminated he told 
the applicant that he had been terminated because he was disruptive and because of his refusal to work with Mr Barnes.  
Mr Dwyer gave evidence that the applicant told him that he had a job to start that evening and when he asked if he could leave 
that day Mr Dwyer agreed. 

20 Mr Dwyer stated that when the applicant was terminated he was paid one week’s wages to assist him to find alternative 
accommodation. 

21 Mr Dwyer stated that he did not hear from the applicant for at least two months after the applicant ceased employment with the 
respondent and Mr Dwyer stated that the applicant approached him in January 2006 asking why DIMA was not advised that 
the applicant was no longer employed with them and Mr Dwyer stated that once he was aware that this was the case the 
respondent contacted DIMA. 

22 Under cross-examination Mr Dwyer denied that the applicant told him that he could not work with Mr Barnes because 
Mr Barnes asked him to undertake grinding work and he denied that he was aware that the applicant refused to take 
instructions from Mr Barnes because of this issue.  Mr Dwyer stated that there were several occasions when the applicant 
refused to take instructions from his supervisors and Mr Dwyer stated that no meetings were held to resolve the issues between 
Mr Barnes and the applicant as he believed that this was not a wise move given the peculiar circumstances of the respondent’s 
work place. 
Submissions 

23 The applicant submits that he was unaware of the laws relating to unfair dismissal and specifically the requirement to file a 
notice contesting his termination within 28 days of his termination.  The applicant argues that the change over of industrial 
officers at the union, the public holidays over the Christmas and New Year period and the applicant’s need to find a new 
sponsor for employment to remain in Australia all impacted on the delay in lodging this application.  The applicant maintains 
that there is merit to his claim as he had good reason to refuse to take instructions from Mr Barnes when he required the 
applicant to undertake grinding work.  The applicant also argues that he had a fixed term contract covering a two year period 
and the only way that his contract could be terminated prior to this date was as a result of gross misconduct and the applicant 
maintains that he did not misconduct himself.  The applicant claims that the respondent made insufficient efforts to deal with 
the difficulties between the applicant and Mr Barnes and the applicant argues that there is no prejudice to the respondent given 
the delay in lodging this application and maintains that the delay in lodging this application of approximately four weeks was 
not inordinate. 

24 The respondent submits that it will suffer a financial burden if this matter continues.  The respondent argues that it had good 
reason to terminate the applicant as he refused to take instructions from his immediate supervisor and the respondent maintains 
that it did what it could to manage the applicant’s situation.  The respondent understood that when the applicant was terminated 
he had another position to go to and the respondent only found out that the applicant was contesting his termination when this 
application was served on the respondent. 
Findings and conclusions 

25 On the evidence currently before me it could well be the case that there is merit to the applicant’s claim that he was unfairly 
dismissed.  Even though there was conflict concerning the applicant’s interactions with Mr Barnes the applicant was forthright 
in his claim that Mr Barnes asked him to undertake grinding work when it was inappropriate for him to do so and that this was 
the main reason for his difficulties with Mr Barnes.  There was also uncontradicted evidence that the applicant had personal as 
well as other work related issues with Mr Barnes which impacted on his relationship with Mr Barnes.  Whilst Mr Dwyer 
refuted the applicant’s claims about his interactions with Mr Barnes the respondent did not lead any direct evidence about this 
issue.  On this basis, there could therefore be some substance to the applicant’s claim that the respondent did not have good 
reason to terminate him.  Additionally, it appears that the applicant may have been denied procedural fairness given the manner 
of his termination.  In the circumstances it is therefore my view that the applicant may have an arguable case that he was 
unfairly terminated. 

26 I find that the applicant has an acceptable reason for the delay in lodging this application which was lodged 36 days out of the 
required timeframe.  I find that the applicant was unaware of the requirement to file an application alleging unfair termination 
within a specified timeframe and I find that after the applicant was terminated he was mainly concerned about obtaining 
alternative employment in order to remain in Australia.  I also accept that the applicant approached the union for assistance 
soon after he was terminated and I accept that as the union’s office was closed over the Christmas and New Year period and as 
the union was experiencing staffing difficulties at the time the applicant approached the union for assistance this contributed to 
the delay in lodging this application.  As Mr Talbert was not employed until early January 2006 and did not interview the 
applicant about his termination until on or about 20 January 2006 I find that this also contributed to this application being 
lodged late. 
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27 Even though the applicant did not indicate to the respondent that he intended to contest his termination and the respondent was 
unaware of this application until it was served on it, the respondent did not highlight any disadvantage that it would suffer as a 
result of this lack of notice. 

28 It is my view that the prejudice suffered by the applicant would be greater than that suffered by the respondent if this 
application was not accepted by the Commission.  The only disadvantage highlighted by the respondent is the financial burden 
in meeting this application which would arise for all respondents having to meet a claim of this nature and it is my view that 
the applicant will be disadvantaged if this application does not continue as the applicant would not be able to contest his 
termination which he maintains was unfair. 

29 When balancing the above findings and taking into account the relevant factors to consider in an application of this nature I 
find that it would be unfair not to accept this application.  In reaching this view I take into account that there was an acceptable 
reason for the delay in lodging this application and there is sufficient to establish that the applicant has an arguable case.  It is 
also my view that the respondent will not be prejudiced any more than usual in allowing this application even though the 
applicant did not advise the respondent that he would be contesting his termination prior to this application being served on the 
respondent.  I therefore find that in all of the circumstances it would be unfair for the Commission not to exercise its discretion 
to grant an extension of time within which to file this application.  For these reasons an extension of time in order to lodge this 
application is granted. 

30 An order will issue to that effect. 
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Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 28 February 2006 this application was set down for hearing and determination on 22 March 2006 with respect to the 
claim being referred out of time; and 
WHEREAS by facsimile dated 9 March 2006, received in the Commission on that date, the respondent requested that the hearing 
be adjourned as the person who would be representing the respondent at the hearing Mr David Dwyer was working on a project in 
the eastern states and was therefore unavailable to attend a hearing until after 31 March 2006; and 
FURTHER the respondent advised the Commission that Mr Dwyer was involved in the applicant’s termination; and 
WHEREAS on 10 March 2006 the applicant’s representative advised the Commission that the applicant did not consent to the 
hearing being adjourned as the applicant has arranged to take a day off work to travel to and attend the hearing on 22 March 2006; 
and 
FURTHER the applicant argues that as the respondent has been on notice since 28 February 2006 about the hearing it has had 
sufficient notice to make arrangements to attend the hearing; and 
WHEREAS after hearing from the parties and when considering whether the Commission should exercise its discretion to grant an 
adjournment taking into account the objects of the Act and s26(1) of the Act and in deciding whether a refusal to adjourn would 
result in a serious injustice to one party (Myers v Myers (1969) WAR 19) the Commission is of the view that an adjournment of the 
hearing set down for 22 March 2006 should be granted as the Commission accepts that the respondent will suffer some prejudice if 
Mr Dwyer is unavailable to represent the respondent and to testify about the reasons for the applicant’s termination and the 
Commission notes that apart from a delay in the proceedings and the necessity to re-arrange a day off work the applicant has not 
highlighted any significant disadvantage he will suffer if the adjournment is granted; and 
WHEREAS on 14 March 2006 after the Commission issued a Minute of Proposed order to the parties the respondent advised the 
Commission that Mr Dwyer was now able to attend the hearing on 22 March 2006; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the hearing of application U71 of 2005 scheduled to take place on 22 March 2006 will go ahead on that date. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Order 
HAVING heard Mr A Talbert as agent on behalf of the applicant and Mr D Dwyer on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Whether Commission has 
jurisdiction - Applicant’s salary exceeds prescribed amount - Whether General Order is an industrial 
instrument - General Order found not to be an industrial instrument - Commission lacks jurisdiction - 
Application dismissed - Industrial Relations Act 1979 (WA) s 7, s 23(1), s 29(1)(b)(i), s 29AA(3) and 
(5), s 50(3) - Interpretation Act 1984 s 19 

Result Dismissed 
Representation  
Applicant Mr G McCorry (as agent, by way of written submissions) 
Respondent Mr A Cameron (as agent, by way of written submissions) 
 

Reasons for Decision 
1 This is an application by Thomas Quinn (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) against Kalgoorlie Consolidated Gold Mines Pty Ltd (“the respondent”).  The applicant claims that he was unfairly 
terminated by the respondent.  The respondent denies that the applicant was unfairly terminated and argues that the 
Commission does not have jurisdiction to deal with this application as at termination the applicant’s salary was $127,280 
which is in excess of the prescribed amount for the purposes of the Act. 

2 As the Commission’s jurisdiction to deal with this application required determination the Commission required the parties to 
file and serve written submissions in relation to this issue.  After receiving the notice to file and serve written submissions in 
relation to the issue of jurisdiction the applicant’s representative wrote to the Commission claiming that as the issue of the 
Commission’s jurisdiction to deal with this application involved a question of law which affected not only the parties to this 
application but the wider community he requested that the consent of the President be sought for the jurisdictional issue to be 
referred to the Full Bench for determination pursuant to s27(1)(u) of the Act. 

3 After considering the applicant’s request that with the consent of the President the Full Bench hear and determine the question 
of law raised by the applicant, the Commission informed the parties that the Commission was of the view that a referral 
pursuant to s27(1)(u) of the Act was not warranted in this instance and reasons for reaching this conclusion would issue as part 
of these reasons for decision.  I now elaborate on the reasons for reaching this conclusion.  It is my view that the issue of 
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interpretation raised by the applicant in relation to when an unfair dismissal claim cannot be determined by the Commission 
when the applicant’s salary is above the prescribed amount is not of such significance that it should be referred, with the 
consent of the President, to the Full Bench for hearing and determination.  Not all questions involving an interpretation of the 
Act, even when it relates to recently inserted provisions, will be referred to the Full Bench for determination in all instances 
and it is the case that the Commission is frequently required to interpret provisions contained in the Act, including recent 
changes, and apply these provisions to a range of circumstances.  In this instance given the circumstances of the issue before 
me, I find that the issue raised by the applicant, that is the interpretation of the provisions of s29AA of the Act, is not of such 
novelty, significance or complexity that warrants referral to the President, and if acceptable to him, the Full Bench. 

4 Following is a summary of each party’s written submissions in relation to the issue of jurisdiction. 
Applicant’s submissions 

5 The applicant maintains that when he was terminated he was employed by the respondent as a shift supervisor on an annual 
salary of $127,280 and the applicant conceded that during his employment with the respondent he was not subject to any State 
award, industrial agreement, employer/employee agreement or any Federal award, certified agreement or Australian 
Workplace Agreement.  The applicant also concedes that at all material times his salary exceeded the prescribed amount as 
provided for in s29AA(5) of the Act. 

6 The applicant maintains that the Commission’s General Order on Termination, Change and Redundancy (“the General Order”) 
delivered on 1 June 2005 (see Trades and Labour Council of Western Australia v Minister for Consumer and Employment 
Protection and Others (2005) 85 WAIG 1667) applied to the applicant’s employment when he was employed by the 
respondent as the applicant was an employee as defined in s7(1) of the Act and was not an employee excluded from the 
application of the General Order.  The applicant argues that the General Order is an industrial instrument as defined in 
s29AA(5) of the Act as it is an order of the commission and it applies to the applicant.  Given these circumstances the 
applicant argues that the Commission has jurisdiction to deal with this application. 

7 The applicant maintains that s29AA(5)(b) of the Act defines an industrial instrument as being ‘an order of the Commission 
under this Act that is not an order prescribed by regulations made by the Governor for the purposes of this section’ and that as 
the Governor has not prescribed the General Order as one that should be excluded from being an industrial instrument for the 
purposes of s29AA(5) of the Act then the General Order applies to s29AA(5) of the Act.  The applicant argues that there is a 
presumption that the Government intended that the General Order be an industrial instrument for the purposes of s29AA(5) as 
the Minister for Labour Relations was a party to the proceedings from which the General Order issued and the Government 
was therefore aware of the implications of the General Order being made for the purposes of s29AA(5) of the Act.  The 
applicant argues that if the General Order was not to be regarded as an industrial instrument for the purposes of s29AA(5) of 
the Act then it would have been excluded by the Governor by way of regulations. 

8 The applicant maintains that the provisions of s29AA(5) of the Act are clear and unambiguous and should not be read down so 
as to construe an industrial instrument as meaning only an industrial instrument that provides comprehensive terms and 
conditions of employment and the applicant argues that there are a range of industrial agreements dealing with only one matter. 

9 The applicant argues that a general order is no different from any other order of the Commission (see s34 of the Act) and the 
applicant maintains that s50(3) of the Act provides that except where an employee’s conditions of employment may not be 
determined by the Commission, the Commission may make a general order to apply generally to employees throughout the 
State whether they are employed under and subject to awards or industrial agreements. 

10 The applicant maintains that there is no distinction between an industrial instrument applying “to an employee” and a general 
order applying to “the employment of an employee” and argues that the existence of the relationship between the applicant and 
the respondent is a sufficient precondition for the General Order to have full application to the applicant.  The applicant also 
argues that it is immaterial that the subject matter of the General Order has no specific application to the circumstances of the 
applicant’s termination. 
Respondent’s submissions 

11 The respondent argues that the Commission does not have jurisdiction to deal with the application. 
12 The respondent concedes that the General Order covers almost all employees in Western Australia with some exceptions that 

do not relate to the applicant and the respondent concedes that the applicant is caught by the terms of the General Order. 
13 The respondent argues that the issue in this instance is not whether the General Order applies to the applicant but whether the 

General Order applies to the employment of the applicant as provided for in s29AA of the Act.  The respondent argues that it is 
not open to interpret the words “apply to the employment of the employee” in s29AA of the Act as being synonymous with 
“applying to an employee” and the respondent argues that the reference in s29AA to the word ‘employment’ relates to the 
work performed or the services rendered for reward.  The respondent argues that to interpret “apply to the employment of the 
employee” in s29AA of the Act as being synonymous with “applying to an employee” has the effect of deleting these words 
from the Act, which is not permissible.  In support of its argument the respondent relies on the rule expressed in Pearce and 
Geddes, Statutory Interpretation in Australia, Third Edition, 1988 at page 18 as follows: 

“All words have meaning and effect.  As a logical consequence of the literal approach (or rule), the courts have pointed 
out that they are not at liberty to consider any word or sentence as superfluous or insignificant.  All words must prima 
facie be given some meaning and effect: Commonwealth v Baume (1905) 2 CLR 405 per Griffith CJ at 414” 

14 The respondent argues that the General Order does not apply generally to the employment of employees and the respondent 
maintains that the General Order does not relate to the work or services rendered for reward, rather it applies to an employee’s 
termination, the introduction of change which is likely to have significant effects on employees and a situation when an 
employee is made redundant. 

15 In the alternative the respondent submits that the General Order did not have any application to the applicant during his 
employment with the respondent and argues that a precondition to an industrial instrument applying is that it must have some 
form of application. 
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16 The respondent argues that s29AA of the Act should be reviewed on the basis of the purpose of the legislation contained in this 
section and relies on Pearce and Geddes (op cit) at pages 23 and 24 which states: 

“…. it is usual for a person to read a document with knowledge of the purpose that the writer had in mind when preparing 
it.  The courts, however, have shown a considerable reluctance to take into account extraneous matters relating to the 
reasons for the enactment of the legislation.  Their attitude in general has been to look to the Act and to arrive at its 
meaning by a study of the words alone.  They have not been open to argument as to the meaning of legislation which is 
based on the supposed purpose (or purposes) it was intended to serve.  According to this traditional approach it is only 
when a study of the language itself leaves the court in no doubt as to the meaning of the Act that regard may be paid as to 
the reasons why an Act was passed.” 

The respondent argues that the purpose of s29AA was to exclude employees who earn more than the prescribed amount where 
an industrial instrument does not apply to the employee’s employment and the respondent maintains that it is clear from the 
provisions of this section of the Act that Parliament did not intend that the existence of a general order which applied to almost 
all employees would effectively repeal this provision.  The respondent argues that this supports its argument that reference to 
the words ‘apply to the employment of the employee’ in s29AA of the Act must be interpreted in such a way to allow the 
exclusion of employees earning above the prescribed amount to have application. 

17 The respondent maintains that legislation can be interpreted by taking into account the consequences of giving a particular 
meaning to an Act and argues that the interpretation of s29AA put forward by the applicant has the effect of rendering 
s29AA(3)(4)and (5) of the Act meaningless. 

18 The respondent maintains that the purpose of legislation should also be taken into account and relies on s18 of the 
Interpretation Act 1984 which is as follows: 

“18.  Purpose or object of written law, use of in interpretation 
In the interpretation of a provision of a written law, a construction that would promote the purpose or object underlying 
the written law (whether that purpose or object is expressly stated in the written law or not) shall be preferred to a 
construction that would not promote that purpose or object.” 

Findings and conclusions 
19 Section 23(1) of the Act gives the Commission the authority to enquire into and deal with any industrial matter. 
20 Section 29(1)(b)(i) of the Act provides as follows: 

“(1) An industrial matter may be referred to the Commission —  
(b) in the case of a claim by an employee —  

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; …” 
This section of the Act provides that the Commission can deal with a claim by an employee that he or she has been unfairly 
dismissed however this section is qualified by the terms of s29AA of the Act. 

21 Section 29AA of the Act reads as follows: 
“29AA. Certain claims not to be determined 

(1) Subject to subsection (2), the Commission must not determine a claim of harsh, oppressive or unfair 
dismissal from employment if the dismissed employee has lodged an application with the Australian 
Commission for relief in respect of the termination of that employment. 

(2) Despite subsection (1) the Commission may determine the claim if the application to the Australian 
Commission is —  

(a) withdrawn; or 
(b) rejected or dismissed on the ground that it is not within the jurisdiction of the Australian 

Commission to determine the application. 
(3) The Commission must not determine a claim of harsh, oppressive or unfair dismissal from employment 

if —  
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

(4) The Commission must not determine a claim that an employee has not been allowed by his or her employer 
a benefit to which the employee is entitled under a contract of employment if —  

(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

(5) In this section —  
“industrial instrument” means —  

(a) an award; 
(b) an order of the Commission under this Act that is not an order prescribed by regulations made 

by the Governor for the purposes of this section; 
(c) an industrial agreement; or 
(d) an employer-employee agreement; 

“prescribed amount” means —  
(a) $90 000 per annum; or 
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor 

for the purposes of this section.” 
22 Section 29AA of the Act was inserted into the Act on 1 August 2002 to clarify which claims alleging unfair termination or a 

denial of contractual benefits could not be dealt with by the Commission and this section of the Act expressly prevents the 
Commission from determining a claim of unfair dismissal or a claim for a denied contractual benefit brought by an employee 
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whose contract of employment prescribes a salary in excess of the prescribed amount and who does not have an industrial 
instrument applying to the employment of that employee. 

23 It is not in dispute and I find that at the time the applicant was terminated his salary was in excess of the prescribed amount and 
that the applicant’s employment with the respondent was not covered by the terms of a State award, industrial agreement or 
employer-employee agreement.  There is also no dispute and I find that the terms of the General Order covers all employees as 
defined in s7 of the Act, including the applicant at the time he ceased employment with the respondent, as the applicant was an 
employee as defined in s7 of the Act and was not in a class of employees excluded from the General Order.  The question to be 
determined in this instance is whether the General Order is an industrial instrument for the purposes of s29AA(3) and (5)(b) 
under the heading of industrial instrument, of the Act. 

24 A statute it is to be interpreted in accordance with the normal and natural meaning of its words within that section and each 
section is to be interpreted within the context of the meaning of the act as a whole. 

25 After carefully considering the parties’ submissions and on a review of the provisions of s29AA of the Act and the context of 
this provision in relation to s29(1)(b)(i) of the Act and the Act as a whole I find that the Commission is precluded from dealing 
further with this application as it is my view that when interpreting the provisions of s29AA(3) and (5)(b) of the Act in the 
context of the normal and natural meaning of these words an industrial instrument does not include the General Order. 

26 Section 29AA(3) of the Act provides that the Commission is unable to deal with an employee’s claim for unfair termination if 
that employee is earning in excess of the prescribed amount at termination and an industrial instrument does not apply to the 
employment of the employee.  I find that on a plain reading of s29AA of the Act the reference in s29AA(3)(a) to an industrial 
instrument which applies to the employment of the employee within the context of identifying which claims are not to be 
determined by the Commission means an instrument detailing an employee’s terms and conditions of employment and I find 
that the provisions of s29AA(5)(b) should be read within this context. 

27 It is my view that the General Order is not an industrial instrument applying to the ‘employment of the employee’ as 
contemplated in s29AA(3)(a) of the Act as it is not an instrument specifying an employee’s employment conditions.  The 
General Order, which took effect on 1 August 2005 applies to the applicant and concerns issues relevant to an employee’s 
termination, the introduction of change at a workplace and an employee’s entitlement when an employee is made redundant.  
As the General Order does not detail an employee’s terms and conditions of employment as an industrial instrument normally 
would I find that the General Order is not an industrial instrument as contemplated and defined in s29AA(5)(b) of the Act. 

28 I find that it is appropriate to interpret the provisions of s29AA(3) and (5)(b) of the Act in this way as to do otherwise and read 
s29AA in the manner argued by the applicant would effectively make s29AA(3) of the Act redundant, given that any order 
issuing under s50(3) of the Act can apply to all employees as defined in s7(1) of the Act whether or not they are employed 
under and subject to an award or industrial agreement.  Furthermore, I take into account that when s29AA was inserted into the 
Act on 1 August 2002 the Commission had the power under s50(3) of the Act to make general orders applying to all 
employees as defined in s7(1) of the Act. 

29 If a provision in an act is ambiguous or obscure extrinsic aids may be looked at to assist in the interpretation of the act and s19 
of the Interpretation Act 1984 provides that if there is any doubt or ambiguity about the meaning and intent of legislation it is 
appropriate to review the intent of the legislators. 

30 Section 19 of the Interpretation Act 1984 provides as follows: 
“(1) Subject to subsection (3), in the interpretation of a provision of a written law, if any material not forming part of 

the written law is capable of assisting in the ascertainment of the meaning of the provision, consideration may 
be given to that material —  
(a) to confirm that the meaning of the provision is the ordinary meaning conveyed by the text of the 

provision taking into account its context in the written law and the purpose or object underlying the 
written law; or 

(b) to determine the meaning of the provision when —  
(i) the provision is ambiguous or obscure; or 
(ii) the ordinary meaning conveyed by the text of the provision taking into account its context in 

the written law and the purpose or object underlying the written law leads to a result that is 
manifestly absurd or is unreasonable. 

(2) Without limiting the generality of subsection (1), the material that may be considered in accordance with that 
subsection in the interpretation of a provision of a written law includes —  
(a) all matters not forming part of the written law that are set out in the document containing the text of 

the written law as printed by the Government Printer; 
(b) any relevant report of a Royal Commission, Law Reform Commission, committee of inquiry or other 

similar body that was laid before either House of Parliament before the time when the provision was 
enacted; 

(c) any relevant report of a committee of Parliament or of either House of Parliament that was made to 
Parliament or that House of Parliament before the time when the provision was enacted; 

(d) any treaty or other international agreement that is referred to in the written law; 
(e) any explanatory memorandum relating to the Bill containing the provision, or any other relevant 

document, that was laid before, or furnished to the members of, either House of Parliament by a 
Minister before the time when the provision was enacted; 

(f) the speech made to a House of Parliament by a Minister on the occasion of the moving of a motion 
that the Bill containing the provision be read a second time in that House; 

(g) any document (whether or not a document to which a preceding paragraph applies) that is declared by 
the written law to be a relevant document for the purposes of this section; and 

(h) any relevant material in any official record of proceedings in either House of Parliament. 
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(3) In determining whether consideration should be given to any material in accordance with subsection (1), or in 
considering the weight to be given to any such material, regard shall be had, in addition to any other relevant 
matters, to —  
(a) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the 

provision taking into account its context in the written law and the purpose or object underlying the 
written law; and 

(b) the need to avoid prolonging legal or other proceedings without compensating advantage.” 
31 If there is any doubt as to the meaning and definition of an industrial instrument applying to an employee’s employment as 

provided for in s29AA(3) and (5)(b) of the Act I rely on the second reading speech of the then Honourable Minister for 
Consumer and Employment Protection Mr John Kobelke in relation to changes to the Act limiting specific employees who 
could lodge a claim alleging unfair termination.  In his speech reported in Hansard on 19 February 2002 Mr Kobelke stated the 
following at page 7520: 

“Upon proclamation of the Act, employees whose basic wage is in excess of $90,000 per annum will be excluded from 
lodging a claim for denied contractual benefits or unfair dismissal unless their employment is covered by an award, 
enterprise agreement, enterprise order or employee-employer agreement.  The prescribed amount of $90,000 will be 
indexed annually by regulation.” 

32 In my view this clarification by the Honourable Minister Mr Kobelke confirms that an industrial instrument as defined in 
s29AA(5)(b) does not contemplate the General Order as an industrial instrument for the purposes of s29AA(3) of the Act. 

33 As I have found that no industrial instrument applied to the applicant’s employment as provided for in s29AA(3) and (5) of the 
Act and as the applicant’s salary was in excess of the prescribed amount for the purposes of s29AA of the Act the Commission 
does not have jurisdiction to deal with this application. 

34 An order will issue dismissing the application. 
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Order 
HAVING HEARD Mr G McCorry as agent by way of written submissions on behalf of the applicant and Mr A Cameron as agent 
by way of written submissions on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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DELIVERED THURSDAY, 13 APRIL 2006 
FILE NO. U 135 OF 2005 
CITATION NO. 2006 WAIRC 04183 



1136                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 86 W.A.I.G. 
 

 

CatchWords Termination of Employment - Harsh, oppressive and unfair dismissal - Whether estoppel by deed or 
conduct should bar the Applicant's claim - Whether application out of time - Principles applied - 
Industrial Relations Act 1979 (WA) s 29(1)(b)(i); Workers' Compensation and Injury Management 
Act 1981 (WA) s 5(4) and s 67 

Result Order made dismissing the Respondent's application that U 135 of 2005 be struck out 
Representation  
Applicant Mr R W Clohessy (as agent) 
Respondent Mr R H Gifford (as agent) 
 

Reasons for Decision 
1 Wayne Shortland (“the Applicant”) claims he was harshly, oppressively and unfairly dismissed on 5 October 2005 by 

Lombardi Nominees Pty Ltd trading as Howard Porter (“the Respondent”).  The Applicant makes his claim under s 29(1)(b)(i) 
of the Industrial Relations Act 1979 (“the Act”). 

2 The Respondent in its notice of answer and counter proposal filed on 18 November 2005 claims that the Applicant should be 
estopped from pursuing his claim that he was unfairly, harshly or oppressively dismissed on the basis that the Applicant 
entered into a deed on 11 August 2005 in which one of the terms of the deed released the Respondent from any future claims in 
any Court, Tribunal or Commission.  The Respondent says that effect of the terms of the deed is that the Applicant is precluded 
from bringing a claim because part of the agreement was that the Applicant would resign.  The Respondent says in the 
alternative that the Commission should apply the doctrine of estoppel by conduct and should dismiss the Applicant’s claim.   

3 Following the conference in respect of this matter on 7 December 2005 the Commission set down the jurisdictional issues for 
hearing.  At the hearing before the Commission as the Respondent raised jurisdictional issues it led its evidence first.  At the 
close of the Respondent’s case the Applicant elected not to give evidence.   

4 The Applicant’s notice of application sets out a detailed Statement of Claim in which it is alleged as follows: 
“1 The Applicant was employed by the Respondent as Storeman on the 20th May 2004. 

2 On the 11th November 2004 he was appointed to the position as a Purchasing Officer. 
3 On the 21st January 2005 the Applicant commenced 2 weeks annual leave.  
4 On the 7th February 2005 the Respondent without reference to the Applicant appointed a new Purchasing 

Officer. 
5 On 8th February 2005 the Applicant returned to work following the completion of his annual leave and was 

informed by the Respondent of his demotion from his position as Purchasing Officer. 
6 The Applicant thereupon commenced proceedings in the Western Australian Industrial Relations Commission 

in Application 185 of 2005 alleging that he had been unfairly dismissed from his position of Purchasing Officer. 
7 The application proceeded to a Conciliation Conference before Commissioner S M Mayman on the 17th March 

2005. 
8 At that conference the Respondent made alterative [sic] offers as follows: 

8.1 The Respondent would provide to the Applicant a written apology and make a payment of $5,000 
gross on condition of the Applicant resigning from the Respondent’s company altogether; or  

8.2 The Respondent would provide to the Applicant a written apology and a guarantee that it would offer 
training for an alternative position which meets the Applicant’s aspirations. 

9 The conference was adjourned to enable the Applicant to consider his position. 
10 The Applicant in due course informed the Respondent’s Agent Mr Glenn Miller of the Motor Trade Association 

that he would accept offer no.1. 
11 The Motor Trade Association informed the Applicant that the Respondent had withdrawn the offer the day 

before. 
12 The Applicant became distressed by the circumstances, and became incapacitated for work because of the 

stress, and consulted a medical practitioner. 
13 The Applicant made a claim against the Respondent for entitlements during the period of incapacity under 

Workers Compensation and Injury Management Act (“the Act”). 
14 The Respondent was insured pursuant to the provisions of the Act and the insurer was Allianz Insurance 

Limited. 
15 The claim for entitlements was denied by the Respondent’s insurer, and after a period of time came before a 

Conciliation Officer pursuant to the Act on the 2nd August 2005 when an agreement was reached to settle the 
claim by way of Deed of Settlement and Release. 

16 It was a condition of the settlement that the Applicant tender his resignation from the employment of the 
Respondent. 

17 The Applicant signed a letter of resignation addressed to the Respondent dated 11th August 2005 to take effect 
upon the registration of the Deed of Release with Workcover. 
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18 The Deed of Release was not registered with Workcover so on the 4th October 2005, the Applicant sent a letter 
of resignation to take effect immediately.  (The letter in the ordinary course of post would have reached the 
respondent on the 5th October 2005.) 

19 The Applicant asserts that the termination of his employment through resignation came about by the conduct of 
the Respondent in that it: 
19.1 Unfairly demoted him from the position of Purchasing Officer during the period when he was on 

annual leave without any warnings or any previous indications that he was not suitable for the position 
(which is denied by the Applicant in any event); 

19.2 Offered to resolve the matter of demotion by providing the Applicant with a monetary compensation 
in the sum of $5,000, together with his resignation; 

19.3 Upon acceptance of that offer by the Applicant, the Respondent unfairly and without due regard to the 
status of the offer withdrew it.  This offer had been made in the conciliation process within the 
jurisdiction of the Western Australian Industrial Relations Commission.  The Respondent proceeded 
to treat the Applicant unfairly, harshly and oppressively causing him to suffer stress, and anxiety and 
become incapacitated for work, such that he was obliged to make an application pursuant to the Act. 

20 The Applicant does not seek reinstatement as the mutual trust between the parties has been destroyed, 
and seeks compensation to the maximum available under the s.29 of the Industrial Relations Act 
namely 6 months pay, in the total sum of $20,500.” 

5 The Commission’s file in Appl 185 of 2005 records that the Applicant filed an application on 18 February 2005 and that the 
Applicant by his agent, Workclaims Australia, sought to discontinue his claim by sending a Notice of Discontinuance to the 
Commission dated 14 June 2005.  On 20 June 2005, Commissioner Mayman made an order discontinuing Appl 185 of 2005.  
The order recorded that: 

(a) A conciliation conference had been held between the parties on 17 March 2005 and that at the conclusion of the 
conference matters remained unresolved between the parties.   

(b) On 26 May 2005 a further conference was convened but was adjourned due to the Applicant’s ill health; and 
(c) On 14 June 2005 the Commission was advised the Applicant wished to discontinue the application.   

The Respondent’s Evidence 
6 Ms Susan Courthope is Technical Claims Manager for Workers’ Compensation Division for Allianz Australia Insurance 

Limited (“Allianz”).  Ms Courthope testified that the Respondent was a client of Allianz in 2005 and held a workers’ 
compensation employers’ indemnity policy for workers’ compensation and common law claims.  Allianz’s file records that the 
claim for workers’ compensation by the Applicant was received on 19 May 2005.  The Applicant’s claim form (Exhibit 1) 
stated that he was suffering the condition of stress which arose on 20 April 2005.  In the medical practitioner’s first medical 
certificate attached to the Applicant’s claim it was stated that the Applicant’s description of the injury/disease was anxiety 
symptoms, palpitations, panic attacks and poor sleep which was due to work pressures.  The doctor’s medical assessment 
report the Applicant suffered from “anxiety symptoms, no physical cause and all work related symptoms”.  The first medical 
certificate also stated the Applicant was certified totally unfit for 21 days from 28 April 2005.  Ms Courthope says that when 
these documents were received the file was referred to her because the claim was vague.  She decided they needed to establish 
the circumstances of the claim as certain stress claims are precluded from payment of compensation as they are excluded from 
the definition of “injury” in s 5(4) of the Workers' Compensation and Injury Management Act 1981 which provides that where 
an injury is due to the worker's dismissal, retrenchment, demotion, discipline, transfer or redeployment, the worker is not 
entitled to workers’ compensation payments. 

7 Ms Courthope wrote to the Applicant’s general practitioner for clarification and arranged a teleconference with the Case 
Manager and the Respondent’s Director, Giulio Lombardi.  Ms Courthope testified at that time that on the basis of the 
information she had received she was forming an opinion that they would probably decline weekly payments of compensation 
to the Applicant.  However, before a decision could be made the Applicant lodged an application at WorkCover seeking a 
determination of his claim.  On 27 June 2005 a conference was convened before a conciliation officer, Mr Joe Isherwood.  At 
that conference the Applicant was represented.  Ms Courthope testified that although she was of the opinion that the insurers 
were not liable they were prepared to discuss a without prejudice settlement.  Ms Courthope says that even though she thought 
the claim was defendable it is her company’s policy to attempt to settle stress claims.  At the conclusion of the conference the 
matter was not resolved and Mr Isherwood sought statements on an informal basis from Mr Lombardi.  A further conciliation 
conference was convened on 2 August 2005.  At that conference Ms Courthope attended with Mr Lombardi.  Mr Lombardi 
was late attending the conference.  By the time he arrived the conference had been split with the Applicant and his 
representative in one room and Ms Courthope and Mr Lombardi in another room.  The conference proceeded by Mr Isherwood 
having separate conversations with the parties.  At the conclusion of the conference an agreement was reached between the 
parties to settle the Applicant’s claim.  The terms of the settlement were to be set out in a Deed of Settlement and Release (“the 
Deed”).  Ms Courthope says at no point was it contemplated that the settlement would take effect as a redemption of weekly 
payments of compensation thus requiring approval by or registration with WorkCover under s 67 of the Workers' 
Compensation and Injury Management Act 1981 as the Applicant had not been at any stage in receipt of weekly payments of 
compensation.   

8 Ms Courthope testified that the agreement reached between the Applicant and the Respondent, that the Applicant would tender 
his resignation, was not part of the agreement to settle the Applicant’s workers' compensation claim as it was not appropriate.  
Consequently, a resignation was not reflected in the Deed.  She said however that at the conference she said to Mr Isherwood 
that it was highly unlikely that the Applicant would return to work and if the Applicant was to tender his resignation she would 
ask the Respondent to process any entitlements for leave, annual leave, holiday pay et cetera.  Ms Courthope testified that 
Mr Isherwood left the room to speak to the Applicant and his representative.  When he returned he informed Ms Courthope 
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and Mr Lombardi that the Applicant was prepared to resign.  When cross-examined Ms Courthope confirmed that what was 
discussed about a resignation at the conference was not part of entering into a settlement of the workers’ compensation claim 
nor was the settlement of the workers’ compensation claim conditional upon a resignation.  Further she agreed that no part of 
the monetary sum agreed to be paid to the Applicant was offered in return for the Applicant’s resignation. 

9 Ms Courthope testified that after the conference she received a copy of the executed Deed and some other documents including 
a letter of resignation from the Applicant.  These documents were attached to a letter signed by Patrick Mullally, Workclaims 
Australia, dated 11 August 2005, which was received by Allianz on 12 August 2005 (Exhibit 4).   

10 The letter of resignation (Exhibit 3) was signed by the Applicant and addressed to Howard Porter.  The Applicant states in that 
letter (formal parts omitted): 

“In accordance with your request I hereby tender my resignation effective the date of approval of a Deed of Release 
signed by me this day by Workcover. 
Dated this 11th day of August 2005” 

11 Ms Courthope testified that it was her intention that the Deed be stamped.  
12 The material parts of the Deed made the 11th day of August 2005 between the Applicant, the Respondent and Allianz are as 

follows:  
“A. Shortland commenced employment as a storeman with Howard Porter on 20 May 2004 and became a 

purchasing officer on or about 11 November 2004. 
B. On 10 May 2005 Shortland made a claim for compensation pursuant to the Workers’ Compensation and Injury 

Management Act 1981 (as amended) (“the Act”) wherein he claimed to suffer “stress” including symptoms of 
anxiety, panic and sleep disturbance (“the alleged disability”) as a consequence of his employment. 

C. Allianz was at all material times the workers’ compensation insurer of Howard Porter and has authority to enter 
into this deed pursuant to the terms of its employers’ indemnity policy of insurance. 

D. Allianz on behalf of Howard Porter denied liability in respect of the alleged disability. 
E. Allianz and Howard Porter deny Shortland suffered the alleged disability, deny the alleged psychiatric illness 

was or is attributable to Shortland’s employment with Howard Porter, deny the alleged psychiatric illness 
constitutes a compensable disability for the purposes of the Act and deny having any liability to Shortland 
whatsoever pursuant to the Act in respect of the alleged disability. 

G. On 1 June 2005 Shortland filed a Form 1 application in the Conciliation and Review Directorate, WorkCover 
WA (AP 975/05B) seeking a determination of liability and payment of weekly compensation and statutory 
allowances in relation to the alleged disability (“the Application”).  The Application was opposed by Allianz 
and Howard Porter and has yet to be determined. 

H. Allianz and Howard Porter deny Shortland was or is entitled to receive damages at common law in respect of 
the alleged disability. 

I. The parties desire to settle all past, present and future claims each may have against the other relating to the 
alleged disability. 

J. Following negotiations between the parties it has been agreed to settle all past, present and future claims 
Shortland may have for workers’ compensation pursuant to the Act, and damages at common law, in respect of 
the alleged disability including any aggravations, recurrences or exacerbations thereof, by payment to Shortland 
by Allianz a lump sum of $X (“the Settlement”). 

NOW THIS DEED WITNESSETH that: 
... 
5. In consideration of the Settlement Shortland also agrees to: 

(a) sign a memorandum of consent orders dismissing the Application; and 
(b) withdraw and fully discontinue all and any other actions, applications or proceedings which may 

have been or but for this deed could have been instituted by or on behalf of Shortland against 
Allianz and Howard Porter or either of them in any Court, Tribunal or Commission; and  

(c) remove forthwith from the internet all comments and other text, drawings and pictures published or 
posted by Shortland on the internet about or in any way concerning Howard Porter. 

6. Without any admission of liability it is expressly agreed that the sum of $X will be paid to Shortland by Allianz 
on behalf of Howard Porter and that such payment shall be inclusive of any amount or amounts payable to the 
Health Insurance Commission or Centrelink, and Shortland indemnifies Allianz and Howard Porter against all 
liability in respect of any action, demand, notice, claim or proceeding made in any jurisdiction by: 
(a) Shortland; 
(b) the Health Insurance Commission; 
(c) Centrelink; 
(d) any private health fund/insurer; or 
(e) any hospital, nursing home, medical practitioner, physiotherapist, psychologist or other provider of 

medical services of whatsoever nature, relating to, arising out of or in connection with the alleged 
disability. 
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… 
12. This deed constitutes the sole and entire agreement between the parties regarding the subject matter of the deed 

and supersedes all prior understandings, deeds, agreements or conditions and representations relating to those 
matters whether oral, written, express or implied.” 

(As it is a term of the Deed that the terms of the settlement be confidential these reasons do not disclose the amount which 
was agreed to be paid.) 

(Exhibit 2) 
13 The Deed was executed by the Applicant in the presence of Patrick Mullally, Industrial Advocate.  The Deed was executed by 

an Allianz Case Coordinator on behalf of the Respondent and on behalf of Allianz. 
14 Mr Giulio Lombardi is a joint managing director of the Respondent with his son, Roy.  Their company took over the 

management of Howard Porter approximately five years ago and became its owner two years ago.  The business manufactures 
truck bodies and semi trailers and currently employs approximately 50 people.  Mr Lombardi testified that Mr Shortland was 
first employed by the Respondent in 2004 as a storeman. He promoted him six months later to the position of purchasing 
officer as Mr Shortland had informed Mr Lombardi that he had experience in purchasing and stock control.  Mr Lombardi 
testified that the Applicant was in the role of purchasing officer for about four months.  During this time Mr Lombardi 
observed the Applicant was battling with the role.  In January 2005, the Applicant took some leave.  When that occurred 
Mr Lombardi ascertained that there was a dire shortage of materials which resulted in a number of employees not having a 
flow of materials to enable them to complete their work so Mr Lombardi appointed someone else to the position of purchasing 
officer.  When the Applicant returned to work after his leave Mr Lombardi offered him back the position of storeman because 
he (Mr Lombardi) was happy with him in that role.  At that time they negotiated an increase in pay from what he had 
previously been paid as storeman.  About two to three weeks after that agreement was reached with the Applicant, the 
Respondent received Appl 185 of 2005 in which the Applicant claimed by being demoted he had been unfairly dismissed.   

15 Mr Lombardi testified that at a conciliation conference before Mayman C an offer was made to the Applicant that the 
Respondent would pay the Applicant $5,000 if he resigned.  The Applicant, however, did not immediately accept that offer and 
Mr Lombardi subsequently withdrew the offer as he was happy with the Applicant’s performance as a storeman and wished to 
retain him.  He says that after the offer was withdrawn the Applicant tried to accept the offer and when the Applicant was told 
it was withdrawn he (the Applicant) said to Mr Lombardi that he would resign and that he (Mr Lombardi) would pay for it.  
However, the Applicant did not resign at that time.  A week or two after that conversation Mr Lombardi received a medical 
certificate claiming that the Applicant was suffering from stress.  The Applicant subsequently filed a claim for workers’ 
compensation.  After the workers’ compensation claim was received, the Respondent received a Notice of Discontinuance for 
Appl 185 of 2005.   

16 Mr Lombardi testified that he attended two conciliation conferences at WorkCover before Mr Isherwood.  Mr Lombardi says 
that at the second conference an agreement was reached to settle the Applicant’s workers’ compensation claim and the terms of 
that was that the Applicant would be paid a particular sum, that the Applicant would remove a derogatory article about the 
Respondent from the internet and that the Applicant would resign.  In relation to this point, Mr Lombardi’s evidence was not 
challenged in cross-examination.  Mr Lombardi says that he understood that the terms of the settlement would be drawn up in a 
deed but he did not see a copy of the Deed until after it was executed.  He testified, however, that he did not think the 
agreement to resign would be incorporated into the Deed but it was his understanding that the settlement which was reached 
between the parties would be the end of any further claims by the Applicant and the Applicant’s resignation was part and 
parcel of the settlement of the workers’ compensation claim. 

17 Mr Lombardi says that when he received a copy of the resignation dated 11 August 2005 (Exhibit 3) together with a copy of 
the Deed he thought the matter was complete.  He says the only condition of the resignation was that money was to change 
hands.  Mr Lombardi testified that a few weeks after he received the Deed and the resignation dated 11 August 2005 his 
secretary handed him a further letter of resignation from the Applicant dated 3 October 2005 (Exhibit 6).  The letter was 
addressed to the Respondent and was signed by the Applicant.  The letter states (formal parts omitted): 

“I hereby tender my resignation effective immediately. 
This resignation was tendered because of the stress that I suffered in your work place giving rise to my workers’ 
compensation claim which was settled by a Deed on the 11th August 2005.  Part of the settlement required me to resign as 
I could not return to your workplace” 

(Exhibit 6) 
18 Mr Lombardi testified that when he received this letter he did not know what to make of it and he simply asked his secretary to 

file it.  He was later served with a copy of the application which is now before this Commission. 
19 When cross-examined, Mr Lombardi conceded that there had been discussion between the parties about an underpayment of 

pro-rata annual leave. 
The Respondent’s submissions 
20 The Respondent says that Ms Courthope’s evidence establishes that the agreement to resign was a separate and an 

accompanying agreement to the settlement of the workers’ compensation claim that was part of the overall resolution of all 
matters.  The Respondent also says that whilst the settlement sum is referred to in clause 6 of the Deed, clause 6 only protects 
the Respondent against any liability in respect of any action, demand, notice, claim or proceeding made in jurisdiction, which 
are relating to or arising out of connection with the alleged disability.  However, the Respondent says that clause 5 of the Deed 
is not so confined to the alleged disability and brings to an end all past or future disputes between the Applicant and the 
Respondent.   

21 The Respondent says that the first resignation which was submitted on 11 August 2005 is valid notwithstanding that the notice 
period is to take effect from the date the Deed was approved by WorkCover.  The Respondent contends that this condition has 
no effect as it was never contemplated by the parties that the Deed be approved by WorkCover nor could it by operation of law 
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be approved by them because of the requirements of s 67 of the Workers' Compensation and Injury Management Act 1981.  
The Respondent says the effect of that condition being inoperative is that the resignation became effective forthwith.   

22 The Respondent also says that the factual circumstances in this application arise out of same factual circumstances in Appl 185 
of 2005.  Further that the workers’ compensation claim by the Applicant was based on exactly the same circumstances which 
the application in this matter is based.  The Applicant went on stress leave because the $5,000 settlement proposal which 
related to the initial demotion was withdrawn.  The Respondent says that these circumstances warrant the application of the 
principles of estoppel of conduct considered by the Full Bench in The Civil Service Association Incorporated v Perth Theatre 
Trust (1997) 77 WAIG 1086.   

23 The Respondent also points out that if the resignation dated 11 August 2005 was a valid notice which brought the contract of 
employment to an end that the application is out of time.   

24 In relation to the principles of estoppel by conduct the Respondent says that the evidence establishes that the factual 
circumstances giving rise to Appl 185 of 2005 and the process that followed to resolve the matter which was ultimately 
unsuccessful and factual circumstances giving rise to this application are a continuation of the same matter.  The Respondent 
says once the $5,000 settlement proposal was withdrawn the Applicant could have elected to proceed to arbitration to have the 
Commission finally determine Appl 185 of 2005.  However, the Applicant elected not to do so but instead made a workers’ 
compensation claim and discontinued Appl 185 of 2005 on 14 June 2005.  In particular, the Respondent says that the 
Respondent, following the issuing of the order of discontinuance, acted upon the understanding that there would be no further 
prospect of an unfair dismissal claim proceeding.  The outcome of the workers’ compensation claim was that the claim was 
settled and part of that agreement was that the Applicant agreed to resign.  Further, the Respondent says that if this application 
is to proceed the Respondent will suffer detriment and unfairness. 

25 The Respondent says the Applicant’s claim is vexatious and seeks an order for costs against the Applicant. 
The Applicant’s submissions 
26 The settlement that was reached in the conciliation conference before Mr Isherwood resulted in the Deed.  The settlement sum 

agreed to and the conditions of that settlement relate only to the settlement of the Applicant’s alleged disability as defined in 
clause B of the Deed.  Further that pursuant to clause 12 of the Deed, the Deed constitutes the entire agreement between the 
parties and can not be subject to any qualifications.  Notwithstanding this submission, the Applicant does not depart from the 
contention in paragraph 16 of the Statement of Claim that it was a condition of the settlement that the Applicant tender his 
resignation from the employment of the Respondent.  It is also contended that that resignation was conditional upon the Deed 
being approved by WorkCover and as that did not occur the resignation was invalid which then led to the Applicant submitting 
a second resignation to the Respondent. 

27 The Applicant also says that when clause 4 and 5 of the Deed are read together it is clear that no consideration was given by 
the Respondent for the resignation so that there is no binding contractual agreement.  Further it is contended on behalf of the 
Applicant that the Respondent has participated in and entertained further claims by the Applicant by entering into negotiations 
for payment of pro-rata annual leave.   

28 The Applicant says that the jurisdictional issue should be dismissed and costs should be awarded to the Applicant as the 
Respondent has no case to challenge the jurisdiction of the Commission to deal with this claim. 

Was the notice dated 11 August 2005 effective to terminate the Contract? 
29 To be valid a notice of termination must specify when the termination is to occur, or must at least make it possible for that to 

be ascertained (McCarry, “Termination of Employment Contracts by Notice” (1986) 60 ALJ 78 at 79 and the cases cited 
therein).  If the notice is conditional, the condition must be satisfied (McCarry, op cit at 85).  A notice of termination which is 
invalid is, at law, a repudiation but can bring the contract to an end if the invalid notice is accepted by the other party 
(McCarry, op cit at 81 and 85.  See also Macken, O’Grady, Sappideen and Warburton, “Law of Employment” (5th Edition) at 
173 to 174). 

30 In this matter the notice was invalid as the time set for the notice period could not expire as the condition that the Deed be 
approved by WorkCover could not be satisfied.  However, the evidence given by Mr Lombardi makes it clear that the notice to 
resign was accepted by him on behalf of the Respondent as an agreement was reached between the Applicant and the 
Respondent at the conference on 2 August 2005 that the Applicant would resign.  Consequently, I find that the Applicant’s 
employment was terminated when the notice signed by the Applicant on 11 August 2005 was accepted by the Respondent. 

Estoppel by Deed 
31 An unimpeached compromise puts to an end the dispute or disputes from which it arose (Prudential Assurance Co Ltd v 

McBains Cooper [2000] 1 WLR 2000 at 2005 CA).  What constitutes the dispute or disputes resolved by the compromise 
which was effected by the Deed made on 11 August 2005 turns on the terms of the Deed.  Clause B of the Deed under the 
heading “WHEREAS”, defines the alleged disability as a claim for compensation pursuant to the Workers' Compensation and 
Injury Management Act 1981 made by the Applicant on 10 May 2005 wherein he claimed to suffer “stress” including 
symptoms of anxiety, panic and sleep disturbance.  “The Settlement” is defined in clause J of the Deed as an agreement to 
settle all past, present and future claims the Applicant may have for workers’ compensation pursuant to the Workers' 
Compensation and Injury Management Act 1981 and damages at common law, in respect of the alleged disability by payment 
of $X to the Applicant by Allianz.  Clauses 4, 5 and 6 of the Deed plainly only act as a bar against the Applicant from 
instituting or maintaining proceedings in respect of the alleged disability. 

32 In the light of the express provisions of the Deed, the Respondent’s argument that the Applicant is estopped by the terms of the 
Deed from instituting this application fails as the terms of the compromise to settle the Applicant’s workers’ compensation 
claim is limited to his alleged stress disability. 

Estoppel by conduct 
33 A person will be prevented from departing from an assumption, representation or promise or assurance which he or she has 

encouraged or made if it would be unconscionable to do so in the circumstances.  For the doctrine to apply there must be 
detrimental reliance by the one party and unconscionable conduct by the other.  The foundation underlying estoppel by conduct 
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is the concept of unconscionability.  Equitable estoppel arises to operate on representations or promises as to future conduct.  
Brennan J (as he then was) in Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 at 428-429 described the 
requirements in the following way: 

“In my opinion, to establish an equitable estoppel, it is necessary for a plaintiff to prove that (1) the plaintiff assumed that 
a particular legal relationship then existed between the plaintiff and the defendant or expected that a particular legal 
relationship would exist between them and, in the latter case, that the defendant would not be free to withdraw from the 
expected legal relationship; (2) the defendant has induced the plaintiff to adopt that assumption or expectation; (3) the 
plaintiff acts or abstains from acting in reliance on the assumption or expectation; (4) the defendant knew or intended him 
to do so; (5) the plaintiff’s action or inaction will occasion detriment if the assumption or expectation is not fulfilled; and 
(6) the defendant has failed to act to avoid that detriment whether by fulfilling the assumption or expectation or 
otherwise.” 

34 In Grundt v Great Boulder Pty Gold Mines Ltd (1937) 59 CLR 641, Dixon J (as he then was) spoke of the detriment necessary 
to establish an estoppel.  At page 674 he said: 

“One condition appears always to be indispensable. That other must have so acted or abstained from acting upon the 
footing of the state of affairs assumed that he would suffer a detriment if the opposite party were afterwards allowed to set 
up rights against him inconsistent with the assumption.  In stating this essential condition, particularly where the estoppel 
flows from representation, it is often said simply that the party asserting the estoppel must have been induced to act to his 
detriment.  Although substantially such a statement is correct and leads to no misunderstanding, it does not bring out 
clearly the basal purpose of the doctrine.  That purpose is to avoid or prevent a detriment to the party asserting the 
estoppel by compelling the opposite party to adhere to the assumption upon which the former acted or abstained from 
acting.  This means that the real detriment or harm from which the law seeks to give protection is that which would flow 
from the change of position if the assumption were deserted that led to it.  So long as the assumption is adhered to, the 
party who altered his situation upon the faith of it cannot complain.  His complaint is that when afterwards the other party 
makes a different state of affairs the basis of an assertion of right against him then, if it is allowed, his own original 
change of position will operate as a detriment.” 

35 It is not sufficient that the person to whom the promise is made has merely relied upon the promise.  As Mason CJ and 
Wilson J in Waltons Stores (Interstate) Ltd v Maher (op cit) at 406 observed a: 

“… failure to fulfil a promise does not of itself amount to unconscionable conduct, mere reliance of an executory promise 
to do something, resulting in the promisee changing his position or suffering detriment, does not bring promissory 
estoppel into play.  Something more would be required.” 

36 The Respondent says it relied upon the Applicant’s representation that he did not wish to pursue the fact that he was demoted.  
This representation was made by the Applicant by filing a Notice of Discontinuance in Appl 185 of 2005.  Further, the 
Respondent relied upon the Applicant’s agreement to resign on 2 August 2005 by accepting the Applicant’s resignation dated 
11 August 2005.  By the Applicant’s conduct the Respondent says it is and was entitled to rely upon the assumption that all 
disputes arising from the Applicant’s demotion and subsequent alleged stress had come to an end.   

37 It appears clear that the decision of the Applicant to discontinue Appl 185 of 2005 was made without any discussion with the 
Respondent.  Further it is clear that the decision by the Applicant to agree to resign on 2 August 2005 was made by the 
Applicant when he was represented and not in the presence of the Respondent’s representatives.  The filing of the Notice of 
Discontinuance in Appl 185 of 2005 and the agreement to resign must be considered in light of the Applicant’s claim in this 
matter.  In paragraph 19 of the Statement of Claim the Applicant alleges several acts of unfairness which all are said to have 
occurred prior to the Applicant submitting a workers’ compensation claim on 19 May 2005 and prior to the Applicant filing the 
Notice of Discontinuance dated 14 June 2005 through his agent Workclaims Australia in Appl 185 of 2005.  Consequently, I 
am satisfied through this course of action the Applicant represented that he did not intend to pursue his claim in the 
Commission that he was unfairly dismissed on grounds that he was demoted.  However, is there evidence that the Respondent 
has or will suffer a detriment by the Applicant departing from his representations?  If this matter is to proceed and the 
Respondent successfully defends an application for an extension of time to bring the claim or alternatively defends the claim 
on its merits, the Respondent is unable to be recompensed by an order for costs as the Commission has no power to make an 
order for costs for the services of an agent (see s 27(1)(c) of the Act).  Consequently, the Respondent may suffer a detriment if 
the Applicant’s claim is to proceed.   

38 Whilst it is clear that the Respondent has relied upon those representations, in the sense of concluding that all action by the 
Applicant against the Respondent had been concluded, the crucial issue to be determined by the Commission is whether the 
Respondent has relied upon the representation in the sense of changing its position or taking some action.  It is apparent from 
the evidence that there is a dispute about an amount of pro-rata annual leave that should be paid to the Applicant as a 
consequence of his resignation.  I do not accept that the claim for pro-rata annual leave is a separate claim, it is simply a claim 
that flows from resignation which has been accepted by the Respondent.  I am not satisfied that the Respondent acted or 
abstained from acting in reliance on the representations by the Applicant.  There is no evidence before me that the Respondent 
did anything other than conclude that all matters in dispute had come to an end.  After reaching that conclusion the Respondent 
did nothing which can be characterised as an act in reliance or abstaining from acting in reliance on the representations. 

39 For the reasons set out above I will dismiss the Respondent’s application that the Applicant’s claim be struck out and I will list 
the application for a hearing as to whether the application is out of time and, if so, whether an extension of time should be 
granted. 

40 The applications for costs by the parties will be reserved. 
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2006 WAIRC 04184 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WAYNE SHORTLAND 
APPLICANT 

-v- 
LOMBARDI NOMINEES PTY LTD T/AS HOWARD PORTER 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 13 APRIL 2006 
FILE NO/S U 135 OF 2005 
CITATION NO. 2006 WAIRC 04184 
 

Result Dismissed 
Representation 
Applicant Mr R W Clohessy (as agent) 
Respondent Mr R H Gifford (as agent) 
 

Order 
HAVING heard Mr Clohessy as agent on behalf of the Applicant and Mr Gifford as agent on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby:– 

 ORDERS that the Respondent's application that the Applicant's claim be struck out is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2006 WAIRC 04208 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN MICHAEL UDALL 
APPLICANT 

-v- 
SHARON ANN FAULKNER AND BASIL HECTOR FAULKNER T/A A.A.C. PROCESS 
SERVERS AND AS BOUVARD COLLECTION AGENCY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD FRIDAY, 27 JANUARY 2006, THURSDAY, 23 MARCH 2006 
DELIVERED WEDNESDAY, 19 APRIL 2006 
FILE NO. U 292 OF 2005 
CITATION NO. 2006 WAIRC 04208 
 

CatchWords Industrial law – termination of employment – harsh, oppressive and unfair dismissal – application 
referred outside of 28 day time limit – relevant principles to be applied – application dismissed – 
Industrial Relations Act 1979 (WA) – s.29(1)(b)(i), (2) and (3) 

Result Application dismissed 
Representation  
Applicant Mr M.D. Evans and Mr R. Bower (of counsel) 
Respondent Ms H. Hussey (of counsel) 
 

Reasons for Decision 
1 John Michael Udall (“the applicant”) commenced employment with Sharon Ann Faulkner and Basil Hector Faulkner t/a 

A.A.C. Process Servers and as Bouvard Collection Agency (“the respondent”) as a Process Server and Collections Officer on 
27 July 2004.  His employment was terminated by the respondent on 12 August 2005.  On 15 December 2005 the applicant 
referred to the Commission a claim that on 12 August 2005 he had been harshly, oppressively and unfairly dismissed by the 
respondent.  The Industrial Relations Act, 1979 (“the Act”) requires such a claim to have been lodged within 28 days of the 
day the applicant’s employment was terminated.  This matter was filed in the Registry on 15 December 2005, some 97 days 
out of time. 

2 This matter was first listed for hearing under s.29(3) of the Act to determine whether the matter ought be accepted outside the 
28 day period required under the Act.  The applicant sought and was granted an adjournment of proceedings on the day of the 
hearing. 

3 The Commission then listed the matter on 27 March 2006 for the applicant to show cause why the matter ought not be 
dismissed for want of prosecution.  Having heard from the parties on this issue the Commission determined the matter would 
not be dismissed for want of prosecution and proceeded to hear from each party on whether the Commission ought exercise its 
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discretion and accept the matter outside of 28 day period.  Both parties were present and neither party objected to the 
Commission proceeding to hear the s.29(3) matter.  The Commission indicated, following the hearing, the application would 
not be accepted out of time and reasons would issue later.  These are those reasons. 

Relevant background to proceedings before the Commission 
4 The parties were notified on 11 January 2006 of the out of time hearing listing for 27 January 2006.  At the hearing counsel for 

the applicant sought an adjournment of the proceedings on the basis that his client was in Indonesia and would not be returning 
until 7 February 2006, a fact known to counsel for some time prior. 

5 The respondent opposed the adjournment submitting that some 9 working days had lapsed between notification of the hearing 
and the hearing itself.  Neither the Commission nor the respondent had been advised of the applicant’s intention to seek an 
adjournment and it was the respondent’s submission that the expense of a further hearing would prejudice the respondent. 

6 Taking into consideration the submissions of the parties, on balance, the Commission granted the adjournment on 27 January 
2006. 

Applicant’s submissions 
7 At the hearing on 23 March 2006 counsel for the applicant submitted in response to whether the application ought be dismissed 

for want of prosecution that such dismissal without proper consideration of the circumstances would deprive the applicant of 
possible redress in the case of harsh, oppressive or unfair dismissal.  In this case it was argued, consequential prejudice 
suffered by the applicant would be far greater than any that might be suffered by the respondent particularly give the dismissal 
had been summary in nature and, it was submitted, lacked procedural fairness. 

8 In respect of the application to extend the time in which to file an application the applicant submitted actions in relation to the 
claim had proceeded as expeditiously as possible, given the circumstances of family affairs, personal commitments, financial 
restraints and emotional trauma experience following the dismissal.  Correspondence forwarded to the respondent following 
the termination placed the respondent on notice of possible recourse that may be sought by the applicant through Commission 
proceedings.  Given that the respondent in this case had been put on alert as to the action being commenced then in respect of 
notice the respondent had not been prejudiced. 

9 Counsel for the applicant then went on to address the merits of the matter; the summary nature of the dismissal without 
procedural fairness, asserting that at no stage was the employee given a reasonable opportunity to respond to the allegations of 
misconduct.  The discretionary component reflected in decisions by the Commission of this nature are outlined in the 
principles in Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298.  Making its submissions counsel for the applicant 
submitted it would be unfair not to extend the time to allow for the filing of this matter.   

Respondent’s submissions 
10 With respect to whether the matter ought be dismissed for want of prosecution the respondent submitted there had been some 

cost and hardship in initially having to deal with an extremely late application and subsequently in terms of the applicant’s 
request for adjournment without notice.   

11 The respondent submitted, on the question of whether the application ought be accepted out of time, that there had been an 
inordinate and inexcusable delay.  It was submitted by the applicant’s counsel there had been financial distress suffered. 
Counsel for the respondent submitted the Commission had received no supporting documentation to that effect.   

12 The respondent submitted some correspondence had been received from the applicant ten days following the termination back 
in August 2005.  Following receipt of the correspondence the respondent had had no further contact from the applicant for 
some 87 days.  It was submitted by the respondent that none of the correspondence received from the applicant had contested 
the termination.   

13 In this case, the respondent submitted there were real risks to going to a fair trial.  Recall back to circumstances surrounding 
the dismissal will be difficult given the length of time and the respondent would be placed at some disadvantage. 

14 The Commissioner was referred to the principles reflected in decisions of the Commission where in all cases of unfair 
dismissal the Commission is obliged to act quickly given it is not unusual for persons’ recollections of events as time passes to 
become unreliable.  This can become of little assistance to the Commission when dealing with such a claim.  Final submissions 
were made by the respondent in relation to public interest. 

Conclusion 
15 In making its determination the Commission has had regard for the submissions of the parties and the principles reflected in 

Malik v Paul Albert, Director General, Department of Western Australia (2004) 84 WAIG 683.  The principles the 
Commission is required to consider as to whether to accept a referral for the claim for unfair dismissal out of time under 
s.29(3) of the Act are set out, in particular in the judgment of Steytler J. at (p. 684) where reference is made to: 

“Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period should 
be extended.  The prima facie position is that the time limit should be complied with unless there is an acceptable 
explanation of the delay which makes it equitable to so extend. 
Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It will 
show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 
Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of time. 
The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
The merits of the substantive application may be taken into account in determining whether to grant an extension of 
time. 
Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise of 
the Court’s discretion.” 

16 Central to such a decision by the Commission is the concept of fairness.  Fairness must involve fairness to all having regard to 
the employee, the employer and issues of public interest. 

17 In this matter, the application is out of time by some 97 days.  There has been an inordinate delay and the respondent was 
entitled to believe that after the expiration of 28 days there was no application. 

18 Going into the reason for the delay, it appears that the applicant’s principle reasons for delay arose out of family affairs, 
personal commitments, financial restraints and an emotional trauma experience following his own dismissal.  No evidence was 
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submitted to this effect however the Commission has had regard for the circumstances and such matters are relevant in the 
considerations of this nature by the Commission. 

19 The Commission finds in this matter, even though it accepts the submissions that the applicant suffered some emotional 
trauma, to extend the period out to 97 days is, having regard for all other factors, unacceptable.  Relevant to the Commission’s 
determination has been that in the correspondence submitted by the applicant to the respondent immediately following his 
termination at no stage was the termination contested.  The Commission so finds. 

20 As to the issue of prejudice.  In this particular case, the respondent had no knowledge the claim was being contested until some 
87 days had lapsed.  The Commission has considered the issue of prejudice to each of the parties and finds in these 
proceedings prejudice to the respondent outweighs prejudice to the applicant. 

21 It is clear to the Commission that the time limits imposed by the Act are to be complied with and on the facts of the matter this 
has not occurred.  An extension of time in matters such as this is not to be automatic and a discretion resides with the 
Commission to enable it to do justice between the parties.  Not only is the length of delay extensive in the Commission’s view 
the explanation by the applicant is less than convincing.  The Commission finds the applicant took no steps to contest the 
termination by raising the issue with the respondent.  

22 The Commission is concerned with difficulties that may arise at hearing given the length of time since 12 August 2005, the day 
the applicant was terminated.  

23 The tests set out in the Malik decision (op.cit) have not been met in this matter or at least not in the submissions that the 
applicant has put to the Commission during proceedings.  For those reasons the application for extension of time to file the 
application will not be granted and an Minute of Order dismissing the application will now issue. 

 

2006 WAIRC 04260 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN MICHAEL UDALL 
APPLICANT 

-v- 
SHARON ANN FAULKNER AND BASIL HECTOR FAULKNER T/A A.A.C. PROCESS 
SERVERS AND AS BOUVARD COLLECTION AGENCY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 28 APRIL 2006 
FILE NO U 292 OF 2005 
CITATION NO. 2006 WAIRC 04260 
 

Result Dismissed 
 

Order 
HAVING heard Mr M.D. Evans and Mr R. Bower (of counsel) who appeared on behalf of the applicant and Ms H. Hussey (of 
counsel) on behalf of the respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders - 

THAT the application made under s.29(1)(b)(i) be, and is hereby dismissed. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2006 WAIRC 04233 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GARTH JASON WATERS 
APPLICANT 

-v- 
TAIPAN PUMPS PTY LTD (ACN 097 145 527) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
HEARD WEDNESDAY, 21 DECEMBER 2005, TUESDAY, 31 JANUARY 2006, WEDNESDAY, 29 

MARCH 2006 
DELIVERED MONDAY, 24 APRIL 2006 
FILE NO. U 108 OF 2005 
CITATION NO. 2006 WAIRC 04233 
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CatchWords Industrial Law (WA) – Claim of harsh, oppressive and unfair dismissal – Issues in relation to 
applicant’s conduct – Application to adjourn pending the outcome of the Supreme Court proceedings 
granted - Whether public interest for both jurisdictions to proceed considered – Industrial Relations 
Act 1979 (WA) s 27(1)(b)(i)  

Result Matter adjourned 
Representation  
Applicant Mr R. Bower of counsel 
Respondent Mr P. Patterson of counsel 
 

Reasons for Decision 
1 This is an application filed on 13 October 2005 by which the applicant claims that he was harshly, oppressively or unfairly 

dismissed from his employment with the respondent.  The applicant says that he was employed by the respondent for some two 
years and that he was purportedly dismissed on 15 September 2005 on the grounds that the respondent alleges that his actions 
whilst employed by the respondent breached his fiduciary duties to the respondent. 

2 The respondent says that the applicant was a director of the respondent along with two others and that by reason of his 
employment he owed fiduciary obligations to the respondent.  The respondent says that on 10 June 2005, a company named 
Global Mining Products Pty Ltd was registered.  The sole director and shareholder of that company was the applicant’s wife, 
Beverley Ann Waters.  It is alleged that the applicant engaged in conduct which had the effect of diverting equipment and sales 
from the respondent’s business to Global Mining Products Pty Ltd.   

3 On 19 September 2005, the respondent took a matter to the Supreme Court of Western Australia (CIV 2123 of 2005), dealing 
with that issue pursuant to the Corporations Act 2001.  In the matter before the Supreme Court, the respondent seeks damages 
and an injunction against the applicant and Global Mining Products Pty Ltd.  On 6 October 2005, the Supreme Court issued an 
interlocutory injunction against the applicant and Global Mining Products Pty Ltd.  Since that time, the proceedings before the 
Supreme Court have proceeded through various stages. 

4 The respondent says that the unfair dismissal claim should not proceed before the Commission but should be adjourned 
pending the outcome of the Supreme Court matter.  The applicant on the other hand seeks to proceed with his application 
before the Commission. 

5 The Commission convened on 29 March 2006 to hear from the parties as to whether the application ought be adjourned 
pending the outcome of the Supreme Court proceedings or whether it ought be listed for hearing and determination.   

6 The applicant relies on a decision of Beech C, as he then was, in Portolesi v Fini Group (77 WAIG 1537) in particular by 
reference to s.34(3) of the Industrial Relations Act 1979 (“the IR Act”).  The applicant says the Commission should not defer 
to a superior court and that there is more prejudice to the applicant in the delay in this matter than there would be to the 
respondent. 

7 The applicant says that whilst reinstatement is not sought, and that a more expeditious hearing of the matter would be sought 
were he seeking reinstatement, that should not make any real difference to the matter proceeding in the normal course and that 
there is no particular reason to adjourn. 

8 The respondent says that there is no claim by the applicant that he will suffer any detriment by the matter not proceeding at this 
point.  He seeks compensation and not reinstatement.  There is no suggestion that the applicant is in financial difficulties such 
that the matter ought proceed.   

9 The respondent says that s.34 of the IR Act has no bearing on this matter but that the case in Portolesi (supra) was one where 
that there was an application to the Supreme Court to remove the case from the Commission.   

10 The respondent says that the appropriate test is Myers v Myers (1969 WAR 19) and that the Commission has the discretion to 
adjourn pursuant to s.27 of the IR Act.  The question of prejudice is the significant issue according to the respondent and it is 
that the Supreme Court action is moving slowly because the applicant is said to be slowing it down because the applicant 
wishes to proceed in the Commission’s jurisdiction.  The respondent is concerned that as the issue before the Commission will 
be essentially the same as lies before the Supreme Court, that the calling of evidence before the Commission to determine the 
claim of unfair dismissal may raise a question of issue estoppel in the Supreme Court proceedings.  The Supreme Court is 
specifically empowered to deal with allegations of breaches of the corporations law which is the essence of the respondent’s 
complaint about the applicant.  The respondent says there is potential prejudice to it where as there is no prejudice to the 
applicant.   

11 The applicant denies that he is seeking to delay the matter in the Supreme Court and says that the matter is being progressed in 
the normal way.   

Consideration 
12 The issue before Beech C in Portolesi (supra) related to the provisions of s.34 of the IR Act in circumstances where the 

respondent in that matter had applied to the Supreme Court for a stay against the Commission.  That is not the case here.   
13 The appropriate test in this matter is that set out in Myers v Myers (page 21); 

“Where the refusal of an adjournment would result in serious injustice to one party, an adjournment should be 
granted unless in turn this would mean serious injustice to the other party.” 

14 The parties are in dispute as to the applicant’s conduct and the respondent’s response to it being the dismissal.  The Statement 
of Claim before the Supreme Court in CIV 2123 of 2005 relates to a claim for damages involving allegations as to the 
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applicant’s conduct and he is said to have breached his fiduciary obligations to the respondent.  Those same allegations lead to 
the dismissal which gave rise to this claim. 

15 It is clear to me that the facts of the matter before the Commission are the same as those which would be relied upon before the 
Supreme Court.  The Supreme Court and the Commission would both be capable of making findings as to the facts as to the 
applicant’s conduct.  The Commission would do this for the purposes of determining whether the dismissal was unfair.  On the 
other hand, the Supreme Court proceedings are for the purposes of determining whether the applicant has breached his 
fiduciary duties to the respondent and the respondent seeks damages for that alleged conduct.  The two matters appear to be the 
opposite sides of the same coin except to the extent that should the matter be determined by this Commission, it will be able to 
determine whether the applicant has been unfairly dismissed and ought be paid compensation.  However, it will not be able to 
resolve the issue of damage to the respondent for which damages might be due whereas the Supreme Court will be able to 
determine the applicant’s conduct and whether damages are due to the respondent, but not whether he has been unfairly 
dismissed and if so, compensate him accordingly.  Part of the difficulty of this matter proceeding before the Commission is 
that both jurisdictions will be faced with the requirement to make findings of fact.  It would be contrary to the public interest 
for both jurisdictions to proceed to determine the same facts.  The Supreme Court is the court which is empowered to deal with 
matters relating to the corporations law and the requirements on employees and directors which flow from that. 

16 In all of the circumstances, I am not satisfied that should this matter be adjourned pending the outcome of the Supreme Court 
proceedings the applicant would suffer greater detriment than the respondent would if the matter proceeds to hearing. 

 

SECTION 29(1)(B)—Notation of— 

Parties Number Commissioner Result 
Alexander S.K. Richards Sudesh Sivadass; Director 

Debsan Pty Ltd 
APPL 272/2005 Commissioner S M 

Mayman 
Application 
dismissed 

Barbara Ann Dueckershoff Centrecare U 316/2005 Commissioner S J Kenner Application 
discontinued 
by leave 

Barbara Pitt Cheers Bar and Grill U 105/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Bobbi McGeachin Susan Teo c/o "T" Street U 143/2006 Commissioner J L 
Harrison 

Discontinued 

Bryan Eden Hampton Transport 
Services 

U 179/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Charles James Harrison Flexiglass Challenge B 313/2005 Commissioner S Wood Application 
discontinued 

Charles James Harrison Flexiglass Challenge U 313/2005 Commissioner S Wood Application 
discontinued 

Chris Negus Adderley Bay Pty Ltd t/a 
Blockbuster Video Ocean 
Reef 

U 210/2006 Commissioner P E Scott Application 
Withdrawn by 
Leave 

Christie Ellen Broderick The Albany & Districts 
Skills Training Committee 
Incorporated 

U 321/2005 Commissioner P E Scott Application 
Dismissed 

Duncan John Co-Cliff Department of Education 
and Training 

APPL 720/2005 Commissioner J L 
Harrison 

Discontinued 

Erin Bender Pelet Pty Ltd ATF KG & 
LM Harrison Family Trust  
T/A Realty Executives 
Harrison and Associates 

B 114/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Felipe Bulnes Becker Entertainment Pty 
Ltd ACN 073 853 371 

U 37/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Frances Kathleen Stretch Bunbury Pathology Pty 
Ltd 

U 276/2005 Commissioner S M 
Mayman 

Application 
discontinued 

Garry Thomas Stapleton West Coast Form Work U 59/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Gary Paul Wilson Roger David Stores Pty 
Ltd (ABN 95 004 091 
016) 

U 60/2006 Commissioner J L 
Harrison 

Discontinued 
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Parties Number Commissioner Result 

Gary Waddle Challenger TAFE U 94/2006 Commissioner S Wood Application 
discontinued 

Goran Mitreski Delta Engineering George 
Trpevski 

U 80/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Ian Cornelius Jacob Schultink Mount Gibson Mining 
Limited 

APPL 154/2005 Commissioner S M 
Mayman 

Application 
discontinued 

Janice Margaret Bowe Centro Group Pty Ltd T/as 
Centro Insurance and Risk 
Managers (ABN 
22090113536) 

U 280/2006 Commissioner S J Kenner Discontinued 

Jeremy Gunnell D G Boyes Mechanical 
Pty Ltd 

U 78/2006 Commissioner S J Kenner Application 
discontinued 

John Adrian Bamford Belrose Care B 335/2005 Commissioner S J Kenner Application 
discontinued 
by leave 

Kathleen Wright Bonmore t/a Superchem 
Pharmacy 

U 144/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Kevin Ernest Campedelli Sunfield Enterprises P/L U 92/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Kevin Ernest Campedelli Sunfield Enterprises P/L B 92/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Kevin George Glossop Ramsay Health Care 
Australia Pty Ltd T/A 
Hollywood Private 
Hospital 

APPL 896/2005 Commissioner J L 
Harrison 

Discontinued 

Kimdarren Earnshaw Doug Healey U 173/2005 Commissioner J L 
Harrison 

Discontinued 

Krishna Thavarasan Water Corporation APPL 748/2005 Commissioner S Wood Application 
discontinued 

Leah Marjurie Grida CTI Logistics B 74/2006 Commissioner S Wood Application 
discontinued 

Leah Marjurie Grida CTI Logistics U 74/2006 Commissioner S Wood Application 
discontinued 

Loc Phu Nguyen Better Wear Welding Pty 
Ltd 

U 89/2005 Commissioner S M 
Mayman 

Application 
discontinued 

Lorraine Grey St Paul's School U 330/2005 Commissioner J L 
Harrison 

Discontinued 

Max Peter Popovic Spotless Services 
Australia Limited ACN 
005 309 320 

U 139/2005 Commissioner S J Kenner Application 
discontinued 
by leave 

Melinda Webb Soda Cafe / Trigg Pizza U 43/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Miles Edward D Houghton Modena Pty Ltd U 256/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Nat Raisbeck-Brown Kimberley Regional Fire 
Management Project 

U 203/2005 Commissioner S M 
Mayman 

Application 
discontinued 

Pamela Kaye Carter Baptistcare Moonya 
Nursing Home 

U 243/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Patricia Scott Dr Daryl Stephens Pty Ltd 
t/a Cove Consultancy & 
Mandurah Urology 

U 3/2005 Commissioner J H Smith Dismissed 

Peter Tambayong Alexander Education 
Group 

B 190/2006 Commissioner S Wood Application 
discontinued 

Peter William John Doherty Transfield Services U 294/2005 Commissioner J L 
Harrison 

Discontinued 

Phil Harshaw Kingston Bridge 
Engineering Pty Ltd 

U 163/2006 Commissioner J L 
Harrison 

Discontinued 
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Parties Number Commissioner Result 

Robert McLaughlin Kerry Chalanor Lumley 
General Insurance 

APPL 506/2005 Commissioner S M 
Mayman 

Application 
struck out for 
want of 
prosecution 

Rowena Bowland Darrell Lea Chocolates U 88/2006 Commissioner P E Scott Application 
Dismissed 

Russell Norman Williams Tony Welk Transport 
Kambalda 

U 277/2006 Commissioner J L 
Harrison 

Discontinued 

Ruth Rebekah Armitage Westco Jeans Pty Ltd t/a 
Novo Shoes 

U 15/2006 Commissioner J L 
Harrison 

Discontinued 

Samantha Love Century 21 Aim Realty U 286/2005 Commissioner S Wood Application 
dismissed for 
want of 
prosecution 

Sarah Wickham Avonvale Pty Ltd as 
trustee for the Marder 
Service Trust 

U 63/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Scott Male Placer Dome Kalgoorlie 
Limited 

U 254/2005 Commissioner J L 
Harrison 

Discontinued 

Simon Edward Hinton Brian McNamara Director 
Wentworth Beach Houses 
& Country Homes 

B 153/2005 Commissioner J L 
Harrison 

Dismissed 

Simon Inglis Spectrum Data B 90/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Simon Inglis Spectrum Data U 90/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Tegan Anne Page The Albany & Districts 
Skills Training Committee 
Incorporated 

U 325/2005 Commissioner P E Scott Application 
Dismissed 

Wayne John  Harling Topchan Pty Ltd B 115/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Wendy Carey BGC Australia U 91/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

 

CONFERENCES—Matters referred— 

2006 WAIRC 04186 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 1 DECEMBER 2005, MONDAY, 20 MARCH 2006, WEDNESDAY, 29 MARCH 

2006 
DELIVERED THURSDAY, 13 APRIL 2006 
FILE NO. CR 13 OF 2004 
CITATION NO. 2006 WAIRC 04186 
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Catchwords Industrial law - Right of entry - Application for costs - Whether order for costs should be awarded by 
Commission - State and federal jurisdiction - Principles applied - Present case does not fit the extreme 
circumstances criteria warranting costs order - Application dismissed - Industrial Relations Act 1979 
(WA) s 26, s 27(1)(c), s 44, s 49H; Industrial Relations Commission Regulations 1985 reg 79; 
Workplace Relations Act 1996 (Cth) s 16, s 347 (repealed), s 824; Workplace Relations Amendment 
(Work Choices) Act 2005 (Cth); Workplace Relations Regulations 2006 reg 1.2(2); Judiciary Act 
1903 s 39  

Result Order issued 
Representation  
Applicant Mr T Kucera of counsel instructed by the Construction, Forestry, Mining & Energy Union of Workers 
First Respondent Mr D Parker of counsel instructed by Blake Dawson Waldron Solicitors  
Second Respondent Mr D Heldsinger of counsel instructed by David Heldsinger Barristers and Solicitors 
 

Reasons for Decision 
1 The present proceedings have some history.  The application originated in January 2004 with a claim by the applicant that 

the respondents had denied it a lawful right to enter premises at a construction site for an ammonia plant in the North 
West of this State.  In the substantive proceedings the applicant claimed a lawful right to enter the premises pursuant to s 
49H of the Industrial Relations Act 1979 (“the Act”).  The applicant was successful in the proceedings and the 
Commission published a declaration to that effect: The Construction, Forestry, Mining & Energy Union of Workers v 
SNC-Lavalin (SA) Inc & Other (2005) 85 WAIG 139; 145; 146; 

2 There were also proceedings commenced by the respondents in the Federal Court of Australia, in an attempt to prevent 
the applicants exercising a right of entry in accordance with the Commission's declaration.  Those proceedings ultimately 
failed.  The defence mounted by the respondents to the applicant's claimed right of entry under the Act, that being an 
alleged inconsistency between the right of entry regimes under the Act and that contained in the then Workplace 
Relations Act 1996 (Cth) (“the WRA”), was rejected by French J in the Federal Court proceedings: BGC Contracting Pty 
Ltd v The Construction, Forestry, Mining & Energy Union of Workers (2005) 143 IR 34). 

3 Pursuant to a liberty granted the applicant now brings a claim for costs against the respondents under the Act.  The 
Commission was advised by the applicant and it was not disputed by the respondents that a purported appeal of the 
decision of the Commission in this application to the Federal Court by one respondent, SNC Lavalin (SA) Inc (“SNC”) 
(application W75 of 2004), was not proceeded with.  The applicant therefore contended that there is now no barrier to the 
Commission entertaining its claim for costs. 

4 A number of grounds are advanced in support of the applicant's claim for costs.  It is asserted that the respondents failed 
to admit relevant facts as contained in a notice to admit filed by the applicant in the substantive proceedings.  The 
applicant says it was therefore required to establish the facts set out in the notice.  It was also submitted by the applicant 
in its grounds that the respondents defended the application frivolously and without reasonable cause.  The basis for this 
proposition was founded upon a number of particulars.  These included that it was said that up until the opening of the 
respondents’ cases at the proceedings in Karratha, two defences were relied upon.  The first was a defence based upon an 
interpretation of s 49H of the Act and the second being an alleged inconsistency between the right of entry provisions 
contained in the Act and the WRA.  The latter was founded on an assertion that relevant employees were employed 
pursuant to Australian Workplace Agreements made under the WRA.   

5 It was further said that the respondents failed to put a no case submission at the conclusion of the applicant's case, but 
rather opened their cases and chose to call no evidence. Thus no evidence was led to establish the factual foundation for 
the respondents’ defences.  It was further said that if either of the respondents had no evidence or had no intention of 
calling such evidence, then they ought to have informed the Commission of this and the proceedings could have been 
heard in Perth thereby obviating the incurring of costs in connection with those proceedings.  A bill of costs was filed by 
the applicant claiming costs in the sum of $13,726.41.  An amended bill of costs was subsequently filed by the applicant, 
reducing the costs claimed to $4,715.41.  These costs included costs for air travel, accommodation and miscellaneous 
expenses in connection with attending the Karratha proceedings. 

6 The costs application proceeded largely by way of written submissions.  The parties were afforded the opportunity to 
make further brief oral submissions which they did.  Furthermore, an affidavit of Mr Timothy Kucera was filed by the 
applicant in support of its application for costs.  Annexed to the affidavit were various documents in relation to the 
expenses claimed. 

Contentions of Parties 
7 The applicant submitted that the listing of the application in Karratha on 23 February 2004 was particularly at the request 

of two of the then respondents Shamrock Holdings Pty Ltd trading as Killarnee Formwork (“Killarnee”) and BGC 
Contracting Pty Ltd (“BGC”).  It was submitted by the applicant that this request was pressed by the then counsel for 
BGC and Killarnee, Mr Hotchkin, late in the week prior to the matter being heard.  The applicant submitted that the 
request by Mr Hotchkin was expressly made to enable the Commission to ascertain the wishes of the relevant employees 
working on the site, as that related to one of the respondents’ defences to the applicant's claim, that being the proper 
construction of s 49H of the Act.  The applicant said that it made submissions at this time that it was not necessary for the 
matter to be heard in Karratha, if the interpretation point was dealt with as a preliminary issue.  If the applicant's 
construction was preferred by the Commission, evidence of the employees’ wishes would be irrelevant.   

8 Furthermore, the applicant filed a notice to admit on 11 February 2004, prior to the hearing of the matter, in accordance 
with regulation 79 of the then Industrial Relations Commission Regulations 1985.  The respondents failed to answer the 
notice to admit, either prior to or at the hearing in Karratha on 23 February 2004.  Counsel for BGC and Killarnee, by 
letter dated 13 February 2004, advised the applicant that its notice to admit was not accepted as a basis for the 
proceedings to not be heard in Karratha. 

9 In relation to the proceedings themselves, the applicant referred to the evidence which it called from a Perth based 
organiser, Mr Buchan.  It was contended that but for the respondents’ request to have the matter heard in Karratha, in 
particular that of Killarnee and BGC, Mr Buchan's evidence could have been adduced in Perth, given the failure by the 
respondents to reply to the applicant's notice to admit within the time specified under the regulations.  The applicant also 
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referred to the conduct of the respondents in the proceedings in Karratha.  It submitted that the respondents called no 
evidence nor put any submissions in relation to their defences raised in their notices of answer, which included the issue 
of the construction of s 49H of the Act and the alleged inconsistency between the terms of the Act and the WRA as to 
right of entry.  The only submissions put by the respondents were to the effect that the applicant had failed to establish its 
case, a finding not upheld by the Commission.   

10 As to the relevant principles concerning costs in this Commission, pursuant to s 27(1)(c) of the Act, the applicant referred 
to decisions of the Full Bench such as The Construction, Forestry, Mining, Energy, Timberyards, Sawmills and Wood 
Workers Union of Australia - Western Australian Branch (1998) 78 WAIG 1581 and Brailey v Mendex Pty Ltd (1993) 73 
WAIG 26, to the effect that an award of costs is an exercise of discretion under s 26 of the Act and that generally in 
industrial matters, costs should not be awarded except in extreme cases. 

11 As to the federal element of the proceedings said to arise, counsel for the applicant submitted that the then s 347(1) of the 
WRA, which limits the making of costs orders except where proceedings are instituted vexatiously or without reasonable 
cause, has no application.  The basis for this submission was that in order for any federal issues to arise in the proceedings 
it was necessary for the respondents to lead some evidence about the existence of AWA's which they did not do so, and 
upon which the Commission made findings. 

12 In terms of the costs to be awarded, the applicant submitted that whilst costs for the professional services of a legal 
practitioner are precluded by s 27(1) (c) of the Act, expenses such as travelling and accommodation costs and the like, 
incurred by counsel, can be recovered. 

13 A number of submissions were made by the first respondent SNC.  As to the Commission’s powers under s 27(1)(c) of 
the Act, submissions were made generally consistent with those of the applicant.   

14 In relation to the notice to admit, the first respondent denied that its failure to admit the facts asserted should warrant the 
making of a costs order.  Furthermore, it was said by counsel that the alleged facts set out in the notice were not material 
to the resolution of the dispute before the Commission and in any event, the applicant failed to adduce evidence to 
establish the matters set out in the notice.  As to the proceedings being conducted in Karratha, the first respondent 
submitted that it never requested that the matter be heard in Karratha and it did not have a view either way where the 
proceedings should be listed for hearing.  The first respondent further submitted that subsequent proceedings in the 
Federal Court, which further dealt with inconsistency arguments between the Act and the WRA, indicated that the 
proceedings were not vexatious or without reasonable cause. 

15 As to the bill of costs itself, the first respondent submitted that claims for accommodation and like expenses incurred by 
the applicant's counsel are not recoverable.  In this respect, counsel referred to Brailey to the effect that “costs” referred to 
in s 27(1)(c) as it applies to the services of any legal practitioner or agent, also includes “expenses” of the kind claimed, 
which are therefore not recoverable under section 27(1)(c) of the Act.  There were also submissions made about the extent 
of costs claimed by the applicant's counsel travelling between Sydney and Perth, and also aspects of expenses claimed for 
Mr Buchan, by reason of him attending in Karratha on other union business, prior to the hearing. 

16 Finally, the first respondent raised the issue of the applicability of the then section 347 of the WRA.  Reliance was placed 
by counsel on a number of authorities including Re McJanet; ex parte Australian Workers Union of Employees, 
Queensland (1997) 74 IR 361; James v South Australia (1927) 40 CLR 1 and Fencott v Mueller (1982 - 83) 152 CLR 
517.  These authorities were referred to in support of the proposition that “a matter arising under this Act” (i.e. the WRA) 
for the purposes of s 347 is to be interpreted broadly to mean a  justiciable controversy identifiable independently of the 
proceedings which are brought for its determination and encompassing all claims within the scope of that controversy.  
This is not limited by reference to the instituted proceedings, but also by the general conduct of the proceedings and the 
pleadings which define the issues arising. 

17 The second respondent Killarnee, represented by different solicitors, made a number of submissions.  As to the relevant 
law, counsel made submissions in relation to s 27(1)(c) of the Act consistent with those made by the other parties.  As to 
the then s 347 of the WRA, the second respondent submitted that the matter before the Commission was “a proceeding...  
in a matter arising under this Act” (the WRA) under s 347 on the basis that a matter of defence raised by the respondents 
enlivens this section: Broad Construction Services (WA) Pty Ltd v The Construction, Forestry, Mining and Energy Union 
of Workers (No 2) [2006] FCA 44 which applied Fencott in relation to this issue.  It was submitted that for these purposes 
the relevant “justiciable controversy” before the Commission also required a determination of the respondents’ defences 
relying upon the WRA and therefore the proceedings fell within the then s 347 of the WRA. 

18 Alternatively, it was submitted that if the Commission considered that the then s 347 of the WRA does not govern the 
present matter, then consistent with relevant authority, under section 27(1)(c) of the Act, no costs order should be made.  
The second respondent submitted that this case does not fall within the terms of an “extreme circumstance” traditionally 
applied by the Commission.  Furthermore, consistent with submissions made by the first respondent, the second 
respondent said that expenses incurred by advocates including counsel, cannot be recovered as such expenses are to be 
regarded as the “costs” of a legal practitioner for the purposes of s 27(1)(c) of the Act: Brailey. 

19 As to the amended bill of costs, counsel for the second respondent also made a number of submissions calling into 
question various aspects of the heads of costs claimed.  As to the notice to admit, similar to the submissions of the first 
respondent, the second respondent submitted that the applicant in any event did not demonstrate that each of the alleged 
facts in the notice were material to the disposition of the proceedings and there was an onus on the applicant to establish 
its case by its own evidence.  Furthermore, the second respondent submitted that the applicant did not notify it that there 
was to be reliance upon the notice to admit as an alternative to the proceedings being convened in Karratha and said that 
the second respondent left its options open as to whether it would call evidence or not in the proceedings in Karratha, 
presumably dependent on whether the applicant had established what it considered was a necessary prima facie case. 

20 At the hearing listed on 29 March 2006, in relation to costs, to afford the parties an opportunity to make brief oral 
submissions, the first and second respondent also raised the issue as to whether the Commission had jurisdiction to 
entertain the present claim, by reason of recent amendments to the WRA effected by the Workplace Relations 
Amendment (Work Choices) Act 2005 (“Work Choices”).  In particular, reference was made by counsel to s 16 of the 
WRA, which purports to exclude certain enumerated State and Territory industrial laws.  The submission put was that this 
may preclude the Commission from entertaining the present claim, following the proclamation of Work Choices to 
commence on 27 March 2006.  Given that this issue had not been previously raised, the parties were given liberty to make 
further written submissions as to this issue within 14 days, if they wished to do so.   
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Consideration 
Work Choices 
21 In my opinion, for the following reasons, s 16 of the WRA is no barrier to the Commission dealing with this matter.  

Although s 16 purports to exclude some State and Territory laws, including the terms of the Act, the terms of the 
Workplace Relations Regulations 2006 (“the WR Regulations”) are also relevant.  Whilst the scheme of the amended 
WRA and WR Regulations is not easy of understanding, I refer particularly to Chapter 2 Part 1 Division 2 Reg 1.2 (2) 
which provides as follows: 
“Rights and obligations — general 
(2) Subsection 16(1) does not apply to a law of a State or Territory (including a law relating to appeals) to the 

extent to which it relates to compliance with an obligation: 
(a) under: 

(i) that law; or 
(ii) another law of a State or Territory; 
which would otherwise be excluded by subsection 16(1) of the Act; and 

(b) in respect of an act or omission which occurred prior to the reform commencement.” 
22 The effect of this regulation appears to exclude the purported effect of s 16(1) of the WRA to the extent that the Act in 

this case, “relates to” compliance with an obligation under the Act in respect of an act or omission which occurred prior to 
27 March 2006.  In this case, the relevant act or omission upon which the original proceedings were commenced, clearly 
satisfies the terms of reg 1.2(2)(b).  Secondly in my view, the dispute as to right of entry related to compliance with an 
obligation under s 49H of the Act that was in existence at that time, in relation to the rights of the applicant to enter 
premises where relevant employees work, which included the premises of the respondents, for the purposes of reg 
1.2(2)(a).  The question then is whether the present costs application sufficiently “relates to” compliance with an 
obligation under the Act, for the purposes of this sub regulation.  In my opinion, for the following reasons, it does.   

23 The phrase “relates to”, and like phrases, have been judicially considered on a number of occasions.  In Quality Bakers 
Australia Ltd v Bennett (1992) 47 IR 48 Moynihan P of the Industrial Court of Queensland referred to the meaning of 
“relating to” as depending upon its context, but suggested at 453 the need for “some direct or relevant connection between 
the two matters which are to be related: C O'Grady v Northern Queensland Co Ltd (1990) 169 CLR 356 at 367 and 373; 
Central Queensland Speleological Society Inc v Central Cement Ltd (No 1) (1989) 2 Qld R 512 at 516 and 528; Rosser v 
Dongees (1990) 1 Qld R 490 at 492.” 

24 In Joye v Beach Petroleum NL (1996) 67 FCR 275 the Full Court of the Federal Court, on appeal in relation to an external 
administration under the Corporations Law, considered the meaning of s 58 of the Corporations Law containing the 
phrase “relating to”.  In this regard Beaumont and Lehane JJ said at 285: 
“But, in our view, the exercise of characterisation to be undertaken in determining whether a law is “with respect to” a 
specific subject matter is not an appropriate test here, where, as matter of form and of substance, the language and 
context are different.  The relevant question here, whether the “matter’ is one “relating to” a winding up, is concerned 
with the existence of a relationship.  It does not raise a question of characterisation. 
Of the phrase “relating to”, Taylor J said, in Tooheys Ltd v Commissioner of Stamp Duties (1961) 105 CLR 602 at 620: 

“… the expression… is extremely wide but it is also vague and indefinite.  Clearly enough it predicates the 
existence of some kind of relationship but it leaves unspecified the plane upon which the relationship is to be 
sought and identified.  That being so, all that a court can do is to endeavour to seek some precision in the 
context in which the expression is used.” 

Taylor J went on to say (at 620) that “relating to” in the context there considered was not the “equivalent of ‘referring 
to’; the ‘relationship’ must be based upon some more substantial ground”. 
Other decisions of the High Court have acknowledged that, ordinarily, “relates to” is a wide term, and that it will depend 
upon context whether it is necessary that the relationship be direct or substantial, or whether an indirect or less than 
substantial connection will suffice (see Re Dingjan; Ex parte Wagner (1995) 183 CLR 323 at 338 per Brennan J, at 347 
per Dawson J, at 354 per Toohey J and at 370 per McHugh JJ and at 845-846 per Toohey and Gummow JJ; Re Jarman; 
Ex parte Cook (1996) 70 ALJR 550 at 553 per Brennan C and Gaudron J and at 556 per Kirby J.  Tooheys’ case has 
been followed in this Court (see, eg, Secretary, Department of Foreign Affairs and Trade v Boswell (1992) 36 FCR 367 at 
374 per Hill J and at 383 per Cooper J). 
In our view, there is nothing in the present context to suggest that the term “relating to”, where used in s 580 and when 
picked up by s 581(4), was not intended to have a wide operation or that an indirect, but relevant, connection would not 
be a sufficient relationship for present purposes.” 

25 Adopting the approach outlined in the authorities to which I have referred, in my opinion, there is nothing in reg 1.2(2) 
which would, in its context, suggest that “relates to” as it is used in the regulation is to be given other than a wide scope.  
An indirect but relevant connection with the subject matter would suffice to bring the regulation into operation. 

26 It is open to any party to proceedings before the Commission to make an application for costs pursuant to s 27(1)(c) of the 
Act.  Because the ability to make an application for costs is necessarily an incident of the institution of the proceedings 
concerned, and which cannot arise independently of those proceedings, then in my opinion it is axiomatic that an 
application for costs by a party to proceedings dealing with compliance with an obligation under the Act, such as a lawful 
right of entry for union officials as in this case, necessarily “relates to” such proceedings.  In this case in my opinion, 
there is a direct and substantial connection between the application for costs and the proceedings concerning the 
compliance with an obligation under the Act, about which reg 1.2(2) deals. 

27 I am therefore well satisfied that any purported effect of s 16 of the WRA on these proceedings is excluded by the above 
regulation. 
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Section 347 WRA 
28 The next question is the application of s 347 of the WRA as contended by the respondents.  This section, now s 824 of the 

WRA, was in the following terms: 
“Division 2 — Costs  
347 Costs only where proceeding instituted vexatiously etc.  
(1) A party to a proceeding (including an appeal) in a matter arising under this Act (other than an application 

under section 170CP) shall not be ordered to pay costs incurred by any other party to the proceeding unless the 
first-mentioned party instituted the proceeding vexatiously or without reasonable cause.  

(2) In subsection (1):  
costs includes all legal and professional costs and disbursements and expenses of witnesses.” 

29 In my opinion, it is s 347 and not s 824 of the WRA, that arises for consideration in this case, on the basis that amending 
Acts are not presumed to operate retrospectively: Maxwell v Murphy (1957) 96 CLR 261.  This is subject to any express 
reference or necessary implication to the contrary, which is not apparent in this case.  

30 The application of s 347 of the WRA raises another issue, about which there were no submissions from counsel, but about 
which the Commission needs to say something, in order to deal with the point.  Firstly, in my view, s 347 of the WRA 
was not of itself a head of power as to costs.  That much is plain from its language.  What it does is condition the seeking 
of a costs order under some other independent head of power.  In this case, that is plainly s 27(1)(c) of the Act.  The 
Australian Industrial Relations Commission (“AIRC”) has held that it did not have a general costs power under s 347, 
rather s 347 limited the source of power otherwise possessed: Lloyd v International Health and Beauty Aids Pty Ltd t/as 
Elly Lukas Beauty College (1998) 44 AILR 3 - 894; Amalgamated Society of Carpenters and Joiners of Australia and Ors 
v Parker 1993 AILR 137.  In the case of the Federal Court, the power of the Federal Court to award costs is contained in s 
43 of the Federal Court of Australia Act 1976.   

31 Additionally, again whilst not dealt with in argument by counsel, it may well be necessary for s 347 of the WRA to 
condition any costs order in a proceeding before this Commission, for the Commission to be regarded as a court of a State 
for the purposes of s 39 of the Judiciary Act 1903, as exercising and being invested with federal jurisdiction, within the 
limits of its own jurisdiction as to locality, subject-matter or otherwise.  In my opinion, this Commission is a court of a 
State for the purposes of s 39 of the Judiciary Act 1903.  By s 12 of the Act, the Commission is a court of record.  
Furthermore, the Commission in this State is integrated into the hierarchy of State courts both directly and through 
appellate processes.  Furthermore, the Full Bench of the Commission has previously held that the Commission is a court, 
not simply by reason of it being a court of record, but also on the application of the relevant authorities as to what is a 
court, when concluding that the Commission was a court for the purposes of the Corporations Law: Helm v Hansley 
Holdings Pty Ltd (under administration) (1999) 79 WAIG 23. 

32 On this basis, how then is s 27(1)(c) of the Act to be reconciled with s 347 of the WRA and does a court of a State 
exercise dual State and federal jurisdiction in present circumstances?  The initial view of the High Court appeared to be 
that dual jurisdiction was being exercised: Lorenzo v Carey (1921) 29 CLR 243 at 252.  This was questioned in Ffrost v 
Stevenson (1937) 58 CLR 528 at 573 where Dixon J expressed the view that in the case where both State and federal 
jurisdiction arose, then because of s 109 of the Constitution, the State law was to be considered invalid and inoperative.  
This does not appear to be the current view at least as expressed in Felton where it was held by a 4 to 3 majority, that the 
State jurisdiction is excluded based on the notion of severability not inconsistency under the Constitution. 

33 Relevantly for present purposes, in Felton it was held that a defence based upon a Commonwealth Act was sufficient to 
ground a contention that the relevant State court was exercising federal jurisdiction for the purposes of s 39 of the 
Judiciary Act 1903.  Walsh J said at 403:  

“The applicability of s 39 (2) of the Act cannot be determined once and for all as soon as the proceedings are 
instituted and the claim made by them formulated.  The “federal” questions may arise at a later stage.  Section 
39(2) grants federal jurisdiction in the matters in which this court [the High Court] has original jurisdiction or 
may have original jurisdiction conferred upon it, that is to say, the matters enumerated in sections 75 and 76 of 
the Constitution. If jurisdiction were to be conferred in general terms upon this court in all matters arising 
under any laws made by the Parliament, it would be essential that from the moment of the institution of the 
proceedings it should be known whether this court had jurisdiction or not.  Therefore, the federal nature of the 
matter must be apparent from the claim itself.  It would not be possible to allow the question of jurisdiction to 
remain in abeyance, so to speak, until all the issues were known.  But I am of opinion that such arguments 
cannot lead to the conclusion that the invested federal jurisdiction of a state court can never be attracted by a 
matter raised by way of defence.  The difficulty which is imposed by the arguments in relation to the jurisdiction 
of this court is perhaps of theoretical rather than of practical significance.  But in any event, it cannot be 
decisive, in my opinion, of the question whether the federal jurisdiction, with which the state courts have been 
invested, may become exercisable by reason of matters raised by a defence.  I am of opinion that it may be 
attracted by a defence or by an answer which is made to a defence if a “title, right, privilege, or immunity,” 
upon which the defence or its rebuttal is founded, is given by and depends upon the Constitution or upon a 
Commonwealth law”. 

34 I therefore accept that the Commission can, as a court of the State, exercise federal jurisdiction for the purposes of s 39 of 
the Judiciary Act 1903 and relevantly, for present purposes, federal jurisdiction can arise by way of matters of defence (or 
more aptly by a notice of answer) in this jurisdiction. 

35 As to the issue of whether the current matter could be regarded as “a matter arising under this Act” for the purposes of s 
347 of the WRA, I agree with the respondents’ submissions that it can be so described.  It has been held that “matter” for 
the purposes of s 347 of the WRA, is to be seen as “a single justiciable controversy identifiable independently of all the 
proceedings which are brought for its determination and encompassing all claims made in the scope of the controversy”: 
Felton at 603.  I have earlier mentioned that Felton is also authority for the proposition that a federal matter can arise by 
way of a defence, which was also the conclusion of the High Court in L.M.C Industries Ltd v B.M.W (Australia) Ltd 
(1983) 151 CLR 575. On the face of it therefore, these respective elements are satisfied in this case. 

36 However, there is one major and fatal stumbling block for the respondents in this matter in seeking to invoke s 347 of the 
WRA.  This stumbling block is that it is clear that the ability to recover costs is not available to any party to the 
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proceedings, as is the case with s 27(1)(c) of the Act.  The textual provisions of s 347, which are changed in the now s 
824(2) of the WRA, make it plain that only the party instituting the proceedings can be the subject of a costs order under 
these sections. The provision requires the application to have been “instituted” vexatiously or without reasonable cause 
and the focus of the section clearly is on the institution of the proceedings by an applicant from their commencement: 
Bostik (Australia) Pty Ltd v Gorgevski (No 2) 1992 AILR 290.  Put another way, it is not open for an applicant who has 
instituted proceedings to recover costs, applying s 347 of the WRA, against a respondent(s) to those proceedings, as is the 
present case.  The Commonwealth Parliament has clearly limited the ability to recover costs, in the way described in the 
section.  This is the interpretation to be given to the section in accordance with the ordinary and natural meaning of the 
words used.   In the present case, s 347 of the WRA has no work to do and cannot be called in aid of the respondents’ 
submissions in this matter.  In my view the case falls to be decided solely in accordance with s 27(1)(c) of the Act. 

Should Costs be Awarded? 
37 As set out above, the general approach of the Commission is to not make an award of costs save where there exist some 

exceptional circumstances to warrant such an order as an exercise of discretion under s 26(1)(a) of the Act.  Again 
generally speaking, this has been adopted as the correct approach so that parties may bring proceedings before the 
Commission without the risk of costs orders necessarily following the event, as they would do in litigation in the civil 
courts as an ordinary rule. Additionally, reflecting perhaps the more historical position that lay advocates as opposed to 
counsel or paid agents have been granted some preference in appearance before the Commission, the costs of such legal 
practitioners or paid agents may not be recovered under s 27(1)(c) of the Act.  Section 27(1)(c) of the Act is as follows: 
(c) …order any party to the matter to pay to any other party such costs and expenses including expenses of 

witnesses as are specified in the order, but so that no costs shall be allowed for the services of any legal 
practitioner, or agent;…” 

38 In my view, for the following reasons, the present case does not fit the “extreme circumstances” criteria that would 
warrant a costs order against the respondents or either of them. 

39 As to the listing of the proceedings in Karratha, as a ground advanced in support of the applicant's claim for costs, a 
number of observations can be made.  It is the case that at the outset of the proceedings, in s 44 conferences, there was a 
request from at least BGC and Killarney through their counsel that the Commission attend on the site to ascertain the 
views of the relevant employees as to right of entry by the applicant.  There was no real opposition expressed to that 
requested course by the applicant at that time.  After several compulsory conferences the matter was not able to be 
resolved by agreement.  Accordingly, the matter was referred for hearing and determination pursuant to s 44(9) of the 
Act.   

40 After hearing the parties in a number of preliminary proceedings, the Commission formed the view, based both upon the 
initial requests of the parties and the fact that it appeared to the Commission that both parties may wish to call evidence 
from persons on or involved with the site in Karratha, that it would facilitate the hearing of the matter if the proceedings 
were listed at that location.  That was a decision made by the Commission.  There was a significant amount of activity by 
the parties in the week prior to the hearing of the matter in Karratha, largely caused by the respondents commencing 
proceedings in the Federal Court, in an endeavour to prevent the applicant prosecuting its claim in this Commission, as 
was its lawful right.  Whilst those proceedings were ultimately unsuccessful, and indeed, the outcome in those 
proceedings was little different to the outcome in the proceedings before the Commission as presently constituted, the fact 
remains that the decision to list the matter in Karratha was the Commission’s, which at that point was of the view that the 
proceedings would be most conveniently held at that location.   

41 It was only at the conclusion of the applicant's case in the hearing at Karratha, that the first respondent’s then counsel, 
somewhat surprisingly, announced his intention to not call any evidence in support of the various allegations raised by it 
in its notice of answer, as to the existence or otherwise of AWA’s and the terms of them.  This submission was made in 
the mistaken belief that there was insufficient before the Commission within the proceedings as a whole, including the 
inspections, to enable the Commission to proceed to determine the matter.   

42 In my opinion however, the respondents cannot now be burdened with a costs order because of the foregoing, despite the 
second respondent’s apparent forensic decision to not call evidence on the central issues in the case regarding AWA’s and 
the application of the WRA provisions in relation to right of entry, as a consequence.   

43 As to the first respondent’s submissions that it should not be burdened with a costs order because it did not advance any 
particular view whether the matter was heard in Karratha or Perth, there is some merit in this submission.  However, the 
Commission also observes none the less, that the first respondent was an active participant in the proceedings before this 
Commission and before the Federal Court.  The first respondent certainly did not act as a mere bystander in the 
proceedings. 

44 In relation to the notice to admit, on 11 February 2004, the applicant did file a notice to admit and served the notice on the 
respondents.  That notice sought the admission of various facts by the respondents.  The factual allegations included that 
representatives of the applicant attended the project site on a nominated date and notified their intention to enter the site 
and hold discussions with employees of both BGC and Killarney and to undertake inspections in accordance with the Act.  
Particularly relevantly, the notice sought admissions that some, but not all, of the relevant employees employed by 
Killarney were parties to AWA's and but for this, the terms of the Building Trades (Construction) Award 1987 covered 
the terms and conditions of employment of some relevant employees on the site.  Admissions were also sought that the 
sole reason the representatives of the applicant were denied entry, was by reason of the fact that some employees were 
parties to AWA's.   

45 Having been filed on 11 February 2004, under the then reg 79(2) of the Industrial Relations Commission Regulations 
1985 (“the Regulations”), the respondents were required to provide a written reply by 18 February 2004, admitting or 
denying the relevant facts with or without qualification, as the case may be.  Any failure to reply to a notice to admit 
within that time enabled the Commission, pursuant to reg 79(4), to direct the party in default to pay the costs of 
establishing the relevant facts referred to in the notice. 

46 The respondents submitted that by letter dated 13 February 2004, the then solicitors for BGC and Killarney replied to the 
notice to admit filed on 11 February 2004.  It was submitted that the reply indicated that the service of the notice to admit 
by the applicant did not obviate the need for attendance at the proceedings in Karratha.  Specifically, the reply by BGC 
and Killarney dated 13 February 2004 admits a number of facts as alleged but denies others.  Some allegations were not 
able to be responded to as it was said that their client was not privy to many of the alleged facts set out in the notice.   

47 Having considered the notice to admit and the reply from Messrs Hotchkin Hanly of 13 February 2004, the Commission 
cannot be satisfied that the first respondent failed to reply to the notice in accordance with the Regulations.   In my 



1154                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 86 W.A.I.G. 
 

opinion, this does not provide support for an order for costs as claimed.  The first respondent substantially responded to 
the content of the notice to admit to the extent that it was able, within the time limit specified by the then reg 79. 

48 Also, in relation to the dispute generally and the circumstances leading to the proceedings in Karratha, sight must not be 
lost of the fact that the Commission was then dealing with an industrial dispute as to a contentious issue in relation to the 
right of entry of union officials on a substantial construction project in the North West of the State.  This dispute required 
expeditious resolution by the Commission under the Act.  The Commission took the decision that it did in relation to the 
listing of the proceedings in light of these considerations and in my opinion overall, the circumstances of the case are not 
extreme such as to warrant an order for costs.     

49 In view of my conclusions it is not necessary for me to express any concluded view as to the applicant’s submissions 
regarding the ability to recover expenses for legal practitioners, pursuant to s 27(1)(c) of the Act.  However, in my 
opinion, sound arguments exist in support of that proposition, given the ordinary and natural meaning of the language 
used in this section of the Act. 

50 The application is therefore dismissed. 

 

2005 WAIRC 03211 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 1 DECEMBER 2005 
FILE NO. CR 13 OF 2004 
CITATION NO. 2005 WAIRC 03211 
 

Result Direction issued 
Representation  
Applicant Mr T Kucera of counsel 
Respondent Ms D McConnell of counsel on behalf of SNC-Lavalin (SA) Inc 

Ms M Clarke of counsel on behalf of Shamrock Holdings Pty Ltd t/as Killarnee Formwork 
 

Direction 
HAVING heard Mr T Kucera of counsel on behalf of the applicant and Ms D McConnell of counsel on behalf of SNC-Lavalin 
(SA) Inc and Ms M Clarke of counsel on behalf of Shamrock Holdings Pty Ltd t/as Killarnee Formwork, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the applicant file and serve upon the respondents a bill of costs in support of its application for costs by 
no later than 15 December 2005. 

2. THAT the respondents file and serve upon the applicant notices of answer and counter-proposal by no later than 
22 December 2005. 

3. THAT the applicant file and serve its written submissions in support of the application upon the respondents by 
no later than 12 January 2006. 

4. THAT the respondents file and serve their written submissions in reply upon the applicant by no later than 2 
February 2006. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 03705 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
SNC-LAVALIN (SA) INC & OTHER 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 10 FEBRUARY 2006 
FILE NO. CR 13 OF 2004 
CITATION NO. 2006 WAIRC 03705 
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Result Direction issued 
Representation  
Applicant Mr T Kucera of counsel 
Respondent Ms D McConnell of counsel on behalf of SNC-Lavalin (SA) Inc 

Mr D Heldsinger of counsel on behalf of Shamrock Holdings Pty Ltd t/as Killarnee Formwork 
 

Further Direction 
FURTHER to the direction of the Commission dated 1 December 2005 and having heard Mr T Kucera of counsel on behalf of the 
applicant and Ms D McConnell of counsel on behalf of SNC-Lavalin (SA) Inc and Mr D Heldsinger of counsel on behalf of 
Shamrock Holdings Pty Ltd t/as Killarnee Formwork, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby directs – 

1. THAT the applicant file and serve its written submissions in support of the application upon the respondents by 
no later than 15 February 2006. 

2. THAT the respondents file and serve their written submissions in reply upon the applicant by no later than 22 
February 2006. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 04187 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 13 APRIL 2006 
FILE NO/S CR 13 OF 2004 
CITATION NO. 2006 WAIRC 04187 
 

Result Application dismissed 
Representation 
Applicant Mr T Kucera of counsel instructed by the Construction, Forestry, Mining & Energy Union of Workers 
First Respondent Mr D Parker of counsel instructed by Blake Dawson Waldron Solicitors  
Second Respondent Mr D Heldsinger of counsel instructed by David Heldsinger Barristers and Solicitors 
 

 Order 
HAVING heard Mr T Kucera of counsel on behalf of the applicant, Mr D Parker of counsel of behalf of the first respondent and Mr 
D Heldsinger on behalf of the second respondent, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders – 

THAT the application for costs be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Australian 
Manufacturing 
Workers Union 

Chapmans 
Barristers & 
Solicitors 

Gregor SC C 51/2006 5/05/2006 
 

dispute regarding 
professional 
indemnity insurance 
and associated costs 
for a union member 

Concluded 

Australian 
Manufacturing 
Workers Union 

KSN Engineering 
Pty Ltd 

Gregor SC C 35/2006 24/03/2006 
16/06/2006 
 

Dispute regarding 
termination of 
employment of 
union member 

Concluded 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Australian 
Manufacturing 
Workers Union 

Motorguard t/a 
Midas Welshpool 

Gregor SC C 49/2006 26/04/2006 
 

Dispute regarding 
the termination and 
subsequent re-
employment of 
union member 

Concluded 

Australian 
Manufacturing 
Workers Union 

United Group 
Resources 
Engineering & 
Construction, Amec 
Services Pty Ltd 

Gregor SC C 57/2006 N/A 
 

Dispute regarding 
the area and scope of 
the current 
agreement 

Concluded 

Australian 
Manufacturing 
Workers Union 

Wesfarmers CSBP 
Limited 

Gregor SC C 56/2006 N/A 
 

Dispute regarding 
redundancy 
procedure 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner of 
Police 

Scott C PSAC 7/2006 13/03/2006 
 

Dispute regarding 
reclassification 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner of 
Police 

Scott C PSAC 2/2006 20/02/2006 
3/03/2006 
 

Dispute regarding 
2003 Disciplinary 
Procedures Guide by 
the employer 

Concluded 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

General Pathology 
Laboratories Pty 
Ltd 

Scott C C 20/2006 24/03/2006 
 

Dispute regarding 
termination of 
employment of 
union member 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

CSR Limited Wood C C 48/2006 N/A 
 

Dispute regarding 
dismissal of an 
employee 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Department of 
Education and 
Training 

Harrison C C 184/2005 8/11/2005 
20/01/2006 
 

Dispute regarding 
termination of 
employment 

Discontinued 

The Automotive, 
Food, Metals, 
Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Cockburn Cement 
Pty Ltd 

Gregor SC C 28/2006 14/03/2006 
 

Dispute regarding 
salary packaging 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch, 
Communications, 
Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and 
Allied Workers 
Union 

KBR Water 
Services Pty Ltd 
 

Wood C C 25/2006 3/03/2006 
14/03/2006 
 

Dispute regarding 
overtime bans 
affecting bulk water 
and waste water 
maintenance 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Education and 
Training 

Scott C PSAC 
48/2005 

10/11/2005 
 

Dispute regarding 
employment transfer 
for union member 

Concluded 

The Construction, 
Forestry, Mining 
and Energy Union 
of Workers 

Debin Pty Ltd t/a 
Freo Machinery 

Gregor SC C 32/2006 23/03/2006 
 

Dispute regarding 
redundancy 
payments 

Concluded 

The Construction, 
Forestry, Mining 
and Energy Union 
of Workers 

Reeves Steel 
Fabrication Pty Ltd 
t/a Reeves 
Engineering 

Gregor SC C 42/2006 7/04/2006 
 

Dispute regarding 
termination of 
employment of 
union member 

Concluded 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

The Shop, 
Distributive and 
Allied Employees' 
Association of 
Western Australia 

Saracan a division 
of Sara and Cook 
Pty Ltd 

Harrison C C 33/2006 4/04/2006 
 

Dispute regarding 
medical certificates 

Discontinued 

The State School 
Teachers Union of 
W.A.(Incorporated) 

Paul Albert Director 
General Department 
of Education 

Harrison C CR 136/2004 16/01/2006 
 

Dispute regarding 
termination of 
employment of 
Union member 

Discontinued 

 

CORRECTIONS— 

2006 WAIRC 04282 
ANIMAL WELFARE INDUSTRY AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
P ADAMS & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 2 MAY 2006 
FILE NO. APPL 397 OF 2004 
CITATION NO. 2006 WAIRC 04282 
 

Result Correction order made 
 

Correction Order 
WHEREAS an error occurred in the Order dated Wednesday, 23 March 2006 issued in APPL 397 of 2004, the Commission, in 
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
THAT the Order dated [2006] WAIRC 04044 issued in APPL 397 of 2004 be amended to read: 

THAT the Animal Welfare Industry Award No. 8 of 1968 be varied in accordance with the following schedule and that 
such variation shall have effect on and from 24 March 2006. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 04277 
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
WILSON PARKING & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 2 MAY 2006 
FILE NO. APPL 421 OF 2004 
CITATION NO. 2006 WAIRC 04277 
 

Result Correction order made 
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Correction Order 
WHEREAS an error occurred in the Order dated Thursday, 23 March 2006 issued in APPL 421 of 2004, the Commission, in order 
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
THAT the Order dated Thursday, 23 March 2006 issued in APPL 421 of 2004 be amended to read: 

THAT the Cleaners and Caretakers (Car and Caravan Parks) Award No. 1975 be varied in accordance with the 
following schedule and that such variation shall have effect on and from 24 March 2006. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 04278 
DRY CLEANING AND LAUNDRY AWARD 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ERIC DRY CLEANERS & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 2 MAY 2006 
FILE NO. APPL 400 OF 2004 
CITATION NO. 2006 WAIRC 04278 
 

Result Correction order made 
 

Correction Order 
WHEREAS an error occurred in the Order dated Thursday, 23 March 2006 issued in APPL 400 of 2004, the Commission, in order 
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
THAT the Order dated Thursday, 23 March 2006 issued in APPL 400 of 2004 be amended to read: 

THAT the Dry Cleaning and Laundry Award 1979 be varied in accordance with the following schedule and that such 
variation shall have effect on and from 24 March 2006. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 04276 
LAUNDRY WORKERS' AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
FREMANTLE STEAM LAUNDRY CO PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 2 MAY 2006 
FILE NO. APPL 398 OF 2004 
CITATION NO. 2006 WAIRC 04276 
 

Result Correction order made 
 

Correction Order 
WHEREAS an error occurred in the Order dated Thursday, 23 March 2006 issued in APPL 398 of 2004, the Commission, in order 
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
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THAT the Order dated Thursday, 23 March 2006 issued in APPL 398 of 2004 be amended to read: 
THAT the Laundry Workers' Award, 1981 be varied in accordance with the following schedule and that such variation 
shall have effect on and from 24 March 2006. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2006 WAIRC 04206 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALEXANDER S.K.  RICHARDS 
APPLICANT 

-v- 
SUDESH SIVADASS; DIRECTOR DEBSAN PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 19 APRIL 2006 
FILE NO APPL 272 OF 2005 
CITATION NO. 2006 WAIRC 04206 
 

Result Order issued 
Representation 
Applicant Mr A S K Richards 
Respondent Mr S Sivadass 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 May 2005 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 4 April 2006 the Commission convened a further conference with the parties; 
AND WHEREAS at the conclusion of the conference the Commission indicated it would issue an order in the following terms; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 

THAT the respondent pays the applicant Alexander Richards, within 14 days of this order, the amount of $5,500 gross. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2006 WAIRC 04265 
GENERAL ORDER TO VARY ALL AWARD RATES AND ALLOWANCES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA 

APPLICANT 
-v- 
MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION, CHAMBER OF 
COMMERCE & INDUSTRY OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 SENIOR COMMISSIONER J F GREGOR 
 COMMISSIONER S J KENNER 
 COMMISSIONER J H SMITH 
 COMMISSIONER J L HARRISON 
DATE MONDAY, 1 MAY 2006 
FILE NO. APPL 957 OF 2005 
CITATION NO. 2006 WAIRC 04265 
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Result Further Direction issued 
 

Further Direction 
WHEREAS the Directions issued by the Commission on 7 March 2006 obliged the parties and any other person opposing the 
application to file and serve on all other parties an outline of submissions, all witness statements and the materials upon which they 
intend to rely by 26 April 2006 and that any outline of submissions, witness statements and other materials in reply be filed and 
served on 5 May 2006;  
AND WHEREAS the outline of submissions and materials of the Chamber of Commerce and Industry of Western Australia were 
not filed until 28 April 2006 and not served until 1 May 2006; 
AND WHEREAS the Trades and Labor Council and the Hon. Minister for Employment Protection have each sought an extension 
of time by which any reply is to be filed and served; 
AND WHEREAS the Commission in Court Session considers it both fair and appropriate to extend the time for filing and serving 
any reply submission, witness statement or other material; 
NOW THEREFORE the Commission in Court Session hereby issues the following Further Direction: 

That Direction 12 of the Directions which issued on 7 March 2006 be amended as follows: 
12. That the Applicant and any party or other person in support of the application shall file and serve on all other 

parties an outline of submissions, all witness statements and the materials upon which they intend to rely in 
reply by 4:00 pm on 10 May 2006. 

BY THE COMMISSION IN COURT SESSION 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2006 WAIRC 04325 
GENERAL ORDER TO VARY ALL AWARD RATES AND ALLOWANCES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA 

APPLICANT 
-v- 
MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION, CHAMBER OF 
COMMERCE & INDUSTRY OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 SENIOR COMMISSIONER J F GREGOR 
 COMMISSIONER S J KENNER 
 COMMISSIONER J H SMITH 
 COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 10 MAY 2006 
FILE NO. APPL 957 OF 2005 
CITATION NO. 2006 WAIRC 04325 
 

Result Further Direction issued 
 

Further Direction 
WHEREAS the Further Direction issued by the Commission on 1 May 2006 amended Direction 12 of the Direction which issued 
on 7 March 2006; 
AND WHEREAS this amended Direction 12 obliged the Applicant and any party or other person in support of the application to 
file and serve on all other parties an outline of submissions, all witness statements and the materials upon which they intend to rely 
in reply by 4:00 pm on 10 May 2006; 
AND WHEREAS the Directions issued by the Commission on 7 March 2006 obliged each party and other persons to be heard to 
file and serve on all other parties their list of the witnesses required for cross-examination by 4:00 pm on 12 May 2006; 
AND WHEREAS on 9 May 2006 the Applicant and the Minister for Employment Protection sought an extension of time to file and 
serve their outline of submissions, all witness statements and materials; 
AND WHEREAS on 9 May 2006 the Applicant also sought an extension of time to file and serve their list of witnesses required for 
cross-examination; 
AND WHEREAS the Commission in Court Session considers the requests should be granted; 
NOW THEREFORE the Commission in Court Session hereby issues the following Further Direction: 
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THAT Directions 12 and 13 be amended as follows: 
12. The Applicant and any party or other person in support of the application shall file and serve on all other parties 

an outline of submissions, all witness statements and the materials upon which they intend to rely in reply by 
4:00 pm on 15 May 2006. 

13. Each party and other person to be heard, shall, by 4:00 pm on 17 May 2006, file and serve on all other parties 
their list of the witnesses required for cross-examination. 

BY THE COMMISSION IN COURT SESSION 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2006 WAIRC 04324 
KEMERTON SILICA SAND REDUNDANCY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 10 MAY 2006 
FILE NO/S A 9 OF 2004 
CITATION NO. 2006 WAIRC 04324 
 

Result Interim Order revoked and application otherwise dismissed 
 

Order 
WHEREAS on 1st March 2005 an Interim Order issued; and 
WHEREAS on 21st April 2006 the parties liaised and agreed that the Interim Order made on 1st March 2005 be revoked and that the 
application be otherwise dismissed. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 
 1. THAT the Interim Order made on 1st March 2005 be revoked. 
 2. THAT the application be otherwise dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 04300 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LUIS DOS SANTOS 
APPLICANT 

-v- 
SDR AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 5 MAY 2006 
FILE NO/S B 3 OF 2005 
CITATION NO. 2006 WAIRC 04300 
 

Result Granted 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 10 April 2006 the application was set down for hearing and determination on 5 May 2006; and 
WHEREAS on 1 May 2006 the respondent’s representative wrote to the Commission requesting an adjournment of the hearing as 
its representative was instructed to appear on behalf of the respondent in this matter just prior to the date of hearing, due to an 
oversight by the respondent; and 
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FURTHER the respondent requested that the hearing be vacated to allow the respondent time to properly prepare for hearing and 
the respondent required further and better particulars about the applicant’s claim; and 
WHEREAS on 1 May 2006 the applicant advised the Commission that he consented to an adjournment being granted; and 
WHEREAS when considering whether the Commission should exercise its discretion to grant an adjournment taking into account 
the objects of the Act, s26(1) of the Act and whether a refusal to adjourn would result in a serious injustice to one party (Myers v 
Myers (1969) WAR 19) the Commission is of the view that an adjournment of the hearing set down for 1 May 2006 should be 
granted; and 
FURTHER in reaching this view I accept that the respondent will suffer some prejudice if the matter proceeds on the date set down 
for hearing as its representative has only just been instructed to appear in this matter and will not have time to prepare properly for 
hearing if the matter goes ahead on the date set; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the hearing of application B 3 of 2005 scheduled to take place on 1 May 2006 be adjourned to a date to be fixed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2006 WAIRC 04221 
A DISPUTE REGARDING ALLEGED UNFAIR DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS UNION OF W.A.(INCORPORATED) 

APPLICANT 
-v- 
PAUL ALBERT, DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 21 APRIL 2006 
FILE NO/S CR 83 OF 2005 
CITATION NO. 2006 WAIRC 04221 
 

Result Granted 
 

Order 

WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and 

WHEREAS on 1 March 2006 the application was set down for hearing and determination on 26 and 27 April 2006; and 

WHEREAS on 18 April 2006 the respondent’s representative wrote to the Commission requesting an adjournment of the hearing as 
a key witness in this matter is currently overseas and will not be returning to Perth until the end of June 2006; and 

FURTHER the respondent argues that as the applicant has made assertions about a report prepared in relation to the applicant by 
this witness then it is only fair that the witness be given the opportunity to present his evidence in person at a hearing; and 

WHEREAS on 19 April 2006 the applicant advised the Commission that it consents to an adjournment being granted; and 

WHEREAS when considering whether the Commission should exercise its discretion to grant an adjournment taking into account 
the objects of the Act, s26(1) of the Act and whether a refusal to adjourn would result in a serious injustice to one party (Myers v 
Myers (1969) WAR 19) I am of the view that an adjournment of the hearing set down for 26 and 27 April 2006 should be granted; 
and 

FURTHER in reaching this view I accept that the respondent will suffer some prejudice if the matter proceeds on the dates set 
down for hearing as a key witness will be unavailable to give evidence and I take into account that apart from a delay in hearing this 
application the applicant and its member are not significantly prejudiced if this matter does not go ahead on the dates set down as 
there is an interim reinstatement order in relation to the applicant’s member; 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the hearing of application CR 183 of 2005 scheduled to take place on 26 and 27 April 2006 be adjourned to a date 
to be fixed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2006 WAIRC 04174 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
LYTHVEN PTY LTD T/A SHELF SECURITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 12 APRIL 2006 
FILE NO/S CR 183 OF 2005 
CITATION NO. 2006 WAIRC 04174 
 

Result Order issued 
 

Order 

WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and 

WHEREAS on 21 February 2006 the application was set down for hearing and determination on 11 and 12 April 2006; and 

WHEREAS on 22 March 2006 the respondent’s representative wrote to the Commission requesting an adjournment of the hearing; 
and 

WHEREAS on 23 March 2006 the applicant advised the Commission that it did not consent to an adjournment being granted; and 

WHEREAS the Commission set down a hearing on 4 April 2006 for the purpose of hearing from the parties in relation to the 
request to adjourn the hearing; and 

WHEREAS at the hearing on 4 April 2006 the respondent stated that prior to this matter being set down for hearing it informed the 
Commission that both of the respondent’s directors would be unavailable to attend a hearing in March 2006 due to work 
commitments and that as both directors would be overseas from 6 April to 10 May 2006 on a pre-arranged holiday they were 
therefore unavailable to attend a hearing until after 22 May 2006; and 

WHEREAS documentation was provided to the Commission confirming that the respondent’s directors had booked their travel 
arrangements for April and May 2006 on 29 March 2005 and the Commission was advised that significants costs would be incurred 
if this booking was varied; and 

FURTHER the respondent argued that the evidence to be given by one of the directors is crucial to the respondent’s case and that 
the respondent will be severely prejudiced if this person is unable to give evidence; and 

FURTHER the respondent stated that if the adjournment is not granted both directors would not attend the hearing and would not 
be able to provide instructions to the respondent’s representative and the respondent relies on Myers v Myers (1969) WAR 19 in 
support of its arguments that the hearing be adjourned; and 

WHEREAS the applicant opposes the adjournment of the hearing of this application and argues that unlike the respondent it has 
acted expeditiously to have this matter set down for hearing; and 

FURTHER the applicant stated that its member has organised time off and made child care arrangements to attend the hearing and 
three other witnesses have also made arrangements to attend the hearing; and 

FURTHER the applicant argues that the applicant’s member is prejudiced by any further delay to the hearing of this application as 
her dismissal occurred on 19 September 2005 and she has been unable to commit to alternative ongoing employment since that date 
as a result of this application being unresolved; and 

WHEREAS when considering whether the Commission should exercise its discretion to grant an adjournment taking into account 
the objects of the Act, s26(1) of the Act and whether a refusal to adjourn would result in a serious injustice to one party (Myers v 
Myers (op cit)) I am of the view that an adjournment of the hearing set down for 11 and 12 April 2006 should be granted.  In 
reaching this view I accept that the respondent will suffer some prejudice if the matter proceeds on the dates set down for hearing as 
the respondent’s directors will be unavailable to give evidence and instruct its representative on the dates set down as they will be 
on a holiday which was booked in March 2005.  I also take into account that apart from a delay in hearing this application the 
applicant is not significantly prejudiced if this matter does not go ahead on the dates set down.  In granting this adjournment 
however I am cognisant of the delay caused by the respondent’s representative in finalising the issues to be determined and the 
negative impact of this delay on the applicant and its member and the inconvenience to the applicant and its member in delaying 
this application due to the respondent’s unavailability over an extended period.  To that end I propose to give the applicant liberty to 
apply in relation to any costs incurred as a result of granting this adjournment if this application is successful; 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

1) THAT the hearing of application CR 183 of 2005 scheduled to take place on 11 and 12 April 2006 is adjourned 
to a date to be fixed. 
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2) THAT if this application is successful liberty to apply is granted to the applicant in relation to costs incurred as 
a result of this adjournment being granted. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2006 WAIRC 04209 
DISPUTE RE EMPLOYEE INVESTIGATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 19 APRIL 2006 
FILE NO. PSAC 43 OF 2005 
CITATION NO. 2006 WAIRC 04209 
 

Result Recommendation Issued 
 

Recommendation 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS on Wednesday the 19th day of April 2006, the Public Service Arbitrator convened a conference for the purpose of 
conciliating between the parties; and 
WHEREAS the Arbitrator issued a recommendation to assist in the resolution of the dispute between the parties, 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
recommends: 

THAT the respondent shall formally advise Mr Amourous in writing, no later than 5.00pm on Wednesday the 26th day of 
April 2006, of any findings and proposed course of action relating to allegations made against him. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Sector Arbitrator. 

 

2006 WAIRC 03616 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRENT HASSON 
APPLICANT 

-v- 
BRUCE ROCK ENGINEERING & BRIDGESTONE TYRE CENTRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 2 FEBRUARY 2006 
FILE NO U 199 OF 2005 
CITATION NO. 2006 WAIRC 03616 
 

Result Order issued changing name of respondent  
Representation 
Applicant Mr B.D. Hasson 
Respondent Mr M. Verhoogt 
 

Order 
WHEREAS at a conference held on 17 January 2006 it became clear that the respondent had been incorrectly named; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
orders – 
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 THAT the name Bruce Rock Engineering & Bridgestone Tyre Centre be deleted and replaced by Pundit Pty 
Ltd as Trustee for Bruce Rock Engineering Trust trading as Bruce Rock Engineering & Bridgestone Tyre 
centre Bruce Rock. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 04180 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEREMY GUNNELL 
APPLICANT 

-v- 
D G BOYES MECHANICAL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 12 APRIL 2006 
FILE NO/S U 78 OF 2006 
CITATION NO. 2006 WAIRC 04180 
 
Result Order issued 
Representation 
Applicant In person 
Respondent Mr D Boyes 
 

Order 
HAVING heard the applicant on his own behalf and Mr D Boyes on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders by consent – 

THAT the respondent pay to the applicant the sum of $5,320.00 gross as settlement of the herein application less any 
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid 
within 7 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 04205 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JENNIFER ANNE LEE 
APPLICANT 

-v- 
SUN BLOCK BLINDS (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 19 APRIL 2006 
FILE NO U 133 OF 2006 
CITATION NO. 2006 WAIRC 04205 
 

Result Change of respondent's name 
Representation 
Applicant Ms J.A. Lee 
Respondent Mr G. Clark 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for conference on 28 March 2006;  
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name;  
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby orders – 

THAT the name Emeil Panossian Owner of Sun Block Blinds be deleted and Sun Block Blinds (WA) Pty Ltd inserted in 
lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2006 WAIRC 04255 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES YVONNE PAULA WESTOLL 
APPLICANT 

-v- 
OUTDOOR CENTRE HOLDINGS T/A PERTH HOME IMPROVEMENT AND HALF PRICE 
PATIOS AND PERGOLAS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 28 APRIL 2006 
FILE NO U 201 OF 2006 
CITATION NO. 2006 WAIRC 04255 
 

Result Change of respondent's name 
Representation 
Applicant Mrs Y.P. Westoll 
Respondent Mr P. Nicholls 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for conference on 18 April 2006; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
orders - 
 THAT the name Paul Nicholls, Perth Home Improvement Centre be deleted and Outdoor Centre Holdings T/A Perth Home 

Improvement and Half Price Patios and Pergolas Pty Ltd inserted in lieu thereof. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Department of 
Education and 
Training 
Ministerial 
Officers General 
Agreement 
(Workload 
Recognition) 2006 
PSAAG 3/2006 

9/03/2006 Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Education and 
Training 

Commissioner P E 
Scott 

Agreement 
Registered 

FCL Construction 
Pty Ltd/CFMEUW 
Industrial 
Agreement 2005-
2008 AG 54/2006 

5/05/2006 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

FCL Construction Pty 
Ltd 

Senior 
Commissioner J F 
Gregor 

Agreement 
registered 

Huhtamaki 
Australia Limited - 
Western 
Australian Site 
Enterprise 
Agreement 2005 
AG 147/2005 

21/10/2005 Huhtamaki Australia 
Limited 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch and The Shop, 
Distributive And 
Allied Employees' 
Association of 
Western Australia 

COMMISSIONER 
J L HARRISON 

Agreement 
registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Modern Industries 
(WA) / CFMEUW 
Industrial 
Agreement 2005-
2008 AG 46/2006 

5/05/2006 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Modern Industries 
(WA) Pty Ltd 

Senior 
Commissioner J F 
Gregor 

Agreement 
registered 

Ravensthorpe 
Nickel Project and 
MCD Contracting 
Agreement 2006 
AG 45/2006 

5/05/2006 MC & FC McDonald The Construction, 
Forestry, Mining and 
Energy Union of 
Workers and Others 

Senior 
Commissioner J F 
Gregor 

Agreement 
registered 

Scotch College 
(Enterprise 
Bargaining) 
Agreement 2004 
AG 59/2006 

4/05/2006 Scotch College and 
the Independent 
Education Union of 
Western Australia, 
Union of Employees 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

St Hilda's 
Anglican School 
for Girls (Inc) 
(Enterprise 
Bargaining) 
Agreement 2006 
AG 58/2006 

4/05/2006 Independent 
Education Union of 
Western Australia, 
Union of Employees 
and Others  

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

 

NOTICES—Appointments— 

2006 WAIRC 04231 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a further period of one year from the 29th day of April, 
2006. 
Dated the 7th day of April, 2006. 

 

CHIEF COMMISSIONER A.R. BEECH 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2006 WAIRC 04223 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike 
out the following named party to the Building Trades (Construction) Award 1987, namely:- 

Bunning Brothers Pty Ltd 
on the grounds that the named party is no longer carrying on business as an employer in the industry to which the award applies. 
Any person who has a sufficient interest in the matter may, within 30 days of the publication of this notice, object to the 
Commission making such order. 
Please quote File No. ADMIN 3/2004 on all correspondence. 

J.A. SPURLING, 
 Registrar. 
19 April 2006 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 14/2005 Kenneth Edmund 
Alford 

Workcover Scott C Reclassification 
Appeal 
Discontinued 

13/04/2006 

 

NOTICES—Union Matters— 

2006 WAIRC 04317 
NOTICE 

FBM No. 001 of 2006 
NOTICE is given of an application by the “United Firefighters Union of Western Australia” to the Full Bench of the Western 
Australian Industrial Relations Commission for a new set of rules to be substituted for the existing rules.  
The proposed new set of substitute rules include the following rules which relate to a change of name and to the qualifications of 
persons for membership of the organisation.   
Existing Rule 

1 - NAME 
The name of the Union shall be the "United Firefighters Union of Western Australia". 

5 - ELIGIBILITY 
The conditions of eligibility for membership of the Union are as follows: 
(a) The membership of the Union is unlimited in number. 
(b) Any person who is employed in, or usually employed or appointed in or in connection with: 

(1) The prevention, suppression or extinguishment of fires. 
(2) The protection of life and property through the provision of rescue services at the scene of accidents, explosions 

or other emergencies other than in the capacity of a registered medical practitioner. 
(3) The handling of spillages of toxic or hazardous materials and the disposal of those in emergency situations; or 
(4) The sale, supply, installation, maintenance, repair and/or inspection of fire protection equipment other than 

fixed or semi-fixed fire protection systems; 
shall be eligible for membership of the Union. 
Without limiting the generality of the foregoing, membership of the Union shall include persons referred to in paragraph (b) above 
employed: 

(i) By a Fire Brigades Board, Commission or Authority. 
(ii) In the service of any public institution or Authority of the State Government the duties of which are not 

materially different to those of persons employed by a Fire Brigades Board, Commission or Authority. 
(iii) In private industry, in any rank, grade or classification of industrial Firefighter or industrial Fireman or 

in any employment the duties of which are not materially different from the duties of one of these 
employments, or in any position in respect of which the duties are similar to those of persons employed 
by any Fire Brigades Board, Commission or Authority. 

(c) Any person who is an elected Officer of the Union shall be eligible for membership of the Union. 
(d) Notwithstanding the provisions of Sub-Rule (b) the Union may at its discretion decline to admit to membership any person 

otherwise included within this Rule: 
(1) Who does not make an application as required by the Rules, or 
(2) Who does not pay the amount properly payable in respect of admission to membership, or 
(3) Who is of general bad character. 

(e) Provided, however, that the following persons shall not be eligible for membership of the Union:  
(1) Persons engaged in the following industries or callings, namely:  timber and saw milling industry; afforestation 

and silviculture; sugar growing; cane cutting; milling and refining; the manufacture of chemicals and gases; 
metalliferous mining; smelting; reducing and refining of ores; mining for brown coal including the extraction of 
the by-products; the search and/or drilling for hydrocarbons, the production, processing and transmission of 
hydrocarbons, the distillation of oils and all labour incidental thereto; as surface labourers engaged about or in 
connection with all brown coal mines; the manufacture and milling of paper and all employees other than 
craftsmen or engine drivers engaged in boring for water or oil or engaged in refining such oil or in the 
extraction of the oil products. 

(2) Persons employed as licensed aircraft engineers or pilots in civil aviation. 
(3) Persons employed in electrical, electronics or similar functions whether as tradespersons and their assistants or 

technicians or other sub-professional electrical or electronics employees however described in or in connection 
with the installation, maintenance, repair and/or inspection of fire protection or firefighting equipment. 
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(4) Persons engaged in any clerical capacity and/or engaged in the occupation of shorthand writers and typists 
and/or on calculating, billing or other machines designed to perform or assist in performing any clerical work 
whatsoever, provided that this exclusion shall not apply to persons engaged as uniformed employees of a public 
firefighting authority who are engaged as attendants, operators, supervisors or trainees in watchrooms or control 
rooms. 

(5) All persons engaged as salaried Officers or in a professional, technical, sales, clerical and supervisory capacity 
employed by a gas company. 

(6) Employees of the Department of Conversation and Land Management and Water Authority of Western 
Australia. 

(7) Members of the Western Australian Police Force and the Australian Federal Police or any successor to those 
said Police Forces;  of any persons who are in employment and/or training (including those designated or 
described as police cadets) being employment and/or training which leads directly to the employee and/or 
trainee being qualified for membership of any of the Police Forces specified in this paragraph. 

(8) Persons eligible to be Members of the Administrative and Clerical Officers' Association pursuant to it's 
eligibility rules as at 11 November, 1988 as reproduced in Appendix "B" to these Rules except those persons 
eligible to be Members of the Federal Firefighters Union pursuant to its eligibility rule as at 11 November, 1988 
as reproduced in Appendix "A" to these Rules. 

(9) Persons eligible to be Members of the Health and Research Employees' Association of Australia pursuant to its 
eligibility rules as at 31 May, 1989, as reproduced in Appendix "C" of these Rules. 

(10) Persons eligible to be Members of the Federal Municipal and Shire Council Employees' Union of Australia 
pursuant to its eligibility rule as at 11 November, 1988 as reproduced in Appendix "D" to these Rules. 

(11) Persons eligible to be Members of the Municipal Officers' Association of Australia pursuant to its eligibility 
rule as at 11 November, 1988 as reproduced in Appendix "E" to these Rules. 

(12) Any person employed by: 
(i) The Crown in right of the State. 
(ii) Any statutory body representing the Crown in right of the State; or 
(iii) Any instrumentality or authority acting under the control of or on behalf of or in the interest of the 

Crown in right of the State; or 
(iv) Any company or corporation in which at least fifty per centum of the issued shares are held by or for 

or on behalf of or in the interest of the Crown in right of the State or if there are no issued shares, in 
which the governing body by whatever name called includes nominees appointed by or on behalf of 
or in the interests of the Crown in right of the State; 
other than by a Fire Brigades Board, Commission or Authority. 

(13) Any person employed in an administrative, clerical or professional capacity (other than in any rank, grade or 
classification or Firefighter) by a Fire Brigades Board, Commission or Authority shall not be eligible for 
membership of the Union. 

(14) Any person employed: 
(a) By the Western Australian Bush Fires Board; or 
(b) As storeman, store officer, general assistant and technical officer by the Western Australian Fire 

Brigades Board. 
(15) Any person employed by the Australian Public Service, the service of any public institution or authority of the 

Australian Government whether such service as is the Australian Public Service or not. 
Proposed Rule incorporating and showing in bold characters the alterations sought 

1 – NAME 
The name of the Union shall be the "United Firefighters Union of Australia West Australian Branch".  

5 - ELIGIBILITY 
The conditions of eligibility for membership of the Union are as follows:  

(a) The membership of the Union is unlimited in number.  
(b) Any person who is employed in, or usually employed or appointed in or in connection with:  

(1) The prevention, suppression or extinguishment of fires.  
(2) The protection of life and property through the provision of rescue services at the scene of accidents, 

explosions or other emergencies other than in the capacity of a registered medical practitioner.  
(3) The handling of spillages of toxic or hazardous materials and the disposal of those in emergency 

situations; or 
(4) The sale, supply, installation, maintenance, repair and/or inspection of fire protection equipment other 

than fixed or semi-fixed fire protection systems;  
shall be eligible for membership of the Union.  

Without limiting the generality of the foregoing, membership of the Union shall include persons referred to in paragraph (b) above 
employed:  

(i) By a Fire Brigades Board, Commission or Authority.  
(ii) In the service of any public institution or Authority of the State Government the duties of which are 

not materially different to those of persons employed by a Fire Brigades Board, Commission or 
Authority.  

(iii) In private industry, in any rank, grade or classification of industrial Firefighter or industrial Fireman 
or in any employment the duties of which are not materially different from the duties of one of these 
employments, or in any position in respect of which the duties are similar to those of persons 
employed by any Fire Brigades Board, Commission or Authority.  
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(c) Any person who is an appointed and employed Professional Officer of the Union shall be eligible for 
membership of the Union.  

(d) Notwithstanding the provisions of Sub-Rule (b) the Union may at its discretion decline to admit to membership 
any person otherwise included within this Rule:  
(1) Who does not make an application as required by the Rules, or  
(2) Who does not pay the amount properly payable in respect of admission to membership, or  
(3) Who is of general bad character.  

(e) Provided, however, that the following persons shall not be eligible for membership of the Union:  
(1) Persons engaged in the following industries or callings, namely: timber and saw milling industry; 

afforestation and silviculture; sugar growing; cane cutting; milling and refining; the manufacture of 
chemicals and gases; metalliferous mining; smelting; reducing and refining of ores; mining for brown 
coal including the extraction of the by-products; the search and/or drilling for hydrocarbons, the 
production, processing and transmission of hydrocarbons, the distillation of oils and all labour 
incidental thereto; as surface labourers engaged about or in connection with all brown coal mines; the 
manufacture and milling of paper and all employees other than craftsmen or engine drivers engaged in 
boring for water or oil or engaged in refining such oil or in the extraction of the oil products.  

(2) Persons employed as licensed aircraft engineers or pilots in civil aviation.  
(3) Persons employed in electrical, electronics or similar functions whether as tradespersons and their 

assistants or technicians or other sub-professional electrical or electronics employees however 
described in or in connection with the installation, maintenance, repair and/or inspection of fire 
protection or firefighting equipment.  

(4) Persons engaged in any clerical capacity and/or engaged in the occupation of shorthand writers and 
typists and/or on calculating, billing or other machines designed to perform or assist in performing 
any clerical work whatsoever, provided that this exclusion shall not apply to persons engaged as 
uniformed employees of a public firefighting authority who are engaged as attendants, operators, 
supervisors or trainees in watchrooms or control rooms.  

(5) All persons engaged as salaried Officers or in a professional, technical, sales, clerical and supervisory 
capacity employed by a gas company.  

(6) Employees of the Department of Conversation and Land Management and Water Authority of 
Western Australia.  

(7) Members of the Western Australian Police Force and the Australian Federal Police or any successor to 
those said Police Forces; of any persons who are in employment and/or training (including those 
designated or described as police cadets) being employment and/or training which leads directly to the 
employee and/or trainee being qualified for membership of any of the Police Forces specified in this 
paragraph.  

(8) Persons eligible to be Members of the Administrative and Clerical Officers' Association pursuant to 
it's eligibility rules as at 11 November, 1988 as reproduced in Appendix "B" to these Rules except 
those persons eligible to be Members of the Federal Firefighters Union pursuant to its eligibility rule 
as at 11 November, 1988 as reproduced in Appendix "A" to these Rules.  

(9) Persons eligible to be Members of the Health and Research Employees' Association of Australia 
pursuant to its eligibility rules as at 31 May, 1989, as reproduced in Appendix "C" of these Rules.  

(10) Persons eligible to be Members of the Federal Municipal and Shire Council Employees' Union of 
Australia pursuant to its eligibility rule as at 11 November, 1988 as reproduced in Appendix "D" to 
these Rules.  

(11) Persons eligible to be Members of the Municipal Officers' Association of Australia pursuant to its 
eligibility rule as at 11 November, 1988 as reproduced in Appendix "E" to these Rules.  

(12) Any person employed by:  
(i) The Crown in right of the State.  
(ii) Any statutory body representing the Crown in right of the State; or  
(iii) Any instrumentality or authority acting under the control of or on behalf of or in the interest of 

the Crown in right of the State; or  
(iv) Any company or corporation in which at least fifty per centum of the issued shares are held by or 

for or on behalf of or in the interest of the Crown in right of the State or if there are no issued 
shares, in which the governing body by whatever name called includes nominees appointed by or 
on behalf of or in the interests of the Crown in right of the State; other than by a Fire Brigades 
Board, Commission or Authority.  

(13) Any person employed in an administrative, clerical or professional capacity (other than in any rank, 
grade or classification or Firefighter) by a Fire Brigades Board, Commission or Authority shall not be 
eligible for membership of the Union.  

(14) Any person employed:  
(a) By the Western Australian Bush Fires Board; or  
(b) As storeman, store officer, general assistant and technical officer by the Western Australian Fire 

Brigades Board.  
(15) Any person employed by the Australian Public Service, the service of any public institution or 

authority of the Australian Government whether such service as is the Australian Public Service or 
not.  

The matter has been listed before the Full Bench at 10:30 am on 28 June 2006.   
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A copy of the Rules of the organisation and the proposed set of substitute rules may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the Industrial 
Relations Commission Regulations 2005.   
S. TUNA 
DEPUTY REGISTRAR 9 May 2006 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2006 WAIRC 04238 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS – WESTERN AUSTRALIAN BRANCH; 

 COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION AND OTHERS  

APPLICANTS 
-v- 
THIESS PTY LTD;  
WORLEY PARSONS AND WORSLEY ALUMINA PTY LTD AND OTHERS; 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
HEARD THURSDAY, 2 MARCH 2006 
DELIVERED MONDAY, 24 APRIL 2006 
FILE NO. OSHT 1 OF 2006, OSHT 13 OF 2005 
CITATION NO. 2006 WAIRC 04238 
 

Catchwords Occupational Safety and Health law – whether trade unions are able to refer matters to the 
Occupational Safety and Health Tribunal – principles applied – Tribunal has jurisdiction – Mines 
Safety and Inspection Act 1994 – Occupational Safety and Health Act 1984, Industrial Relations Act 
1979 

Result Jurisdiction found 
Representation  
Applicants Mr D. Ellis, Mr G. McLean and Mr L. Edmonds (all of counsel) on behalf of The Automotive, Food, 

Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch, 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers 
Union of Australia, Engineering and Electrical Division and The Construction, Forestry, Mining and 
Energy Union 

Respondents Mr G. Bull and Mr T. Caspersz (both of counsel) on behalf of Thiess Pty Ltd, Total Corrosion 
Control, Perkins Builders, Cimeco Group Pty Ltd, Ausclad Group of Companies Ltd, Thiess Kentz, 
CBI Constructors Pty Ltd, O’Donnell Griffin Pty Ltd, Protective Coating Systems, and Mr S. Kemp 
(of counsel) on behalf of Worley Parsons and Worsley Alumina Pty Ltd 

 

Reasons for Decision 
Background 
OSHT 13 of 2005  
1 On 12 December 2005 The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – 

Western Australian Branch (“the AFMEPKIU”) referred a dispute to the Occupational Safety and Health Tribunal (“the 
Tribunal”) pursuant to s.74(2) of the Mines Safety and Inspection Act 1994 (“the MSIA”).  The dispute claimed that 
AFMEPKIU members had stopped unsafe work under the MSIA and were being refused payment and/or benefits for the 
period of the stoppage.  The claim, as amended by the AFMEPKIU, in correspondence to the Tribunal on 21 February 2006 
sought: 

Claim for payment for 201 AFMEPKIU members required to work at the Alcoa Pinjarra Upgrade Site for 28 November 
to 1 December 2005 inclusive; 
The claim be limited to work undertaken on day shift. 
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2 The application will be referred to in these reasons as OSHT 13 of 2005.   
3 The respondents opposed the claim.  The Tribunal listed the application in conciliation proceedings on two occasions; 16 

December 2005 and 16 February 2006.  No agreement was reached between the parties in conciliation proceedings before the 
Tribunal.  Site inspections and further conciliation were scheduled for 28 February 2006.  Prior to the site inspections taking 
place written correspondence was received by the Tribunal from the respondent.  An extract of that correspondence is as 
follows: 

“… as advised at the conference of 16 February 2006 our client does not accept that the Tribunal has jurisdiction to hear a 
claim referred by the AMWU.  
Section 74 of the Act provides that a dispute regarding payment maybe referred to the Tribunal for determination by a 
party to the dispute.  The AMWU are not a party and there is no ability for the AMWU to be made a party while the 
matter is not properly before the Tribunal. 
The AMWU may only act as a representative of a party to a dispute as provided for under section 51J(b) of the 
Occupational Safety and Health Act. 
Application 13 of 2005 is invalid.  It has not been referred by a party to the dispute but by a representative of a party to 
the dispute.  The AMWU purport to make a claim on behalf of 201 unnamed persons, there is no ability under the Act for 
this to occur. 
Prior to any inspections being organised a valid referral must be made to a party to the dispute identifying who they are 
and setting out what it is they claim. 
… 
In our view matter 13/2005 should be dismissed for want of jurisdiction and no further proceedings can occur until the 
Tribunal receives the valid claim.” 

OSHT 1 of 2006 
4 On 7 February 2006 The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers 

Union of Australia, Engineering and Electrical Division (“the CEPU”), The Construction, Forestry, Mining and Energy Union 
(“the CFMEU”) and the AFMEPKIU referred a dispute to the Tribunal pursuant to s.74(2) of the MSIA.  The dispute claimed 
that the construction workforce from all three unions on site had stopped unsafe work at the Worsley Alumina Refinery Site in 
accordance with the provisions of the MSIA and were being refused payment and benefits for a period of the stoppage.  More 
specifically the claim sought: Payment for the construction workforce at the Worsley Alumina Refinery Upgrade Project Site 
for: 

(a) Regularly scheduled overtime on Monday, 23 January 2006; 
(b) Ordinary hours and regularly scheduled overtime for Tuesday, 24 January 2006; and 
(c) Ordinary hours of work between 7:00am and 10:00am on Wednesday, 25 January 2006. 

5 The application will be referred to in these reasons as OSHT 1 of 2006.   
6 The respondents opposed the claim.  The Tribunal listed the application in conciliation proceedings on one occasion; 17 

February 2006.  No agreement was able to be reached between the parties.  On 23 February 2006 the Tribunal received 
correspondence from a number of respondents (with the exception of Worley Parsons and Worsley Alumina Pty Ltd) 
requesting the validity of OSHT 1 of 2006 be determined prior to any further proceedings.  In the correspondence the 
respondents submitted that: 

“ … none of the above unions are given any status under Part 6 of the Mines, Safety and Inspection Act nor are they 
a party pursuant to the Act to any dispute as to whether an employee is entitled to be paid where they refuse to work 
on the grounds that to do so would involve a risk of injury or harm. 
The Tribunal does not have before it an application filed by a party to an alleged dispute.  No employee whom the 
payment is claimed for has referred the dispute to the Tribunal.  It is the Respondents position collectively, that there 
is no proper application before the Tribunal and thus the Tribunal is without jurisdiction to progress the matter.  The 
respondents request the matter concerning the validity of Application 1 of 2006 to be determined prior to any further 
proceedings.” 

(extract of correspondence dated 23 February 2006 from a number of the respondents) 
7 Application was received from counsel for Worley Parsons on 27 February 2006 requesting the Tribunal consider that their 

clients be struck out as respondents to the application given that there is and was no employment relationship between them 
and the persons on whose behalf the claim is made.  Worley Parsons submitted that the Tribunal’s jurisdiction was specific and 
limited to determining disputed claims between an employer and an employee. 

Jurisdictional Hearing 
8 It is quite clear that if the jurisdiction of the Tribunal is challenged, that challenge must be decided before the merits of the 

application are considered (Springdale Comfort v. Building Trades Association (1987) 67 WAIG 325).  In this decision 
Brinsden J outlined the principle of jurisdiction having to be heard and determined as a preliminary issue prior to the 
application subject of the dispute being dealt with.   

9 The jurisdictional issue; the validity of the claims before the Tribunal in OSHT 1 of 2006 and OSHT 13 of 2005 were referred 
for hearing and determination.  The matters were listed for hearing on Thursday, 2 March 2006 at 10:30am.  By consent of the 
parties and to the extent possible, both applications were heard together. 

10 For the purpose of these reasons for decision the Tribunal shall refer to the respondent in OSHT 13 of 2005, namely Thiess Pty 
Ltd as the applicant and the employer AFMEPKIU will be referred to as the respondent union. 
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11 For the purpose of these reasons for decision in OSHT 1 of 2006: 
Thiess Pty Ltd, Total Corrosion Control, Perkins Builders, Cimeco Group Pty Ltd, Ausclad Group of Companies Ltd, 
Thiess Kentz, CBI Constructors Pty Ltd, O’Donnell Griffin Pty Ltd, Protective Coating Systems and Worley Parsons and 
Worsley Alumina Pty Ltd will be referred to as the applicant employers; and 
The CEPU, the CFMEU and the AFMEPKIU will be referred to as the respondent union. 

Applicant employers’ submissions 
OSHT 13 of 2005 and OSHT 1 of 2006 
12 The applicant employees submitted that the referral by the AFMEPKIU was not competent and therefore the claim before the 

Tribunal was not valid.  The applicant submitted that the structure of s 74(2) pf the MSIA limited such referrals to an employee 
by virtue of its structure.   

13 The applicant submitted that any persons not party to the dispute could not refer matters to the Tribunal appear in a 
representative capacity.   

14 The applicant employers submitted a link between the reference in the MSIA to “a person” in s 74(2)(a) back to the words “the 
employee” in s 74(1).   

15 The entitlement conferred by s 74(1) of the MSIA, if any, is owed by the employer to the employee.  The applicant employers 
submitted that any determination of the dispute about that entitlement would not directly effect the rights and obligations of 
any person other than the employee and employer in relation to the claimed entitlement.  It was submitted by the applicant 
employers that even to intervene in a application that is properly referred to the Tribunal under s 74(2) of the MSIA the 
respondent unions in these applications would need to demonstrate that their interests were directly affected as organisations, 
or that they will somehow suffer detriment and therefore be denied natural justice if they were not heard in the proceedings.  
The applicant employers submitted that no interest of any of the respondent unions would be affected by determination of the 
disputes about the entitlement of an employee under s 74(1) of the MSIA.  Therefore such matters were limited to the 
employer or the employee.  Accordingly, no union either singly or jointly is able to make such referral.   

16 It was submitted by the applicant employers that none of the referrals disclose a dispute in that no employee is named on either 
site.  The failure to identify a particular employee is indeed it was submitted a failure to particularise a fundamental element of 
the application (or the dispute), namely, whether the employee is claiming the entitlement referred to in s 74(1) of the MSIA.  
It was submitted that neither of the applications disclose a course of action and they must be dismissed accordingly.  Given the 
failure to identify any employee, was impossible for the applicants to assess the claim.  Such action was oppressive particularly 
where the Tribunal was suggesting site inspections, when the persons claiming the alleged entitlement were unidentified.  
Simply as a principal of natural justice the Tribunal ought exercise jurisdiction that was submitted by the applicants.  

17 Relevant also to the Tribunal’s consideration, the applicant employers submitted, was that s 70 of the MSIA Act concerns the 
resolution of issues relating to occupational health and safety at a mine.  Where there are disputes the employer or mine 
manager must in accordance with the relevant procedure attempt to resolve the issue with the persons identified particular in 
ss 70(1)(a) – (d) whichever is specified in the relevant procedure.  It was submitted by the applicant that those persons are the 
safety and health representatives, the safety and health committee, the employees and, where relevant, any employer.  There is 
no mention in s 70(1)(a) – (d) of a trade union as defined in s 4.(1) of the MSIA.  The obligation on the employer or mine 
manager in s 70(1) does not extend to attempting to resolve issue with any person other than one of the specified persons and 
given there is no mention of a trade union then there is no obligation on the employer of the mine manager to meet with a trade 
union in the resolution of issues.  The applicant submitted there was no support at all on a reading of the MSIA for the 
contention that a trade union can be a party to “the dispute” referred to in s 74(2).  The absence of any reference in Part 6 of the 
MSIA to a trade union is a strong indication to the support the applicant employers’ submissions that none of the unions in 
either referral come within the description of “a party to the dispute”.   

18 Various legal references were placed before the Tribunal all of which were considered. 
Worley Parsons and Worsley Alumina submissions 
19 Counsel for the applicant sought an order to be issued striking their client out as a respondent to OSHT 1 OF 2006 or 

alternatively dismissing the application insofar as it related to them.  It was submitted that s 74 of the MSIA gave the Tribunal 
a specific and limited jurisdiction to determine disputed claims for payment between employers and employees.  No person 
represented by the union parties it was submitted is making a claim against Worley Parsons and Worsley Alumina Pty Ltd and 
furthermore the union parties in OSHT 1 of 2006 have conceded that none of the employees to whom the claim relates were 
employees.  Accordingly, there is no employment relationship between the employees concerned and the employer and 
therefore Worsley Alumina Pty Ltd have been incorrectly joined to the proceedings. 

Submissions by the respondent unions 
20 The respondent unions submitted that the Tribunal had jurisdiction to hear and determine the application as referred by the 

respondent unions.  It was submitted by the respondent unions that there was no legislative attempt to limit the word “party” to 
an “employee” as referred to in s 74(2) and that on its plain reading the word had a much wider meaning than the word 
“person”.   

21 In support of their position the respondent unions submitted relevant decisions were the Full Bench decision in Transfield Pty 
Ltd v. The Building Trades Association and Others 70 WAIG 3023 and The Automotive Food, Metals, Engineering, Printing 
and Kindred Industries Union of Workers Western Australian Branch and Others v. CBI Constructors and Others 2005 
WAIRC 02641.  The latter is a decision of the Western Australian Industrial Relation Commission (“the Commission”) sitting 
as the Tribunal.  In the latter case the Tribunal said: 

“In making its decision the Tribunal has had regard to the principles reflected by his Honour PJ Sharkey in the Full Bench 
decision Transfield Pty Ltd v. Building Trades Association and Others 70 WAIG 2023.  Having regard to s 51I of the Act, 
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it is open to the Tribunal after first hearing argument, to resolve the matter in a manner consistent with s 26(1) of the 
Industrial Relations Act 1979, provided that if a matter is capable of being referred under the Act to the Tribunal, then it 
may be heard and determined as if it were a matter in which jurisdiction were conferred on the Tribunal by the Industrial 
Relations Act 1979.  Such a matter therefore extends to the exercise of the Tribunal’s jurisdiction.  The powers of the 
Tribunal to settle a claim referred under s 28(2) are limited only by the restrictions reflected in s 51I of the Act.” 

The AFMPEKIU and CEPU submitted that the word “a party” included an association of employees as provided for in the 
meaning of the MSIA, the Occupational Safety and Health Act 1984 and the Industrial Relations Act 1979.  Consequently it 
was open to the Tribunal to resolve OSHT 13 of 2005 and OSHT 1 of 2006 in a manner consistent with s 26 of the IR Act.   

22 The CFMEU with respect to OSHT 1 of 2006 in its submissions drew a distinction between the s 74(2) reference within the 
MSIA to “a person” and “any party” submitted the descriptions as being significantly different.  The union went on to submit 
that any person who was entitled to pay or other benefits is not the same as a party to a dispute.  A party under the terms of the 
MSIA and s 74(2) has a broader meaning.  If the legislature had indeed intended the same meaning to apply to each, the 
CFMEU submitted, then the same term would have been used and it would not be “a person” who was entitled to pay but 
rather “a party”.  The union submitted that a broad range of individuals could be a party to a dispute over and above employees 
and employers.  For example, a union in its effort to recoup unpaid wages on behalf of its members can accurately be described 
as a party to that dispute.  The union submitted that to prefer the broader definition would be consistent with the practice that 
has been developed in the past and consistent with the representative role that unions play in disputes such as this.  Just as an 
individual employee can be a party to a dispute, a collection of employees speaking through the representative body of their 
union can accurately be described as a party to a dispute.  The union submitted that s 74 of the MSIA is identical to s 28 of the 
Occupational Safety and Health Act 1984.  By using identical terms to that found in earlier legislation it is clear Parliament 
intended the MSIA and the Occupational Safety and Health Act 1984 (the OSHT Act) were to have identical operation.  When 
s 74 of the MSIA was enacted it was common practice for unions to be parties to these types of disputes and its reasonable to 
assume Parliament was aware of this practice.  The CFMEU submitted that if Parliament intended “party” to have a narrower 
meaning than that adopted for the legislation it was essentially reproducing it could have provided for that at the time of the 
drafting.   

23 The CFMEU submitted that a representative union body in s 74 claims before the Tribunal would lead evidence from 
employees and other witnesses to establish whether reasonable grounds subjectively exist to establish a reasonable belief that 
to continue to work could involve a risk of injury.  The union submitted it would not be necessary in such cases for each 
individual employee to establish they held such a belief.  As such it was submitted it is appropriate that one collective claim by 
a representative union or indeed representative unions can be made rather than individual employees lodging separate claims.  
This has a pragmatic advantage in that the question of entitlements to pay in other benefits can be determined once and for all 
in a single application rather than applications which in the case of OSHT 1 of 2006 may well number into the hundreds.   

24 The respondent unions submitted that OSHT 13 of 2005 applied to 201 employees and with reference to OSHT 1 of 2006 there 
were approximately 500 employees involved.  In response to the applicant employers’ submissions that the referrals were 
invalid given the employees had not been identified the respondent unions submitted that the provision of such names is not 
vital to the initial application.  Once and if it is accepted by the Tribunal that a trade union can be a party to a referral under 
s 74(2) of the MSIA then the other matters; such as employee names, are particulars that can be identified.  They are not 
critical to the validity of the claim at the outset. 

Findings and Conclusions 

25 Having considered the submissions of the applicant employers and the respondent unions in OSHT 13 of 2005 and OSHT 1 of 
2006 the Tribunal makes the following comments in relation to its findings and conclusions. 

26 The applications were referred by the respondent trade unions to the Tribunal under s 74(2) of the MSIA.  Relevant to the 
Tribunal’s conclusion and findings in this jurisdictional consideration are s 74(1) and (2): 

“74. Entitlements to continue  
 (1) An employee who refuses to work as mentioned in section 72(1) is entitled to receive the same pay and other 

benefits, if any, which that employee would have been entitled to receive if the employee had continued to do 
his or her usual work. 

 (1a) Subsection (1) does not apply if —  
  (a) the employee leaves the mine without the authorisation of the employer as required under 

section 72(2a); or 
  (b) the employee refuses to do reasonable alternative work that the employee is given under section 73. 
 (2) A dispute arising as to —  
  (a) whether a person is entitled to pay and other benefits; or 
  (b) what pay or benefits a person is entitled to receive, 
  in accordance with subsection (1), may be referred by any party to the dispute to the Tribunal for 

determination.” 

27 The Tribunal seeks to address the role and effect of trade union registration pursuant to s 60 of the Industrial Relations Act 
1979 (“the IR Act”).  Under the terms of that section a registered trade union has the authority, under its own constitutional 
rules, to act on behalf of the persons who are claiming the entitlement.  In applications OSHT 13 of 2005 and OSHT 1 of 2006 
the Tribunal finds that three registered unions, registered under s60 of the IR Act have made applications on the relevant 
employees’ behalf and, are entitled to do so.   
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28 Particularly relevant is s 61 of the IR Act: 
 “61. Effect of registration  
 Upon and after registration, the organisation and its members for the time being shall be subject to the jurisdiction of 

the Court and the Commission and to this Act; and, subject to this Act, all its members shall be bound by the rules of 
the organisation during the continuance of their membership.” 

The operation of the rules of each of the respondent unions; the AFMEPKIU, the CEPU and the CFMEU, as registered under 
s 60 of the IR Act allow for each trade union to represent its members before the Industrial Relations Commission.  Section 
51G of the OSHT Act defines the Tribunal as “the Industrial Relations Commission sitting as the Occupational Safety and 
Health Tribunal”.  Of particular relevance is s 51G(2) and (3): 

 “(2) When sitting in exercise of the jurisdiction conferred by subsection (1) the Commission is to be known as the 
Occupational Safety and Health Tribunal (the “Tribunal”). 

 (3) A determination of the Tribunal on a matter mentioned in subsection (1) has effect according to its substance 
and an order containing the determination is an instrument to which section 83 of the Industrial Relations 
Act 1979 applies.” 

 The Tribunal finds that the trade unions (AFMEPKIU, CEPU and CFMEU) each appear in a representative role on behalf of 
their members.  Even if an employee the subject of a s 74(2) referral by a trade union was not a member of a trade union, so 
long as their occupation was covered within the constitutional rules of the trade union bringing the application, then such 
representation would be permitted under the MSIA and indeed the OSHT Act.  The Tribunal so finds.   

29 In representing the claim for entitlements of employees at the Alcoa Pinjarra Upgrade and Worsley Alumina Construction 
sites, the Tribunal finds the respondent trade unions are parties to the disputes as referred to the Tribunal for determination.  
The Tribunal finds, that to the extent that jurisdiction is challenged in OSHT 13 of 2005 and OSHT 1 of 2006, that the Tribunal 
has jurisdiction.  The Tribunal rejects any application for an order to strike out the applications. 

30 In making its decision the Tribunal has had regard for the submissions by the applicant employers that for an employee’s 
entitlement to be considered by the Tribunal then each individual employee would need to refer the claim themselves.  It did 
not go unnoticed by the Tribunal that one of the counsel was representing some 10 respondent employers.  In order to progress 
the claims in dispute of each individual employee would involve upwards of 600 separate applications before the Tribunal.  
Having regard for the need to expedite applications before the Tribunal such a situation could lead to inequities, obvious delays 
and difficulties in recalling accurately the circumstances surrounding the events that led to the dispute in the first instance.  The 
Tribunal finds that s 74(2) referrals of disputes under the MSIA are not limited to the employee and the employer. 

31 In response to the applicant employers’ submission that neither OSHT 13 of 2005 nor OSHT 1 of 2006 were valid claims on 
the basis that employees’ names had not been provided the Tribunal finds that if it becomes necessary to provide such 
information this can be done as the claim progresses.  The provision of such information on the initial application is not 
considered to be vital to the validity of the claim.  The Tribunal so finds. 

32 To the extent that the Tribunal has before it a challenge to the claim made by the respondent unions in OSHT 1 of 2006 from 
Worley Parsons and Worsley Alumina Pty Ltd, the Tribunal finds as a fact that none of the employees whose claim for pay or 
benefits was referred under s 74(2) of the MSIA were, during the relevant period, employees of Worley Parsons and Worsley 
Alumina Pty Ltd.   

33 The Tribunal does however find that Worley Parsons and Worsley Alumina Pty Ltd fall within the definition of “principal 
employer” of the MSIA.  I consider that in the exercise of the Tribunal’s jurisdiction it is likely that the Tribunal will be 
required to gain access to and egress from the minesite during site inspections.  All of which necessarily effects the rights of 
Worley Parsons and Worsley Alumina Pty Ltd in its capacity as principal employer, not as an employer of the employees on 
whose behalf the trades unions claim the entitlement.  The Tribunal therefore declines to strike Worley Parsons and Worsley 
Alumina Pty Ltd out as a respondent to the application. 

34 Having regard to all of the above the Tribunal finds that jurisdiction exists in OSHT 13 of 2005 and OSHT 1 of 2006.  The 
Tribunal proposes to issue a Minute of Declaration in each application to that effect.   

 

2006 WAIRC 04284 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, COMMUNICATIONS, 
ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING, AND 
ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIVISION 
AND THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANTS 
-v- 
WORLEY PARSONS AND WORSLEY ALUMINA PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 3 MAY 2006 
FILE NO. OSHT 1 OF 2006 
CITATION NO. 2006 WAIRC 04284 
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Result Declaration issued 
Representation  
Applicant Mr D Ellis, Mr G McLean and Mr L Edmonds (all of counsel) on behalf of The Automotive, Food, 

Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch, 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers 
Union of Australia, Engineering and Electrical Division and The Construction, Forestry, Mining and 
Energy Union 

Respondent Mr G. Bull and Mr T. Caspersz (both of counsel) on behalf of Thiess Pty Ltd, Total Corrosion 
Control, Perkins Builders, Cimeco Group Pty Ltd, Ausclad Group of Companies Ltd, Thiess Kentz, 
CBI Constructors Pty Ltd, O’Donnell Griffin Pty Ltd, Protective Coating Systems, and Mr S Kemp 
(of counsel) on behalf of Worley Parsons and Worlsey Alumina Pty Ltd 

 

Declaration 
HAVING HEARD the parties and for the reasons set out in the decision issued on 24 April 2006 in this matter the Occupational 
Safety and Health Tribunal, pursuant to the powers conferred on it under the Mines Safety and Inspection Act 1994 hereby declares 
– 
 THAT jurisdiction exists in OSHT 1 of 2006 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 04283 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THIESS PTY LTD 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 3 MAY 2006 
FILE NO. OSHT 13 OF 2005 
CITATION NO. 2006 WAIRC 04283 
 

Result Declaration issued 
Representation  
Applicant Mr D Ellis (of counsel) on behalf of The Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers – Western Australian Branch,  
Respondent Mr G Bull and Mr T Caspersz (both of counsel) on behalf of Thiess Pty Ltd 
 

Declaration 
HAVING HEARD the parties and for the reasons set out in the decision issued in this matter on 24 April 2006 the Occupational 
Safety and Health Tribunal, pursuant to the powers conferred on it under the Mines Safety and Inspection Act 1994  hereby declares 
– 
 THAT jurisdiction exists in OSHT 13 of 2005 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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