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(FOR ADULT APPRENTICE MINIMUM WAGE ONLY) 
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APPLICANT 

-v- 
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CatchWords State Wage Order – Commission’s own motion – Minimum weekly rate of pay for adult apprentices 
under Minimum Conditions of Employment Act 1993 – Industrial Relations Act 1979 s.50A, 
s.50B(2); Labour Relations Legislation Amendment Act 2006 s.22(3),(4) and (5) 

Result State Wage Order issued 
Representation Ms C Ozich on behalf of Trades and Labor Council of Western Australia 
 Ms J Gardner and with her Mr M Hammond on behalf of the Minister for Employment Protection 

Mr M Borlase on behalf of Australian Mines and Metals Association Inc 
Mr D Jones on behalf of Chamber of Commerce and Industry of Western Australia 

 

Reasons for Decision 
1 This application is part B of application 66 of 2006 created on the Commission’s Own Motion pursuant to section 50A of the 

Industrial Relations Act, 1979 ("the Act").  It concerns only the setting of a minimum weekly rate of pay for apprentices who 
have reached 21 years of age ("adult apprentices").  By section 50A(1)(a)(ii) of the Act the Commission is to set the minimum 
weekly rate or rates of pay applicable under section 14 of the Minimum Conditions of Employment Act, 1993 ("MCE Act").  By 
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section 50B(2) of the Act the Commission may set a minimum weekly rate of pay in relation to adult apprentices that is 
different from a rate or rates for apprentices who are under 21 years of age. 

2 By sections 51BA and 51BB of the Act, the Commission is obliged to give the Minister for Employment Protection ("the Hon 
Minister"), Chamber of Commerce and Industry of Western Australia (Inc) ("CCIWA"), Australian Mines and Metals 
Association (Inc) ("AMMA") and the Trades and Labor Council of Western Australia ("TLCWA") an opportunity to be heard.  
On 5 October 2006 they each informed the Commission that they had reached an agreed position.  The agreed position is that 
the minimum weekly rate of pay for adult apprentices should be set at the third-year rate for a four-year apprenticeship under 
the Metal Trades (General) Award 1966 which is $448.65 per week. 

Background 
3 Sections 50A and 50B were inserted into the Act by the Labour Relations Legislation Amendment Act, 2006 and took effect on 

4 July 2006.  This is the first occasion the Commission has considered whether a minimum weekly rate of pay should be set for 
adult apprentices for the purpose of section 14 of the MCE Act.  Prior to sections 50A and 50B, the power of the Commission 
to set a minimum weekly rate of pay for adult apprentices who are award-free was constrained by the previous section 51G(3) 
of the Act.  As a consequence, there is not a minimum wage for adult apprentices who are award-free.   

4 There is, however, a minimum weekly rate of pay for adult apprentices whose employment is covered by an award.  From 7 
July 2006 that minimum weekly rate of pay has been $421.70 (see (2006) 86 WAIG 1654 at 1656).  It may well be that the 
employers of adult apprentices who are award-free, and for whom there is no minimum weekly rate of pay, use the rate of 
$421.70 as a yardstick for the wages they pay to their adult apprentices.  Nevertheless, in the absence of a minimum weekly 
rate of pay for adult apprentices under section 14 of the MCE Act having been set by the Commission, it is possible that a first-
year or second-year adult apprentice who is award-free is being paid the current rates for first-year and second-year apprentices 
who are award-free which are $251.54 and $329.07 respectively ((2006) 86 WAIG 2683 at 2687).  If the Commission simply 
awarded the rate agreed by the Hon Minister, CCIWA, AMMA and TLCWA, $448.65, it would award a very significant 
increase in wages. 

The Issues 
5 Setting a minimum weekly rate of pay for adult apprentices is not a straightforward task.  It presented considerable difficulty 

when in June 2003, following amendments to the Act in 2002, the Commission issued a General Order which, as well as 
giving effect to the National Wage Case decision of that year, amended all awards to provide for a minimum weekly rate of 
pay for adult apprentices of $406.70 per week ((2003) 83 WAIG 1899 at 1907).   

6 Setting that rate caused the CCIWA to apply to vary the General Order to provide for the rate to be phased in over a twelve 
month period.  The Commission in that matter noted ((2002) 83 WAIG 3537 at [41]) that it arose from a misunderstanding 
about what had been understood to have been an agreement between the Hon Minister, CCIWA, AMMA and the TLCWA that 
the minimum weekly rate of pay for award-free apprentices would be the third-year of a four-year apprenticeship, that is 75% 
of the tradesman’s rate, under the Metal Trades (General) Award 1966.  The Commission decided that there needed to be a 
cautious approach and ordered that the $406.70 be phased in in three-monthly increments (ibid at 3556).  The rate of $406.70 
which came into effect on 30 April 2004 was subsequently increased to $421.70, a $15.00 increase, from 7 July 2006. 

Adult Apprentices who are Award-Free 
7 Section 14 of the MCE Act sets the minimum weekly rate of pay for apprentices.  The rate applies to apprentices who are 

award free (and by the operation of section 5 of the MCE Act to apprentices who are covered by an award if the award rate of 
pay is less than the MCE Act rate of pay).  This brings us then to the present position.  We accept the central premise of the 
Hon Minister that there is a need to encourage skills development in Western Australian industry including by the uptake of 
apprenticeships by adults.  With the school leaving age in this State being gradually increased to 17, and with more students 
completing secondary education than in previous generations, there is an increasing number of apprentices aged 21 years or 
over.  Minimum wage levels are an important factor in determining the attractiveness of apprenticeships.   

8 On the one hand, there is a need for adult apprentices to receive an appropriate wage that enables them to meet greater living 
expenses and responsibilities which they have compared with junior employees; on the other hand, there is a need to ensure 
that adult apprentices do not become unattractive to employers if the wage paid to them in their first or second year is seen as 
less than the value of employing an apprentice.  The Commission is nevertheless urged by the Hon Minister to include in its 
considerations not just the cost of employing adult apprentices but also the potential longer term cost to the State and industry 
as a whole if there is not an adequate supply of appropriately skilled labour in future years.  The Commission is assisted by the 
agreement of each of the Hon Minister, CCIWA, AMMA and the TLCWA that the minimum weekly rate of pay for adult 
apprentices who are award-free should be $448.65 per week.   

9 To further assist the Commission in its deliberations, the Commission directed the Registrar to write to 25 training 
organisations employing apprentices in Western Australia asking them to make a submission on the issue.  The Commission 
acknowledges that many of those training organisations may be constitutional corporations which, by virtue of the Work 
Choices amendments to the Workplace Relations Act, 1996 from 27 March 2006, may not be directly affected by any Order to 
issue from these proceedings.  The Commission received responses from only four, they being the Motor Trade Association of 
Western Australia (Inc), Master Builders Association of Western Australia, ChoiceOne Pty Ltd, and the Motor Industry 
Training Association of Western Australia (Inc) ("MITA").  We express our thanks to those four organisations for writing to us 
in the detail in which they did. 

10 The Hon Minister also provided the Commission with figures assembled by the Department of Education and Training for the 
calendar years 2002-2005 showing the numbers of adult apprentices in training.  We conclude from the figures that the 
increase in the minimum weekly rate of pay for adult apprentices who are covered by awards which was phased in to 2004 had 
little measurable impact on the numbers of adult apprentices; similarly, it had little effect on the number of adults commencing 
apprenticeships.   
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11 We agree with the conclusion of the Hon Minister that any order to issue from these proceedings setting a minimum weekly 
rate of pay for adult apprentices who are award-free is likely to affect mostly private sector employers who are not 
constitutional corporations and who employ adult apprentices who are in the first or second year of an apprenticeship.  Those 
employers are likely to be found in the following industries: 
Automotive.  The figures show that the total number of adult apprentices and the number of adults commencing 
apprenticeships in this industry increased significantly between 2002 and 2005 notwithstanding the introduction of the 
minimum wage for adult apprentices who are covered by awards.   

 Building and Construction.  Between 2002 and 2005 the number of adult apprentices in building and construction (excluding 
electrical trades) and the number of adults commencing apprenticeships in building and construction rose significantly.   

 Electrical.  In the electrical industry, both the total number of adult apprentices and the number of adults commencing 
apprenticeships increased substantially between 2002 and 2005. 

 Food.  The number of adult apprentices in the food industry rose between 2002 and 2005.  The number of adults commencing 
apprenticeships in the food industry remained relatively stable.  

 Hospitality and Tourism.  Adult apprenticeships in the hospitality and tourism sector grew steadily between 2002 and 2005.  
The number of adults commencing apprenticeships in this industry also increased.  Most State hospitality awards contain an 
adult apprentice wage equivalent to $431.40 per week. 

 Light Manufacturing.  The number of adult apprentices working in, and commencing apprenticeships in, this sector rose 
between 2002 and 2005. 

 Metals, Manufacturing and Services.  The number of adult apprentices working in this sector increased significantly 
between 2002 and 2005, as did the number of adults commencing apprenticeships in these industries. 

 Wholesale, Retail and Personal Services.  Between 2002 and 2005 the total number of adult apprentices in this sector 
increased while the number of adults commencing apprenticeships in these industries remained relatively unchanged.   

12 It is this evidence which has been of persuasive value to the Commission in these proceedings.  The similarity between these 
proceedings relating to award-free adult apprentices and the 2003 circumstances relating to award-covered adult apprentices is 
not lost on the Commission.  However, the above evidence shows that the phasing in of an acceptable and fair minimum 
weekly rate of pay for adult apprentices covered by awards did not make adult apprenticeships unattractive nor uneconomic.   

13 We also think that the evidence provides an answer particularly to the Master Builders Association of Western Australia and 
the Motor Trade Association of Western Australia (Inc), both of which urged the Commission in their written submissions not 
to increase the minimum wage for award-free adult apprentices in the manner proposed to us.  We also acknowledge the 
comments of the MITA which, while recognising that future skills shortages will only be successfully addressed through 
increasing the participation of adults in apprenticeships, and that adult apprentices are an untapped resource in this respect, 
submitted that there are significant barriers to employing adult apprentices especially when that wage is compared by 
employers to a non-adult wage with similar level of experience or skills.  The MITA considers that unless there is some form 
of government subsidy available, the increases proposed to us would further reduce the opportunity of many adults to secure an 
apprenticeship.   

14 We have also noted the submissions of the CCIWA that a survey done of its members employing apprentices resulted in most 
of its members expressing support for the increase proposed.  This position is the position of ChoiceOne Pty Ltd which 
submitted that in line with the current skills shortage, it would be a benefit if the rate of pay was increased to encourage more 
adult apprentices to apply for the current positions that are available.   

15 The Minister’s evidence before us shows that there is only one apprenticeship which is said to be definitely award-free, that 
being Horticulture (Turf Management).  This refers to a specialised trade outside of nursery horticulture producing and 
managing turf and is not covered by the Horticultural (Nursery Industry) Award No. A30 of 1980 nor the Golf Link and 
Bowling Green Employees' Award 1993, both of which, of course, prescribe a minimum weekly rate of pay for adult 
apprentices covered by them of $421.70.  Horticulture (Turf Management) has 31 apprentices over the age of 21; it is not know 
how many of these are in their first or second year.   

16 A further four apprenticeships, they being Signwriting, Stone Masonry, Glazing/Bevelling and Lock Smithing are, in the view 
of the Hon Minister, uncertain regarding award coverage.  On the figures supplied by the Hon Minister, there are possibly 207 
apprentices potentially award-free although the real figure is probably much lower as a significant number of these are likely to 
be on federal awards and agreements, or covered by State agreements.  It is not known how many of these are in their first or 
second year. 

Decision 
17 We conclude that the increase proposed to us will have little effect generally because the vast majority of adult apprentices are 

in apprenticeships covered by awards, their minimum weekly rate of pay being $421.70.  We also recognise that the operation 
of section 5 of the MCE Act necessarily means that the minimum weekly rate of wage for adult apprentices covered by awards 
of $421.70 will increase if an Order issues from these proceedings setting a minimum weekly rate of pay for adult apprentices 
which exceeds that sum. 

18 We conclude from the previous decisions of the Commission and the submissions before us on this occasion that the third-year 
rate of a four-year apprenticeship, currently $448.65, is a minimum weekly rate of pay which is both fair to the adult 
apprentice and, on the data presented to us, not a disincentive to employers to employ adult apprentices.  We also see no reason 
why there should be any difference between the minimum weekly rate of pay for adult apprentices who are award-free and for 
adult apprentices who are covered by awards. 
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19 Taking into account that there were unforeseen consequences for award-covered adult apprentices when the Commission 
issued its General Order in June 2003 implementing the increase for award-covered adult apprentices in one step, we are 
naturally cautious on this occasion in prescribing in one step the third-year rate of a four-year apprenticeship as the minimum 
weekly rate of pay for adult apprentices for the purposes of section 14 of the MCE Act.  Following the example set by the 
Commission’s General Order in the CCIWA application in 2003 for apprentices covered by awards, we have decided the rate 
will be phased-in. 

20 The phasing-in period used in 2003 spread the wage increase over a period of six months without any known negative 
consequences to award-covered adult apprentices or their employers.  From information available to us that was because many 
adult apprentices in their first or second year were already paid in excess of the minimum weekly rate for that level of 
apprentice.  We propose a similar phasing-in period on this occasion.  

21 As an additional safeguard we will also make provision for the Commission to consider either exempting an individual 
employer from the effect of the General Order to issue, or varying its effect, upon an individual employer notifying the 
Commission in writing, whether by letter or by lodging a formal application in the Commission, of the grounds for doing so. 

22 It is important to recognise that the minimum weekly rate of pay for adult apprentices we now prescribe will also increase the 
rate being paid to award-covered adult apprentices when the rate exceeds $421.70 per week.  This will occur on 1 July 2007 at 
which time by section 50A(5) another State Wage Order is required to come into effect.  As a consequence, the rate of $448.65 
might be overtaken by, and be increased by, any increase in that future State Wage Order.  

23 The Minute of a proposed General Order now issues. 

 

2006 WAIRC 05631 
STATE WAGE ORDER PURSUANT TO SECTION 50A(1)(A) OF THE ACT  

(FOR ADULT APPRENTICE MINIMUM WAGE ONLY) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, MINISTER FOR  
EMPLOYMENT PROTECTION, AUSTRALIAN MINES & METALS ASSOCIATION (INC) AND 
CHAMBER OF COMMERCE & INDUSTRY OF WESTERN AUSTRALIA (INC) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 SENIOR COMMISSIONER J F GREGOR 
 COMMISSIONER S.J. KENNER 
DATE FRIDAY, 20 OCTOBER 2006 
FILE NO/S APPLB 66 OF 2006 
CITATION NO. 2006 WAIRC 05631 
 

Result General Order and Order issued 
Representation Ms C Ozich on behalf of the Trades and Labor Council of Western Australia 
 Ms J Gardner and with her Mr M Hammond on behalf of the Minister for Employment Protection 

Mr M Borlase on behalf of Australian Mines and Metals Association Inc 
Mr D Jones on behalf of Chamber of Commerce and Industry of Western Australia 

 

State Wage Order and Order 
THE COMMISSION IN COURT SESSION constituted for the purpose of section 50A(1)(a)(ii) of the Industrial Relations Act, 
1979 ("the Act") in relation only to the minimum weekly rate of pay for an apprentice who has reached 21 years of age; 
AND HAVING reviewed the setting of a minimum weekly rate of pay for an apprentice who has reached 21 years of age in 
accordance with section 50A(1)(a)(ii) and section 50B(2) of the Act and sections 22(3) and (4) of the Labour Relations Legislation 
Amendment Act, 2006 and published the reasons for its decision; 
1. Hereby makes the following General Order with effect from 1 November 2006:  

 That the minimum weekly rate of pay applicable under section 14 of the Minimum Conditions of Employment 
Act, 1993 to an apprentice who has reached 21 years of age shall be: 
(a) $300.00 per week on and from the commencement of the first pay period on or after 1 November 

2006. 
(b) $350.00 per week on and from the commencement of the first pay period on or after 1 February 2007. 
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(c) $400.00 per week on and from the commencement of the first pay period on or after 1 May 2007. 
(d) $448.65 per week on and from the commencement of the first pay period on or after 1 July 2007. 

2. Hereby makes the following Order: 
(a) That an employer of an apprentice who has reached 21 years of age may apply to the Commission for 

an Order: 
(i) exempting the employer from the effects of this General Order; or  
(ii) varying the effect of this General Order upon that employer. 

(b) The application may be made either in writing to the Commission, or by completing Form 1 and 
lodging it with the Commission, setting out the grounds for making the application.   

 (Sgd.)  A R BEECH, 
[L.S.] Commission In Court Session. 

 

FULL BENCH—Appeals against decision of Commission— 

2006 WAIRC 05656 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK GEORGE CURTIS 
APPELLANT 

-and- 
AUSDRILL LIMITED 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J F GREGOR 

HEARD WEDNESDAY, 20 SEPTEMBER 2006 
DELIVERED THURSDAY, 26 OCTOBER 2006 
FILE NO. FBA 20 OF 2006 
CITATION NO. 2006 WAIRC 05656 
 

CatchWords Industrial Law (WA) - Appeal against order made by Commission - Alleged harsh, oppressive or 
unfair dismissal - Whether Commission properly assessed amount of compensation to be paid to 
appellant - Issue of mitigation - Whether appellant took reasonable steps to find alternative 
employment after dismissal - Whether loss of wages suffered by appellant “caused by the dismissal” - 
Construction of ss23A(6) and (7) of the Industrial Relations Act 1979 - Appeal dismissed - Industrial 
Relations  Act 1979 (WA) (as amended), s23A, s23A(5)(b), (6), (7)(a), (7)(c), s26(1), s29(1)(b)(i), 
s49, s49(5) - Labour Relations Reform Act 2002, Part 7 

Decision Appeal dismissed 
Appearances 
Appellant Mr G McCorry, as agent 
Respondent Mr A Cameron, as agent 
 

Reasons for Decision 
THE ACTING PRESIDENT AND SENIOR COMMISSIONER J F GREGOR: 
The Appeal 
1 This is an appeal instituted under s49 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  The appeal is against 

an order made by the Commission on 19 June 2006.  The order was made after a hearing on 11 May 2006, of the appellant’s 
application for a remedy in respect of his alleged harsh, oppressive or unfair dismissal from his employment with the 
respondent.  The application was referred to the Commission by the appellant under s29(1)(b)(i) of the Act.  The appellant 
sought orders from the Commission under s23A of the Act. 
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2 The appellant had been employed with the respondent as a driller, based at the St Ives mining operation at Kambalda in 
Western Australia from 17 February 2003 until 13 March 2006.  On the latter date, as the Commission found, the appellant’s 
employment was terminated after a verbal disagreement between the appellant and the respondent’s site manager. 

3 The order which was made by the Commission followed the publication of reasons for decision on 14 June 2006.  The order 
made by the Commission was that the Commission “hereby –  

1 DECLARES that the applicant was harshly, oppressively and unfairly 
dismissed from his employment as a Driller on or about 13 March 
2006. 

2 DECLARES that reinstatement or re-employment is impractical. 
3 ORDERS the respondent to pay to the applicant the sum of $500.00 as 

compensation for loss less any amount payable to the Commissioner 
of Taxation pursuant to the Income Tax Assessment Act 1936 and 
actually paid within 21 days of the date of this order.” 

4 The appeal which has been instituted is against order 3, with respect to the amount of compensation ordered to be paid by the 
respondent to the appellant.  The respondent has not appealed against the first order made and neither party has questioned on 
appeal the making of the second order.  The appeal raises the question of whether the Commission properly assessed the 
amount of compensation to be paid to the appellant. 

The Powers of the Commission  
5 The powers of the Commission in determining claims of harsh, oppressive or unfair dismissal are contained in s23A of the Act 

which is as follows:- 
“23A. Powers of Commission on claims of unfair dismissal 

(1) The Commission may make an order under this section if 
the Commission determines that the dismissal of an 
employee was harsh, oppressive or unfair. 

(2) In determining whether the dismissal of an employee was 
harsh, oppressive or unfair the Commission shall have 
regard to whether the employee —  
(a) at the time of the dismissal, was employed for a 

period of probation agreed between the employer 
and employee in writing or otherwise; and 

(b) had been so employed for a period of less than 
3 months. 

(3) The Commission may order the employer to reinstate the 
employee to the employee’s former position on conditions 
at least as favourable as the conditions on which the 
employee was employed immediately before dismissal. 

(4) If the Commission considers that reinstatement would be 
impracticable, the Commission may order the employer to 
re-employ the employee in another position that the 
Commission considers —  
(a) the employer has available; and 
(b) is suitable. 

(5) The Commission may, in addition to making an order 
under subsection (3) or (4), make either or both of the 
following orders —  
(a) an order it considers necessary to maintain the 

continuity of the employee’s employment; 
(b) an order to the employer to pay to the employee 

the remuneration lost, or likely to have been lost, 
by the employee because of the dismissal. 

(6) If, and only if, the Commission considers reinstatement or 
re-employment would be impracticable, the Commission 
may, subject to subsections (7) and (8), order the 
employer to pay to the employee an amount of 
compensation for loss or injury caused by the dismissal. 

(7) In deciding an amount of compensation for the purposes 
of making an order under subsection (6), the Commission 
is to have regard to —  
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(a) the efforts (if any) of the employer and employee to 
mitigate the loss suffered by the employee as a 
result of the dismissal; 

(b) any redress the employee has obtained under 
another enactment where the evidence necessary 
to establish the claim for that redress is also the 
evidence necessary to establish the claim before 
the Commission; and 

(c) any other matter that the Commission considers 
relevant. 

(8) The amount ordered to be paid under subsection (6) is not 
to exceed 6 months’ remuneration of the employee. 

(9) For the purposes of subsection (8) the Commission may 
calculate the amount on the basis of an average rate 
received by the employee during any relevant period of 
employment. 

(10) For the avoidance of doubt, an order under subsection (6) 
may permit the employer concerned to pay the 
compensation required in instalments specified in the 
order. 

(11) An order under this section may require that it be 
complied with within a specified time. 

(12) The Commission may make any ancillary or incidental 
order that the Commission thinks necessary for giving 
effect to any order made under this section.” 

The Hearing and Relevant Evidence 
6 As stated the Commission heard the application on 11 May 2006.  The application was heard in Kalgoorlie.  At the hearing the 

appellant gave evidence on his own behalf and Mr Graeme Davis gave evidence for the respondent.  Mr Davis was the site 
manager referred to earlier.  The main evidence at the hearing which is relevant to the appeal is the evidence by the appellant 
about what he did to obtain alternative employment after his dismissal on 13 March 2006. 

7 In examination-in-chief, the appellant said that after he was dismissed and taken home from the mine site he told his partner 
what had happened when she returned home from work that night.  (T16).  The appellant explained that he had been having 
problems with his partner and they had “quite an argument” that night.  (T17).  The appellant was asked what his state of mind 
was at the time and he said that for “probably the first week I was quite stressed, I didn’t sleep at all much”. 

8 The appellant was asked what he decided to do in relation to his termination.  He said that “all the mines in the area are 
underground and I have never worked underground, so I didn’t really have any intentions of doing so.  So I decided within a 
couple of weeks that I’d have to relocate to Perth and … either find employment in the city or … do fly in, fly out”.  (T17).  The 
appellant answered no, to a question of whether he had any other skills which would have been useful “above ground”.  The 
appellant also indicated the only open pit in the area was the site he had worked on. 

9 The appellant was asked about relocating to Perth.  The appellant said he and his partner were buying their house in Kambalda, 
decided they were going to sell the house and on 28 March 2006 “got the real estate to sign the paperwork”.  (T17).  We infer 
that this was the “paperwork” necessary to appoint a real estate agent to sell the house on behalf of the appellant and his 
partner.  The appellant then said that he had to “get the house up to scratch” so he spent the next couple of weeks painting.  
The appellant also said that his partner was not going to relocate with him to Perth, they had decided to separate and she was 
being transferred within the company that she worked for to north of Sydney.  The appellant also said that he had to fix his 
house up by doing things like gardening, fixing leaking taps, painting the bathroom and “things like that”.  (T18).  The 
appellant also said that the whole house was re-carpeted but this had been booked about a month before his dismissal.  The 
appellant said he had to sell his furniture because he did not have the money to relocate it to Perth and so “garage saled” it.  
(T18).  With respect to his partner, the appellant said she had to give a couple of weeks notice of her transfer as she was the 
manager of the shop where she worked and had a stocktake sale on 18 April 2006.  The appellant said they decided they would 
leave “as soon as she had done that”.  (T18).  The appellant also said he had to find homes for some animals which they had.  
The appellant then said they relocated to Perth on 22 April 2006.  The separation from his partner occurred on the next day 
when she travelled to Sydney by aeroplane. 

10 The appellant was then asked when he found out about a conference that was scheduled with respect to his application to the 
Commission.  He said that he found out that week by receiving a letter saying it would be on 18 May 2006.  The appellant said 
it was subsequently brought forward so that it occurred the week prior to the hearing. 

11 The appellant was asked whether he had sought or obtained other employment.  The appellant said he had found casual 
employment recently, starting on 5 May 2006.  The appellant said he had been “speaking to people about trying to get some 
work but I wasn’t sure what was happening with all of this and where I was going to live and so …”.  (T19).  The answer was 
interrupted by the next question from his agent who asked what was the nature of the casual employment.  The appellant 
answered that it was 20 to 30 hours a week as a handy man and the appellant was being paid $35 per hour.  The appellant said 
he had not been paid as yet because he had only done a couple of days work.  The appellant then answered some questions 
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about returning to work with the respondent.  The appellant also said that he did not have a problem living in single person’s 
quarters or working on a fly in/fly out basis on mine sites. 

12 Before turning to the appellant’s cross-examination we will mention the relevant evidence before the Commission about the 
appellant’s income and termination payments.  It was not in dispute before the Commission that the appellant’s income when 
employed by the respondent averaged $1,900 per week.  It was also the common position of the parties before the Commission 
that the appellant had been paid one week’s “base pay” in lieu of notice.  When the appeal was heard however it was common 
ground that no payment in lieu of notice was made until July 2006 when three weeks’ pay in lieu of notice was provided. 

13 The relevant cross-examination of the appellant was at T26-27.  It was first put to the appellant that his skill as a driller was 
one that is in very much demand.  The appellant answered: “yes, it is at the moment”.  It was then put to the appellant that if he 
chose to obtain work as a driller he could obtain that work quite readily.  The appellant agreed with this proposition.  It was put 
to the appellant that he put restrictions on the sort of work that he was prepared to do and this had stopped him getting a job as 
a driller.  The appellant answered that he could get one but had to get his affairs in order before he could move on with his life.  
The appellant then agreed with the proposition that he did have a valuable skill, acknowledged the present skills shortage and 
agreed that his skill was one that was “very much in demand out in the marketplace”.  It was then put to the appellant that he 
could very readily get himself another job as a driller.  The appellant said he would have some trouble using the respondent as 
a reference because he had been trained as a driller by the respondent and his only experience in working as a driller was for 
them.  It was then put to the appellant that “the shortage is such that people are frankly scrambling for drillers aren’t they”.  
The appellant answered: “They are”.  There was no further cross-examination of the appellant.  We note that the cross-
examination suffers to some degree by a lack of specificity in the questions.  For example, the questions did not articulate the 
“marketplace” which was being referred to or identify with precision where the appellant could readily obtain work as a driller.  
It was not clarified for example whether this referred to Kalgoorlie or the state of Western Australia as a whole and in 
particular at mines in the northwest of the state. 

14 There was no re-examination of the appellant which was relevant to the present appeal. 
15 In his closing, counsel for the respondent made submissions about the quantum of compensation which should be awarded if a 

finding was made that the dismissal was unfair and as counsel urged, reinstatement or re-employment was found to be 
impracticable.  Counsel submitted that compensation for an unfair dismissal was not meant to be paid time off work while 
somebody attends to personal matters.  It was submitted that it was meant to be compensation for the loss that has actually 
been inflicted and that is the loss after there has been proper attempts at mitigation.  Counsel submitted there was no proper 
attempt at mitigation and if the appellant had sought to do so he could have almost seamlessly moved between jobs.  It was 
submitted therefore that any compensation should be extremely small. 

16 In his closing, the appellant’s agent, with respect to compensation, conceded that the appellant was “very employable”.  It was 
submitted however that he could still be compensated for the losses incurred to date because while he has not actively sought 
work in his chosen field he had the problem of relocating himself “and his family and all that involves to another 
environment”.  Reference was made to the evidence about what the appellant had to do to relocate to Perth.  It was submitted 
that the period of time was not excessive because the appellant was terminated on 13 March 2006 and he managed to relocate 
to Perth on 22 April 2006.  It was submitted that the appellant was notified shortly thereafter of his application being set down 
for conference.  It was submitted it was not practicable for the appellant to be going off to a mining site at the end of 
April 2006 if he has to return for a conference on 18 May 2006, and fortuitously the conference was then brought forward.  It 
was submitted the appellant had immediately sought casual work to carry him over to the present period of time. 

17 The submission was made that the appellant could obtain other employment in the mining industry on a fly in/fly out basis but 
would first have to give notice, of perhaps a week, to end his present employment so it was unclear as to when he could 
actually get out to a site and commence work.  It was submitted there was a period of at least eight weeks for which the 
appellant should be compensated. 

18 Although there was no evidence before the Commission about the amount of income which the appellant would have received 
if he was employed as a driller at another mine site in the future, the hearing seems to have proceeded on the basis that this 
would be roughly equal to the amount he had been paid when employed by the respondent.  It was not submitted otherwise on 
the appeal. 

The Reasons of the Commissioner 
19 The Commissioner’s reasons for decision set out and considered the facts which lead him to conclude the dismissal of the 

appellant had been harsh, oppressive and unfair.  The Commissioner then considered what remedy should be granted.  The 
Commissioner said that reinstatement or re-employment was not tenable.  The Commissioner then considered the question of 
compensation. 

20 At paragraph [27] the Commissioner said the appellant’s agent had “attempted to explain the [appellant’s] failure to mitigate 
his loss given his personal circumstances.  Counsel for the respondent argued however, that if any order for compensation for 
loss is to be made by the Commission, in the circumstances it should be nominal”. 

21 The Commissioner then referred to the powers under s23A of the Act and quoted s23A(6) and (7). 
22 At paragraph [29] the Commissioner said that principles relevant to the making of findings as to loss of injury and orders for 

compensation were discussed by the Full Bench in Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8.  The 
Commissioner referred to the amendments made to the Act, with respect to the power to make orders for compensation, by the 
insertion of s23A, effected by the Labour Relations Reform Act 2002.  The Commissioner then said at paragraph [30] that he 
remained of the view he expressed in Bogunovich that in assessing compensation for loss and injury, the Commission should 
not have regard to the conduct of the employee or employer which led to the dismissal itself. 
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23 At paragraph [31] the Commissioner said:- 

“Whilst it has always been accepted by the Commission that an employee in 
an unfair dismissal claim is required to mitigate his or her loss, Parliament 
has now made that requirement express in s 23A(7)(a) of the Act, following 
the amendments made in 2002.  It is also the case that despite the duty to 
mitigate, the onus of proving a failure to mitigate is upon a respondent in such 
a claim: Metal Fabrications (Vic) Pty Ltd v Kelcey [1986] VR 507; Goldburg 
v Shell Oil Co of Australia Ltd (1990) 95 ALR 711; Bogunovich at 8 and 13.  
An employee who is wrongfully dismissed and unreasonably acts by failing to 
mitigate his loss would only be entitled to nominal damages: Brace v Calder 
[1895] 2 QB 253; Beckham v Drake (1849) 2 HLC 579 at 607-608.” 

24 At paragraph [32], the Commissioner has said he was not satisfied the appellant had taken any reasonable steps to mitigate his 
loss.  The Commissioner said the appellant had conceded in his evidence and it was well known that the job market in the 
mining industry in this state is very buoyant.  The Commissioner said the appellant accepted he could have obtained another 
position as a driller on a mine site almost immediately.  The Commissioner said he did “not accept that attending to some of 
his personal affairs supplanted his obligation to seek and obtain alternative employment, which he could have easily done on 
the evidence, in this case”.  The Commissioner referred to the appellant’s evidence that he did not look for alternative work 
until he had arrived in Perth on or about 22 April 2006 and found some casual work from 5 May 2006.  The Commissioner 
then said this was not work in the mining industry where he could clearly have enhanced his income.  The Commissioner said 
that whilst he found the appellant’s loss in terms of his loss of remuneration to have been some $15,200, being a period of 
about eight weeks to the date of the hearing, and maybe ongoing, he took into account as s23A(7)(a) of the Act requires, the 
failure of the appellant to effectively mitigate his loss, which had been established by the respondent. 

25 At paragraph [33] the Commissioner said the appellant would have been able to obtain another position as a driller in the 
industry very readily but took no steps at all to do so.  The Commissioner said the appellant took no steps to obtain any form of 
alternative employment at all until he returned to Perth “some considerable time after his dismissal”. 

26 The Commissioner said that that was not the end of the matter however.  The Commissioner referred to evidence of abuse 
which the appellant had given to Mr Davis and the respondent after he had been dismissed.  This evidence was summarised by 
the Commissioner earlier in his reasons.  The Commissioner said the abuse was profane, vitriolic and a sustained attack on 
Mr Davis and the respondent.  The Commissioner said the abuse occurred in the presence of other employees of the respondent 
and was targeted particularly and spitefully towards Mr Davis in terms that were no doubt hurtful to him.  The Commissioner 
said the abuse was of such a magnitude that the appellant conceded it should tell against any order of reinstatement or re-
employment, should his claim succeed.  The Commissioner then said:- 

“In my view, given its proximity to the dismissal, this is a matter the 
Commission can have regard to for the purposes of assessing compensation 
as being a matter “the Commission considers relevant” under s 23A(7)(c) of 
the Act, in the specific circumstances of this case.  In my view the Commission 
should be slow to reward such conduct, in the present circumstances, by way 
of an award of compensation.” 

27 The Commissioner then said that taking all of these matters into account including the fact the appellant had made some 
income from casual work to the date of the hearing, for the purposes of s23A(7) of the Act, and in accordance with equity and 
good conscience, he proposed to only make a nominal award of compensation in the sum of $500. 

The Grounds of Appeal 

28 The grounds of appeal contained in a schedule to the notice of appeal were in the following terms:- 

“1) The learned Commissioner erred in fact and in law in finding that the 
appellant failed to take any reasonable steps to mitigate the loss 
arising out of the termination of his employment, by failing to take 
into account relevant considerations, namely that - 

a) On the evidence — 

i. The appellant was domiciled in a remote area where 
the only employer engaged in open pit operations 
having a need for open pit drillers, was the 
Respondent who had terminated his employment and 
the appellant had no available transport to go to 
neighbouring areas to seek alternative employment; 

ii. The only alternative comparable employment open to 
the appellant was underground operations, for which 
he was not qualified, or fly in-fly out operations 
outside the place of domicile which he reasonably did 
not wish to undertake because of the deleterious effect 
such working arrangements would have on his family 
life; 
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iii. The appellant had family, financial and property 
obligations and was required to remain in the area of 
his former employment for a reasonable period in 
order to make arrangements to adjust his domestic 
affairs, to effect necessary repairs to his residence and 
arrange for its sale, to arrange for the disposal or 
removal of household furniture and pets, to relocate 
his place of domicile and to deal with the breakdown 
of his relationship with his partner; 

iv. The period between the date of dismissal and the date 
the appellant had relocated to Perth (5 weeks) and 
was ready and available to seek alternative 
employment was in all the circumstances a reasonable 
period not to be actively seeking alternative 
employment; and 

v. In the period between the appellant relocating to 
Perth and the date of the hearing (3 weeks) the 
appellant obtained casual employment which was 
reasonable and appropriate in the light of the 
scheduled hearing date of the application and the 
logistics and inconvenience to all parties associated 
with his commencing employment at a remote location 
as a driller. 

b) The Appellant’s obligation to mitigate his loss arising from 
the termination of his employment is that he should make 
reasonable efforts to do so and his actions were reasonable in 
all the circumstances. 

2) The learned Commissioner erred in law by taking into account 
irrelevant considerations, namely (as “a matter the Commission 
considers relevant pursuant to section 23A(7)(c) of the Act) the abuse 
of Mr Davis by the appellant subsequent to the termination of his 
employment; in that - 
a) the interactions between the appellant and Mr Davis 

subsequent to the termination of employment are not relevant 
to the issue of appropriate compensation for loss or injury 
arising out of the termination; and 

b) the learned Commissioner failed to have regard or any proper 
regard for — 
i. there being (subsequent to his summary and unfair 

dismissal by Mr Davis) no obligation on the appellant 
to treat Mr Davis with any respect or consideration 
whatsoever; 

ii. the abuse being provoked by the conduct of Mr Davis 
in unfairly dismissing the appellant from his 
employment it being a recognized principle that any 
dismissal will give rise to feelings of hurt and anger in 
the dismissed employee; and 

iii. workplace relations in the mining industry are not 
conducted in, nor can be reasonably expected to be 
conducted in, the language of the diplomatic corps.” 

29 In his written and oral submissions, the agent for the appellant elaborated on these grounds.  The orders sought by the appellant 
were the setting aside of the order made by the Commission with respect to compensation and an order that the “respondent be 
ordered to pay the appellant compensation for the loss and damage incurred between the date of dismissal and the date of the 
hearing”. 

30 The respondent in its written submissions, as elaborated upon by counsel during the hearing, submitted that the Full Bench 
should not find the Commission erred in awarding the amount of $500 compensation.  This was particularly so, it was 
submitted, given the payment of three weeks’ pay in lieu of notice.  Although this had been provided after the hearing and 
determination by the Commission at first instance, it was submitted it was something the Full Bench could take into account in 
deciding whether to allow the appeal. 

Ground 1 – Mitigation 
31 As set out earlier the powers of the Commission in determining claims of unfair dismissal are set out in s23A of the Act.  (We 

will use “unfair dismissal” as shorthand for the expression “harsh, oppressive or unfair” which is used in the Act).  As stated in 
s23A(1) of the Act, the Commission may make an order under this section if the Commission determines that the dismissal of 
the employee was unfair.  The power to award compensation is provided for in s23A(6).  The empowerment provided by that 
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subsection is conditional upon the Commission making a finding that reinstatement or re-employment, as provided for under 
s23A(4) and (5) “would be impracticable”.  In those circumstances the Commission may, subject to subsections (7) and (8), 
order the employer to pay to the employee an amount of compensation for loss or injury caused by the dismissal.  Section 
23A(8) provides for an upper limit to the amount of compensation which may be ordered, and is not relevant to the present 
appeal.  Section 23A(7) of the Act is relevant to the appeal and will be considered below. 

32 It should be noted that the compensation which may be ordered is of a specified type.  It is limited to loss or injury caused by 
the dismissal.  Before compensation can be ordered therefore the employee must have suffered something which can be 
characterised as loss or injury.  Additionally that something must have been “caused by the dismissal”.  Furthermore, it must 
be quantified in the form of a payment, as the payment of an amount of compensation is the only compensatory method 
embraced by s23A(6).  Section 23A(6) of the Act therefore contemplates in our opinion a process of the determination of 
compensation by an assessment and quantification of the loss and injury caused by the dismissal. 

33 Mitigation of loss is the taking of measures to reduce the impact of something.  In the context of unfair dismissal it means the 
taking of measures to reduce the financial impact upon an employee of their unfair dismissal.  Prior to the insertion of s23A 
into the Act, it was understood that mitigation was relevant to an assessment of compensation for unfair dismissal.  (See for 
example Bogunovich, cited above and Growers Market Butchers v Backman (1999) 79 WAIG 1313, both decisions of the Full 
Bench). 

34 The relevance of mitigation to the assessment of compensation in an unfair dismissal claim has been maintained in s23A of the 
Act.  It is specifically mentioned in s23A(7)(a) of the Act.  With respect to the conduct of an employee, s23A(7)(a) requires the 
Commission to have regard to the efforts of the employee to mitigate the loss suffered by them as a result of the dismissal.  
Although this subparagraph requires the Commission to have regard to an employee’s efforts to mitigate, it does not specify 
the impact which this consideration should have upon the assessment by the Commission of compensation. 

35 It may also be that s23A(7)(a) of the Act insofar as it applies to an employee, was inserted by the legislature out of an 
abundance of caution to ensure that employee mitigation was taken into account in assessing compensation.  We say this 
because mitigation is in any event relevant to an assessment of the loss or injury caused by the dismissal.  The Full Bench has 
decided that mitigation is relevant to a determination of the remuneration lost by an employee “because of” an unfair dismissal 
for the purposes of s23A(5)(b) of the Act.  (Sealanes (1985) Pty Ltd v Foley and Buktenica (2006) 86 WAIG 1239 at [99]).  
This was so despite the lack of an equivalent to s23A(7)(a) being enacted with respect to the power to make an order for 
payment of remuneration lost under s23A(5)(b) of the Act, ancillary to an order for reinstatement or re-employment.  The Full 
Bench came to this conclusion because, if a failure to mitigate by the employee is established, then it may be that there has not 
been a loss of remuneration “because of the dismissal”; or at least, the total amount of remuneration not received prior to 
reinstatement/re-employment has not been “because of the dismissal”.  The Full Bench in Sealanes recognised the link 
between mitigation and causation of loss acknowledged in the common law and in cases dealing with what may broadly be 
called powers of statutory compensation in cases of unfair dismissal.  It is appropriate to set out the reasons of the Full Bench 
in Sealanes at paragraphs [101]-[105] as follows:- 

“101 In Sotiros Shipping Inc and Aeco Maritime S A v Sameiet Solholt 
(“The Solholt”) [1983] 1 Lloyd’s Law Reports 605 at 608, the Court 
said:- 

“A plaintiff is under no duty to mitigate his loss, despite the 
habitual use by the lawyers of the phrase “duty to mitigate”.  He 
is completely free to act as he judges to be in his best interests.  
On the other hand, a defendant is not liable for all loss suffered 
by the plaintiff in consequence of his so acting.  A defendant is 
only liable for such part of the plaintiff’s loss as is properly to 
be regarded as caused by the defendant’s breach of duty.” 

102 Additionally, in Standard Chartered Bank v Pakistan National 
Shipping Corporation and Others [2001] 1 All ER (Comm) 822 at 
[41], Potter LJ with whom Wall J and Henry LJ agreed, said:- 

“It seems to me that, in truth, causation and mitigation are two 
sides of the same coin, see per Robert Goff J in the Elena 
D’Amico at 88-89, to which Toulson J made reference at 
pp.758-9 of his judgment:  see also Watts –v- Rake at paragraph 
38 above.  In every case where an issue of failure to mitigate is 
raised by the defendant it can be characterised as an issue of 
causation in the sense that, if damage has been caused or 
exacerbated by the claimant’s unreasonable conduct or 
inaction, then to that extent it has not been caused by the 
defendant’s tort or breach of contract.  However, it seems clear 
that the burden of proving both unreasonable conduct and 
exacerbation of damage as a result rests upon the defendant.” 

103 The reference to the reasons of Robert Goff J are to those in the 
decision of The Elena D’Amico [1980] 1 Lloyd’s Reports 75.  The 
reference to Watts v Rake is to the judgment of the High Court 
reported at (1960) 108 CLR 158.  Earlier in his reasons, Potter LJ at 
[38] quoted from the reasons of Dixon CJ in Watts v Rake, including 
the following:- 
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“If it appears satisfactorily that damage in a particular form or 
to a particular degree has been suffered by the plaintiff as a 
result of the wrong but the defendant maintains that the plaintiff 
might have avoided or mitigated that consequence by adopting 
some course which it was reasonable for him to take, it seems 
clear enough that the law places upon the defendant the burden 
of proof upon the question whether by the course suggested the 
damage could have so been mitigated and upon the 
reasonableness of pursuing that course…” 

104 The link between the concepts of mitigation of loss and causation was 
discussed in a similar way to these cases by Madgwick J in Westen v 
Union des Assurances de Paris, IRCA, 28 August 1996, 960419,  in 
considering a claim for relief consequent upon an unreasonable 
termination of employment,  pursuant to the former Industrial 
Relations Act 1988 (Cth).  (See also Biviano v Suji Kim Collection, 
28 March 2002, PR915963, AIRC; Mann Judd (A Firm) v Paper Sales 
Australia (WA) Pty Ltd and Others [1998] WASCA 268.) 

105 Accordingly, it is relevant, in our opinion, for the Commission to take 
into account whether a respondent can establish that an applicant 
seeking reinstatement mitigated their loss in order to determine 
whether there has been a loss of remuneration because of the 
dismissal, for the purposes of deciding if an order under s23A(5)(b) of 
the Act should be made.  If therefore, after dismissal, a former 
employee does not take reasonable steps to find new employment, this 
may mean that the loss they have suffered because of their non receipt 
of remuneration from their former employer is not, at least to some 
extent, “because of the dismissal”.  This is a question of fact, 
dependent on the evidence adduced in each case.” 

36 If therefore it can be established that there has been a failure by an employee applicant to reasonably mitigate their loss, the 
total amount of wages or salary they have not received following their dismissal could not be said to be “caused by the 
dismissal” for the purposes of s23A(6) of the Act. 

37 In the end we do not think it matters however whether mitigation is relevant because it is inherent within the process of 
quantification set out in s23A(6) or because of its specification in s23A(7) of the Act.  In our opinion there is the same outcome 
and process involved.  The outcome is that if an employee fails to take reasonable steps to mitigate their loss this can impact 
upon the amount of compensation awarded.  With respect to the process, it is for the respondent employer to establish that an 
employee has failed to take reasonable steps to mitigate.  (See for example Growers Market Butchers at 1316).  We do not 
think that if an applicant’s attempts at mitigation are taken into account in assessing their “loss”, mitigation will be twice 
regarded, because of its specific mention in s23A(7) of the Act.  This is because if the efforts of the applicant to mitigate loss 
have been taken into account in assessing their loss, as part of deciding the appropriate amount of compensation under 
s23A(6), this will have satisfied that part of the requirement of s23A(7)(a).  There will be no need to repeat the process. 

38 In an unfair dismissal case, issues of mitigation will usually revolve around whether an employee has taken reasonable steps to 
find alternative employment after their dismissal.  Ritter AP discussed this issue (with the concurrence of Beech CC and 
Gregor SC) in BHP Billiton Iron Ore Pty Ltd v The Transport Workers’ Union of Australia, Industrial Union of Workers, 
Western Australian Branch (2006) 86 WAIG 642 at [101]-[103].  As stated in BHP Billiton at [101] in our opinion the 
reasonableness of the conduct, overall, remains the touchstone of whether mitigation of loss has occurred.  This is, as stated in 
the reasons of the Full Bench in Sealanes quoted above, an issue of fact dependent upon an evaluation of the circumstances 
and evidence in the individual case.  (See also Yetton v Eastwood Froy Pty Ltd [1967] 1 WLR 104 at 118, cited by Sharkey P 
in Growers Market Butchers at 1316; Biviano v Suji Kim Collection, AIRC, 28 March 2002, PR915963 at [52]). 

39 It is necessary in this appeal to consider whether the Commissioner erred in law or fact in his assessment of the mitigation by 
and compensation to be ordered for the appellant. 

40 We have earlier quoted paragraph [31] of the reasons of decision of the Commissioner.  The Commissioner there referred to 
the “requirement” and “duty” to mitigate.  Whilst there may be some technical misdescription involved in the use of these 
terms, based on the authorities referred to earlier, nothing necessarily turns on this.  In the same paragraph the Commissioner 
said that an employee who is wrongfully dismissed and unreasonably acts by failing to mitigate his loss would only be entitled 
to nominal damages.  Two cases are cited in support of this proposition which will be referred to in a moment.  In our opinion 
the point made by the Commissioner should be qualified to the extent that nominal damages (or compensation under the Act) 
will only be the result where the consequence of the unreasonable failure to mitigate is that no loss has been caused by the 
dismissal.  The outcome of nominal damages (or compensation) is not some form of punishment imposed upon an employee 
who unreasonably fails to mitigate.  Even such an employee will be entitled to the remaining loss caused by the dismissal.  
This is illustrated by the supplementary reasons of the Full Bench in Sealanes.  (See (2006) 86 WAIG 1255-1258).  In 
Sealanes, there had been a finding at first instance, not appealed against, that an employee had failed to take reasonable steps 
to mitigate his loss.  The Full Bench found that if he had chosen to seek employment the employee would have been successful 
in doing so between two and five weeks after the termination of his employment.  Loss of remuneration for this period 
therefore marked the maximum amount of lost remuneration which could be characterised as being because of the dismissal.  
(This was on the basis that the employee could have found equally remunerative employment).  The failure to mitigate did not 
of itself mean there would be no order made for lost remuneration. 
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41 The qualification which in our opinion should be made to what the Commissioner said in the last sentence in paragraph [31] of 
his reasons is supported by the two authorities cited by him.  The first of those, Brace v Calder [1895] 2 QB 253, was 
discussed in my reasons in the BHP Billiton decision, cited earlier.  Relevantly, in paragraph [104], Ritter AP said the 
following:- 

“… Brace v Calder was a common law breach of employment contract case.  
The plaintiff was employed by a partnership, under a contract for a term of 
two years.  Before that period expired, the partnership dissolved by the 
retirement of two of the four partners, with the other two partners continuing 
to carry on business.  Those parties offered the plaintiff employment with their 
partnership for the remainder of the two year term, on the same remuneration 
and terms as previously existed.  The plaintiff did not accept this offer.  A 
majority of the Court of Appeal decided that, although there had been a 
breach of contract, only nominal damages would be awarded.  This was 
because, in declining the new offer of employment, “it was his own fault that 
he suffered any loss” (per Lopes LJ at page 261).  Rigby LJ at page 263 said 
the “defendants are entitled in mitigation of damages to put forward the offer 
of an engagement on the same terms made by the continuing partners”, and in 
effect agreed no loss had been suffered.” 

42 The second authority cited by the Commissioner was Beckham v Drake (1849) 2 HLC 579 at 607-608.  In that case there was 
an agreement between an employer and an employee whereby the employee would be engaged by the employer for a term of 
seven years from the date of the agreement.  Prior to the expiration of the seven years the employee was dismissed by the 
employer.  This constituted a breach of contract.  The employer subsequently went bankrupt.  The issue which was before the 
court was whether the employee’s assignees in bankruptcy had become entitled to his cause of action against his former 
employer.  This issue was not dependent upon any question of mitigation of loss.  In the course of his reasons however Erle J 
made observations relevant to questions of damages and mitigation.  This was in a passage in His Honour’s reasons at 
pages 606-607, which seems to be the passage which the Commissioner had in mind in his reasons in the present matter.  
There is no other passage of the reasons of Erle J or the other members of the court which are relevant to questions of 
mitigation in the assessment of damages for wrongful dismissal.  Erle J said:- 

“The law considers that employment in any ordinary branch of industry can 
be obtained by a person competent for the place, and that the usual rate of 
wages for such employment can be proved, and that when a promise for 
continuing employment is broken by the master, it is the duty of the servant to 
use dili-[607]-gence to find another employment; Elderton v. Emmens (4 
Com. Bench Rep. 498, n,; 6 Com. Bench Rep. 160; 17 Law J., C.P. 307).  
Upon these principles, in the present case, if the place of foreman in a type-
foundry could not probably be again obtained without delay, and if the wages 
in the contract broken were higher than usual, the damages should be such as 
to indemnify for the loss of wages during that delay, and for the loss of the 
exess of the wages contracted for above the usual rate; but no allowance 
would be made in the nature of pretium affectionis, nor any reference to any 
pain that might be felt by the bankrupt on the ground that he was attached to 
the place. 
If the breach of promise had arisen because the defendants had retired from 
business, the action would have lain; but if the defendants, in answer to the 
claim of damages, had proved that another person carried on the same 
business, and offered the plaintiff the same situation at the same or higher 
wages, the claim for more than nominal damages would, in my judgment, be 
at an end, and the plaintiff would not be allowed to prove that the change of 
employer was a source of regret personal to himself, and to obtain 
compensation for such regret.” 

43 Accordingly, the relevant observations made by members in court in Brace v Calder and Beckham v Drake support the view 
that an employee who is unlawfully or unfairly dismissed and unreasonably acts in failing to mitigate their loss, would be 
entitled to nominal compensation if the consequence of their failure to mitigate is that there has been no loss caused by the 
dismissal. 

44 In paragraph [32] of the Commissioner’s reasons he makes the finding that the appellant has not taken any reasonable steps to 
mitigate loss.  Within this paragraph is the finding that the appellant accepted he could have obtained another position as a 
driller on a mine site almost immediately.  In our opinion in making this finding the Commissioner did not, with respect, 
properly take into account the appellant’s evidence about where such employment as a driller could be obtained and if it was 
outside Kambalda, the extent to which this would involve relocation and what would be involved in the appellant relocating.  
This is relevant to an understanding of when the appellant could reasonably have been engaged in such employment and the 
extent to which in the interim period he had suffered loss caused by his dismissal.  The evidence from the appellant in 
examination in chief, which was not completely overtaken by his cross-examination, was to the effect that the appellant would 
need to leave Kambalda to obtain work as a driller.  In our opinion, with respect, the Commissioner did not properly take the 
relocation issue into account.  Put slightly differently, the Commissioner does not seem to have considered whether the 
appellant, in deciding to relocate to possibly again obtain employment as a driller, was acting unreasonably in failing to 
mitigate his loss. 
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45 We have earlier quoted from paragraph [32] of the Commissioner’s reasons where there is reference to the appellant’s 
attendance to his personal affairs not supplanting his obligation to seek and obtain alternative employment.  The words used by 
the Commissioner seem, with respect, to contain a misdescription of the relevance of seeking alternative employment to an 
assessment of loss and compensation under the Act.  This is because the obtaining of alternative employment is not a duty or 
obligation, as set out earlier, but is relevant to an assessment of the loss caused by the dismissal, in the way we have described 
above.  The issue was not so much whether the attending to his personal affairs supplanted the obligation to seek alternative 
employment but whether the delay in seeking alternative employment was reasonable in all of the circumstances.  In this 
regard it was relevant that on the appellant’s evidence his decision to relocate to Perth was for the purpose of finding 
employment either in the city or on a fly in/fly out basis.  (T17).  We infer the latter meant work on a fly in/fly out basis, on a 
mine site, as a driller.  The Commissioner’s statement in paragraph [33] of his reasons that the appellant took no steps to obtain 
alternative employment until he returned to Perth overlooked the evidence that the relocation of the appellant to Perth was part 
of the process of obtaining new employment. 

46 Having said this, in our opinion however, we think the evidence established the appellant was slower than a reasonably prudent 
person would have been to make the decision to relocate and then do so.  The evidence was that the decision made to relocate 
took two weeks to arrive at and then it was a further three to four weeks before the relocation occurred.  Even taking into 
account that the appellant suffered some stress from his dismissal (as he said), had to make a decision about his future, appoint 
a real estate agent and take care of his house, property and pets, the time taken in all of the circumstances seems greater than 
what was reasonable.  This is especially so given that the appellant’s partner was to remain in Kambalda until the conclusion of 
the stocktake sale and could, we infer, have assisted with or finalised some of these matters.  Put slightly differently, we do not 
think the period whilst the appellant was unemployed and during which he took his time to relocate was in its entirety a period 
over which he had suffered a loss of wages “caused by the dismissal”. 

47 In our opinion if the appellant had been acting reasonably prudently and given the ready availability of work as a driller which 
he accepted in his evidence, the appellant could have mitigated his loss by obtaining employment as a driller at a mine site, 
even if this involved relocation, in four weeks.  Accordingly, the loss caused by the dismissal was a loss of wages from the 
appellant’s former employment for a period of four weeks.  (In saying this, it is assumed that any subsequent employment by 
the appellant as a driller would have generated the same income as that of his former employment.  Whilst there was no 
evidence on this issue, it appears to be the basis upon which both the hearing and the appeal were conducted.  It would 
therefore be inappropriate to make a finding contrary to the interests of the respondent on the basis that it had not been 
established that alternative employment as a driller would have generated the same income). 

48 In our opinion the Commissioner at first instance, with respect, erred in failing to make the finding mentioned in the previous 
paragraph.  This does not, in the circumstances of this case, however mean that the appeal should be allowed.  This is because 
there are three factors which need to be taken into account at this point in considering the loss caused by the dismissal.  The 
first is the $500 compensation which was awarded, which represented about two days’ pay for the appellant.  The second is 
that the appellant said he had a “couple of days” work in his employment as a handyman which was to be remunerated at a rate 
of $35 per hour.  Although the appellant did not specify in his evidence how many hours he had worked in doing the “couple of 
days work” he referred to, if he worked the reasonable amount of seven hours on each day then this would generate $490 
which is again in the vicinity of the equivalent of two days’ pay at his employment with the respondent.  Thirdly, as indicated 
earlier the respondent did after the determination by the Commission pay to the appellant three weeks’ pay in lieu of notice.  
This payment should, in our opinion, be taken into account by the Full Bench in deciding whether the appeal should be 
allowed.  This is because it is an amount which was paid to the appellant which in part offsets the losses consequent upon his 
dismissal.  It is therefore relevant to take into account in considering compensation, under s23A(6) of the Act, either on its own 
or by reference to s23A(7)(a) of the Act.  (Payments made by the employer have been recognised as being relevant to an 
assessment of compensation in unfair dismissal cases; see FDR Pty Ltd v Gilmore (1998) 78 WAIG 1099 at 1102 per 
Anderson J; Kennedy and Franklyn JJ agreeing).  The appellant has therefore effectively received an amount in total which, on 
balance, is close to that of four weeks’ pay.  In these circumstances it is not in our opinion appropriate to allow the appeal on 
the basis of the first ground.  In reaching this conclusion we take into account the inexactitude involved in making the finding 
that the appellant could reasonably have obtained alternative employment as a driller in four weeks.  We also have had regard 
to the clearly discretionary powers of the Full Bench in determining an appeal, set out in s49(5) of the Act. 

Ground 2 – Finding under s23A(7)(c) of the Act 
49 The way in which we have analysed and determined ground 1 of the appeal makes it unnecessary to decide ground 2.  This is 

because even if the appellant succeeded on this ground, it could not change the result we have described above.  This is 
because success on this ground would not mean the amount of the loss would increase from that we have referred to above.  In 
our opinion it is not therefore desirable in the present case to consider the ambit of s23A(7)(c) of the Act.  In part this is 
because the respondent did not provide full submissions on this issue.  In this combination of circumstances we think it 
preferable to not consider the difficult issues involved in the determination of an appeal against a decision based in part upon 
s23A(7)(c) of the Act, in the present appeal. 

Conclusion 
50 For the reasons expressed above in our opinion the appeal should be dismissed. 
CHIEF COMMISSIONER A R BEECH: 
51 Ground 1 of the appeal alleges that the Commission at first instance erred in fact and in law in finding that the appellant failed 

to take any reasonable steps to mitigate the loss arising out of the loss of the termination of his employment by failing to take 
into account relevant considerations. 

52 I have been unable to find from the submissions of the appellant any error in fact in the Commission’s Reason for Decision.  
When asked to identify the alleged error in fact referred to in the grounds of appeal, Mr McCorry referred to a sentence in 
paragraph [33] of the Reasons where the Commission at first instance referred to “the abuse metered out to both Mr Davis and 
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the respondent”.  Mr McCorry submitted that the abuse was metered out only to Mr Davis.  However, whether or not the abuse 
was directed to Mr Davis or to the respondent or both is irrelevant to Ground 1 of the appeal.    

53 Further, although the appellant’s second ground of appeal goes to the Commission at first instance allegedly erring by taking 
into account the abuse of Mr Davis by the appellant, the alleged error of fact is not raised in this ground of appeal; certainly, in 
relation to the second ground of appeal it is not suggested that the Commission at first instance made any errors of fact.  My 
reading of the Reasons for Decision does not show that anything turns upon the alleged error of fact and it can be safely 
disregarded.  I conclude that it is simply an irrelevant point and the ground of appeal was poorly worded.   

54 As to the alleged error of law, the Commission at first instance was not satisfied from the evidence that the appellant had taken 
any reasonable steps to mitigate his loss (paragraph [32], AB16).  The Commission at first instance noted the concession by the 
appellant in his evidence that the job market in the mining industry is very buoyant and that he could have obtained another 
position as a driller on a mine site almost immediately.  The Commission at first instance noted the appellant’s testimony that 
he did not endeavour to look for alternate work until he arrived in Perth on 22 April 2006, some five weeks after his dismissal.  
The appellant’s searching for work resulted in some casual work on 5 May, but it was work as a handyman and not in the 
mining industry. 

55 The appellant does not suggest that the Commission at first instance has incorrectly summarised the appellant’s position in this 
regard.  Rather, the appellant alleges that in his circumstances the five week period was a reasonable period not to be actively 
seeking alternate employment and, in acting reasonably, it could not be properly held that the appellant failed to mitigate his 
loss. 

56 It is helpful to approach this ground by noting firstly that the manner of assessing compensation is now prescribed in the Act.  
As the Commission observed, s23A is a new section; it was inserted into the Act by Part 7 of the Labour Relations Reform Act 
2002.  Relevantly to this appeal, when deciding an amount of compensation for loss or injury caused by the dismissal the 
Commission is now obliged by s23A(7) of the Act to have regard to the efforts (if any) of the employee to mitigate the loss 
suffered by the employee as a result of the dismissal. 

57 Although Bogunovich v. Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 to which the Commission referred examined 
the principles to be applied by the Commission when assessing compensation for unfair dismissal, that case was decided on the 
now-repealed s23A.  The now-repealed s23A provided the power to order the employer to pay compensation to the employee 
for loss or injury caused by the dismissal but it did not specify the considerations to be applied in deciding the amount of 
compensation.  The Act now specifies those considerations and with that change, so too, with respect, has changed the 
relevance of Bogunovich to that issue. 

58 Relevantly to this appeal, in deciding an amount of compensation the Commission is required by s23A(7)(a) to have regard to 
the efforts (if any) of the employee to mitigate the loss suffered by the employee as a result of the dismissal.  It is not a 
requirement when the Commission is considering the loss suffered by the employee as a result of the dismissal; it is a 
requirement when the Commission is considering the compensation to be ordered for that loss. 

59 To put it another way, if in accordance with s23A(6) the Commission considers reinstatement or re-employment would be 
impracticable, it may order the employer to pay to the employee an amount of compensation for loss or injury caused by the 
dismissal.  The Commission necessarily will need to consider first whether there has been any loss or injury caused by the 
dismissal because if there has not been any, there can be no compensation ordered to be paid (Garbett v. Midland Brick 
Company Pty Ltd [2003] WASCA 36; (2003) 83 WAIG 893 at [85]).  If, when considering whether there has been any loss 
caused by the dismissal under s23A(6), the Commission has regard to the efforts (if any) of the employee to mitigate the loss 
suffered by the employee as a result of the dismissal, then it will be required by s23A(7)(a) to again take those efforts, if any, 
into account in deciding the amount of compensation to be ordered for that loss.  The efforts to mitigate would be taken into 
consideration twice and I cannot see how that is intended by the legislation. 

60 The preferable view must be that, by s23A(7)(a), if an employee has not made any effort to mitigate the loss suffered by the 
employee as a result of the dismissal, the compensation, not the loss, will be adjusted accordingly.  The loss caused by the 
dismissal is matter of evidentiary fact.  The effect of any loss might be mitigated by the efforts of the employee (by lessening it 
in force or intensity or moderating its severity: The Macquarie Dictionary, 3rd ed., p.1378). 

61 Even though the failure of an employee after dismissal to take reasonable steps to find new employment may mean that the 
loss they have suffered because of his/her non-receipt of remuneration from his/her former employer is not, to some extent, 
“caused by the dismissal”, the very words of s23A(7)(a) direct that the failure to mitigate is relevant to deciding an amount of 
compensation. 

62 This conclusion is supported by looking at the remainder of 23A(7).  By s23A(7)(b) the Commission is to have regard to any 
redress the employee has obtained under another enactment where the evidence necessary to establish the claim for that redress 
is also the evidence necessary to establish the claim before the Commission.  Section 23A(7)(b) was not raised in this appeal 
and its full meaning will wait for another day.  However, it is sufficient to observe here that the requirement on the 
Commission in s23A(7)(b) is for the purpose of deciding an amount of compensation for both the loss or injury caused by the 
dismissal.  It is not for the purpose of reducing the loss caused by the dismissal. 

63 By s23A(7)(c) the Commission is to have regard to any other matter the Commission considers relevant.  The wording of 
s23A(7) does not direct this consideration to the calculation of loss but to the amount of compensation for loss or injury caused 
by the dismissal.  The full meaning of what is embraced by s23A(7)(c) will also await another day.  However, it should hardly 
be surprising that it has been included for the purpose of deciding an amount of compensation.  Whatever may be said about 
the calculation of damages at common law by the courts, in the exercise of its jurisdiction under the Act the Commission is to 
act according to equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms 
(s26(1)). 
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64 The Commission should be slow to fetter its own wide discretion under s26(1) to produce an outcome which is just and 
equitable and not simply lawful.  It is not irrelevant to note that the power given to the Commission is to order compensation, 
not damages; what might be a correct outcome in a court of law may nevertheless be unacceptable according to equity, good 
conscience and the substantial merits of the case without regard to technicalities or legal forms. There may well be good reason 
for the inclusion of s23A(7)(c) if it thereby allows the Commission to have regard to any other matter believed to be crucial to 
achieving a fair go all round to be taken into account in the overall assessment of any compensation ordered in lieu of 
reinstatement (Sprigg v. Paul’s Licensed Festival Supermarket (1998) 88 IR 21 at 31). 

65 Finally, the distinction between deciding whether there has been any “loss” caused by the dismissal and deciding an amount of 
“compensation” for that loss is also apparent from s23A(8) whereby the amount of compensation for loss or injury caused by 
the dismissal ordered to be paid under s23A(6) is not to exceed 6 months’ remuneration of the employee.  Thus, even if the 
loss caused by the dismissal is an amount greater than 6 months’ remuneration, it is the compensation which is limited to 6 
months’ remuneration. 

66 This leads to the following conclusions: 
(i) The Commission is obliged to find as a matter of fact whether the employee has suffered loss or injury caused 

by the dismissal.  Loss would commonly be the entitlements under the employee’s contract of service, 
including wages, which would otherwise have been paid to the employee but for the dismissal which occurred, 
but is not restricted to these things. 

(ii) If the Commission finds that there has not been any loss or injury caused by the dismissal, there can be no order 
for compensation: Garbett v. Midland Brick [2003] WASCA 36 at [85], (2003) 83 WAIG 893. 

(iii) If the Commission finds that there has been loss or injury caused by the dismissal, the Commission is then to 
decide an amount of compensation to be paid for that loss or injury.   

(iv) In doing so the Commission is to have regard to - 
(a) in the case of loss, the efforts made by the employer and employee to mitigate the loss; 
(b) in the case of loss or injury, any redress the employee has obtained under another enactment where the 

evidence necessary to establish the claim for that redress is also the evidence necessary to establish the 
claim before the Commission; and  

(c) in the case of loss or injury, any other matter that the Commission considers relevant. 
(v) The amount ordered to be paid as compensation for loss or injury caused by the dismissal is not to exceed 6 

months’ remuneration of the employee. 
67 In applying these conclusions to the appeal, I note that the Commission at first instance found the appellant’s loss as 

approximately $15,200 being a period of about 8 weeks.  He made no finding whether the loss was ongoing although he noted 
it “may be ongoing” (paragraph [32], AB16).  The Commission found that the appellant failed to “effectively mitigate” his loss. 

68 The appellant alleges in Ground 1 that the Commission failed to take into account relevant considerations that the appellant 
was domiciled in a remote area where the only employer engaged in open pit operations having a need for drillers was the 
respondent; and that the appellant had no available transport to go to neighbouring areas to seek alternate employment.  The 
evidence of the appellant (T17) is that all the mines in the area are underground.  He was asked whether he had any other skills 
which would have been useful above ground and replied “No, not … that was the only pits in the area, so I would’ve had to 
work on the same site.”  In cross-examination (T26) he admitted that the skill of a driller is one that is very much in demand at 
the moment and that if he chose to obtain work as a driller he could obtain it quite readily.  He stated that he could have got a 
job as a driller - “I just had to get my affairs in order before I could move on with my life”. 

69 The Commission noted at first instance (at paragraph [32], AB16) that the appellant accepted he could have obtained another 
position as a driller on a mine site almost immediately.  However, the Commission did not note that the only employer engaged 
in open pit operations was the respondent.  I find that part of Ground 1(a)(i) to be made out. 

70 The Commission at first instance did not mention whether or not the appellant had transport available to him to go to 
neighbouring areas to seek alternate employment.  However, it was not the appellant’s evidence either in his examination in 
chief, or cross-examination that he had no available transport to go to neighbouring areas to seek alternate employment.  The 
appellant’s evidence at T5 was that there are no other open pit mines in Kambalda and that although he owned a car of his 
own, his partner used that car to drive to Kalgoorlie and he would meet other employees at the single persons’ quarters at 
Kambalda and go to work on a bus: T7. 

71 Whether or not the appellant had transport available to go to neighbouring areas to seek alternate employment was something 
therefore open to inference.  The Commission cannot be validly criticised for not reaching a conclusion that was not itself the 
subject of evidence and which did not even form part of the appellant’s agent’s closing submissions.  In any event there may 
more than one inference open from that evidence, including that after his dismissal the appellant might have driven his partner 
to Kalgoorlie in order to retain the car to at least allow him to go to neighbouring areas to seek alternate employment. I find 
that part of Ground 1(a)(i) not to be made out. 

72 Ground 1(a)(ii) is that the only alternative comparable employment was underground operations for which the appellant was 
not qualified or fly in-fly out operations outside his place of domicile.  It became apparent during the hearing of the appeal that 
there is no evidence whether or not the appellant was qualified to work underground; the evidence was that he had never 
worked underground and did not have any intention of doing so (T17). 

73 The Commission at first instance noted that “the job market in the mining industry in this State is very buoyant” and that the 
appellant accepted he could have obtained another position as a driller on a mine site almost immediately; however, he did not 
deal with the appellant’s evidence that he would not work underground and whether that decision was or was not reasonable in 
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the context of s23A(7)(a) of the Act.  This is relevant to the comment by the Commission at first instance (paragraph [32], 
AB16) about the appellant’s evidence that he did not endeavour to look for alternate work until he arrived in Perth.  Thus, the 
Commission at first instance did not deal with the relevant consideration whether or not the absence of open pit drilling work 
in the area where the appellant lived meant that the appellant’s decision to relocate to Perth in order to seek fly in-fly out work 
was acting reasonably for the purposes of s23A(7)(a) of the Act.  To this extent, I find Ground 1(a)(ii) is made out. 

74 Ground 1(a)(iii) makes reference to the appellant’s family, financial and property obligations requiring him to remain in the 
area for a reasonable period in order to then relocate.  The Commission at first instance merely noted the appellant’s evidence 
that he did not endeavour to look for alternate work until he arrived in Perth.  The Commission’s failure to consider whether or 
not the appellant was acting reasonably in relocating to Perth in order to find alternate work meant that these relevant matters 
were not considered and accordingly that Ground 1(a)(iii) is also made out. 

75 Ground 1(a)(iv) summarises the above positions by alleging that the period between the date of dismissal and the date the 
appellant relocated to Perth was in all of the circumstances a reasonable period not to be actively seeking alternate 
employment.  This requires no further comment given my conclusions above. 

76 Ground 1(a)(v) deals with the period after the appellant relocated to Perth and the date of the hearing.  The Commission at first 
instance did find that the appellant endeavoured to look for alternate work after he arrived in Perth and found some casual 
work from 5 May.  The Commission concluded that the circumstances constituted a failure of the appellant to “effectively 
mitigate” his loss and that the appellant would have been able to obtain another position as a driller in the industry “very 
readily”.  However this conclusion did not take into consideration whether or not it was reasonable for the appellant to have 
decided not to work underground, a decision which on the evidence I have referred to above, was the basis of his decision to 
relocate to Perth. 

77 I find the grounds of appeal to have been made out to the extent cited above.  I agree with the conclusion of the Hon Acting 
President and Senior Commissioner, and for the reasons they give, that the evidence overall established that the appellant was 
slower than a reasonably prudent person would have been to make the decision to relocate and then do so.  I also agree with 
their conclusions regarding Grounds 1 and 2 and I too would dismiss the appeal. 
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Order 
This matter having come on for hearing before the Full Bench on 20 September 2006 and having heard 
Mr G McCorry, as agent, on behalf of the appellant, and Mr A Cameron, as agent, on behalf of the respondent, and 
reasons for decision having been delivered on 26 October 2006, it is this day, 26 October 2006, ordered that the 
appeal is dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Reasons for Decision 
THE ACTING PRESIDENT: 
The Appeal and the Order Appealed Against 
1 This is an appeal which has been instituted under s49 of the Industrial Relations Act 1979 (WA) (as amended) (the Act). 
2 The appeal is against an order which was made by the Commission on 10 March 2006.  The order was made after the 

Commission heard the respondent’s application for orders in relation to her alleged harsh, oppressive or unfair dismissal and/or 
outstanding contractual benefits.  This application was made to the Commission pursuant to s29 of the Act. 

3 The Commission published reasons for decision on 24 November 2005.  The reasons concluded with a direction that the 
parties confer about the amounts to be paid to the respondent as a consequence of the reasons.  Following the parties 
conferring, a further hearing and the filing of written submissions, the Commission published supplementary reasons for 
decision on 2 March 2006.  As stated, the Commission’s order was then made on 10 March 2006. 

4 The order which was made by the Commission was that it “hereby:- 
1. DECLARES that Ms Carmelina Grigson was unfairly dismissed by the 

respondent. 
2. DECLARES that reinstatement is impracticable. 
3. ORDERS that the respondent shall pay to Carmelina Grigson the 

following amounts being contractual entitlements: 
(a) 4 years salary at the rate of $79,774.00 per annum. 
(b) 6 weeks’ salary, being $10,228.38, as paid maternity leave. 
(c) 22.806 calendar days’ pay as accrued long service leave. 
(d) Expenses of: 

(i) $3,818.81 for removals, 
(ii) $88.00 for accommodation, 
(iii) $960.00 for travel. 
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4. The amounts set out in: 

(a) paragraph (a) of Order 3 shall be paid within 28 days. 

(b) paragraphs (b), (c) and (d) of Order 3 shall be paid forthwith. 

5. The application otherwise be, and is hereby dismissed.” 

5 The appeal against the order was instituted on 28 March 2006. 

6 Subsequently, on 11 April 2006, on the application of the appellant pursuant to s49(11) of the Act, I ordered the stay of the 
operation of order 3(a), until the hearing and determination of the appeal. 

The Factual Background 

7 The dispute at both the hearing and the appeal was largely about the contractual arrangement which had been entered into 
between the appellant and the respondent.  The respondent had been employed by the appellant as the Head of Primary at St 
Cecilia’s College in Port Hedland.  It was agreed that she was engaged in this position from 1 January 2000 until 31 December 
2001.  It was also not in dispute that the respondent’s employment with the appellant in this position continued until late 
December 2004.  It was also not in dispute that the position of Head of Primary at St Cecilia’s College was made redundant by 
the appellant, commencing from the beginning of the school year in 2005.  The appellant’s position was that it was entitled to 
make the position redundant and that the termination of the respondent’s employment consequent upon this was neither unfair 
nor in breach of contract. 

8 The respondent’s position was that she had a fixed term contract of employment which continued until 31 December 2009.  
The respondent also contended the contract could not be lawfully terminated at an earlier time by the appellant on the basis of 
redundancy.  The respondent contended that the early termination of her employment by the appellant constituted both an 
unfair termination and one which was in breach of the contract of employment. 

9 Additionally, a major area of dispute at first instance was whether the duration of the contract of employment was until 
31 December 2009, as contended by the respondent, or 31 December 2005, as contended by the appellant. 

10 A summary of the basis of the dispute between the parties is as follows.  In setting out this summary, I have to a considerable 
degree relied upon the reasons for decision of the Commission at first instance.  In those reasons, the Commission set out in 
considerable detail the factual background.  It was not argued by either party to the appeal that the Commission had been in 
error in setting out the factual background. 

11 The respondent commenced her employment with the appellant as a primary school teacher in 1993.  After occupying a 
number of positions within the Catholic Education system in Western Australia, including with the appellant, the respondent 
was offered and accepted the position of Head of Primary with the appellant at St Cecilia’s College in Port Hedland for the 
years 2000 and 2001.  The terms of this employment relationship were set out in a Deed of Agreement (the First Deed).  A 
schedule to the First Deed was executed by both the respondent and the Chairperson of the School Board on 24 November 
1999. 

12 There was a preamble to the First Deed.  Clause 1 of the preamble provided an overview of Catholic Church established 
schools.  Clause 2 of the preamble set out the duties and responsibilities of the Head of Primary.  These were in general terms 
under the headings “Educational, Pastoral, Theological and Managerial”.  Clause 5 of the preamble to the First Deed was as 
follows:- 

“5. The Deed of Agreement 

5.1 The purpose of the Deed of Agreement or contract is to define, 
and thereby to clarify, the agreed bases of the employer-
employee relationship within the employment situation.  A 
contract gives rise to legal rights and obligations. 

5.2 Employment as Head of Primary takes place within this 
framework of both civil and canon law.  The former protects 
and obligates the Head of Primary as a citizen of Western 
Australia; the latter protects and obligates the Head of 
Primary as a Church member with a specific ministry.” 

13 The First Deed proper contained 15 clauses.  Particularly relevant to the dispute between the parties were the following 
clauses:- 

“3. EMPLOYMENT 

3.1 Upon execution of this Agreement, the Head of Primary shall 
be conclusively deemed to have read and agreed to be bound 
by the conditions of employment set out herein and as set out 
in such external document, or documents, as appended. 

3.2 The parties agree that the term of this Agreement shall 
commence on the date specified by the Employer and shall 
continue for a period specified in the Schedule. 

… 
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4. DUTIES AND RESPONSIBILITIES OF THE HEAD OF 
PRIMARY 
4.1 The Head of Primary agrees to devote her/himself 

exclusively to the duties of the Head of Primary during 
normal school hours and further agrees not to engage in 
any other employment without first obtaining the 
permission of the Employer. 

4.2 The Head of Primary is responsible for: 
4.2.1 THEOLOGICAL LEADERSHIP 

(a) providing religious leadership for the 
school community; 

(b) articulating the mission of the school; 
(c) maintaining active membership of the 

Catholic Church and a manner of life 
which gives witness to that 
membership; 

(d) fulfilling such Accreditation 
requirements as are prescribed by the 
Employer; 

(e) striving to develop a school culture of 
rituals and practices which reflect 
Catholic faith and values; 

4.2.2 EDUCATIONAL LEADERSHIP 
(a) providing educational leadership for 

the school community; 
(b) promoting a curriculum, based on an 

integration of faith, culture and life, 
that promotes the religious, 
intellectual, social, cultural and 
physical development of the children; 

(d)(sic) fulfilling such professional and faith 
development requirements as are 
prescribed by the Employer; 

(e)(sic) involving students as far as 
practicable in educational choice and 
decision making. 

4.2.3 PASTORAL LEADERSHIP 
(a) striving to nurture a sense of 

community; 
(b) providing for pastoral care of staff; 
(c) providing for sound standards of 

pastoral care of students and for a 
disciplined and caring learning 
environment; 

4.2.4 ADMINISTRATIVE LEADERSHIP 
(a) making provision for effective 

communication between all members 
of the school community; 

(b) assuming those functions detailed in 
the Appendix to this Deed 

(c) keeping parents regularly informed of 
student progress and school events. 

4.3 The Head of Primary shall implement the policies, 
guidelines and instructions promulgated by the 
Commission (the Catholic Education Commission of 
Western Australia), from time to time. 

5. CONTRACT OF EMPLOYMENT 
5.1 The initial contract of Head of Primary shall be for a First 

Term of two (2) years. 
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5.2 Subject to the conditions set out in this clause the 
Employer may offer to the Head of Primary a term of 
contract hereof on the conditions contained herein: 
5.2.1 At the completion of the first term of two (2) 

years (the “First Term”), the Head of Primary 
may be offered a new contract by the 
Employer; 

5.2.2 The new contract period shall be for a period 
of four (4) years commencing on the day 
following the expiration of the First Term (the 
“Second Term”)’ (sic) 

5.2.3 A further contract period may be offered to the 
Head of Primary by the Employer for a 
further, final period of four (4) years 
commencing on the day following the 
expiration of the Second Term (the “Third 
Term”)  

5.3 The Employer shall have the sole discretion whether or 
not to offer a new contract Term under this Agreement, 
and shall in any event only offer such a contract Term in 
accordance with this clause: 
5.3.1 If the Head of Primary has not during the term 

of this contract, then current (or any preceding 
contract Term) committed a serious breach of 
the Head of Primary’s Responsibilities; 

5.3.2 If, in the opinion of the School Board and as a 
result of the review of the Head of Primary’s 
discharge of Responsibilities, the performance 
of the Head of Primary has been such as to 
qualify the Head of Primary for a new and 
separate contract of employment. 

5.4 At the conclusion of the Third Term the position will be 
advertised and the Head of Primary is eligible to apply for 
appointment as Head of Primary at the same school or at 
any other school. 

5.5 If, at the conclusion of the Third Term, the Head of 
Primary is unable to secure appointment as Head of 
Primary in a Catholic school in Western Australia, the 
Employer shall offer the Head of Primary a full-time 
teaching position at the same school. 

5.6 If, at the end of any Term specified in clause 7.1, a new 
contract is not offered by the Employer to the Head of 
Primary the Employer shall give the head of Primary at 
least two term’s notice of the decision not to offer a new 
contract. 

6. REVIEW 
6.1 The Employer shall undertake a formal review of the Head 

of Primary during at least the final, second (2nd) year of 
the First Term and in the final, fourth (4th) year of the 
Second Term and at such other times as the Employer 
elects from time to time. 

6.2 The scope of the review shall be the content of the 
Responsibilities of the Head of Primary, inclusive of those 
functions attached in the Appendix to this Deed. 

6.3 The review shall be conducted with reference to the 
principles and procedures approved by the Commission 
for the review of Principals in diocesan-accountable 
schools. 

6.4 The review will be used as one of the factors to be 
considered by the Employer when determining whether to 
offer a new contract Term. 
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7. HEAD OF PRIMARY’S SALARY 
7.1 The salary payable to the Head of Primary at the 

commencement date hereof is the sum described in the 
Appendix to the Deed, which is the amount determined for 
the School by the Commission, from time to time. 

7.2 The salary payable to the Head of Primary pursuant to 
Clause 8.1 shall be subject to review by the Employer in 
accordance with the determination of the Commission 
provided that salary payable to the Head of Primary upon 
any such review shall be not less than the salary payable 
to the Head of Primary immediately prior to such review.  

7.3 The Head of Primary’s base salary category will be 
adjusted from 1 January of each year, where enrolment 
increases move the base salary to a higher category.  
Enrolment numbers will be based on those submitted at 
the Commonwealth School Census of the previous year. 

7.4 Reductions in enrolments will not be taken into account 
during the course of any particular contract term.  The 
Head of Primary’s salary will be adjusted downwards in 
response to enrolment changes at the time of offer of a 
new contract term.   

7.5 The Head of Primary shall be eligible to participate in the 
Deferred Salary Scheme in accordance with the conditions 
agreed by the Commission from time to time.  

… 
13. DEFAULT BY THE HEAD OF PRIMARY 

If the Head of Primary fails persistently to discharge any part of the 
Head of Primary’s Responsibilities which in the opinion of the 
Employer is of a serious or substantial nature, then the Employer may 
by notice to the Head of Primary terminate the employment of the 
Head of Primary with effect from the date of such notice.  Without 
limiting the generality of the foregoing the Employer may so terminate 
the employment of the Head of Primary, if, in the opinion of the 
Employer, the Head of Primary has failed to maintain or conduct a 
manner of life in keeping with the aims of a Catholic school. 

14. PRIOR TERMINATION OF AGREEMENT 
The Head of Primary may terminate this agreement prior to the date 
of expiration by giving written notice of not less than six weeks written 
notice.  The Head of Primary acknowledges that every endeavour 
shall be made to give as much notice in excess of the minimum as 
possible to enable the Employer to recruit and appoint another Head 
of Primary.” 

14 An appendix to the First Deed set out the respondent’s base salary, a country complexity allowance and a district allowance.  
The appendix provided that, in addition, the Head of Primary was “eligible to receive all allowable benefits from the Pilbara 
Package.  For 2000, the Head of Primary will not have a classroom teaching load”. 

15 Also attached to the First Deed was a schedule.  The schedule included the following:- 
“ITEM 1: THE HEAD OF PRIMARY: 

 Mrs Carmelina Grigson 
ITEM 2: THE SCHOOL: 

 St Cecilia’s College Port Hedland 
FIRST TERM 
PERIOD OF APPOINTMENT: 1/1/2000        until      
31/12/2001” 

16 As stated earlier the schedule was signed by the respondent and the Chairperson of the School Board on 24 November 1999. 
17 With respect to clause 3.1 of the First Deed, it was common ground that there were no “external” documents appended to the 

First Deed. 
18 Other terms and conditions contained in the First Deed were about superannuation, leave entitlements, professional 

development, travel allowances and dispute resolution. 
19 In accordance with the terms of clause 6 of the First Deed, a formal review of the respondent’s performance was undertaken in 

August 2001.  Evidence about this process was given at first instance by the respondent and Mr Anthony Chinnock.  
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Mr Chinnock gave evidence for the appellant.  Mr Chinnock was the Principal of St Cecilia’s College at Port Hedland from 
2001 until the end of 2004.  A Mr Geoff Hendriks from the Catholic Education Office also assisted with the review process. 

20 The respondent was on leave from October to December 2001.  Her evidence was that she did not receive advice as to the 
outcome of the review or a new contract of employment by the end of the 2001 school year.  Accordingly, she corresponded 
with Mr Hendriks about this subject.  Mr Hendriks responded to the respondent to the effect that the review had been finalised 
and he did not know why she had not been advised accordingly. 

21 For his part, Mr Chinnock said that, with administrative assistance, he had prepared a new contract of employment for the 
respondent which was also entitled “Deed of Agreement” (the Second Deed). 

22 The respondent was on maternity leave from 1 January 2002 until 31 December 2002.  (The evidence does not appear to 
explain why the respondent was on maternity leave prior to the term of her contract of employment being extended.  For the 
purposes of the appeal, however, this is not material). 

23 The respondent’s evidence, which was accepted by the Commission at first instance, was that on 13 March 2002, Mr Chinnock 
attended at her home and presented her with a copy of both the written review report and the Second Deed.  The review report 
was very positive about the respondent’s work.  The last page of the report included a recommendation that the respondent be 
offered the opportunity to “take up the second segment of her Deed of Agreement”.  The review report was signed by 
Mr Chinnock and dated November 2001. 

24 The terms and conditions of employment set out in the Second Deed were as described by the Commission at first instance “for 
all intents and purposes, identical to those set out in the document which covered the period 1 January 2000 to 31 December 
2001, the First Deed”.  This included the terms which have been quoted earlier from the First Deed. 

25 Attached to the Second Deed was an “Appendix to the Agreement” which provided a space for the salary to be specified.  This 
was not however completed.  There was also reference to allowances including country complexity district allowances.  This 
was also not completed.  The appendix also said that the Head of Primary “will be eligible to receive all allowable benefits 
from the Pilbara package”.  The appendix also said that “Teaching Load is not to exceed 0.4 teaching load”. 

26 It was again common ground that there were no “external” documents appended to the Second Deed. 
27 The respondent’s evidence, accepted by the Commission at first instance, was that attached to the Second Deed given to her by 

Mr Chinnock on 13 March 2002 were two schedules.  The first attached schedule contained the following:- 
“ITEM 1: THE HEAD OF PRIMARY: 

 Mrs Carmelina Grigson 
ITEM 2: THE SCHOOL: 

 St Cecilia’s College  
THIRD TERM 
PERIOD OF APPOINTMENT: 01/01/2006        until      
31/12/2009” 

28 The second attached schedule contained the following:- 
 

“ITEM 1: THE HEAD OF PRIMARY: 
 Mrs Carmelina Grigson 

ITEM 2: THE SCHOOL: 
 St Cecilia’s College  

SECOND TERM 
PERIOD OF APPOINTMENT: 01/01/2002        until      
31/12/2005” 

29 It was the evidence of the respondent that the schedule which referred to the later period in time was attached to the Second 
Deed in front of the other schedule.  Nothing however turns on this. 

30 Both schedules provided places for the signature of the respondent and the Chairperson of the School Board.  At the time when 
the schedules were handed to her, neither had been signed by the Chairperson of the School Board. 

31 The evidence of the respondent, accepted by the Commission at first instance, was that she asked Mr Chinnock whether both 
schedules should be signed, and he said yes.  In answer to a question by her counsel as to whether Mr Chinnock had said 
anything about “how long the school was offering you employment for”, the respondent said: “Yes.  He actually said the 
outcome of my appraisal was exceptional.  He was very pleased with my performance, not only him but the community 
involving the staff as well as outer community, and as we were a difficult to staff school with extreme transient staff members, I 
was offered the two terms attached”.  (Transcript p14) 

32 The respondent’s evidence was that she took the Second Deed to consider it overnight.  After Mr Chinnock left her house, she 
read the Second Deed and signed the two schedules in the place provided.  The respondent then returned the Second Deed 
including the two schedules to Mr Chinnock at St Cecilia’s College the next day. 

33 The two schedules to the Second Deed were not signed by the Chairperson of the School Board until some months later.  They 
were however both signed by the Chairperson of the School Board on 12 June 2002.  Mr Chinnock said that he was aware the 
Chairperson had signed both schedules. 
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34 The respondent continued on maternity leave for the remainder of 2002 and returned to work as Head of Primary from 
January 2003.  She again went on maternity leave from July 2003 until July 2004. 

35 There was evidence that during the course of 2003 the appellant was reviewing the structure of St Cecilia’s College in Port 
Hedland.  One reason for this was significantly declining enrolments in the secondary school.  An intention emerged to close 
the secondary school.  As a consequence it was decided that the position of Head of Primary would be abolished. Instead, the 
structure of senior personnel at the primary school would become a Principal, Assistant Principal (Administration) and 
Assistant Principal (Religious Education). 

36 By letter dated 23 March 2004, Mr Chinnock advised the respondent of the anticipated new structure.  The letter intimated that 
the respondent would become an Assistant Principal. 

37 After receiving advice from her union, the respondent replied to Mr Chinnock by letter dated 18 May 2004.  The letter referred 
to the terms of the “deed of agreement which applied from 1 January 2002 until 31 December 2009”.  The letter said that 
“whilst I am currently on maternity Leave (sic), it is my clear understanding that the terms and conditions contained in the 
above document continue to apply at least until 31 December 2005”.  The letter cited “Section 3. Employment, subsection 3.2” 
and then said the respondent did not agree to the suggested salary, and terms and conditions contained in Mr Chinnock’s letter.  
The respondent sought confirmation that the conditions of her employment were those contained in the Deeds of Agreement 
and that those conditions continued to apply.  The respondent said she did not receive a reply to her letter dated 18 May 2004. 

38 The other witness called for the respondent, Philip Thomas Riley, was the Co-ordinator, Employee and Community Relations 
Team with the Catholic Education Office from July 2003.  He gave evidence about his discussions with school staff about the 
restructuring of St Cecilia’s College in Port Hedland.  Included as part of this was a meeting with the respondent on 12 August 
2004. 

39 The reasons of the Commission at first instance set out in some detail the negotiations which continued between the appellant 
and the respondent from August to December 2004.  It is unnecessary for the purposes of deciding the appeal to recount this 
evidence.  In summary, the appellant maintained that the position of Head of Primary was being abolished and wished to offer 
the respondent the position of Assistant Principal (Administration), commencing on 1 January 2005.  The respondent did not 
indicate any acceptance of this position and maintained her rights as under the First Deed and Second Deed.  The salary 
package for the position for Head of Primary was found by the Commission to be approximately $24,000.00 higher than that of 
Assistant Principal (Administration). 

40 The issue of the respondent’s position with the appellant was not resolved by mid-December 2004 and the respondent then 
made arrangements to leave Port Hedland and for the removal of her personal effects to Perth. 

41 A further meeting between Mr Chinnock and the respondent on 13 December 2004 did not resolve matters.  The respondent 
told Mr Chinnock she did not intend to reply to the most recent letters which had been written to her by Mr Chinnock and did 
not intend to return to the school in 2005 under the conditions offered.  This discussion was confirmed by Mr Chinnock in a 
letter he wrote to the respondent on 14 December 2004.  The letter said he was “forced to conclude that you have resolved to 
abandon your employment at the end of this term.  I will accordingly plan for the 2005 school year without your presence at 
the College”. 

42 The respondent’s departure from the school was noted in the school newsletter dated 15 December 2004.  The respondent then 
returned to Perth. 

The Findings and Conclusions of the Commission 
43 The observations, findings and conclusions reached by the Commission with respect to the issues for determination are 

contained in the following summary.  At the end of each point I will indicate in brackets the paragraph number(s) of the 
reasons for decision of the Commission in which the point is made.  In summarising the Commission’s findings and 
conclusions, it is not necessary to set out all of the factors which the Commission said that lead it to reach the finding or 
conclusion it did. 

(a) Where there was any conflict between the evidence of the respondent and Mr Chinnock, the evidence of the 
respondent was preferred.  ([72]) 

(b) The Commission said the question which arose was whether the signing of the schedule covering the period to 
31 December 2009 meant that the third term in the Second Deed had in fact been offered and accepted.  ([76]) 

(c) The Commission concluded that the appellant was contractually able to and did offer the respondent both the 
second and third term of the agreement.  This conclusion was supported by clause 3.2 of the Second Deed and 
the fact that there were two schedules with the later period covered by and expiring on 31 December 2009.  
These schedules were both signed by the appellant.  ([86]) 

(d) Although stating that it was unnecessary to deal with the parties’ intentions, the Commission observed that 
neither Mr Chinnock nor the School Board advised the respondent that the appellant believed it was not bound 
by the period specified in the two schedules.  ([87]) 

(e) The appellant had argued that it was entitled to terminate the respondent’s employment on the basis of 
redundancy as this was provided for in the Independent School Teacher Award 1976 (the Award), The Western 
Australian Catholic Schools (Enterprise Bargaining) Agreement 1 of 2000 (the EBA) and the Policies and 
Procedures of the Catholic Education Commission of Western Australia (the Policies).  The Commission said, 
referring to s114 of the Act, that parties could not contract out of the entitlements of an award or an enterprise 
bargaining agreement.  The Commission said that however, “where parties enter into an agreement that 
provides conditions which are more beneficial to an employee, then those conditions are to be applied to the 
employee’s benefit.  That is what occurred in this case”.  ([88]) 
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(f) There was no provision within the conditions of employment which applied to the respondent by virtue of the 
Second Deed, which provided for her employment to be terminated due to her position being made redundant.  
([89]) 

(g) Although the position of Head of Primary was made redundant, the appellant was not entitled to declare the 
contract redundant.  Nothing within the contents of the Award, the EBA or the Policies overrode the 
entitlements set out in the Second Deed.  The Second Deed as a contract was complete in itself and did not 
require any additional provisions to give it efficacy.  The Commission cited Hawkins v Clayton (1988) 
164 CLR 539 at 573.  ([90]) 

(h) The respondent therefore had an entitlement to continue employment with the appellant as Head of Primary 
until 31 December 2009.  The salary to be paid to her for that period was set out in clause 7 of the Second 
Deed.  An exhibit tendered indicated the salary at the time of termination was $79,774.000.  ([91]) 

(i) None of the documents including the Second Deed, the Award, the EBA or the Policies set out in any right on 
behalf of the appellant to place the respondent in a suitable alternative position.  ([93]) 

(j) The way in which Mr Chinnock communicated with the respondent with respect to her accepting the position 
of Assistant Principal “constituted hounding of [the respondent] to accept the lesser position notwithstanding 
that she was unequivocal in her rejection of that position, and was entitled to do so”.  ([96]) 

(k) The termination of employment came about because of the abolition by the appellant of the position contracted 
for between the parties for the respondent to perform.  Accordingly there had been a dismissal by the appellant.  
The Commission cited Metropolitan (Perth) Passenger Transport Trust v Erhard Gersdorf (1981) 61 WAIG 
611 at 616, in support of this conclusion.  ([97]) 

(l) Given the manner of dismissal and the conduct of Mr Chinnock in relation to it, there had not been a fair go all-
round as the Commission said was “required in Undercliffe Nursing Home v Federated Miscellaneous Workers 
Union of Australia ((1985) 65 WAIG 385 at 386)”.  ([98]) 

(m) The respondent had a fixed term contract to 31 December 2009.  The contract was breached by the appellant 
and accordingly the respondent was not allowed the benefit of working for the unexpired portion of the contract 
and thus receiving the salary attached to that unexpired period.  “According to Perth Finishing College Pty Ltd 
v Susan Watts ((1989) 69 WAIG 2307 at 2316-17), the employee is entitled to receive the benefit of the 
remuneration attached to the unexpired period of the fixed term contract.  Therefore, [the respondent] is 
entitled to payment of salary at the rate of $79,774.00 per annum until 31 December 2009.”  ([100]) 

(n) The Commission said one deduction which ought to be made from the denied contractual benefits claim was in 
respect of the period relating to the birth of the respondent’s third child on 20 March 2005.  The Commission 
concluded, on the basis of her past practice, that it was likely that the respondent would have taken 12 months’ 
maternity leave in respect of her third child.  Accordingly the respondent would not have been paid for that 
period in accordance with the Second Deed.  With respect to this period, the appellant would have paid the 
respondent six weeks’ pay in accordance with its paid maternity leave policy.  ([102]-[104]) 

(o) With respect to the unfair dismissal, it was impractical to order reinstatement given the abolition of the 
respondent’s position.  The Commission said that therefore the question of compensation for loss or injury 
arises, as does the issue of mitigation.  The Commission said however that “any claim for compensation for 
loss in respect of salary, if established, would be double counting, and [the respondent] does not seek this in 
the event of her denied contractual benefits claim succeeding, which it has”.  ([106]) 

44 The Commission concluded its reasons by referring to some of the other claims for costs and allowances which had been made 
by the respondent.  The Commission then made the direction to confer which I have referred to earlier.  

45 The supplementary reasons which I have mentioned earlier dealt with the quantum of the denied contractual benefit for loss of 
payment of salary, and claims for payment relating to allowances, maternity leave, removal expenses, superannuation and long 
service leave.  In relation to the denial of contractual benefits by non payment of salary the Commission said that the salary 
should be calculated on the basis that it was $79,774.00.  (Supplementary reasons at [28]).  The supplementary reasons at [29] 
to [32] show that the appellant raised the issue of whether the respondent had mitigated her loss in relation to the denied 
contractual benefit claim for non payment of salary.  The Commission referred to its initial reasons for decision at [100] and 
said that it did not intend to revisit the matter. 

The Grounds of Appeal 
46 The notice of appeal contained seven grounds.  It is appropriate to consider each of these grounds in turn. 
 
Ground 1 
47 This ground asserts the Commission “erred in fact and in law in finding that the appellant had offered and that the responded 

had accepted both the second and third terms of the Deed of Agreement”. 
48 As argued the ground was directed towards criticism of the factual finding of the Commission that there had been an offer and 

acceptance of a contract of employment, evidenced by the Second Deed, which extended over the periods from 1 January 2002 
until 31 December 2005 and 1 January 2006 until 31 December 2009. 

49 In Sealanes (1985) Pty Ltd v Foley and Buktenica (2006) 86 WAIG 1239, at [19]-[21], the Full Bench considered the basis 
upon which it could interfere with findings of fact made by the Commission at first instance.  It is unnecessary for the purposes 
of this appeal to review or repeat what is there stated. 
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50 The written submissions of the appellant set out the evidence which it argued demonstrated that the Commission’s finding was 
“against the weight of evidence”.  All of the evidence set out in the appellant’s written submissions on this issue has been 
considered.  Some of this evidence was about what Mr Chinnock’s intentions were in having the Second Deed prepared.  In my 
opinion, it is not relevant to focus upon what Mr Chinnock’s intentions were.  What is relevant is an objective assessment of 
what the parties did.  In this respect, the Commission properly referred, in its reasons, to the fact that the appellant through its 
agent Mr Chinnock provided the Second Deed to the respondent with both schedules attached, covering two periods of 
appointment.  According to the evidence of the respondent, which was accepted by the Commission, Mr Chinnock told her 
upon enquiry that both schedules should be signed.  The respondent did this before returning the Second Deed and both 
schedules to Mr Chinnock.  The Chairperson of the School Board on 12 June 2002, and on behalf of the appellant, then signed 
both schedules attached to the Second Deed.  At no time was it asserted that this was done in error. 

51 The appellant also referred to its intention referred to in the review report to offer to the respondent the “second segment of her 
Deed of Agreement”.  I do not think this is particularly cogent evidence.  The review report was dated November 2001.  The 
presentation to the respondent and the signing by her of the two schedules to the Second Deed occurred in March 2002.  The 
actions of the appellant in presenting both schedules to the respondent in the manner in which this was done by Mr Chinnock 
and in it signing both schedules in June 2002, strongly suggest a change of intention from November 2001 to March 2002 and 
beyond. 

52 The written submissions of the appellant on this ground also refer to some of the evidence of Mr Chinnock about what 
happened when he said he discussed the review report and Second Deed with the respondent.  To some extent this evidence 
was in conflict with that of the respondent.  The evidence of the respondent was preferred by the Commission where it 
conflicted with that of Mr Chinnock.  The appellant did not attempt to argue that the Commission had committed an appealable 
error in making this finding.  Additionally, no such error is apparent from the reasoning of the Commission. 

53 The appellant also asserted that the respondent in her evidence had acknowledged that “before a new and separate contract 
could be offered, there would have to be a further review”.  The submission referred to transcript page 59, line 7, during the 
cross examination of the respondent.  The evidence of the respondent at this point was however about the offer of a contract 
covering the second period of appointment, not the third.  It was put to the respondent by counsel for the appellant that the 
effect of the First Deed was that she “would complete the first term of two years and assuming that you hadn’t done any wrong 
– that’s 5.3.1- there was then to be a review before a new and separate contract would be offered”.  The respondent said she 
agreed with this proposition.  As stated this question and answer refers to the offer of the second period of employment, not the 
third.  Therefore it does not support the contention made by the appellant in its written submissions, with respect to the third 
period of appointment.  Moreover, consistent with what I have earlier stated, the respondent’s understanding of the contractual 
arrangement was irrelevant to both the question of what term of appointment had been offered and accepted, and the meaning 
of the First or Second Deed. 

54 The appellant also referred to the respondent’s letter to Mr Chinnock dated 18 May 2004 which I have referred to earlier in 
these reasons.  It was argued that the contents of this letter showed that the respondent “did not necessarily consider she had a 
contract extending until 2009”.  Again this submission suffers from the defect that the respondent’s opinion as to the duration 
of her contract of employment was not relevant.  In any event, however, the primary position of the respondent as expressed in 
this letter was that the “deed of agreement”, “applied from 1 January 2002 until 31 December 2009”.  In my opinion the 
contents of the letter do not support this ground of appeal. 

55 In my opinion this ground of appeal, as argued, has not been established. 

Ground 2 

56 This ground of appeal was drafted in a fairly convoluted fashion.  As argued the ground seemed to address two issues.  The 
first was whether the words used in the First Deed were such that the appellant was contractually prevented from offering the 
third term of the contract pursuant to clause 5 of the First Deed, until such time as a review had been conducted of the 
respondent’s performance during the second term, in accordance with clause 6 of the First Deed.  The second issue argued was 
that if the First Deed and the Second Deed were properly construed, the conclusion which the Commission ought to have 
reached was that the respondent had a contract of employment with the appellant which only extended for the duration of the 
second term, from 1 January 2002 until 31 December 2005. 

57 To consider this ground it is necessary to consider the meaning of the First Deed and the Second Deed and the contractual 
arrangement which was engaged in by the parties. 

58 The process involved in a court construing a contract was considered by Gleeson CJ in Wilson v Anderson (2002) 213 CLR 
401 at [8].  There, the Chief Justice said:- 

“The law of contract seeks to give effect to the common intention of the parties 
to a contract. But the test is objective and impersonal. The common intention 
is to be ascertained by reference to what a reasonable person would 
understand by the language used by the parties to express their agreement.  If 
the contract is in the form of a document, then it is the meaning that the 
document would convey to a reasonable person that matters. … In the case of 
a will, or a deed, or other written instrument, the object of a court is to 
discover, and give effect to, the intention of the testator, or parties; but it is in 
the meaning of the instrument, discovered according to established principles 
of construction, that such intention is found.” (Footnotes omitted) 
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59 Essentially therefore it is a process of considering the language used in the First Deed and the Second Deed to ascertain the 
meaning of the documents as reflecting the intentions of the parties. 

60 In my opinion, the parties were not contractually prohibited, by the terms of the First Deed from entering into a contract of 
employment for both the second and third terms, at the time and in the circumstances in which this occurred.  That is, there 
was nothing prohibiting the parties from entering into such a contract in 2002, and prior to any review report having been 
compiled with respect to the respondent’s work performance during the second term. 

61 The appellant supported this ground of appeal by reference to the words used in clause 5 of the First Deed.  Reference was 
made to the use of the words “the employer may offer to the Head Primary a term of contract”, in clause 5.2.  It was argued 
that as this did not refer to the offering of plural  “terms of contract”, any purported offer and acceptance of “terms of contract” 
evidenced by the schedules to the Second Deed were unenforceable.  I do not accept this contention. 

62 The terms of clause 5.2 of the First Deed are permissive and not restrictive.  The clause sets out what the appellant, as the 
employer, “may offer”.  The clause does not attempt to set out things which the employer may not offer.  The clause did not 
prevent the making of an offer by the appellant employer outside its terms.  Accordingly, even if the appellant succeeded in 
establishing that the offering of a contract of employment to 31 December 2009 was outside the terms of the First Deed, this 
would not make such a contract invalid or unenforceable. 

63 Similarly, in my opinion, the terms of clause 5.3 of the First Deed did not prevent the appellant from making the offer to the 
respondent which the Commission found that it did.  With respect to clause 5.3.1, the respondent had not during the first term 
of the contract committed a serious breach of her responsibilities.  Secondly, with respect to clause 5.3.2, the appellant in 
making the further offer of employment it did, clearly formed the view that the performance of the respondent was such as to 
qualify her for a new and separate contract of employment. 

64 With respect to clause 5.3.2 the Second Deed did constitute “a new and separate contract of employment”.  It was just that, as 
found by the Commission, this contract covered the time periods up to and including 31 December 2009. 

65 The timing of the reviews which were to take place pursuant to clause 6 of the First Deed do not alter my conclusions.  There 
is nothing in the First Deed which, in my opinion, provides that the appellant is prevented from making an offer of 
employment to cover the period up to 31 December 2009.  As noted by the Commission at [80] of its reasons,  clause “5.2.1 
says that the second term contract period may be offered at the completion of the first two years, but there is no such provision 
as to the timing of the offer of a third term.  Clause 5.2.3 simply says when the final period of 4 years would commence, not 
when it is to be offered”.  In my opinion, because of this the First Deed seems to have contemplated the prospect that the 
duration of the contract of employment could be extended to 31 December 2009, at a time earlier than any review report 
prepared in accordance with clause 6. 

66 In my opinion, the contractual arrangement between the parties following the agreement evidenced by the Second Deed was as 
follows.  Clause 3.2 of the Second Deed sets out the “term of this agreement”.  The agreement was for the employment of the 
respondent as Head of Primary at St Cecilia’s College.  Clause 3.2 said that the term of the agreement “shall commence on the 
date specified by the employer and shall continue for a period specified in the schedule”.  There were two schedules to the 
Second Deed.  Accordingly, sense can only be made of clause 3.2 if one has regard to the period specified in both schedules.  
This period was, compendiously, from 1 January 2002 until 31 December 2009.  Accordingly, in my opinion, the parties 
agreed by the Second Deed that the agreement would continue until 31 December 2009.  The “term” was the period of time 
over which it had been agreed the respondent would be the Head of Primary at St Cecilia’s College. 

67 This conclusion is reinforced when one has regard to both schedules which were signed by the parties.  The schedules referred 
to a “period of appointment”.  The “period of appointment” was 1 January 2002 until 31 December 2005 in one schedule and 
1 January 2006 until 31 December 2009 in the other.  This was therefore, in my opinion, the total period over which the 
respondent was appointed as Head of Primary of St Cecilia’s College. 

68 The contents of clause 5.1 of the Second Deed was no longer operative by the time of its execution.  This is because the period 
of the “initial contract” of the respondent as referred to in that clause had already passed by the time of the agreement 
evidenced by the Second Deed.  Additionally, the contents of clauses 5.2 and 5.3 were also not operative by the time of the 
execution of the Second Deed.  The parties by that time, by their actions in making the agreement which constituted the 
Second Deed for the period up and including 31 December 2009, had already passed through the contractual stages envisaged 
by these clauses. 

69 In my opinion, it has not been established that the Commission erred in reaching the conclusion it did with respect to the 
duration of the contract of employment.  For this reason I would not uphold this ground of appeal. 

Ground 3 

70 This ground in effect asserted that the Commission erred in reaching the conclusion that the appellant was not lawfully entitled 
to terminate the contract of employment on the grounds of redundancy.  It was argued that the terms of the EBA and the 
Policies allowed this to occur and specified the procedures which would follow if it did.  It was submitted the Commission 
erred in its reasoning contained in paragraph [88] of the reasons for decision, which I have summarised at [43](e) above. 

71 The EBA was registered as an “industrial agreement” by the Commission pursuant to Division 2B of Part II of the Act.  There 
was no dispute that the EBA bound the appellant and the respondent pursuant to its terms and s41(4) of the Act.  Clause 21 of 
the EBA contained what was described as “Redundancy Provisions”, including the payment of severance pay where “a school 
proposes to make one or more teaching positions redundant”. 
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72 Although the contents of the EBA applied to the employment of the respondent by the appellant, the terms of the EBA did not 
become terms of the contract of employment.  They applied to that employment by virtue of the contents of the EBA and the 
provisions of the Act.  (See by analogy Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410 at 420-421). 

73 Additionally, there was nothing stated in the First or Second Deed which incorporated by reference the terms of the EBA into 
and as terms of the contract. 

74 Section 114(1) of the Act relevantly provides that a person shall not be freed or discharged from any liability or penalty or from 
the obligation of any “industrial agreement”. It also provides that any contract entered into which purports to have this effect is 
“null and void”. 

75 In this instance, as correctly found by the Commission, the contract of employment did not contain any provisions entitling the 
appellant to terminate the contract on the basis of redundancy.  The respondent’s argument that the appellant was not lawfully 
entitled to terminate the contract of employment on the basis of redundancy did not involve an attempt to discharge the 
respondent from any “liability”, “penalty” or “obligation” as contained in the EBA and referred to in s114(1) of the Act.  This 
is because the contents of the EBA with respect to the redundancy provisions provided no liability, penalty or obligation upon 
the respondent.  In my opinion, for example, it would be a misconstruction to regard the reference to the redundancy provisions 
in the EBA as being an obligation on behalf of the respondent to accept that the appellant was lawfully entitled to terminate the 
contract of employment on the basis of redundancy.  The EBA simply set out the processes and payments which would follow 
in the event of a lawful redundancy taking place. 

76 There is nothing to prevent a contract of employment from being entered into which contains conditions which are superior to 
those contained in an award or industrial agreement.  This commonly occurs with respect to the payment of wages.  As to the 
basis upon which the appellant was entitled to terminate the contract of employment with the respondent, the contract 
(constituted by the Second Deed) arguably contained terms superior to that of the EBA.  (I use the word arguably as it may be 
doubted that the EBA provided an entitlement for the employer to terminate upon redundancy, as opposed to, and as stated, the 
processes and payments which would follow if a lawful redundancy occurred).  This was because the contract contained no 
entitlement for the appellant to terminate the contract on the basis of redundancy.  To this extent, the terms of the contract 
applied and the Commission did not err in its conclusion on this issue as explained in its reasons. 

77 With respect to “the Policies”, the appellant attempted to argue that the Catholic Education Commission of Western Australia 
Policy Statement on Termination of Services of Staff Members – Redundancy (AB 198, the Redundancy Policy) was part of the 
contract of employment.  There is however nothing expressly in the First Deed and Second Deed which states this.  Also, the 
Redundancy Policy was not appended to the Second Deed as it might have been pursuant clause 3.1. 

78 The appellant referred to clause 4.3 of the Second Deed to try and support its argument that the Redundancy Policy was 
incorporated into the contract of employment.  Clause 4.3 of the Second Deed is in the same terms as clause 4.3 of the First 
Deed quoted above.  This refers to the Head of Primary implementing policies promulgated by the Commission.  (This was 
defined in clause 2.1.3 of the Second Deed to mean the Catholic Education Commission of Western Australia).  The 
Redundancy Policy did not however constitute a policy which the appellant could implement.  Instead it imposed obligations 
on the employer in the circumstances in which it applied.  It did not therefore come within the terms of clause 4.3 and become 
part of the contract of employment. 

79 The appellant also sought to support its argument with respect to the Redundancy Policy by reference to a letter which the 
respondent wrote to the then Principal of St Cecilia’s College dated 29 September 1999.  This letter makes reference to the 
respondent having studied amongst other documents, “the Conditions of Employment of Teachers in Catholic Schools in WA 
(1994)”.  The letter stated that the respondent was happy to accept the position then offered to her being that of “Primary 
Campus Coordinator at the Primary School Campus from 1 January 2000 – 31 December 2002”.  This letter refers to a 
different time period and different position from that covered by the Second Deed.  It also had not been proved that the 
reference to the “Conditions of Employment of Teachers in Catholic Schools in WA (1994)” referred to in this letter, included 
the Redundancy Policy or some similar policy.  The letter does not provide any support for the appellant’s argument that the 
Redundancy Policy formed part of the contract of employment between the appellant and the respondent. 

80 In my opinion, the appellant has not established that the conclusion reached by the Commission was in error and ground 3 
should not be upheld. 

Ground 4 

81 This ground asserts the Commission “erred in fact and in law in finding that it was the intention of the appellant to materially 
alter the terms and conditions of the contract and offer the respondent both the second and third terms of the contract at the 
same time”.  The ground then sets out four pieces of evidence which it asserts support this conclusion. 

82 The written submissions about this ground repeated those which were made about ground 1.  Ground 4 has not been 
established, in my opinion, for the reasons which have been given with respect to grounds 1 and 2. 

83 Paragraphs 4.1 – 4.3 of the ground refer to the contents of the review report.  Reference is made in paragraph 4.3 to the 
recommendation in the review report that the respondent be “offered the opportunity to take the second segment of her Deed of 
Agreement”. 

84 Paragraph 4.4 of the ground says that the School Board had made a decision to offer the respondent the second term of the 
period of employment.  The paragraph says that there was no evidence that the School Board had resolved to come to any 
different or other view.  In my opinion, this proposition cannot be accepted.  The evidence before the Commission given by the 
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respondent as to what Mr Chinnock said to her when presenting her with the Second Deed and the two schedules constituted 
such evidence.  So too did the words contained in the two schedules and their signature by the Chairperson of the School Board 
in June 2002. 

85 In my opinion, ground 4 has not been established. 

Ground 5 

86 Ground 5 was that:- 

“Having found that the Respondent’s contract was unilaterally terminated by 
reason of the Respondent abolishing the Appellant’s position, the learned 
Commissioner was wrong in law in treating any claim for future remuneration 
as a contractual benefit when what she should have found was that in the 
circumstances as found the claim was one for damages for breach of 
contract.” 

87 In its written submissions in support of this ground the appellant said that any “contractual benefit denied to the respondent, 
was the right to be employed and paid by the appellant on a month to month basis alternatively school term by school term 
basis until the end 2005, and thereafter, if applicable until the end of 2009”.  In my opinion, this misdescribes the contractual 
arrangement constituted by the Second Deed.  The Second Deed did not provide the respondent with a right to be employed 
and paid on a monthly or term basis.  It set out the agreement that she be employed until 31 December 2009.  By terminating 
the agreement before that period expired, other than in accordance with its terms, the appellant denied the respondent the 
contractual benefit of the opportunity to be paid her salary in accordance with the Second Deed until 31 December 2009. 

88 Although not argued in the appellant’s submissions, to the extent that this ground may assert the Commission did not have 
jurisdiction to award, in effect, damages, in dealing with a denial of contractual benefits claim, any such assertion is contrary to 
the Industrial Appeal Court decision of Matthews v Cool or Cosy Pty Ltd (2004) 136 IR 156 at [24], [26], [27], [49], [54], [64], 
[73], and [76]. 

89 This ground has not been established. 

Grounds 6 and 7 

90 It is convenient to consider these two grounds together.  Both of the grounds attacked the amount which was awarded to the 
respondent with respect to her denial of contractual benefits claim for loss of salary.  As set out earlier, the Commission 
ordered the respondent be paid by the appellant four years salary at the rate of $79,774.00 per annum. 

91 Ground 6 in effect asserted that in assessing the amount of this denied contractual benefit the Commission should have 
considered “all relevant circumstances including whether the respondent had mitigated any loss said to have been suffered”. 

92 Ground 7 asserted that having regard to evidence which was detailed in the ground, the Commission should have found that 
there was no, or alternatively nominal, loss of contractual benefits.  The evidence detailed was said, in effect, to support the 
conclusion that the respondent was likely to find a similar position to that of Head of Primary at St Cecilia’s College. 

93 Earlier in these reasons I have quoted from the reasons of the Commission at paragraph [100] and its reference to the Perth 
Finishing College decision of the Full Bench.  In my opinion, however, and with respect, the Commission did not fully set out 
the effect of the Perth Finishing College decision.  The authority does not stand for the proposition that in a denial of 
contractual benefits claim when there has been a wrongful early termination of a fixed term contract, the employee is “entitled 
to receive the benefit of the remuneration attached to the unexpired period of the fixed term contract”. 

94 Relevantly, Sharkey P (with the concurrence of the other members of the Full Bench in Perth Finishing College) at 2315 said:- 

“If the employment is for a fixed term not subject to termination by notice, 
damages will be equivalent to the salary over the entire period (see Re 
English Joint Stock Bank; Yelland's Case (1867) LR 4 EQ 350), subject on the 
same authority, to reduction for likelihood of re-employment within the 
remaining contractual period.” 

95 In my opinion, in assessing the denial of contractual benefits claim the Commission should have but did not engage in this 
process.  It did not consider any reduction for the likelihood of re-employment by the respondent to 31 December 2009.  To 
that extent therefore the Commission erred. 

96 I note that in Law of Employment, Macken and others, Fifth Edition, Law Book Company 2002 at page 299 the entitlement to 
damages for breach of a fixed term contract of employment by the employer is stated in similar terms, although Perth 
Finishing College is not cited.  Macken also makes reference to other contingencies which may reduce the quantum of 
damages. 

97 This passage of Macken was quoted with approval by Hely J in Reynolds v Southcorp Wines Pty Ltd (2002) 115 IR 152 at [37] 
and also cited with approval by Barrett J in Rothemberger v Lumley General Insurance (2003) 58 NSWLR 288 at [29]. 

98 The respondent sought to argue that in the circumstances of this fixed term contract, the payment of the balance of the salary 
due over the remainder of the term of the contract was in the nature of a liquidated sum which could be recovered accordingly.  
This submission was said to be supported by the decision in Abrahams v Performing Rights Society Ltd [1995] ICR 1028.  In 
my opinion, however, Abrahams is clearly distinguishable.  The conclusion reached by the Court of Appeal depended upon the 
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terms of the contract of employment in that case.  Those terms are not repeated in the respondent’s contract of employment.  In 
particular, the contract of employment in Abrahams contained a clause that the employee was entitled to two years notice of 
termination, or salary in lieu of notice, for the early termination of a fixed term contract of employment.  The Court of Appeal 
held that the employer would have acted in accordance with the contract if it summarily terminated the employee’s 
employment and paid money in lieu of notice.  The Court of Appeal held that in such circumstances this was an amount the 
employee was contractually entitled to and there was no duty to mitigate loss.  (See for example page 1039 at G/H).  As stated 
by Macken at page 299, Abrahams stands for the proposition that where “there is an express provision for payment in lieu of 
notice, rather than sue for damages for breach of the contract … if the employer fails to make the payment, the employee may 
be in a position to enforce the payment in lieu of notice as a contractual debt …”. 

99 The present position is not on all fours with Abrahams and the conclusions reached in that case by the Court of Appeal do not 
assist the respondent.  Additionally, Barrett J in Rothemberger at paragraph [30] held that the damages to be paid in a case of 
wrongful early termination of a fixed term contract are not a liquidated sum. 

100 In this case the Commission was assessing a denial of contractual benefits, or damages, claim with respect to a fixed term 
contract of employment that spanned the period 2002 to 2009.  The contract was wrongfully terminated at the end of 2004.  
The hearing before the Commission was concluded on 10 June 2005.  Therefore the period over which the contract should 
have run, if it did so according to its terms, spanned the period both before the hearing and in the future until 2009.  The 
assessment exercise by the Commission therefore involved both looking backwards as to what had occurred to date and 
looking forwards as to what might happen until the end of 2009.  With respect to an assessment of damages suffered prior to 
the hearing, the Commission should have had regard to whether the respondent had mitigated her loss.  (See for example Perth 
Finishing College at 2313, and see generally regarding mitigation the Sealanes decision referred to above).  With respect to the 
assessment of what might happen in the future, the Commission should have taken into account the likelihood of other 
employment and other damages reducing contingencies, within the remaining contractual period.  The Commission did not 
engage in this exercise and accordingly the appeal should be upheld. 

101 It remains to be considered what orders should appropriately be made by the Full Bench.  Counsel for the respondent submitted 
that if the Full Bench reached this conclusion it would be appropriate to remit the matter back to the Commission for further 
hearing and determination.  It was submitted that it would be appropriate for the Commission to receive additional evidence as 
to what had occurred subsequent to the hearing in June 2005.  It was submitted that if this evidence was heard then the 
Commission could more justly assess the quantum of the denial of contractual benefits claim.  This submission was opposed 
by counsel for the appellant. 

102 In my opinion, it would not be appropriate to remit the matter to the Commission at first instance on the basis submitted by 
counsel for the respondent. The Commission at first instance was obliged to asses the denial of contractual benefits claim on 
the basis of the evidence before it.  The fact that I have found the Commission erred in its approach to this assessment does not 
mean the respondent should have the opportunity of providing updated evidence to the Commission.  Although in at least a 
colloquial sense this would, as counsel for the respondent submitted, be just, the requirement of justice generally involves a 
finality to litigation.  This element of what is just will not be enhanced by adopting the course suggested by counsel for the 
respondent. 

103 Section 49(6a) of the Act provides that the Full Bench is not to remit a case to the Commission after an appeal unless it 
considers that it is unable to make its own decision on the merits of the case because of lack of evidence or for other good 
reason.  In my opinion, this is a case where the Full Bench ought not remit the case to the Commission at first instance but 
itself assess the quantum of the claim.  This is because the Full Bench is in as good a position as the Commission at first 
instance to make an assessment of the denial of contractual benefits claim on the basis of the evidence which has been given. 

104 In considering the quantum of the denial of contractual benefits claim, I have considered, as requested by the parties, the 
written submissions made to the Commission at first instance on this issue.  These submissions do not however address the 
quantification of the denial of contractual benefits claim in the way in which I have outlined above.  Neither was the issue 
addressed in the oral or written submissions made to the Full Bench.  In my opinion, the issue should be addressed by written 
submissions filed by the parties within 14 days. 

105 In my opinion a Minute of Proposed Orders reflecting these reasons should be issued.  If any party contends that in lieu of 
written submissions a further hearing should be convened then they may make these submissions in writing during the period 
within which they will be advised that they may indicate a desire to speak to the Minute. 

COMMISSIONER J H SMITH: 

106 I have had the advantage of reading the reasons for decision of His Honour the Acting President.  I agree with him in the 
conclusions he has reached and have nothing further to add. 

COMMISSIONER S M MAYMAN: 

107 I have had the advantage of reading in draft form the reasons for decision of His Honour the Acting President.  I agree with 
him in the conclusions he has reached and have nothing further to add. 
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Order 
This matter having come on for hearing before the Full Bench on 2 August 2006, and having heard Mr J F I Curlewis 
(of Counsel), by leave, on behalf of the appellant, and Mr G Stubbs (of Counsel), by leave, on behalf of the 
respondent, and reasons for decision having been delivered on 17 August 2006, it is this day, 22 August 2006, 
ordered that written submissions be filed by the parties within 14 days as to the orders which should be made by the 
Full Bench, in accordance with the reasons for decision. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Decision Appeal allowed and orders at first instance set aside 
Appearances 
Appellant Mr J F I Curlewis (of Counsel), by leave 
Respondent Mr G Stubbs (of Counsel), by leave 
 

Supplementary Reasons for Decision 
THE FULL BENCH 
1 On 17 August 2006, the Full Bench issued reasons for decision in which it held that the Commission at first instance erred in 

failing to assess the denial of contractual benefits claim by taking into account whether the respondent had mitigated her loss 
and future contingencies such as her prospects for alternative employment.  The Full Bench also found that the assessment 
exercise involved both looking backwards as to what occurred to date of the hearing at first instance and looking forwards as to 
what might happen until the end of 2009.  On 22 August 2006, the Full Bench issued an order requiring the parties to file 
submissions in respect of the assessment of quantum by the Full Bench of the respondent’s contractual benefits claim in 
accordance with the Full Bench’s reason for decision. 

2 In relation to looking backwards, the respondent gave evidence in the hearing of the substantive claim on 9 June 2005.  The 
appellant says that the evidence given by the respondent and the findings made by the Commission at first instance establishes 
that the respondent suffered no damage from 1 January 2005 to 31 December 2005 as:- 

(a) her employment ceased on 31 December 2004; 
(b) her third child was born on 20 March 2005; 
(c) the respondent would have taken 12 months maternity leave in respect of the third child from 1 January 

2005 to 31 December 2005; and 
(d) the appellant has paid the respondent six weeks’ salary as paid maternity leave pursuant to order 3(b) made 

by the Commission on 10 March 2006. 
3 The respondent says that she looked for alternative suitable employment in 2005 and that her efforts amount to reasonable 

mitigation so that she should be entitled to the salary of $79,774 from 1 January 2005 to 31 December 2005 with some 
deduction for maternity leave. 

4 In relation to the assessment of damages from 1 January 2006 to 31 December 2009 the appellant says that the respondent has 
not sought alternative employment.  In particular, the appellant says the respondent:- 

(a) failed to accept an offer of alternative employment by rejecting the offer of a position of assistant principal 
in Port Hedland at a salary of $67,696.36 per annum; 

(b) was only interested in positions of head of primary or principal in Perth and expected to get such a position; 
(c) had last looked at newspaper advertisements for jobs on 26 March 2005; 
(d) had not made any actual application as of 9 June 2005 for new employment; and 
(e) would put forward to any prospective employer in reference material that her previous employer had a very 

high regard for her.  
The appellant also says it is uncontested that the respondent was competent in all relevant areas, hardworking, dedicated to her 
job and enthusiastic. 

5 In light of these facts the appellant says it is open for the Full Bench to find that:- 
(a) the respondent could have accepted the position in Port Hedland and claimed compensation at the difference 

between her then base salary of $79,774 and the $67,696.36 offered, which is $12,077.64 per annum; 
(b) there was other employment available to the respondent if she had chosen to seek it; 
(c) the respondent would have been successful in obtaining employment soon after making the effort to do so; 
(d) the respondent failed altogether to seek employment. 

6 In the alternative, the appellant contends that the Full Bench should find that had the respondent accepted the position in Port 
Hedland her loss would have been $12,077.64 for each year of service from 1 January 2006 which should be awarded to her on 
the basis that the respondent would have obtained in any event, in due course, appointment to a position of head of primary or 
principal.  The appellant says that a further alternative is that the respondent be awarded a sum of between $6,647.00 to 
$19,941.00, on the basis of a finding that the respondent should find work as a head of primary or as a principal within one to 
three months from the beginning of 2006.  The appellant also contends that in assessing damages no allowance should be made 
for superannuation as superannuation is not a contractual entitlement. 

7 The respondent says that her loss from 1 January 2006 should be assessed on the basis that despite the fact that she was an 
excellent teacher and manager there is no basis on which to conclude that she would simply be able to step into a position in 
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Perth that was similar to the position held by her in Port Hedland.  In addition the respondent says that the treatment meted to 
her by the appellant strongly supports an inference that the Catholic’s education system’s position was that the respondent 
should simply fall into line and accept whatever was offered to her.  Further, the respondent says she may have to find 
employment in another independent system or the State system and is more likely to have to revert to teaching and then climb 
her way back up the promotional tree.  Consequently, the respondent says that if she was employed as a teacher as at 7 July 
2005 she would be entitled to a salary of $47,035 per annum (step 13) and her loss would be $32,739 per annum if she 
obtained a teaching position from 2006, which is equal to an amount of $130,956 over four years.  Alternatively if the 
allowances paid to her until the end of 2005 which were associated with living with Port Hedland are taken into account her 
loss should be assessed at $41,611.36 per annum or $166,445.44 over four years. 

8 The respondent also says that damages should include payment of:- 
(a) superannuation of the difference between $79,779.00 and $47,035.00, being $32,639.00 per annum at nine 

(9) per cent which is equal to $2,946.51 per annum or $11,786.04 for four years paid to the respondent’s 
approved superannuation fund; and 

(b) an allowance for long service leave payments made on the same basis, being $159.43 per day for 84.806 
days being a sum of $13,520.62. 

9 Mitigation was considered by Sharkey P, with whom Parks C agreed in Growers Market Butchers v Backman (1999) 79 
WAIG 1313 at 1316 as follows:- 

“1. The duty to mitigate loss in claims of unfair dismissal lies on the 
claimant employee (see Bogunovich v Bayside Western Australia Pty 
Ltd 79 WAIG 8 (FB).  

2. In practical terms, this requires the employee to diligently seek 
suitable alternative employment (see Brace v Calder and Others 
[1895] 2 QB 253).  

3. The onus of proof of failure to mitigate loss is on the respondent (see 
Metal Fabrications (Vic) Pty Ltd v Kelcey [1986] VR 507 (FC), 
Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), 
Prus-Grzybowski v Everingham and Others (1986) 45 ALR 468, 87 
FLR 182 (Fed Ct FC) and McGregor on Damages (15th Edition 
1988) at page 723.  

4. (a) The obligation to mitigate loss is an obligation to act 
reasonably in the mitigation of loss but not an obligation 
which a reasonable and prudent person would not undertake.  

(b) This duty to act reasonably to mitigate damage does not 
generally require the employee to take employment of a 
different or inferior kind (see “Truth” and “Sportsman” 
Limited v Molesworth [1956] AR (NSW) 924; Bostik 
(Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 
IR 452 and compare Dunstan v The National Mutual Life 
Association of Australia Ltd (1992) 5 VIR 73).  

(c) In some cases, it may be unreasonable not to accept 
employment at a lower status and salary level (see Yetton v 
Eastwoods Froy Ltd [1967] 1 WLR 104 , for example).  

5. (a) There is, of course, no recovery for the loss avoided, unless 
the matter is collateral (see W R Freedland “The Contract of 
Employment” (1976) at page 26).  

(b) Salary or wages, including any fringe benefits received from a 
new employer, will reduce the damages payable (see Bold v 
Brough Nicholson and Hall Ltd [1964] 1 WLR 201; Lavarack 
v Woods of Colchester [1967] 1 QB 278 at 301; Hutt v The 
Cascade Brewery Ltd (unreported) (Supreme Ct Tas) per 
Wright J and Golja v Lord (unreported) 21 February 1996 
(IRC of Aust) per Madgwick J).  

6. Expenses incurred in seeking alternative employment to mitigate one’s 
loss may be taken into account (see Brookton Holdings No V Pty Ltd v 
Kara Kar Holdings Pty Ltd (1994) 57 IR 288.” 

10 The principle in paragraph 2 of the passage quoted above has recently been qualified by the Full Bench.  In BHP Billiton Iron 
Ore Pty Ltd v Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch (2006) 86 
WAIG 642 it was observed by Ritter AP at [104] (with whom Beech CC and Gregor SC agreed) that Brace v Calder [1895] 
2 QB 253 is not an authority which supports the principle that an employee must diligently seek suitable alternative 
employment. 

11 The same principles discussed by Sharkey P in Growers Market Butchers v Backman (op cit) apply to the present assessment 
of contractual benefits.  When assessing mitigation in contractual benefit claims the principles are the same as the principles 
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that apply to unfair dismissal cases.  In saying this we note that it may, strictly speaking, be a misnomer to refer to the “duty to 
mitigate”.  (See BHP Billiton (op cit) at [101]). 

12 One of the authorities referred to by the President in Growers Market Butchers v Backman (op cit) was Yetton v Eastwoods 
Froy Ltd [1967] 1 WLR 104.  In that matter the plaintiff had been employed as a managing director of a company for a fixed 
term of five years.  After two years of the term, he was wrongfully dismissed and offered employment as assistant managing 
director at the same salary.  He refused.  It was held by the Court that the plaintiff’s refusal to accept the offer was reasonable.  
In reaching this conclusion Blain J at page 118 held that the authorities make it plain whether a refusal to accept alternative 
employment which would reduce an employee’s loss is a question of fact to be determined by regard to circumstances, in 
particular the personal factors raised. 

13 In this matter, the assistant principal position offered to the respondent by the appellant was a lesser salary and position.  From 
2005, the school was to be made up of a principal and two assistant principals.  The Commission at first instance held that the 
respondent was entitled as a right to reject the lesser position.  In our opinion the respondent’s action to do so was reasonable.  
We accept the respondent’s submission that the appellant treated her in a cavalier fashion.  The Commission found that the 
appellant through the acts of Mr Chinnoch and Mr Riley hounded the respondent to accept the position.  These acts included 
the cancelling of the uplifting of the respondents goods when it was her intention to leave town and a refusal by the appellant 
to pay the respondent a redundancy package in accordance with the Western Australian Catholic Schools (Enterprise 
Bargaining) Agreement.  In light of these matters, we find that it was reasonable for the respondent to refuse the offer of a 
position of assistant principal which was a position of lesser status and salary. 

14 Further, we do not accept the appellant’s submissions that a finding should be made that the respondent failed to mitigate her 
loss by failing to apply for positions prior to 9 June 2005.  The respondent had at that time recently given birth and could not 
be expected to relinquish a period of time to care for a new born child when no teaching positions of equivalent status had been 
advertised.  However, as the appellant points out, the finding made by the Commission at first instance that the respondent 
would have been on maternity leave until 31 December 2005 was not appealed by the appellant.  Nor was the finding the 
subject of any cross appeal by the respondent.  Consequently, we accept that the respondent is not entitled to damages from 
1 January 2005 to 31 December 2005. 

15 We accept the respondent’s submission that as a result of treatment meted to her by the appellant that damages should be 
assessed on the basis that she will have to revert to teaching in the public sector or in another independent school system.  
Although we accept that there is some prospect that the respondent may find work as head of primary or as a principal within 
four years we are not of the opinion that the amount claimed by the respondent should be discounted to take account this 
contingency.  This is for the following combination of reasons.  If the respondent finds a position in the public sector or in 
another independent system she may find it difficult to climb the ladder very quickly to earn greater remuneration than from a 
step 13 teaching position.  Although no submissions were made on the issue we have considered whether some discount should 
be applied on the basis that the respondent will be receiving now a payment to encompass future losses.  However, in 
jurisdictions where discounts are applied to lump sum awards of damages for future economic loss, awards of interest are 
usually made.  Even though the respondent will receive the amount as a lump sum we take into account that it is now twenty 
two months since the appellant breached her contract of employment and that she has not yet received payment of any 
damages for that breach.  We also take into account in not applying a discount in this matter that this Commission has no 
jurisdiction to make an award for interest.  In addition we do not find it material that a step 13 teacher’s wage is likely to 
increase from 1 January 2006 to 31 December 2009 as pursuant to clause 7 of the second deed the respondent’s salary as head 
of primary of St Cecilia’s College could have increased each in January of each year.  We note that no submission was made 
by either party that a discount should be applied for any of the contingencies just considered.  Consequently, in our opinion, 
the respondent’s loss should be assessed as $32,739 per annum for four years being a total of $130,956.  This amount is the 
difference between the salary she was paid as head of primary and as a step 13 teacher. 

16 We do not accept that the damages should include the allowances paid to her whilst in Port Hedland as these allowances were 
only payable because of residing in the remote/country area of Port Hedland.  We do not accept that the respondent should be 
awarded an amount of superannuation as damages because the finding made by the Commission at first instance that the claim 
for superannuation was not a legitimate claim under s29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) (as amended) 
(“the Act”) has not been challenged in any ground of appeal before the Full Bench.  Notwithstanding the fact that it is now not 
open to the respondent to challenge this finding in this appeal we have some doubt as to whether the decision of the 
Commission at first instance was correct as the respondent was not seeking payment of superannuation which was due on 
salary owing to her but as part of her damages for breach of a contract for a fixed term.  In addition, in an unfair dismissal case, 
the past and future non payment by an employer of superannuation contributions might be considered to be a “loss” caused by 
the dismissal and therefore compensable under s23A(6) of the Act. 

17 In relation to an allowance for long service leave the appellant says no allowance should be made as the appellant has paid the 
respondent 22.806 calendar days pay as accrued long service leave as required by order 3(c) of the order made by the 
commission at first instance.  This submission is somewhat misconceived as paragraphs [37] to [41] of the Commission’s 
supplementary reasons for decision at first instance make it clear that order 3(c) required payment of long service leave 
accrued by the respondent until 31 December 2004.  The quantum of loss of salary that we have assessed takes into account the 
difference between the salary the respondent would have been entitled to if she continued to be employed in accordance with 
the terms of the fixed term contract and a step 13 teacher’s salary for the period that follows 31 December 2004.  Long service 
leave prima facie accrues as a right to take leave pursuant to the terms of the second deed.  It cannot be established on balance 
that the respondent would not have taken all of her long service leave from 1 January 2005 to 31 December 2009, thus entitling 
her to a payment for accrued long service leave after 31 December 2009.  In any event, we are not satisfied that the 
respondent’s calculations are correct, as the respondent claims of 84.806 days is a claim for 16.96 weeks of leave.  The 
respondent has been paid accrued long service leave up to 31 December 2004 and would not accrue long service leave during 
2005 as she was on maternity leave.  Consequently her claim for damages for long service leave paid at a lesser salary could in 
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any event only be assessed as a claim for four years.  Pursuant to clause 10.3.1 of the second deed long service leave accrues at 
9.1 calendar days for one year and 13 calendar days for each of the remaining three years which is a total of 48.1 days, being a 
sum of $7,668.58.  As stated however we are not satisfied that she has established a claim to an entitlement to this head of 
damage. 

18 For the reasons set out above we will make an order setting aside orders 3(a) and 4(a) of the order at first instance and make an 
order that the appellant pay the respondent $130,956.00 within 28 days of the date of the order.  A minute of proposed order in 
these terms will issue. 
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Reasons for Decision 
(Extempore, edited from the transcript) 

THE ACTING PRESIDENT: 
1 This matter comes back before the Full Bench today consequent upon the publishing by the Full Bench of a minute of 

proposed order dated 25 September 2006.  That order was in terms that, firstly, the appeal be allowed.  The second order was 
that orders 3(a) and 4(a) of the orders made by the Commission in application No 1555 of 2004 on 10 March 2006 are set 
aside.   The third order was that: “The appellant shall pay to the respondent $130,956 within 28 days of the date of this order.”   

2 The matter comes back before the Full Bench today upon the request of the appellant who wishes to speak to the minute.  Both 
parties, as directed, have filed submissions in relation to the speaking to the minute.  The appellant’s submissions append to it a 
minute indicating the way in which the appellant submits the order ought to be varied from the minute published by the Full 
Bench.  That is with respect to order number 3 where the appellant contends it should be amended to: “The appellant pay to the 
respondent $84,096 within 28 days of the date of this order.”   

3 That contention arises out of paragraph [15] of the supplementary reasons of the Full Bench which were published on 
26 September 2006 which I will come to in a moment.   

4 It is appropriate in my opinion to refer to the purpose of a speaking to the minute.   The respondent has, in its written 
submissions, quoted from the reasons of Sharkey P in the matter of Sheahan v SSTUWA (1989) 69 WAIG 2966, No 1895 of 
1989.  There Sharkey P said:- 

“It might be helpful to remind the parties of what speaking to the minutes 
means.  The object of drawing up the decision of the Commission in the form 
of minutes is to give the representatives of the parties an opportunity to point 
out any of the provisions of the award which may have been inserted 
inadvertently or by mistake and which, if allowed to remain, would be 
inconsistent or unworkable or would in some way render the award or order 
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less perfect than the Commission intended it to be.  The parties should 
therefore, when speaking to the minutes, confine their attention to alterations 
which will have the effect of making the award, order or declaration more 
workable rather than to alter its substance. [per Burnside J in the Printing 
Trades Award (1925) 4 WAIG 150] [see also Operative Plasterers and 
Plaster Workers Federation v CMEWU, 69 WAIG 1920].  In CSA v Public 
Service Commissioner (1937) 17 WAIG 22 Dwyer P said:- 

"The minutes represent the decision of the court and the points which 
we have to discuss are first of all anomalies and then mistakes that 
are likely to occur and then if there is anything the court has omitted 
there is no reason why it should not be pointed out and attention will 
be paid to it before the award is issued.  When the minutes are being 
discussed it is not a question of fresh evidence.  It is then too late.  If 
one side was allowed to bring fresh evidence the other side would also 
have to be, and we should never have an end of the matter.” 

5 The purpose of a speaking to the minutes was stated in very similar terms by Commissioner Beech, as the Chief Commissioner 
then was, in Kirkham v Alexander (2001) 81 WAIG 1666 at paragraph [1], although it is unnecessary to read from that 
paragraph today.  In particular, however, Commissioner Beech reiterated that a speaking to the minutes is not an opportunity 
for the bringing of fresh evidence.   

6 In the supplementary reasons for decision of the Full Bench at paragraph [15] we concluded that:- 
“… the respondent’s loss should be assessed as $32,739 per annum for four years being a 
total of $130,956.  This amount is the difference between the salary she was paid as head 
of primary and as a step 13 teacher.” 

7 The figures which were used by the Full Bench in that paragraph, and in the balance of the supplementary reasons for decision 
were taken from the respondent’s supplementary written submissions which were filed in August 2006; in particular, I refer to 
paragraphs [16] and [17].  I note that those submissions and the figures referred to in those submissions were not challenged by 
the appellant at the time that those submissions were filed or subsequently prior to the supplementary reasons for decision 
being delivered.   

8 The reference to a step 13 teacher in that paragraph was to a step 13 teacher under an award called the Independent School 
Teachers Award 1976 No R 27 of 1976 and, in particular, the wages clause which is clause 14 of the award.  The figure 
provided in the submissions was said to be an updated figure.  This was referred to by the respondent in their written 
submissions, as I have mentioned, without objection by the appellant.   

9 The appellant today says two things about the order as proposed to be made in the minute of proposed order.  The first is a 
contention that as of 9 December 2004 the step 13 rate was $58,755 per annum, which is a different amount from that used by 
the Full Bench in the supplementary reasons for decision.   

10 It is said that this amount is as set out in exhibit 40 which is at page 138 of the appeal book.  However, the exhibit which is 
referred to at page 138 of the appeal book makes reference to the salary which would be payable to a step 13 or four year 
trained teacher within the Catholic Education system.  The supplementary reasons of the Full Bench at paragraph [15] 
indicated, in our opinion, that the respondent would in the future be required to gain employment outside the Catholic 
Education system, either with another independent school or as a government school teacher.  Therefore the first basis upon 
which the appellant seeks to have the minute of proposed order varied is, in my opinion, not valid.  

11 The alternative submission of the appellant is that the same rate ought to be have been used by the Full Bench (ie $58,755 pa) 
but for a different reason. The appellant says at paragraph [2.6] of its submissions filed with respect to the speaking to the 
minute that:- 

“The appellant further contends that even if the respondent were to start 
teaching again as a step 13 teacher in a government school or other 
independent school, the appropriate rate for the calculation is at least that in 
a government school.  The equivalent of the step 13 in the Catholic system is 
the 2.3 level in the government system.  The government rate is $58,755 - 
identical to the rate of the Catholic Schools EBA.  Hence either way the 
appellant respectfully submits the appropriate monetary amount to be 
applied/deducted from the base of $79,779 is $58,755 resulting in a $21,024 
loss per annum.” 

12 From materials provided to the Full Bench prior to the speaking to the minute, it is apparent that in this submission the 
appellant is making reference to the Government School Teachers’ and School Administrators’ Certified Agreement 2004.   

13 The difficulty with the submission contained in paragraph [2.6] of the appellant’s submissions is identified in the respondent’s 
written submissions with respect to the speaking to the minute.  

14 At paragraph [12] and [13] of the respondent’s submissions it is said:- 
“The appellant, in the alternative, contends that in the event that the EBA rate 
[$58,755] is not used then the rates should at least be that in ‘a government 
school’ and suggests that the level is 2.3 in the government system should be 
used. The suggested rate for a government school is not in evidence. Further, 
there is no evidence which would form the foundation for suggesting that level 
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2.3 in the government system is an equivalent for step 13 in the independent 
school’s system.” 

15 I accept those submissions.  I also accept that it is now not appropriate for any application to be made to the Full Bench to 
receive any additional or fresh evidence.   

16 For these reasons, in my opinion the order which should be made by the Full Bench is in the same terms as the minute of 
proposed order which was published on 25 September 2006 and there is no requirement to vary that minute as applied for by 
the appellant today.   

COMMISSIONER J H SMITH: 
17  For the reasons given by the Acting President his Honour, I agree.  
COMMISSIONER S M MAYMAN: 
18 Similarly, for the reasons given I also agree. 
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Order 
This matter having come on for hearing before the Full Bench on 2 August 2006 and 17 October 2006, and having 
heard Mr J F I Curlewis (of Counsel), by leave, on behalf of the appellant, and Mr G Stubbs (of Counsel), by leave, 
on behalf of the respondent, and reasons for decision having been delivered on 17 August 2006, and supplementary 
reasons for decision having been delivered on 26 September 2006 and 17 October 2006, it is this day, 17 October 
2006, ordered as follows:- 

1. The appeal is allowed. 
2. Orders 3(a) and 4(a) of the orders made by the Commission in 

application No 1555 of 2004 on 10 March 2006 are set aside. 
3. The appellant shall pay to the respondent $130,956.00 within 28 days 

of the date of this order. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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Reasons for Decision  
(Extempore, edited from the Transcript) 

THE ACTING PRESIDENT: 

1 Before me today is an application which has been made pursuant to s49(11) of the Industrial Relations Act 1979 (WA) (as 
amended) (the Act).  That subsection provides that at any time after an appeal to the Full Bench has been instituted under this 
section, a person who has a sufficient interest may apply to the Commission for an order that the operation of the decision 
appealed against be stayed wholly or in part pending the hearing and determination of the appeal.  Section 49(12) provides that 
an application under subsection (11) shall be heard and determined by the President.  

2 In this matter an appeal has been filed yesterday and given the application number FBA 31 of 2006.  That appeal was against 
the decision of the Commission constituted by Commissioner Kenner made on 25 September 2006 in the matter numbered A5 
of 2005 on the grounds set forth in the schedule to the notice of appeal.  The schedule contains some five grounds of appeal, 
some of those having sub grounds and extensive particularisation.  

3 The decision which was made by Commissioner Kenner in application A5 of 2005 was to make an award to be known as the 
Iron Ore Production and Processing (Locomotive Drivers Rio Tinto Railway) Award 2006 in the terms of a schedule attached 
to the order and with effect from the date of the order.  The Commission also ordered that the Iron Ore Production and 
Processing (Engine Drivers - Skilled Rail Services) Interim Award 2006 be cancelled.  

4 The present applicant is one of the named parties to the award and participated as a party in the proceedings before 
Commissioner Kenner.  The applicant is clearly somebody who has a sufficient interest so as to make the application pursuant 
to the terms of s49(11) of the Act and it is clear that an appeal has already been instituted so that the two preconditions 
necessary for the Commission to exercise jurisdiction under s49(11) of the Act are present.  

5 The real question is whether the discretion ought to be exercised to make an order for the stay.  In considering the exercise of 
the discretion, I intend to act in accordance with the discussion of that issue contained in my reasons in John Holland Group 
Pty Ltd v. CFMEU (2005) 85 WAIG 3918 and particularly paragraphs [31] to [38].  In paragraph [38] of the John Holland 
reasons, I said that:- 

“In my opinion the primary focus in an application of this type is upon the consequences of the stay being granted or not 
granted.  Where, for example, the absence of a stay would render the appeal nugatory or futile, special circumstances 
warranting the grant of a stay may exist. It will also be necessary to consider matters such as the arguability of the 
appeal and the balance of convenience.”  

6 Neither of the parties before me today indicated that I should exercise the discretion in any way different from that articulated 
in the John Holland decision and, indeed, Mr Borlase for the applicant specifically relied upon that aspect of the John Holland 
decision in making his submissions to me.  
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7 The basis of the application is set out in an attachment to the application, under the heading “Grounds of Application for stay 
orders” [sic].  This reads as follows:- 

 “1. Skilled Rail Services Pty Ltd (appellant) is a Respondent in proceedings A5 of 2005 (the Proceedings). 

 2. The appellant has filed a Notice of Appeal (the Notice of Appeal) to a Full Bench of the Commission appealing 
against the decision and orders of the Commission constituted by Commissioner S J Kenner given on the 22nd 
and 25th day of September 2006 (the Decision) in the Proceedings (the Notice of Appeal). 

 3. Among other things, the Notice of Appeal contests that: 

(a) The Commission erred by failing to determine properly fixed minimum rates in accordance with 
Principle 11(a) and the Structural Efficiency Principle; 

(b) The Commission erred in attaching undue weight to the classifications and rates in the BHPB Award 
and in failing to have any or adequate regard to the decision of the Full Bench in FBA 7 and 8 of 
2006; 

(c) In awarding aggregate rates of pay without identifying the components of the aggregate rate and how 
those components were selected at and valued, the Commission erred (i) by failing to give adequate 
consideration to those matters (ii) by failing to determine or to identify a properly fixed minimum rate 
in accordance with the Structural Efficiency Principle and (iii) by failing in its duty to provide 
adequate and transparent reasons for decision: Ruane v Woodside Offshore Petroleum Pty Ltd (1991) 
71 WAIG 913; 

(d) The Commission erred in attaching undue weight to the fact that the award was to cover workers in 
the iron ore industry, without explaining how this impacted on the setting of properly fixed minimum 
rates of pay, and in failing to attach any or sufficient weight to the uncontested evidence of Butler as 
to comparisons between the Pilbara Iron and ARG and Pacific National lines; 

(e) The Commission erred in failing to provide different classifications for construction and banker 
drivers when the uncontested evidence of Butler clearly demonstrated that construction and banker 
drivers were required to exercise significantly less skill and responsibility than mainline drivers. 

 4. It is appropriate that the Proceedings be stayed pending the hearing and outcome of the Notice of Appeal: 

 Serious question to be tried 

(a) Each of the grounds of appeal for the reasons particularised in the Notice of Appeal is strongly 
arguable. 

 Balance of Convenience 

(a) If the operation of the award is not stayed, on or before Tuesday 26 September 2006: 

(i) the rates in the award, will in relation to the appellant and any other constitutional 
corporations who come within the scope of the award, be preserved as part of the Australian 
Fair Pay and Conditions Standard pursuant to s208 of the Workplace Relations Act 1996 
(Cth); and 

(ii) by virtue of the operation of s 16 of the Workplace Relations Act 1996 (Cth) and regulation 
4.55 of chapter 7 of the Workplace Relations Regulations 2006, the appeal if successful will 
be rendered nugatory (the appeal would proceed, having been validly instituted but its effect 
would thereafter be confined to unincorporated employers). 

(b) Thereafter it will not be possible for the appellant to be restored to its former position. 

 5. Having regard to the strongly arguable grounds of appeal and the fact that the appeal if successful will be 
rendered nugatory if a stay is not granted, the appellant submits that this is an appropriate case for a stay. 

 6. Such other grounds as the Commission thinks fit.” 

8 The respondent opposes the application for a stay and has filed a Notice of Answer and Counter Proposal with an attached 
schedule setting out in two paragraphs the reasons why the respondent submits that the stay should not be granted.  This is as 
follows:- 

 “1. It is not necessary to decide if there is a serious question to be tried because, even if there is, the effect of a stay 
will be to permanently deprive the respondent and the employees affected of the benefit of the decision of 
Commissioner Kenner so far as the Work Choices legislation is concerned.  Where, as here, to grant or not 
grant a stay will equally affect the other party, a stay ought not be granted.  This is because the decision 
appealed from is not, for these purposes, to be treated as an interim or provisional decision but a final decision 
and the party in whose favour it has been made is entitled to its benefit. 

 2. The application for a stay should be dismissed.” 
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9 Of particular importance to the applicant is what is contained in paragraph 4 under the heading “Balance of Convenience”, 
under the heading “Grounds of Application for stay orders”. This emphasises the significance of the application being heard 
and determined today and the submission that is made on behalf of the applicant is that if the stay is not granted there will be 
some permanent effect upon the applicant in that they will be denied the possibility of successfully appealing against the order 
made by the Commission to make the award because of the combination of legislative circumstances set out in paragraph 4.  

10 The respondent submits that the effect referred to in paragraph 4(a)(ii) under the heading "Balance of Convenience" is 
incorrect.  The respondent argues that the appeal could not proceed with an effect confined to unincorporated employers.  
Essentially this is because the appellant is a constitutional corporation, which is not subject to the powers of the Commission 
with respect to appeals after 26 September 2006, because of the provisions of the Workplace Relations Act, and could not 
therefore have the carriage of any appeal.  

11 The submissions which are made by the parties are in agreement to the extent that they both accept that there will be some 
permanent (subject to legislative amendment) effect, one way or the other, arising out of whether or not the stay is granted.  
The appellant's position is set out in paragraph 4(a)(ii); the respondent's position is that any new employee employed by a 
constitutional corporation within the scope of the award would be denied the benefit of the award if the stay is granted.  At 
present Mr Schapper is not in a position to make submissions upon whether there would be any effect on an existing employee.  
However it is not necessary in his submission, for that issue to be determined today.  

12 The interaction of the Workplace Relations Act and the powers of the Commission under the Act, to some extent may involve 
matters arising under the Commonwealth Constitution, in particular s109.  Ordinarily that would require consideration of 
whether a notice under s78B of the Judiciary Act 1903 (Cth) ought to be issued.  However even if in ordinary circumstances 
such a notice ought to be issued, s78B(5) of the Judiciary Act provides that a court is not prevented from proceeding without 
delay to hear and determine proceedings insofar as they relate to the grant of urgent relief of an interlocutory nature where the 
court thinks it is necessary in the interests of justice to do so.  In my opinion in this matter because of the circumstances I have 
described and the importance of the date of 26 September 2006, it is appropriate to hear and determine this interlocutory 
application even though otherwise a notice may need to be issued under s78B of the Judiciary Act.  

13 In the application and in the oral submissions made today on behalf of the applicant, there has been some emphasis upon the 
contents of the notice of appeal and the nature of the errors which it has said the Commission at first instance committed in 
coming to the decision to make the award.  In reliance upon those submissions, the applicant has made available to me a 
number of documents.  It is appropriate that I list these as documents I have had regard to in preparing for the hearing today.  
Firstly there is the order which was made by the Commission on the 25 September 2006 which I have referred to.  There are 
then reasons of Commissioner Kenner which were published on 22 September 2006.  There are also supplementary reasons 
published on 25 September 2006.  There are documents which were before Commissioner Kenner which are firstly a document 
entitled “Skilled's Submissions as to Adjustment to BHPB Aggregate Rate to Reflect Alternative Rosters”.  Secondly, a 
document entitled “Skilled's Submissions as to Classification and Wage Rates” and thirdly, a witness statement of Mr Graham 
Robert Butler dated 29 August 2006.  It is clear that the applicant’s submissions have to some extent placed reliance upon the 
appeals decided by the Full Bench in matters FBA 7 of 2006 and FBA 11 of 2006.  I have also had another look at both of 
those sets of reasons to consider the matter today.  

14 I think it is appropriate to say that, in my opinion, the grounds of appeal, without distinguishing between them necessarily, are 
arguable in the sense that they raise legitimate matters to be argued before the Full Bench.  I certainly do not think that the 
grounds of appeal at this stage could be characterised as being completely without merit or frivolous or given any other 
description of a similar nature.  By the same token, it is inevitable, given the urgency of this application, and the limited time 
within which I have had to have a look at the matter and consider the submissions of the parties, that any views that I may have 
as to the strength of the grounds of appeal are necessarily tentative.  Moreover it should be emphasised that the respondent has 
not at this stage made any submissions as to the strength of the grounds of appeal.  It is appropriate, I think, that I record that I 
accept that the grounds of appeal are arguable, but I do not think that I can go any further in characterising the strength of those 
grounds at this stage.  

15 I am prepared to accept, because it is agreed to by the parties, that the effect of a stay being granted or not granted today is 
correct insofar as the appellant refers to it in paragraph 4(a)(i) of the application (under the heading “Balance of Convenience”) 
and insofar as the respondent submits as having some permanent application at least in relation to the future employees of 
constitutional corporations who would otherwise be covered by the award if a stay is not granted. I say that as I have not at the 
present stage had the opportunity to fully consider the submissions made on that issue and come to a firm view as to whether or 
not that view which is espoused by both parties is correct.  However it can be accepted for the purposes of deciding today's 
application given that both parties are in agreement upon it.  

16 It seems to me that the following ought to guide the present decision.  Prima facie, a successful party is entitled to enjoy the 
fruits of litigation and in this case that would extend to the respondent and those future employees who may benefit from the 
terms of the award made by the Commission.  If the stay is granted, the appellant accepts that the award will not apply to those 
employees who in the future are employed by a constitutional corporation as that term is defined in the Workplace Relations 
Act.  As against this the appellant says that if the stay is not granted their appeal will forever be rendered nugatory in the 
circumstances described in the application.  In circumstances where, whether to make a stay or not will affect some permanent 
consequence against one of the parties, it is in my opinion, appropriate that the status quo be preserved.  This is consistent with 
the principle that a successful party is prima facie entitled to enjoy the fruits of the litigation.  A stay order should not be made 
generally, in my opinion, where it will lead to some permanent diminution of the benefits obtained by a successful party to the 
litigation.  In my view that principle extends to the circumstances of this case and with respect to future employees of 
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constitutional corporations who would otherwise have the benefit of the award.  In saying this, I have regard to the concept that 
an award is made in part to protect the employment conditions of the employees who are covered by it and the principle of 
public interest espoused in s36A of the Act.  

17 In the circumstances outlined, therefore, it would be inappropriate to grant the stay, in my opinion, even though it may, to a 
large extent, render the appeal of the appellant nugatory.  I referred earlier to the John Holland decision where I said that the 
rendering of an appeal nugatory is a special circumstance which may allow a stay to be ordered.  In the present case, however, 
this is counter-balanced and outweighed by what I have described as the permanent diminution of what would otherwise be the 
enjoyed fruits of the litigation.  

18 Mr Borlase, in his submissions emphasised the nature and the strength of the appeal grounds which are raised.  I have already 
made some observations about that. I would also refer, however, to the reasons for decision in John Holland which I have cited 
earlier.  In those reasons at paragraph [48], I quoted the observations of President O'Dea in Robe River Iron Associates v 
AMWSU (1988) 68 WAIG 1709 where the President at page 1710 said:- 

“It is obviously not an appropriate function in an Application of this kind to decide whether there is a strong case or a 
fairly strong case. I do not attempt to set out the precise nature of this task, but certainly it is to exclude the possibility 
that there is, in fact, no issue of substance to be raised - that is what is raised is not a mere triviality. I think there is some 
difficulty involved in searching too closely the substance and import of the grounds raised in an appeal at this stage 
because a Tribunal is bound to avoid reaching any conclusions which might, in a sense, pre-empt the view taken when he 
constitutes part of the appeal board.” 

19 I endorse those observations again and think that they apply in the present case.  Now, in particular, in my opinion in the 
circumstances of the present case and given the permanent effect one way or the other which I have earlier described, it would 
not be appropriate for me to pre-empt what other members of the Full Bench may ultimately think with respect to the appeal.  I 
also must bear in mind that any of my own thoughts on the outcome of the appeal at the present time are necessarily no more 
than preliminary views tentatively based upon my perception of the strength of the grounds of the appeal at the present time.  
In my view, this is an inappropriate basis upon which to make a decision which will have some permanent impact upon those 
who could otherwise benefit from the award made by the Commission.  

20 I have taken into account, in making the decision that I do, the submission of Mr Borlase that there has not been any evidence 
before the Commission to demonstrate particular members of the respondent union who will obtain the benefit of the award.  I 
accept the respondent's position is that the benefits of the award only apply (definitely) to future employees of employers who 
would be bound by the terms of the award.  

21 Mr Borlase also submitted that one option for me might be to make a stay limited to the present applicant so that it would only 
be future employees of the applicant who might be affected by what I have described as the permanent effects of the granting 
of a stay order.  In my opinion it would not be appropriate to make a stay even in those terms, again for the reason that it is 
appropriate as mentioned earlier, to preserve the status quo rather than to lessen the benefits of the award for those future 
employees of the applicant.  

22 For the reasons that I have indicated, therefore, in my opinion it is not appropriate to make an order for a stay in the present 
matter and the application should be dismissed.  

 

2006 WAIRC 05509 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SKILLED RAIL SERVICES PTY LTD 
APPLICANT 

-and- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 26 SEPTEMBER 2006 
FILE NO/S PRES 8 OF 2006 
CITATION NO. 2006 WAIRC 05509 
 

Decision Application dismissed 
Appearances 
Applicant Mr M Borlase, as agent 
Respondent Mr D Schapper (of Counsel), by leave 
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Order 
This application having come on for hearing before me on 26 September 2006, and having heard Mr M Borlase, as 
agent, on behalf of the applicant, and Mr D Schapper (of Counsel), by leave, on behalf of the respondent, and reasons 
for decision having been given orally, it is this day, 26 September 2006, ordered that the application is dismissed. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Application for— 

2006 WAIRC 05729 
METAL TRADES (LABOUR HIRE) AWARD 2002  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS, WA BRANCH 
APPLICANT 

-v- 
ADECCO AND OTHERS 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 9 NOVEMBER 2006 
FILE NO/S A 3 OF 2003 
CITATION NO. 2006 WAIRC 05729 
 

Result Application discontinued 
 

Order 

WHEREAS this is an application pursuant to section 36A of the Industrial Relations Act, 1979 lodged on 27 February 2003; 

AND WHEREAS on 16 July 2003 the Commission convened a conference to enable the parties to meet and discuss the issues; 

AND WHEREAS having heard the parties on 29 August 2003, the Commission issued an Order on 12 September 2003 dismissing 
the application; 

AND WHEREAS in the Interim Reasons for Decision issued on 12 September 2003 the Commission stated that it would convene a 
conference to deal with the Award on an ongoing basis;  

AND WHEREAS on 27 May 2004 the Commission convened a further conference; 

 AND WHEREAS on 11 June 2004 the Commission issued an Order deleting certain parties to the application; 

AND WHEREAS the Commission directed the Registrar to conduct a settlement of issues between the parties; 

AND WHEREAS on 20 July 2004 a conference was held before the Deputy Registrar; 

AND WHEREAS on 3 August 2004 the Commission convened a further conference; 

AND WHEREAS on 6 August 2004 a further conference was held before the Deputy Registrar; 

AND WHEREAS on 27 July 2004 the Commission issued an Order for Restricted Service; 

AND WHEREAS on 23 February 2005, 7 July 2005 and 14 July 2005 further conferences were held before the Deputy Registrar; 

AND WHEREAS on 24 October 2006 the Applicant Union filed a Notice of Discontinuance; 

NOW THEREFORE, I the undersigned, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
order - 

 THAT this application be, and is hereby, discontinued. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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AWARDS/AGREEMENTS—Variation of— 

2006 WAIRC 05703 
AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING)  

AWARD NO 10 OF 1979  
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
DIRECT ENGINEERING SERVICES PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO APPL 81 OF 2006 
CITATION NO. 2006 WAIRC 05703 
 

Result Award Varied 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms J Price as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No 10 of 1979 be varied in 
accordance with the following schedule and that such variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.85 for a meal and if, owing to the 
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with each 
such meal by the employer or be paid $6.65 for each meal so required. 

2. Clause 17. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following.   
RATES OF HIRE FOR USE OF EMPLOYEE'S 
OWN VEHICLE ON EMPLOYER'S BUSINESS 

MOTOR CAR 

Area Details Engine Displacement (in cubic 
centimetres) 

 Rate per kilometre (Cents) 
Distance Travelled Each Year on 
Employer's Business 

Over 
2600cc 

1600cc - 
2600cc 

1600cc and 
Under 

Metropolitan Area 73.7 66.0 57.5 
South West Land Division 75.5 67.7 58.9 
North of 23.5o South Latitude 83.0 74.6 64.8 
Rest of the State 78.0 69.9 60.8 
Motor Cycle (in all areas) 25.4¢ per kilometre 

3. Clause 18. – Allowance for Travelling and Employment in Construction Work:  Delete subclause (2)(a), (b) and (c) 
of this clause and insert in lieu thereof the following: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $15.75 per day. 
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(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth – 82 cents per 
kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, work performed at places beyond a 60 kilometre radius from 
the General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with 
the consent of the Union, agree in any particular case that the travelling allowance for such work shall be paid 
under this clause, in which case an additional allowance of 82 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

4. Clause 19. – Distant Work:  Delete subclauses (6) and (7) of this clause and insert in lieu thereof the following: 

(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $32.00 for any 
week-end the employee returns home from the job, but only if - 

(a) The employee advises the employer or the employer's agent of such intention not later than the Tuesday 
immediately preceding the week-end in which the employee so returns; 

(b) The employee is not required for work during that weekend; 

(c) The employee returns to the job on the first working day following the weekend; and 

(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job, the employee shall be provided with suitable transport to and from that job or be paid an allowance of $14.20 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer. 

5. Clause 29. – Wages:   

A. Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following: 

(4) (a) In addition to the appropriate rates of pay prescribed in this clause, an employee shall be paid - 

(i) $41.40 per week if engaged on the construction of a large industrial undertaking or any large civil 
engineering project. 

(ii) $37.40 per week if engaged on a multi-storey building, but only until the exterior walls have been 
erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which he/she is required to work.  A multi-storey building is a 
building which, when completed, will consist of at least five storeys. 

(iii) $22.00 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(5) Leading Hands: 

In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid - 

  $ 

(a) If placed in charge of not less than three and not more 
than 10 other employees 23.50 

(b) If placed in charge of more than 10 and not more than 
20other employees 35.70 

(c) If placed in charge of more than 20 other employees 46.20 

B. Delete subclause (8)(a)(i) and (ii) of this clause and insert in lieu thereof the following: 

(i) $12.90 per week to such tradesperson or second-class sheetmetal employee; or 

(ii) in the case of an apprentice a percentage of $12.90 being the percentage which appears against the 
year of apprenticeship in subclause (3) hereof, for the purpose of such tradesperson, second-class 
sheetmetal employee or Apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson, second-class sheetmetal employee or as an apprentice. 
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2006 WAIRC 05704 
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD 1980 

NO. R 27 OF 1979 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
CHUBB ELECTRONIC SECURITY, METROPOLITAN SECURITY SERVICES, WORMALD 
SECURITY CONTROLS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO APPL 83 OF 2006 
CITATION NO. 2006 WAIRC 05704 
 

Result Award Varied 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent No appearance 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and there being no appearance on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Electrical Trades (Security Alarms Industry) Award 1980 be varied in accordance with the following schedule 
and that such variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 11. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.95 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such 
meal by the employer or be paid $6.75 for each meal so required. 

2. Clause 15. – Special Rates and Provisions:   
A. Delete subclauses (1) to (4) of this clause and insert in lieu thereof the following: 

(1) Height Money: An employee shall be paid an allowance of $2.25 for each day on which they work at a height of 15.5 
metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and 
splicers on ships or buildings. 

(2) Dirt Money: An employee shall be paid an allowance of 46 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Confined Space: An employee shall be paid an allowance of 58 cents per hour when, because of the dimensions of the 
compartment or space in which he/she is working, he/she is required to work in a stooped or otherwise cramped position 
or without proper ventilation. 

(4) Hot Work: An employee shall be paid an allowance of 46 cents per hour when they work in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius. 
B. Delete subclause (6) of this clause and insert in lieu thereof the following: 

(6) Percussion Tools: 
An employee shall be paid an allowance of 29 cents per hour when working a pneumatic rivetter of the percussion type 
and other pneumatic tools of the percussion type. 
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C. Delete subclauses (13 and (14) of this clause and insert in lieu thereof the following: 
(13) An employee, holding a Third Year First Aid Medallion of the St.  John Ambulance Association or a "C" Standard Senior 

First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be 
paid $9.30 per week in addition to his ordinary rate. 

(14) A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be 
required to use, a current "A" Grade or "B" Grade Licence issued pursuant to the relevant regulation in force on the 28th 
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $19.00 per week. 

3. Clause 16. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this clause shall commence on 1 July and end on 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE ON EMPLOYER'S 
BUSINESS 

BUSINESS 
MOTOR CAR 
AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc -

2600cc 
1600cc & Under 

Rate per Kilometre (cents)    
Metropolitan Area 74.2 66.2 57.6 
South West Land Division 75.9 67.9 59.0 
North of 23.5 o South 
Latitude 

83.1 74.9 35.2 

Rest of the State 78.1 70.2 60.9 
Motor Cycle (In All Areas) 25.4 Cents per Kilometre 

4. Clause 18. – Distant Work:  Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following: 
(4) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $31.00 for any 

weekend that he/she returns to his/her home from the job but only if - 
(a) The employee advises the employer or the employer's agent of their intention no later than the Tuesday 

immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide or offer to provide suitable transport. 

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.80 per day 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5. Clause 28. – Wages:  Delete subclauses (3) - (5) of this clause and insert in lieu thereof the following: 
(3) (a)  Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in 

the performance of his/her work as a tradesperson the employer shall pay a tool allowance of $13.20 per week 
to such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in 
the performance of his/her work as a tradesperson. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesperson shall replace or pay for any tools supplied by his employer if lost through their negligence. 
(4) (a)  In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid - 

(i) $42.50 per week if he/she is engaged on the construction of a large industrial undertaking or any large 
civil engineering project. 

(ii) $38.40 per week if he/she is engaged in a multi-storeyed building but only until the exterior walls 
have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which they are required to work.  A multi-storeyed 
building is a building which, when completed, will consist of at least five storeys. 

(iii) $22.10 per week if they are engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this Award. 



86 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3175 
 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special 
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the 
licence allowance. 

(5) Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of this Clause, a leading hand shall 
be paid – 

(a) If placed in charge of not less than three and not 
more than ten other employees 

$24.10 

(b) If placed in charge of more than ten and not more 
than twenty other employees 

$36.80 

(c) If placed in charge of more than twenty other 
employees 

$47.40 

 

2006 WAIRC 05709 
ELECTRONICS INDUSTRY AWARD NO. A22 OF 1985  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
ACTION ELECTRONICS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO APPL 87 OF 2006 
CITATION NO. 2006 WAIRC 05709 
 

Result Vary award 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent No appearance 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and there being no appearance on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Electronics Industry Award No. A22 of 1985 be varied in accordance with the following schedule and that 
such variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $10.00 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $6.75 for each meal so required. 

2. Clause 13. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 
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RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 
ON EMPLOYER'S BUSINESS 

MOTOR CAR 
AREA AND DETAILS ENGINE DISPLACEMENT 
 (IN CUBIC CENTIMETRES) 
Rate per kilometre (cents) Over 1600cc 1600cc 
 2600cc -2600cc & Under 
Metropolitan Area 73.9 66.0 57.4 
South West Land Division 75.5 67.5 58.9 
North of 23.5o South Latitude 82.9 74.6 65.0 
Rest of the State 77.8 69.9 60.6 
MOTOR CYCLE (IN ALL AREAS) 25.2 cents per kilometre 

3. Clause 15. – Distant Work:  Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following: 
(4) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $31.20 for any 

weekend that the employee returns home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of the employee's intention no later than Tuesday 

immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.65 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 20. – Special Provisions:   
A. Delete subclauses (1) - (4) of this clause and insert in lieu thereof the following: 

(1) Dirt Money: An employee shall be paid an allowance of 46 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space: An employee shall be paid an allowance of 57 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(3) Hot Work: An employee shall be paid an allowance of 46 cents per hour when working in the shade in any place where 
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius. 

(4) Height Money: An employee shall be paid an allowance of $2.20 for each day on which the employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 
B. Delete subclauses (6) - (8) of this clause and insert in lieu thereof the following: 

(6) Diesel Engine Ships: The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 77 cents 
per hour whilst so engaged. 

(7) Percussion Tools: An employee shall be paid an allowance of 29 cents per hour when working pneumatic riveter of the 
percussion type and other pneumatic tools of the percussion type. 

(8) Chemical, Artificial Manure and Cement Works: An employee, other than a general labourer, in chemical, artificial 
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $11.60 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this clause. 
C. Delete subclause (14) of this clause and insert in lieu thereof the following: 

(14) An employee holding either a Third Year First Aid Medallion of the St.  John Ambulance Association of a "C" standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $9.00 per week in addition to their ordinary rate. 

5. Clause 33. – Wages: 
A. Delete subclause (2) of this clause and insert in lieu thereof the following: 

(2) Leading Hands: 
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 
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(a) If placed in charge of not less than three and not more 

than ten other employees 
$23.10 

(b) If placed in charge of more than ten but not more than 
twenty other employees 

$36.20 

(c) If placed in charge of more than twenty other 
employees 

$46.80 

B. Delete subclause (5) of this clause and insert in lieu thereof the following: 
(5) Tool Allowance  

(a) Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools 
ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an 
apprentice the employer shall pay a tool allowance of - 
(i) $13.20 per week to such technician, serviceperson, installer; or 
(ii) In the case of an apprentice a percentage of $13.20 being the percentage which appears against their 

year of apprenticeship in subclause (3) of this clause for the purpose of such technician, serviceperson, 
installer or apprentice applying and maintaining tools ordinarily required in the performance of work 
as a technician, serviceperson, installer or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if 
lost through his negligence. 

PART II – CONSTRUCTION 
6. Clause 5. – Special Rates and Provisions:  Delete subclause (2) of this clause and insert in lieu thereof the 

following: 
(2) (a) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of 

a employee's tools when not in use and an employee's working clothes and where an employee is absent from 
work because of illness or accident and has advised the employer to that effect in accordance with the 
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the 
employee's tools and working clothes are securely stored during their absence. 

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $280.15. 

(c) The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an 
employee in the course of their employment as set out in a list furnished to the employer at least twenty four 
hours before being lost by fire or theft and if the employee has reported any theft to the police. 

7. Clause 6. – Allowance for Travelling and Employment in Construction Work::  Delete subclause (1)(a), (b) and (c) 
of this clause and insert in lieu thereof the following: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $14.90 per day. 
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 76 cents per 

kilometre. 
(c) Subject to the provisions of paragraph (d), work performed at places beyond a 60 kilometre radius from the 

General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the 
consent of the union, agree in any particular case that the travelling allowance for such work shall be paid under 
this clause, in which case an additional allowance of 76 cents per kilometre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

8. Clause 7. – Distant Work::   
A. Delete the number and title of this clause and insert in lieu thereof the following: 

7. - DISTANT WORK 
B. Delete subclauses (6) and (7) of this clause and insert in lieu thereof the following: 

(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $30.40 for any 
weekend that the employee returns home from the job, but only if - 
(a) The employee advises the employer or the employee's agent of the employee's intention not later than the 

Tuesday immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport. 
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(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $13.40 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

9. Clause 10. – Wages::  Delete subclauses (5), (6) and (7) of this clause and insert in lieu thereof the following: 
(5) Construction Allowances: 

(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid - 
(i) $42.00 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering projects. 
(ii) $38.00 per week if engaged on a multi-storeyed building, but only until the exterior walls have been 

erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which the employee is required to work.  A multi-storeyed building is 
a building which, when completed, will consist of at least five storeys. 

(iii) $22.20 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of PART I - GENERAL of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(6) Leading Hand: 
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 

(a) If placed in charge of not less than three and not more than ten other 
employees 

$23.80 

(b) If placed in charge of more than ten but not more than twenty other 
employees 

$36.20 

(c) If placed in charge of more than twenty other employees $46.80 

(7) (a) Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools 
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician, 
Installer or Apprentice the employer shall pay a tool allowance of - 
(i) $13.20 per week to such Technician, Serviceperson or Installer, or 
(ii) In the case of an apprentice a percentage of $13.20 being the percentage referred to in subclause (3) of 

Clause 33. - Wages of PART I - GENERAL of this award, 
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools 
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer 
if lost through that person's negligence. 
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Result Award Varied 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent Ms Z Gillam as agent 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms Z Gillam as agent on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Engineering Trades (Government) Award 1967 Award Nos 29, 30 and 31 of 1961 and 3 of 1962 be varied in 
accordance with the following schedule and that such variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime: 

A. Delete subclause (3)(e) of this clause and insert in lieu thereof the following: 
 (e) Subject to the provisions of paragraph (f) of this subclause, an employee required to work overtime for more 

than one hour shall be supplied with a meal by the employer or be paid $9.70 for a meal if, owing to the amount 
of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each such meal by 
the employer or be paid $6.80 for each meal so required 

B. Delete subclause (3)(h) of this clause and insert in lieu thereof the following: 
(h) An employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 

a.m. the same day shall be paid $4.55 for breakfast. 
2. Clause 17. – Special Rates and Provisions: 

A. Delete subclauses (1) – (5) of this clause and insert in lieu thereof the following: 
(1) Height Money: An employee shall be paid an allowance of $2.15 for each day in which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers and 
splicers in ships or buildings. 

(2) Dirt Money: Dirt Money of 45 cents per hour shall be paid as follows:- 
(a) To employees employed on hot or dirty locomotives, or stripping locomotives, boilers, steam, petrol, diesel or 

electric cranes, or when repairing Babcock and Wilcox or other stationary boiler in s ite (except repairs on 
bench to steam and water mounting), or when repairing the conveyor gear in conduit of power houses and when 
repairing or overhauling electric or steam pile-driving machines and boring plants. 

(b) Bitumen Sprayers - Large Units: 
(i) To employees whilst engaged on work appertaining to the spraying of bitumen but exclusive of the 

standard chassis engine form the front end of the main tank to the back end of the plant.  Provided that 
work on the compressor and its engines shall not be subject to dirt money. 

(ii) To motor mechanics in the motor section for all work performed on the standard chassis from and 
including the sump to the rear end of the chassis, but excluding the engine and parts forward thereto 
unless the work is of a specially dirty nature, where clothes are necessarily unduly soiled or damaged 
by the nature of the work done.  Provided that to employees engaged as above on sprays of the 
Bristow type, dirt money of 50 cents per hour shall be paid. 

(c) Bitumen Sprayers - Small Units: 
(i) To employees for work done on main tank, its fittings, pump and spray arms. 
(ii) To motor mechanics on work from and including the sump to the rear end of the chassis, but 

excluding the engine and parts forward thereto unless the work is of a specially dirty nature where 
clothes are necessarily unduly soiled or damaged by the nature of the work done. 

(d) To employees on all other dirty tar sprays and kettles. 
(e) Diesel Engines: Work on engines, or on gear box attached to engines, but excluding work on rollers (wheels) on 

which a diesel powered roller travels. 
(f) Dirt Money shall only be paid during the stages of dismantling and cleaning and shall not cover employees who 

receive portions of the work after cleaning has taken place. 
(g) Notwithstanding anything contained in the foregoing provisions, dirt money shall not be paid unless the work is 

of an exceptionally dirty nature where clothes are necessarily unduly soiled of damaged by the nature of the 
work done. 
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(3) Confined Space: 
56 cents per hour extra shall be paid to an employee working in any place, the dimensions of which necessitate the 
employee working in an unusually stooped or otherwise cramped position, or where confinement within a limited space is 
productive of unusual discomfort. 

(4) Any employee actually working a pneumatic tool of the percussion type shall be paid 28 cents per hour extra whilst so 
engaged. 

(5) Hot Work: An employee shall be paid an allowance of 45 cents per hour while working in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 
B. Delete subclauses (8) – (16) of this clause and insert in lieu thereof the following: 

(8) Any employee working in water over his/her boots or, if gumboots are supplied, over the gumboots, shall be paid and 
allowance of $1.30 per day. 

(9) Employees using Anderson-Kerrick steam cleaning un its or unit of a similar type on cranes or other machinery shall be 
paid an allowance of 45 cents. 

(10) Well Work: Any employee required to enter a well nine metres or more in depth for the purpose in the first instance of 
examining the pump, or any other work connected therewith, shall receive an amount of $2.70 for such examination and 
96 cents per hour extra thereafter for fixing, renewing or repairing such work. 

(11) Ship Repair Work: Any employee engaged in repair work on board ships shall be paid an additional $4.80 per day for 
each day on which so employed. 

(12) An employee shall, whilst working in double bottom tanks on board vessels, be paid an allowance of $1.87 per hour. 
(13) An employee shall, whilst using explosive powered tools, be paid an allowance of 16 cents per hour, with a minimum 

payment of $1.15 per day. 
(14) Abattoirs - 

An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $15.30 per week.  The 
allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving this 
allowance is not entitled to any other allowance under this clause.  The allowance prescribed herein may be reduced to 
$14.10 with respect to any employee who is supplied with overalls by the employer. 

(15) Employees engaged to iron ore and manganese or loading equipment at the Geraldton Harbour shall be paid an allowance 
of 47 cents per hour, with a minimum payment for four hours. 

(16) Morgues -  
An employee required to work in a morgue shall be paid 47 cents per hour or part thereof, in addition to the rates 
prescribed in this clause. 
C. Delete subclause (19) of this clause and insert in lieu thereof the following: 

(19) An employee required to repair or maintain incinerates shall be paid $2.85 per unit. 
D. Delete subclauses (21) – (24) of this clause and insert in lieu thereof the following: 

(21) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability 
allowance of 33 cents for each hour worked to compensate for all disagreeable features associated with foundry 
work, including heat, fumes, atmospheric conditions, sparks, dampness, confined space and noise. 

(b) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(d) For the purpose of this subclause foundry work shall mean: 
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal 

moulding compos ition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental process in connection with and in the course of production to which 
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock-out processes and dressing operations, but shall not 
include any operation performed in connection with: 
(aa) Non-ferrous die casting (including grav ity and pressure); 
(bb) Casting of billets and/or ingots in metal mould; 
(cc) Continuous casting of metal into billets; 
(dd) Melting of metal for use in printing; 
(ee) Refining of metal. 
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(22) An electronics tradesperson, an electrician - special class, an electrical fitter and/or an armature winder or an electrical 
installer who holds and in the course of employment may be required to use a current "A" grade or "B" grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall 
be paid an allowance of $18.60 per week. 

(23) Where an employee is engaged in a process involving asbestos and is required to wear protective equipment, i.e: 
respiratory protection in the form of a high efficiency class H particulate respirator and/or special clothing, a disability 
allowance of 60 cents per hour shall be paid for each hour or part thereof that such employee is so engaged. 

(24) Towing Allowance: A Level 1, 2 or 3 Tradesperson who drives a tow truck towing an articulated bus in traffic shall be 
paid an allowance of $4.23 per shift when such duties are performed.  This allowance shall be payable irrespective of the 
time such work is performed and is not subject to any premium of penalty additions. 
E. Delete subclauses (26) – (29) of this clause and insert in lieu thereof the following: 

(26) First Aid Allowance: A worker, holding either a Third Year First Aid Medallion of the St John Ambulance Association 
or a "C" Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform 
first aid duties, shall be paid $9.00 per week in addition to their ordinary rate. 

(27) Polychlorinated Biphenyls 
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which 
protective clothing must be worn shall, in addition to the rates and provisions contained in this Clause, be paid an 
allowances of $1.87 per hour whilst so engaged. 

(28) Nominee Allowance: 
A licensed electrical fitter or installer who acts as a nominee for the employer shall be paid an allowance of $16.20 per 
week. 

(29) Hospital Environment Allowance: 
Notwithstanding the provisions of this clause, the following allowances shall be paid to maintenance employees 
employed at hospitals listed hereunder: 
(a) (i) $13.00 per week for work performed in a hosp ital environment; and 

(ii) $4.40 per week for disabilities associated with work performed in difficult access areas, tunnel 
complexes, and areas with great temperature variation at - 
Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital 

(b) $9.40 per week for work performed in a hosp ital environment at - 
Kalgoorlie Hospital 
Osborne Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt. Henry Hospital 
Northam Hospital 
Swan Districts Hospital 
Perth Dental Hospital 

(c) $6.30 per week for work performed in a hospital environment at - 

Bentley Hospital Derby Hospital 
Narrogin Hospital PortHedland Hospital 
Rockingham Hospital Sunset Hospital 
Armadale Hospital Broome Hospital 
Busselton Hospital Carnarvon Hospital 
Collie Hospital Esperance Hospital 
Katanning Hospital Merredin Hospital 
Murray Hospital Warren Hospital 
Wyndham Hospital  

 



3182 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

3. Clause 18. – Car Allowance:   
A. Delete subclause (3) of this clause and insert in lieu thereof the following: 

(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th day of June next 
following: 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLEON EMPLOYER'S BUSINESS 
MOTOR CAR 
AREA AND DETAILS  ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES)  
DISTANCE TRAVELLED EACH Over Over 1600cc 1600cc 
YEAR ON OFFICIAL BUSINESS 2600cc -2600cc & Under 
Rate per Kilometre (Cents)    
Metropol itan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5º South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
Motor Cycle (In All Areas) 23.9 cents per kilometre 
B. Delete subclause (5) of this clause and insert in lieu thereof the following: 

(5) The allowances prescribed in this clause shall be varied in accordance with any movement in the allowances in the Public 
Service Award 1992. 

4. Clause 19. – Fares and Travelling Allowance:  Delete subclause (1)(a), (b) and (c) of this clause and insert in lieu 
thereof the following: 
(a) On places within a radius of fifty kilometres from the General Post Office, Perth - $15.60 per day; 
(b) For each additional kilometre to a radius of sixty kilometres from the General Post Office, Perth - 82 cents per 

kilometre; 
(c) Subject to the provisions of paragraph (d) work performed at places beyond a sixty kilometre radius from the 

General Post Office, Perth shall be deemed to be distant work unless the employer and the employee with the 
consent of the Union, agree in any particular case that the travelling allowance for such work shall be paid 
under this clause in which case an additional allowance of 82 cents per kilometre shall be paid for each 
kilometre in excess of the sixty kilometre radius. 

5. Clause 20. – Distant Work - Construction:  Delete subclauses (6) and (7) of this clause and insert in lieu thereof the 
following: 

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $32.10 and for 
any weekend that he/she returns to his home from the job but only if - 
(a) The employer or his/her agent is advised of the intention no later than the Tuesday immediately preceding the 

weekend in which the employee so returns; 
(b) He/she is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide or offer to provide su itable transport. 

(7) Where an employee supplied with board and lodging by the employer, is required to live more than eight hundred metres 
from the job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $14.05 per 
day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

6. Clause 21. – District Allowances:  Delete subclause (6) of this clause and insert in lieu thereof the following: 
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ Per Week Town Or Place $ Per Week 
6 72.60 Nil Nil 
5 59.40 Fitzroy Crossing 80.00 
  Halls Creek  
  Turner River Camp  
  Nullagine  
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ Per Week Town Or Place $ Per Week 
  Liveringa (Camballin) 74.60 
  Marble Bar  
  Wittenoom  
  Karratha 70.20 
  Port Hedland 65.10 
4 30.10 Warburton Mission 80.60 
  Carnarvon 28.10 
3 19.00 Meekatharra 30.10 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 13.50 Kalgoorlie 4.50 
  Boulder  
  Ravensthorpe 17.80 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of 
district allowance shown. 

7. First Schedule - Wages:   
A. Delete subclause (5) of this schedule and insert in lieu thereof the following: 

(5) (a) In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C 14 
to C 7 inclusive shall receive an all purpose industry allowance of $14.60. 

(b) This allowance shall be paid in two instalments, as follows: 
(i) $7.30 of the allowance shall be paid after the first 12 months of Government service; and 
(ii) the remaining $7.30 - totalling $14.60 - shall be paid on completion of 24 months of Government 

service. 
(c) The industry allowance shall be adjusted in accordance w ith any movements to the wage prescribed in 

subclause (2) hereof, as follows: 
(i) The increase shall apply to the 'plus 24 months of service' rate; 
(ii) The increase is to be rounded to the nearest ten cents; 
(iii) The rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii) 

of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents 
amounts; and 

(iv) In the event of such an equal division of the industry allowance not resulting in the rates being 
expressed in less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be 
unequal and weighted to the 12 months' service instalment. 

B. Delete subclause (8) of this schedule and insert in lieu thereof the following: 
(8) (a) Leading Hands 

A tradesperson placed in charge of three or more other employees shall, in add ition to the ordinary rate, be paid 
per week: 
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 $ 
If placed in charge of not less than three and not more than ten other employees 23.50 
If placed in charge of more than ten and not more than twenty other employees 35.80 
If placed in charge of more than twenty other employees 46.00 

(b) Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid at 
the rate prescribed for leading hands in charge of not less than three and not more than ten other employees. 

(c) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance with 
the provisions of the Occupational Health, Safety and Welfare Act and Regulations 1988, is responsible for the 
supervision of not less than three other employees, shall be deemed to be a Leading Hand and be paid at the rate 
prescribed for a Leading Hand in charge of not less than three and not more than ten other employees. 

(d) In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge, 
employed by the Department of Conservation and Land Management in the following towns, shall be paid per 
week - 

 $ 
Manjimup, Collie 57.50 
Harvey, Dwellingup, Mundaring, Yanchep 28.70 
Ludlow, Nannup, Margaret River, Kirup, Walpole, Pemberton 14.40 
Jarrahdale 14.40 

C. Delete subclauses (10 – (12) of this schedule and insert in lieu thereof the following: 
(10) Construction Allowance 

(a) In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid - 
(i) $41.20 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering project; 
(ii) $37.10 per week if engaged on a multi-storeyed building but only until the exterior walls have been 

erected, the windows completed and a lift made available to carry the employee between the ground 
floor and the floor upon which he/she is required to work.  A "multi-storeyed building" is a building 
which, when completed will consist of at least five storeys. 

(iii) $21.90 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Classification Structure and Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the 
Western Australian Industrial Relations Commission. 

(c) Any allowance paid under this subclause includes any allowance otherwise payable under Clause 17. - Special 
Rates and Provisions of this Award. 

(11) Tool Allowance 
(a) Where an employer does not provide a tradesperson or an apprentice w ith the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of - 
(i) $13.00 per week to such tradesperson; or 
(ii) In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in 

of this Schedule, 
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary 
weekly wage prescribed in this Schedule. 

(c) An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through the 
negligence of such employee. 

(12) Drilling Allowance  
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an additional 
$2.16 per hour whilst so engaged. 

8. Fifth Schedule – Building Management Authority Wages and Conditions:   
A. Delete subclause (5)(c), (d) and (e) of this schedule and insert in lieu thereof the following: 
(c) In addition to the wage rates provided in paragraph (a) hereof, electricians employed by the Building 

Management Authority will receive an all purpose payment of $24.50 per week. 
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(d) In addition to the wage rates prescribed in paragraph (a) hereof, by agreement between the employer, the 
employee and the Union, evidenced in writing, a Mechanical Fitter and a Refrigeration Mechanic may receive 
25% loading in lieu of overtime payments. 

(e) Leading hand electricians who are required to perform duties over and above those normally required of leading 
hands shall be paid an all purpose allowance of $33.00 per week in addition to the relevant leading hand rate 
prescribed in subclause (8) of the First Schedule - Wages of this Award. 

B. Delete subclause (7) of this schedule and insert in lieu thereof the following: 
(7) Computing Quantities: 

An employee, other than a leading hand, who is required to compute or estimate quantities of materials in respect of work 
performed by others, shall be paid $3.50 per day, or part thereof, in addition to the rates otherwise prescribed in this 
award. 

 

2006 WAIRC 05708 
LIFT INDUSTRY (ELECTRICAL AND METAL TRADES) AWARD 1973 

NO. 9 OF 1973 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
KONE ELEVATORS PTY LIMITED AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO APPL 86 OF 2006 
CITATION NO. 2006 WAIRC 05708 
 

Result Vary Award 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms J Price as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Lift Industry (Electrical and Metal Trades) Award 1973 be varied in accordance with the following schedule 
and that such variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.95 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $6.75 for each meal so required. 

2. Clause 16. – Special Rates and Provisions:  Delete subclauses (5) and (6) of this clause and insert in lieu thereof the 
following: 

(5) An Electrician Special Class, an electrical fitter and/or armature winder or an electrical installer who holds and, in the 
course of the employee's employment may be required to use a current "A" Grade or "B" Grade License issued pursuant 
to the relevant regulation in force on 28th day of February 1979 under the Electricity Act, 1945 shall be paid an allowance 
of $18.90 per week. 
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(6) An employee holding either a First Aid Medallion of the St.  John Ambulance Association or a Senior First Aid 
Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be paid $9.30 
per week in addition to his/her ordinary rate. 

3. Clause 17. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 

ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT 
 (In Cubic Centimetres) 
Rate per Kilometre (Cents) Over Over 1600cc 1600cc 
 2600cc -2600cc & Under 
Metropolitan Area 74.0 66.1 57.5 
South West Land Division 75.6 67.7 58.8 
North of 23.5' South Latitude 83.0 74.6 65.0 
Rest of the State 78.1 70.0 60.9 
Motor Cycle (In All Areas) 25.5 cents per kilometre 

4. Clause 18. – Fares and Travelling Time:  Delete subclause (2) of this clause and insert in lieu thereof the following: 
(2) An employee to whom subclause (1) of this Clause does not apply and who is engaged on construction work or regular 

repair service and/or maintenance work shall be paid an allowance in accordance with the provisions of this subclause to 
compensate for excess fares and travelling time from the employee's home to his/her place of work and return:  
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $15.30 per day. 
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 84 cents per 

kilometre. 
(c) Subject to the provision of paragraph (d), work performed at places beyond a 60 kilometres radius from the 

General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the 
consent of the Union, agree in any particular case that the travelling allowance for such work shall be paid 
under this Clause, in which case an additional allowance of 84 cents per kilometre shall be paid for each 
kilometre in excess of 60 kilometres radius. 

(d) In respect to work carried out from an employer's depot situated more than 60 kilometres from the G.P.O., 
Perth, the main Post Office in the town in which such depot is situated shall be the centre for the purpose of 
calculating the allowance to be paid. 

(e) Where transport to and from the job is provided by the employer from and to his/her depot or such other place 
more convenient to the employee as is mutually agreed upon between the employer and employee, half the 
above rates shall be paid; provided that the conveyance used for such transport is provided with suitable seating 
and weatherproof covering. 

5. Clause 19. – Distant Work:  Delete subclauses (6) and (7) of this clause and insert in lieu thereof the following: 
(6) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $31.10 for any 

week-end they return home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of such intention not later than the Tuesday 

immediately preceding the week-end in which the employee so returns; 
(b) The employee is not required for work during that week-end; 
(c) The employee returns to the job on the first working day following the week-end; and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job, the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.85 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer. 

6. Clause 28. – Lift Industry Allowance:  Delete subclause (1) of this clause and insert in lieu thereof the following: 
(1) Tradespeople and their assistants who perform work in connection with the installation, servicing, repairing and/or 

maintenance of lifts and escalators, other than in the employer's workshops, shall be paid an amount of $88.60 per week 
as a lift industry allowance in consideration of the peculiarities and disabilities associated with such work and in 
recognition of the fact that employees engaged in such work may be required to perform and/or assist to perform, as the 
case may be, any of such work. 
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7. First Schedule – Wages:   
A. Delete subclauses (3) of this schedule and insert in lieu thereof the following: 

(3) Leading Hands: 
In addition to the appropriate total wage prescribed in this Clause, a leading hand shall be paid - 

 
(a) If placed in charge of not less than three and not more than ten 

other employees 
$23.90 

(b) If placed in charge of more than ten and not more than twenty 
other employees 

36.40 

(c) If placed in charge of more than twenty other employees 47.00 

A. Delete subclauses (6) of this schedule and insert in lieu thereof the following: 
(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the 
employer shall pay a tool allowance of:- 
(i) $13.20 per week to such tradesperson; or 
(ii) In the case of an apprentice a percentage of $13.20 being the percentage which appears against his/her 

years of apprenticeship in Clause 3 of this schedule, for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily required in the performance of his/her work as a 
tradesperson or apprentice. 

(b) Any tool allowance paid pursuant of paragraph (a) of this Clause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of tradesperson or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through 
his/her negligence. 

 

2006 WAIRC 05706 
RADIO AND TELEVISION EMPLOYEES’ AWARD NO. R 3 OF 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
HILLS INDUSTRIES LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO APPL 85 OF 2006 
CITATION NO. 2006 WAIRC 05706 
 

Result Award Varied 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent No appearance 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and there being no appearance on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Radio and Television Employees’ Award be varied in accordance with the following schedule and that such 
variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.90 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such 
meal by the employer or be paid $6.70 for each meal so required 

2. Clause 13. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 
ON EMPLOYER'S BUSINESS 

MOTOR CAR 
AREA  AND 
DETAILS  

ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 

 Over 2600cc Over 1600cc -2600cc 1600cc & Under 
Rate per Kilometre (Cents)     
Metropolitan Area 74.07 66.1 57.5 
South West Land Division 75.6 67.7 58.8 
North of 23.5 ' South Latitude 83.0 74.6 65.1 
Rest of the State 78.1 70.0 61.0 
Motor Cycle (In All Areas) 25.4 cents per kilometre 

3. Clause 14. – Distant Work:  Delete subclause (4) of this clause and insert in lieu thereof the following: 
(4) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 

job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.80 per day 
provided that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 29. – Wages:   
A. Delete subclause (2) of this clause and insert in lieu thereof the following: 

(2) Leading Hands: 
In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and more than ten other employees 23.80 
(b) If placed in charge of more than ten and not more than twenty other employees 36.30 
(c) If placed in charge of more than twenty other employees 46.80 

B. Delete subclause (5) of this clause and insert in lieu thereof the following: 
(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools 

ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her work 
as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:- 
(i) $13.10 per week to such Serviceperson, Installer or Assembler; or 
(ii) In the case of an apprentice a percentage of $13.10 being the percentage which appears against his/her 

year of apprenticeship in subclause (3) of this Clause, 
for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining 
tools ordinarily required in the performance of their work as a Serviceperson, Installer, Assembler or 
apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through their 
negligence. 
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AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2006 WAIRC 05668 
CLERKS (PUBLIC AUTHORITIES) AWARD 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
WESTERN AUSTRALIAN COASTAL SHIPPING COMMISSION AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 27 OCTOBER 2006 
FILE NO/S APPL 1646 OF 2003 
CITATION NO. 2006 WAIRC 05668 
 

Result Application discontinued 
Representation No appearances 
 

Order 
WHEREAS this is an application created on the Commission’s Own Motion on 18 November 2003; 
AND WHEREAS the Clerks (Public Authorities) Award 1987 was cancelled by the Commission on 16 January 2006 in 
Application 2 of 2006 (86 WAIG 887);  
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred on me under section 27(1)(a)(iv) of the Act, do hereby order that this application is discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 05667 
RAILWAYS OFFICERS' AWARD 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 27 OCTOBER 2006 
FILE NO/S APPL 1662 OF 2003 
CITATION NO. 2006 WAIRC 05667 
 

Result Application discontinued 
Representation No appearances 
 

Order 
WHEREAS this is an application created on the Commission’s Own Motion on 18 November 2003; 
AND WHEREAS the Railway Officers’ Award, 1985 was cancelled by the Commission on 2 December 2005 in Application 964 of 
2005 (85 WAIG 4016);  
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred on me under section 27(1)(a)(iv) of the Act, do hereby order that this application is discontinued 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2006 WAIRC 05666 
TRANSPORT TRUST SALARIED OFFICERS' AWARD NO. 3 OF 1977- THE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
TRANSPERTH AND METROPOLITAN (PERTH) PASSENGER TRANSPORT TRUST 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 27 OCTOBER 2006 
FILE NO/S APPL 1669 OF 2003 
CITATION NO. 2006 WAIRC 05666 
 

Result Application discontinued 
Representation No appearances 
 

Order 
WHEREAS this is an application created on the Commission’s Own Motion on 18 November 2003; 
AND WHEREAS the Transport Trust Salaried Officers’ Award No. 3 of 1977 was cancelled by the Commission on 3 August 2006 
in Application 60 of 2006 (86 WAIG 2576);  
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred on me under section 27(1)(a)(iv) of the Act, do hereby order that this application is discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 

2006 WAIRC 05730 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 122 OF 2006 
APPLICATION FOR VARIATION OF AWARD  

ENTITLED 
“COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983” 

NOTICE is given that an application has been made to the Commission by the Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-  
1.3  AREA AND SCOPE 
This Award will apply throughout the state of Western Australia to persons employed in the callings set out in Clause 4 – Wages 
and who are employed by those employers named in Clause 10.2 – Named Employers. 

___________________ 

The callings described in the proposed Clause 4. – Wages are as follows: 
Cook 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Grounds person and/or Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
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Domestic Employee 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Those employers named in the proposed Clause 10.2 – Named Employers. 
The Hon Minister for Community Development  
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   

(Sgd.)  J A SPURLING, 
REGISTRAR. 

6 November 2006. 

 

2006 WAIRC 05731 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 123 OF 2006 
APPLICATION FOR VARIATION OF AWARD  

ENTITLED 
“COUNTRY HIGH SCHOOL HOSTELS AWARD 1979”  

NOTICE is given that an application has been made to the Commission by the Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published:- 
1.3  AREA AND SCOPE 

This Award will apply throughout the state of Western Australia to persons employed in the callings set out in Clause 4 – 
Wages and who are employed by those employers named in Clause 9.2 – Named Employers. 

___________________ 

The callings described in the proposed Clause 4 – Wages are as follows: 
Cook 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Groundsperson and/or Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Domestic Employee 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Those employers named in the proposed Clause 9.2 – Named Employers are as follows: 
Country High School Hostels Authority  
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   

(Sgd.)  J A SPURLING, 
REGISTRAR. 

6 November 2006. 
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2006 WAIRC 05725 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 121 OF 2006 
APPLICATION FOR VARIATION OF AWARD  

ENTITLED 
“WESTERN AUSTRALIAN MINT SECURITY OFFICERS’ AWARD 1988”  

NOTICE is given that an application has been made to the Commission by the Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-  
1.3  AREA AND SCOPE 
This Award shall apply throughout the State of Western Australia to all persons employed by the Western Australian Mint in the 
classifications set out in Clause 4. – Wages. 

___________________ 

The classifications described in the proposed Clause 4. – Wages are as follows: 
Senior Security Officer 
Minimum 
Maximum 
Security Officer 
Minimum 
Maximum 
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   

(Sgd.)  J A SPURLING, 
REGISTRAR. 

6 November 2006. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2006 WAIRC 05727 
DISPUTE REGARDING ALLEGATIONS MADE AGAINST UNION MEMBER. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
HEARD MONDAY, 4 SEPTEMBER 2006, TUESDAY, 3 OCTOBER 2006, MONDAY, 16 OCTOBER 2006 
DELIVERED THURSDAY, 9 NOVEMBER 2006 
FILE NO. PSACR 21 OF 2006 
CITATION NO. 2006 WAIRC 05727 
 

CatchWords Public Service Arbitrator – Application to cease respondent's disciplinary process regarding 
allegations against Applicant's member due to delays and flaws in process – Nature of allegations 
serious – Process found to be lengthy and flawed – Whether respondent should be allowed to finalise 
process – Circumstances considered – Applicant's member not without right to appeal – Matter 
dismissed – Industrial Relations Act 1979 (WA) s.44 

Result Matter dismissed 
Representation  
Applicant Ms J van den Herik and with her Mr S Farrell 
Respondent Mr M Taylor 
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Reasons for Decision 
Background and Evidence 
1 This is a matter referred for hearing and determination pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”), as 

conciliation did not resolve the matter.   
2 The applicant seeks an order that the respondent refrain from finalising its disciplinary process involving the applicant’s 

member, William Amourous, and not undertake any further investigation into allegations against Mr Amourous.  The applicant 
does so on the basis that it alleges that the processes of investigation adopted by the respondent was flawed; denied 
Mr Amourous natural justice; and that the respondent had previously finalised the investigation and decided not to proceed 
with it.   

3 The respondent says the allegations against Mr Amourous relate to sexual misconduct and are extremely serious.  Mr 
Amourous’s position as a Juvenile Custodial Officer placed him in a position of power and authority over juvenile detainees 
who have raised the allegations of sexual misconduct.  The investigation is now concluded.  Mr Amourous may challenge any 
decision of the respondent arising from the investigation by applying to the Western Australian Industrial Relations 
Commission.  The public interest will not be served by the granting of the orders sought.   

4 The parties agreed that the matter for determination related to the process and procedures used by the respondent in its 
investigation, not to the truth of allegations made against Mr Amourous, although it is agreed between the parties that the 
allegations are of a serious nature.   

5 For the purposes of the hearing, the parties submitted a Statement of Agreed Facts (Exhibit 1), with relevant documents 
attached.  The agreed facts are: 

“1. Mr Bill Amourous, the applicant’s member, has been employed by the respondent, the Department of 
Corrective Services and its predecessors, for 25 years. 

2. Mr Amourous (sic) employment conditions are regulated by the Institution Officers Allowances and Conditions 
Award 1977 and the Department of Justice Groupworkers General Agreement 2004. 

3. Mr Amourous has performed the role of Group Worker and Juvenile Custodial Officer at Banksia Hill 
Detention Centre, since the Detention Centre opened eight years ago.  (At the direction of the respondent Mr 
Amourous currently works in an administrative role at Casuarina Prison) 

4. On 9 March 2005 the respondent verbally advised Mr Amourous that they (sic) had received an allegation that 
involved him. The respondent then verbally directed him to not report for duties at Banksia Hill Detention 
Centre, and has since this time been undertaking duties at Casuarina Prison. 

5. On 15 March 2005 Mr Amourous received written advice from the respondent’s Internal Investigations Unit 
(“IIU”) that an allegation, involving Mr Amourous, had been received. 

6. The allegations against Mr Amourous were of a serious nature. 
7. In a letter dated 23 March 2005, received by Mr Amourous on 30 March 2005, Ms Nicole Bodycoat, Internal 

Investigator advised Mr Amourous she was conducting the Department’s investigation.  She sought 
confirmation from Mr Amourous within seven days of receipt of the letter that he was prepared to be 
interviewed.  

8. On 31 March 2005 the Applicant’s representative Ms Louise Jacobson spoke to Senior Internal Investigator Ms 
Deborah Dickenson in an attempt to contact Ms Bodycoat to set up an interview.  Contact (sic) made on 6 April 
2006 to set up interview for 10.00am 19 April 2005. 

9. On 19 April 2005, Mr Amourous was interviewed by the IIU.  He was not given written particulars of the 
allegations against him or the names of the detainees he was alleged to have offended.  Mr Amourous was 
advised at the conclusion of the interview that the IIU will present its report and recommendations to the 
department’s Investigation Review Committee (“IRC”), who will determine if any further action will be taken.  
Mr Amourous denied all allegations. 

10. 16 May 2005 Ms Jacobson spoke with Ms Bodycoat who advised her Mr Amourous’ case was to be presented 
for review at the IRC meeting of 6 May 2006.  This did not occur as the investigation had not been completed.  
The IRC meets on the first Friday of every month.  Mr Amourous’ case was to be reviewed at the next meeting 
3 June 2005. 

11. On 6 June 2005 Ms Jacobson again contacted the IIU and spoke with Ms Bodycoat.  She was advised the 
investigation was not complete as the Department was looking for a particular witness. 

12. On 24 June 2005 Ms Jacobson contacted the IIU and spoke with Ms Bodycoat.  Ms Jacobson was advised the 
investigation was ongoing and was being held up by inability to locate a witness.  Ms Jacobson queried with Ms 
Bodycoat at what point is it determined by the IIU that a witness is unable to be located. 

13. On 10 August 2005 Ms Jacobson contacted IlU and spoke with Ms Bodycoat.  Ms Jacobson was advised Ms 
Boadycoat (sic) was meeting with her Manager Tony Langmair to discuss finalising the investigation. 

14. On 18 August 2005 Ms Jacobson wrote to the Director Human Resources Department of Justice seeking the 
conclusion of the investigation and claiming the process had been carried out in an unfair and unreasonable 
manner.  
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15. In a letter dated 14 September 2005 the Acting Director Human Resources stated the IIU was unable to provide 
a completion date for the investigation but would endeavour to complete their (sic) enquiries as soon as 
possible.  

16. On 6 October 2005 PSAC 43 of 2005 was lodged by the applicant seeking an order that the respondent finalise 
their (sic) investigation of the allegation involving Mr Amourous, and either advise Mr Amourous, within ten 
working days, of the outcome of the investigation and any decisions made, or advise that the matter is dropped.  

17. A conciliation conference before Scott C was held on 13 October 2005.  The respondent advised that the IIU 
would hold an out of session meeting on 17 October 2005 to make a decision on investigation (sic) regarding 
allegations against Mr Amourous.  With the assistance of the Commission the respondent committed to provide 
Mr Amourous with a written response with a written response (sic) by close of business 21 October 2005.  The 
respondent did not meet that commitment.  A report back conference was set for 27 October 2006. 

18. Although on 26 October 2005 Mr Amourous received advice from the Investigations Review Committee was 
(sic) satisfied the allegation was substantiated, a consideration of the investigation process by the Department’s 
Labour Relations (Discipline) section found some anomalies.  The respondent’s representative, Mr Greg Lee 
Coordinator Discipline advised the applicant’s representative Ms Jacobson of its concerns about the 
investigation on 26 October 2005 stating the allegations were not substantiated.  

19. On 3 November 2006 (sic) Ms Jacobson spoke with Mr Lee.  It was his recommendation to the Director 
General that Mr Amourous be given a chance to respond to all allegations. 

20. On 16 November 2005 Ms Jacobson advised the Public service (sic) Arbitrator’s Associate that Mr Lee’s report 
and recommendations would be sent to the Director General by 17 November 2005 morning at the latest.  

21. On 14 December 2005 Ms Jacobson sent an email to the Public Service Arbitrator’s Associate advising her that 
Mr Greg Lee, Coordinator Discipline had informed her that the Director Genera (sic) had referred the matter 
back to IIU for further investigation.  Neither Mr Amourous nor the applicant had been advised of the Director 
General’s decision prior to Ms Jacobson’s enquiry on that day.  

22. On 19 January 2006 Ms Jacobson again contacted Mr Lee.  He advised he was awaiting an update that day from 
Mr Tony Langmair, Manager IIU. 

23. On 24 January 2006 (sic) emailed the Public Service Arbitrator’s Associate advising that Mr Lee had advised 
her IIU would be sending Mr Amourous a letter regarding a further interview for the allegations they were 
investigating.  

24. Over three months after this advice on 7 February 2006 Mr Amourous received a letter detailing 14 further 
allegations against him relating to unspecified dated (sic) in the years between 1998 and 2000.  These dates had 
not been put to him in the investigation interview conducted on 19 April 2005. 

25. On 13 February 2006 Ms Jacobson wrote to Ms Bodycoat of IIU expressing serious concerns about the way in 
which the Department of Corrective Services had handled their (sic) investigation process into allegations 
against Mr Amourous.  

26. In a letter dated 14 February 2006 Mr Langmair enquired whether Mr Amourous would take part in an 
interview. 

27. In a letter dated 23 February 2006 Ms Jacobson sought a response to the issues on (sic) process raised in her 
letter dated 13 February 2006.  She advised a written response to Mr Langmair’s letter would be provided by 2 
March 2006.  

28. On 2 March 2006 Ms Jacobson wrote to Ms Bodycoat that Mr Amourous needed the opportunity to view his 
personal file before responding to the allegations.  

29. Mr Amourous denied the additional allegations in statement (sic) dated 17 March 2006.  
30. Mr Langmair On (sic) 6 April 2006 Mr Amourous was advised that the further investigation had been 

completed and referred to the Department’s Labour Relations (Discipline) section.  Mr Amourous was directed 
to report to Superintendent John Sawle for a return to Banksia Hill.  

31. On 19 April 2006 a report back conference was convened by the Public Service Arbitrator.  A recommendation 
that “the respondent shall formally advise Mr Amourous in writing, no later than 5.00pm on Wednesday the 
26th day of April 2006, of any findings and proposed course of action relating to allegations made against 
him.”  

32. On 19 April 2006 (sic) received written advice from A/Deputy Commissioner Community and Juvenile Justice 
that “I have now received the investigation report and have determined that based on the information provided 
the Department will not be taking any further action”.  

33. On 23 June 2006 Mr Amourous received written advice from the Commissioner of Corrective Services entitled 
allegations of misconduct. (Attachment P)  The applicant asserts these allegations are merely a rehash of those 
already put to Mr Amourous in general terms on 19 April 2005 and in specific terms on 7 February 2006.  The 
respondent disputes this.  Mr Amourous was also directed to take annual leave.  This direction is a further 
matter of dispute between the parties.  
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34. On 5 July 2006 Mr Amourous was directed to remain at Casuarina Prison.  
35. On 7 July 2006, the applicant filed PSAC 21 of 2006 with the registry of the Commission.  A conciliation 

Conference was convened on 20 July 2006.  On the same day a Recommendation was issued by the Public 
Service Arbitrator, in summary, required (sic) Mr Amourous to 
a. Respond in writing to the allegations within 7 days of the conference 
b. Required the respondent to complete its investigation and advise Mr Amourous of the outcome within 

14 days of receiving Mr Amourous’ response 
c. Stating the allegations which had been put to Mr Amourous were not substantiated the respondent will 

reinstate a period of leave which was taken by Mr Amourous. 
36. The applicant assisted Mr Amourous to submit his response to the Commissioners letter the same day as the 

conference 20 July 2006.  
(sic)  Commissioner Johnson’s office on 20 July 2006.  Mr Amourous has a receipt to that effect. 
38. The Applicant’s representative Ms van den Herik rang Mr Mark Taylor the respondent’s representative at 

3.30pm on 25 July 2006 to enquire as to the progress of the investigation.  Mr Taylor said he had not seen the 
letter.  She advised him of the facts and faxed him a copy of the letter at 3.55pm on 25 July 2006. 

39. On 27 July 2006 Mr Taylor spoke with Ms van den Herik seeking additional information about Mr Amourous’ 
witnesses.  This was given. 

40. On 3 August 2006 the applicant advised the Associate to the Public Service Arbitrator that recommendation 
agreed to by the respondent had not been adhered to and seeking a report back conference. 

41. In an email to the Associate, dated 7 August 2006 Mr Taylor advised a further 10 working days were required to 
complete the investigation process.  He advised this would allow the IIU time to speak with two of the five 
individuals (three staff two detainees/ex-detainees) identified by Mr Amourous and to make their 
recommendations to Commissioner Johnson. 

42. A conciliation conference was convened on 8 August 2006. 
43. Arising from the conference a further recommendation was issued that the respondent complete its investigation 

into allegations against Mr Amourous and advise Mr Amourous of the outcome by no later than 5.00pm on 
Tuesday 22 August 2006. 

44. On 21 August 2006 Ms van den Herik rang Mr Taylor to enquire as to whether the respondent would meet the 
terms of the recommendation.  Mr Taylor advised it would not.  He made no comment as to when the terms of 
the recommendation might be met. 

45. Ms van den Herik sought a further conference.  A conciliation conference was convened on 23 August 2006 
where the applicant sought the matter be referred for hearing. 

46. The matter of PSAC 22 0f (sic) 2006 is (sic) set for hearing and determination on 16 October 2006. 
47. On 28 August 2006 a Memorandum of Matters referred for hearing and determination under Section 44 was 

issued. 
48. Also on 28 August 2006 Mr Amourous received a letter from Commissioner Ian Johnson repeating the 

allegations of Ms Wallace made in the letter dated 23 June 2006.  It also contained an allegation from Ms 
Shufflebotham consistent with the allegation put to Mr Amourous at the IIU interview of 19 April 2005 but with 
the name withheld. The letter read; “Based on the information available to me I am satisfied that you behaved 
in the manner alleged...However, prior to making a final decision regarding the appropriate penalty for your 
misconduct, I will allow you the opportunity to provide me reasons as to why I should impose some penalty 
other than the termination of your employment.”” 

6 The Arbitrator heard evidence from Mr Amourous; Nicole Bodycoat, Assistant Senior Internal Investigator with the Internal 
Investigations Unit (“IIU”); and Gregory Ian Lee, the Co-ordinator (Discipline) with the Attorney General’s Department, 
which provides certain services to the respondent, in this case, relating to disciplinary matters. 

7 Mr Amourous’s evidence confirmed a number of the agreed facts but also dealt with the effect upon him of the process of the 
investigation and the time it had taken.  Ms Bodycoat gave evidence in particular of the process of the investigation and the 
numerous efforts, over a lengthy period of time, to contact witnesses including those who had made allegations against Mr 
Amourous. 

8 Ms Bodycoat also gave evidence that the length of the time an investigation takes in a particular case depends on the 
seriousness of the allegations and that it is inappropriate to put time constraints on investigations of serious matters.  This 
particular investigation involved allegations relating to “quite vulnerable children” (transcript page 29).  In this case, the 
allegations were raised by young women who had been in the care of the respondent, and who when in the community, were 
particularly difficult to contact. 

Conclusions 
9 The parties have agreed that the only basis upon which this matter ought be resolved is whether the process of the investigation 

ought be stopped on the basis of the flaws in that process.   
10 The Statement of Agreed Facts clearly demonstrates that the process undertaken by the respondent in investigating and 

concluding this matter has been flawed in a number of ways.  The following are excerpts from the process but they are 
indicative of what has occurred.  They include that the process has taken from 9 March 2005, when allegations were made by 
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two detainees at Banksia Hill Detention Centre, until 28 August 2006, when Mr Amourous was finally told that the respondent 
had concluded its investigations, found that his behaviour constituted a serious breach of discipline and advised him of the 
intended penalty, providing him with an opportunity to respond.  The process has taken nearly 18 months.   

11 The allegations put to Mr Amourous in writing on 15 March 2005 were broad and vague, i.e. that he “may have sexually 
harassed female detainees at Banksia Hill Detention Centre” (Attachment A).   

12 It was not until 26 October 2005, more than 6 months later, that the investigation was said to have been completed and then 
referred to the Labour Relations (Discipline) section of the Department of Justice for consideration.  However, by mid 
November 2005, the investigation had been referred back to the IIU because of concerns that not all allegations had been put to 
Mr Amourous and that he might have been denied natural justice.  By 14 December 2005, a month later, the allegations still 
had not been fully put to Mr Amourous.  In fact, it was not until 7 February 2006, some three months after the investigation 
had been referred back to the IIU, that full and further allegations were put to Mr Amourous, nearly one year after the initial 
allegations were made.  He was then invited to respond within 7 days.   

13 Further, it is noted that the investigation of the additional allegations appears to have been well underway before Mr Amourous 
was notified of these allegations.   

14 On 6 April 2006, Mr Amourous was advised that the investigation was complete and the matter was once again referred to the 
Labour Relations (Discipline) section however, two weeks later he had not been informed of the respondent’s decision in 
respect of the matter.  Due to the delays in progress, at the request of the applicant, the Arbitrator issued a Recommendation 
that the respondent formally advise Mr Amourous of its findings and proposed course of action by Wednesday, 26 April 2006.  
However, as it happened, on the day of the conference, being 19 April 2006, the Commissioner of Corrective Services decided 
to take no further action in respect of the allegations.  It appears that this decision was made because the respondent could not 
locate one of the young women who had made allegations, Ms Alissa Wallace.   

15 The evidence of Ms Bodycoat is of numerous attempts being made to contact the young women involved including Ms 
Wallace, Ms Holly Shufflebotham and Ms Natasha Orr.  I accept that young people in the circumstances of these young 
women may be difficult to locate, and that every reasonable effort ought to be made to find them.  It was not until 20 April 
2006, the day after Mr Amourous had been informed that the respondent would not be taking the matter further, that Ms 
Wallace was located – she was on remand in one of the respondent’s own facilities.  However, she was not interviewed until 
some 3 weeks later, on 12 May 2006.  Her interview then lead to Ms Shufflebotham and Ms Ann Binkali being interviewed.  
Ms Binkali was not interviewed until 12 June 2006 and it appears that this was at least partly due to difficulties in locating her.   

16 It was then a further 11 days before Mr Amourous was advised of Ms Wallace’s allegations and that they had caused the 
respondent to reconsider Ms Shufflebotham’s allegations which had not previously been pursued by the respondent.  Mr 
Amourous was then directed on annual leave and subsequently to return to work at Casuarina Prison.   

17 Once again, progress was slow.  A further conference was convened at the request of the applicant on 20 July 2006, a further 
month after Ms Shufflebotham had been interviewed.  At this conference Mr Amourous was encouraged to respond in writing 
to the allegations made to him.  He provided that response directly to the office of the Commissioner of Corrective Services 
that day, 20 July 2006.  However, his response was not conveyed to those dealing with the matter until the applicant contacted 
Mr Taylor, for the respondent, in the middle of the next week seeking advice regarding progress.  Mr Taylor had not seen Mr 
Amourous’s response.  On 7 August 2006, Mr Taylor advised that the investigation would take a further 10 days to be 
completed but undertook to advise Mr Amourous no later than 22 August 2006.  This was not done.  Mr Amourous was not 
advised until 28 August 2006 of the outcome of the investigation and the respondent’s intentions.  

18 It is quite clear that this matter has been poorly handled.  There have been many occasions of unreasonable delay, the 
respondent has not met its own timeframes, it has not applied natural justice to Mr Amourous at various points during the 
process and one can clearly see that Mr Amourous has not been treated fairly in this process.  He has had to wait and wait.  He 
has been under a cloud for over 18 months.  The effect upon him has been significant.   

19 The question arises as to what ought to occur.  Should the unfairness of this process mean that the serious allegations against 
Mr Amourous (which the respondent has at this point found to be substantiated and the respondent proposes to dismiss Mr 
Amourous on account of them) be put aside? 

20 Mr Amourous’s position as a Group Worker and Juvenile Custodial Officer in a detention centre brings with it very important 
responsibilities, on behalf of society, in the custody and care of vulnerable young people.  Both parties accept that the 
allegations against him are serious.  They are allegations that he has used his position to seek sexual contact with, and sexual 
favours from, young women who were juveniles in his care.  If the application were granted due to the failings in this process, 
the respondent would be required to not finalise the process, not discipline him, not deal further with these allegations and Mr 
Amourous would continue to work with juveniles in the care and custody of the state as if the allegations had not been raised.  
On the other hand, if the respondent were permitted to conclude its process, and that conclusion resulted in Mr Amourous 
being dismissed, as the letter of 28 August 2006 proposes, Mr Amourous would have the opportunity to challenge the 
dismissal by referring it to the Commission.  At that point the full merits and the veracity of the allegations against him could 
be aired and considered.   

21 I have some sympathy for Mr Amourous in the delays which he has been faced with, and the lengthy process and the flaws in 
the process which he has been subjected to.  However, this is not simply a situation where an employer should be denied the 
opportunity to finalise an investigation and possibly discipline an employee over trivial matters because it has mishandled an 
investigation.  In all of the circumstances, including the seriousness of the allegations, I could not, in all conscience, deny the 
respondent the opportunity to finalise this process and thereby bring an end to its investigations and resolve the matter.  
Mr Amourous would not be denied an opportunity to challenge the allegations against him.   

22 The decision of the Industrial Appeal Court in Civil Service Association and Department for Community Development (IAC) 
(82 WAIG 2845), says that the Public Service Arbitrator should only consider whether or not there are grounds for disciplinary 
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proceedings, (paragraphs 18-21) but the question of whether the Arbitrator could or should stop a process on the basis of 
substantial flaws in that process which might affect the outcome was not dealt with by the Industrial Appeal Court.  However, 
in these circumstances, notwithstanding the flaws in the process, I am of the view that due to the serious nature the allegations 
against Mr Amourous and as they strike at the heart of his responsibility to those juveniles in his care, and in the care of his 
employer, that the respondent ought be able to finalise its process.  If Mr Amourous then wishes to challenge the outcome of 
the process, including the merits or substance of the allegations, then an avenue exists for that to occur.  He is not without a 
right of appeal. 

23 Accordingly, the matter will be dismissed.  
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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 COMMISSIONER P E SCOTT 
DATE THURSDAY, 9 NOVEMBER 2006 
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Result Matter dismissed 
 

Order 
HAVING heard Ms J van den Herik and with her Mr S Farrell on behalf of the applicant and Mr M Taylor on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this matter be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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FILE NO. PSACR 15 OF 2006 
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CatchWords Public Service Arbitrator – Application regarding declassification of vacant position in 2001 at 
PathCentre and correct classification of position transferred to PathWest in 2005 – Applicant’s 
member was not in the position and the Applicant was not the relevant registered industrial 
organisation at the time the position was declassified - Whether Public Service Arbitrator able to 
review the decision to declassify the position in 2001 - Whether Public Service Arbitrator able to 
review classification of position without assessing work value changes - Statement of Principles and 
circumstances considered  – Matter dismissed - Industrial Relations Act 1979 (WA) s.44; s.80E(1) 
and (2),  Government Officers Salaries Allowances and Conditions Award 1989;  Government 
Officers Salaries Allowances and Conditions General Agreement 2004;  Hospital Salaried Officers 
Award 1968;  Health Services Union - Department of Health - Health Service Salaried Officers State 
Industrial Agreement 2004. 

Result Matter Dismissed 
Representation  
Applicant Ms C Thomas 
Respondent Mr J Ross 
 

Reasons for Decision 
1 The matter referred for hearing and determination pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”), which had 

not been settled by agreement is as follows: 
“1. The Applicant says that: 

(a) The position, Duty Medical Scientist Position No. PC 001535, was not correctly classified by 
PathWest in 2005 when it was transferred from Path Centre and that the Respondent ought have 
ensured that all positions created within the new entity were classified correctly. 

(b) It disputes in part the accuracy of the assessment reports, including the comparisons and conclusions 
therein, the Position Evaluation Questionnaire and the resulting BiPERS assessment score. 

(c) The decision of the Respondent’s Classification Review Committee to declassify the appeal position 
to GOSAC Level 2/4 in 2001 is relevant to any review of the appeal position and essential if reviewed 
as a reclassification. 

2. The Applicant seeks that: 
(a)  The Public Service Arbitrator (“the Arbitrator”) determine the value of the position in 2005 rather 

than undertake a reclassification review which requires a demonstration of work value change 
between 2001 and 2005. 

(b) The classification level of the appeal position be determined as HSU Level 6. 
3. The Respondent rejects the Applicant’s claims and says that: 

(a) The application can only be processed by way of a current reclassification application.  Any changes 
in the classification of the appeal position must be subject to significant work value change as 
prescribed in Principle 6 of the State Wage Case. 

(b) There is no jurisdiction for the Arbitrator to determine the classification of the appeal position without 
a work value review. 

(c) The Applicant’s member has a right to a review of the CRC’s determination of 15 March 2006 but no 
right to seek a review of the 2001 decision as at the time of that decision: 
(i)  The Applicant was not the relevant registered industrial organisation; 
(ii)  The HSU Award and Agreement had no application; 
(iii) The current incumbent was not the incumbent of the appeal position; and 
(iv) The current employer was not the employer. 

4. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all and requests that the 
application be dismissed.” 

2 The parties are in agreement as to some of the history of this matter.  That history includes, most relevantly, that the Western 
Australian Centre for Pathology and Medical Research, “PathCentre”, was abolished from 15 July 2005 and the Metropolitan 
Health Service took over the functions previously undertaken by the PathCentre, by what is now known as PathWest. The 
employees of the PathCentre were covered by the Government Officers Salaries, Allowances and Conditions Award 1989 (No. 
PSAA 3 of 1989) (“GOSAC Award”) and the Government Officers Salaries Allowances and Conditions General Agreement 
2004, an Award and Agreement to which the Civil Service Association of Western Australia Incorporated (“CSA”) was a 
party.  With the creation of PathWest, the positions of those employees were abolished and new positions were created, and 
due to the arrangements for industrial coverage, the positions became subject to the Hospital Salaried Officers Award 1968 and 
the Health Services Union – Department of Health – Health Service Salaried Officers State Industrial Agreement 2004, under 
the industrial coverage of the Health Services Union of Western Australia (Union of Workers) (“HSU”).   
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3 The arrangements included that the employees ceased to be employed or engaged by PathCentre and became employed or 
engaged by PathWest.  The positions were translated into the structures of the Hospital Salaried Officers Award and the 
Agreement that related to it.  (See Western Australian Government Gazette Tuesday 12 July 2006, No. 131) 

4 The evidence indicates that in 2001, the position, the subject of this matter, was downgraded from GOSAC Level 5 to GOSAC 
Level 2/4, which would translate to HSU Level 6 and HSU Level 3/5 respectively.  This was a decision made by the 
PathCentre Classification Review Committee in November 2001.  The evidence is also that the position was vacant at the time 
it was downgraded, and that a number of other positions were also downgraded at the same time.  There is no suggestion that 
the CSA, the organisation with industrial coverage at the time, objected to the downgrading.   

5 Mr Jason Cardey applied for, and was appointed, to the Level 2/4 position on 2 October 2003. 

6 Upon the HSU taking over coverage in July 2005, the Secretary of the HSU, Mr Daniel Hill, advised the employer that the 
HSU had “formed the view that the position was erroneously and unfairly downgraded in the 2001 review” (Exhibit A1 – 
Appendix 3).  On that basis the HSU sought the respondent’s agreement to reclassify the position to HSU Level 6.  The HSU 
appeared to acknowledge that the situation fell outside the usual reclassification process which related to changes in work 
value but believed that it was appropriate to enter into discussions with a view to resolving the matter.   

7 Following a number of discussions, the respondent agreed to undertake a review of the position and a classification review was 
undertaken in March 2006 by Austral Training and Human Resources.  According to the report provided by the reviewer 
(Exhibit A1 – Appendix 9), the reason for the review is said to be “[t]his review follows a request by the Health Services 
Union that an earlier decision to downgrade the position be revisited and the position be reinstated to its previous Level 6 
classification.”  Whilst this report refers to examining a number of documents including “statements of work value changes” 
(underlining added), it is clear from the remainder of the document that the whole basis of the review was not a change in work 
value at all but an assessment of the level of work value for the purpose of examining whether the reclassification was 
appropriate.  The review was not undertaken on the basis of the normal reclassification test of significant net addition to work 
value.   

8 On the basis of the review, the PathWest Classification Review Committee considered the situation and in a letter to Mr Hill of 
17 March 2006, advised, that amongst other things, “the consultant conducted an extensive review in response to your claim 
that the position was erroneously and unfairly downgraded in the 2001 review of this position.  Upon review, the consultant 
has recommended that the position remain classified at HSO Level 3/5.  The consultant’s report is attached” (Exhibit A1 – 
Appendix 7). 

9 On 15 May 2006 the PathWest Classification Review Committee wrote to Mr Cardey, who currently holds the position, the 
subject of the claim, and advised that “[t]he PathWest Classification Review Committee (CRC) convened to consider a review 
of a previous CRC decision in 2001 to downgrade the classification of the position to Duty Medical Scientist PC001535 from 
HSU Level 6 to HSU Level 3/5 … The committee noted that the consultant had conducted the review by assessing the work 
value of the position using Level 3/5 and Level 6 descriptors for comparison with the review position … The committee agreed 
with the consultant’s recommendation that the review position remain at Level 3/5 … This recommendation has been 
subsequently approved by the Chief Executive PathWest”  (Exhibit A1 – Appendix 8). 

10 The applicant says that the Public Service Arbitrator (“the Arbitrator”) is able to consider the matter and come to its own 
decision with a finding that the position ought to be classified at Level 6.  However, the respondent challenges the Arbitrator’s 
jurisdiction to deal with the matter and says that the only way that the classification can be considered is in accordance with the 
usual reclassification review which requires consideration of the Work Value Principle contained within the Statement of 
Principles.   

11 The applicant agrees that it was not the relevant registered industrial organisation in 2001; its Award and Agreement had no 
application; the current incumbent was not the incumbent of the appeal position at the time of the downgrading; and the current 
employer was not the employer.   

The Matter for Consideration 

12 The applicant asserts that it does not seek to review the 2001 decision but rather seeks that the position be properly classified 
upon being transferred from the PathCentre.  However, I find, as evidenced by the applicant’s claim to the employer upon 
which this dispute was initially referred to the Commission and then referred for hearing and determination, that it is that 
review and downgrading which is sought to be remedied, as well as a consideration of the position as it applied in 2005.  One 
would be hard pressed to conclude that it was fair and reasonable for the Commission to review a decision taken by a different 
employer, i.e. PathCentre some 5 years ago, when the then relevant union, the CSA, had a right to challenge that downgrading 
and did not do so.  It may be appropriate for the Commission to enter into a hearing and determination as to a dispute between 
the parties in respect of the proper classification of a position at this point, subject to whether it is within jurisdiction and 
subject to the application of the Statement of Principles.  

Public Service Arbitrator’s Jurisdiction 

13 The Arbitrator’s jurisdiction is set out in s.80E of the Act and relevantly provides in subclauses (1) and (2) as follows: 

“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 
into and deal with any industrial matter relating to a Government officer, a group of Government officers or 
Government officers generally. 

(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes 
jurisdiction to deal with —  
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(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a 
Government officer and, where a range of salary was allocated to the office occupied by him, in 
respect of the particular salary within that range of salary allocated to him; and 

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant.” 

14 It is clear that the jurisdiction of the Arbitrator includes dealing with industrial matters in relation to Government officers and, 
in particular, a claim in respect of the salary, range of salary or title allocated to the office occupied by a Government officer, 
and a claim in respect of a decision of an employer to downgrade an office that is vacant is also within the jurisdiction of the 
Arbitrator.  I find that the decision to downgrade as it related to the decision of PathCentre would have been within the 
jurisdiction of the Arbitrator at the time that PathCentre downgraded the position.  Further, the current classification of the 
position as it is held by PathWest is able to be considered by the Arbitrator.  As noted earlier, whether it is appropriate to 
consider a decision of an employer, not currently the employer, to downgrade the level of an office that was downgraded some 
5 years ago is another matter.   

15 However, the question which immediately arises in this case is not one so much of jurisdiction but of whether the Arbitrator is 
actually able to provide a remedy in the circumstances of the operation of the Statement of Principles.  The Statement of 
Principles arising from the most recent State Wage Case decision ((2006) 86 WAIG 1631 at 1657), sets out the basis upon 
which the Commission is to consider claims before it.   

16 The Statement of Principles – July 2006 sets out in Principles 1 and 2 the manner and circumstances in which the Commission 
is to consider claims before it and they are as follows:  

“1. Role of Arbitration and the Award Safety Net 

Existing wages and conditions in awards and relevant agreements of the Commission constitute the safety net 
which protects employees who may be unable to reach an industrial agreement. 

Wages and conditions of employment maintained in awards in accordance with these Principles and through the 
operation of section 40B of the Act are the safety net. 

These Principles do not have application to Enterprise Orders made under section 42I of the Act. 

2. When an Award or relevant Agreement may be varied or another Award made without the claim being 
regarded as above or below the Safety Net: 

In the following circumstances an award or relevant agreement may, on application, be varied or another award 
made without the application being regarded as a claim for wages and/or conditions above or below the award 
safety net: 

(a)  to include previous State Wage Case increases in accordance with Principle 3. 

(b)  To incorporate test case standards in accordance with Principle 4. 

(c)  To adjust allowances and service increments in accordance with Principle 5. 

(d)  To adjust wages pursuant to work value changes in accordance with Principle 6. 

(e)  To reduce standard hours to 38 per week in accordance with Principle 7. 

(f)  To adjust wages for arbitrated safety net adjustments in accordance with Principle 8. 

(g)  To vary an Award or relevant Agreement to include the Minimum Adult Wage in accordance with 
Principle 9. 

(h) A consent variation to a single enterprise specific award or a consent replacement award to a single 
enterprise specific award under Principle 10 giving effect to structural efficiency initiatives or 
productivity based arrangements. 

(i) Where awards already make provision for superannuation pursuant to principles which operated under 
State Wage Cases from 1986 until 1993 the terms of those clauses may be varied to refer to current 
Federal Statutes in lieu of employers’ contributions, but these clause shall not be varied otherwise. 

(j) To vary the award to incorporate industrial agreement provisions into the award by consent pursuant 
to section 40A of the Act.  The incorporated industrial agreement wage rate and allowance provisions 
will not be subject to arbitrated safety net adjustments and will be identified separately in the award at 
the time of variation.” 

(86 WAIG 1657) 

17 The claim in this case is quite clearly for the purposes of the Arbitrator determining the value of the position with a view to 
changing that classification to HSU Level 6.   
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18 I have examined “Principle 2 – When an Award or relevant Agreement may be varied or another Award made without the 
claim being regarded as above or below the Safety Net”. There was no argument before me that the previous State Wage Case 
increases, in respect of structural efficiency or previous arbitrated safety net adjustments is the basis of the claim.  In any event, 
an examination of the claim and Principle 2(a) even at a very cursory level, demonstrates that there can be no argument that 
this applies.  The claim does not seek to incorporate test case standards, nor to adjust allowances or service increments in 
accordance with Principle 2(b) or (c).   

19 In respect of adjusting wages pursuant to Principle 2(d) relating to work value changes, as noted above, the claim does not seek 
to review the classification on the basis of changed work value.  It does not seek to reduce standard hours of work or to adjust 
the arbitrated safety net (Principle 2(e) and (f)).  It does not seek to adjust the Adult Minimum Wage nor is it a consent 
variation to a single enterprise specific Award. (Principle 2(g) and (h))  It does not relate to superannuation or to incorporating 
industrial Agreement provisions into an Award (Principle 2(j)).   

20 In all of those circumstances, I am unable to find that the matter before the Arbitrator meets any of the matters which the 
Commission (in this case, the Arbitrator) is able to consider in accordance with the Statement of Principles.  The usual basis 
upon which reclassifications are able to proceed pursuant to the Statement of Principles is only in accordance with Principle 6 
– Work Value Changes.  That Principle requires that there be a demonstration of “changes in the nature of the work, skill and 
responsibility required or the conditions under which work is performed”.  Those changes “should constitute such a significant 
net addition to work requirements as to warrant the creation of a new classification or upgrading to a higher classification” 
(page 1658).  However, the applicant does not seek a reclassification based on “changes in the nature of work …” etc:  Given 
the status of those Principles and their binding nature on a single Commissioner, I am unable to find that the matter is one 
which the Arbitrator can deal with.   

21 Accordingly, I conclude that there is no capacity for the Arbitrator to consider this matter and it will be dismissed.  

 

2006 WAIRC 05623 
DISPUTE REGARDING THE CLASSIFICATION OF A POSITION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATH WEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
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Result Matter Dismissed 
 

Order 

HAVING heard Ms C Thomas on behalf of the applicant and Mr J Ross on behalf of the respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

 THAT this matter be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 



3202 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

INDUSTRIAL MAGISTRATE—Claims before— 

2006 WAIRC 05682 
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PARTIES JENNIFER CARTER 
CLAIMANT 

-v- 
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CatchWords Failure to comply with an order of the Western Australian Industrial Relations Commission to 
reinstate a worker unfairly dismissed; Revocation of Commission’s order; claim for payment 
including remuneration lost and damages; claim for the imposition of a penalty. 

Cases referred to in decision 
Jennifer Carter v Ngunytju Tjitji Pirni Aboriginal Corporation (2005) 85 WAIG 4046 
Blackadder v Ramsey Butchering Services Pty Ltd [2000] FCA 603 
Blackadder v Ramsey Butchering Services Pty Ltd [2005] HCA 22 

Cases cited: Quinn v Jack Chia Australia Pty Ltd [1992] 1 VR 567 
Easling v Mahoney Insurance Brokers (2001) 78 SASR 489 
Paul Andrew Bennett and Craig Bradley Dix trading as Finesse Painting & Property Maintenance v Higgins 
(2005) 85 WAIG 3653 

Result Claim allowed in part. 
Representation  
Claimant Jennifer Carter appeared in person 
Respondent Mr M Feutrill (of Counsel) instructed by Messrs. Phillips Fox appeared for the Respondent. 
 

Reasons for Decision 
Background 
1 Ngunytju Tjitji Pirni Aboriginal Corporation (NTP) is an Aboriginal Association incorporated pursuant to the Aboriginal 

Councils and Associations Act 1976.  The objectives of the Association are to provide holistic relief from poverty, sickness, 
suffering, destitution, misfortune and helplessness to all Aboriginals.  The Association’s work however is concentrated on the 
provision of maternal and infant health care in Kalgoorlie and surrounding areas.  A specific objective of the Association is for 
Aboriginal people to retain ownership of the maternal and infant health services it provides.  The Respondent operates in 
accordance with its registered rules (constitution) and is managed by a Governing Committee (committee) established under 
the constitution. 

2 The Claimant, an Aboriginal person, was employed by NTP on a full time basis from  
3 9 April 2001 until on or about 27 April 2005 at which time her employment was terminated.  At all material times she held the 

position of co-ordinator and was responsible to the committee for the co-ordination of the maternal and infant health agency 
run by the Association.  It is the case that leading up to and subsequent to her termination the Claimant was in conflict with 
NTP’s financial administrator, a non-Aboriginal person by the name of Coral Mencshelyi.  She was concerned that  

4 Ms Mencshelyi was permitted to approve funding, pay accounts and sign cheques, all without the specific approval of the 
committee, notwithstanding a constitutional requirement that all accounts be passed by the committee.  The Claimant was 
concerned that by virtue of that ownership of NTP by Aboriginal people was being undermined.  She was also concerned that 
the committee had not been operating in accordance with NTP’s constitution in that decisions were made at informal 
gatherings of committee members, without regard to the need for necessary requirements such as a quorum.  She alleged that 
the committee did not prepare agendas for their meetings and further that no minutes of meetings were kept.   The Claimant 
alleged that decisions were not made by way of motions passed at meetings but rather were made in an informal and ad hoc 
manner.  In those circumstances the Claimant questioned the validity of decisions made.  She maintained the view that NTP, 
under the financial control of Ms Mencshelyi, operated corruptly. 
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5 It will be obvious from what I have described that the relationship between the Claimant and Ms Mencshelyi was extremely 
poor.  I think it is fair to say that the Claimant did not trust Ms Mencshelyi’s involvement with NTP.  Her concern grew deeper 
when Ms Mencshelyi took over the administration and coordination of NTP following the Claimant’s termination.  

6 The Claimant was of the view that she had been unfairly dismissed from her position and instituted unfair dismissal 
proceedings in the Western Australian Industrial Relations Commission (WAIRC).  On 24 November 2005, Harrison C found 
the Claimant’s termination in April 2005 to have been harsh, oppressive and unfair (see Jennifer Carter v Ngunytju Tjitji Pirni 
Aboriginal Corporation (2005) 85 WAIG 4046).  Subsequently on 28 November 2005 Harrison C made the following formal 
orders: 

Order 

HAVING HEARD Ms J Carter on her own behalf and Mr M Jensen of counsel on behalf of the 
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby: 

1. DECLARES THAT the Respondent harshly, oppressively and unfairly dismissed 
Jennifer Carter on 27 April 2005 

2. ORDERS that the Respondent shall reinstate Ms Carter in its employment to her 
former position as if her contract of employment had not been terminated on 27 
April 2005, within seven (7) days of the date of this order. 

3. ORDERS that the Respondent re-instate Ms Carter’s accrued entitlements and 
that her service with the Respondent be regarded as continuous for all purposes 
including long service leave. 

4. ORDERS that the Respondent shall pay Ms Carter an amount of money in 
respect of all of the remuneration lost by her by reason of the termination of her 
contract of employment as if she had worked continuously in the employment of 
the Respondent between 27 April 2005 and the date she is reinstated, less any 
income earned by her in this period and the payment of any entitlements at 
termination, within 14 days of the date of this order. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (4) 
above. 

 [L.S.]      (Sgd.) J L HARRISON, 

                   Commissioner. 

7 It is fair to say that the order made directing that the Claimant be re-instated was not well received by certain members of 
NTP’s committee and by its staff.  Most of the staff other than new staff were apprehensive about the Claimant’s return to 
work.  They did not want her back.  The strength of feeling concerning the Claimant’s return was described in the testimony of 
NTP’s then Deputy Chairperson, namely Mercy O’Loughlin, when she said; “everyone in the office was shivering and shaking 
about (the Claimant) coming back”. 

8 On 25 November 2005 members of the committee which included Thomasisha Passmore-Skelley, Beverly Sambo, Mercy 
O’Loughlin, Gloria Obbs, Miriam Lewis and Priscilla Lewis met with the staff to discuss the outcome of the WAIRC 
proceedings.  The staff members present were Anne Forrest, Michelle Champion, Shelly Coleman, Yasmin Sambo, Deborah 
Broughton, Jocelyn Forrest, Kylie Hart, Shannon Beazley and Latoya Lewis.  Several of the staff members present, namely 
Latoya Lewis, Kylie Hart, Jocelyn Forrest and Shannon Beazley, had not been employed by NTP at the time of the Claimant’s 
dismissal.  The discussions held revealed that the new staff members did not have a problem with the Claimant’s return to 
work.  However many other staff and committee members were extremely unhappy about the outcome.   Anne Forrest and 
Yasmin Sambo threatened to resign if the Claimant returned to work.  Deborah Broughton who was NTP’s registered nurse, 
agreed to the Claimant’s return subject to “a lot of changes being made”.  Some committee members and in particular Beverly 
Sambo and Priscilla Lewis also expressed concern.   

9 There was discussion during the meeting about the Claimant’s role upon her return to work.  Michelle Champion testified that 
staff were instructed that if they had any problems they were to refer the same to Deborah Broughton, Anne Forrest or Coral 
Mencshelyi and not the Claimant.  Those present were told that the Claimant would not be participating in committee meetings 
or, for that matter, chairing any staff meetings.  Those at the meeting were told also that the Claimant would not be regaining 
the use of a motor vehicle and parking bay previously supplied and that she would not be supplied with keys to gain entry to 
the work premises. 

10 At that time the committee resolved to delay the Claimant’s return to work so that new policies could be implemented 
preceding the Claimant’s return.  Ms O’Loughlin testified that the policies were aimed at stopping the Claimant returning to 
her previous role.  She explained that such was aimed at ensuring that the Claimant returned to her position “as a nobody”.  
She said that the organisation was to be restructured so that the Claimant was on the outer with anyone under her.  She was to 
have no control over the staff.  All staff was to be answerable to Coral Mencshelyi. 

11 Consequently on the same day (25 November 2005), Ms Passmore-Skelly and Ms Sambo, on behalf of the Respondent, wrote 
to the Claimant in the following terms. 
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We acknowledge that you have been reinstated as Co-ordinator of NTP for 28th November 2005. 
We are giving you a lawful instruction to report for work on Monday 12th December 2005 at 8.30 am.  You 
will be on paid leave from Monday 28th November to Monday 12th December 2005.  You will be paid any 
back payments that you are entitled to within 14 days of reinstatement. 
Yours sincerely 

12 On 30 November 2005 the Claimant responded to NTP’s letter of 25 November.  She questioned therein the Respondent’s 
ability to “override a court order” by requiring the Claimant to take paid leave from 28 November 2005 until 12 December 
2005.  Given the circumstances she advised the Respondent that she would take paid leave subject to certain conditions.  On 
the same day but by separate letter the Claimant wrote to NTP seeking copies of staff policies including grievance procedures, 
code of conduct procedures, financial policies, committee member policies, duty statements of all staff members including her 
own.  Furthermore she advised therein that any instructions given to her by the committee were to be in writing.  She 
foreshadowed that any directive given as a consequence of a decision made by the committee which was not made in 
accordance with the constitution might be “disputed”. 

13 On 1 December 2005 the Claimant who was still aggrieved by her termination prepared a statement addressed to all staff.  In 
the statement she said; 

Re: Unfair Dismissal Case with the WA Industrial Relations Commission 
As you may have heard, the WA Industrial Relations Commission made an ‘Order’ that I be re-instated to 
my position as Co-Ordinator of NTP. 
I just want to let you know the truth about my unfair dismissal case, seems that I was never given the 
opportunity to defend the lies and slander allegations made against me, particularly by Coral Mencshelyi. 
Also, I do not wish to involve any staff in any conflict and need to warn every one that if this conflict is not 
resolved by the Committee, my concerns and grievances can be raised at a Special General Meeting 
involving Association Members who have the power to overturn any decisions made by the Committee. 
Also, funding bodies have the rights to know what’s happening. 
Failing to resolve conflict could result in funding being ‘withdrawn’ from NTP, which could see NTP 
closing down thus putting everyone without a job. 
I suggest you take the time to read my brief statement, and you will see for yourself what really happened. 

14 On 1 December 2005 the Claimant also wrote to the Chairperson and committee of NTP complaining that Coral Mencshelyi 
was sending registered mail to her at the wrong address.  She said in her letter “I don’t know why she can be so careless but I 
believe she is doing it on purpose”.  That exemplifies the Claimant’s strength of feeling towards Ms Mencshelyi. 

15 On 1 December 2005 NTP again wrote to the Claimant.  In that letter signed by Thomasisha Passmore-Skelley (Chairperson), 
Mercy O’Loughlin (Vice-Chairperson) and Gloria Obbs (Treasurer) the Respondent confirmed that the Claimant was not to 
return to work until 12 December 2005.   She was also advised that back payment of her entitlements would be made on the 
next pay run.  Despite being unhappy about not being able to return to work immediately the Claimant reluctantly accepted her 
employer’s instruction. 

16 On the afternoon of Thursday 1 December 2005 the Claimant went into NTP’s office for the purpose of photocopying 
documents required for her salary sacrifice claims.  Those documents were needed by Coral Mencshelyi so as to enable her to 
process the Claimant’s pay by 12 December 2005.  Upon arrival at the NTP office the Claimant encountered Deborah 
Broughton and Ann Forrest.  The Claimant informed them that she was there to copy salary sacrifice documents required to 
process her pay.  The Claimant alleges that Ms Broughton was nasty to her in that encounter.   

17 Ms Broughton told her to hurry up.  The Claimant was told that the office needed to close so as to enable staff to attend NTP’s 
Aids Awareness Display at a nearby park.  The Claimant accompanied by Ms Adele Bonney then went to the photocopying 
room and commenced photocopying.  At that time Ann Forrest poked her head in and challenged her about what she was 
doing.  Ms Broughton later also popped her head into the room and said, “Don’t go taking it out on staff; it’s got nothing to do 
with them”.  The Claimant was distressed by that because in her view she had not done anything to elicit such a remark.  She 
felt that those subordinate to her were acting confrontationally towards her and without respect for her or her position.  She 
was effectively rushed out of the office on the basis that all staff members were required to attend a display at a local park.  
When she later went down to the park she found that only one staff member was manning the NTP’s display.  The Claimant 
surmised that the need to attend the display was used as an excuse to get her out of the office.   

18 Later that afternoon the Claimant re-attended NTP’s office.  Thomasisha Passmore-Skelley, Mercy O’Loughlin, and Gloria 
Obbs were there meeting with Rosemary Hunt.  At that time she handed Thomasisha a letter.  She told those present that she 
needed to know why it was that she could not return to work the following week.  Thomasisha informed her that they were in 
the process of preparing a letter for her in that regard.  Before leaving the Claimant took the opportunity to inform Thomasisha 
that Debra Broughton needed to change her attitude if she was going to go back to work. 

19 Following the Claimant’s attendance at the NTP office on 1 December 2005 several written complaints were received by the 
committee about the Claimant’s conduct.  Those letters of complaint were never brought to the Claimant’s attention prior to 
these proceedings commencing and accordingly she has never had the opportunity to challenge the allegations made.   

20 Between the handing down of the WAIRC’s decision and the Claimant’s return to work, NTP’s committee embarked upon a 
process of reviewing its organisational structure.  In that process it attempted to identify the various positions within the 
organisation and the roles of employees occupying those positions.  It also reviewed policies relating to staff conduct and 
occupational safety and health.  That it seems was done as a consequence of certain criticisms made by Harrison C in her 
decision.  On 9 December 2005 Mercy O’Loughlin delivered to the Claimant a new but incomplete policy and procedure 
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manual which was to be the subject of discussion between the Claimant and the committee upon the Claimant’s return to work.  
The organisational chart and job description documents contained in the manual delivered to the Claimant (exhibit 9) indicated 
that her position of co-ordinator would no longer require her to be in charge of others.  Her position was out on a limb.  No one 
was to be accountable to her.  Although the evidence concerning what the Claimant did prior to her termination in April 2005 
is somewhat scant it is nevertheless sufficient to establish that prior to termination, the Claimant was responsible in a 
significant way for the day to day management and operation of the Respondent’s activities and in that regard was in charge of 
other employees and directed them.  That function was removed from her in the restructure.  Whereas she had previously held 
a powerful position, her return to work was to be as a “nobody.” 

21 Prior to her return to work the Claimant had been warned by those close to her who also had an association with NTP that she 
would not be going back to her old job.  When she returned to work on Monday 12 December 2005 she felt unwelcome.  In 
light of what she had been previously told, she approached Coral Mencshelyi and asked her who the boss was.  That drew the 
reply that the committee was the boss.  

22 The Claimant thereafter returned to her office and remained thereat with Michelle Champion.  That afternoon the Claimant left 
her office and went to the conference room for the purpose of meeting with committee members who she knew to be there.  As 
she opened the door she observed Mercy O’Loughlin, Gloria Obbs and Coral Mencshelyi meeting with a lawyer namely Alan 
Dungey.  She overheard them discussing obtaining a restraining order against her.  The Claimant asked whether they were 
discussing her.  She was told that she was part of the discussion.  She immediately concluded that violence restraining orders 
would be sought without justification to stop her carrying out her job.  She testified that she remained at work that day but just 
floated around without direction or instruction.  No one from the committee met with her.  The next day she experienced more 
of the same, just floating around the office without direction. 

23 On Wednesday 14 December 2005 the office was closed for its Christmas function.  The Claimant asserts that the office 
thereafter remained closed for the next two days.  She went to the office on both those days but found it to be closed.  Because 
she did not have a key, she could not gain entry into the office.  She had been refused a key upon her return to work.   

24 On Monday 19 December 2005 she returned to work.  She again that day sought a key but was refused.  Later that morning 
members of the committee, namely Beverly Sambo, Mercy O’Loughlin and Gloria Obbs, walked into the Claimant’s office.   

25 Ms Sambo told Michelle Champion, who was with the Claimant, to leave the office.  The Claimant protested saying that she 
had a right to have someone else sit with her.  Mercy O’Loughlin then agreed that Ms Champion could remain.  The Claimant 
was then handed an undated letter warning that her behaviour in the workplace was unacceptable.  The writer of the letter, 
namely Mercy O’Loughlin, alleged within the letter that the Claimant had verbally abused various staff and committee 
members.  The Claimant advised them that she did not agree with the allegations.  She informed them that she felt that she was 
being harassed.  She also told them that in view of what was transpiring she felt it necessary to video record the events and that 
the meeting was being videotaped.  The Claimant then asked Mercy O’Loughlin when the last committee meeting had been 
held.  Mercy O’Loughlin replied that a committee meeting had not been held for a long time.   The Claimant then told those 
present that she would not correspond with the committee otherwise than in writing.  She was only prepared to deal with any 
accusations in that way.  I note with interest that the videotaped recording has not been produced in these proceedings. 

26 The next morning (20 December 2005) the Claimant received another warning letter written by Ms O’Loughlin (exhibit 11) 
this time complaining about her behaviour the previous day.  In that letter Ms O’Loughlin complained that the Claimant had 
mistreated and abused co-workers and that she had been disrespectful to committee members.  She also alleged in that letter 
that the Claimant had told those committee members present at the NTP’s office the previous day that they were “a bunch of 
uneducated niggers”.  The Claimant was instructed to desist from such behaviour and to cease making unauthorised video 
recordings within the office.  The Claimant was threatened with dismissal should any further unacceptable behaviour occur.  It 
is of note that the Claimant failed to disclose in her own testimony that she had used such offensive words.  When cross-
examined as to whether she uttered those offensive words she said that she could not remember.  However the fact she uttered 
those words is beyond doubt.  Indeed witnesses she called, including Ms O’Loughlin, whose evidence I accept testified that 
those words were used. 

27 Subsequently Mercy O’Loughlin and other committee members discovered that the Claimant had, on or about 20 December 
2005, taken mail addressed to the Respondent and locked the same into her filing cabinet without it being logged into the 
office’s administrative system.  Consequently NTP was denied access to its mail.  That caused Mercy O’Loughlin to write to 
the Claimant seeking an explanation for her conduct. 

28 The Claimant did not thereafter attend work.  She testified that resulted from NTP’s office being closed from Wednesday 21 
December 2005 until Friday 23 December 2005 inclusive.  Given that the office was scheduled to remain closed between 
Christmas and New Year it was her intention to resume work when the office re-opened on 2 January 2006. 

29 In late December 2005 a young man close to the Claimant, whom she regarded as a brother, died.  His funeral was set for 
Friday 6 January 2006.  The Claimant was actively engaged in organising the funeral and accommodating visitors who had 
travelled to the Kalgoorlie area to attend the funeral.  She was also at that time grieving for the deceased.  Consequently, on 
Tuesday 2 January 2006 she attended the NTP’s office.  Upon arrival she quickly checked her emails and then proceeded to the 
boardroom.  Located in the boardroom were Mercy O’Loughlin, Gloria Obbs and Beverly Sambo.  Mercy O’Loughlin told the 
Claimant that the committee members wanted to speak to her.  The Claimant responded that was not possible at that stage and 
that they needed to wait until the following week.  She explained to them her need to take bereavement leave for the remainder 
of the week. 

30 On Monday 9 January 2006, because the Claimant still had visitors at her home and was still grieving she contacted NTP’s 
office to advise that she would not be attending work.  That same day Beverly Sambo prepared a letter addressed to the 
Claimant.  The letter stated: 
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Re:  Letter of Dismissal 
You give us no other choice than to take this action into dismissing you from your employment as 
the NTP co-coordinator (sic) as of today 9th of January 2006. 
The application that you made for leave was not in compliance with the standard process nor was 
leave granted by the Executive Committee.  Your action is in direct conflict with the Policy and 
Procedures of NTP in that you are not co-operating with the Executive Committee and you are 
not following instructions as directed by the Executive Committee members. 
You appear to have abandoned your employment and the three strikes have gone against you.  
Please collect your personals from the premises within 24 hours and any future trespass or 
approach to any of our staff will result in legal action against you.  Please return the vehicle keys 
and the mail immediately. 

31 The following day the Claimant, who was unaware of the letter of dismissal, contacted NTP to discuss a client issue.  In the 
process Beverly Sambo took the telephone, spoke to the Claimant and informed her that she had been sacked.  The Claimant 
was told to “go to the post office and get your mail”.  The Claimant thereafter did not return to NTP’s office.  The Claimant 
did not accept that her dismissal was valid.  She took the view that the decision made to dismiss her was unconstitutional.   

32 On 13 January 2006, the Claimant wrote to NTP advising that she had no choice but to stay on leave until her concerns were 
addressed at the Annual General Meeting (AGM) or a Special General Meeting.  She also complained of having been harassed 
whilst on bereavement leave which she said was totally disrespectful.  

33 Between the date of her dismissal and the AGM scheduled for 13 February 2006, the Claimant contacted both State and 
Commonwealth funding bodies to advise them of the situation and seeking their assistance in mediation.  Both bodies agreed 
to mediate and representatives travelled to Kalgoorlie.  On 9 February 2006 mediators met separately with the Claimant and 
NTP’s committee however the dispute did not resolve.   

34 On 13 February 2006 when NTP’s AGM was held, a new committee was elected.  Some committee members including Mercy 
O’Loughlin and Gloria Obbs failed in their attempt to be re-elected.  On 15 February 2006 Mercy O’Loughlin contacted the 
Claimant and informed her that she had never been sacked and that her job was still there.  They agreed to catch up later to 
discuss matters.  On 21 February 2006 the Claimant went to Mercy O’Loughlin’s residence.  Gloria Obbs and Anita Morrison 
were also there.  Mercy O’Loughlin told her that there had not been any committee meeting to sack her and her job was still 
there.   

35 A couple of weeks after the AGM the Claimant together with Mercy O’Loughlin, Gloria Obbs and Anita Morrison attended 
NTP’s office.  Upon arrival they were confronted by Ms Broughton who challenged their right to be there.  The Claimant and 
those with her insisted on meeting with Ms Passmore-Skelly in order to discuss Harrison C’s order.  They waited for about 45 
minutes before Ms Passmore-Skelly appeared.  When she appeared she told the Claimant to leave.  She told her that the police 
had been called.  Police eventually arrived and ushered the group from the office. 

36 On 28 February 2006 the Claimant prepared an originating claim for lodgement in this Court alleging that the Respondent had 
failed to comply with Orders 2, 3 and 4 made by Harrison C on 28 November 2005.  The Claimant initially sought orders in 
the alternative including the enforcement of the reinstatement order however now accepts that reinstatement is no longer 
appropriate.  She therefore now only seeks the revocation of Harrison C’s order and in substitution thereof alternate orders as 
provided by section 83B of the Industrial Relations Act 1979 (IRA). 

Evidence 
Claimant’s Case 
Jennifer Carter 
37 The Claimant’s version of events is largely as set out above under the heading “Background”. 
38 When cross-examined the Claimant conceded having received back pay for the period 18 April 2005 until her resumption and 

thereafter payment through to the date of her termination on 9 January 2006. 
39 She also conceded having received a letter from the Respondent acknowledging her reinstatement.  She agreed with Counsel 

that notwithstanding her reinstatement she wanted to take the matter of her unfair dismissal further to a Special General 
Meeting to air her grievances about the treatment she endured which had led to her termination.  

40 The Claimant denied being aggressive and loud in her approach to those staff members whom she felt had been responsible for 
her earlier unfair dismissal.  Further, she denied that she was a violent person.  It was put to the Claimant that she had been the 
subject of restraining order applications and was asked whether she had previously been the subject of a restraining order 
application.  She said that she could not recall being the subject of a particular restraining order application.  She testified that 
she did not recall having appeared before His Honour Parker J in the Supreme Court of Western Australia with respect to it.  
When prompted that the application had been taken out by Ms Brodie the Claimant said that she did not recall.  It was apparent 
that the Claimant was evasive with respect to the issue.  

41 The Claimant’s memory was also lacking when questioned about the incident on 19 December 2005.  The fact that she 
offended committee members present at the NTP’s office is undeniable.  The Claimant’s own witnesses Gloria Obbs and 
Mercy O’Loughlin say that she uttered those offensive words, yet the Claimant cannot recall it.  I would have thought that such 
a remark given its nature and given that it was the subject of a warning letter the next day, would have been in the forefront of 
the Claimant’s mind. 

42 The Claimant was challenged about her failure to return to work in early January 2006.  She denied having refused to go back 
to work.  She explained that she took bereavement leave and as such there was no need to obtain approval.  Such leave, given 
its nature, was taken without need for approval.  That was the practice. 
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43 The Claimant conceded that at the time of her dismissal on 9 January 2006 she was NTP’s co-ordinator as a consequence of 
her reinstatement in November 2005.  That is why she wrote her letter dated 13 January 2006 asserting that she would remain 
on leave until her concerns were addressed at a Special General Meeting or the AGM. 

44 The Claimant said that she could not thereafter return to work because the police had removed her from NTP’s office and also 
because Yasmin Sambo and Deborah Broughton had obtained violence restraining orders against her which effectively 
precluded her from returning to her workplace. 

45 The Claimant was shown an affidavit which she swore on 21 March 2006 in opposition to the restraining order application 
made.  In that affidavit she said, 

“I am currently employed full time as a co-ordinator of NTP Aboriginal Corporation at 45 
Hannan Street, Kalgoorlie as required under section 6D of NTP’s Constitution”.  

46 She conceded that the statement was true at the time that it was made.   
47 The Claimant explained, under cross-examination, that she is not saying that the Respondent failed to reinstate her, but rather 

that her employer failed to abide by the orders made by the WAIRC by failing to reinstate her to her position. 
Miriam Champion 
48 Ms Champion was a NTP Committee member in January 2006.  She denied having, on 9 January 2006, moved a motion 

concerning the Claimant’s termination as is reflected in minutes of the meeting (exhibit 25).  When cross-examined she told 
the Court that she does not move motions at meetings. 

Gloria Obbs 
49 Ms Obbs was NTP’s Treasurer at the material times.  She testified that following receipt of the WAIRC’s decision discussions 

were held to determine what to do.  As a consequence of those discussions the committee decided to delay the Claimant’s 
return to work by a week.  Furthermore discussions were held concerning who was to be in charge following the Claimant’s 
return to work.  She testified that the committee decided that Coral Mencshelyi was to be in charge. 

50 When cross-examined Ms Obbs agreed that the delay in the Claimant’s return to work was because they needed to put 
procedures in place to make her return to work as smooth as possible.   

51 Ms Obbs also agreed, under cross-examination, that the Claimant had been the subject of numerous complaints about her 
aggressive behaviour in December 2005.  

Mercy O’Loughlin 
52 Ms O’Loughlin was a NTP committee member from 2001 until February 2006 at which time she was not re-elected.  She was 

Vice Chairperson during the material period.  She testified that NTP was not well run particularly after the Claimant’s 
dismissal in April 2005.  She told the Court that NTP’s committee procedures were defective.  Often informal committee 
meetings were held and she said that minutes of those meetings were not kept.  

53 She testified that news of the WAIRC order to reinstate the Claimant was not well received.  She said that the Claimant’s 
return to work was delayed so as to facilitate changes to ensure that the Claimant would not be able to exercise the same 
influence she previously exercised in the position to which she was to return.  It was intended to stop the Claimant returning to 
her previous role in the co-ordinator’s position.  She said that new policies were created aimed at having the Claimant return to 
the position “as a nobody”.  The organisational structure was changed so that the Claimant would be on the outer with no one 
responsible to her.  No one was to be accountable to her and that was inconsistent with the co-ordinator’s role. 

54 With respect to staff complaints relating to the Claimant, she said that she was aware of those, but none of the written 
complaints received were ever considered by the committee at a properly constituted committee meeting.  Accordingly no 
resolutions were passed in relation to them. 

55 Ms O’Loughlin testified that various letters sent or given to the Claimant following her reinstatement were not created as a 
result of committee decisions, but rather resulted from informal discussions between some committee members.  She said that 
she was under pressure to write the letters that she did by those in the office who did not want the Claimant there.  Indeed the 
strength of feeling was so high that Coral Mencschelyi and her husband attended Ms O’Loughlin’s home after hours to 
consider and discuss what could be done about the WAIRC’s orders.  They then went to the NTP’s office to search the internet 
to see what could be done about the decision.  They and others did not want the Claimant back at NTP.  Indeed Thomasisha 
Passmore-Skelley kept on telephoning Ms O’Loughlin to see whether she had been able to get rid of the Claimant. 

56 When cross-examined Ms O’Loughlin denied being upset at not having been re-elected to the committee on 13 February this 
year but nevertheless accepted that soon after the AGM she contacted the Claimant to offer her assistance in this matter.  

57 Ms O’Loughlin conceded, when cross-examined, that at a committee meeting held on 19 December 2005 the Claimant’s 
conduct was discussed.  Particularly discussed were the complaints received from health workers and other employees relating 
to the Claimant’s conduct following her reinstatement.  She further conceded that it had been a committee decision that the 
Claimant be given her second written warning (exhibit 11) relating to what had transpired earlier that day. 

58 Ms O’Loughlin was cross-examined about NTP policies and procedures.  In that regard she agreed with the proposition put to 
her that at the time that the Claimant was first dismissed in April 2005 the NTP had not defined each employee’s role within 
the organisation and that employees had been left to define their own roles.  There was a lack of adequacy in the policies and 
procedures then in place.  As a result of the WAIRC hearing, the need to define each person’s role became evident and 
Rosemary Hunt was called in for that purpose. Her involvement was informally arranged. 
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59 Ms O’Loughlin also conceded that the letter of dismissal dated 9 January 2006 sent to the Claimant was the subject of a 
committee discussion and agreement reached at a meeting.  Notwithstanding that, she maintained that there was a degree of 
informality about the NTP’s meetings.  Not all meetings were documented and the minutes, if taken, would not necessarily 
accurately reflect what was discussed.  She proffered the view that such occurred because the Claimant was not there to keep 
things in order.   

Michelle Champion 
60 Ms Champion, an employee of NTP, testified about the 25 November 2005 meeting called to discuss the Claimant’s 

reinstatement.  Her evidence in that regard is as I have related it in the background above. 
61 Ms Champion also testified about the events that occurred at NTP’s office on 1 December 2005.  She said that there was no 

abuse, threats or violence perpetrated by the Claimant at that time.  Rather it was Deborah Broughton and Ann Forrest who 
were being unco-operative in hurrying the Claimant along, purportedly because they had to leave the NTP’s office.  Ann 
Forrest did not however leave the office that afternoon. 

62 Ms Champion was with the Claimant when she returned to work on 12 December 2005.  She was also present on 19 December 
2005 when three committee members entered the Claimant’s office.  She said that when they entered the Claimant’s office, the 
committee members shouted at Ms Champion to leave the office.  The Claimant protested the requirement and for her part Ms 
Champion refused the instruction.   That then resulted in Mercy O’Loughlin conceding that Ms Champion could remain.  Her 
testimony was that the committee members were aggressive towards the Claimant. 

63 Ms Champion when cross-examined was not swayed in her version of events.  
Adele Bonney 
64 Ms Bonney was with the Claimant when she attended NTP’s office on 1 December 2005.  She testified that the Claimant did 

not abuse staff members that afternoon.  She corroborates the Claimant’s evidence that Ms Broughton was rude to the 
Claimant.  She did not make any pertinent concessions when cross-examined. 

Tamara Bonney and Shirley Bonney 
65 Neither gave relevant evidence concerning the matter. 
Respondent’s Case 
66 The Respondent did not call witnesses but rather tendered its business records relating to payments made to the Claimant.  It 

also tendered letters of complaint relating to the Claimant from various staff members.  They were produced not to prove their 
content but rather to prove the fact that written complaints had in fact been made. 

Respondent’s Submission on Liability 
67 The Respondent observes that section 23A of the IRA contains the powers available to the WAIRC consequent upon a finding 

that the dismissal of any employee was harsh, oppressive or unfair.  In particular subsections 23A (3) and (5) provide: 
(3) The Commission may order the employer to reinstate the employee to the 

employee’s former position on conditions at least as favourable as the conditions on 
which the employee was employed immediately before dismissal 

(4) ……… 
(5) The Commission my, in addition to making an order under subsection (3) or (4), 

make either or both of the following orders –  
(a) an order it considers necessary to maintain the continuity of the 

employees employment; 
(b) an order to the employer to pay the employee the remuneration lost or 

likely to have been lost, by the employee because of the dismissal. 
68 The Respondent argues that because in this case reinstatement of the Claimant did in fact occur, the main issue to be 

determined is whether the Claimant was reinstated to her former position on conditions at least as favourable as to those 
existing prior to her dismissal. 

69 The Respondent says that it has complied with the WAIRC orders in every respect.  In its letter dated 25 November 2005 the 
Respondent acknowledged the Claimant’s reinstatement with effect from 28 November 2005.  It submits that the direction 
given to the Claimant that she not return to work until 12 December 2005 was not inconsistent with the WAIRC’s orders.  The 
Respondent suggests that the Claimant has misconceived the situation by taking the lawful directive not to return to work until 
12 December 2005 as a failure to reinstate her to her position.  It points out that such direction was not going to have any 
detrimental effect upon her because she was going to be paid whilst on leave and because she would receive all her 
entitlements.  It says that her claim based on that alleged non compliance is patently incorrect. 

70 Insofar as the claim relates to the alleged failure to return her to her former position the Respondent says that the Claimant has 
failed to discharge the evidentiary onus resting upon her.  She had to necessarily demonstrate what the position entailed in 
April 2005 and then show how it differed to what she went back to in December 2005.  She was required to establish the 
differences between the two situations but has failed to do that.  The Respondent says that those matters have not been squarely 
addressed and that evidence given by the Claimant concerning her perception that she was, upon her return to work, “a 
nobody”, is not sufficient to establish her claim.  It is argued that given the state of the evidence it is not possible for the Court 
to draw any conclusion about whether or not the Claimant’s roles pre-termination and post-reinstatement were the same.  In 
those circumstances it would be impossible for the Court to draw inferences leading to the conclusion that the Respondent 
failed to reinstate the Claimant to her position.  The Respondent argues in any event that the evidence establishes that the 
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Claimant’s role, after reinstatement, was the same as that which she previously held.  Her management role which required her 
to implement and obtain funding, liaise with the community and do all things that a co-ordinator would be expected to do in 
obtaining funding for the program remained constant. 

71 The Respondent points out that the Claimant was reinstated as of 28 November 2005.  Such is demonstrated by her actual 
return to work and by her admission, in the restraining order proceedings commenced after her reinstatement, that she was 
employed as a co-ordinator by NTP.  The fact that she was reinstated cannot, on the Respondent’s view, be challenged. 

72 The Respondent says that subsequent to the Claimant’s reinstatement it did all it could to ensure that the work environment 
was maintained in a constructive and non hostile manner.  Despite that, the Claimant continually disobeyed lawful instructions 
given to her by the committee.  She refused to communicate with the committee other than in writing.  She had her niece with 
her at all times whilst in the office and further attempted without approval to video record conversations.  Her conduct was not 
in keeping with the proper performance of her duties and made the Respondent’s situation difficult if not impossible. 

73 The Respondent says that the Claimant abandoned her employment following a sequence of events commencing with the 
taking, without approval, of bereavement leave on 3 January 2006.  On 9 January 2006 she simply failed to attend work and 
subsequently on 10 January 2006 when she was informed that she had been sacked she did not accept that.  By 13 January 
2006 when the Claimant had continued in her failure to attend work she effectively abandoned her employment. 

74 With respect to the issue of credit, the Respondent urges the Court to treat the evidence of Miriam Champion and Adele 
Bonney cautiously given that they are related to the Claimant.  So far as Ms O’Loughlin and Ms Obbs are concerned it is 
submitted that they were former members of the committee who were not re-elected to their positions and therefore have an 
axe to grind with the NTP.  They were proactive in assisting the Claimant and maintained more than a passing interest in these 
proceedings.  Further the Respondent points out that Michelle Champion’s evidence under cross-examination reveals that it 
had always been the intention of the NTP to reinstate the Claimant to her former position as the Claimant well understood.  
Finally, so far as the Claimant’s evidence is concerned, the Respondent submits that the Claimant has made clear admissions 
that she had been reinstated as the co-ordinator, yet for the purposes of these proceedings maintains that she has not.  Both 
cannot be right, she was either reinstated or she was not.  The fluctuation in her evidence reflects that the Claimant is prepared 
to say whatever she thinks will assist her. 

Determination 
Credit 
75 The Respondent attacks the credit of the Claimant and her witnesses.  Whilst acknowledging that some witnesses are related to 

the Claimant that of itself does not detract from their evidence.  There has been no particular reason demonstrated to lead me to 
reject their evidence.  I accept that they are witnesses of truth.  Although Mercy O’Loughlin and Gloria Obbs have proactively 
assisted the Claimant following their non election to the committee that of itself does not necessarily mean they have an axe to 
grind.  Mercy O’Loughlin was quite an impressive witness.  She gave a warts and all account of what transpired.  There is 
nothing to establish that she is motivated by malice towards the Respondent or that she has some other ulterior motive against 
the Respondent’s interests.  Rather, I formed the view that she now regrets what transpired and has set about attempting to put 
things right. 

76 So far as the Claimant is concerned, although her evidence is generally acceptable, it is nevertheless the case that on issues that 
might have revealed flaws in her character she sought the refuge of forgetfulness.  In particular, I found bewildering her 
inability under cross-examination to recall her participation in Supreme Court proceedings with respect to a restraining order 
application and also her inability to recall the offensive words uttered on 19 December 2005.  It is obvious that the Claimant 
sought to hide her occasional aggressive nature and predisposition to making offensive and intemperate remarks. 

Findings of Fact 
77 I find to be fact those which I have set out above under the heading “Background”. 
Reinstatement 
78 As discussed previously the pivotal issue to be determined in this matter is whether the Respondent has complied with Order 2 

made by the WAIRC on 28 November 2005 which provided: 
“…….that the Respondent shall reinstate Ms Carter in its employment to her former position 
as if her contract of employment had not been terminated on 27 April 2005, within seven (7) 
days of the date of this order.” 

79 The Respondent asserts that it reinstated the Claimant with effect from 28 November 2005, but delayed the Claimant’s actual 
return to work until 12 December 2005 as it was entitled to do.  However the question to be answered is whether the 
Respondent is correct in its contention that it was entitled to delay the Claimant’s return to work.  That question can only be 
resolved upon a consideration of the meaning of “reinstatement”. 

80 The meaning of reinstatement was considered by Madgwick J in Blackadder v Ramsey Butchering Services Pty Ltd [2000] 
FCA 603.  His Honour was required to determine whether the Respondent in that matter had failed to comply with Australian 
Industrial Relations Commission’s (AIRC) orders that the Applicant be reinstated.   

81 The facts of that matter were that on 29 March 2000 pursuant to section 170CH of the Workplace Relations Act 1996 (WPA) 
the AIRC ordered that the Applicant be reinstated without loss of continuity of service or entitlements within 21 days.  The 
Respondent was also ordered to reimburse the Applicant for all lost salary and entitlements from the date of termination to the 
date of reinstatement less an agreed amount of salary received by the Applicant through alternative employment.  The 
employer lodged a notice of appeal and stay application on 18 April 2000.  Leave to appeal was refused by a Full Bench of the 
AIRC on 26 June 2000. 
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82 On 3 May 2000 after the proceeding for the stay application, the employer wrote to the Applicant advising that he had been 
reinstated to his position as of 20 April 2000 but would not be required to report to work until he attended and passed a 
medical examination.  The Applicant was advised that he would continue to receive his wages, being his ordinary pay plus the 
average of the tally paid to all the boners in any given week, as well as receiving his other entitlements. 

83 On 5 May 2000 the Applicant did not attend the medical appointment arranged for him on the basis that: 
1. The order for reinstatement was not conditional; 
2. The Applicant was ready and willing and able to resume his pre-termination boning work; 
3. There had been no change in his medical condition since his employment to warrant a further 

medical examination; and 
4. The Respondent’s requirement had little, or nothing, to do with any concerns for the health, 

safety and welfare of the worker. 
84 On 7 June 2000 the Applicant was advised that his wages would cease.  On 26 July 2000 the Applicant advised he was willing 

to attend a medical examination.  On 12 September 2000 the Applicant was advised that he was to utilise all accrued leave 
pending his medical examination.  By the time he attended the next medical examination arranged for 6 February 2001 his 
accrued entitlement was exhausted.  His medical examination did not take place on the appointed date because the doctor was 
unwilling to conduct the examination in the presence of the Applicant’s wife and the Applicant was unwilling to have an 
examination in his wife’s absence.  Later, following a successful medical examination, his payments resumed.  He did not 
however return to work. 

85 In considering the meaning of reinstatement for the purposes of section 170CH His Honour, after having reviewed a number of 
Australian authorities, said at paragraph 49: 

“However, in the absence of authority to the contrary, I would agree that reinstatement under s 170CH of 
the Act does implicitly involve a return of the employee to the workplace.  The Act contemplates that it is 
only in circumstances where reinstatement is inappropriate that the suitable alternative is to award 
payment in lieu of reinstatement (s 170CH(6)).  Thus, the apparent statutory purpose of the relief is to treat 
the dismissal as ineffective and restore the employment situation to its pre-termination status.  If a direction 
to reinstate an employee required no more than that the employee be put back on the payroll, it is difficult 
to see why reinstatement would even be “inappropriate”.  Further, as Wilcox CJ observed in Perkins v 
Grace when considering the meaning of “reinstated” for the purposes of s 170EE, the predecessor of s 
170CH, such meaning should be considered in light of its usage in industrial parlance.  Such parlance 
would understand reinstatement to include reinstatement in the sense just mentioned, including all the usual 
incidents of the employment, such as attendance at the workplace and there being furnished with one’s 
usual productive work”. 

86 His Honour went on to say at paragraph 55 
“Taking these findings into account, the order to reinstate the applicant plainly intended that he would not 
only receive his wages and other entitlements but, in the first instance, at least, return to his former position 
of employment, namely to a position undertaking boning in the big boning room”. 

87 His Honour found that reinstatement had not occurred.  The decision was appealed to the Full Court of the Federal Court of 
Australia which upheld the appeal.  The decision of the Full Court of the Federal Court was appealed to the High Court of 
Australia.  The High Court of Australia unanimously allowed the Applicant’s appeal (see Blackadder v Ramsey Butchering 
Services Pty Ltd [2005] HCA 22).   

88 In allowing the appeal His Honour McHugh J said at paragraph 14: 
To construe the power “to reinstate” as confined to restoring contractual or other legal rights fails to give 
full effect to the term “reinstate”.  To reinstate means to put back in place.  In this context, it means that the 
employment situation, as it existed immediately before the termination, must be restored.  It requires 
restoration of the terms and conditions of the employment in the broadest sense of those terms.  It 
empowers the Commission to do more than restore the contract of employment.  So far as practicable, the 
employee is to be given back his “job” at the same place and with the same duties, remuneration and 
working conditions as existed before the termination.  The Full Court of the Federal Court erred in the 
present case by holding that “the emphasis on appointing the employee to a ‘position’ demonstrates that it 
is the contractual position which is either to be restored in its earlier terms or in equivalent terms.” 

89 At paragraph 16 he said: 
…His reinstatement was not subject to any condition that he was fit to perform his pre-termination duties.  
An employer cannot evade the operation of a reinstatement order by making it subject to the employer’s 
satisfaction concerning the fitness of the employee or some other condition formulated by the employer. 

90 His Honour Kirby J said at paragraphs 33 and 34 
By the Act, and the order, reinstatement of the appellant was meant to be real and practical, not illusory 
and theoretical.  In effect, if the Respondent’s argument were correct, it would permit the Respondent to 
thumb its nose at the heart and core of the order made, namely that the appellant be “reinstated”, that is, 
according to the word’s derivation and ordinary meaning, “put back in place” in his former employment.  
The Act does not grant the employer the unilateral power to buy its way out of the obligations imposed on it 
under a valid law of the Parliament.  The employer is bound to comply with the order and the Act.  Its 
failure to do so produces statutory consequences to which, by his orders, Madgwick J sought to give effect. 
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… 
The purpose of a reinstatement order is to ensure that the employee in question is placed in the status quo 
ante.  It is not to anticipate every eventuality that might thereafter arise; nor is it to provide the employee 
the subject of it with employment for life.  What happens in the future, and what follows from what happens, 
depends on all the circumstances then obtaining. 

91 Their Honours Callinan and Heydon JJ in their joint judgment said at paragraph 75: 
All of the language of the relevant section must be given meaning.  The use in s 170CH(3) of the word 
“reinstate” is significant.  Section 170CH(3)(a) and (b) described the way in which the reinstatement may 
be effected.  “Reinstate” literally means to put back in place.  To pay the appellant but not to put him back 
in his usual situation in the workplace would not be to reinstate him.  The words “reappoint” and 
“position” should not be read in any restricted way.  They are intended to apply to a very wide range of 
workplaces and certainly not to a particular officer or officers.  It was therefore within the power of the 
Commission to make such an order as would contemplate or require that the employer provide a 
reappointed or reinstated worker with actual work to do. 

92 It is of note that the relevant provisions in section 170CH of the WPA and section 23A of the IRA are not dissimilar and that 
the orders made by the AIRC albeit not identical were very similar to the orders made by the WAIRC with respect to the 
Claimant in this matter.  It will be obvious from the review of the decisions in Blackadder (supra) that reinstatement means to 
put the worker back in his or her usual position.  To pay a worker and not put him or her back in the position formerly held 
does not amount to reinstatement.  Although the factual circumstances in Blackadder (supra) were somewhat different to this 
matter in that the worker was not permitted to return to work at all, the overriding principle decided remains.  Consequent upon 
an order for reinstatement an employee must, within the time specified in the order, be returned to active duties in his or her 
former position.  Nothing short of that will suffice. 

93 In the present matter the Respondent was obliged to strictly comply with the order of the WAIRC by enabling the Claimant to 
resume in her former position within 7 days of the making of the order.  That it failed to do.  Its payment of the Claimant 
awaiting her return on 12 December 2005 did not constitute reinstatement.  Nor for that matter did its acknowledgment on 25 
November 2005 that the Claimant was reinstated with effect from 28 November 2005.  Reinstatement required the Claimant’s 
return to the workplace within the time specified by the order so that she could carry out her duties as a co-ordinator in the 
same way as she had done prior to termination.  That simply did not occur.  The Respondent was not entitled to evade the 
operation of the reinstatement order as it did by making it subject to conditions that it unilaterally formulated.  In my view the 
Respondent has clearly breached the order by delaying the Claimant’s return to work. 

94 Further, and in any event, I am satisfied that the Claimant did not, when she was able to do so, return to her former position.  
Although she returned to the position of co-ordinator, such position had fundamentally changed.  I am satisfied that the 
evidence establishes that whereas the Claimant previously held a position of power with control over subordinates, the position 
to which she returned did not.  She did not control anything or anyone in the position to which she returned.  She no longer had 
subordinates and was truly “a nobody”.  She was not even permitted a set of keys to gain entry into the office.  That was far 
removed from her previous situation.  Her role was fundamentally changed to remove her from influence and control over 
other employees.  Her return to work was delayed so as to facilitate those changes before she resumed working.  The approach 
taken by the Respondent towards the Claimant’s return to work is consistent with what was discussed at the meeting conducted 
on 25 November 2005.  It is the case that the Claimant was not wanted and that she was to be side lined.  The Respondent 
intended to entirely emasculate her powers and influence.  Accordingly even if it could be said that the Respondent had 
otherwise complied with the WAIRC’s order with respect to reinstatement, I find that it has failed to reinstate the Claimant 
because the functionality of the position to which the Claimant returned was fundamentally different to that which prevailed 
formerly.  Had the Respondent allowed the Claimant to return to work within the specified period without change to her 
position then reinstatement would have been achieved, however that did not occur.  I find that the Respondent, faced with an 
unpalatable outcome, attempted to circumvent WAIRC’s orders by only accepting the Claimant back to the workplace on its 
terms.  However it was not in a position to dictate terms.  It should have facilitated the Claimant’s resumption within seven 
days of the order and thereafter set about implementing any changes considered necessary. 

Remedy 
95 The remedy for non compliance with the WAIRC’s orders is contained in section 83B of the IRA which provides: 

83B.    Enforcement of unfair dismissal order 
(1) Where an employer contravenes or fails to comply with an order made under 

section 23A any of the following may apply in the prescribed manner to an industrial 
magistrate’s court for the enforcement of the order —  
(a) the Registrar or a Deputy Registrar; 
(b) an Industrial Inspector; 
(c) an organisation of employees in which the employee in relation to whom the 

order is made is eligible to be enrolled as a member or an association that 
represents such an organisation; and 

(d) the employee in relation to whom the order is made. 
(2) No fee is payable for the filing of an application under subsection (1). 
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(3) On an application under subsection (1) in respect of a contravention or failure to 
comply with an order under section 23A(3) or (4), the industrial magistrate’s court 
may —  
(a) if the contravention or failure to comply is proved, make an order for 

whichever of the following type of remedy was requested in the application —  
(i) an order that the employer do any specified thing, or cease any 

specified activity, for the purpose of preventing any further 
contravention or failure to comply with the order; 

(ii) an order revoking the order, and any associated orders, made under 
section 23A and, subject to subsection (7), ordering the employer to 
pay to the employee an amount decided by the industrial 
magistrate’s court; 

or 
(b) dismiss the application. 

(4) On an application under subsection (1) in respect of a contravention or failure to 
comply with an order under section 23A(5), (6) or (12), the industrial magistrate’s 
court may —  
(a) if the contravention or failure to comply is proved, order the person to do any 

specified thing, or to cease any specified activity, for the purpose of 
preventing any further contravention or failure to comply with the order; or 

(b) dismiss the application. 
(5) The industrial magistrate’s court may, in addition to making an order under 

subsection (3)(a) or (4)(a) —  
(a) issue a caution or impose such penalty as the industrial magistrate’s court 

thinks just but not exceeding $5 000; 
(b) in the case of an order under subsection (3)(a), order the employer to pay to 

the employee, in addition to any remuneration or amount ordered to be paid, 
the remuneration lost, or likely to have been lost, by the employee because of 
the contravention or failure to comply with the order under section 23A; and 

(c) make any ancillary or incidental order that the court thinks necessary for 
giving effect to any order made under this section. 

(6) An order under subsection (3)(a) or (4)(a) —  
(a) shall, unless it has immediate effect, specify a time within which the order 

must be obeyed (which time may be extended by the court); and 
(b) may be made subject to any terms and conditions the court thinks appropriate. 

(7) The amount ordered to be paid under subsection (3)(a)(ii) —  
(a) is not to be less than 6 months’ remuneration of the employee in relation to 

whom the order is made; and 
(b) is not to exceed 12 months’ remuneration of the employee in relation to whom 

the order is made. 
(8) For the purposes of subsection (7) the industrial magistrate’s court may calculate the 

amount on the basis of an average rate received by the employee during any relevant 
period of employment. 

(9) In deciding an amount for the purposes of making an order under subsection (3)(a)(ii), 
the industrial magistrate’s court is to have regard to —  
(a) the efforts (if any) of the employer and employee to mitigate the loss suffered 

by the former employee as a result of the dismissal; 
(b) any redress the employee has obtained under another enactment where the 

evidence necessary to establish the claim for that redress was also the 
evidence necessary to establish the claim before the Commission under 
section 23A; and 

(c) any other matter that the court considers relevant. 
(10) A person shall comply with an order made against that person under subsection (3)(a) or (4)(a). 

Penalty: $5 000 and a daily penalty of $500. 
96 What is immediately obvious from section 83B is that employers are exposed to significant repercussions for a failure to 

comply with orders made by the WAIRC under section 23A.  Pursuant to section 23A of the IRA, where reinstatement is 
considered to be impracticable upon a finding of unfair dismissal, the employer is exposed to maximum liability of six months 
remuneration.  A failure to comply with the WAIRC’s orders however renders the employer liable to consequences far in 
excess of that initial exposure. 
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97 At the commencement of the hearing the Claimant advised the Court that she no longer pursues her claim made pursuant to 
section 83B(3)(a)(i).  In other words she does not seek reinstatement.  Given the history between the Claimant and Respondent, 
reinstatement is obviously impracticable.  Accordingly, the Claimant proceeds pursuant to section 83B(3)(a)(ii).  It will be 
appropriate for the Court to proceed upon that basis.  That provision enables this Court, subject to subsection (7), to order the 
employer to pay an employee an amount to be decided by the Court.  It provides that the amount ordered is not to be less than 
six months remuneration but is not to exceed twelve months remuneration.  Subsection (8) instructs how the Court is to 
calculate the amount to be ordered under subsection (7).  Subsection (9) requires the Court, for the purpose of making an order 
under subsection (3)(a)(ii), to have regard to the efforts (if any) made by the employee to mitigate his or her loss, any redress 
obtained under other enactments and any other matter that the Court considers relevant.  Subsection (5) provides that the Court 
may, in addition to making an order under subsection (3)(a), issue a caution or impose a penalty not exceeding $5000.  It may 
also order the employer to pay to the employee, in addition to any amount ordered, the remuneration lost or likely to have been 
lost by the employee because of the contravention or failure to comply with the order under section 23A.  The Court is also 
empowered to make any ancillary or incidental orders that are necessary to give effect to any order made.  Subsection (6) 
requires the Court to specify a time within which the order must be obeyed and enables the order to be made subject to any 
terms and conditions the Court deems appropriate. 

98 Counsel for the Respondent submits that the power to make an order under subsection (5)(a) for the payment of remuneration 
lost or likely to have been lost ought to be construed as having application only when a Court makes an order of the type 
envisaged by subsection (3)(a)(i) and accordingly does not apply to a situation where the Court, pursuant to subsection 
(3)(a)(ii), orders a revocation of the orders of the WAIRC.  With respect to Counsel for the Respondent I cannot agree.  The 
wording of subsection (5)(b) dictates that it has application to both eventualities set out in subsection (3)(a). 

99 On 13 September 2006 the Claimant produced to the Court her revised claim.  In that document she set out her claims which 
are summarised as follows 

• Compensation:  
12 months pay - $53,722.50 gross   
($27.35 x 1950 hrs) , plus 

• Loss of wages:   
Period - 9 January 2006 to 12 February 2007 (end of contract)  
$58,813.05 net (exclusive of tax and salary sacrifice deduction), plus  

• Loss of wages:   
Period - 2 October 2006 to 12 February 2007 (end of contract)  
$21,632.86 gross, plus 

• Loss of annual leave and leave loading  
Period - 18 April 2005 to 30 September 2005  
$7,371.01, plus 

• Loss of long service leave – 
Period - 9 April 2001 to 12 February 2006  
$14,722.03. 

100 The Respondent argues that the effect of the revocation of the WAIRC orders means that any payment already made pursuant 
to the orders of the WAIRC can no longer have effect.  Accordingly in those circumstances the amounts already paid to the 
Claimant stand to the Respondent’s credit.  The Respondent says that the Claimant has in effect already received six months 
payment, which is the minimum she is entitled to in any event.  Therefore the question becomes whether she should receive 
any further payment.  The Respondent points out that the Court has discretion as to whether it makes orders pursuant to 
subsection (5).  The Respondent contends that the order that this Court can make is limited to twelve months remuneration less 
what she has already received in the intervening period.  Given that the Claimant has already received, in effect, more than 
what she could have received under section 23A had reinstatement not been ordered, the appropriate outcome is that the Court 
just let things lie where they are.  

101 In determining the outcome this Court is required, pursuant to section 83B(3)(a), to make an order for the type of remedy 
requested in the application.  The type of order requested in the application is that referred to in subsection (3)(a)(ii).  Although 
in her application the Claimant refers to subsection 3(ii) she clearly intended that to be (3)(a)(ii).  Accordingly it follows from 
what I have said that it is appropriate that I, pursuant to section 83B(3)(a)(ii) revoke the orders made by Harrison C on 28 
November 2005 and make fresh orders as provided in section 83B.  I am therefore required to make an order for payment in 
accordance with subsection (7). 

102 In determining the amount to be paid to the Claimant I have regard to the fact that the Respondent has paid the Claimant her 
entitlements to 9 January 2006.  To that extent the Respondent did not blatantly and totally disregard the orders of the WAIRC.  
Notwithstanding that, it is obvious that the Respondent, unhappy about having to take the Claimant back, set about a process of 
ensuring that the Claimant would only work on its terms.  It was not entitled to make her return conditional.  Indeed it had a 
legal obligation to unconditionally allow the Claimant, within the prescribed period, to return to her former position.  The 
Claimant’s actual return to work when it did occur was problematic in any event because of the attitude of the Respondent’s 
committee members and many of her co-workers.  Consequently the whole episode was unsatisfactory.  Upheaval, distress and 
bitterness ensued and continued. 
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103 I take into account the aforementioned matters in deciding the amount payable to the Claimant.   In my view significant weight 
must be given to the fact that the Respondent, in compliance with the WAIRC orders, paid the Claimant her wages and 
entitlements.  The Claimant has had the benefit of such payments.  Accordingly, I am of the view that although the Respondent 
did not strictly comply with the orders and sought to make the same subject to its own requirements it did not, by the same 
token, totally disregard its obligations.  The amount payable should accordingly be the minimum provided pursuant to section 
83B(3)(a)(ii) being six months remuneration.  Remuneration includes normal pay plus allowances at the average rate.  The 
amount payable is calculated as follows: 

Ordinary Pay  
Pay - 37.5 hours per week x 26 weeks = 975 hours x $27.10 (average rate) = $26,422.50 
Allowances 
Bi-lingual allowance - 26 weeks x $44.82 = $1165.32 
District allowance – 26 weeks x $3.70 = $96.20 
Total - $27,684.02 

104 Although the Respondent has failed to discharge the onus of establishing pursuant to subsection (9) those factors which would 
reduce the Claimant’s entitlement pursuant to subsection (3)(a)(ii) it is of little import given the minimum amount is to be 
ordered.  

105 I now move to consider whether orders should be made pursuant to subsection (5).  Although it has been submitted that the 
Court’s powers are discretionary I would have thought that the orders referred to in subsection (5) should axiomatically be 
made unless good reason is advanced to the contrary.  In my view no good reason has been advanced as to why such orders 
ought not to be made in this matter.  The making of such follows the event of the finding against the Respondent.  Those who 
fail to comply with orders of the WAIRC expose themselves to significant financial ramification.  The financial ramification is 
there to impose both personal and general deterrent effect.  The hierarchical process contained in section 83B envisages not 
only the payment of an amount pursuant to subsection (3)(a)(ii) and (7) which could be described as compensation, but also the 
recovery of lost remuneration, anticipated lost remuneration and the imposition of a penalty.   

106 The Claimant should recover pursuant to subsection (5)(a) payment for remuneration lost from the date of termination in April 
2005 until the date orders are made by this Court.  She has lost income as a consequence of the Respondent’s actions.  Given 
that she had already received certain payments for the period April 2005 to 9 January 2006, she is entitled to retain the same 
and recover the balance of remuneration lost from 10 January 2006 to the date of this Court’s orders.   

107 Although the individual workplace agreement (exhibit 4) which in part governed the relationship between the parties states the 
applicable pay rate; it seems that the same has been varied by consent because the payslip exhibited demonstrates that the 
Claimant has received a higher rate of pay than that prescribed in the agreement and further that she has received certain 
allowances not referred to in the agreement.  It seems for reasons that are not readily apparent that award rates and allowances 
have been adopted as the rates upon which remuneration is based.  So much is evident from the documentary material before 
me.  The Respondent has not taken issue with those rates or their applicability.  The Claimant has been paid on that basis in the 
past.  Accordingly any lost remuneration payable should be calculated upon the same basis as was the case when the Claimant 
was in employment with the Respondent.  The following calculation, with respect to the Claimant’s lost remuneration, is made:  

Lost remuneration 
Pay and Allowances 

Period 10 January 2006 to 7 July 2006 
Pay:  
25 weeks + 3 days x 37.5 hours per week = 960 hours x $27.10 =  $26,016.00 
Allowances:  
District allowance              –   25 weeks + 3 days x $3.70 =         $94.72 
Bi-lingual allowance         -    25 weeks + 3 days x $44.82 =   $1,147.39 
Total   $27,258.11 gross. 
Period 10 July 2006 to 26 October 2006 
Pay:  
15 weeks + 4 days x 37.5 hours per week = 592.5 hours x $27.55 = $16,323.38 
Allowances:  
District allowance      –      15 weeks + 4 days x $3.70     =         $58.46 
Bi-lingual allowance  -       15 weeks + 4 days x $44.82  =       $708.16 
Total  $17,090.00 gross. 

Annual Leave and Long Service Leave forming part of lost remuneration 
108 Lost remuneration includes lost annual leave entitlements but cannot include long service leave accruals.  Whilst the 

Claimant’s annual leave is an accrued entitlement which is not contingent upon any qualification, the same cannot be said for 
long service leave.  The accrual in that regard is contingent upon the Claimant meeting the necessary qualification under the 
Long Service Leave Act 1958.  Further there are a number of other contingencies which might see the Claimant never 
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receiving any particular entitlement including the lawful cessation or termination of her employment prior to achieving the 
qualification necessary.  In such instance no payment would be received.  Accordingly it is inappropriate to regard contingent 
accruals of long service leave entitlements as being part of remuneration.  

109 With respect to annual leave and annual leave loading, the Claimant was paid those entitlements upon termination in April 
2005 (see exhibits 14 and 15).  Her claim in that regard can therefore only run from 19 April 2005 until the date of this Court’s 
order.  The Claimant says that she has twice paid tax on annual leave entitlements received and that this Court should take the 
same into account.  In my view that is a matter that the Claimant should seek redress from the Australian Taxation Office.  Her 
entitlement with respect to annual leave and loading thereon can be calculated as follows: 

Annual Leave 
Annual leave - 19 April 2005 to 26 October 2006 (79 weeks + 3 days) – being  
6.12 weeks x 37.5 x $27.55 = $6,322.73. 
Leave Loading 
$6,322.73 x 18.75% = $1,185.51 
Total   $7,508.24 gross. 

Remuneration likely to be lost 
110 Having dealt with the issue of past lost remuneration the onus shifts to the Claimant to establish that she will continue to suffer 

a loss in remuneration that cannot be mitigated or ameliorated.  The Claimant has failed to produce any evidence concerning 
that issue.  There is no evidence before this Court concerning the Claimant’s ability to be otherwise employed.  Her claim in 
that regard cannot succeed. 

Penalty 
111 Finally, I must give consideration as to whether a caution or penalty ought to be imposed pursuant to subsection (5)(a).  In my 

view it is important for a penalty to be imposed to give a personal and general deterrent effect.  The clear message must be sent 
out that any breach of an order of the WAIRC will be viewed seriously and punished appropriately.  The integrity of the orders 
handed down by the WAIRC can only be maintained if they are adequately and appropriately enforced.  It is for that reason 
that a caution will not suffice in this instance and that a penalty must be imposed. 

112 In determining the appropriate penalty I am guided by the approach taken by Madgwick J in Blackadder (supra).  In so doing I 
take into account that the Respondent has not previously breached any orders.  I also take into account that the Respondent 
partly complied with the WAIRC’s orders and conclude that an appropriate penalty is one of $750. 

Conclusion 
113 I find proven the Respondent’s failure to comply with the orders made by the WAIRC on 28 November 2005.  Accordingly the 

orders of the WAIRC will be revoked.  I intend, pursuant to section 83B(3)(a)(ii) of the IRA, to order in substitution thereof 
that the Respondent pay to the Claimant an amount of $27,684,02 less any tax appropriately deducted.  In addition I propose, 
pursuant to section 83B(5)(a), to order that the Respondent pay to the Claimant a penalty fixed in the sum of $750.  It will also 
be appropriate to make orders, pursuant to section 83B(5)(b).  The amounts appropriately ordered in that regard are as follows: 

• Lost remuneration to 26 October 2006 amounting to $44,348.11; and  

• Lost annual leave entitlements and loading to 26 October 2006 amounting to $7,508.24.   
114 Those amounts are gross amounts from which tax is to be appropriately deducted.  
115 I will hear from the parties with respect to the orders to be made. 
G. Cicchini 
Industrial Magistrate 
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REASONS FOR DECISION 
Background 
1 In about 1990 Trevor Kershaw (Trevor) and his wife Julie formed a partnership (T and J Kershaw) for the purpose of 

conducting a mining related earthmoving business based at Kalgoorlie.  At about that time Trevor’s brother, namely David 
Glenn Kershaw (known as Glenn), was also working in the earthworks industry but was located at Perth. 
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2 In 1991 Trevor approached Glenn and their father to rebuild an old excavator that he had purchased.  Glenn and his father 
agreed to carry out that task and accordingly they, between mid 1991 and the end of 1991 at Kalgoorlie, stripped and 
completely rebuilt the excavator.  Glenn asserts that he funded the purchase of parts for the excavator because Trevor did not 
have the ready cash to fund the purchase of the necessary parts.  He was later reimbursed for the parts and was paid for his 
work. 

3 Glenn asserts that in late 1991 Trevor approached him to be his partner in his and his wife’s earthmoving business.  Trevor told 
him that he was unable to build the business on his own and wanted Glenn to join him as a partner.  He hoped that together 
they could advance the business.  Just prior to Christmas in 1991, for the purpose of joining his brother in partnership, Glenn 
moved residence to Kalgoorlie. The arrangement was informal and accordingly never documented.  Trevor on the other hand 
denies that he offered his brother a partnership interest in the business.  He says that following the carrying out of repairs to the 
excavator Glenn offered to work in the business.  Consequently he was taken on as an excavator operator.  It was only later 
that he developed into the business’ operations manager. 

4 Glenn asserts that in early 1992 he approached Trevor for the reimbursement of money expended in purchasing the parts used 
in the rebuilding of the excavator.  At that time he took the opportunity to raise the issue of the partnership.  He was told that a 
partnership was not technically feasible but that they should continue to work together in the advancement of the business 
which in the long run would benefit them both.  Remuneration was discussed at that time and it was agreed that Glenn would 
be paid at the rate of $20 per hour whilst operating the excavator and at a rate of $15 per hour whilst carrying out maintenance 
or mechanical repairs on equipment.  Trevor informed him that he would be paid by cheque.  Glenn suggests that Trevor 
instructed him to adopt the Prescribed Payment System (PPS) to deduct tax because of its simplicity and benefits such as 
income splitting.  Trevor on the other hand refutes that he instructed his brother to use PPS.  He said that the payment of an “all 
in rate” and the use of PPS was an industry standard that both understood to be applicable in the circumstances. 

5 To facilitate the use of PPS Glenn, with the assistance of his accountant, created a partnership with his wife.  The partnership 
known as “Jade Earthmoving” was set up as a receptacle for the receipt of income derived from T and J Kershaw which later 
traded as Rocks N Tails.  Glenn provided no more than his labour to the business for which Jade Earthmoving was paid.  It was 
Glenn’s labour which gave rise to the invoices issued to Trevor’s business for payment.  The frequency of payment was not 
regular.  Payment was made monthly, fortnightly or weekly dependant upon circumstances. Glenn’s wife’s involvement in 
Jade Earthmoving was no more than to provide basic book keeping services. 

6 During the course of 1992 Rock N Tails became incorporated as Rock N Tails Pty Ltd (RNT) of which Trevor became the 
Managing Director. 

7 Glenn initially worked as an excavator operator, but as the business grew he became RNT’s operations manager.  As 
operations manager he was required inter alia to hire and fire employees, supervise works, bid for jobs, liaise with clients and 
effectively run the operations.  He was paid at the rate of $20 per hour which was later increased to $25 per hour. 

8 Glenn testified that he threw himself into the business working very long hours, usually in excess of eighty hours per week and 
up to one hundred and thirty hours per week, but was not remunerated for all the hours he worked.  No provision was made for 
sick leave, annual leave, public holidays and long service leave. 

9 In about 1995 Glenn bought a grader and a rock breaker.  They were variously dry hired out by Jade Earthmoving to RNT.  
Glenn explained that “dry hiring” is a term used to describe the hiring out of plant without an operator. He testified that the 
hiring out of the rock breaker was only of short duration however the hiring out of the grader to RNT took place over a lengthy 
period.  Jade Earthmoving was paid $45 per hour for the use of the grader.  Glenn testified that his labour and the hire of the 
grader were separately invoiced.  Notwithstanding that, RNT withheld income tax from payments made for the hire of the 
equipment. 

10 During the course of the 1990’s Glenn worked long hours with the objective of building up the business so that the benefits of 
a successful business would also flow to him.  He had been told by his brother that once the business had become sufficiently 
sound that they each would be able to take a few months off each year.  That is denied by Trevor.  Although he does not 
dispute that Glenn worked long hours he says that all invoiced time worked was paid.   

11 In 1999 Glenn’s marriage failed.  Consequently he took time off to reorganise his affairs and to look after his children.  
Notwithstanding that, he continued to work reasonably long hours.  Given the circumstances, the arrangements in that regard 
were informal.  Each occasion that he took time off was with Trevor’s consent.  As a consequence of the break up of his 
marriage the partnership of Jade Earthmoving was dissolved.  Glenn thereafter continued to invoice RNT but in his own name.  

12 On 1 July 2000, with the introduction of the Goods and Services Tax (GST), Glenn stopped invoicing his time and commenced 
receiving wages.  In reality nothing changed.  His conditions remained the same.  There was no new agreement to reflect the 
change.  He simply moved from the PPS to the Pay As You Go (PAYG) system.  He was still paid for time worked.  He 
continued to receive payment by way of cheque but that later changed to electronic transfer payments. 

13 In about January 2002 Glenn became critically ill as a result of complications following surgery.  That necessitated him being 
off work for several months until about October 2002.  By that time he had remarried.  The grader that had been an asset of 
Jade Earthmoving had been transferred to his second wife.  The grader was dry hired to RNT during his incapacity and that 
generated income for his family.  In addition Trevor approached Glenn to assist him in his time of need.  Consequently it was 
agreed that a payment of $4,000 per month in addition to the grader hire would be made to Glenn’s wife to help the family 
survive.  Those payments were in fact made.  At that time the relationship between the brothers was good but regrettably later 
deteriorated. 

14 When Glenn returned to work in October 2002 his financial situation was difficult, however RNT’s financial position appeared 
to be in good order.  It was agreed between the brothers at that time that Glenn was to be paid $35 per hour for 60 hours 
worked each week.  By mid 2003, notwithstanding RNT’s previously sound financial position, it found itself in financial 
difficulty and was placed into voluntary liquidation.  Consequently the administrators sold the business and assets of the 



3218 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

company to Sunvalley Pty Ltd (Sunvalley) as trustee for the Kershaw Family Trust. Glenn did not have any direct involvement 
in the sale of the business and assets.  That resulted in Glenn’s employer changing.  All employees formerly working for RNT 
subsequently became employed by Sunvalley.  Glenn signed an Employment Tax Declaration Form on 1 August 2003 to 
reflect the change in his employment.  Sunvalley agreed to take over responsibility for employee entitlements. There is a 
dispute as to whether there was, at that time, discussion about Glenn’s existing entitlements.  Julie Kershaw testified that she 
overheard Glenn inform an employee working for RNT’s administrator that he did not have any existing entitlements.  Glenn 
on the other hand denies that was ever said.  In my view little turns on that in any event, because Glenn’s view on his legal 
position is of little significance. It is his actual position at law which is determinative.   

15 The change in employer did not affect the practical circumstances.  Although the business had a new owner the reality was that 
little changed.  The people involved in the business remained constant as did the nature and scope of the work undertaken.  
Notwithstanding that, it was part of Glenn’s role to facilitate the changeover by arranging the transfer of existing contracts into 
Sunvalley’s name. 

16 Later that year Glenn became aware that Sunvalley had adopted a new trading name being 3D Earthmoving.  He was unaware 
at that stage that 3D Earthmoving was in fact a proprietary limited company.  It appears that 3D Earthmoving Pty Ltd (3D), 
which was controlled by Trevor, became incorporated in about October 2003.  Trevor initially asserted that from that time 
onwards Glenn was employed by 3D; however he now concedes that Glenn may not have been made aware of the change.  I 
accept that Glenn did not, during the course of his employment, become aware that 3D had become his employer.   

17 In late 2003 Glenn experienced financial difficulty and sought to increase his income.  Consequently in 2004 he had 
discussions with Trevor concerning his position as operations manager.  In late November or early December 2004 Trevor and 
Glenn entered into negotiations about changes to Glenn’s terms and conditions of employment.  At that time Glenn was 
receiving remuneration at the rate of $109,200 per annum.  It suffices to say that on 2 December 2004, as a consequence of 
discussions, Trevor made a written offer to Glenn which was rejected.   

18 Glenn alleges that during the course of negotiations he became aware that another employee who was subordinate to him had 
in fact been receiving incremental $5,000 per annum increases in pay, a fact not previously known to him.  Trevor on the other 
hand maintains that Glenn was well aware of that other employee’s situation.  That led to a dispute between the brothers and 
negotiations concerning Glenn’s new rate of pay broke down.  There was, as a result, disharmony.  Glenn was concerned that 
his sister-in-law Julie had played a pivotal role in the deterioration of the relationship between him and his brother.  Given the 
situation the brothers agreed that a trusted family friend and Pastor, namely Dawson Elliott, be asked to mediate.  Mr Elliott 
agreed to become involved and facilitated mediation but that was unsuccessful. Notwithstanding that it was agreed that the 
parties should again involve themselves in mediation to attempt to resolve their differences. 

19 On or about 17 December 2004 Glenn commenced a 6 week period of annual leave for which he was paid in advance. 
20 A second mediation meeting took place at Mr Elliott’s home on 31 December 2004.  Glenn asserts that during the meeting it 

was agreed that: 
1. Glenn would not leave his employment; and 
2. Glenn’s remuneration would be increased to $170,000 comprising a salary of $155,000 and a 

motor vehicle allowance of $15,000; and 
3. Glenn would be reimbursed motor vehicle expenses for repairs and replacements; and 
4. Glenn would be paid $105,000 representing the amount that the other employee had received by 

way of yearly increases.  Such was to be paid by instalments with the first two instalments being 
$20,000 each; and 

5. Glenn would return to work immediately and not continue to take annual leave; and 
6. Trevor would confirm the terms of the agreement in writing. 

21 Glenn thereafter did not go on a planned family holiday but returned to Kalgoorlie from Perth for the purpose of immediately 
returning to work following receipt of the written confirmation of their agreement.  Glenn says that thereafter, despite several 
assurances from Trevor that he would soon receive written confirmation of their agreement, the same did not eventuate.  In the 
end, out of a sense of frustration, Glenn attended the Kalgoorlie office to speak to his brother.  That occurred on 12 January 
2005.  He then recommenced work and worked for a few days before going on stress leave. 

22 Trevor says that at the meeting held on 31 December 2004 it was agreed in principal that Glenn was to be paid $155,000 plus a 
car allowance of $15,000 and that he was to confirm that offer in writing.  It was his intention to do that but discovered, prior 
to doing so, that Glenn was still pursuing his claim for $105,000.  He rejects Glenn’s contention that such sum had been agreed 
to be paid.  He believed that Glenn was dropping all other claims in light of their discussion.  Glenn’s continued claim for 
$105,000 made him suspicious that he had ulterior motives.  Accordingly the draft letter that he had prepared was never sent.  
Trevor also asserts that Glenn did not return to work as had been agreed.  He had expected his return to work in Kalgoorlie on 
2 January 2005 but that did not eventuate.  As it turned out Glenn returned to work for a few days before going off on sick 
leave.  In fact Glenn left work on 19 January 2005 and did not return. 

23 On 27 January 2005, Julie Kershaw invited Glenn to a meeting to discuss Glenn’s employment and his claim against “Rock N 
Tails Pty Ltd”.  The meeting held on 31 January 2005 was attended by both Trevor and Glenn.  With them was Andrew 
Mercer, the Respondent’s accountant, who chaired the meeting.  During the meeting Glenn’s employment was terminated.  He 
was offered a $45,000 redundancy payment conditional upon his execution of a deed of settlement and release.  It suffices to 
say that Glenn refused to sign the same and the brothers then became involved in litigation. 

Claim 
24 Glenn asserts that on termination he was entitled to 38 weeks of untaken and unpaid annual leave amounting to $124,230.77. 
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25 Further he claims that on termination he had completed, or was deemed to have completed, at least twelve years of long service 
leave (see written submissions) thereby entitling him to payment of 10.4 weeks of long service leave in a sum of $34,000, 
which was not paid.  

26 An amount of $158,230.77 is claimed. 
Response 
27 The Respondent contends that between 1 December 1993 and 30 June 2000 Glenn was not its employee.  It says that until 1 

July 2000 Glenn was a sub-contractor variously engaged by T and J Kershaw, Rock N Tails Pty Ltd and Sunvalley Australia 
Pty Ltd.  In the circumstances Glenn was not entitled to annual leave during that period. 

28 Furthermore given that Glenn was, during that period, a subcontractor he is not entitled to long service leave, as he has not met 
the qualifying period of service required for such payment.  

29 The Respondent says that it has paid out all of Glenn’s entitlements and accordingly Glenn is not entitled to any payment. 
30 The Respondent also argues that in order to enliven this Court’s jurisdiction the claimant must establish the Respondent’s 

liability for any accrued annual leave under a “contract of employment”.  The Deed of Confirmation of Sale of Business and 
Assets of Rock N Tails through which the Respondent took over the business, contemplates separate contracts of employment 
with transferring employees including Glenn.  The Respondent says that insofar as Glenn’s claim is based on an assignment of 
the contract of employment from RNT to the Respondent there was no assignment of employment. 

31 Subject to Glenn establishing that he was an employee, there is no issue taken with the jurisdiction of this Court to determine 
the claim for long service leave insofar as such claim is based on the transmission of business provisions found in the Long 
Service Leave Act 1958 (LSLA). 

Issues to be Determined 
32 The parties agree that the following issues require determination. 

1. Was the Claimant an employee for the period up to 1 July 2000? 
2. Did the Claimant have an annual leave entitlement in respect of the period July 2000 to July 2003 

when Rock N Tails Pty Ltd was the Claimant’s employer? 
3. If the Claimant had any annual leave entitlements owing to him from Rock N Tails Pty Ltd as at 1 

July 2003 in respect of any period of prior service as an employee, does the Industrial Magistrates 
Court have any jurisdiction to grant them to him? 

4. Was Sunvalley Australia Pty Ltd the employer of the Claimant at the time of termination? 
5. If the Claimant was an employee prior to July 2000, had the Claimant on 31 January 2005 

completed 10 years or more of continuous long service leave within the meaning of the term in 
the LSLA? 

6. If the Claimant had, at the time of his termination of employment on 30 January 2005, completed 
10 or more years of continuous service within the meaning of the terms in the LSLA, was 
Sunvalley Australia Pty Ltd liable to pay the Claimant anything in the way of long service leave 
benefits? 

7. If there are any entitlements owing, at what rate of pay should they be calculated? 
Credibility Issues 
33 Each party in submissions attacks the credibility of the other.  The credibility of Julie Kershaw was particularly challenged by 

the Claimant.  However, it is difficult in a matter such as this to prefer any particular version to the other.  I say that because 
the evidence given by the witnesses is to be assessed in light of the break down in the relationship between two brothers and all 
the emotions that flow from that.  In those circumstances it is understandable that the evidence will, in each instance, be tainted 
by the witness’s particular perspective as to what happened.  It will be possible, therefore, for two sets of witnesses to be 
giving truthful but different evidence on the same issue.  The emotional circumstances that surround the dispute can cloud 
what happened.  In such circumstances it will be difficult, if not impossible, to find a witness who can in an objective sense 
recall precisely what happened on any given issue.  In the circumstances I am not given to find that one brother is truthful and 
the other is not.  In my view they both attempted to give truthful evidence.  It is just that they recall the incidents differently. 

34 So far as Julie Kershaw is concerned, I reject the contention that she fabricated documents for the purpose of this hearing.  
Such is not demonstrated.  Her explanation concerning the reproduced documents such as payslips for example denotes 
innocent error.  In any event, much of the evidence on crucial issues does not stand in dispute.  In those circumstances it will 
be possible to consider the matter from a historical perspective of events gained from the evidence of both Glenn and Trevor 
Kershaw in particular and from Julie Kershaw to a lesser extent.  

Findings 
35 Notwithstanding the differing perspectives of witnesses it is nevertheless possible to distil certain facts from the evidence. 
36 I find that in early 1992 Glenn was informed by Trevor that he would not be a partner in the business.  From that time onwards 

Glenn worked for Trevor providing his labour in the expectation that the building of a successful business would bring rewards 
in which Glenn would also share.  Given the close family ties and the good relationship between the brothers it is hardly 
surprising that all family members pulled together to advance the business.  I accept that the arrangements made were informal 
and that the promise of reward was somewhat nebulous.  
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37 It was the case however that at that time Glenn was paid a flat hourly rate which I accept was common within the industry.  His 
job was to operate an excavator and to carry out maintenance and mechanical repairs on the plant owned by the business.  The 
method of tax deduction was discussed.  I accept that at about that time it was an industry standard for tax to be deducted using 
PPS.  There were perceived benefits for employers and employees.  It presented employers with simplicity.  Employees 
benefited by being able to income split and gain tax deductions to which employees would not otherwise have been entitled.  I 
find that the arrangement for the implementation of the PPS was at Trevor’s direction because he was implementing the 
“industry standard”.  I accept Glenn’s evidence that he was presented with a “fait accompli”. 

38 Consequently Glenn, together with this wife, created the business of Jade Earthmoving through which his hours worked were 
billed.  It is obvious that initially Glenn provided no more than his labour.  The formation of the business of Jade Earthmoving 
was nothing more than a vehicle to facilitate the industry standard of tax deduction by PPS. 

39 Glenn worked for Trevor initially in the partnership name of T & J Kershaw and later in the business name of Rock N Tails 
until that business was incorporated in the same name. 

40 Glenn commenced working as an excavator operator but as the business quickly grew, he was appointed RNT’s operations 
manager.  Glenn worked tirelessly without particular regard to pay or other conditions.  I accept that Glenn did not claim sick 
leave or annual leave.  That was in keeping with the industry standard and the billing arrangement.  Glenn was only paid for 
hours worked.  He worked long hours to do what was required for the advancement of the business in the expectation that he 
would one day benefit from a successful business.   

41 In about 1995 Glenn bought plant which was dry hired to RNT.  The purchase and subsequent hire of the plant to RNT was 
separate to Glenn’s work.  The dry hire of the plant was separately invoiced albeit through Jade Earthmoving.  The hire of the 
plant in my view is to be seen as distinct.  It was a separate enterprise which had no bearing on Glenn’s work. 

42 Throughout the 1990’s Glenn worked for Trevor in the advancement of RNT.  There was no concern for formality.  Glenn just 
did what needed to be done.  His brother trusted him.  Glenn worked the hours that were necessary to achieve the task at hand 
and in that regard was left to his own devices.  Glenn was free to arrange his work situation as it best suited him.  He could 
take time off if needed.  He could come and go as he pleased, subject always to ensuring that he did that which was required.  
If any extended period of leave was necessary such would be taken as required subject to Trevor being informed.  Those 
flexible arrangements are of the type that one would expect in a family situation.  Flexibility suited both parties.  There is no 
dispute about the fact that on 1 July 2000 Glenn became an employee and that his mode of remuneration and tax deduction 
changed.  That occurred because he did not meet the relevant test under the GST legislation for being a contractor.  
Notwithstanding that, his work situation before and after the onset of the GST remained constant.  

43 In about October 2002 Trevor and Glenn agreed upon an increase in the hourly rate and a reduction in Glenn’s work hours, 
however little else changed.  Glenn continued to operate with a high degree of autonomy. 

44 In mid 2003 the Respondent became Glenn’s new employer.  Glenn signed an Employment Tax Declaration form on 1 August 
2003 recognising that fact.  Notwithstanding that the legal entity which employed him had changed, little else changed.  Both 
RNT (except when under administration) and Sunvalley were controlled by his brother.  The personalities, the equipment, the 
work and such like remained constant.  Glenn continued his work in the same manner in which he had done for years. 

45 In October 2003 Trevor caused 3D Earthmoving (Pty Ltd) to be incorporated.  It seems that 3D took over the business operated 
by Sunvalley.  Although Glenn knew of the existence of 3D he was unaware that the same was a corporation.  He thought it 
was no more than a trading name.  He did not sign a new Employment Tax Declaration form.  He was unaware that his 
employer had changed.  What happened was that Sunvalley unilaterally transferred his contract of employment to 3D being 
something it was not entitled to do.  In those circumstances Sunvalley remained, until termination, Glenn’s employer. 

46 By late 2003 or early 2004, Glenn was in receipt of a salary of $109,200 per annum.  He was of the view that his salary was 
not commensurate with his efforts.  Accordingly at about that time he embarked upon the process of attempting to increase his 
rate of pay.  The pay issue ultimately led to dispute which was pivotal in the breakdown of Glenn’s relationship with Trevor 
and Julie.  It is obvious that Glenn thought that he was undervalued and underpaid.  On the other hand Glenn and Julie 
formulated the view that Glenn’s approach in demanding back pay equivalent to the incremental increases received by another 
employee was no more than a money grab aimed at lifting him and his wife out of their financial predicament.   

47 In an attempt to resolve their pay dispute and restore their relationship, Trevor and Glenn agreed to participate in mediation.  
Glenn asserts that the mediation session held on 31 December 2004 resulted in a concluded agreement between them 
concerning the matters in issue.  Trevor denies that.  Unfortunately I have not had the benefit of Dawson Elliot’s evidence as to 
what occurred.  Notwithstanding that, I am nevertheless satisfied that there was a concluded agreement reached on 
31 December 2004.  I do not accept that the parties left the meeting on the basis that Trevor was to make an offer in writing.  In 
my view the fact that Glenn abandoned his holiday plans and returned to Kalgoorlie in anticipation of resuming work is 
reflective of the concluded agreement.  Indeed his act constitutes part performance of the same.  It is most improbable for 
Glenn to have abandoned his holiday plans to return to Kalgoorlie in preparation to work if the issue remained in the air.  I am 
confident that the dispute had been resolved and the agreed terms simply awaited confirmation.  I find that it was agreed that 
Glenn’s remuneration was to be increased to $170,000 which included a $15,000 motor vehicle allowance subject to Glenn 
returning to work immediately.  I accept also that it was agreed Glenn would be paid $105,000 being equivalent to the amount 
received by his subordinate by way of incremental increases.  It is apparent that Glenn was not prepared to return to work until 
he had received written confirmation of the agreement.  I accept that it was agreed that Glenn would return to work 
immediately upon receipt of Trevor’s letter of confirmation.   

48 I infer that the payment of $105,000 remained a bitter pill for Trevor and Julie to swallow and that following the mediation 
session held on 31 December 2004 they balked at implementing what had been agreed.  Given the circumstances, distrust 
ensued and the relationship between Glenn and Trevor and his wife broke down irretrievably.  The inevitable consequence was 
that Glenn’s employment was terminated on 31 January 2005.  
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Determination 
1.   Was the Claimant an employee for the period up to July 2000? 
49 The Respondent submits that the fact that Glenn provided his labour through a partnership; issued invoices and was paid on a 

PPS basis all point strongly to the relationship being one of principal and contractor, rather than employer and employee.  
Further it submits that a consideration of the relationship reveals that RNT through Trevor exercised little, if any, practical 
control of Glenn’s work.  Glenn decided when, how and for how long he worked.  He did not complete time sheets and no 
record was kept of his hours worked.  He was paid a flat rate completely inconsistent with the position of an employee.  His 
hours fluctuated greatly from week to week.  There was no regularity in the hours worked.  The fact that Glenn ran his own 
business styled “Jade Earthmoving” is reflected in the fact that the business hired out equipment and that Glenn provided his 
own mobile phone and motor vehicle for the business.  Depreciation and other expenses were claimed in tax returns for those 
items.   Further the Respondent points out that Glenn never received paid annual leave or sick leave benefits.  If he did not 
work he was not paid.  He took time off as and when it suited him.  He simply, as a matter of courtesy, would advise his 
brother of when leave would be taken.  

50 The Respondent argues that the fact that Glenn remained a contractor when others moved to become employees in 1997-1998 
reflects the true intention of the parties.  It is argued that the arrangement between the parties was not a sham but rather a 
genuine arrangement with respect to which Glenn took advantage through his tax returns.   

51 The Respondent submits that the fact that Glenn became an employee on 1 July 2000 is irrelevant.  He only became an 
employee because he did not meet the relevant test under the new GST legislation for being a contractor.  That was a statutory 
test which had no direct bearing at common law. 

52 The Respondent points out that Glenn’s situation changed materially after 2000 in that he was paid a salary for which PAYG 
tax was deducted, a job description for his position was prepared, he filled in time sheets and was paid a fixed salary for 60 
hours of work, being substantially less than that invoiced by Jade Earthmoving.  

53 In United Construction Pty Ltd. v Birighitti 82 WAIG 2409 his Honour Sharkey P cited a number of principles which govern 
the determination of whether a worker is an employee or a contractor.  He said at page 2414; 

(a) Whether a worker is an employee is a mixed question of fact and law. 
(b) Ascertaining the terms of the contract and the correct inferences to be drawn from those terms, are 

questions of fact.  Whether or not the relationship arising from those terms is an employment 
relationship is a question of law (see Commissioner of Taxation (Cth) v J Walter Thompson 
(Australia) Pty Ltd [1944] 69 CLR 227 and Marshall v Whittakers Building Supply Co [1963] 
109 CLR 210 at 216-217 per Windeyer J and also Australian Timber Workers’ Union v Monaro 
Sawmills Pty Ltd (1980) 29 ALR 322 (FC) per J B Sweeney and Evatt JJ at pages 323-324). 

(c) (i) The nature of a contract of employment is to be ascertained from its terms, 
except when those terms are ambiguous or perhaps when they are a sham. 
(ii) The nature of the relationship between an employer and a worker is 
determined by a proper characterisation of the contract between them. 
(iii) Evidence relating to the subsequent conduct of the parties is admissible for 
the purpose of determining if the contract has been varied (see Australia Mutual 
Providence Society v Allan (1978) 52 ALJR 407 (PC) which was followed in Narich 
Pty Ltd v Commissioner of Payroll Tax (1983) 58 ALJR 30 (PC)). 

(d) As many contracts to perform work are informal or not reduced to writing, it is often necessary to 
consider the totality of the relationship to ascertain the true nature of the contract (see Connelly v 
Wells (1994) 55 IR 73 (CA) per Gleeson CJ at pages 74-75). 

(e) If the true parties to the contract are the employer and either a partnership or an employee 
corporation then it is very unlikely that the contract is an employment contract (see Australia 
Mutual Providence Society v Allan (op cit) (PC) at pages 410-411). 
However, if the alleged partnership (or the attempted “incorporation” of the worker) is a sham or 
was divorced from the reality of the relationship then it will not be a bar to a finding of an 
employment contract (see Cam & Sons Ltd v Sargent (1940) 14 ALJR 162). 
Remuneration of a worker need not be paid to the worker directly (see BWIU v Odco Pty Ltd 
(1991) AILR 239). 

(f) An express term in a contract indicating the nature of the relationship created by it will carry 
weight in determining whether the relationship is one of employment (see Stevens v Brodribb 
Sawmilling Co Pty Ltd (1986) 160 CLR 16 and Australia Mutual Providence Society v Allan (op 
cit) (PC)). 
This is especially true if the contract and relationship are otherwise ambiguous (see Australia 
Mutual Providence Society v Allan (op cit) (PC) and Narich Pty Ltd v Commissioner of Payroll 
Tax (op cit) (PC)). 

(g) However, a statement in a contract categorising the relationship as either one of employment or 
not does not determine the issue (see Cam & Sons Pty Ltd v Sargent (op cit)). 
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(h) If the expressed intention of the parties are a sham, or the evidence clearly establishes that the 
term categorising the relationship is misleading and contrary to the established facts then the term 
will be ineffectual (see Cam & Sons Pty Ltd v Sargent (op cit) at page 162 and also Neale v Atlas 
Products Pty Ltd [1955] 94 CLR 419 and also see Australia Mutual Providence Society v Allan 
(op cit) (PC)). 

(i) The parties cannot alter the substance or true nature of their relationship by such an express term 
(see Cam & Sons Pty Ltd v Sargent (op cit)). 

(j) An employee can arrange for remuneration to be paid by the employer to a partnership or a 
corporation without such arrangement affecting the nature of the relationship between the 
employee and the employee (see Burke v Reander Pty Ltd (1996) 69 IR 346 and Ellis v Saks 
Design Pty Ltd (1997) AILR 2963). 

(k) (i) In determining whether an employment relationship exists there is no single test to be 
applied. 
(ii) The correct approach is to consider a wide range of indicia, none of which is 
determinative by itself (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) per Mason CJ, 
Brennan J, Wilson and Dawson JJ and Deane J) (see also Hollis v Vabu Pty Ltd (Trading as Crisis 
Couriers) (2001) 181 ALR 263 (HC)) (see also Augustyn v Vistadale Pty Ltd as trustee for the 
Ranger Family Trust trading as Ranger Contracting (2002) 82 WAIG 939 (FB)). 
(iii) A considerable amount of discretion is left in the hands of the court determining the 
issue (see Articulate Restorations and Development Pty Ltd v Crawford (1994) 57 IR 371). 
(iv) It is fair to say that the courts engage in balancing a number of factors (see Stevens v 
Brodribb Sawmilling Co Pty Ltd (op cit)). 

(l) In ascertaining whether an employment relationship exists, the control test is “significant” and 
“remains the surest guide” (see again Stevens v Brodribb Sawmilling Co Pty Ltd (op cit)).  That 
test, however, is not the sole criteria and is not in itself sufficient to conclusively determine the 
nature of the relationship (see Queensland Stations Pty Ltd v Commissioner of Taxation (Cth) 
[1945] 70 CLR 539). 

(m) The mode of remuneration is one of the factors to be taken into account when determining if an 
employment relationship exists, but it is not alone determinative of that fact (see Stevens v 
Brodribb Sawmilling Co Pty Ltd (op cit) at pages 24 and 37, and see Queensland Stations Pty Ltd 
v Commissioner of Taxation (Cth) (op cit) also). 

(n) The provision of benefits commonly provided to an employee is relevant in determining if an 
employment relationship exists ((eg) holiday pay, long service leave, PAYE tax, etc). 

(o) Whether or not a worker is in business on his or her own account is irrelevant indicium in 
determining whether an employment relationship exists (see Marshall v Whittakers Building 
Supply Co (op cit)). 

(p) Whether or not a worker is “part and parcel” of an organisation is a factor to be taken into account 
when determining if an employment relationship exists (see Commissioner of Taxation (Cth) v 
Barrett [1973] 129 CLR 395). 
Put another way the question is whether the worker is an integral part of the business of he 
employer (see Commissioner of Taxation (Cth) v Barrett (op cit)). 

(q) Whether tax deductions are or are not made from the remuneration paid to a worker and the type 
of tax that is deducted from that remuneration is relevant in determining whether an employment 
relationship exists (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) and Climaze Holdings 
Pty Ltd v Dyson (1995) 13 WAR 487). 

(r) These factors are not determinative ((ie) whether tax is deducted on a PAYE basis or not) (see 
Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) per Wilson and Dawson JJ). 

(s) In certain circumstances it has been held that the weight given to those factors is slight (see 
Connelly v Wells (op cit) (CA) and see Re Porter; Transport Workers’ Union (1989) 34 IR 179 
per Gray J, and see also Australian Timber Workers’ Union v Monaro Sawmills Pty Ltd (op cit)). 
For example, if the parties have adopted a particular tax position based on advice from others, and 
if weight is to be placed on this indicium, then the court is assuming that the parties are 
complying with the laws (see Australian Timber Workers’ Union v Monaro Sawmills Pty Ltd (op 
cit) at pages 378-379). 

(t) Given the uncertainty of that assumption, heavy reliance should not be placed on those factors 
(see Re Porter; Transport Workers’ Union (op cit) per Gray J). 
On the other hand courts have been critical of workers who seek to claim the benefits of income 
tax laws by representing themselves as independent contractors yet who represent themselves as 
employees for the purpose of claiming a statutory or other benefits (see Barro Group Pty Ltd v 
Fraser [1985] VR 577 at 180, but see also Jennings Industries Ltd v Negri (1982) 44 ACTR 9 per 
Kelly J). 
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54 It will be obvious from the authorities that there is no single test to determine the issue of whether a worker is an employee.  It 
will be necessary to consider a wide range of indicia.  Whilst the control test is the most significant and remains the soundest 
guide, it is not the sole criterion.  In this matter, where the arrangement was informal and not reduced to writing, it will be 
necessary to consider the totality of the relationship to ascertain its true nature.   

55 From 1992 until termination Glenn was an integral part of the business.  He played a key role in generating goodwill for the 
benefit of Trevor and Julie’s business.  He did not concern himself with conducting or promoting his own business.  In reality 
he did not have a business.  He was paid a flat rate for the hours worked.  Such represented no more than payment for his 
labour.  He was not required to provide his own tools or equipment to carry out his job.  I acknowledge however that he used 
his own motor vehicle and mobile telephone in the performance of his duties.   

56 Until about 1995 when plant was acquired, Jade Earthmoving produced no income by way of profit.  The only income of the 
partnership was the receipt of payment in the nature of wages for hours worked by Glenn.  The partnership did not conduct a 
business.  From about 1995 until the dissolution of the partnership, it provided plant to RNT.  Glenn’s acquisition and dry 
hiring of plant to RNT through Jade Earthmoving was, in my view, a distinct enterprise separate from his work for RNT.  At 
that time Jade Earthmoving derived income from two sources being from the dry hire of plant and from Glenn’s labour.  In the 
circumstances he was in two distinct but concurrent relationships with RNT.  In one instance he hired plant to RNT and in the 
other he worked for RNT.  The relationships coexisted.  They were not mutually exclusive.  

57 In my view the evidence establishes that if it were not for the mode of payment and deduction of tax there would be no 
difficulty in finding that Glenn was an employee.  The adoption of PPS of tax deduction caused the creation of Jade 
Earthmoving for the sole purpose of facilitating the receipt of income from Glenn’s labour.  In those circumstances the creation 
of the partnership had little significance other than being a receptacle for the receipt of money earned.  It was only later that the 
partnership was, as part of a separate enterprise, utilised as a vessel for the receipt of income derived from the dry hiring of 
plant.  Glenn was clearly an employee when working as an excavator operator.  When he became RNT’s operations manager 
his role obviously changed.  In that capacity he functioned with a high degree of autonomy.  He was not required to fill in time 
sheets and was trusted with respect to claims made for hours worked.  In reality he was treated as any other senior executive 
would be treated.  Although autonomy is part and parcel of such a position, the employer’s right to exercise control always 
remains.  The worker in such circumstance is always subject to control and may be required to account if called upon to do so.  
Glenn was no different.  In his position of “operations manager” he always remained responsible and accountable to Trevor.  
That of itself was more in keeping with him being an employee rather than a contractor. 

58 The mode of payment and tax deduction must be carefully considered in determining whether there existed an employment 
relationship.  Jade Earthmoving rendered accounts to RNT calculated by reference to a flat hourly rate for work done by 
Glenn, which amounts were accepted and paid by RNT.  This enabled Glenn to submit partnership tax returns and present 
himself to the Australian Taxation Office as an independent contractor not an employee, and claim and obtain the entire 
income tax benefits attendant upon that status.  These facts tend to indicate that the relationship between the parties was 
intended to be that of principal and independent contractor.  On the other hand there was no change in the manner in which 
Glenn performed his work for RNT from 1 July 2000 onwards.  He performed exactly the same duties as an operations 
manager.  He took on no other business activity.  The grader which had been dry hired by Jade Earthmoving had been 
transferred to his second wife.  He accordingly did not have any direct involvement with that enterprise.  He worked full time 
and exclusively for RNT and later the Respondent.  The most significant change occurred on 1 July 2000 when the mode of tax 
deduction previously adopted could no longer apply.  That necessitated a change in accounting for the hours Glenn worked.  
He could no longer render accounts for hours worked and accordingly the keeping of time sheets was required by RNT so as to 
enable it to pay Glenn each pay cycle.  The keeping of time sheets was in substitution of the previous process and had no more 
significance than that. 

59 The Claimant’s agent submitted that the use of PPS is neither persuasive nor confirmatory of any intention to establish a 
subcontractor relationship because it is obvious that it was implemented to take advantage of the tax laws and to make the 
accounting process more convenient.  He says that there was no consideration given by either party to what the legal nature of 
the relationship was going to be.  Further that when examined objectively the notional subcontractor relationship between the 
parties must be seen as a sham, that is something false that is purported to be genuine.  In that regard for there to be a finding 
that the subcontract arrangement was a sham does not require the parties to have knowingly intended to deceive because that 
conclusion could be reached even if they were recklessly indifferent to, or ignorant about, the notional effect of the label they 
put on the relationship.  However I am satisfied that the parties did not intend to create a sham but rather that they adopted the 
PPS method of tax deduction because that was the way things were done in the industry back then.   I accept that it was 
perceived to be an industry standard.  Consequently, Trevor presented to Glenn that form of tax deduction as a fait accompli.  
It was administratively easier for him and I am sure that he thought that such would also be beneficial for Glenn in that it 
would bring tax benefits.  The mode of tax deduction had nothing to do with defining the relationship between them and all to 
do with administrative convenience.  Glenn worked for Trevor in the advancement of Trevor’s business.  He did not work for 
anyone else.  He had an expectation of regular weekly work on an ongoing basis.  Continuity of employment was a given.  
There was no suggestion that Glenn’s work was determinable at any stage at the whim of either party.  Both parties carried on 
as an employer and employee would under a continuing contract of employment.   

60 The evidence establishes that nothing really changed in Glenn’s situation from 1 July 2000 onwards, except for the treatment 
of his income tax.  The onset of the GST caused the parties to act appropriately given the reality that Glenn had always been an 
employee and that the PPS should not have been used in the first place.  The industry practice which had previously enabled 
employees including Glenn to inappropriately receive tax benefits of the type usually attendant upon contractors was brought 
to an end. 

61 Finally I need to make comment about the Respondent’s submission that the change in Glenn’s role from contractor to 
employee on 1 July 2000 is demonstrated by the preparation of a job description for his position and the requirement that he 
complete time sheets.  In that regard I am satisfied that the preparation of a job description for Glenn’s position had nothing to 
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do with a change in Glenn’s status but rather was something which became necessary for a tender process.  In any event the 
job description simply reduced to writing what had hitherto been Glenn’s functions and responsibilities as an operations 
manager. 

62 I find that Glenn had, at all material times, been an employee of T and J Kershaw, RNT and the Respondent.  
2. Did the Claimant have an annual leave entitlement in respect of the period July 2000 to July 2003 when there is no 

dispute that Rock N Tails Pty Ltd was the Claimant’s employer? 
63 It is not contested that the Claimant was RNT’s employee between July 2000 and July 2003.  Given that there is no evidence of 

an agreement made pursuant to section 8 of the Minimum Conditions of Employment Act 1993 (MCEA) for Glenn to forgo 
his entitlement to annual leave for an equivalent benefit; it is the case that he accrued an entitlement to annual leave for that 
period.  It appears he did not take annual leave during that period and therefore that he may be able to recover payment in that 
regard.  

3. If Glenn had any annual leave entitlement owing to him from RNT Pty Ltd as at 1 July 2003 in respect to any period of 
prior service as an employee, does this Court have jurisdiction to order Sunvalley Australia Pty Ltd to pay him with 
respect to such entitlement? 

64 The Respondent asserts that given the basis of Glenn’s claim is against Sunvalley for annual leave entitlements allegedly 
accrued whilst he was an employee of RNT, that this Court does not have jurisdiction to determine his claim in that regard.   

65 Section 5(1)(c) of the MCEA provides that the minimum conditions of employment which includes the right to annual leave, 
extend to and bind all employees and employers and are taken to be implied in “a contract of employment”.  Section 7(c) of the 
MCEA provides that where the condition is implied in a contract of employment it may be enforced under section 83 of the 
Industrial Relations Act 1979 (IRA) as if the conditions were a provision of an award, industrial agreement or order.  
Accordingly in order to enliven the jurisdiction of this Court Glenn must establish Sunvalley’s liability for any accrued annual 
leave pursuant to a contract of employment between them.   

66 The Respondent argues that it was not party to a contract of employment with respect to which the claim for annual leave prior 
to 1 July 2003 relates.  Whilst there was, from 1 July 2003 until termination a contract of employment between Glenn and 
Sunvalley that cannot be the source of Glenn’s claim against Sunvalley.  The entitlements allegedly accrued relate to Glenn’s 
contract of employment with RNT which has nothing to do with Sunvalley. 

67 Glenn on the other hand says that his claim for annual leave is based on an assignment of his contract of employment from 
RNT to Sunvalley and on an agreement made pursuant to section 8 of the MCEA of which the Deed between RNT and 
Sunvalley is evidence.  He points out that he and other RNT employees transferred their employment to Sunvalley.  The 
transfer of Glenn’s contract of employment and RNT’s obligations there under to Sunvalley was done with his consent.  It was 
a consensual assignment.  It follows that all obligations owing under the assigned contract were assumed by Sunvalley.  
Further he argues that by consenting to the transfer of those obligations from RNT to Sunvalley, he entered into an agreement 
with his employer to forgo the annual leave entitlements owed by RNT in return for an equivalent benefit.  The “equivalent 
benefit” was truly that because it was that Sunvalley Australia Pty Ltd would assume the obligations.  He argues that the 
agreement was in writing and satisfies section 8 of the MCEA.  He points out that the MCEA does not require the agreement to 
be executed by all the parties to it.  Furthermore Glenn points out that only an Industrial Magistrates Court can determine if 
Sunvalley owes any annual leave, the quantum thereof and make orders accordingly.  It has exclusive jurisdiction in that 
regard. 

68 In my view there are difficulties with the arguments that Glenn advances.  The primary difficulty is that the Deed (exhibit C8) 
is not a contract of employment.  Glenn is not party to it.  It contemplates new separate contracts of employment with 
“Transferring Employees” including Glenn.  The Deed did not reflect an assignment of employment.  The Deed acknowledged 
the release of all transferring employees from RNT’s employment from 30 June 2003.  The Respondent agreed to assume any 
employee entitlement owing by RNT as at 1 July 2003.  It confirmed the offer of employment to employees on the same terms 
and conditions previously offered by RNT. 

69 Glenn had no part to play in the agreement between RNT and Sunvalley as is reflected in the Deed.  His consent to the 
assignment was never sought, acquired or indeed given.  There was no transfer of employment.  He ceased working for RNT 
and commenced working for Sunvalley.  The Deed reflects that.  Further the Deed does not indicate or constitute an agreement 
of the type referred to in section 8 of the MCEA.  Glenn was not a party to the Deed.  In my view any agreement pursuant to 
section 8 of the MCEA requires it to be between an employer and employee, to be expressed in such terms and to be signed by 
both parties.  That did not occur in this instance.  No such agreement was made.  

70 I am in complete agreement with the submission made by the Respondent that this Court is without jurisdiction to determine 
that part of Glenn’s claim which relates to annual leave entitlements accrued whilst working for RNT.  It seems that Glenn’s 
recourse is against RNT. 

4.   Was Sunvalley Australia Pty Ltd the employer of the Claimant at the time of termination? 
71 The question is resolved in the affirmative.  Indeed the Respondent no longer takes issue with the fact that Glenn was 

Sunvalley’s employee at the time of termination.  Even if that concession had not been made the evidence before the Court 
would have enabled findings to have been made that Glenn was Sunvalley’s employee at termination. 

5.   If the Claimant was an employee prior to July 2000 had the Claimant on 31 January 2005 completed 10 years or more of 
continuous long service leave within the meaning of the Long Service Leave Act 1958? 

72 Section 6(4)(i) of the LSLA deems employment to be continuous when there has been a transmission of business from one 
employer to another and an employee of the transmittor becomes an employee of the transmittee.  The Respondent does not 
take issue with the jurisdiction of this Court to determine the claim for long service leave, insofar as the Claimant can base his 
claim on a transmission of business as provided for in the LSLA rather than the Deed. 
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73 Relevantly subsection 6(4) of the LSLA provides: 
(4)(i) Where a business has, whether before or after the coming into operation hereof, been transmitted 

from an employer (herein called “the transmittor”) to another employer (herein called “the 
transmittee”) and an employee who at the time of such transmission was an employee of the 
transmittor in that business becomes an employee of the transmittee-the period of the continuous 
employment which the employee has had with the transmittor (including any such employment 
with any prior transmittor) shall be deemed to be employment of the employee with the 
transmittee. 

  (ii) In this subsection “transmission” includes transfer, conveyance, assignment or succession, 
whether voluntary or by agreement or by operation of law, and “transmitted” has a corresponding 
meaning. 

74 The evidence overwhelmingly establishes that the earthmoving business in which Glenn was employed was transmitted from 
the partnership T and J Kershaw to RNT and then onto the Respondent.  The question remains however as to whether Glenn 
was continuously employed in that business. 

75 Pursuant to section 6 of the LSLA an employee’s employment is deemed to be continuous notwithstanding certain absences 
from duty.  All absences authorised by an employer can be taken into account as part of an employee’s continuous service (see 
section 6(2)(d) of the LSLA).  The evidence establishes that all of Glenn’s absences on leave including his extended period of 
sick leave were authorised.  Section 6(1)(b) of the LSLA does not prevent an employer from authorising the taking of more 
than 15 days sick leave each year.  In such circumstances section 6(2)(d) of the LSLA has application to deem all such 
authorised leave taken to be part of the employees’ continuous service.   

76 The evidence establishes that Glenn was in continuous employment from early 1992 at the very least until termination on 31 
January 2005.  It follows that Glenn had completed ten years or more of continuous service at the time of his termination 
having worked in the earthmoving business for T and J Kershaw, Rock N Tails Pty Ltd and Sunvalley Pty Ltd.  There was no 
break in his continuity of service.  He remained an employee throughout.  Even in 2002 during his extended absence because 
of sickness, he continued to be treated as an employee and was paid as such.  Glenn’s absence was approved and encouraged to 
assist him in his rehabilitation and return to active duty.   

77 It will be obvious from what I have said that Glenn was in the continuous service of the Respondent for more than ten years. 
6.   If the Claimant had, at the time of his termination of employment on 30 January 2005, completed 10 years or more of 

continuous service within the meaning of the terms in the Long Service Leave Act 1958, was Sunvalley Australia Pty Ltd 
liable to pay the Claimant anything in the way of long service leave benefits? 

78 The Claimant abandons any claim for long service leave entitlement in excess of twelve years continuous service.  Given that 
the claim is limited to twelve years service there can be no difficulty, given my earlier findings, in concluding that Glenn has 
completed or is deemed to have completed twelve years of continuous service with respect to which the Respondent is liable.  
Sunvalley was the last in line of transmittees that conducted the business in which Glenn had been employed. 

7.   If there are any entitlements owing, at what rate of pay should they be calculated? 
79 It is common ground that prior to 31 December 2004 Glenn’s salary was $109,000 a year.  However on 31 December 2004 an 

agreement was reached that his salary would be increased to $155,000 per annum.  It was also agreed at that time that he was 
to be paid an additional amount of $15,000 per annum by way of car allowance.  As indicated earlier, I find that the agreement 
reached on 31 December 2004 was a concluded agreement which was operative and not contingent upon any particular event.  
It was operative upon termination.  The agreement had not been rescinded or rendered inoperative.  It follows that Glenn’s 
annual salary at termination was $170,000 which included the $15,000 motor vehicle allowance.  Section 9(2) of LSLA 
provides that where payment in lieu of long service leave is made the employee is deemed to have commenced leave 
immediately prior to termination.  Accordingly, the question to be asked is what was Glenn’s rate of pay at that time?  The 
answer is $170,000 per annum.  That is the rate at which he would have been paid had he taken long service leave.  There can 
be no doubt that the $15,000 vehicle allowance would have been rolled up with his salary to provide the annualised figure of 
$170,000 apportioned each pay period.  

Conclusion 
80 This Court lacks jurisdiction to determine the issue of annual leave entitlements accrued by the Claimant with respect to his 

employment by T and J Kershaw and Rock N Tails Pty Ltd. 
81 Insofar as his claim for annual leave relates to the Respondent for the period July 2003 until termination, it has not been 

established that there has been a failure on the part of the Respondent to pay the Claimant’s entitlements in that regard.  
82 The claim with respect to long service leave is made out.  Pursuant to section 8(3) of the LSLA the Claimant’s entitlement is 

calculated as follows: 
12 ÷ 15 x 13 = 10.4weeks x $3,269.2308 ($170,000 ÷ 52) = $34,000.00   

83 The Claimant is accordingly entitled to payment with respect to untaken long service leave in the amount of $34,000.00. 
84 I will now hear from the parties regarding the orders to be made.  
G Cicchini 
Industrial Magistrate 
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Decision 
1 This is an appeal by Holdfast Carpentry (the Applicant) against a decision that it is required to register as an employer under 

the Construction Industry Portable Paid Long Service Leave Act 1985(CILSL)(the Act) and make payments to the 
Construction Industry Long Service Leave Payments Board (Respondent). 

2 Section 50 of the Act allows a claim arising out of a requirement to register to be heard and determined by a Board of 
Reference constituted under the Industrial Relations Act 1979. 

3 The Act has been established to enable employees who work in the construction industry to achieve an entitlement to long 
service leave, notwithstanding that the accumulated period of entitlement to qualify for long service will be time worked on 
construction sites for varying employers. 

4 Owen J stated in an unreported decision of the WA Supreme Court, Library No 920130, 4 March 1992; Construction Industry 
Long Service Leave Payments Board & Precision Corporation Pty Limited. 

The Act embodies the concept of providing long service leave based on service to an industry 
rather than service to a single employer.  Instead of being eligible for long service leave after 
fifteen years of service to one employer, employees in the construction industry become eligible 
after fifteen years in the industry. 
The legislation provides for a portable long service leave scheme for employees who may move 
from one employer to another or others but remain within the construction industry. 

5 To be eligible for benefits under the scheme, employees must be registered pursuant to s.21 of the Act and all employers in the 
construction industry must be registered pursuant to s.30 and via s.34 make financial contributions to the Respondent.  The 
monetary scheme requires employers in the construction industry to contribute to the CILSIL Act (the Respondent) on behalf 
of employees on any project so as to enable an employee who works for a the qualifying period whilst remaining in the 
industry to achieve a period of and receive long service leave payment. 

6 The matter before this Board requires that an assessment of the Applicant’s business needs to be determined as case law 
suggests, on two fundamental criteria. 
1. The employer must employ employees within the construction industry. 
2. The employer must be an employer within the construction industry. 

7 His Honour Justice Ipp addressed these issues in Aust-Amec Pty Ltd t/a Metlab Mapel & SRC Laboratories and others –v- 
Construction Industry long Service Leave Payments Board;(1995) 62 IR 412 at 418 and 420.  Where his Honour states that 

an employer, as defined, means……a person who “engages persons as employees in the 
construction industry”…but must also by reason of requirements of s.30(1), be an employer in the 
construction industry….. 

8 The definition of “construction industry’ as prescribed by section 30(1) of the Act states: 
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“Construction Industry” means the industry – 
(a) of carrying out on site the construction, erection, installation, reconstruction, re-erection, renovation, alteration, 

demolition or maintenance  or repairs to any of the following: 
(i) buildings’ 
(ii) …….. 

9 In addition Ipp J further states at 62 IR at 420 
“The requirement to register is, by s.30 (1), imposed on an employer “in the construction 
industry (whether or not he carries on any other business)”….’in” as it seems to me to have a 
narrower meaning than the words “relating to” which are contained in the definition of 
“employee”...  The former phrase is of wider import than the latter.  This is an important guide to 
the construction of the Act on this question.  It indicates that the legislation intended that the 
obligation to register would be imposed on a more limited class of persons than those whose 
business merely relates to the construction industry. 
It seems to me that the requirement to register is imposed only on employers, as defined, whose 
business can be classified as falling within the construction industry itself.  Those persons whose 
business merely relates to the construction industry are not obliged to register as employers, even 
though they may engage persons as employees in the construction industry”… 

10 The Board was not required to determine if the Applicant operated within the construction industry in this instance, as the 
Applicant conceded, in his evidence that under statute, industry and award coverage he operates within the construction 
industry.   

11 Therefore, the issue before the Board was to make a finding of fact if the Applicant engaged ‘employees’ within the meaning 
of the Construction Industry portable Paid Long Service Leave Act 1985 and if those said ‘employees’ engage in work in a 
prescribed classification within a prescribed award. 

12 The relevant provisions of the Act are as follows: 
3(1) …. 

‘employee’ means, subject to subsection (3) 
any person who is employed under a contract of service or apprenticeship 
in a classification of work referred to in a prescribed award relating to the 
construction industry that is a prescribed classification 

‘employer’ means, subject to subsection (3) 
a natural person or firm or body corporate, as the case may be who or 
which engages persons as employees in the construction industry but does 
not include a Minister, authority or local government prescribed under 
subsection (4)(c) 
…… 

13 3(4) The regulations may prescribe – 
(a) any classification or work referred to in a prescribed award to be a prescribed classification of work 

for the purposes of the definition of ‘employee’ 
(b) any award made with respect to employment in the construction industry to be a prescribed award for 

the purposes of this Act. 
14 The Board therefore undertook to evaluate the submissions of the Applicant with respect to the status of employment that 

existed between Holdfast Carpentry and those parties engaged; and determine on the finding of fact whether the true legal 
relationship between the parties was that of employer and employee or principal and independent contractor. 

15 The Board considered the industry in which the Applicant operates by looking at the common object or purpose intended to be 
achieved by the combined effort of the employer and its workforce. As the High Court observed in Stevens v Brodribb 
Sawmilling Company Pty Ltd ((1986) 160 CLR 16; and later in Hollis v Vabu Pty Ltd (2001) 207 CLR 21 the existence of 
control, though significant, is not the only criteria in which to measure whether a relationship is one of employment.  Relevant 
indicia should include, but not limited to: 

• Hours of work; 

• Obligation to work; 

• Provision of holidays; 

• Deduction of tax; 

• Capacity to delegate work; 

• Mode of remuneration;  

• Maintenance of equipment. 

• Direction of tasks; 

• Training (if any); 
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• How and where does worker fit in the business; 

• Workers capacity to generate income and business independently.  
16 The correct approach is to consider a wide range of indicia, none of which is determinative by itself; the shift in emphasis in 

the control test from one of actual control, to the right to exercise it, however, is a critical factor. 
17 In this matter, where the relationship is informal and not reduced to writing, it will be necessary to consider the totality of the 

relationship to ascertain its true nature. 
Claim 
18 The Applicant, Holdfast Carpentry operates as an independent contractor, undertaking general carpentry functions to registered 

building companies.  As part of his business he engages workers to undertake specific tasks in order to meet operational 
demand on various building sites. 

19 Evidence provided by the Applicant who is the sole proprietor, indicated that he engaged both tradesman and labourers on a 
daily basis with remuneration negotiated daily.  All work was formalised through the Applicant who designated tasks 
depending on the particular requirements and available working crew on any given day. 

20 In his statement he informed the Board that he clearly understood the difference between the employment of workers under a 
sub-contract basis and that of a contract of service for an employee.  He added that he had taken time to investigate the 
difference at the inception of his business. 

21 He advised that all workers were engaged as subcontractors, they were required to have an ABN number in accordance with 
taxation regulations.  Tradesmen were required to provide their own ‘tools of trade’ undertake and complete tasks to the 
standard of a tradesman skill. They were required to meet the quality control standards in accordance with the Australian 
Building Code and operated independently from the Applicant either on the same or other building sites as the situation 
demanded. 

22 In respect to the engagement of a labourer, these workers would provide their labour and work with the Applicant on site 
where they would be instructed in how to complete a task and supervised during the course of a work day. 

23 Weekly Tax Invoice/Statements were submitted at the end of each week by all workers, who were paid in accordance with the 
details recorded on the invoice at an hourly/daily rate referenced to the number of hours worked. 

24 The Board questioned the Applicant as to the capacity of each worker to be able to determine if and when he wanted to work; 
and were advised that should a worker decide that some tasks or aspects of a job were not going to be completed or undertaken 
either the Applicant did the job, or, alternatively the hourly rate of remuneration was re-negotiated. 

25 The Applicant provided a list of workers he had engaged over the preceding year. It is marked as ‘Schedule A’ in his 
submissions.  Schedule A identifies the type of service provided and the context of the engagement between the parties.  In 
effect each and all arrangements were verbal agreements between the parties; with two exceptions where the terms are 
submitted to written agreement and signed by the worker. 

Response 
26 The Respondent (CILSLPB) contends that the Applicant (Holdfast Carpentry) is a sole trader who operates a carpentry 

business in the Building Trades’ Construction Industry.  As was conceded from the Applicant’s submission there is no dispute 
that work performed by the Applicant falls within the definition of “construction industry” in the Act. 

27 The Applicant contracts to various builders to perform carpentry services on residential homes such as roofing new homes and 
renovations and additions to existing homes. 

28 The Respondent argues that the Applicant has employees who work in classifications of work referred to in a prescribed award 
relating to the construction industry.  Regulation 3(4)(b) states “any award made with respect to employment in the 
construction industry to be a prescribed award for the purposes of this Act.”(op cit) 

29 Evidence from the Respondent went to the nature of the work on which the employees were engaged in whilst on the building 
sites.  These included tradesman operating as carpenters together with builders’ labourer or hammer hands.  

30 Hammer hand, Carpenter and Joiner are prescribed classifications within the Building Trades (Construction) Award 1987 
which is a prescribed award  for the purposes of sub-section 3(4) and (b) of the Act. The type of work undertaken falls within 
the classification described as ‘employees’ in the construction industry for the purposes of the Act.  An ‘employee’ is a worker 
engaged by the Applicant operating under a contract of service at all material times. 

31 The Commission in Court Session in Construction Industry Long Service Leave Payments Board v Positron Pty Ltd(1990)70 
WAIG 3063 at 3064 observed that the question is whether an employee (as defined) undertakes work in a classification which 
is a prescribed classification in a prescribed award.  Neither the employee nor the employer need be bound by the prescribed 
award. 

32 The Respondent argued that the terms of engagement were determined by the Applicant, in so far as, he would not engage 
workers unless they provided an ABN number provided by the Tax Dept and that they would be paid on an invoice provided at 
the end of each week; whereby each invoice identified the number of hours worked against the hourly or daily rate of wage. 

33 In reality the tax invoice directly related to the timesheet that was required to be maintained by each worker and in addition, 
remuneration was directly related to the hourly rate of wage set for each job. As determined in Hollis v Vabu Pty Ltd (2001) 
207 CLR 21. The nature of a contract of employment is to be ascertained from its terms, when those terms are ambiguous the 
relationship between an employer and a worker establishes the proper characterisation of the contract between them.  The label 
the parties attach to their relationship is not determinative. 
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34 The Respondent tendered evidence to the Board (Ex B1) a letter to the Applicant dated 6 May 2005.  “Notice: Employer 
Registration- Construction Industry Portable Paid Long Service Leave Act 1985” identifying requirements under the Act and 
requiring the Applicant to provide specific information. 

1. Is your firm already registered with the Board under this business name? Yes/No: 
Response – NO 

2. What is the structure of your firm? 
Company; Partnership; Sole Trader; 
Response – SOLE TRADER 

3. Do you engage any salary/wages employees or hourly/daily rate labour only workers onsite?  Yes/No:   
Response – YES 

4. If yes, what type of work do they do? (bricklaying, carpentry, electrical, labouring etc) 
Response – LABOURER 

5. Do you engage any bona fide sub-contractors?  Yes/No: 
Response – NO.   

6. What type of work is your firm engaged in? 
Response – CARPENTRY 

35 The Respondent contends that the Applicant of his own volition provided the details that truly reflect the structure and nature 
of his business.  The nature and operation of the workers engaged directly promoted the viability and success of his business 
and that the tasks and conduct of the workers is accurately characterised as a contract of service. 

36 The Board took the view that the broadest approach to “employee” should be considered in finding the true legal relationship 
between the parties and undertook to review the definition of ‘employee’ from a number of industrial statutes’. 

37 The Workers Compensation and Injury Act 1981 and the Superannuation Guarantee (Administration) Act 1992 (Cth) were 
considered to be the most relevant industrial instruments to draw an analysis due to the obligation of the Applicant being 
bound by the provision of each of these statutes. 

38 This analysis although a neutral factor in this matter provided the framework in determining the meaning of a relationship of 
employer and employee. 

39 The Workers Compensation and Injury Act 1981 Act provided that: 
the term “worker” save as aforesaid, also includes —  
(a) any person to whose service any industrial award or industrial agreement applies; and 
(b) any person engaged by another person to work for the purpose of the other person’s trade or 

business under a contract with him for service, the remuneration by whatever means of the person 
so working being in substance for his personal manual labour or services 

In addition, the Superannuation Guarantee (Administration) Act 1992 (Cth) 
Section 12 states: 

Interpretation: employee, employer 
12(1) Subject to this section, in the Act, employee and employer have the ordinary meaning ….. 

(a) expand the meaning of those terms; and 
(b)  make particular provision to avoid doubt as to the status of certain 

persons. 
……… 

12(3) If a person works under a contract that is wholly or principally for the labour of the 
person, the person is an employee of the other party to the contract.  

40 As previously mentioned in Stevens v Brodribb Sawmilling Company Pty Ltd and Hollis v Vabu Pty Ltd the whole of the 
relationship between the parties must be considered.  However, the ‘control test’ remains the soundest guide in determining 
whether the relationship between the parties is that of employer and employee, but not regarded as the sole criterion.  
Additional important factors will be whether a person is acting on his own behalf or simply as a representative of an employers 
business.  Or whether or not a worker is ‘part and parcel’ of the employers business is a factor determining if an employment 
contract exists (Commissioner of Taxation (Cth) v Barrett [1973] 129 CLR 395) 

41 All these factors were reviewed by the Board in considering the submissions of both parties and based on those submissions 
and evidence lead by the parties the Board identified the following facts: 

• The Applicant is by definition an “employer” as in the meaning of the Act; 

• The Applicant does operate in the “construction industry” as in the meaning of the Act; 

• The Applicant does engage “employees” as in the meaning of the Act. 
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42 As a consequence, the Board finds that the Applicant is required to register under section 30 of the Construction Industry 
Portable Paid Long Service Leave Act 1985 and subsequently make contributions pursuant section 34 to the Respondent in 
respect of each person employed by him as an employee. 

SUSAN BASTIAN 
CHAIRPERSON 
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Order 
WHEREAS on 29 April 2005 an appeal was lodged in the Commission pursuant to section 33P of the Police Act 1892 ("the Act"); 
AND WHEREAS at the request of the appellant and pursuant to section 33T(3) of the Act the Commission adjourned the appeal for 
12 months pending District Court proceedings; 
AND WHEREAS on 1 August 2006 a conciliation conference was held before the Western Australian Industrial Relations 
Commission ("WAIRC"), at the conclusion of which the appeal was adjourned unresolved; 
AND WHEREAS on 4 September 2006 the appellant advised the WAIRC that he no longer wished to proceed with the appeal; 
AND WHEREAS on 4 September 2006 the WAIRC wrote to the appellant requesting that a Notice of Discontinuance be filed by 
18 September 2006; 
AND WHEREAS there was no such Notice of Discontinuance filed; 
AND WHEREAS the WAIRC wrote to the appellant on 28 September 2006 listing the appeal for mention only on 31 October 
2006; 
AND WHEREAS there was no contact from the appellant and no appearance at the hearing on 31 October 2006; 
AND HAVING HEARD Ms S. Sang (of counsel) on behalf of the respondent; 
NOW THEREFORE, the WAIRC, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders -  

THAT the appeal be and is hereby dismissed. 

(Sgd.)  A R BEECH, 
Chief Commissioner. 

 On Behalf of the 
[L.S.] Western Australian Industrial Relations Commission. 
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applied - Applicant not harshly, oppressively or unfairly dismissed - Application dismissed - Order 
issued - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr A Cameron of counsel 
 

Reasons for Decision 
1 The applicant in this matter claims that on or about 1 February 2006 he was harshly, oppressively and unfairly dismissed from 

his employment by the respondent as an Emergency Services and Security Advisor.  The applicant now brings this 
application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The respondent wholly denies the applicant’s 
claim and says that he was dismissed for misconduct by breaching the respondent’s site safety procedures in relation to fitness 
for work.   

Factual Background 
2 The applicant was the only person to give evidence on his behalf.  He testified that he commenced employment with the 

respondent as an Emergency Services and Security Advisor pursuant to a written contract of employment a copy of which 
was tendered as exhibit R2.  As an Emergency Services and Security Advisor the applicant’s main duties involved the 
supervision and coordination of security and first aid personnel and processes; the investigation and implementation of 
security issues and measures; project management; and assisting with coordination and training of volunteer fire and rescue 
personnel.  The applicant was based at the respondent’s Kalgoorlie nickel smelter and Kambalda nickel concentrator.  Prior to 
his employment as an employee of the respondent, the applicant had some experience on the respondent’s site as a contractor.   

3 The events leading to the applicant’s dismissal took place on the evening of Tuesday 3 January 2006.  The applicant testified 
that early that evening one of the applicant’s subordinates, who was an Emergency Response and Security Officer, was 
subjected to a random fit for work test and returned a positive result for alcohol.  It was common ground that the position of 
Emergency Response and Security Officer is a safety critical position as in the event of a site safety incident, those officers 
are required to coordinate the appropriate emergency safety response.   

4 The applicant was advised of the officer’s failure of the fit for work test.  Whilst the employee was directed to return home in 
accordance with the respondent’s fit for work policy entitled “Management of Persons with Alcohol and Other Drug Related 
Issues Procedure” (“the Policy”) and related procedures the applicant informed the employee that she could return to work 
later that evening on night shift if she returned a negative breath sample for alcohol.  The employee concerned was also drug 
tested as well as alcohol tested in accordance with the Policy, prior to being sent home.  It was the applicant’s testimony that 
the person who carried out the drug and alcohol test informed him that the officer concerned also was worried that she may 
return a positive drug test for a prohibited substance.  

5 The Emergency Response and Security Officer returned to the work site at approximately midnight on 3 January.  The 
applicant administered a breath test for alcohol which returned a negative result.  Because the result was negative, the 
applicant let the employee return to work because of a shortage of staff on night shift that day.  He was also of the view that 
he could not act on the suggestion that the employee may be influenced by drugs because there was no positive test result to 
that effect and there may be privacy concerns. 

6 According to the applicant he informed the Occupational Safety and Health Nurse of what had occurred that evening and also 
that the employee had expressed some concern that she may test positive to drugs. At about 1–2pm the next day on 4 January 
2006, the applicant testified he was informed by the Occupational Safety and Health Nurse that the employee, who he had 
sent back to work the previous evening and had worked during the night shift, had tested positive for drugs.   
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7   The applicant was contacted by his supervisor Mr Finlayson who is the Emergency Management System Coordinator for the 
respondent.  Mr Finlayson informed the applicant that he was being stood down pending an investigation.  The applicant 
queried what the investigation was about but he was told that he could not be informed of the detail.  A meeting took place 
between the applicant, Mr Finlayson and Ms Spittle the Human Resources Coordinator.  This meeting took place on 
6 January 2006.  The purpose of the meeting was to enquire into the circumstances of the Emergency Response and Security 
Officer’s return to work in apparent breach of the Policy on 3 January 2006.  The applicant testified that he explained at the 
meeting that he understood that it was a common practice for employees to come back onto site if they have previously been 
sent home but returned and provided a negative sample for alcohol.  It was the applicant’s evidence that he informed the 
meeting that although he had been told that the employee concerned was worried about returning a positive sample for drugs, 
unless the test results had come in, it would be “illegal” to prevent her returning to work on that basis and would involve a 
breach of privacy.  It would appear that the first meeting primarily involved the circumstances of the failure of the fitness for 
work test under the Policy by the Emergency Response and Security Officer concerned. 

8 There was a further meeting between the applicant, Mr Finlayson and Ms Spittle on 11 January 2006.  The applicant had a 
witness present with him for this meeting.  The applicant was informed that the issue was serious and may lead to discipline 
including termination of employment.  Mr Finlayson asked further questions following the earlier meeting with the applicant, 
in particular the applicant’s understanding of the Policy and drug and alcohol testing procedures.  An issue also appeared to 
be when the applicant became aware that the Emergency Response and Security Officer had expressed the opinion that she 
would also fail a drug test.  During the course of this meeting, the applicant testified that he again informed those present that 
there had been a practice in the past whereby employees had returned to work after having initially failed an alcohol breath 
test and that there was confusion as to the relevant standards and procedures.  In particular, the applicant referred to the 
“various policies and testing procedures” which on his evidence had caused some confusion in the workplace. 

9 A final meeting took place on 12 January 2006.  As well as the other attendees, that meeting was attended by Mr Prove the 
relevant departmental manager.  At this meeting an outline of the respondent’s investigation was given to the applicant and he 
was given a further opportunity to say anything further as to the subject of the inquiry.  As with the previous meeting, the 
applicant was also informed that the respondent regarded the matter seriously and disciplinary action could range from 
counselling to termination of employment.  The applicant said that after the meeting adjourned for about 30 minutes it 
reconvened and Mr Prove informed him that in all of the circumstances the respondent’s decision was to terminate his 
employment.  As it turned out, the applicant was offered the opportunity to resign as an alternative to dismissal, which he 
elected to take up.   

10 After the termination of the employment, the applicant testified that he obtained other work almost immediately with a 
contractor working on the respondent’s site but as his authority to be on the site had been revoked that could not continue.  
The applicant obtained some short term work in South Australia and returned to Western Australian when on 7 August 2006 
he obtained another position as a security officer with another mining company.  In the final analysis, the applicant said that 
whilst he admitted it was an error of judgement to let his subordinate Emergency Response and Security Officer return to 
work in the circumstances, he otherwise had a very good employment record and did not consider that his actions warranted 
dismissal.  He seeks reinstatement. 

11 There were a number of matters raised with the applicant in cross-examination.  The applicant accepted that his contract of 
employment with the respondent required him to be familiar with and to abide by at all times the respondent’s workplace 
policies and procedures.  Two photos were put to the applicant, which were tendered as exhibits R1 and R3 respectively.  
Exhibit R1 was accepted by the applicant as a photograph of the drug and alcohol testing area that the applicant was familiar 
with.  He also accepted that exhibit R3 was an enlarged copy of the “BAC Test Procedure” that was posted on the wall in the 
drug and alcohol testing area, plainly visible to see, and which is depicted in the photograph exhibit R1.  The applicant also 
accepted that he had received training in the operation of a hand held breathalyser unit and had been certified as competent by 
an assessor on 2 May 2003 as set out in a “skill sheet” tendered as exhibit R5.  Importantly for present purposes, the skill 
sheet signed by the applicant, at “task 5”, sets out the actions to be undertaken if an employee returns a positive result.  Those 
actions include: 

 “5. State the following actions if positive result returned: 

• Continue to obtain urine test 

• Retest BAC in 15 minutes to confirm result 

• If confirmatory result is positive notify supervisor and OHN 

• Assist in arranging safe transport home. 

• Inform individual that they may not return to work until they have returned a negative result (Urine 
and breath) have (sic) contacted the OHN.” 

12 As to exhibit R3 the BAC test procedure, the applicant acknowledged that he was aware of the steps under the heading 
“POSITIVE TESTS” which are set out as follows: 

“POSITIVE TESTS 

• A urine test must be taken to complete testing. 

• Record the breath test result on the form and retest in 15 minutes for final result, record final result 
on form. 

• If final result is positive notify the supervisor to attend and assist in arranging transport home. 
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• Contact the OHN to follow up. 

• May not return to work for the rest of the shift and must contact the OHN before returning to work.” 
13 In connection with this procedure, the applicant conceded that he was aware there should be no return to work for the rest of 

the shift for an employee who has tested positive to alcohol.  The applicant also conceded that in this particular case he did 
not make contact with the Occupational Safety and Health Nurse before the Emergency Response and Security Officer 
returned to work at about midnight on 3 January 2006. 

14 Whilst the applicant acknowledged these matters put to him in cross-examination, he maintained that the policy and 
procedures did not reflect what he understood to be common practice in that employees have returned to work on the same 
day as returning a negative breath test result after for example, consuming some food.  Whilst maintaining there was this 
inconsistency, the applicant also testified that at no time had he raised this apparent breach of procedure with Mr Finlayson or 
any other more senior officer of the respondent.  The applicant also accepted that the respondent’s work site, given the 
presence of very hazardous chemicals, was potentially a dangerous location and that equally importantly, a person occupying 
the position of an Emergency Response and Security Officer, by the nature of their duties, needs to be in the best state for 
work in the event of the need to coordinate an emergency. 

15 The respondent’s case was in essence that the applicant, as a person in a responsible position, deliberately and knowingly 
contravened the respondent’s policies and procedures concerning drug and alcohol testing. 

16 Counsel for the respondent Mr Cameron, called evidence from four witnesses.  These included Ms Gianni and Ms Whitehead, 
who were past and present Occupational Safety and Health Nurses employed by the respondent.  Also called were Messrs 
Finlayson and Prove. 

17 Ms Gianni is currently self employed but previously was employed by the respondent as an Occupational Safety and Health 
Nurse.  Part of her responsibilities involved providing instruction on the proper use of the hand held breathalyser equipment.  
Ms Gianni testified that she always instructed those conducting tests that before an employee returns to the workplace after 
testing positive, they must return a negative breath and urine test as well as have a return to work plan prepared in conjunction 
with the Occupational Safety and Health Nurse.  Exhibit R5 was put to Ms Gianni who testified that it was she who provided 
the instruction to the applicant and it was her signature as the assessor which appears on the document.  Her evidence was that 
she was not aware of any practice that was at odds with the procedure set out in exhibit R5 and she certainly was not aware of 
an employee being sent off site for a negative test and then returning to site in breach of the procedure to return a negative 
urine test, before recommencing employment.  Ms Gianni was also not aware of any case where an employee had returned to 
work prior to a management plan having been put into effect. 

18 Ms Whitehead is presently employed by the respondent as an Occupational Safety and Health Nurse at the nickel smelter.  
She outlined the testing procedure as she understood it and confirmed that if an employee has a positive test they are required 
to leave the site and may not return to work until they have delivered a negative breath and urine test and also have a return to 
work plan prepared.  Ms Whitehead testified that she is always involved in preparing the management plan, which generally 
involves the employee concerned, herself, the relevant supervisor and a human resources representative.  She described this 
process as “routine”. 

19 Whilst Ms Whitehead did agree that on occasions there had been some confusion in the past with communication about the 
drug and alcohol policies, she said there was no confusion about the procedure for return to work and she was not aware of 
anyone who had failed a breath test and then had returned to work without complying with the prescribed procedure. 

20 Mr Finlayson gave evidence about his involvement in the investigation into the applicant’s conduct.  He testified that he 
interviewed the Emergency Response and Security Officer concerned who said she informed the applicant via the person 
administering the test that she would “go for drugs”.  Mr Finlayson said that the enquiries that they undertook, which 
involved interviewing the Emergency Response and Security Officer concerned and the employee who tested her, who in turn 
spoke with the applicant, confirmed the allegation that the applicant was aware that the employee would more than likely fail 
a drug test prior to her returning to work on 3 January 2006. 

21 Mr Finlayson outlined briefly the procedure that the respondent undertook to investigate the allegations and said that it was 
made clear to the applicant that the situation was serious and that it may warrant termination of employment.  The applicant 
was invited to have a witness present at the various interviews.  He also testified that the applicant’s various allegations that 
he raised in the interviews, in particular that employees had returned to work without the testing procedure being followed, 
were investigated and the applicant’s claims could not be substantiated.  He said that this was in part why the process took 
some days to complete.  From the respondent’s point of view, the conduct of the applicant was serious because it 
demonstrated a failure in his duty of care as a supervisor of other employees and he jeopardised the safety of employees and 
the site generally.  Mr Finlayson gave evidence about the nature of the site being a hazardous work environment with the 
presence of toxic gases and molten metals.  He also said that the position held by the Emergency Response and Security 
Officer concerned in the gate house, was a safety critical position and if that person was not completely fit for work, then 
serious consequences may follow if there was an emergency. 

22 The role of Mr Prove was primarily to oversee the investigation into the applicant’s conduct.  He was appraised of the 
allegations, the investigation results and the recommendation from Mr Finlayson that in all the circumstances, the applicant’s 
employment should be terminated.  Mr Prove testified that at each stage of the process he tested the views of the investigation 
team to ensure the process was rigorous.  He was satisfied it was.  He was presented with the investigation findings which 
were documented and tendered as exhibit R9.  Mr Prove said that he was satisfied that the conclusions reached were 
justifiable based upon the investigation and in the final interview with the applicant, gave him a further opportunity to 
consider the matters raised and to inform the respondent of any other factors that they should take into account in their 
decision making.  The investigation findings contained in exhibit R9 are set out as follows: 
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“Investigation Findings 
- At approx. 6pm on Tuesday 3rd January Andrew Blay was informed that Estelle Crawford (a subordinate) 

who was subject to a FFW test, returned a positive result for alcohol. 
- Andrew was given cause to believe that she would not pass the urine drug screen. 
- Andrew failed to fulfil the requirements of the procedure by allowing her to return to work after her BAC 

returned to zero, but before counselling had been initiated and a FFW Case Management Plan put in place 
and without returning a negative urine sample. 

- Andrew justification for his actions were based on what he understands are the confidentiality requirements 
of the standard and coverage of the gatehouse that night. 

- Acted expediently 
- Andrew claimed that Gatehouse personnel regularly failed to fulfill (sic) their obligations in the testing 

process under FFW 
- Andrew indicated that there were other instances of non compliance and inconsistencies in application of the 

FFW standard, which had not been escalated 
- Andrew stated that he did not consider the breach of his obligations under the Duty of Care 
Andrew has failed to fulfil his obligations as a Supervisor under the Duty of Care. 
He did not give reasonable and proper regard for the safety of Estelle and the well being of others having knowledge 
that she had amphetamines in her system. 
By his own admission he failed to escalate or act upon other serious breaches of the FFW policy ie not testing each 
other 
Andrew failed to pply (sic) the requirements of the policy administratively ie Estelle did not have in place a Case 
Management Plan. 
Recommendation 
Proceed with dismissal with 4 weeks pay in lieu of notice” 

23 In the final analysis Mr Prove concluded that the applicant had decided not to follow an important procedure and as a 
consequence had placed employees of the respondent at risk on a site which is inherently hazardous.    

Consideration 
24 The respondent originally alleged in its notice of answer that the applicant had elected to resign and at least inferentially, that 

therefore there was no dismissal to attract the Commission’s jurisdiction.  Counsel for the respondent, quite properly in my 
opinion, abandoned this defence at the outset of the proceedings as clearly on the evidence, it was the respondent that truly 
terminated the employment in the circumstances of this case:  Attorney-General v Western Australian Prison Officers’ Union 
of Workers [(1995) 75 WAIG 3166]. 

    
25 Whether or not the applicant was harshly, oppressively or unfairly dismissed requires him to discharge the onus that the 

respondent has in the present circumstances, abused its lawful right to terminate the contract of employment:  Undercliffe 
Nursing Home v Federated Miscellaneous Workers Union [(1985) 65 WAIG 385].  In short, the applicant is required to 
establish on the balance of probabilities that in dismissing him, the respondent denied him a fair go all round. 

26 On the evidence I am satisfied and I find, indeed it was not disputed, that there existed at the material time at the respondent, 
a clear and unambiguous procedure for the administration of hand held breathalyser tests as set out in exhibits R1 and R3.  I 
am also satisfied and I find that in accordance with exhibit R5 and on the evidence of the applicant and Ms Gianni, that the 
applicant was instructed in the proper procedure for the administration of a breathalyser test and the appropriate procedure to 
adopt in the case of a positive test.  I am also satisfied and I find that contrary to this procedure, the applicant knowingly let 
an employee return to the respondent’s site, a site which is patently an inherently hazardous workplace, when he was aware 
that the return to work procedure had not been followed and moreover, was aware that it was more likely than not, based upon 
information he had received, that the employee would fail a drug test. 

27 In considering this matter, it is relevant to observe that the applicant, as an Emergency Services and Security Advisor, was in 
a particularly important position in that he was responsible for supervising and coordinating those involved in emergency 
response situations.  The Emergency Response and Security Officer concerned, the applicant’s subordinate, who failed the 
breathalyser test, was in a safety sensitive position.  At all times, it is most important that persons in such positions be in an 
optimum state for the performance of their duties.  Whilst the applicant no doubt felt under some pressure because of staff 
shortages to let the employee concerned return to work late on 3 January 2006, he did so in my opinion, in circumstances 
whereby this posed an unacceptable risk to the health and safety of not only the employee concerned but others working at the 
respondent’s site. 

28 The applicant, as with the respondent and all other employees and those working on the respondent’s site, have duties both at 
common law and under statute to ensure as far as practicable, that the workplace is safe.  Based on the evidence and the 
findings of fact that the Commission has made, I am satisfied on the balance of probabilities that the applicant clearly 
breached the Policy and prescribed testing procedures in permitting the Emergency Response and Security Officer concerned 
to return to work without a negative urine test result and a management plan prepared in conjunction with the Occupational 
Safety and Health Nurse.  Further, the applicant exacerbated this situation, by knowingly letting the employee return to the 
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workplace when she had clear concerns that she may fail a drug test.  The combined physical and psychological effect of that 
situation may have led to a possible impairment in the performance of her functions at work. 

29 As to the applicant’s allegations that prior practices were inconsistent with the Policy and testing procedures, these allegations 
are not borne out by the evidence before the Commission.  Indeed, the evidence led by the respondent, through the 
Occupational Safety and Health Nurses, is to the contrary.  For the applicant to establish his claim as to inconsistencies in 
prior practices, it is incumbent on him to establish this by cogent evidence which he has not done.  The Commission must 
therefore conclude that he has failed to establish these matters, particularly in light of the respondent’s evidence. 

30 Even if the allegations of the applicant that the Policy and established testing procedures have been routinely breached were 
established as he alleged, then the applicant in his position, failed to bring these matters to the attention of the respondent’s 
management.  Knowledge of a breach of important policies such as those dealing with drugs and alcohol in the workplace, 
require employees to act, in particular those in supervisory positions.  The integrity of such policies is undermined if this does 
not occur. 

31 I am also well satisfied that the applicant was afforded procedural fairness in that the respondent properly investigated the 
incident on 3 January 2006 and did pursue as far as practicable, the various matters raised by the applicant in his defence.  
Taken overall, I am far from persuaded that the applicant has in this case, been denied a fair go such as to characterise the 
termination of his employment as being harsh, oppressive or unfair.   

34 The application is therefore dismissed. 
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Order 
HAVING heard the applicant on his own behalf and Mr A Cameron of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders- 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application by respondent to discontinue applications dismissed. 
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Representation  
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Respondent Ms S. McCaskey 
 
 

Reasons for Decision 

1 On 5 July 2004 the Commission received a written application from Marine Fire Security Pty Ltd (the respondent) objecting to 
any further adjournment of these two applications and requesting that they be discontinued.  The history of these applications 
is quite brief despite the long passage of time since they were filed.  The essential facts are these.   

2 The respondent is a corporation which is in the business of providing a security service.  On 30 June 2001 both applicants 
commenced employment with the respondent as security guards.  Their employment was pursuant to workplace agreements 
under the Workplace Agreements Act 1993.  The workplace agreements were entered into on 14 June 2001 and expired on 30 
September 2001. 

3 Both applicants were dismissed with effect from 22 October 2001.  On 19 November 2001 their agent, Mr Mark Richardson 
referred these two claims of unfair dismissal to the Commission and at the same time lodged two claims in the Industrial 
Magistrate’s Court also claiming unfair dismissal.  This was stated to be done because only the Industrial Magistrate’s Court 
may hear and determine a claim of unfair dismissal by an employee employed under a workplace agreement; this Commission 
may hear and determine a claim of unfair dismissal if the employee was not employed under a workplace agreement. 

4 The applicants elected to proceed with the claims before the Industrial Magistrate and wished to preserve their claims in this 
Commission in the event that the Industrial Magistrate’s Court decided that it did not have the jurisdiction to deal with their 
claims given that the dismissals occurred after the workplace agreements had expired.  With the consent of the respondent, the 
two applications before this Commission have remained adjourned since that time.   

5 It is a matter of record that the Commission has consistently raised the status of these applications with the applicants so that 
they did not merely languish.  On each occasion, the Commission was advised by Mr Richardson that the matters before the 
Industrial Magistrate were still proceeding and he requested that these applications remain adjourned.  On each occasion also, 
the respondent has agreed with that request.  That has remained the state of affairs until the written application was received 
from the respondent on 5 July 2004 objecting to any further adjournment.   

6 On 27 March 2003 the Industrial Magistrate’s Court issued a decision in the claims before it ((2003) 83 WAIG 1005).  In 
summary, the Industrial Magistrate held that both employees had been unfairly dismissed.  However, the Industrial Magistrate 
held that he was without jurisdiction to deal with the claims because both employees were casual employees and the workplace 
agreements did not comply with s.14(2) of the Workplace Agreements Act 1993 in that there was no express written agreement 
that the workplace agreements were to apply to subsequent individual and separate contracts of employment.  Thus, the 
workplace agreements did not apply at the time of their dismissal which was after the first casual contract of employment had 
expired.   

7 From this, two appeals were purportedly lodged in the District Court.  The photocopies of the Notices of Appeal produced to 
the Commission by the respondent (exhibit 1) which are unsigned and not stamped by the District Court Registry show that the 
single ground of appeal is that the Industrial Magistrate erred in holding the employment relationship was casual. 

8 On 30 April 2004 the District Court handed down a judgment which held that neither the two employees nor the respondent 
were able to be represented in the District Court by agents.  The Commission understands that Mr Richardson had sought to 
appear in the District Court on behalf of his clients and that Ms McCaskey, the wife of one of the then Directors of the 
respondent, had sought to appear for the respondent.  The Commission was informed by Mr Richardson that an appeal to the 
Supreme Court has been lodged by one of the two employees against that judgment. 

9 I also note for the record that the District Court also observed that the two Notices of Appeal before it had not been signed by 
the appellants.  Mr Richardson informed the Commission that this point is arguable.  It is not clear from Mr Richardson’s 
submissions whether or not this point too is part of the appeal to the Supreme Court. 

10 It is against the above background that the respondent now seeks to have these applications discontinued.  Some nine grounds 
are set out in the written application from the respondent.  Those grounds include that the Notices of Appeal to the District 
Court had not been signed and that in the respondent’s submission the appeals are therefore not valid; that neither appellant 
had signed the Notice of Entry for the appeals; that Mr Richardson had stated that “nothing short of $20,000 per applicant and 
legal costs” would be acceptable to the appellants and that Mr Richardson has refused at any time to discuss the matter further; 
that the respondent has requested disclosure of any previous legal or civil action taken by the applicants; that the respondent is 
a company with no assets or liquid cash and to date the proceedings have cost the company approximately $15,000 in cash and 
$15,000 in lost revenue and time; that as the appellants were casual employees who all obtained employment within weeks of 
leaving, and that the timeframe has been of long standing and justice will now be denied for that reason, these Commission 
proceedings should be discontinued. 
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11 The Commission takes the following matters into account in deciding the respondent’s application.  Although from the 
respondent’s point of view the proceedings have been long and caused the expenditure of approximately $30,000 in lost 
income and money, the applications in this Commission have not contributed in any way to that time or to that expenditure.  
These applications have been simply adjourned and have not caused the respondent any time or trouble other than responding 
to the regular telephone contact from my Associate.  Indeed, the respondent has over all of that time been quite content to have 
these applications merely remain adjourned.     

12 The appeals to the District Court, including whether or not the appeals have been validly filed, are nothing to do with this 
Commission.  Discontinuing these applications will not have any impact upon the District Court proceedings nor, for that 
matter, any Supreme Court appeal.  Those appeals will not be stopped by discontinuing these applications.    

13 These applications were referred to the Commission because if at the time of their dismissal the applicants were not employed 
pursuant to a workplace agreement then the Commission is the place to deal with their claims of unfair dismissal.  The decision 
of the Industrial Magistrate was that at the time of their dismissals the applicants were not employed pursuant to a workplace 
agreement.  Therefore, it became apparent from the date of the decision of the Industrial Magistrate (27 March 2003) that the 
Commission is the proper place to deal with their claims of unfair dismissal. 

14 Although, the applicants have not asked for these claims to be now listed for hearing because they are unhappy with the 
decision of the Industrial Magistrate that they were casual employees, nevertheless, at the time of writing this decision, they 
were casual employees.   

15 The respondent submits that as casual employees they are not entitled to any compensation for their dismissals.  If that 
submission is correct then there is no point in leaving these two applications adjourned and they should be discontinued.  
However, the respondent’s submission is not correct for the following reasons.  The Industrial Relations Act 1979 gives power 
to the Industrial Relations Commission to award compensation to an employee who has been unfairly dismissed.  There is no 
provision in the Act to say that if an employee was employed as a casual employee he or she is excluded from bringing a claim 
of unfair dismissal or being awarded compensation if he or she has been unfairly dismissed. 

16 An employee may be dismissed unfairly even if the employee is a casual.  For example, a casual employee may be rostered to 
work for a fortnight and be dismissed unfairly before the fortnight’s roster is completed.  Arguably, the loss caused by the 
dismissal may be the salary that would have been earned for the balance of the roster.  The compensation for the unfair 
dismissal would therefore be the wages the employee would have earned until the end of the roster.  There may also be a 
further loss if it is clear from the evidence that had the dismissal not occurred the employee would have worked the next 
fortnightly roster.  The compensation awarded would then also include the wages which would have been earned on that roster. 

17 The point to be made, therefore, is that the fact that a dismissed employee had been employed as a casual does not mean that 
the Commission cannot award any compensation for the unfairness of the dismissal.  It is merely that the evidence might show 
that compensation will be limited.  

18 Further, the Commission has the power to award compensation for any injury caused by the dismissal which occurred.  The 
circumstances in which compensation for injury is paid are not defined in the Industrial Relations Act 1979.  The 
circumstances may include those where, on the evidence, the dismissal caused the employee distress, humiliation or damage to 
reputation in the community.  However, in virtually every case dismissal will cause the employee disappointment, distress and 
a host of unpleasant personal feelings.  It is arguable that there needs to be unusual or exacerbating circumstances before such 
an order is made. 

19 Applying these powers to the facts as found by the Industrial Magistrate’s Court, it is apparent that the two applicants have an 
arguable case that they are entitled to some compensation for the unfair dismissals which occurred even though they were 
employed as casuals. This Commission is the only body which is able to award that compensation in the circumstances of this 
matter.  To discontinue these claims would be to deny the two unfairly dismissed employees the opportunity to argue for any 
compensation, even if that compensation is limited because they were casual employees. 

20 Therefore, in giving consideration to the respondent’s application for these claims to be discontinued and not be further 
adjourned, I find the injustice to the respondent if the claims remain adjourned is not significant because the District Court and 
Supreme Court appeals are still continuing.  Once the appeal process has been completed these applications will eventually 
result in a relatively brief hearing in this Commission regarding compensation on the facts as found by the Industrial 
Magistrate.   

21 In contrast, the injustice to the applicants is greater: they will lose the opportunity to seek any compensation at all for the 
respondent having dismissed them unfairly.   

22 Therefore, to the extent that the applicants request that these claims be again adjourned, the balance of the prejudice to the 
applicants if they are discontinued and to the respondent if they are adjourned lies with the applicants.  I do not accept the 
grounds set out by the respondent and these applications will remain adjourned.   

23 To the extent that the respondent asks the Commission to discontinue the claims, I decline to do so for the same reasons. 

 



3238 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

2006 WAIRC 05657 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SCOTT BIRENZI 
APPLICANT 

-v- 
MARINE FIRE & SECURITY PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 26 OCTOBER 2006 
FILE NO/S APPL 2050 OF 2001 
CITATION NO. 2006 WAIRC 05657 
 

Result Application discontinued 
Representation 
Applicant Mr M Fitz Gerald, as agent 
Respondent Ms S McCaskey 
 

Order 
WHEREAS on 19 November 2001 this application claiming unfair dismissal was filed in the Commission;  
AND WHEREAS proceedings in the application were not held pending related proceedings in other jurisdictions; 
AND WHEREAS on 26 October 2006 both parties requested that the application be discontinued; 
AND HAVING HEARD Mr M Fitz Gerald (as agent) on behalf of the applicant and Ms S. McCaskey on behalf of the respondent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1)(a)(ii) and (iv) of the Industrial 
Relations Act 1979, hereby order -  

THAT the application be discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 05658 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LESLIE JOHN ANTHONY CLARK 
APPLICANT 

-v- 
MARINE FIRE & SECURITY PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 26 OCTOBER 2006 
FILE NO/S APPL 2051 OF 2001 
CITATION NO. 2006 WAIRC 05658 
 

Result Application discontinued 
Representation 
Applicant Mr M Fitz Gerald, as agent 
Respondent Ms S McCaskey 
 

Order 
WHEREAS on 19 November 2001 this application claiming unfair dismissal was filed in the Commission;  
AND WHEREAS proceedings in the application were not held pending related proceedings in other jurisdictions; 
AND WHEREAS on 26 October 2006 both parties requested that the application be discontinued; 
AND HAVING HEARD Mr M Fitz Gerald (as agent) on behalf of the applicant and Ms S. McCaskey on behalf of the respondent; 
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1)(a)(ii) and (iv) of the Industrial 
Relations Act 1979, hereby order -  

THAT the application be discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2006 WAIRC 05693 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLIN JASON  BUTERA; 
 WAYNE MATTHEW MARTION 

APPLICANTS 
-v- 
LAWRENCE DRAFTINGS AND DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
HEARD WEDNESDAY, 13 SEPTEMBER 2006, TUESDAY, 11 JULY 2006 
DELIVERED WEDNESDAY, 1 NOVEMBER 2006 
FILE NO. B 346 OF 2006, B 347 OF 2006 
CITATION NO. 2006 WAIRC 05693 
 

CatchWords Termination of employment - Contractual benefits - Failure to pursue application 
Result Applications dismissed 
Representation  
Applicant No appearance 
Respondent No appearance 
 

Reasons for Decision 
(Ex Tempore as edited by the Senior Commissioner) 

1 These applications have been filed against the same respondent identified in the papers as Lawrence Draftings and 
Development. Application No. B346 of 2006 was filed by Colin Jason Butera (the Applicant) on 3rd May 2006. No declaration 
of service was ever filed. Not surprisingly no answer was ever filed and the Commission set about trying to deal with the 
application. 

2 First the Registrar wrote to Mr Butera on the 11th May.  The letter inter alia sets out that the application cannot proceed until a 
statutory declaration of service is lodged, that if the Applicant still wished to proceed with the application he need[ed] to send a 
completed declaration of service.  To assist the Applicant the Registrar enclosed a copy of the relevant form. The Applicant 
was invited to send a notice of withdrawal or discontinuance if he did not wish to continue. He was advised of the importance 
to respond to the letter or that otherwise the application may be listed for hearing and dismissed. 

3 There was no response to the Registrar’s letter. On 22nd May 2006 another letter in similar terms was sent to the Applicant. 
This was followed by a further letter from the Registrar sent on 31st May 2006. This correspondence did provoke the filing of 
a statutory declaration of service which was received on 30th May. On 8th June the Applicant requested for the matter to be 
dealt with in accordance with the Industrial Relations Act, 1979 (the Act). 

4 The application was allocated to the Commission as constituted. On 26th June a notice convening a conference to discuss the 
matter on 11th July 2006 was sent to the parties. There was no appearance at that conference by any party and on 31st July the 
matter was listed for hearing. Some of the notices of hearing were returned to the Commission as not delivered. This provoked 
the Commission to re-list the matter on 28th August by notice of hearing dated 31st July and again by a notice of hearing dated 
21st August. On 13 September 2006 the matter was listed for hearing. There has been no appearance at the hearing today by 
the Applicant. 

5 The history of the Application No. B347 of 2006 by Wayne Matthew Martion (Applicant Two) is similar. The application was 
filed. A number of letters were sent out by the Registrar. Ultimately a declaration of service was filed out of time. On 8th July 
there was a request for the matter to proceed. The matter was listed for hearing on the same date as Application No. B346 of 
2006. There was no appearance at the hearing. The matter was listed on a number of occasions since and there has been no 
response by Applicant Two. 

6 Clearly in this case there has been no effort by either of the Applicants to properly pursue their applications. They have an 
obligation to do so and have not met that obligation. The Commission is empowered by section 27(1) in relation to any matter 
before it at any stage of the proceedings to dismiss the matter or any part of it or refrain from further hearing or determining 
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the matter if it is satisfied that further proceedings are not necessary or desirable in the public interest or that for any other 
reason the matter should be dismissed or the hearing discontinued. 

7 This is a case where the obligation to pursue their applications has not been pursued by either of the Applicants. The 
Commission has given them every opportunity to do so and they have not. The Commission by the failure of both of them to 
appear at the proceedings today can only take that as confirmation that they do not intend to proceed with the applications and 
therefore pursuant to the powers vested in it by section 27(1)(a)(i) and (iv) of the Act both these applications will be dismissed 
and Orders will issue to that effect.  

 

2006 WAIRC 05691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLIN JASON BUTERA 
APPLICANT 

-v- 
LAWRENCE DRAFTINGS AND DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 1 NOVEMBER 2006 
FILE NO/S B 346 OF 2006 
CITATION NO. 2006 WAIRC 05691 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS at the hearing on 13 September 2006 there was no appearance for or by the Applicant and the Commission proceeded 
in the absence of the applicant; 
NOW THEREFORE, I the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1)(a)(i) and (iv) of the Industrial Relations Act 1979, hereby order -  
 THAT this application be, and is hereby dismissed for want of prosecution. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 05692 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WAYNE MATTHEW MARTION 
APPLICANT 

-v- 
LAWRENCE DRAFTING AND DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 1 NOVEMBER 2006 
FILE NO/S B 347 OF 2006 
CITATION NO. 2006 WAIRC 05692 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS at the hearing on 13 September 2006 there was no appearance for or by the Applicant and the Commission proceeded 
in the absence of the applicant; 
NOW THEREFORE, I the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1)(a)(i) and (iv) of the Industrial Relations Act 1979, hereby order -  
 THAT this application be, and is hereby dismissed for want of prosecution. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 05711 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LESLIE BRUCE CLARK 
APPLICANT 

-v- 
CROWN SCIENTIFIC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
HEARD MONDAY, 10 APRIL 2006, FRIDAY, 16 JUNE 2006, FRIDAY, 25 AUGUST 2006 
DELIVERED FRIDAY, 3 NOVEMBER 2006 
FILE NO. B 173 OF 2006 
CITATION NO. 2006 WAIRC 05711 
 

CatchWords Industrial law (WA) – Claim of denied contractual entitlements – Whether changes to redundancy 
provisions part of contract – Contract specified no changes to be made to contract without consent of 
both parties – Applicant did not agree to changes in redundancy provisions – Redundancy provisions 
at time of contract apply – Whether car allowance and superannuation apply for calculation of 
entitlements – All purpose rate includes car allowance and superannuation – Entitlements awarded – 
Superannuation payable to fund – Industrial Relations Act 1979 (WA) s.29(1)(b)(ii) 

Result Entitlements awarded 
Representation  
Applicant Mr D Schapper (of counsel) 
Respondent Mr P Amos (as agent) 
 

Reasons for Decision 
Background 
1 The applicant, Leslie Bruce Clark, claims that he was denied entitlements pursuant to his contract of employment upon the 

termination of his employment on account of retrenchment.   
2 Mr Clark commenced employment with the respondent in August 1987.  In March 2002, he was promoted to the position of 

Operations Manager.  This was recorded in a letter to Mr Clark dated 22 March 2002, headed Contract of Employment.  The 
letter says, formal parts omitted: 

“We refer to the recent discussions in relation to the above matter and are pleased to confirm your position of Operations 
Manager – WA with Crown Scientific Pty Ltd – WA.  You will report to the Purchasing and Logistics Division 
Manager”. 

(Exhibit A1, Attachment 2) 
3 Attached to the letter was a document headed “Crown Scientific Pty Ltd – Contract of Employment” (Exhibit A1, Attachment 

2) which contained, amongst others, the following terms: 
“Crown Scientific Pty Limited (the Company) adopts the following employment policies: 
i) Rewarding its employees for performance; 
ii) Total Employment Cost (TEC) basis of remunerating its employees, incorporating all costs associated with 

your employment with the Company including; 
• base salary paid in cash; 
• superannuation; 
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• salary packaging components if applicable; and 
• employment on costs including payroll tax and workers’ compensation insurance. 

iii) Salary packaging system so those employees, with a TEC in excess of $60,000 per annum, can allocate their 
Total Remuneration Package (TRP), as suited to the individual. 

TEC Your TEC is $ 72,541 details of which are attached to this document. 
TRP Your TRP is $ 66,994 ,(sic) comprising a base salary, superannuation and salary packaging components, 

where applicable.  Where your position with the company necessitates the use of a vehicle a Novated Lease 
or Car Allowance must be selected as part of the salary packaging components in accordance with Company 
Policy. (Refer to Section 22.12.1 of Crown Scientific Pty Ltd’s Quality Manual).” 

(Page 2) 
“The following are details of your employment conditions: 
TRP • Total Remuneration Package (TRP) comprising: 
 • Base salary 

Your base salary of $ 44,086 , (sic) after deducting income tax, will be paid monthly on the 15th of 
each calendar month.  Your salary will be deposited into your nominated account with any bank or 
building society.  This amount will be used to determine annual leave, long service leave and 
superannuation payments and can not be altered by any unused packaging component. 

 • Packaging 
Your packaging component is the balance of your TRP after deducting the Base Salary and 
applicable Superannuation.  This amounts to $ 18,500 (sic) 
The packaging options that are available are explained in the enclosed document “Salary 
Packaging”.  This document does not form part of your employment contract, but we hope it does 
give you some guidance regarding the options that are available. 

 • Superannuation 
The Company will credit your nominated Superannuation Fund account with an annual amount 
equal to 8 % of your Base Salary fully vested upon payment or the statutory maximum, whichever is 
less.  This will increase to 9 % with effect from 1 July 2002 in accordance with Superannuation 
Legislation.  The Company may from time to time alter this amount, subject to any applicable 
legislation. 
Employee contributions may vary from nil to any whole percentage of Base Salary and are deducted 
pre-tax. 
Additional Company contributions are available to permanent employees contributing in accordance 
with the membership requirements of the Crown Scientific Superannuation Plan. 

Category 2 Employees — Additional 2% then 1% from 1 July 2002 
Category 3 Employees — Additional 5% then 4% from 1 July 2002” 

(Page 3) 
“Termination: Termination of employment can be effected by either party giving to the other a period of one 

week’s notice.  Payment may be made wholly or partly in lieu of notice. 
The Company does, of course, reserve the right to terminate your employment at any time, 
without notice, in circumstances of misconduct or a serious breach of any of the terms of your 
employment. 
Upon termination of employment, you are required to return all equipment, reports, computer 
software, manuals and any other documents or property belonging to the Company.” 

(Page 5) 
“Redundancy: It may be necessary, because of economic or business conditions to reduce the number of 

employees via retrenchment.  (Refer to section 22.18.1 of Crown Scientific Pty Ltd’s Quality 
Manual)” 

(Page 6) 
“Entire This letter along with the current Company Quality Manual constitutes 
Agreement the entire agreement between you and the Company and supersedes all prior oral and written 

agreements, letters, representation, understanding, and commitments with respect to the matters 
covered in this letter.  No extensions (including extensions of this contract of employment) 
variations, waiver, amendments, modifications or supplements to this agreement may be made 
except by letter signed by the Parties.” 

(Page 8) 
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4 Attached to the Contract of Employment was a schedule headed “Attachment A” which set out examples of salary packaging 
in the following terms: 

“ATTACHMENT A 
Total Employment Cost – 
Example based on current Base Salary at $35,000 

 Not Packaged Packaged 
Scenario 1 

Packaged 
Scenario 2 

  Vehicle 
Allowance 

Novated 
Lease Vehicle 

Base salary 35,000 35,470 35,470 
Holiday pay loading when on holidays at 17.5% 
(included in Base Salary under Salary Packaging) 

470 0 0 

Employer Superannuation Contribution – 8% 2,800 2,838 2,838 
Employee Superannuation Contribution – 5% 1,750 1,774 1,744 
Additional Company Superannuation Contribution -    
Category 2 Employee is set at 2% of Base Salary 700 709 709 

Base Cash Salary prior to Salary Packaging 40,720 40,791 40,791 
Salary packaging (Motor Vehicle)    

Motor vehicle – Lease Payment 9,500 0 10,500 
Motor vehicle – Running 3,000 0 4,500 
Motor vehicle – Insurance 1,000 0 0 
Motor vehicle – Repairs  500 0 0 
Motor vehicle – FBT Payable 3,500  3,500 
Allowances Other 0 18,500 0 

 17,500 18,500 18,500 
Total Remuneration Package (TRP) 58,220 59,291 59,291 
Salary On costs    

Payroll Tax on TRP at 6.0% (average) 3,493 3,557 3,557 
W/Comp Insurance at 1.5% of TRP (excluding superannuation) 795 810 810 
Provision for Long Service leave 598 609 609 

 4,886 4,976 4,976 
Total Employment Cost (TEC) 63,106 64,267 64,267” 

(Page 10) 
5 Attachment B set out the calculation for Mr Clark’s salary packaging as follows: 

“ATTACHMENT B 
Salary Package Election Form 
As at 1 May 2002 
Leslie bruce (sic) CLARKE 

  Annual 
  $ 
1(a) Base Salary 37,410 
1(b) Annual Leave Loading 586 
 Revised Base Salary 37,996 
2 Superannuation (SGC) at 8 % (9% - 1 July 02) 3,527 
3 Superannuation (Employee Additional) 6,090 
4 Superannuation (Company Additional) 882 
5 Salary Packaging Components 18,500 
 Total Remuneration Package (TRP) before incentive (where 

applicable) 
 

66,994 

I declare that I have read the policies of the Company, which are relevant to the Salary Packaging elections made on this 
form and I acknowledge that any change to the law, or any decision of the Australian Taxation Office or other 
administrative body or Court having effect on the liability of the Company for tax or other liability shall be at my risk and 
shall involve further Salary Packaging by me to ensure that the Company does not incur any additional liability or cost in 
relation to the Total Remuneration Package I am paid. 
Signed at this day of 2002” 

(Page 11) 
6 The documents before the Commission were not signed by Mr Clark, although the contract was signed by A J (Tony) Tait, 

Managing Director.  Neither party took issue with the lack of Mr Clark’s signature, and the parties appear to be in agreement 
that this is the Contract of Service which both parties acted upon. 
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7 The redundancy provisions referred to in the contract of employment applicable at the time that Mr Clark entered into the 
contract as Operations Manager were those contained in the Quality Manual, section 22.18.1, Revision 3, dated 21 May 2001 
(Exhibit A1, Attachment 3).   

8 There is no dispute that this applied when the contract commenced, or that Mr Clark was retrenched. 
9 Mr Clark gave evidence that prior to any revised policy being implemented, it would be circulated by management to the 

employees for comment. Employees then had an opportunity to express their views regarding any proposed changes.  
However, the evidence indicates that no modifications or alterations were made in response to those comments and that 
revisions proceeded as proposed and were brought into effect. 

10 Revision 3, Paragraph 5.3 contained severance payments as follows: 
“A retrenched employee shall be entitled to severance payments as follows: 
5.3.1 Each employee will receive four (4) weeks payment at their all purpose rate (this does not include any 

obligation from the Company on notice obligation). 
5.3.1 All such employees shall receive an additional payment at the rate of three (3) weeks pay for each completed 

year of continuous service only.  Incomplete years do not count. 
5.3.3 Employees will receive additional payments as follows: 
(i) employees with less than five (5) years of continuous service:  $1,000.00; 
(ii) employees with five (5) years or more continuous service:  $2,000.00” 

(Exhibit A1, Attachment 3) 
11 The retrenchment provisions at section 22.18.1 of the Quality Manual were revised a number of times between when it was 

first referred to in Mr Clark’s contract of employment and the termination of his employment.  Revision 4, dated 13 May 2002 
contained the same severance payments as Revision 3.  Revision 5 changed the structure of the clause, and provided that 
employees whose employment commenced after 1 June 2005 would receive severance payment calculated in different manner 
from those employees who commenced employment before 1 June 2005.  In Mr Clark’s case, he fell into the latter category, 
and the entitlement remained the same for him as had applied in Revisions 3 and 4. 

12 Revision 5 was said to have been issued on 31 June 2005.  This date does not exist however, the evidence indicates that the 
revision was issued.  Revision 6 is dated 30 June 2005.  The evidence suggests that in fact, Revision 5 issued a day or two 
before Revision 6.  I reach this conclusion on a number of bases.  Firstly, 31 June 2005 does not exist as a date.  Secondly, by 
email dated 1 July 2005, Mr Clark made reference to “Revisions 5 dated 30 May 2005”.  Thirdly, it is unlikely that Revisions 5 
and 6 issued on the same day, being the last day of June.  Further, Mr Clark gave evidence that Revision 6 was not issued in 
draft form, for comment prior to its final issuing (transcript page 13).  By email dated 30 June 2005, from A J Tait to all staff, 
including Mr Clark, a copy of “the Company’s latest Termination Policy effective immediately” was circulated.  Mr Clark 
responded to this email, formal parts omitted, in the following terms: 

“After consideration, I cannot except (sic) the amended Termination Policy (Revision 6 dated 30/6/05) as set out in the e-
mail. 
I stand by the Policy set out in the Procedures, Revision 5 dated 30/5/05. 
I am sending this again as I am not sure if original was rec’d, as the server was down at the time.”  

(Exhibit A1 – Attachment 7) 
13 Mr Clark received a response from Mr Tait asking him to “[p]lease take this issue up with Jim Knox and Gary Mison during 

their visit this morning.”  The evidence is that the matter was not resolved, however, at no time did Mr Clark agree to Revision 
6. 

14 In December 2005, Mr Clark was informed that the respondent was considering the future of his position and he was asked to 
think about what he could add to justify his position and his employment continuing.  If he was unable to provide that 
justification, he would be made redundant.  About a week later, Mr Clark contacted Mr Gary Mison, the Operations Director, 
seeking the redundancy details.  He was provided with calculations of redundancy payments based on a termination date of 31 
December 2005.  The redundancy payments were said to be calculated on statutory obligations, which appear to be those 
referred to in Revision 6.  The respondent calculated Mr Clark’s termination pay in accordance with Revision 6, and his 
employment terminated on 31 December 2005.   

15 Mr Clark seeks payment in accordance with the policy which was in place at the time he entered into the contract as 
Operations Manager.  Mr Clark claims that he is entitled to payment in accordance with his contract of service based on  
Revision 3 of the termination policy.  He also claims that his contract entitled him to car allowance of $18,500.  He says that 
the employer contributed 9% of base salary for superannuation and that this is a contractual benefit, not a benefit arising from 
legislation.  He seeks that the calculation of his termination payments be in accordance with his total salary package and in 
accordance with Revision 3 of the termination policy.  The respondent says that it has paid Mr Clark correctly albeit that it is 
noted that very soon before the hearing of this matter Mr Clark received an undated letter from the respondent, signed by C 
Vandenbroek, Financial Controller, correcting some payment in respect of his “Reportable Fringe Benefits” (Exhibit A3).   

16 Mr Clark’s PAYG payment summary for the year ending 30 June 2006 (Exhibit A4) records the car allowance being the 
Fringe Benefits Tax amount as $2,578.  Also in evidence was a “Licence and Third Party Insurance Policy First and Final 
Account” (Exhibit A5) for the vehicle for which Mr Clark had a novated lease administered by the respondent.  This account is 
addressed to “Leslie Bruce Clarke” at Locked Bag 441 North Wyde 1670, which is a postal address for the respondent.   
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17 Mr Clark sets out his claim in respect of the calculation of payments made to him as follows: 
“11. In addition to accrued annual and long service leave, after termination I was paid: 

 $ 
12 weeks base salary for redundancy 10,377.24 
5 weeks base salary in lieu of notice 2,594.31 

12. I was salary sacrificing $18,500 per annum novated car lease and the employer contributed 9% of base salary 
for superannuation.  My all up annual remuneration was: 

Base salary 44,968 
Superannuation 9% 4,047 
Car allowance (salary sacrifice) 18,500 
Total annual 67,515 

 The weekly total package rate was therefore $1,298.36. 
13. I believe I should have been paid as per Revision 3 as follows: 

54 weeks at total package rate 70,092 
4 weeks 5,193 
Additional as per contract 2,000 
Total payable 77,285 
less already paid 10,377 
Amount due 66,908 

14. I also believe I should have been paid annual and long service leave on the basis of total remuneration and not 
just base salary. 

15. For notice, annual and long service leave I was paid as follows: 

5 weeks notice (3 weeks in lieu) 2,594 
Annual leave 54.45 days 9,417 
Long service leave 79.26 days 13,708 
Total paid 25,719 

 If calculated at the total remuneration rate it would be 

5 weeks notice (3 weeks) 3,895 
Annual leave 14,139 
Long service  20,582 
Total payable 38,616 
Less paid 25,719 
Balance due 12,897 

16. I therefore claim $66,908 outstanding payments under the redundancy policy plus $12,897 being underpayment 
of accrued annual and long service leave being a total of $79,805.” 

(Exhibit A1) 
18 The respondent gave evidence through Gary Mison, the Operations Manager.  Mr Mison gave evidence of his involvement 

with the respondent, when it was purchased by Cospak Pty Ltd, in July 2005.  He says that, when the business was taken over, 
there was an assessment of the business with a view to improving its profitability or performance, and he described the 
circumstances under which Mr Clark’s employment came to an end.   

19 The respondent’s view is that the contract of employment which was entered into by Mr Clark did not make any reference to 
any particular revision of the Termination Policy 22.18.1 and, accordingly, he was covered by that policy as it changed from 
time to time.  Further, the respondent says that Mr Clark was not ‘salary sacrificing’ $18,500 per annum, that there was no 
salary sacrifice arrangement in place for him but that he received a car allowance.  He was to provide a vehicle for company 
use.  This arrangement replaced a previous arrangement whereby the company provided vehicles.  The change in this scheme 
occurred prior to Mr Mison’s involvement with the respondent.   

20 According to Mr Amos, for the respondent, the respondent paid in accordance with the Australian Industrial Relations 
Commission test case standard provisions.  These provisions were less than those contained within Revisions 3 to 5 inclusive.   

21 The parties are in disagreement as to what occurred in respect of the redundancy over another employee, Mr Rudd, and the 
amount paid to him.  Mr Mison gave evidence that Mr Rudd took a voluntary redundancy at an agreed time and was paid an 
agreed amount to guarantee that he would continue his employment rather than to resign and take an extended holiday in 
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August 2004.  Therefore, although Mr Rudd’s employment did not end at the time when one of the previous termination 
policies was in place, he was paid in accordance with that policy on the basis of an agreement reached with him at the time that 
he agreed to continue in employment, which was prior to Revisions 5 and 6.   

The Contract 
22 In construing a contract of employment, the usual rules of interpretation are to be applied.  The words of the contract are to be 

given their ordinary and natural meaning.  The contract is to be read a whole and the clauses in the contract are to be read in 
context.   

23 Mr Clark and the respondent entered into a contract of employment (Exhibit A1, Attachment 2) which: 
1. Under the heading of “Redundancy” said:  It may be necessary … to reduce the number of employees via 

retrenchment” (page 6).  It is not disputed by Mr Clark that his employment was terminated on account of 
retrenchment.  

2. Referred in respect of redundancy, “to Section 22.18.1 of Crown Scientific Pty Ltd’s Quality Manual” (page 6). 
3. Under the heading of “Entire Agreement” said that: 

(a) “[the] letter along with the current Company Quality Manual constitutes the entire agreement between 
[Mr Clark] and the company”; and 

(b) there would be no extensions, amendments, variations or supplements to the agreement “except by 
letter signed by the Parties” (page 8). (underlining added) 

24 Therefore, according to the Entire Agreement clause, the contract of employment specifically incorporated the company 
Quality Manual as it stood at the time the contract was entered into.  This included the section which set out “that a retrenched 
employee shall be entitled to severance payments as follows …”, (underlining added) i.e. the contract included the Quality 
Manual, which specifically referred to the employee having an entitlement.   

25 Most importantly, it provided that there was to be no variation or amendment to the agreement except by a letter signed by the 
parties.  There was no evidence of the parties reaching an agreement that the terms of the contract, including, as it did, the 
Quality Manual, was to be amended by any reduction in the redundancy payment entitlement.  There was no evidence of 
agreement in writing for any such change.  On the contrary, be email to Mr Tait, Mr Clark specifically objected to the changes 
to the policy proposed on 1 July 2005.  While Mr Clark’s email said that he stood by the “Revision 5 dated 30/05/05”, there 
was no evidence of any written agreement on his part to Revision 4 or Revision 5 as required by the clause headed “Entire 
Agreement” of the Contract of Employment.   

26 The respondent made changes to the Quality Manual after circulating a draft to employees and considering their responses.  
However, according to the evidence, changes proposed by the respondent proceeded notwithstanding the responses.  The 
contract actually specified that changes to the contract required agreement in writing, not merely acquiescence by silence or by 
unilateral action on the part of the respondent. 

27 In any event, on the last occasion when the respondent sought to amend Revision 5 (if that is what applied by virtue of 
practice) then it is clear that Mr Clark did not accept Revision 6.   

28 For the purposes of his entitlement to a particular payment, it does not matter whether Revision 3, 4 or 5 applied.  This is 
because the benefit to Mr Clark was the same for each of those revisions even though in Revision 5 it was expressed 
differently.  Accordingly, I find that Mr Clark had an entitlement to a severance payment of 4 weeks’ pay at his “all purpose 
rate” (clause 5.3.1 of Section 22.18.1, Termination Policy, of the Quality Manual, Revisions 3, 21-05-01), plus 3 weeks’ pay 
for each completed year of service (clause 5.3.2), and an additional payment of $2,000 on account of having been employed 
for more than 5 years’ continuous service (clause 5.3.3 (ii)).  This is in contrast with Revision 6 which recognised only 
“relevant state legislation”.   

29 The next question is the rate at which the payments are to be calculated.  According to the terms of the contract, there are three 
significant figures.  The first is the base salary. This amount is “used to determine annual leave, long service leave and 
superannuation payments and cannot be altered by any unused packaging component” (Exhibit A1, Attachment 2, page 3).  At 
the commencement of the contract, Mr Clark’s base salary is specified within the contract as being $44,086.   

30 The second significant figure is the Total Employment Cost (“TEC”) “incorporating all costs associated with [Mr Clark’s] 
employment with the Company including: 

• base salary paid in cash; 
• superannuation; 
• salary packaging components if applicable; and 
• employment on costs including payroll tax and workers’ compensation insurance”. 

(Exhibit A1, Attachment 2, page 2) 
31 Mr Clark’s TEC was $72,541.  In effect, this was the cost to the company of employing Mr Clark and has a limited 

relationship to his contractual benefits. 
32 The third component is the Total Remuneration Package (“TRP”).  In Mr Clark’s case, at the commencement of the contract, 

that was $66,994 “comprising base salary, superannuation and salary packaging components, where applicable.  Where [Mr 
Clark’s] position with the company necessitates the use of a vehicle a Novated Lease or Car Allowance must be selected as 
part of the salary packaging components in accordance with the Company Policy.  (Refer to Section 22.12.1 of Crown 
Scientific Pty Ltd’s Quality Manual)” (Exhibit A1, Attachment 2, page 2). 
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33 Mr Clark’s Salary Packaging Component “is the balance of [his] TRP after deducting the Base Salary and applicable 
Superannuation.  This amounts to $18,500”.   

34 Upon termination of employment, as I have found above, Mr Clark was entitled to 4 weeks’ pay at his “all purpose rate” and 3 
weeks pay for each completed year of continuous service, plus $2,000.  What constituted Mr Clark’s all purpose rate?  The 
contract makes no reference to the term all purpose rate.   

35 According to the contract, the base salary was used to calculate annual leave, long service leave and superannuation.  However, 
the question arises as to whether the motor vehicle allowance which Mr Clark received, as well as the benefit of the Novated 
Lease arrangements formed part of his contract and ought to be included in the “all purpose rate”.   

36 Mr Clark entered into a Novated Lease arrangement with Interleasing (Australia) Limited and the respondent from 15 October 
2003.  According to the Novation Deed (Exhibit A2 – Attachment 6) “[t]he Employer [would], in substitution for the 
Employee, take the benefit of and bear the burden of, all the Employee’s rights and obligations under the Lease for the term of 
[the] deed”. 

37 According to the salary packaging arrangements, Mr Clark had a base salary of $44,086 (at the time of termination of 
employment this was $44,968).  The contract referred to the salary packaging component of $18,500.  Together with base 
salary and superannuation, it totalled $66,994, (at the time of termination being $67,515).  This was his TRP.  Under the Motor 
Vehicle Policy, the salary packaging amount of $18,500 was to be allocated on the basis that the respondent would pay the 
motor vehicle costs, including the Novated Lease “burden”, and if there was anything left from the $18,500, it would pay the 
balance to Mr Clark.  I find that in fact, Mr Clark had a salary packaging component of $18,500 most of which was accounted 
for in novated lease payments.  The respondent payed him a so called car allowance of $2,480 in the year ending 30 June 2003; 
$4,064 in the year ending 30 June 2005 (Exhibit A2 – Attachment 7); and $4,942 in the year ended 30 June 2006 (Exhibit A3), 
which was the balance of the $18,000 after the novated lease payments. 

38 For the purposes of determining what might constitute the “all purpose rate”, an examination of the contract itself is unhelpful, 
however, it is reasonable to conclude that it is the rate upon which Mr Clark’s benefits were calculated.  In this case, his annual 
leave, long service leave and superannuation were based on the base salary.  However, during periods of leave, Mr Clark 
continued to receive the benefit of the salary packaged amount by way of there being a salary packaged amount from which all 
motor vehicles costs were deducted and the balance paid to Mr Clark.   

39 I find that Mr Clark’s severance pay for the 4 week’s payment at the all purpose rate is to be calculated at his TRP rate on the 
basis that this was the rate that his contractual benefits gave him each week for all purposes, regardless of whether he was 
working or on leave.  Although the contract of employment says that his base salary is that which is used for determining his 
annual leave, long service leave or superannuation payments, it is to be borne in mind that during periods of work and leave he 
still received the benefit of the salary packaging.   

40 As to the second part of the severance payment for each year of service, set out in clause 5.3.2 of the Quality Manual, it is 
noted, that unlike the entitlement to 4 weeks’ pay set out in paragraph 5.3.1, there is no specification as to the rate at which this 
is to be calculated.  The fact that the all purpose rate is specified in the preceding paragraph and that there is no other direction 
given, it seems logical that this payment, too, was intended to be at the all purpose rate and I so find.   

41 As to the question of superannuation, the contract says that this is to be calculated on the base salary.  The contract actually 
provides that: 

“[t]he Company will credit your nominated Superannuation Fund account with an annual amount equal to 8% of your 
Base Salary fully vested upon payment or the statutory maximum, whichever is less.  This will increase to 9% with effect 
from 1 July 2002 in accordance with Superannuation Legislation.  The Company may from time to time alter this amount, 
subject to any applicable legislation”  

(Exhibit A1 – Attachment 2, page 3). 
42 I conclude, on the basis of this document, that whilst there is reference to the amount of 8 per cent being increased to 9 per cent 

from 1 July 2002 in accordance with superannuation legislation, it is not specified that the superannuation benefit, including 
the amount of 8 per cent of base salary is in fact the legislated benefit.  It may be calculated on that rate and it may in fact arise 
from the statute but it is specified in contractual terms.   

43 Accordingly, I find that the superannuation entitlement arises from the contract, not from the legislation and is enforceable 
pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979.   

44 The superannuation amount, however, is to be credited to the superannuation fund, not paid as a termination benefit.  There is 
nothing within the contract to indicate that upon termination on account of retrenchment the superannuation amount is to be 
payable to the employee.  Rather it is payable to the fund.  Further, I note, should there be any confusion, that the calculation of 
the amount to be paid to Mr Clark as a severance payment should not include the superannuation component as that is to be 
payable to the fund, i.e. it should not be double-counted.   

45 I note that there is some conflict between Mr Clark’s evidence of the calculation of salary and the respondent’s, in particular 
Attachment D to Mr Mison’s affidavit (Exhibit R1), which sets out the annual salary as being $56,000.04 compared to the 
amounts referred to in Mr Clark’s calculations.  Given the complexity of this matter, the parties are directed to confer with a 
view to agreeing the calculation of amounts owed to Mr Clark as well as the amount to be paid to his superannuation fund, 
according to these Reasons for Decision.  The parties are to advise the Commission within 2 weeks of their agreement or 
otherwise as to the calculations.   
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Reasons for Decision 

1 The applicant, Mr Rex Frugtniet, was employed by the respondent as a Welfare Officer from April 2000 until his dismissal on 
24 February 2006 for alleged misconduct.  The respondent is a small organisation which seeks to place people made homeless 
into emergency and medium term accommodation, and provides counselling support in the process.  They are a government 
funded organisation.  The organisation is run by a Board of Management who are volunteers.  The chairperson is Mr Grant 
Flannigan.  The Director, that is the manager of the organisation, is Mr Ray Eversden.  At the relevant time the respondent 
employed two Welfare Officers and a Caretaker, Mr Trevor Black.  Mr Black looked after the respondent’s property in Tuart 
Hill where clients in need would stay. 

2  Mr Frugtniet was a well regarded and diligent employee who, up until just before his dismissal, was on good terms with Mr 
Eversden, his other colleagues and clients.  Mr Frugtniet took annual leave in late January 2006 and returned to work on 7 
February 2006.  He was advised at that time that he could not enter the work premises and that he was relieved of his duties, 
with pay, pending investigation.  He asked Mr Eversden why he was being stood down and Mr Eversden refused to give any 
further information, except to tell Mr Frugtniet that he needed to attend a meeting the next day.  There was then a series of 
events, which I will deal with later, leading to the Board deciding on 21 February 2006 that Mr Frugtniet’s services should be 
terminated.  He received a letter of termination dated 24 February 2006 which in part reads as follows: 

“We recognise your decision to not respond at that time but to provide an explanation in writing through your lawyer.  
That being the case, the Committee made its decision on the basis of your response and information provided by 
Management. 

In relation to your daughter’s Centrelink correspondence coming to CROFT’S address, the Director rejects absolutely 
that either your daughter has ever resided lawfully at Tuart Hill or that he was aware or gave permission for her to 
reside there.  There is no record of her ever paying rent in respect of any accommodation. 

It is clear that you were aware of the fact that Centrelink’s records indicated that your daughter was residing at Tuart 
Hill for a considerable period, when in fact, that was not the case.  You have therefore implicated CROFT in a situation 
where Centrelink benefits may have been unlawfully claimed. 

In respect of your explanation for obtaining financial/accounting records from Retravision Inglewood, the reasons given 
are less than plausible and reference to a hot water kettle and toaster were not mentioned previously when questioned by 
the Director. 

The information you sought was far wider than any invoices or receipts for such specific items. 

The inquiry to Retravision was so unusual and notable to warrant their employee contacting the Director to query 
whether or not you were authorized to obtain the information.  You then took the information home. 

Confirmation of the purchases could easily have been obtained through Management if that had been your concern. 

The Committee found your explanation unacceptable. 

In summary, the Committee has found that your actions raise serious issues of trust and credibility.  Your statements 
regarding the Director’s knowledge of your daughter’s situation are directly at odds with his statement and we find it 
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implausible that he would investigate the circumstances of correspondence being directed to CROFT if he was aware 
that the person to whom it was directed had in fact resided at that address. 

Accordingly, the Committee has determined that your conduct warrants dismissal effective immediately by payment in 
lieu of notice.” 

3 The Board was concerned that Mr Frugtniet had not given sufficient or credible explanations as to why he accessed 
information about the history of purchases for the respondent at a Retravision store, and that his daughter was using wrongly 
the address of the respondent’s Tuart Hill property, with his knowledge, to claim an allowance from Centrelink.  They did not 
believe his written response to certain questions over the advice they received from Mr Eversden. 

4 Mr Frugtniet’s evidence was that he sought the Retravision information to protect himself in terms of his employment because 
he became concerned that, due to Mr Eversden, his employment was in jeopardy.  He says that he knew that his daughter was 
claiming an allowance from Centrelink and he knew that she was not entitled to claim the allowance.  This happened over 
several months.  He says that he tried 6 to 8 times to get his daughter to change her address, and that he tried twice to change 
the address himself with Centrelink.  They advised him that only his daughter could change her address.   

5 The concern expressed by the respondent is that Mr Frugtniet obtained information about the respondent he was not entitled to 
obtain.  The other concern is that the respondent is funded by government and the applicant’s actions could have jeopardised 
that funding.  These points are in addition to the complaint that Mr Frugtniet did not respond properly and frankly to the 
respondent’s investigation. 

6 There is other evidence that Mr Frugtniet rented out an investment property, which he owned, to Mr Ray King, a client of the 
respondent, and at least one other client of the respondent.  This was said to be against the policy and code of ethics of the 
respondent.  The concern was that there was a conflict of interest in engaging in such a practice with clients and that it may be 
seen to be taking advantage of clients.  Although I was not taken to any part of these documents, I can see nothing specific in 
these documents which could lead me to a view that, by renting a room or house to a client or former client, Mr Frugtniet 
would be in breach of the policy or code.  I listened carefully to the evidence of Mr King and the conclusion must be that he 
did not consider that Mr Frugtniet had taken advantage of him.  The reverse is in fact true.  Mr King considered that Mr 
Frugtniet had helped him on a number of occasions. 

7 There is evidence from Mr Frugtniet and Mr Eversden that at one time they had an informal conversation about an investment 
property.  Their evidence differs as to the detail of the discussion, however, I do not give any weight to this point.  Even if Mr 
Eversden is correct in his recall of the discussion, the exchange was no more than an informal talk.  

8 There was considerable evidence as to the process adopted by the respondent to investigate the actions of Mr Frugtniet.  Mr 
Frugtniet was said to have been relieved of his duties on his return from annual leave on 7 February 2006.  He was not told the 
reason for this action.  He was told to attend a meeting the next day and was not advised about the purpose of the meeting.  
Mr Frugtniet refused to attend.  Mr Frugtniet, through his solicitor Mr Pillay, sought written advice from the respondent as to 
the allegations against Mr Frugtniet [Exhibit R11].  Mr Pillay stated that this was a matter of procedural fairness.  Mr Eversden 
replied by letter dated 9 February 2006.  That letter, in part, is as follows: 

“The issues that need to be addressed are: 

1. Why is it that mail from Centrelink, with Mr Frugtniet’s knowledge, addressed to his daughter (Miss Chloe Kim 
Frugtniet) being sent to unit 7/193 Waterloo street Tuart Hill (Property of CROFT)? 

2. We require Mr Frugtniet inform us as to how long this mail has been being sent to her at this address? 

3. Did he arrange/allow for his daughter to use CROFT’s Tuart Hill property as her address. 

4. We require Mr Frugtniet also explain why he obtained financial information from “Retravision Inglewood” 
regarding Croft’s business, which is clearly outside of his role within the organisation. 

5. He has admitted to obtaining this information, which is clearly outside his role, why did he represent to the staff 
at Retravision that he was authorised to obtain this information. 

6. What was the purpose of obtaining the information. 

7. He has admitted to taking this information home, can he explain why he did this? 

8. We need to be informed if he has obtained any other documents relating to CROFT without the expressed 
permission of the Director of CROFT and that he return any such documents. 

It is also important to outline that no allegations relating to him have been made.  Rather we are seek clarification in 
relation to the issues raised above. 

Mr Frugtniet has been relieved of duty with pay, not suspended as you have stated in your fax.” 

9 There was then a meeting on 16 February 2006.  Mr Frugtniet, Mr Eversden, Mr Pillay and Mr O’Connor (the respondent’s 
industrial agent) attended the meeting.  It would seem that the bulk of the discussion was between Mr Pillay and Mr O’Connor.  
Mr Pillay complained about Mr Eversden being present at the meeting.  It is common ground that Mr O’Connor advised the 
applicant that the matter was very serious and could affect his employment.  Mr Eversden then wrote to Mr Pillay on 21 
February 2006 and gave the applicant until 5pm on that day to respond with answers to the questions raised in the letter of 9 
February 2006.  Mr Eversden advised that a meeting of the respondent’s committee was to be held that day, “with the intention 
of making a decision with regards to these matters”.  He stated also that Mr Pillay had indicated at the meeting on 16 February 
2006 that the applicant would answer the respondent’s questions within 24 hours and had not done so. 



3250 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

10 Mr Pillay sent a letter to the President of the Executive Committee of the respondent on 21 February 2006 [Exhibit R5].  Mr 
Pillay made several complaints about the procedures adopted by the respondent.  He referred to the respondent’s actions as a 
witch hunt designed to secure the termination of his client’s employment.  The applicant’s answers to the respondent’s 
questions are as follows: 

“1. Chloe Frugtniet left home and needed a place to stay.  She was offered a bed at Tuart Hill until she could find her 
own accommodation. 

2. Chloe changed her address as soon as she left home. 

3. Rex has advised Chloe to change her address to her new address.  However for whatever reason Chloe has not 
done that.  It is intended that this will be attended to as soon as Chloe returns from vacation. 

4. Your CEO was always aware of the circumstances and he, in fact, agreed that Chloe should go to Tuart Hill.  No 
decision was made by Rex without the prior consent of your CEO. 

5. As you may or may not be aware the CEO had made it clear to staff that he was to be notified of all 
circumstances that occurred at work including the coming and going of clients, the movement of the employees 
etc. 

6. On several occasions your CEO after attending Tuart Hill brought to Rex Chloe’s mail.  Nothing was said about 
the impropriety or otherwise of this action. 

7. In relation to the “financial” information from Retravision Inglewood Rex had purchased a hot water kettle and a 
toaster for Unit 8.  He later found out that the items were not in unit 8. 

8. Rex then requested of Retravision Inglewood a list of purchases so that he could verify that the hot water kettle 
and toaster had been purchased. 

9. As you are aware Rex has made several purchases for Croft and so far as he was concerned there was no question 
of authorisation being needed.  Rex did not represent to the staff at Retravision that he was “authorised” to obtain 
this information.  He merely requested it and it was supplied. 

10. In relation to the purpose we refer you to our earlier comments about the hot water kettle and the toaster. 

11. The information was accidentally taken home by Rex as he had left it in his back pocket.  The list has been given 
to the Director as you are well aware. 

12. Rex has not obtained any other information in relation to Croft.” 

11 Mr Frugtniet at hearing disclosed that he misled his solicitor as to the reason for obtaining the information from Retravision.  
Hence the answers above on this point are not truthful.  It is not clear to me from his evidence why he thought he needed to 
obtain the information to protect his employment.  Mr Frugtniet’s actions in obtaining the information and then not disclosing 
his true intentions until hearing do not assist him in this application.  However, what is of more importance in my mind are the 
actions of Mr Frugtniet in respect of his daughter’s Centrelink payments.  It is common ground that Mr Frugtniet’s daughter 
never stayed at the respondent’s Tuart Hill property.  Mr Frugtniet offered her a place and she chose not to take it up.  It was 
not explained as to how his daughter got the address but it is reasonable to assume that she got the address from her father, 
either intentionally or otherwise on the part of Mr Frugtniet.  Mr Frugtniet’s evidence is that he did not see anything wrong in 
offering his daughter a place at Tuart Hill.  The written answers also state that he received permission from Mr Eversden to 
offer the place.  This is denied by Mr Eversden.  However, Mr Frugtniet does not say this in his evidence under oath.  He does 
not say that Mr Eversden gave permission for the placement.  He says that Mr Eversden knew of the placement, because Mr 
Eversden would deliver mail to Mr Frugtniet’s desk, and in that mail was, over time, several letters from Centrelink to his 
daughter addressed to the Tuart Hill address.  This is the answer to question 6 and the answer also states, “Nothing was said 
about the impropriety or otherwise of this action”.  Mr Frugtniet and Mr Black say that Centrelink mail is distinctive by the 
envelope.  Mr Eversden says that he was never aware of the envelopes. 

12 It is clear from Mr Frugtniet’s evidence that Mr Eversden did not give permission for Chloe to stay at Tuart Hill and was not 
told of this by Mr Frugtniet.  Mr Frugtniet’s evidence is: 

“Did you discuss this issue with anybody else?---Yes. I spoke to my supervisor, Narina.  

And did you speak then to anyone else?---No. Narina spoke to Ray about it. That's what she does.  

She indicated to you, did she?---Yes. She told me. Because we normally have to tell Ray whoever comes to the office, 
whoever - - all our tenants arrive there; we have to tell Ray if they are coming or about to come or are staying there.”  

It was open for the applicant to call Narina to support this version of events.  The applicant did not do so and it is open to the 
Commission to take an adverse account of this in weighing the evidence. 

13 The other evidence is restricted to knowledge of mail for Chloe arriving at Tuart Hill and Mr Eversden passing this to 
Mr Frugtniet.  The relevant exchange is as follows: 

“When is your understanding of Mr Eversden first becoming aware of the correspondence from Centrelink?---As soon 
as Chloe came.  

As soon as - ?---As soon as Chloe's letters started coming to CROFT, yes.  
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And how do you know that, that you could say that?---Because he put the mail on my desk when he comes to Tuart 
Hill.  

You say "he". Are you talking of Mr - - ?---Yeah; Mr Eversden did, yeah. He or Angus would just put it on my table in 
Inglewood.” (Transcript p.141) 

14 Mr Eversden’s evidence is : 

“So any staff member would come along and pick up a bunch of mail. Trevor would say, you know, this mail needs to 
go. Now I do not remember ever specifically receiving mail addressed to Chloe; that is not to say that it wasn't amongst 
the bunch of envelopes. I never gave Rex mail that had been addressed to his daughter.” (Transcript p.79)   

15 I accept the evidence of Mr Eversden over that of Mr Frugtniet.  I do not consider that Mr Frugtniet ever made an attempt to 
make Mr Eversden aware of his daughter’s actions.  I do not consider that Mr Eversden was aware of Chloe’s use of the 
address until just prior to commencing his investigation.  I therefore do not consider that Mr Frugtniet acted properly in 
relation to his employer.  He should have advised his employer of the situation and he chose not to do so.  Importantly also, Mr 
Frugtniet says that he regularly handed mail to a Centrelink officer who attended the respondent’s office.  This was unclaimed 
mail from the Tuart Hill address.  Yet he did not pass his daughter’s mail to this officer, notwithstanding he knew his daughter 
should not have been using that address. 

16 The applicant complains that he was not afforded procedural fairness and did not know the details of the allegations against 
him.  Mr Mugliston for the applicant submitted as follows: 

“So we go from no allegations, not under suspension, putting questions in writing, getting the answers in writing, a 
meeting and he's sacked.  And that history of events is most significant”. (Transcript p. 216)  

and 

“Specifically, he should have been given the specifics with regard to the allegations that he had to answer, the gravity of 
those matters.  Once he appreciated the gravitas of his situation he could have taken more time, taken advice and 
considered the answers to the allegations which were actually being made.  But he was in the dark in relation to those 
matters.  He filled in the answers to the specific questions which were asked of him”. (Transcript p.219)  

Yet Mr Frugtniet knew at least from the meeting on 16 February 2006 that the matter was being treated seriously and could 
jeopardise his employment. 

17 The Committee convened and heard from Mr Eversden alone, without presenting any opportunity to Mr Frugtniet.  It is the 
case that the Committee listened to Mr Eversden’s account of events for about 40 minutes.  Mr Eversden departed the meeting 
and the Committee deliberated for 5 minutes and decided to terminate Mr Frugtniet’s employment.  Mr Eversden says that he 
put before the Committee a copy of a statement of income, some of the letters addressed to Mr Frugtniet’s daughter, the 
applicant’s response to the questions and the Retravision details. 

18 It is not for the applicant to dictate the process of investigation.  The employer should have informed Mr Frugtniet of their 
concerns at the time he was stood down.  However, a matter of two days later these concerns were adequately expressed in 
writing in the form of questions to be answered.  This occurred at the applicant’s request.  It is clear from the evidence that the 
final answers given could not be relied upon as being truthful.  The applicant was not given the opportunity to provide 
mitigating reasons for his actions, but as his answers were not frank it is hard to see what he could have presented as mitigating 
circumstances. 

19 There was evidence concerning some incidents approximately one year earlier involving Mr Pillay (who used to serve on the 
Executive Committee of the respondent), Mr Miller (another committee member and an accountant) and Mr Eversden.  The 
evidence was that Mr Pillay in effect sought to have Mr Eversden investigated without the authority of the Committee.  Clearly 
from the evidence of Mr Eversden there exists a poor relationship between Mr Pillay and Mr Eversden.  The evidence 
seemingly went to either establish that Mr Eversden was somehow out to get Mr Frugtniet, or that Mr Pillay had an axe to 
grind against Mr Eversden.  Either that or the evidence was there to add suspicion towards Mr Eversden in conjunction with 
the Retravision list.  The difficulty I have is that none of the evidence really appears relevant to the essential question; namely 
did the actions of Mr Frugtniet amount to misconduct such that it warranted his dismissal.    

20 Both parties referred the Commission to the decision of Western Mining Corporation Limited –v- The Australian Workers’ 
Union, West Australian Branch, Industrial Union of Workers 77 WAIG 1079.  In that matter the following reference was 
quoted to the Commission, Bi-Lo Pty Ltd v Hooper 53 IR 224 @ 229 (Stanley P, Cawthorne CP, Stevens C) 

“An employee is entitled to both substantive and procedural fairness in respect of a dismissal.  Substantive fairness will 
be satisfied if the grounds upon which dismissal occurs are fair grounds.  Broadly speaking a dismissal will be 
procedurally fair if the manner or process of dismissal and the investigation leading up to the decision to dismiss is just. 

Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and 
had reasonable grounds for believing on the information available at that time that the employee was guilty of the 
misconduct alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or 
the employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those 
matters will probably render the dismissal harsh, unjust or unreasonable.” 
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21 It is clear from the evidence that Mr Frugtniet was given the opportunity to respond to the relevant matters.  It is clear that he 
did not respond truthfully and the respondent (the Committee) was right to believe Mr Eversden’s account over that of Mr 
Frugtniet.  The real issue in my mind is whether the conduct of Mr Frugtniet amounted to misconduct and whether his 
otherwise good record should mean a lesser penalty, other than dismissal, was more appropriate. 

22 The Full Bench in the matter of Graham Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG 1149 @ pg 1156 stated: 

“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known 
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt 
JJ, as follows:- 

“For purposes of the application of the common law principles to the facts of this case, the remarks of the 
Master of the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 
289 are in point.  He said: 

‘... since a contract of service is but an example of contracts in general, so that the general law of contract 
will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be 
whether the conduct complained of is such as to show the servant to have disregarded the essential 
conditions of the contract of service ... I ... think ... that one act of disobedience or misconduct can justify 
dismissal only if it is of a nature which goes to show (in effect) that the servant is repudiating the contract, 
or one of its essential conditions; and ... therefore ... the disobedience must at least have the quality that it is 
“wilful”; it does (in other words) connote a deliberate flouting of the essential contractual conditions.’ 

... Until the terms of the contract are known and identified it is impossible to say whether or not any 
particular conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection 
or repudiation of the contract. 

One cannot begin the inquiry without ascertaining what work ... the employee was employed and had 
undertaken to perform.  It is also necessary to ascertain what particular obligations the parties had agreed 
upon as important or even vital.” 

23 In my view Mr Frugtniet did ‘wilfully’ breach an essential condition of his contract by deliberately misleading his employer 
about the relevant issues.  It is not clear why he did so, but it is reasonable to conclude that he tried to disguise his actions.  It is 
relevant that the respondent retains continual links with Centrelink.  It is relevant that Mr Frugtniet never passed the letter or 
information to a Centrelink officer who attended at the respondent’s premises.  In my view the actions of the applicant were 
such that they could have damaged the respondent in their dealings with Centrelink, because the respondent’s organisation is 
small, works on trust and Mr Frugtniet knowingly allowed his daughter to wrongly use the respondent’s address to claim a 
benefit.  In my view the respondent has discharged their onus as to the severity of the conduct. 

24 The onus is then on the applicant to prove that the dismissal is unfair in all the circumstances, Undercliffe Nursing Home –v- 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385; As 
Brinsden J stated at page 386: 

“The jurisdiction has been variously stated: in re Loty and Holloway v. Australian Workers' Union (1971) A.R. 95 at 99 
Sheldon J. said that even though in the dismissal be it summary or on notice, the employer has not exceeded his 
common law and/or award rights, the Court was entitled to enquire as to whether the employee had received "less than a 
fair deal".  He also approved what had been said in an earlier case whether there had been "a fair go all round". 

………………… 

As His Honour points out the question to be investigated is not a question as to the respective legal rights of the 
employer and the employee but a question whether the legal right of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an abuse of that right”. 

25 I consider that Mr Frugtniet did receive fair treatment and that the penalty applied is not harsh in all the circumstances.  I note 
also the decision in Shire of Esperance –v- Peter Maxwell Mouritz 71 WAIG 891 @899 as follows: 

“ the mere fact that the employee did not have a proper opportunity to explain or has not been warned of the possibility 
of termination does not automatically entitle the applicant to a remedy.  No injustice will result if the employee could be 
justifiably dismissed.” 

26 I am therefore not of the view that the dismissal was unfair in all the circumstances.  Mr Frugtniet’s actions, or those of his 
daughter, were not sanctioned.  He did not deal truthfully with his employer; this lack of action in not disclosing to his 
employer the details of his daughter’s use of the address was wrong and could have placed the respondent in a difficult 
position.  For all the reasons expressed I would dismiss the application. 
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2006 WAIRC 05593 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REX SINCLAIR FRUGTNIET 
APPLICANT 

-v- 
C.R.O.F.T. COMMUNITY FOR THE RESTORATION OF FAMILY TRUST INC 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 17 OCTOBER 2006 
FILE NO U 199 OF 2006 
CITATION NO. 2006 WAIRC 05593 
 

Result Application dismissed 
Representation 
Applicant Mr Mugliston of Counsel 
Respondent Mr J Brits of Counsel 
 

Order 
HAVING heard Mr Mugliston of Counsel on behalf of the applicant and Mr J Brits of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2006 WAIRC 05604 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSLYN GREEN 
APPLICANT 

-v- 
MERREDIN CUSTOMER SERVICE PTY LTD AS TRUSTEE FOR HATCH FAMILY TRUST 
TRADING AS DONOVAN FORD / MERREDIN NISSAN AND DONOVAN TYRES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD WEDNESDAY, 9 AUGUST 2006 
DELIVERED WEDNESDAY, 18 OCTOBER 2006 
FILE NO. U 172 OF 2005 
CITATION NO. 2006 WAIRC 05604 
 

CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Applicant summarily 
dismissed - Applicant unfairly dismissed - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Declaration made and Order that the Respondent pay the Applicant $8,840.00 (gross) 
Representation  
Applicant In person 
Respondent Mr R Gifford (as agent) 
 

Reasons for Decision 
1 This is an application by Roslyn Green ("the Applicant") under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the Act") 

for orders pursuant to s 23A of the Act.  The Applicant claims she was harshly, oppressively or unfairly dismissed by Merredin 
Customer Service Pty Ltd as trustee for Hatch Family Trust trading as Donovan Ford / Merredin Nissan and Donovan Tyres 
("the Respondent") on 27 October 2005.   
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Background 
2 The Applicant was employed by the Respondent as a vehicle cleaner.  The Respondent's premises are located in Merredin.  

Prior to seeking employment the Applicant had been out of the workforce for some time.  The Applicant is married, has 
children and had not worked since her children were born.  At the time the Applicant sought employment with the Respondent 
she was studying and had partially completed a qualification to work as a teacher's aide.  However, the Applicant had not 
worked as a teacher's aide.   

3 The Applicant commenced work for the Respondent on 10 October 2005 and her employment was terminated on 27 October 
2005.  The Applicant says that she was engaged by the Respondent as a part-time vehicle cleaner on a two-week trial.  Her 
principal duties were to provide a complimentary clean of vehicles that had been serviced.  The Applicant says that a week 
after she successfully completed her two-week trial she was informed that her employment was terminated.  The reason given 
to her was that the Respondent could no longer afford to employ her.  The Applicant formed the opinion at that time that the 
Respondent intended to discontinue the complimentary cleaning service.  She was told she would be paid one week's pay in 
lieu of notice and she made arrangements to pick up her pay a week later.  Prior to receiving up her final pay, the Applicant 
received information that another person had been employed to replace her.  When she collected her pay on 4 November 2005, 
one of the Respondent's owners and the dealer principal, Sydney Hatch, told her that she had been replaced.  He also told her 
that her employment had been terminated because she did not do a good job and she did not clean vehicles within the time 
period required of her.  The Applicant says that she was harshly, oppressively and unfairly dismissed because at no time was it 
ever raised with her whilst she was employed that her performance was defective in any way and she was not given any 
opportunity to address any issues of performance.  In addition, the Applicant says that she was dismissed because her 
supervisor, the vehicle detailer, Anthony Tompkin, did not like her and had "set her up" to be dismissed. 

4 The Respondent says that the Applicant was engaged as a casual employee on a two-week trial.  The Respondent contends that 
during the two-week trial the Applicant was informed on a number of occasions that she was spending too much time cleaning 
each vehicle.  Her trial period was extended for a further week and at the conclusion of the second trial period, the Respondent 
concluded that the Applicant's performance was not going to improve so her employment was terminated. 

The Applicant's Evidence 
5 The Applicant answered an advertisement by the Respondent in the local newspaper for a vehicle detailer and attended an 

interview with Mr Hatch.  At the time the Applicant was interviewed by Mr Hatch, she showed him her car.  The Applicant 
was very particular about keeping her car clean.  The Applicant was unsuccessful in obtaining the position as a vehicles 
detailer as she did not have any employment experience cleaning cars.  However, two weeks later Mr Hatch telephoned the 
Applicant and asked her if she wanted a job as a part-time vehicle cleaner.  The job required her to wash the service vehicles as 
a complimentary clean for clients and wash vehicles in the yard.  The Applicant testified that Mr Hatch told that her she would 
be employed initially for two weeks on trial and she would be paid an amount of $16.00 or $17.00 per hour but when she gave 
evidence she could not recall with any precision the amount she was paid.  However, the Applicant produced a payslip which 
showed that she was paid $17.00 an hour (Exhibit 3).  The Applicant says that Mr Hatch told her that she was to work a set 
amount of hours each week but said he was flexible as to when those hours were to be carried out.  This suited the Applicant as 
her husband is a shift worker.  She reached an agreement with Mr Hatch that she could change her days of work each week to 
suit her husband's shift arrangements and she could choose when the total number of hours would be worked on particular 
days.  The Applicant entered into an arrangement to notify Mr Hatch at the end of each week of the days she would work the 
following week.  The Applicant produced in her evidence copies of emails she sent notifying Mr Hatch of the days of work.  
On 14 October 2005, she informed him that she would work on Monday, 17 October 2005, Wednesday, 19 October 2005 and 
Thursday, 20 October 2005 and sometime later she sent him an email stating that she would work the following week on 
Monday, 24 October 2005, Tuesday, 25 October 2005 and Wednesday, 26 October 2005.   

6 The Applicant testified that during the two-week trial she received no complaints from any customers but in fact she received 
compliments about her work from customers which were relayed to her through the service manager, Michael.  She says that 
she washed all the vehicles required of her and did not stop work even for lunch.  If there were no vehicles to be washed she 
sorted out the shed she shared with the vehicle detailer, Mr Tompkin.  The shed looked neglected, so she sorted out all the 
sponges and at the end of each day, she emptied the bins and refreshed the buckets for the following day.  During the second 
and third weeks of her employment Mr Hatch told her that the time she should take to wash a vehicle should average of 20 
minutes to half an hour.  He discussed with her that some vehicles take 15 minutes to clean and others take up to 45 minutes.  
The Applicant says that she was conscious that she had to complete the cleaning of vehicles in this time period and she 
understood that Mr Hatch was conscious about the money it cost for the complimentary service.  She says she regularly had 
conversations with him about vehicle cleaning, including how to remove insects with a razor.  All that she was required to do 
was wash a vehicle on the outside, clean the windows, vacuum the interior and wipe down the centre console and the dash.  
She was also required to paint each one of the tyres with black.  The Applicant says that she understood that there was a lot 
more involved in vehicle detailing of used vehicles as a lot of time was spent on a used vehicle preparing it for sale.  She 
testified that there was not a vehicle that left her area that was not cleaned on time. 

7 The Applicant gave uncontradicted evidence that she cleaned all of the vehicles allocated to her. 
8 The Applicant testified that she had problems with the vehicle detailer, Mr Tompkin.  Mr Tompkin commenced employment 

for the Respondent two weeks before the Applicant.  When the Applicant was first employed she was introduced to 
Mr Tompkin as the vehicle detailer and he was told to show her "the ropes".  They both cleaned the first vehicle she was 
required to clean together.  Whilst cleaning the vehicle Mr Tompkin broke a headlight cover.  He kicked the headlight cover 
out of the way and told the Applicant not to worry about it.  The Applicant was concerned about that.  Mr Tompkin then 
washed the inside of the engine of the same vehicle with a high pressure hose which resulted in stickers being washed off the 
battery.  Before the vehicle was returned to the customer, the Applicant was concerned that the light cover was not on the 
vehicle, so she asked Michael in front of Mr Tompkin, "What happens if we break something" and Michael told her that they 
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have to inform him, so she then told him that when they washed a vehicle the light cover came off and the stickers came off the 
battery.  Michael thanked her for telling him.  The Applicant says that she took the brunt of this but she did not tell Michael 
that Mr Tompkin had done this.  The Applicant then spoke to Mr Tompkin and told him that the job was important to her and 
to her family and she would say something if she damaged a vehicle and she would not "take the rap" for any damage that he 
caused to a vehicle.  She says that as a result of her comments to him he did not speak to her, so she started cleaning her own 
vehicles without assistance from him and cleaning up the shed.  She also saw Mr Tompkin hit a car with a vacuum cleaner.   

9 The Applicant was also concerned that Mr Tompkin told her to use dirty water and he used the same bucket the entire day.  
The Applicant testified that she knew this was not a good practice.   

10 The Applicant testified that the front office provided a list of service vehicles which contained ticks for the vehicles to be 
washed.  She asked Mr Tompkin how the system worked but he said that he did not know as he did not use that system.  So she 
asked Michael how the system worked.  He explained to her how to follow the list and she did so.  The Applicant said that 
everything she needed to know about her work, she first asked Mr Tompkin but often he was not interested in her questions so 
she would ask others what to do.   

11 In the second week of her employment, the Applicant discovered that her sponges were missing, her buckets were not in the 
order where she had left them and her crate she used to sit on went missing, so she asked Mr Tompkin where they were.  
Mr Tompkin called her a "stupid f.....g bitch" and told her she could not clean cars properly, that she was too fussy, she took 
too long and this was his shed.  He also told her she was a "f.....g stupid woman".  She testified that he was really angry and 
told her, "If you don't want to work here then leave. If you have any complaints go and see the front office."  The Applicant 
was very distressed, so she went to see Mr Hatch.  When she spoke to Mr Hatch she began to cry and so he took her into his 
office.  She told him what had happened.  His response was that she should apologise to Mr Tompkin and to use some 
"psychology on him" to defuse the situation.  Mr Hatch told her that he was sick and tired of in-house bickering and he was 
sick of dealing with it.  The Applicant told Mr Hatch that she had not done anything wrong.  He agreed but told her to let 
Mr Tompkin calm down and then to apologise to defuse the situation.  The Applicant gave Mr Tompkin twenty minutes to 
calm down.  She then spoke to him and told him she was really sorry if she had given him the impression that she was trying to 
take over his job but she was not interested in doing so, she was only interested in doing her job well.  He smirked and told that 
he was not going to accept her apology and said she was a "whinging bitch".  The Applicant was very upset by this.  She went 
to speak to Mr Hatch to tell him it was not working but he was busy, so she returned to her work in the shed.  She needed the 
money.  She decided to keep working and to ignore Mr Tompkin.  She later told Mr Hatch that she would continue to work.   

12 On Tuesday, 25 October 2005, which was in the third week of the Applicant's employment, the Applicant met with Mr Hatch.  
He provided her with a Job Description Form ("JDF").  The JDF stated that the Applicant was to report to the vehicle detailer 
which meant that she was to report to Mr Tompkin.  The Applicant said that this was the first occasion she was informed that 
Mr Tompkin was her boss.  The JDF stated as follows: 

"Part Time Vehicle Cleaner Roslyn Green 
The management and staff of Donovan Ford 
and Merredin Nissan are committed to our 
customers through both sales and services. 

Reports To Vehicle Detailer 

Internal Customer New and Used Vehicle Departments 
Service Department 

Internal Suppliers Sales Manager 
Service Manager 
Parts Department 

External Customers Retail Clients 

External Suppliers Sub-contractors 

Primary Responsibilities 
1. Provide excellent customer service through cleaning client's vehicles to, at least, the agreed standard. 
2. Maintain vehicle cleaning equipment and materials in good order and condition. 
3. Keep up to date with current vehicle cleaning techniques. 
4. Keep wash down pad clean. 
5. Report any accidents or damage to vehicles or yourself to your supervisor as soon as possible. 
6. Use time cards to record working times. 

Authorised by: S R Hatch Accepted by: R G Green Date: 25-10-05  
 Dealer Principal  Vehicle Cleaner" 

(Exhibit 1) 
13 The Applicant says that she had no difficulty performing the tasks set out in the JDF.  She testified that after she received the 

JDF, Mr Tompkin just got worse.  He would not let her wash certain vehicles and he told her not to do particular tasks, such as 
paint the tyres black on a vehicle.  She began to think he was setting her up for a fall.  When cross-examined it was put to the 
Applicant that she was informed from the time her employment commenced that she was to report to Mr Tompkin and to 
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accept his directions.  The Applicant denied she had been told so and testified that it was not until she received the JDF that she 
was informed that was the case.  She also denied that she was not prepared to take instruction from Mr Tompkin.  She said that 
Mr Tompkin performed work at a higher level and she asked questions of Mr Tompkin but when he was not forthcoming she 
asked those questions of Mr Hatch.  When it was put to her that Mr Tompkin told her she had to work more quickly and her 
response was, "Unless someone from the front office tells me to go quicker then I am not going to do that.", she agreed that 
Mr Tompkin had told her that she had to go quicker but she disagreed that she had responded to Mr Tompkin by refusing to do 
so unless she was told to do so by the front office.  She said that Mr Tompkin had a practice of "stomping" around the vehicle 
she was cleaning, looking over her shoulder and picking on her work by saying, "You have not done this bit or you have not 
done that bit."  She also testified that on other occasions, Mr Tompkin told her she was too fussy about her work.  It was also 
put to the Applicant in cross-examination that she tried to run Mr Tompkin's department and take it over.  The Applicant 
denied that was the case, she says that she had no interest in his job, she could not do his job and in any event she did not work 
full-time.  She also said that all they did was share the shed and if at any time Mr Tompkin needed any equipment he had 
priority to use it.   

14 The last day the Applicant worked was the day after she received her JDF.  On the following day the Applicant was not 
rostered to work but came into the office to pick up her pay.  When she did so, Mr Hatch's secretary told her that Mr Hatch 
wanted to speak to her.  She spoke to him in the showroom, where there were other people around.  Mr Hatch told her that her 
employment was being terminated because he did not have enough money to keep her on and he had to think of his other 
workers.  The Applicant asked Mr Hatch whether she had done anything wrong and he said no.  She testified that she was very 
upset but she was not angry with him because she understood his position.  It was her view that if it was uneconomical to run 
the complimentary wash service then she understood why her employment was being terminated.  She left the building and 
went outside to her car.  Mr Hatch came outside and told her he would pay her one week's pay in lieu of notice.  The Applicant 
made arrangements to pick up her pay in lieu of notice the following week.  At that time she thought it was nice that Mr Hatch 
was going to pay her one week's pay in lieu of notice.  She asked him if he had a position for a vehicle cleaner again would he 
employ her and he told her yes.  She shook his hand, went inside, said goodbye and shook the hands of other employees of the 
Respondent and did not think ill of Mr Hatch.   

15 On 31 October 2005, the Applicant sent Mr Hatch an email and asked him whether he could provide her with a reference and 
to mention why she was laid off.  She said in her email that she hoped to work with him again.  The Applicant did not receive a 
reply to her email.  A few days later, someone told her that the Respondent had employed another vehicle cleaner.  The 
Applicant told this person that they must be mistaken but when she went to pick up her pay on 4 November 2005, she decided 
to ask if anyone else had been employed.  She spoke to Mr Hatch and asked him if he had completed a reference for her and he 
looked at her in what she described as a funny way and said, "Why would you want one?"  She then asked him if he had 
employed another vehicle cleaner.  He took her into another room and told her that she must have misunderstood him and told 
her that she did not do a very good job and that was why she got the sack or was put off because she had not been able to clean 
a vehicle in time.  The Applicant told him she did not understand.  She said that she was very hurt that Mr Hatch had lied to 
her.  She had respected him for giving her a job and paying her money but at that point she lost respect for him and did not say 
anything further.  She felt shocked and later made a claim for unfair dismissal.   

16 When cross-examined, it was put to the Applicant that during the course of her employment she had been counselled by 
Mr Hatch on a number of occasions (commencing on the second day that she was employed) that she was taking too long to 
wash a vehicle.  She denied that Mr Hatch had counselled her about taking too long to wash a vehicle.  She testified that he 
never told her she was taking too long to wash a vehicle or that her job was in jeopardy if she did not work faster.  When it was 
put to her that his actual words were when he told her she was being terminated, "I can't afford to pay you", the Applicant 
testified in response that she did not see how different those words were to the words she recollected but she could not recall 
exactly what Mr Hatch had said.  She pointed out that he did not tell her he could not afford to keep her because she was taking 
too long to complete a clean until she picked up her pay in lieu of notice on 4 November 2005.  The Applicant denied that she 
had ever taken an hour or an hour and a half to complete cleaning a vehicle.  The Applicant testified that Mr Hatch may have 
wrongly formed the impression that she had taken an hour and a half to clean a vehicle.  She said that quite often she would 
start cleaning a vehicle that required a complimentary clean but she would not complete it because there would be another 
vehicle that had priority, so she would clean the vehicle that had priority.  She also said that on some occasions Mr Tompkin 
needed to use the wash pad so she would have to wait until Mr Tompkin had finished.  She testified that Mr Hatch could have 
come in and seen a vehicle being washed and then when he came back an hour or so later and could have seen the same vehicle 
being washed but two or three vehicles may have been finished in the meantime.  She says that Mr Hatch did not discuss the 
issue with her and it was her view that he lied to her on 27 October 2005 when he told her employment was terminated.   

17 The Applicant is obviously very distressed about her employment being terminated.  Her complaint is that if she had been 
given an opportunity to address the time she spent to clean vehicles, she would have had an opportunity to explain and, if 
necessary, she would have had an opportunity to improve her performance. 

18 When it was put to the Applicant that Mr Hatch intended to extend the trial period, the Applicant denied that they ever had a 
conversation about the extension of her trial period. 

19 After the Applicant's employment was terminated she applied for two teacher's aide positions but she was unsuccessful 
because of her grammar.  She said that she had not finished her teacher's aide training course and she had no experience 
working in schools.  She did not apply for other work in Merredin as she felt she would not be successful for the reason that 
she had been dismissed because she could not clean a vehicle in half an hour.  She left Merredin in June 2006 as her husband 
was transferred to a government job in Picton.  Prior to leaving Merredin she had to spend time preparing to move so she was 
unable to seek work.  After leaving Merredin in June 2006 she has regularly returned to Merredin to prepare their house in 
Merredin for sale which has made it difficult for her to seek work.  The Applicant testified that because of her dismissal she 
has very low self esteem and feels quite intimidated about seeking other employment because of her experience of working 
with the Respondent.  She has, however, looked for work where she now lives and has ascertained that there are lots of 
vacancies but she has been afraid to seek work.  The Applicant is not seeking to be reinstated to her former position although 
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she was at the time she filed her application for unfair dismissal but now her husband had been transferred reinstatement is 
impractical.  The Applicant is seeking compensation and a reference. 

The Respondent's Evidence 
20 Sydney Hatch, who is known as Rick Hatch, the dealer principal of Donovan Ford / Merredin Nissan testified that he owns the 

business with his wife.  He has owned the business with his wife in partnership since 1998.  Prior to that time he was an 
employee of the business from 1985 to 1998 as the service manager.  Mr Hatch testified that the name of the Respondent is 
Merredin Customer Service Pty Ltd trading as Donovan Ford / Merredin Nissan and Donovan Tyres.   

21 Mr Hatch says that he employed the Applicant as a casual vehicle cleaner in the Vehicle Detailing Department.  Although the 
Applicant had no experience in cleaning vehicles she showed him her vehicle which was immaculate.  He said that he decided 
to pay the Applicant $17.00 an hour after he discussed the matter with his wife, ascertained the award rate of pay for a vehicle 
cleaner was $12.75 an hour, added 20 percent for the casual loading and decided to increase that amount to $17.00 per hour.  
Mr Hatch said that he explained to the Applicant prior to commencing work that she would be employed as a casual employee.  
She was told she would be engaged for a two-week trial and her ongoing employment would be reviewed at the end of that 
period.  He offered the trial period to make sure that the work was being carried out to the standard he required.  He said that 
the Applicant was engaged to work 16 to 20 hours a week and if work was not available the Applicant was to go home.  He 
agreed she could work the days and hours to suit her husband's shift work.   

22 Mr Hatch testified that prior to commencing work he told the Applicant that she would report to Mr Tompkin.  At the 
interview, Mr Hatch informed her she was required to wash vehicles within a time period of 20 to 30 minutes.  The Applicant 
was required to clean were customers' vehicles that came into the Respondent's premises for a service.  He told her that some 
vehicles will take longer, some will be shorter, depending if the vehicle was a town car or a farmer's four-wheel drive. The 
time set for cleaning was based on Mr Hatch's own experience, as he has spent much time in the past cleaning vehicles.  He 
introduced the complimentary wash service when he became the Service Manager in 1985.   

23 When Mr Hatch gave evidence he explained the difference between vehicle detailing and vehicle washing.  To detail a vehicle 
a lot of time is spent to ensure every nook and cranny of a vehicle is sparkling, whereas the complimentary vehicle wash was a 
basic wash, vacuum, wipe down the dash and centre console, black the tyres, clean the windows and remove any insects.  
Mr Hatch says he instructed the Applicant that when she completed all the complimentary vehicles she was to help 
Mr Tompkin with any detailing work or to clean the front yard cars.  He says that her role was to be Mr Tompkin's assistant 
but she also received instructions from Michael as to when particular vehicles were required to be completed by and from 
Gary, the Used Car Sales Manager.   

24 Mr Hatch testified that during the trial period he observed that the Applicant was taking on average an hour to complete 
cleaning of vehicles, as she was detailing, not cleaning them and one occasion she took one and a half hours to clean a vehicle.  
He said the work she was doing was great for detailing but detailing was not required as it was a complimentary service.  He 
says that he told her many times that she was taking too long and she responded by saying that she was getting better, that she 
was trying but she was not there yet.  When cross-examined, Mr Hatch conceded that on several occasions he had pointed out 
particular aspects of her work that needed to be done a little bit better, such as removing insects with a razor.  He said, 
however, the Applicant's level of work was far higher than what was required and although she was told to bring the standard 
of the work down and to stop detailing vehicles, the length of time she spent cleaning vehicles did not change.   

25 Mr Hatch recalled that the Applicant came to him in the first two weeks she was employed and complained to him that 
Mr Tompkin did not speak nicely to her.  Mr Hatch told the Applicant to let Mr Tompkin cool down and then talk to 
Mr Tompkin and to apologise and tell him she did not understand what he required of her.  He also talked to Mr Tompkin and 
told him that the language that he used was inappropriate and he needed to speak courteously to the Applicant.   

26 Mr Hatch says that Mr Tompkin reported to him that he had spoken to the Applicant about times blowing out for cleaning and 
that she had responded by telling him (Mr Tompkin) to mind his own business and that unless she heard from the front office 
she was not going to do what he asked.  At the end of the two-week period Mr Hatch says that he told the Applicant that he 
still had the problem with the time she was taking to complete her work and that he was going to extend her trial period for a 
further week to see how they went from there.  He said that she responded positively and told him that she would try her best 
to get the time down.   

27 In the meantime, Mr Hatch was preparing Job Description Forms ("JDF") for all of his employees.  He used a precedent from 
Mandurah Nissan to prepare the Applicant's JDF.  On Tuesday, 25 October 2006, he sat with the Applicant and went through 
her JDF to make sure she knew what exactly was required of her and they both signed her JDF (Exhibit 1).  He said the reason 
why he went though the document with her was to make it plain to her that she reported to Mr Tompkin because it had by that 
time been reported to him that she (the Applicant) was not going to do as directed by Mr Tompkin unless the front office had 
told her to do it.   

28 Mr Hatch says that point one of the Applicant's JDF which stated that one of her primary responsibilities was to provide 
excellent customer service through cleaning client's vehicles to, at least, the agreed standard meant that the Applicant was to 
wash, chamois, paint the tyres and clean the windows of the vehicle in an average time of between 20 to 30 minutes.  Mr Hatch 
says, however, that the description "Part Time Vehicle Cleaner" was incorrect.  He says those words were a mistake.  When he 
adopted the document he received from Mandurah Nissan he failed to change the description to “Casual Part Time Vehicle 
Cleaner”.   

29 Mr Hatch maintained in his evidence that the Applicant knew before she was provided with the JDF informing her that 
Mr Tompkin was in charge and that she was employed to help Mr Tompkin run that Department.  On the days when the 
Applicant was not at work, Mr Tompkin had to clean all the vehicles including the complimentary service vehicles.   

30 Mr Hatch says that the reason why he terminated the Applicant's employment was that on the last day of the third week, he 
observed her spending an hour and a half cleaning a vehicle, so he formed the opinion that he could not afford to pay $17.00 an 
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hour for a complimentary service if the service was to take an hour and a half.  Consequently, he told the Applicant when she 
came to pick her pay on 27 October 2005 that he could not afford to pay her so he was going to have to let her go.  He said that 
what he meant by those words was that she was taking too long to wash the vehicles.  He testified that he thought she would 
know what he meant but in hindsight he said he should have spoken to her in a quiet place and explained what he meant.  After 
seeking advice from the Motor Trades Association he decided the decent thing to do was to pay her a week's pay.  Mr Hatch 
later sought and found a replacement vehicle cleaner who is still employed.   

31 On 4 November 2005, when the Applicant visited the Respondent's premises the Applicant challenged Mr Hatch about 
employing someone else.  Mr Hatch testified that the Applicant said to him, "I thought you couldn't afford to pay anyone?"  He 
told her that it was cost prohibitive to pay $17.00 an hour to wash a vehicle in one and a half hours.  When cross-examined, 
Mr Hatch conceded that the Applicant had a set number of hours each day to wash vehicles and that she completed all of the 
service vehicles that she was required to wash plus others (Transcript page 75). 

32 Mr Hatch also conceded that he had problems with employees bickering amongst themselves but said that was unrelated to the 
reason why he terminated the Applicant's employment.  Mr Hatch was unable to give an explanation why Mr Tompkin was not 
called as a witness.  When asked why he was not being called, at first he said that he had no idea why he was not being called 
and then he said that he did not see it was relevant to call him.  When it was put to Mr Hatch that Mr Tompkin believed that the 
Applicant was undermining his position and wanted his job, Mr Hatch said that he did not know about that but in re-
examination Mr Hatch said that Mr Tompkin told him the Applicant was trying to run his department and to organise the 
buckets and chamois.  Mr Hatch said that he did not think that he should get involved in that dispute as the Applicant and 
Mr Tompkin were required to work as a team and if she had some ideas that were beneficial, they should have been adopted. 

Credibility 
33 I have heard the evidence given by the Applicant and Mr Hatch and observed them closely.  I found the Applicant to be a 

reliable and truthful witness.  Although she was clearly distressed when she gave her evidence she gave her evidence 
consistently and in a forthright manner.  I did not find material parts of Mr Hatch's evidence to be reliable.  Mr Hatch testified 
that the Applicant had on average taken an hour to clean a vehicle.  However, his testimony was vague.  He gave no evidence 
as to when he made these observations, or whether he had at any time had the opportunity to observe the Applicant for long 
periods of time whilst she worked or how he drew that conclusion.  The Applicant in my opinion gave a credible explanation 
as to why Mr Hatch may have formed the impression that she took one and a half hours to wash a vehicle.  She says that she 
would often start to wash a vehicle but not complete it as she would wash and clean other vehicles that had priority before 
completing the first vehicle.  She also gave uncontradicted testimony that Mr Tompkin would sometimes require the use of the 
wash pad which would cause her cleaning duties to be interrupted.  Further, Mr Hatch's concession that the Applicant 
completed cleaning all of the service vehicles plus others supports the Applicant's version of events.  In addition, no evidence 
was adduced in this matter that vehicles were not returned to the service department on time or that Mr Tompkin had to 
undertake additional work to ensure that all vehicles were cleaned on time.  The Applicant rightly challenged the fact the 
Mr Tompkin was not called as a witness.  No explanation other than to say that it was not relevant has been given as to why 
Mr Tompkin was not called.  Mr Tompkin could give material evidence in this matter.  The case put forward in this matter on 
behalf of the Respondent has been on the basis that Mr Tompkin made material observations and reported matters to Mr Hatch 
which led to the Applicant's employment being terminated. 

34 Where a party fails to call a witness a court may in appropriate circumstances draw an inference that the uncalled evidence 
would not have assisted that party's case (Jones v Dunkel (1959) 101 CLR 298).  The inference can only be drawn if no 
reasonable explanation of the failure is given.  The rule only applies where a party is required to explain or contradict 
something.  The rule cannot be employed to fill gaps in the evidence, or to convert conjecture and suspicion into inference.  In 
this matter the Applicant has given evidence that what Respondent says is contradicted by statements made by Mr Tompkin to 
the Applicant and Mr Hatch.  As no reasonable explanation has been given for Mr Tompkin's absence I will draw the inference 
that his evidence would not have assisted the Respondent's case. 

35 For these reasons I prefer the evidence given by the Applicant to the evidence given by Mr Hatch where their evidence departs. 
Was the Applicant a casual employee? 
36 The term "casual employee" has no fixed meaning.  The true nature of any employment relationship will depend upon the facts 

and circumstances of each case (Doyle v Sydney Steel Company Limited (1936) 56 CLR 545 at 551, 565). 
37 In the Australian Industrial Relations Commission it has been accepted that the status of "casual employment" is not 

necessarily inconsistent with the concept of an ongoing contract of employment (see Ryde–Eastwood Leagues Club Limited v 
Taylor (1994) 56 IR 385 applied in Swan Yacht Club (Inc) v Bramwell (1997) 78 WAIG 579). 

38 The nature of casual engagement has been set out in a number of decisions of this Commission.  In Serco (Australia) Pty 
Limited v Moreno (1996) 76 WAIG 937 at 939, Sharkey P observed: 

" 'The concept of casual employment within the common law of employment, untrammelled by award prescription, is 
generally taken to connote an employee who works under a series of separate and distinct contracts of employment 
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than 
under a single and ongoing contract of indefinite duration.' 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and 
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420). 
The parties, of course, cannot by use of a label, render the nature of a contractual relationship something different to what 
it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6)." 

39 See also Metal and Engineering Workers Union – Western Australia v Centurion Industries Ltd (1996) 76 WAIG 1287 and 
Anthony and Sons Pty Ltd T/A Oceanic Cruises v Peter Fowler (2005) 85 WAIG 1899. 
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40 In this matter the Applicant was engaged to work 16 to 20 hours a week.  The clock record (Exhibit C) shows that she worked 
three days a week and that she started work at 8:00 am, 8:30 am or 9:00 am and that she finished at 5:00 pm except for three 
occasions when she finished at 5:30 pm, 4:00 pm and 12:30 pm.  Although this circumstance could point to a conclusion that 
the Applicant was engaged as a casual employee her JDF states otherwise.  Further, the Applicant was not informed when she 
was engaged that the employment was casual and there was no entitlement to paid leave.  The Applicant was on a two-week 
trial which she completed.  The nature of a concept of a trial in most cases is inconsistent with casual employment.  For 
example, if an employer were to engage a person to work for five hours on one day and then engage the same person to work 
20 hours on four days the following week each engagement (one being for five hours on one day and the other for 20 hours on 
four days) could be said to constitute a separate and distinct contract of employment.  There would be no need for the employer 
to engage the person on trial as each time work was offered and accepted a separate contract would be entered into and no 
mutual expectation of continuity of employment would be raised.  A trial on the other hand connotes such an expectation as the 
purpose of a trial is to assess an employee's suitability to be offered further work.   

41 Despite the fact that the Applicant's hours of work varied between 16 to 20 hours each week the evidence establishes that there 
was a reasonable mutual expectation of continuity of employment.  The Applicant was not engaged for a series of separate and 
distinct contracts of employment.  Consequently, the nature of the contractual relationship was not casual. 

Was the Applicant unfairly dismissed? 
42 The question to be determined by the Commission, is whether the Respondent exercised its legal right to dismiss the Applicant 

in such a way that the right has been exercised harshly or oppressively against the employee as to amount to an abuse of that 
right (see Miles and Ors trading as The Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

43 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 
evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (Newmont Australia 
Ltd v The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).  
In this matter it cannot be disputed that the Applicant was summarily dismissed. 

44 I am satisfied that the Applicant was engaged for a two-week trial only and that she was not informed by Mr Hatch during that 
trial, prior to the termination of her employment or prior to 4 November 2005, that her performance was defective.  For this 
reason the termination of the Applicant's contract of employment was procedurally unfair. 

45 In any event for the reasons set out above in paragraphs 33 to 35 of these reasons for decision I accept the Applicant's evidence 
that she worked hard and consistently cleaned all vehicles required to be cleaned by her in the time frame required.  
Consequently I find that the termination of the Applicant's contract of employment was substantively and manifestly unfair. 

Remedy 
46 The Applicant seeks an award of compensation and a reference from the Respondent stating how well she worked.  I am 

satisfied that reinstatement is not practical as the Applicant no longer resides in Merredin. 
47 The Applicant was paid the following gross amounts: 

(a) $340.00 gross on 14 October 2005; 
(b) $399.50 gross on 21 October 2005; 
(c) $280.50 gross on 28 October 2005; and  
(d) $340.00 gross on 4 November 2005.   
The average of these amounts is $340.00 gross per week. 

48 The principles that apply to mitigation were recently considered by the Full Bench in The St Cecilia's College School Board v 
Grigson [2006] WAIRC 05496 at [9] – [10] where the Full Bench observed: 

"Mitigation was considered by Sharkey P, with whom Parks C agreed in Growers Market Butchers v Backman (1999) 79 
WAIG 1313 at 1316 as follows:- 

'1. The duty to mitigate loss in claims of unfair dismissal lies on the claimant employee (see Bogunovich v 
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)).  

2. In practical terms, this requires the employee to diligently seek suitable alternative employment (see Brace v 
Calder and Others [1895] 2 QB 253).  

3. The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v 
Kelcey [1986] VR 507 (FC), Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), Prus-
Grzybowski v Everingham and Others (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC) and McGregor on 
Damages (15th Edition, 1988) at page 723.  

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an 
obligation which a reasonable and prudent person would not undertake.  

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take 
employment of a different or inferior kind (see "Truth" and "Sportsman" Limited v Molesworth 
[1956] AR (NSW) 924; Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 
and compare Dunstan v The National Mutual Life Association of Australia Ltd (1992) 5 VIR 73).  

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level 
(see Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104 , for example).  
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5. (a) There is, of course, no recovery for the loss avoided, unless the matter is collateral (see W R 
Freedland, "The Contract of Employment" (1976) at page 26).  

(b) Salary or wages, including any fringe benefits received from a new employer, will reduce the 
damages payable (see Bold v Brough Nicholson and Hall Ltd [1964] 1 WLR 201; Lavarack v 
Woods of Colchester [1967] 1 QB 278 at 301; Hutt v The Cascade Brewery Ltd (unreported) 
(Supreme Ct Tas) per Wright J and Golja v Lord (unreported) 21 February 1996 (IRC of Aust) per 
Madgwick J).  

6. Expenses incurred in seeking alternative employment to mitigate one's loss may be taken into account (see 
Brookton Holdings No V v Kara Kar Holdings Pty Ltd (1994) 57 IR 288.' 

The principle in paragraph 2 of the passage quoted above has recently been qualified by the Full Bench.  In BHP Billiton 
Iron Ore Pty Ltd v Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
(2006) 86 WAIG 642 it was observed by Ritter AP at [104] (with whom Beech CC and Gregor SC agreed) that Brace v 
Calder [1895] 2 QB 253 is not an authority which supports the principle that an employee must diligently seek suitable 
alternative employment." 

49 In this matter the Respondent argues the Applicant has failed to mitigate her loss.  As set out above in the passage quoted by 
the Full Bench at point 4(b), the Commission must assess whether the Applicant has acted reasonably in the mitigation of loss, 
but this does not mean that the test is objective.  It is not an assessment from the viewpoint of a reasonable and prudent person.  
What is reasonable for a person to do in mitigation of his or her loss is not a question of law but is one of fact in the 
circumstances of each particular case (see Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104 at 115-117 and the cases cited 
therein). 

50 I am satisfied that but for the dismissal the Applicant would have continued to work for the Respondent for a period of at least 
six months.  Further, I am satisfied that in the circumstances the Applicant acted reasonably in the mitigation of her loss.  She 
sought work as a teacher's aide but was unsuccessful.  Although the Applicant did not apply for any other positions her reasons 
for not doing so are reasonable as the Applicant's esteem and confidence to seek other work has been affected by the actions of 
the Respondent. 

51 For these reasons I find that the Applicant has acted reasonably in her mitigation of loss and the Respondent has failed to meet 
its onus of proof. 

52 I will make a declaration that the Applicant has been unfairly dismissed and make an order that the Respondent pay the 
Applicant $8,840.00 (gross). 

 

2006 WAIRC 05603 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSLYN GREEN 
APPLICANT 

-v- 
DONOVAN FORD / MERREDIN NISSAN 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 17 OCTOBER 2006 
FILE NO/S U 172 OF 2005 
CITATION NO. 2006 WAIRC 05603 
 

Result Order issued to amend the name of the Respondent 
Representation 
Applicant In person 
Respondent Mr R Gifford (as agent) 
 

Order 
Having heard the Applicant in person and Mr Gifford as agent on behalf of the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Merredin Customer Service Pty 
Ltd as trustee for Hatch Family Trust trading as Donovan Ford / Merredin Nissan and Donovan Tyres. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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2006 WAIRC 05641 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSLYN GREEN 
APPLICANT 

-v- 
MERREDIN CUSTOMER SERVICE PTY LTD AS TRUSTEE FOR HATCH FAMILY TRUST 
TRADING AS DONOVAN FORD / MERREDIN NISSAN AND DONOVAN TYRES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 23 OCTOBER 2006 
FILE NO/S U 172 OF 2005 
CITATION NO. 2006 WAIRC 05641 
 

Result Declaration and Order issued 
Representation 
Applicant In person 
Respondent Mr R Gifford (as agent) 
 

Order 
HAVING heard the Applicant and Mr Gifford, as agent on behalf of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant was unfairly dismissed. 
(2) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $8,840.00 

(less any taxation that may be payable to the Commissioner of Taxation) as compensation. 
(3) ORDERS that the application is otherwise hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID ROBERT HARTLEY 
APPLICANT 

-v- 
SKILLED 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
SUBMISSION FRIDAY, 15 SEPTEMBER 2006; THURSDAY, 5 OCTOBER 2006 
DELIVERED FRIDAY, 20 OCTOBER 2006 
FILE NO. U 465 OF 2006 
CITATION NO. 2006 WAIRC 05636 
 

CatchWords Unfair dismissal - Jurisdiction - Constitutional corporation - Date of dismissal - Workplace Relations 
Act 1996 (Work Choices) 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Mr D Hartley 
Respondent Mr M Borlase as agent 
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Reasons for Decision 
1 This is an application made on 4 August 2006 pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the State 

Act”).  The applicant alleges that he was unfairly dismissed on 16 July 2006 by the respondent, Skilled Group Ltd.  The 
respondent submitted that the Commission is without jurisdiction due to the amended Workplace Relations Act 1996 (Work 
Choices).  It is not in contest that the dismissal occurred after the relevant provisions of Work Choices became operational (i.e. 
27 March 2006). 

2 The issue of jurisdiction was dealt with by written submissions.  The respondent lodged a submission on 15 September 2006 
and incorporated material in support of the submission that the respondent is a trading corporation under Commonwealth law.  
The applicant lodged a submission on 5 October 2006 which dealt with the merits of the application, not with the issue of 
jurisdiction. 

3 The respondent referred to the decision of the Industrial Court of Queensland in Educang Ltd v Queensland Industrial 
Relations Commission and Queensland Independent Education Union of Employees delivered on 10 July 2006 and to the 
matter of The Queen v The Judges of the Federal Court of Australia and Another; Ex parte the Western Australian National 
Football League (Incorporated) and Another (1979) 143 CLR 190. 

4 The respondent, on the material before me, falls within the definition of Section 6 – Employer under Work Choices and fulfils 
the criteria for a trading corporation. 

5 Section 16(1) of Work Choices relevantly provides: 
“16 Act excludes some State and Territory laws 

(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 

(a) a State or Territory industrial law,” 
6 Section 4 - Definitions of Work Choices under the heading “State or Territory Industrial Law” includes reference to the State 

Act. 
7 Mr Hartley for the purpose of this application falls within the definition of Employee under Section 5 of Work Choices. 
8 The effect of these provisions combined, as they relate to this application, is that on their face there is a clear intention, 

expressed in Work Choices, to exclude the operation of the State Act.  That is except for provisions which are otherwise 
covered in s16 or within the Regulations.  There are also other provisions within Work Choices which establish a regime for 
claims of unfair dismissal in certain circumstances. 

9 The Work Choices Regulations include certain exemptions to this intention.  The relevant Regulation is 1.2(4) within chapter 
2, Part 1, Division 2 which provides: 

“Termination of employment  Subsection 16(1) does not apply to a law of a State or Territory (including a law relating 
to appeals) to the extent to which it relates to a termination of employment that occurred before the reform 
commencement.” 

The application does not fall within this exclusion. 
10 In short, the Commission is without jurisdiction to hear this application.  For the reasons which I expressed in Elizabeth Mary 

Jackson v Chemeq Limited (2006 WAIRC 05632) (unpublished) at paragraph 10, I would therefore dismiss the application. 
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Order 
HAVING heard Mr D Hartley on his own behalf and Mr M Borlase on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2006 WAIRC 05662 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RORY ANTONIO HENDRICKS 
APPLICANT 

-v- 
BORDO INTERNATIONAL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD FRIDAY, 8 SEPTEMBER 2006 
DELIVERED FRIDAY, 27 OCTOBER 2006 
FILE NO. B 55 OF 2006 
CITATION NO. 2006 WAIRC 05662 
 

CatchWords Contractual benefits claim - Entitlements under contract of employment - Application dismissed - 
Industrial Relations Act 1979 (WA) s 29(1)(b)(ii) 

Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr I Brown 
 

Reasons for Decision 
1 This is an application by Rory Antonio Hendricks ("the Applicant") under s 29(1)(b)(ii) of the Industrial Relations Act 1979 

("the Act").  The Applicant claims that he is owed by Bordo International Pty Ltd ("the Respondent") a contractual benefit, 
namely two weeks' pay in lieu of working a period of one month's notice. 

2 The Respondent's business sells industrial cutting tools and power tool accessories.  The Applicant was employed by the 
Respondent as an Area Sales Manager.  He commenced employment with the Respondent on 18 April 2004.  He tendered his 
resignation on 15 December 2005 and his last day of work was 23 December 2005.  He was paid ordinary wages until 
31 December 2005. 

3 The Applicant claims that when he resigned on 15 December 2005, he gave the Respondent one month's notice at the request 
of the Respondent and whilst he later agreed to cease work on 23 December 2005, he expected to be paid for the entire period 
of notice.  He had no difficulty in finishing work on 23 December 2005, as he had previously applied for and the Respondent 
had granted him annual leave from 23 December 2005 until 11 January 2006.  It is common ground that the Applicant was 
paid two weeks’ pay from the date on which he gave notice because on 15 December 2005 he was paid two weeks' pay in 
arrears and two weeks' pay in advance.  The Applicant was later paid for his period of annual leave including a payment for 
annual leave loading.   

4 The Respondent says that although the Applicant offered to work until the end of January 2006, he did not specify a period of 
notice and the Applicant agreed that Mr Peter Sheridan, the Respondent's National Sales Manager, and Mr Iain Brown, the 
Respondent's Chief Executive Officer, could make a decision about what period of notice was required.  When Mr Sheridan 
and Mr Iain Brown conferred, it was agreed that the Applicant could cease employment on 23 December 2005.  The 
Respondent contends that there was no requirement that the Applicant give one month's notice and that pursuant to clause 
13(2)(f) of the Commercial Travellers and Sales Representatives' Award 1978 No. R 43 of 1978 ("the Award") the Applicant 
was only required to give two weeks' notice.  In the alternative the Respondent says that the relief sought by the Applicant 
should be refused on grounds that the Commission should exercise it discretion not to make an order, as the Applicant 
committed an act of misconduct prior to 23 December 2005 which if known to the Respondent prior to the Applicant ceasing 
work would have justified the immediate termination of his employment.  The Respondent alleges whilst still employed, the 
Applicant committed a breach of fiduciary duty by contacting suppliers of the Respondent with the intention of setting up a 
business in competition with the Respondent. 

5 The express terms of the Applicant's conditions of employment were set out in two emails to the Applicant from Mr Peter 
Sheridan.  On 14 March 2004, Mr Sheridan sent an email to the Applicant stating that the Applicant would be employed as a 
Regional Sales Manager, he would be required to work from a home office and his responsibilities were to grow the business 
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with the existing customer base, develop new customers and report on opportunities as well as opposition activity.  The 
Applicant was offered a salary of $40,000 per annum with a car allowance of $12,000 per annum and an incentive bonus of 
one per cent of total sales of $30,000 plus per calendar month.  Following negotiations between the Applicant and Mr Sheridan 
about salary it was agreed between the parties that the Applicant would be paid a salary of $42,500 per annum (see emails 
dated 15 March 2004 – Exhibit A – Attachments 2 and 3).  It was also a condition of his employment that the Applicant was 
entitled to superannuation contributions and annual leave. 

The Applicant's Evidence 
6 At all material times the Applicant was the only employee of the Respondent located in Western Australia.  The Applicant 

worked from home during the entire period of his employment with the Respondent.  He used his own telephone, fax machine, 
computer and photocopier.  The Applicant was provided with an email address of the Respondent which read 
rory.h@bordo.com.au. 

7 On 15 December 2005 the Applicant telephoned Mr Sheridan and told him he was resigning.  The Applicant asked 
Mr Sheridan what sort of notice was required and Mr Sheridan told him it was going to be four weeks.  It had been previously 
agreed that the Applicant would go on leave from 23 December 2005 and return to work on 11 January 2006.  Keeping that in 
mind the Applicant told Mr Sheridan that he was prepared to work until the end of January 2006.  The Applicant testified that 
during the telephone conversation he recalled discussing with Mr Sheridan the fact that he would be on leave until 11 January 
2006.  Mr Sheridan told him that he would discuss the matter with Mr Iain Brown.  The Applicant made a note of the 
conversation in his diary.  The diary note records that "advised PS about my resignation today (approx 8:10 am) and was also 
requested to give them (Bordo) a month's notice" (Exhibit A - Attachment 6).  Later that day the Applicant received a message 
on his mobile telephone from Mr Sheridan.  Mr Sheridan's message stated that Mr Sheridan and Mr Iain Brown had decided on 
a date and he (Mr Sheridan) would discuss the matter with the Applicant the next morning.  The following morning at about 
8:30 am the Applicant spoke to Mr Sheridan.  Mr Sheridan told the Applicant that Mr Iain Brown had agreed that he (the 
Applicant) would finish work on 23 December 2005.  The Applicant made a diary note of this conversation in which he 
recorded, "Spoke to PS : date of quitting – he advised me that he and Ian agreed to the 23rd/12.  I said that was ok." (Exhibit A - 
Attachment 6).  The Applicant later left a message on Mr Sheridan's answering machine stating that he still needed to be paid a 
month's notice in lieu.  The Applicant also made a note of that message in his diary (Exhibit A - Attachment 6).  The Applicant 
also spoke to Mr Iain Brown on that day.  They discussed the Applicant's tenure with the company.  Mr Iain Brown told him 
that he was disappointed that he (the Applicant) had resigned as Bordo's profile in Western Australia was improving.  During 
the conversation, the Applicant asked Mr Iain Brown whether he could be an agent for the Respondent in Western Australia.  
Mr Iain Brown told the Applicant, "No", and gave him the name of an unrelated company in Queensland who was looking for 
an agent in Western Australia. 

8 The Applicant sent an email to Mr Sheridan at 6:30 pm on 15 December 2005.  A copy of that email was sent to Mr Iain 
Brown.  In that email the Applicant stated: 

"Subject: Resignation 
Peter, 
As advised this morning I am resigning my position as the representative of Bordo in Western Australia and give you a 
months [sic] notice as requested by you.  This would entail me to carry on business as normal until the end of January '06 
or as you seem fit. 
I 'Thank You' for giving me the opportunity to work for a professional organisation like Bordo and for your 
professionalism. 
Best Wishes, 
Rory Hendricks 
Area Sales Manager" 

(Exhibit A - Attachment 5) 
9 The Applicant later received a letter from Mr Iain Brown dated 19 December 2005. In that letter Mr Iain Brown stated: 

"Dear Rory, 
Although we have talked on the phone, I thought I should formally write to you acknowledging your resignation of 
December 15th and that, as agreed with Peter, you will finish working on the 23rd December. 
I am disappointed that things have not worked out as far as your employment with Bordo is concerned.  We had, of 
course, been hoping for a long and mutually beneficial relationship. 
On the other hand, I do agree with you that if, for whatever reason you are dissatisfied, it is better to move on than to 
simply go through the motions. 
I would like to wish you and your family the best.  I hope that you will be happy and successful in all your future 
endeavours. 
Best regards, 
Iain Brown" 

(Exhibit A - Attachment 7) 
10 The Applicant continued to work until 23 December 2005.  On 11 January 2006, the Applicant sent an email to Mr James 

Brown about his final pay.  On 11 January 2006, Mr James Brown replied and informed the Applicant in that email: 
"Subject: Final payment 
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Rory, sorry to take so long to get back to you, but I wanted to confirm with Peter's person [sic] files that there was no 
special contract in place. 
As there appears not to have been, you are covered under 'Commercial Travellers' and Sales Representatives' Award', 
under which two week's [sic] notice is required. 
Because you gave notice on the 15th, that would take you up to the end of the month.  As you know, you are paid 
monthly, with two weeks in advance, so you are up-to-date as to the end of year. 
I will pay your holiday leave entitlements today, which total net $1,053.28 (gross $1,820.76). 
I believe that you have been made aware that sick leave is not paid out. 
If you have any questions, please feel free to contact me by phone or email. 
Thanks for all your work over the past year and a half, and all the best for the future. 
Regards, 
James." 

(Exhibit A - Attachment 13) 
11 Prior to the Applicant ceasing work on 23 December 2006, the Applicant conducted what he described as a feasibility study as 

to whether he could set up his own business.  His enquiries involved sending three emails, two on 17 December 2005 and one 
on 20 December 2005.  Each email was sent from the rory.h@bordo.com.au email address and was recorded as such.  On the 
bottom of each email he stated his name, telephone number, facsimile number and the email address r_hendricks@iinet.net.au.  
The first email was sent to a materials supplier whose email address is techservices@crucible.com.  In that email the Applicant 
asked whether advice could be provided as to whether techservice@crucible.com could provide information about whether 
their T15 (HS) is used in drills, taps, dies, etc and whether they have a manufacturing location that can do drills.  The 
Applicant informed the Commission that he believed that the drills sold by the Respondent do not use T15.   

12 The second email was sent to exports@somta.co.za.  In that email he stated: 
"Subject: Interested in info from your organisation 
Good morning, 
I need to know if your organisation is prepared to deal with a sole trader and if you can manufacture to specs.  I also need 
to know if there will be continuity of supply and loyalty. 
Best wishes, 
Rory Hendricks" 

(Exhibit A - Attachment 19) 
13 The third email he sent was to export@izar-tool.com on 20 December 2005.  In that email he stated: 

"Subject: Potential customer 
Good morning, 
I need to know if Izar Tools will support a sole trader who has potential for distributing Izar manufactured products under 
a significant brand name into a selective market at this stage.  If you are interested in dealing with me then I would 
require some contact details to take this opportunity further. 
I look forward to your response. 
Best wishes 
Rory Hendricks" 

(Exhibit A - Attachment 19) 
14 On 11 January 2006, the Applicant telephoned Mr Iain Brown.  When he did so Mr Iain Brown asked him about the email he 

had sent to exports@somta.co.za.  It was put to the Applicant that when he sent the emails he knew that both Somta were 
suppliers of high-speed cutting tools to the Respondent.  The Applicant denied that.  The Applicant says he told Mr Iain Brown 
that he did not have access to the Respondent's system to obtain their list of suppliers and that he obtained information about 
Somta from the net.  The Applicant explained to the Commission that he was not aware of who manufactured the goods that 
the Respondent sold.  He says he searched the internet and found the sites and sent the emails to email addresses he found on 
the internet.  The Applicant testified that after they discussed the emails Mr Iain Brown told him, "The gloves will be off." and 
that he did not owe the Applicant any money.  Mr Iain Brown accused the Applicant of lying about the claim for pay in lieu of 
notice.  The Applicant made a note of the conversation in his diary (Exhibit A - Attachment 14).   

15 When questioned about the three emails he sent between 17 and 20 December 2005, the Applicant said he sent the emails to 
see whether the three companies would support him in manufacturing a particular drill.  When asked why he did not seek 
permission from the Respondent to make the email enquiries, the Applicant said that he did not think it was necessary as his 
resignation had been accepted and he did not know who the Respondent's suppliers were.  Email correspondence between the 
Applicant, Mr Iain Brown and Mr Sheridan in May 2005 was also put to the Applicant in cross-examination which had 
attached email communications to exports@somta.co.za and a reply from nundraj@somta.co.za in which Mr Nundraj Poorun 
informed a potential customer in Perth that their supplier of products in Australia was the Respondent (Exhibit 1).  When these 
emails were put to him the Applicant said that the Respondent was a distributor of one Somta drill but he then went on to say 
that the particular drill in question was not stocked by the Respondent.   

mailto:techservices@crucible.com
mailto:exports@somta.co.za
mailto:export@izar-tool.com
mailto:exports@somta.co.za
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16 On 11 January 2006 Mr Iain Brown sent the Applicant an email about the Applicant's claim for pay in lieu of notice.  The 
email stated as follows: 

"The following has been taken from an email Peter Sheridan sent me immediately after receiving the one from you: 
Iain, FYI 
I did not request that Rory give a months [sic] notice.  He suggested that he was prepared to work through to the 
end of Jan.  I thanked him for his offer and said I would get back to him after I had discussed it with you. 
Peter 

Peter was obviously incensed that you had sent this email with a view to mislead, hence his immediate email to me to 
clarify. 
On the strength of this email, I am sure you will agree that we are not entitled to pay you more than what you are entitled 
to under the relevant award for commercial travelers [sic] and sales representatives.  We will pay what we owe you, Rory.  
I have already made this absolutely clear to you.  This company always discharges its obligations in full and without 
equivocation.  We will not, however, pay more than we owe. 
Just because you send an email saying 'as requested by you' does not make this revision of history true, Rory.  It simply 
means you wish it were so. 
And by the way, putting 'thank you' in inverted commas as you did in that email is typical of the childish behaviour which 
you displayed on far too may occasions. 
Rory, if you have any legitimate legal advice which suggests we have in any way misunderstood our obligations under the 
award, I would be prepared to investigate this matter further.  In the absence of any such advice, I consider this matter 
closed. 
Regards, 
Iain Brown." 

(Exhibit A - Attachment 15) 

17 The Applicant responded to that email on the same day and stated that it was his opinion that Mr Sheridan had lied about the 
matter.  In the email the Applicant also stated, "I have not checked to see if my December expense claims have been paid and 
also if my leave loading of 17.5% has been paid for annual leave that was taken last year.  If you could please confirm this or if 
James could, then this matter will be closed." (Exhibit A - Attachment 17) 

The Respondent's Evidence 

18 Peter Sheridan, the Respondent's National Sales Manager, came to Perth at the end of November 2005 and tried to work out 
some differences he had with the Applicant.  On 15 December 2005, Mr Sheridan was travelling in a car in the Victorian 
country with another salesman, Andrew Stibbard.  Whilst he was in the car he received a telephone call on speakerphone from 
the Applicant.  The Applicant told him (Mr Sheridan) that things were not going to work out and he (the Applicant) had 
decided to move on.  Mr Sheridan testified that he said, "Okay, that's fine, if that's the way it is going to be."  The Applicant 
then told Mr Sheridan that he was prepared to work until the end of January 2006 if required and Mr Sheridan response was, 
"Okay, Rory, thanks for that, but I want to speak to Iain first and I will get back to you later in the day."  After Mr Sheridan 
spoke to the Applicant he telephoned Mr Iain Brown and discussed the matter.  Mr Sheridan testified that he and Mr Iain 
Brown were aware that the Applicant was taking leave from 23 December 2005 to 10 January 2006 and due to the fact that 
January was a quiet month within the industry they decided there was no point in keeping him on after 23 December 2005.  
Mr Sheridan then left a message on the Applicant's mobile telephone saying that he had spoken to Mr Iain Brown and they had 
worked out a date and he would telephone the Applicant the following morning.  Mr Sheridan telephoned the Applicant the 
next morning at about 8:30 am Perth time.  They discussed the fact that January was a quiet month and that it was not worth 
coming back for another week or two after his leave from 23 December 2005 to 10 January 2006.  Mr Sheridan testified that 
the Applicant agreed and that was the end of the conversation.   

19 When cross-examined Mr Sheridan conceded that he received a message on his mobile telephone later that day from the 
Applicant which said that he (the Applicant) assumed that he would be paid a month's pay in lieu.  Mr Sheridan said that he did 
not reply to the message as he was travelling and he wanted to discuss the matter with Mr Iain Brown and Mr James Brown to 
find out what was the contract time and what was owed.  He later passed on the information to Mr Iain Brown who followed 
the issue through.   

20 Mr Sheridan gave evidence that the Applicant was aware prior to December 2005 that Izar supplied drills to the Respondent.  
Mr Sheridan testified that in February 2005 the Applicant attended the Respondent's national conference in Melbourne.  New 
products were on the agenda and discussions were held with the representatives from around Australia as to where they were 
going with the company.  During the conference a representative from Queensland asked Mr Iain Brown why the country of 
origin is not on the Respondent's packaging or products.  Mr Sheridan testified that Mr Iain Brown informed those at the 
meeting that the Respondent buys drills from two main sources, one is the United States of America ("USA") where there are 
many tool manufacturers and the other is Izar in Spain.  Mr Iain Brown explained that they did not have a problem putting 
USA on the USA manufactured products but as there is only one drill manufacturer in Spain they were loath to mention Spain 
because it would be too easy for competitors to find the one and only tool manufacturer in Spain.  When cross-examined 
Mr Sheridan was unable to definitely say whether the Applicant was in the conference room when the question was asked by 
the Queensland representative.  He said, however, that he understood that everyone was in the room for most of the conference 
and if the Applicant did not hear what Mr Iain Brown said, he (the Applicant) was not listening.  Mr Sheridan also testified that 
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he had some discussions with the Applicant about a company called Datum WA when Izar was mentioned.  The Applicant 
informed him that he had not visited Datum WA and he (Mr Sheridan) told the Applicant that they purchase a little bit of 
product from the Respondent on very rare occasions but they support the Respondent's main opposition in the country and 
Datum WA also buy Izar drills from Spain who are a supplier to the Respondent.   

21 When cross-examined it was put to Mr Sheridan that he had given the Applicant a customer list with prices on that list from 
Cyclone Industries.  Cyclone Industries was Mr Sheridan's previous employer.  Mr Sheridan agreed that he had given the list to 
the Applicant to visit the people on the list.  When he gave the list to the Applicant, he told the Applicant that the Respondent's 
new catalogue was based on the Cyclone Industries' catalogue.  Mr Sheridan testified that the Respondent's pricing was based 
on the industry pricing of cutting tools supplied within Australia and in the past there were two major cutting tool 
manufacturers in Australia.  Their list prices in the market were exactly the same and each product was the same as the other 
manufacturer's product.  When the Respondent entered the market they followed the two manufacturers with exactly the same 
list prices.  Mr Sheridan also said that most of the people listed on the Cyclone Industries list had been customers of the 
Respondent for a long time and the list had been widely available.   

22 Andrew Stibbard was travelling through northern Victoria with Mr Sheridan on 15 December 2005.  Mr Stibbard testified that 
the Applicant telephoned Mr Sheridan whilst they were both in the car.  He said the phone was on loudspeaker therefore he 
could hear the conversation.  The conversation was very short.  The Applicant told Mr Sheridan that he wanted to resign.  In 
particular, the Applicant told Mr Sheridan that he could no longer work with him (Mr Sheridan) and Mr Sheridan responded by 
saying that was fine.  The Applicant then said to Mr Sheridan, "When would you like me to work to?" and Mr Sheridan said 
that he would have to go back to Mr Iain Brown, to find out and decide on a date.  The Applicant then told Mr Sheridan that he 
would work until the end of month if required.  Mr Stibbard says that Mr Sheridan did not ask the Applicant to work through 
until the end of January 2006.   

23 Mr Stibbard also testified that he was present at the Respondent's national conference in early 2005 and that the Applicant sat 
next to him.  He recalled that there was a discussion at the conference about the country of origin of the Respondent's products, 
but he could not recall what was said in that discussion. 

24 Iain Brown is the Respondent's Managing Director.  On 15 December 2005, Mr Iain Brown was notified by Mr Sheridan that 
he had received a telephone call from the Applicant and the Applicant had tendered his resignation.  Mr Sheridan told Mr Iain 
Brown that he had had some difficulties working with the Applicant.  Mr Sheridan wanted to know what would be the ideal 
time for the Applicant to finish with the company given what the requirements were.  Mr Sheridan told him that the Applicant 
asked to know what was required.  They decided that as January is a very dead month in the industry as a lot of factories close 
down for the first two or three weeks of the month, there did not seem much benefit in the Applicant returning to work in 
January after his holidays.  Later that day Mr Iain Brown spoke to the Applicant and  told him that it was a shame that things 
had not worked out and thanked him for his time with the company and wished him the best for the future.  He also told him 
that whatever was owed to him in terms of holiday pay and notice in lieu would be worked out and paid in full and he (the 
Applicant) did not have to worry about that.  After that conversation, Mr Iain Brown received the email from the Applicant to 
Mr Sheridan stating that he was giving a month's notice as requested and that this would entail him "to carry on with business 
as normal until the end of January 2006 or as you seem fit".  After he received that email he immediately had an email from 
Mr Sheridan, in which Mr Sheridan informed Mr Iain Brown that he did not request the Applicant give a month's notice.  
Mr Iain Brown is not involved in the day-to-day payroll activities of the company so and he did not know what was the correct 
notice in lieu so he referred the matter to Mr James Brown who deals with the payroll.  Mr James Brown was on holidays until 
early January 2006.  After consulting Mr James Brown, Mr Iain Brown sent the Applicant an email on 11 January 2006 in 
which he stated that they would pay him whatever he was entitled to under the relevant award for commercial travellers and 
sales representatives (Exhibit A – Attachment 15).  At about that time Mr Iain Brown received an email from Mr Severn, an 
International Sales Director of Somta Tools, the South African manufacturer of cutting tools.  In the email a copy of the 
Applicant's email sent to Somta Tools on 17 December 2005 was reproduced.  Mr Severn stated in the email that his company 
had received a confusing email from the Applicant with two email addresses.  On the same day Mr Iain Brown received 
Mr Severn's email, the Applicant phoned Mr Iain Brown querying whether his full entitlements had been paid.  He told the 
Applicant that he was incensed that he had gone to the Respondent's suppliers directly.  During the conversation he became 
aware that the Applicant had also approached the Spanish supplier, Izar.  He said that this came about when he suggested to the 
Applicant he had gone to the Respondent's suppliers and this was a highly unethical thing to do and the Applicant said 
something to the effect of, "What, do you mean Izar?  Do you mean my email to Izar?"  Mr Iain Brown said that he was 
stunned.  He did not realise the Applicant had approached more than one of their major distributors.  He said to the Applicant, 
"Are you saying that you approached Izar as well as Somta?"  Mr Iain Brown said that he thought that was a dastardly thing to 
do.  He told the Applicant that he tried to misrepresent a conversation that he had with Mr Sheridan about how he had resigned.  
In particular, he raised with the Applicant how he was suggesting that he offered one month's notice rather than asking 
Mr Sheridan what the appropriate notice would be.  He then said to the Applicant, "Whatever we owe you, we will pay you, 
but we are not going to be paying you any more.  You have resigned.  You had a certain amount of notice.  We'll pay you what 
that is but we won't be paying more than what we owe you." 

25 When cross-examined, Mr Iain Brown conceded that he could not say whether Mr Sheridan had given the Applicant a copy of 
the Award at the time the Applicant was employed but that he suspected that Mr Sheridan did not do so.   

26 Mr Iain Brown also agreed that he recalled the Applicant asking whether he could be an agent for the Respondent in Western 
Australia.  Mr Iain Brown said that the Applicant asked whether he could act on a commission basis as an agent.  Mr Iain 
Brown testified that he was astounded that the Applicant would make such a request given that his day-to-day contact would 
be Mr Sheridan and that at that point in time the Applicant and Mr Sheridan were not getting along. 
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27 When he was asked why did he wait until 11 January 2006 to notify the Applicant that he was disputing the period of payment 
in lieu that he was entitled for notice, Mr Iain Brown said that over the Christmas period they have a skeleton staff for the first 
week or two of January and also that he was unsure of what the Applicant's entitlements were, so he waited for Mr James 
Brown to return to the office and Mr James Brown looked up what was applicable in the Award and paid the Applicant what 
was due. 

Credibility 
28 Having heard the evidence of each of the witnesses and examined all of the documents tendered as exhibits, I have concluded 

that I prefer the evidence given by the Respondent's witnesses to the evidence given by the Applicant where their evidence 
departs.  I have reached this conclusion because I do not find the Applicant's evidence that in December 2005 he did not know 
Somta supplied drills to the Respondent, to be truthful.  Exhibit 1 establishes that the Applicant was aware in mid-2005 that 
Somta supplied drills to the Respondent for sale.  Exhibit 1 records that the Applicant was forwarded on 31 May 2005 an email 
dated 25 May 2005 from Mr Poorun containing a quote for drills that Somta could manufacture and stating that one of Somta's 
major distributors in Australia is the Respondent.  The Applicant forwarded a copy of Mr Poorun's email to Mr Iain Brown and 
Mr Sheridan on the same day.   

Material Findings of Fact 
29 When the Applicant resigned on 15 December 2005, he did not specify a specific period of notice but on the basis that it had 

previously been agreed that he would work until 23 December 2005 and then go on annual leave until 11 January 2006, he 
asked what notice was required and offered to work until the end of January 2006.  The offer to work until the end of January 
2006 was declined by the Respondent.  The Applicant was advised that he could cease work on 23 December 2005.  At law the 
Applicant's employment came to an end on close of business 10 January 2006 when his annual leave concluded.  The 
Applicant did not give a month's notice to terminate his contract of employment.  What he did was to tender his resignation 
and make an offer that was not binding on the Respondent, to work to the end of January 2006.  Implicit in the Applicant's 
offer was his agreement to a shorter period of notice if required by the Respondent. 

30 For these reasons I am not satisfied that the Applicant has proved on the balance of probabilities that he is owed two weeks' 
pay in lieu of working a period of one month's notice and I will make an order dismissing the Applicant's claim. 

31 For the reasons set out above it is not necessary to decide whether clause 13(2)(f) of the Award formed part of the Applicant's 
contract of employment.  Nor is it necessary to consider whether the Applicant should be denied relief on grounds that he 
breached his duty of good faith or fidelity and his fiduciary obligations to the Respondent by seeking to make arrangements 
during his employment to compete with his employer (see Sargant v Lowndes Lambert Australia Pty Ltd (2001) 81 WAIG 311 
and (2001) 81 WAIG 1149 (FB)). 
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Order 
Having heard the Applicant in person and Mr I Brown on behalf of the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Bordo International Pty Ltd. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Order 
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(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 31 AUGUST 2006, FRIDAY, 6 OCTOBER 2006 
DELIVERED TUESDAY, 7 NOVEMBER 2006 
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CatchWords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 
Commission has jurisdiction - Principles applied - Commission satisfied respondent is a constitutional 
corporation - Claim beyond Commission's jursidiction - Application dismissed -  Industrial Relations 
Act 1979 (WA) s 29(1)(b)(i), s 23A, Workplace Relations Act 1996 (Cth) s 16(1)(a), s 16(2), s 4, s 6, s 
643(i), Workplace Relations Regulations 2000, Reg 1.2(4), Division 2, Chapter 2, Commonwealth 
Constitution s 51(xx), s 109.  

Result Order Issued 
Representation  
Applicant In person 
Respondent Mr M Cuthbert 
 

Reasons for Decision 
1 The applicant brings these proceedings pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that 

on or about 29 June 2006 she was unfairly dismissed by the respondent. 
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2 The respondent, at least as named, denies the applicant’s claim and moreover asserts that it is a constitutional corporation for 
the purposes of the Workplace Relations Act 1996 (“the WRA”) and therefore the applicant’s claim is beyond the jurisdiction 
of this Commission. 

Jurisdiction 

Proper Name of Respondent 

3 The applicant named the respondent in the notice of application as “Martin Cuthbert Landscapes Group Pty Ltd”.  During the 
course of the evidence adduced by Mr Cuthbert the respondent’s director, it became apparent from the documentary evidence 
that the applicant’s employer was actually “MCL Group Pty Ltd t/a Martin Cuthbert Landscapes”.  There was no written 
contract of employment between the applicant and the respondent at the time the applicant commenced employment in April 
2006.  However, tendered in evidence through Mr Cuthbert and also handed up by the applicant and tendered were various 
payroll advices as exhibits A1 and R1 respectively.  Those payroll advices are headed “MCL Group Pty Ltd t/a Martin 
Cuthbert Landscapes”.  It is to be noted also that various Australian Securities and Investments Commission documents 
tendered through Mr Cuthbert as exhibit R2 show that the respondent’s original corporate entity “Martin Cuthbert Landscapes 
Pty Ltd” changed its name in March 2000 to “MCL Group Pty Ltd” which company traded as “Martin Cuthbert Landscapes”. 

4 From this evidence I am satisfied and I find that at all material times the proper identity of the applicant’s employer was in fact 
MCL Group Pty Ltd t/a Martin Cuthbert Landscapes.  I am satisfied that the applicant has simply misdescribed the name of 
the respondent on her notice of application and clearly intended to bring these proceedings against her employer but did not 
accurately describe its proper name.  This is a case in my opinion where the Commission should exercise its powers pursuant 
to s 27(1)(m) of the Act to “correct, amend, or waive any error, defect, or irregularity whether in substance or in form” by 
amending the name of the respondent in the notice of application to reflect the proper identity of the applicant’s employer:  
Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375; Bridge Shipping Pty Ltd v. Grand Shipping SA and Anor (1991) 173 CLR 231.  
Thus the Commission can continue to hear and determine the other issue arising in these proceedings. 

Constitutional Corporation 

5 Mr Cuthbert gave evidence that he is a director of the respondent.  The respondent is engaged in the industry of landscape 
design and construction.  As at the date of these proceedings the respondent employed some 17 employees in the conduct of 
its business.  In the provision of landscape design and construction services Mr Cuthbert testified that the respondent enters 
into contracts with companies and individuals for the carrying out of landscape works.  The respondent first prepares designs 
and quotations based on standard charge out rates.   It then enters into a contract for the provision of those services with 
customers.  Mr Cuthbert testified that the respondent also obtains supplies and products from other businesses and 
subcontractors in order for it to provide its construction and maintenance services to clients. 

6 There was no evidence that the respondent engages in any other activities other than these.  This evidence was not challenged 
in any way in cross-examination by the applicant, who confined her questions to whether or not the respondent advertised for 
employment using its trading name or using its corporate identity.   

7 From this evidence I am satisfied and I find that the applicant was employed by the respondent as a horticulturist.  Whilst the 
applicant specified in her notice of application that she commenced work on or about 11 April 2006 it would seem from the 
payroll documents in evidence that the applicant may have in fact commenced employment in early to mid May 2006.  I am 
also satisfied and I find that the respondent engages in the industry of landscape construction and maintenance which it does 
on a commercial basis for profit.  I am satisfied that being a commercial entity the respondent’s trading activities form a 
substantial or significant if not the sole aspect of its activities in this case:  R v Judges of the Federal Court of Australia; Ex 
parte Western Australian National Football League (Inc) (1979) 143 CLR 190. 

8 Being so satisfied on the evidence what then are the consequences for the applicant’s claim? 

9 I recently dealt with the issue of the Commission’s jurisdiction under s 29(1)(b)(i) of the Act in similar circumstances in Dawn 
Sewell v Glenn Brown – CTI Logistics (unreported 2006 WAIRC 05695).  In that case at pars 10-18 I said as follows: 

“10 For the purposes of s 6 of the WRA “employer” means a “constitutional corporation, so far as it employs, or 
usually employs, an individual”.  Furthermore by s 4 of the WRA “constitutional corporation” is defined to 
mean “a corporation to which paragraph 51(xx) of the Constitution applies”.  Given there is no dispute that the 
respondent was the employer of the applicant, I am satisfied that at all material times the respondent was an 
“employer” for the purposes of the WRA. 

11 Section 16 of the WRA, upon which the respondent relies, is in the following terms: 

“(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as 
they would otherwise apply in relation to an employee or employer: 

 (a) a State or Territory industrial law; 

 (b) a law that applies to employment generally and deals with leave other than long service leave; 

 (c) a law providing for a court or tribunal constituted by a law of the State or Territory to make an 
order in relation to equal remuneration for work of equal value (as defined in section 623); 

 (d) a law providing for the variation or setting aside of rights and obligations arising under a 
contract of employment, or another arrangement for employment, that a court or tribunal finds 
is unfair; 
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 (e) a law that entitles a representative of a trade union to enter premises. 

 Note: Subsection 4(1) defines applies to employment generally. 

 State and Territory laws that are not excluded 

 (2) However, subsection (1) does not apply to a law of a State or Territory so far as: 

 (a) the law deals with the prevention of discrimination, the promotion of EEO or both, and is 
neither a State or Territory industrial law nor contained in such a law; or 

 (b) the law is prescribed by the regulations as a law to which subsection (1) does not apply; or 

 (c) the law deals with any of the matters (the non-excluded matters) described in subsection (3). 

 (3) The non-excluded matters are as follows: 

 (a) superannuation; 

 (b) workers compensation; 

 (c) occupational health and safety (including entry of a representative of a trade union to premises 
for a purpose connected with occupational health and safety); 

 (d) matters relating to outworkers (including entry of a representative of a trade union to premises 
for a purpose connected with outworkers); 

 (e) child labour; 

 (f) long service leave; 

 (g) the observance of a public holiday, except the rate of payment of an employee for the public 
holiday; 

 (h) the method of payment of wages or salaries; 

 (i) the frequency of payment of wages or salaries; 

 (j) deductions from wages or salaries; 

 (k) industrial action (within the ordinary meaning of the expression) affecting essential services; 

 (l) attendance for service on a jury; 

 (m) regulation of any of the following: 

 (i) associations of employees; 

 (ii) associations of employers; 

 (iii) members of associations of employees or of associations of employers. 

Note: Part 15 (Right of entry) sets prerequisites for a trade union representative to enter certain 
premises under a right given by a prescribed law of a State or Territory. The prerequisites apply 
even though the law deals with such entry for a purpose connected with occupational health and 
safety and paragraph (2)(c) says this Act is not to apply to the exclusion of a law dealing with 
that. 

This Act excludes prescribed State and Territory laws 

 (4) This Act is intended to apply to the exclusion of a law of a State or Territory that is prescribed by the 
regulations for the purposes of this subsection. 

 (5) To avoid doubt, subsection (4) has effect even if the law is covered by subsection (2) (so that 
subsection (1) does not apply to the law). This subsection does not limit subsection (4). 

  Definition 

 (6) In this section: 

  this Act includes the Registration and Accountability of Organisations Schedule and regulations made 
under it.” 

12 Furthermore for the purposes s 16(1)(a) a “State or Territory industrial law” includes by definition in s 4 of the 
WRA, the Act. 

13 Additionally, given that the applicant was dismissed after 27 March 2006, which was the date of the 
commencement of the WorkChoices amendments to the WRA, I am satisfied that the applicant’s claim does not 
attract the operation of reg 1.2(4) in Division 2 of Chapter 2 of the Workplace Relations Regulations 2006.  
This excludes the operation of s 16(1) of the WRA in the case of a termination of employment occurring prior to 
27 March 2006.  I am also satisfied that the applicant’s claim does not fall within any other exclusions 
contained in Division 2 of Chapter 2 of those Regulations. 
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14 Whilst it is the case that the WorkChoices amendments to the WRA are presently under challenge on 
constitutional grounds before the High Court, it must be assumed for present purposes that those amendments, 
in particular s 16, are valid. 

15 The apparent intention of the Commonwealth Parliament in enacting s 16(1)(a) is to exclude the operation of 
certain named State and Territory industrial laws insofar as those laws would otherwise apply to an employee 
and an employer which is a constitutional corporation.  In this case, the applicant’s claim is brought pursuant 
to s.29(1)(b)(i) of the Act, by which she claims that she was unfairly dismissed by the respondent and seeks an 
order of reinstatement under s 23A of the Act. 

16 By Division 4 of Part 12 of the WRA, provision is made for employees and employers falling within the 
definition of a constitutional corporation, such as the respondent, to be subject to the jurisdiction of the 
Australian Industrial Relations Commission in relation to claims seeking relief in respect of termination of 
employment.  A ground of relief that may be pursued under s 643(1) of the WRA, is a claim that an employee’s 
employment has been terminated harshly, unjustly or unreasonably.  There are then prescribed in Division 4, 
subject to exclusions, provisions for the making of such applications, the conciliation and arbitration by the 
AIRC of claims, and remedies the AIRC may grant.  Additionally, there are provisions for the making of various 
orders prior to a matter being heard and determined and provision for costs orders to be made.   

17 From these provisions, the WRA has entered the field as to termination of employment and prescribed a regime 
of industrial regulation concerning this subject matter, in respect of employees and employers which are 
constitutional corporations.  This includes claims of the kind that the applicant has commenced against the 
respondent under the Act.   

18 That being so, it seems to me that the combined effect of Division 4 of Part 12 and s 16(1) of the WRA, brings 
into play s 109 of the Commonwealth Constitution to the extent that the intended effect of the WRA is to cover 
the field in relation to claims of unfair dismissal of employees formerly employed by a constitutional 
corporation: Wenn v Attorney-General for Victoria (1948) 77 CLR 84.   The inevitable outcome of this 
conclusion is that s 29(1)(b)(i) of the Act is invalid.  In Ashley Todd Mitchell v United Credit Union Limited 
(1998) 78 WAIG 2939 as to s 109 principles I said at 2941:   

“A classic statement of the law in relation to the covering the field test of inconsistency was that of 
Dixon J in ex parte McLean (1930)43 CLR 472.  In that case, his Honour observed at 483: 

 “When the Parliament of the Commonwealth and the Parliament of the State each legislate upon 
the same subject and prescribe what the rule of conduct shall be, they make laws which are 
inconsistent, notwithstanding that the rule of conduct is identical which each prescribes, and 
Section 109 applies.  That this is so is settled, at least when the sanctions they impose are diverse.  
But the reason is that, by prescribing the rule to be observed, the Federal statute shows an 
intention to cover the subject matter and provide what the law upon it shall be.  If it appeared that 
the Federal law intended to be supplementary to or cumulative upon State law, then no 
inconsistency would be exhibited in imposing the same duties or in inflicting different penalties.  
The inconsistency does not lie in the mere co-existence of two laws which are susceptible of 
simultaneous obedience.  It depends upon the intention of the paramount legislature to express by 
its enactment, completely, exhaustively, or exclusively, what shall be the law governing the 
particular conduct or matter to which its attention is directed.  When a Federal statute discloses 
such an intention, it is inconsistent with it for the State law to govern the same conduct or matter” 

10 I adopt and apply what I said in Sewell for the purposes of this matter.  The factual circumstances of this matter are on all fours 
with Sewell.  The applicant was employed and dismissed after the “WorkChoices” amendments to the Workplace Relations 
Act 1996 (Cth) (“the WRA”) and none of the exceptions in the Workplace Relations Regulations 1996 have application.  
Given the findings of fact I have made in the present matter that the respondent is plainly a constitutional corporation for the 
purposes of the WRA, I conclude that the applicant’s claim is beyond the jurisdiction of the Commission and it must be 
dismissed. 
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Result Order Issued 
Representation 
Applicant In person 
Respondent Mr M Cuthbert 
 

Order 
HAVING heard Ms L K Veld on her own behalf and Mr M Cuthbert on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the notice of application be amended to delete the name of the respondent as “Martin Cuthbert 
Landscapes Group Pty Ltd” and insert in lieu thereof the name “MCL Group Pty Ltd trading as Martin Cuthbert 
Landscapes”  

(2) THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2006 WAIRC 05675 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BAARD MAEHLE 
APPLICANT 

-v- 
ANDREW J FORTE, EMERALD OAK P/L T/A FORTE AIRPORT MANAGEMENT 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 30 OCTOBER 2006 
FILE NO/S U 468 OF 2006 
CITATION NO. 2006 WAIRC 05675 
 

Result Dismissed 
 

Order 
WHEREAS on 8 August 2006, the Applicant filed an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the IR 
Act”) claiming that he was harshly, oppressively and unfairly dismissed on 19 July 2006 by Andrew J Forte, Emerald Oak Pty Ltd 
trading as Forte Airport Management; 
AND WHEREAS on 18 August 2006, the Respondent filed a Notice of Answer and Counter-proposal (“the Notice of Answer”) 
which stated that the Applicant was at the time of the termination of his employment, employed by a constitutional corporation and 
by reason of s 16 of the Workplace Relations Act 1996 the Commission has no jurisdiction to entertain the Applicant’s claim; 
AND WHEREAS the Respondent also pleads in the Notice of Answer that the Applicant was employed on and the Respondent 
carried out its business activities in the Commonwealth of Australia’s Indian Ocean Territory of Christmas Island and the IR Act is 
expressly excluded from having application in the Territory of Christmas Island by an ordinance made under s 8A of the Christmas 
Island Act 1958. 
AND WHEREAS on 10 October 2006, the Applicant was sent a Notice of Hearing that he was required to appear on 26 October 
2006 at 2:15 pm to show cause why an order should not be made dismissing his claim; 
AND WHEREAS on 25 October 2006, the Applicant contacted the Commission by telephone and advised that he would be unable 
to attend the hearing on 26 October 2006, as he was overseas in Norway; 
AND WHEREAS on 26 October 2006, the Commission received an email from the Applicant in which he stated that he does not 
intend to return to Australia for at least 18 months and that the Commission does not appear to have jurisdiction to deal with his 
claim for two reasons; 
NOW THEREFORE, the Commission pursuant to the powers conferred on it under the Industrial Relations Act hereby orders: 

THAT in the public interest this application be, and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Result Direction issued 
Representation  
Applicant Mrs A Mather 
Respondent Mr S Scott 
 

Direction 
HAVING heard Mrs A Mather on behalf of the applicant and Mr S Scott on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the hearing date of 17 August 2006 be and is hereby vacated. 
(2) THAT the applicant file and serve upon the respondent an amended notice of application for application U 247 

of 2005 by no later than 11 September 2006. 
(3) THAT the matters be re-listed for hearing for 1 day. 
(4) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CatchWords Industrial law - Termination of employment - Harsh, oppressive or unfair dismissal and denied 
contractual benefits - Entitlements under contract of employment -  Principles applied - Lack of 
procedural fairness - Applicant harshly, oppressively and unfairly dissmissed - Applicant covered by 
award - Application upheld in part - order issued - Industrial Relations Act, 1979 (WA) s 29(1)(b)(i), s 
29 (1)(b)(ii), s23A, s23A(6)  

Result Orders Issued 
Representation  
Applicant Mrs A Mather as agent 
Respondent Mr S Scott of National Steel Group Pty Ltd 
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Reasons for Decision 

1 At all material times the applicant was employed by the respondent as a welder.  His employment commenced on or about 10 
May 2005 and was terminated by the respondent on 4 November 2005.  The applicant alleges his dismissal was harsh, 
oppressive and unfair and now brings proceedings pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) 
for orders pursuant to s 23A of the Act.  Additionally, the applicant claims pursuant to s 29(1)(b)(ii) of the Act that he has 
been denied certain contractual benefits on the termination of his employment. 

Factual background 

2 The applicant testified that he worked for the respondent as a welder.  The respondent is engaged in steel fabrication in 
particular lintels and beams for the house construction industry.  His evidence was that he worked satisfactorily for his 
employer and at no time was he questioned or counselled as to the quality of his work or his work performance.  The 
applicant testified that he did have some absences from the workplace by reason of problems with his neck in which cases he 
telephoned his employer on each occasion.  There were other occasions where the applicant was absent from work but in all 
cases, the applicant’s testimony was that he had the approval of his supervision or otherwise informed the respondent. 

3 In part answer to a document tendered by the respondent as exhibit R1 being an attendance record, the applicant testified that 
absences from 26 May through to 31 May 2005 was a period when he was on approved leave.  

4 On or about 21 September 2005 the applicant sustained a work injury when lifting a beam.  The applicant suffered injuries to 
his neck and lower back for which he obtained a medical certificate and was in receipt of workers compensation.  The 
applicant testified he was declared medically fit to return to work and did so on 4 November 2005.  On his return to work that 
morning, the applicant testified that he was sent home by “Kim”, the on-site manager for the respondent, who told him that he 
had no work for the applicant that day.  Later in that day, the respondent’s General Manager Mr Scott, telephoned the 
applicant to inform him that his services were no longer required.  Mr Scott testified that when he spoke with the applicant he 
told him that he was being dismissed because he was not concentrating on his work and he was unreliable.  Mr Scott said that 
the applicant’s supervisors had counselled him about his absences from work and his commitment to health and safety.   

5 In relation to health and safety, Mr Scott testified that he spoke with the applicant at some stage as the applicant’s father had 
requested Worksafe to attend the respondent’s premises because of some safety concerns.  It was the applicant’s evidence that 
he took this course because he did not feel confident in dealing with the respondent about these matters.   

6 The reason given by Mr Scott in his evidence for not dismissing the applicant earlier given his concerns was because of the 
shortage of skilled employees at the time.  Mr Scott also said that he was concerned about the applicant suffering the neck and 
lower back injury from improperly lifting the steel beam, when he should have used mechanical assistance for this job.  He 
referred to the respondent’s occupational health and safety induction manual as to safe working practices in this regard.  
However, Mr Scott did say that this was not the reason for the applicant’s dismissal.   

7 Since his dismissal, the applicant has obtained other work.  A few weeks after his employment was terminated the applicant 
obtained temporary work for approximately ten weeks at a considerably higher rate of earnings than with his former 
employer.  Shortly after that, the applicant obtained a new position, albeit on probation, at an annual salary substantially 
greater than his remuneration with the respondent.  The applicant was therefore only unemployed for a few weeks after his 
dismissal. 

Consideration 

Unfair Dismissal Claim 

8 The evidence on behalf of both the applicant and the respondent in this matter was somewhat brief.  However, the only direct 
evidence before the Commission as to the circumstances concerning the dismissal of the applicant was from the applicant 
himself.  To the extent that reference has been made by the respondent through Mr Scott, to alleged counselling and warnings 
by supervision, that evidence is hearsay.   It has not been able to be tested by the applicant.  The applicant denies that his 
employment was ever expressly put in jeopardy by reason of his conduct or performance.  As noted above he informed the 
Commission that his absences were explained and the respondent’s supervision were informed on the occasions when he did 
not attend for work, either through himself or his wife.   

9 In the case of a conflict on the evidence in circumstances such as the present, unless I find the applicant’s testimony to be 
inherently lacking credibility, in the absence of direct testimony to the contrary, I am bound to accept the applicant’s 
evidence.  I found the applicant to be a credible witness.  To the extent there is a conflict on the evidence I prefer that of the 
applicant.  I am therefore satisfied and I find that the applicant was dismissed on or about 4 November 2005 without any or 
adequate warning or counselling as to his conduct or performance.  Whilst the respondent submitted that it appeared that the 
applicant was not really committed or interested in his work, the direct evidence before the Commission does not bear this 
out.  The applicant obviously made an error in attempting to lift the heavy steel beam leading to his neck and lower back 
injury in September 2005.  However, that was not part of any reason given by the respondent for dismissing the applicant.   

10 Additionally, the manner of the applicant’s dismissal was somewhat harsh by sending him home immediately upon his return 
to work from workers compensation and effecting the dismissal by telephone.   

11 In all of the circumstances I am satisfied and I find that the applicant’s dismissal was harsh, oppressive and unfair in on the 
application of the test in Miles v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous, 
WA Branch (1985) 65 WAIG 385. 
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12 Having found the applicant’s dismissal to be unfair I then turn to the question of remedy for the purposes of s 23A of the Act.  
I am satisfied that reinstatement would be impracticable in this case.  As to compensation, I apply the relevant principles in 
relation to compensation for loss and injury as set out by the Full Bench in Bogunovich v Bayside Western Australia Pty Ltd 
(1998) 79 WAIG 8.  The Commission is required to make a finding of fact as to the applicant’s loss.  In this case the evidence 
is not entirely clear, however doing the best I can on the evidence, it would appear that the applicant was only gainfully 
unemployed for a couple of weeks prior to taking up temporary employment at a rate of remuneration substantially in excess 
of his rate of remuneration with his former employer.  Thereafter the applicant on the evidence secured a new position, albeit 
on a probationary basis, at a substantial salary well in excess of his rate of wage with the respondent.  Therefore, I am 
satisfied that the only loss is for the initial period and I find accordingly.   

13 As to compensation for the applicant’s loss, the Commission is empowered pursuant to s 23A(6) of the Act to make an order 
of compensation for loss or injury caused by a dismissal, up to a maximum of six months remuneration.  In this case the 
Commission will award compensation for loss representing three weeks wages which on the evidence at the applicant’s 
weekly wage of $684.00 gross per week leads to the sum of $2,052.00.  The Commission will so order. 

Contractual Benefits Claim 

14 In order for the applicant to succeed as to this claim, the applicant bears the onus of establishing on balance that he had an 
entitlement to the benefits claimed under his contract of service, the benefits on termination of employment were denied and 
the benefits claimed must not have arisen under an award or order of the Commission:  Hotcopper Australia Ltd v Saab 
(2001) 81 WAIG 2704; Ahern v AFTPI (1999) 79 WAIG 1867. 

15 As to this claim the respondent contended that the applicant’s employment as a welder was covered by the Metal Trades 
(General) Award 1966 (“the Award”).  If that is so, then in the absence of any evidence as to a claim for a benefit in excess of 
or outside of the benefits conferred by the Award, then the applicant’s claim is beyond the Commission’s jurisdiction.  

16 By clause 3 Area and Scope of the Award it is provided as follows: 

“This award relates to each industry mentioned in the Second Schedule to this award and applies to all employees 
employed in each such industry in any calling mentioned in Clause 31. - Wages and Supplementary Payments 
(including the appendix thereto) of Part I - General or Clause 10. - Wages of Part II - Construction Work of this award 
but does not apply within the area occupied and controlled by the United States Navy at and in the vicinity of North-
West Cape in relation to Increment 1 of the construction of the Communications Centre. 

Exclusion to scope clause – Electrical Contracting Industry. 

This award shall not apply to employees who are on-hired to electrical contracting companies or to employers who are 
engaged in the electrical contracting industry as defined under the terms of the Electrical Contracting Industry Award 
R22 of 1978.” 

17 It is clear that the scope clause of the Award is of the type that attracts consideration of the principles discussed in RJ 
Donovon and Associates Pty Ltd v Federated Clerks Union of Australia, WA Branch (1977) 57 WAIG 1317.  In this case the 
scope clause provides that the Award applies to employees employed by employers in each industry set out in the Second 
Schedule to the Award.  In cases such as this, an employer not named as a respondent to the Award, but who meets the 
description of the listed industries set out in the Second Schedule, is by common rule, bound by the Award.  There is no 
general necessity to go outside of the descriptions of industry in the Second Schedule, as long as those descriptions 
reasonably bear the meaning of an industry.   

18 The evidence adduced both through the applicant and the respondent is and I find that the applicant was engaged as a welder 
with the respondent which business is involved in the fabrication of steel lintels and beams for use in the housing construction 
industry.  In the Second Schedule to the Award, there are a number of industry descriptions in the category of “Engineers”.  
These include “Engineers – Constructional” and “Engineers – General”.  Under the heading “Engineers – Constructional”, 
there appears a business described as “Fremantle Steel Fabrication Co (1979)”.   Applying the ordinary and natural meaning 
of the words used to describe this industry, I am satisfied that the respondent, engaging as it does in steel fabrication for use in 
the construction industry, is engaged in the industry of “Engineers – Constructional” for the purposes of both s 7 of the Act, 
dealing with the definition of “industry” and the Award.  I am also satisfied that a first or second class welder falls within the 
classification structure of the Award and therefore the applicant’s employment at all material times was covered by the 
Award.  For those reasons, the applicant’s claims for unpaid annual leave and one week’s wages in lieu of notice, there being 
no evidence before the Commission they are otherwise than award benefits, are refused. 

19 As to the applicant’s claim for workers compensation payments that had been approved and paid by the insurer to the 
respondent, but not passed onto him, those are not matters within the Commission’s jurisdiction.  In any event, these matters 
were disputed on the evidence and there is insufficient before the Commission to enable findings to be made. 

20 The contractual benefits claim is therefore dismissed. 
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2006 WAIRC 05651 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES RYAN MATHER 
APPLICANT 

-v- 
NATIONAL STEEL GROUP PTY LTD (ABN 30 082 230 215) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 25 OCTOBER 2006 
FILE NOS U 247 OF 2005 
CITATION NO. 2006 WAIRC 05651 
 

Result Order Issued 
Representation 
Applicant Mrs A Mather as agent 
Respondent Mr S Scott of National Steel Group Pty Ltd 
 

Order 
HAVING heard the applicant on his own behalf and Mr S Scott on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby – 

1. DECLARES that the applicant was harshly, oppressively and unfairly dismissed from his position as a welder 
with the respondent on or about 4 November 2005. 

2. DECLARES that reinstatement or re-employment is impracticable. 
3. ORDERS the respondent to pay to the applicant the sum of $2,052.00 as compensation for loss less any amount 

payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid 
within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 05630 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES RYAN MATHER 
APPLICANT 

-v- 
NATIONAL STEEL GROUP PTY LTD (ABN 30 082 230 215) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY 20 OCTOBER 2006 
FILE NO B 247 OF 2005 
CITATION NO. 2006 WAIRC 05630 
 

Result Application dismissed 
Representation 
Applicant Mrs A Mather as agent 
Respondent Mr S Scott of National Steel Group Pty Ltd 
 

Order 
HAVING heard the applicant on his own behalf and Mr S Scott on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby – 

THAT the application be and is hereby dismissed.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 



3278 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

2006 WAIRC 05695 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAWN SEWELL 
APPLICANT 

-v- 
GLENN BROWN - CTI LOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD TUESDAY, 19 SEPTEMBER 2006, TUESDAY, 24 OCTOBER 2006 
DELIVERED THURSDAY, 2 NOVEMBER 2006 
FILE NO. U 463 OF 2006 
CITATION NO. 2006 WAIRC 05695 
 

CatchWords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 
Commission has jurisdiction - Principles applied - Commission satisfied respondent is a constitutional 
corporation - Claim beyond Commission's jursidiction - Application dismissed -  Industrial Relations 
Act 1979 (WA) s 29(1)(b)(i), s 23A, Workplace Relations Act 1996 (Cth) s 16(1)(a), s 16(2), s 4, s 6, s 
643(i), Workplace Relations Regulations 2000, Reg 1.2(4), Division 2, Chapter 2, Commonwealth 
Constitution s 51(xx), s 109.  

 Result Order Issued 
Representation 
Applicant In person 
Respondent Mr G  Paull of counsel instructed by CCI Legal 
 

Reasons for Decision 
1 The applicant brings this application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) alleging that on 

or about 7 July 2006 she was harshly, oppressively and unfairly dismissed from her employment by the respondent.  The 
applicant was engaged by the respondent in a clerical capacity. 

2 The respondent by its notice of answer and counterproposal denies the applicant’s claim and moreover, contends that the 
applicant’s claim is beyond the jurisdiction of the Commission by reason of the respondent being a constitutional corporation 
for the purposes of the Workplace Relations Act 1996 (Cth) (“the WRA”). 

3 The Commission listed the application for a preliminary hearing as to the point of jurisdiction.  
Contentions 
4 Counsel for the respondent Mr Paull submitted that the respondent is a “constitutional corporation” for the purposes of s 

51(xx) of the Commonwealth Constitution and therefore is an “employer” for the purposes of ss 4 and 6 of the WRA.  Given 
that the applicant’s dismissal took effect on 7 July 2006, as specified in her notice of application, the termination of the 
applicant’s employment took place after the commencement of what are known as the “WorkChoices” amendments to the 
WRA. Counsel submitted that by s 16(1) of the WRA, the terms of the Act are excluded, to the extent that it would otherwise 
apply to the applicant and the respondent.  The respondent further submitted that none of the exclusions set out in s 16(2) of 
the WRA have any application in the circumstances of this case. 

5 Despite being put on notice that the point of jurisdiction was being taken, the applicant elected to make no submissions as to 
this matter. 

The Evidence 
6 The respondent called evidence from Mr Elbery who has been a director of the respondent since 1992.  He testified that the 

respondent is a public company engaged in amongst other things, transport logistics and related services.  According to the 
testimony of Mr Elbery, the respondent’s turnover for the financial year ending 30 June 2006 was some $53 million with a 
$3.1 million profit as set out in its “Annual Report 2006” a copy of which was tended as exhibit R4.  Also tended through 
Mr Elbery, was the original certificate of incorporation of Darowa Corporation Pty Ltd incorporated on 12 June 1974.  
Darowa Corporation converted to a public company on 5 October 1987 and changed its name to the name of the respondent 
on 11 September 2001.  The various certificates attesting to these matters were tended as a bundle as exhibit R1.  Also before 
the Commission tendered through Mr Elbery, was a copy of an ASIC Direct Current Extract, setting out the office holders and 
shareholdings in the respondent and a copy of the respondent’s constitution, as adopted by its shareholders by way of a 
special resolution at its annual general meeting on 29 November 2001. 

7 Mr Elbery’s evidence was that the respondent’s objective was to trade profitably for the benefit of its shareholders. 
8 The applicant elected not to cross-examine Mr Elbery and called no evidence on her own behalf, despite being informed of 

the consequences of taking such a course by the Commission. 
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Consideration 

9 The respondent is a corporate entity and on the unchallenged evidence of the respondent, is clearly a trading corporation for 
the purposes of s 51(xx) of the Commonwealth Constitution.  Indeed on the evidence of Mr Elbery which I accept, the 
respondent as a public company exists to make a profit and generate a return to its shareholders. 

10 For the purposes of s 6 of the WRA “employer” means a “constitutional corporation, so far as it employs, or usually employs, 
an individual”.  Furthermore by s 4 of the WRA “constitutional corporation” is defined to mean “a corporation to which 
paragraph 51(xx) of the Constitution applies”.  Given there is no dispute that the respondent was the employer of the 
applicant, I am satisfied that at all material times the respondent was an “employer” for the purposes of the WRA. 

11 Section 16 of the WRA, upon which the respondent relies, is in the following terms: 

“(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 

 (a) a State or Territory industrial law; 

 (b) a law that applies to employment generally and deals with leave other than long service leave; 

 (c) a law providing for a court or tribunal constituted by a law of the State or Territory to make an order in 
relation to equal remuneration for work of equal value (as defined in section 623); 

 (d) a law providing for the variation or setting aside of rights and obligations arising under a contract of 
employment, or another arrangement for employment, that a court or tribunal finds is unfair; 

 (e) a law that entitles a representative of a trade union to enter premises. 

 Note: Subsection 4(1) defines applies to employment generally. 

 State and Territory laws that are not excluded 

 (2) However, subsection (1) does not apply to a law of a State or Territory so far as: 

 (a) the law deals with the prevention of discrimination, the promotion of EEO or both, and is neither a 
State or Territory industrial law nor contained in such a law; or 

 (b) the law is prescribed by the regulations as a law to which subsection (1) does not apply; or 

 (c) the law deals with any of the matters (the non-excluded matters) described in subsection (3). 

 (3) The non-excluded matters are as follows: 

 (a) superannuation; 

 (b) workers compensation; 

 (c) occupational health and safety (including entry of a representative of a trade union to premises for a 
purpose connected with occupational health and safety); 

 (d) matters relating to outworkers (including entry of a representative of a trade union to premises for a 
purpose connected with outworkers); 

 (e) child labour; 

 (f) long service leave; 

 (g) the observance of a public holiday, except the rate of payment of an employee for the public holiday; 

 (h) the method of payment of wages or salaries; 

 (i) the frequency of payment of wages or salaries; 

 (j) deductions from wages or salaries; 

 (k) industrial action (within the ordinary meaning of the expression) affecting essential services; 

 (l) attendance for service on a jury; 

 (m) regulation of any of the following: 

 (i) associations of employees; 

 (ii) associations of employers; 

 (iii) members of associations of employees or of associations of employers. 

Note: Part 15 (Right of entry) sets prerequisites for a trade union representative to enter certain 
premises under a right given by a prescribed law of a State or Territory. The prerequisites apply 
even though the law deals with such entry for a purpose connected with occupational health and 
safety and paragraph (2)(c) says this Act is not to apply to the exclusion of a law dealing with 
that. 



3280 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

This Act excludes prescribed State and Territory laws 

 (4) This Act is intended to apply to the exclusion of a law of a State or Territory that is prescribed by the 
regulations for the purposes of this subsection. 

 (5) To avoid doubt, subsection (4) has effect even if the law is covered by subsection (2) (so that subsection (1) does 
not apply to the law). This subsection does not limit subsection (4). 

Definition 

 (6) In this section: 

this Act includes the Registration and Accountability of Organisations Schedule and regulations made under 
it.” 

12 Furthermore for the purposes s 16(1)(a) a “State or Territory industrial law” includes by definition in s 4 of the WRA, the Act. 

13 Additionally, given that the applicant was dismissed after 27 March 2006, which was the date of the commencement of the 
WorkChoices amendments to the WRA, I am satisfied that the applicant’s claim does not attract the operation of reg 1.2(4) in 
Division 2 of Chapter 2 of the Workplace Relations Regulations 2006.  This excludes the operation of s 16(1) of the WRA in 
the case of a termination of employment occurring prior to 27 March 2006.  I am also satisfied that the applicant’s claim does 
not fall within any other exclusions contained in Division 2 of Chapter 2 of those Regulations. 

14 Whilst it is the case that the WorkChoices amendments to the WRA are presently under challenge on constitutional grounds 
before the High Court, it must be assumed for present purposes that those amendments, in particular s 16, are valid. 

15 The apparent intention of the Commonwealth Parliament in enacting s 16(1)(a) is to exclude the operation of certain named 
State and Territory industrial laws insofar as those laws would otherwise apply to an employee and an employer which is a 
constitutional corporation.  In this case, the applicant’s claim is brought pursuant to s.29(1)(b)(i) of the Act, by which she 
claims that she was unfairly dismissed by the respondent and seeks an order of reinstatement under s 23A of the Act. 

16 By Division 4 of Part 12 of the WRA, provision is made for employees and employers falling within the definition of a 
constitutional corporation, such as the respondent, to be subject to the jurisdiction of the Australian Industrial Relations 
Commission in relation to claims seeking relief in respect of termination of employment.  A ground of relief that may be 
pursued under s 643(1) of the WRA, is a claim that an employee’s employment has been terminated harshly, unjustly or 
unreasonably.  There are then prescribed in Division 4, subject to exclusions, provisions for the making of such applications, 
the conciliation and arbitration by the AIRC of claims, and remedies the AIRC may grant.  Additionally, there are provisions 
for the making of various orders prior to a matter being heard and determined and provision for costs orders to be made.   

17 From these provisions, the WRA has entered the field as to termination of employment and prescribed a regime of industrial 
regulation concerning this subject matter, in respect of employees and employers which are constitutional corporations.  This 
includes claims of the kind that the applicant has commenced against the respondent under the Act.   

18 That being so, it seems to me that the combined effect of Division 4 of Part 12 and s 16(1) of the WRA, brings into play s 109 
of the Commonwealth Constitution to the extent that the intended effect of the WRA is to cover the field in relation to claims 
of unfair dismissal of employees formerly employed by a constitutional corporation: Wenn v Attorney-General for Victoria 
(1948) 77 CLR 84.   The inevitable outcome of this conclusion is that s 29(1)(b)(i) of the Act is invalid.  In Ashley Todd 
Mitchell v United Credit Union Limited (1998) 78 WAIG 2939 as to s 109 principles I said at 2941:   

“A classic statement of the law in relation to the covering the field test of inconsistency was that of Dixon J in 
ex parte McLean (1930)43 CLR 472.  In that case, his Honour observed at 483: 

 “When the Parliament of the Commonwealth and the Parliament of the State each legislate upon the same 
subject and prescribe what the rule of conduct shall be, they make laws which are inconsistent, 
notwithstanding that the rule of conduct is identical which each prescribes, and Section 109 applies.  That 
this is so is settled, at least when the sanctions they impose are diverse.  But the reason is that, by 
prescribing the rule to be observed, the Federal statute shows an intention to cover the subject matter and 
provide what the law upon it shall be.  If it appeared that the Federal law intended to be supplementary to 
or cumulative upon State law, then no inconsistency would be exhibited in imposing the same duties or in 
inflicting different penalties.  The inconsistency does not lie in the mere co-existence of two laws which are 
susceptible of simultaneous obedience.  It depends upon the intention of the paramount legislature to 
express by its enactment, completely, exhaustively, or exclusively, what shall be the law governing the 
particular conduct or matter to which its attention is directed.  When a Federal statute discloses such an 
intention, it is inconsistent with it for the State law to govern the same conduct or matter” 

19 I adopt and apply what I said above for present purposes.   I therefore conclude that the applicant’s claim is beyond the 
jurisdiction of the Commission and it must be dismissed.   

20 Whilst I have reached this conclusion in relation to the present matter, I say nothing further about the fuller scope of s 16 
of the WRA in terms of the Act, in particular in relation to matters covered by the Act but into which field the WRA has 
not entered: Leo v Community Choice Financial Services Pty Ltd & Ors (2006) 86 WAIG 1541.  Those matters can await 
another day. 
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2006 WAIRC 05694 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAWN SEWELL 
APPLICANT 

-v- 
GLENN BROWN - CTI LOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 NOVEMBER 2006 
FILE NO U 463 OF 2006 
CITATION NO. 2006 WAIRC 05694 
 

Result Order Issued 
Representation 
Applicant In person 
Respondent Mr G Paull of counsel instructed by CCI Legal 
 

Order 
HAVING heard Ms D Sewell on her own behalf and Mr G Paull of counsel on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2006 WAIRC 05634 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELIZABETH LOUISE THOMAS 
APPLICANT 

-v- 
COMPASS GROUP (AUSTRALIA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
SUBMISSION WEDNESDAY, 6 SEPTEMBER 2006 
DELIVERED FRIDAY, 20 OCTOBER 2006 
FILE NO. U 436 OF 2006 
CITATION NO. 2006 WAIRC 05634 
 

CatchWords Unfair dismissal - Jurisdiction - Constitutional corporation - Date of dismissal - Workplace Relations 
Act 1996 (Work Choices) 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Ms E Thomas 
Respondent Ms L Nickels of Counsel 
 

Reasons for Decision 
1 This is an application made on 13 July 2006 pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the State 

Act”).  The applicant alleges that she was unfairly dismissed on 26 June 2006 by the respondent, Compass Group (Australia) 
Pty Ltd.  The respondent submitted that the Commission is without jurisdiction due to the amended Workplace Relations Act 
1996 (Work Choices).  It is not in contest that the dismissal occurred after the relevant provisions of Work Choices became 
operational (i.e. 27 March 2006). 

2 The issue of jurisdiction was dealt with by written submissions.  The respondent lodged a submission on 6 September 2006.  
The applicant made no submission.  The respondent’s submission includes an affidavit by Mr Geoffrey Robert Blyth, 
Manager, Human Resources, Industrial Relations dated 6 September 2006. 
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3 The respondent, on the material before me, falls within the definition of Section 6 – Employer under Work Choices and fulfil 
the criteria for a trading corporation (see The Queen v The Judges of the Federal Court of Australia and Another; Ex parte the 
Western Australian National Football League (Incorporated) and Another (1979) 143 CLR 190) 

4 In summary, the respondent submitted that: 
“Accordingly, the effect of section 16(1) of the WR Act is that the operation of section 29(1)(b)(i) of the IR Act is 
excluded from operation with regard to the Respondent.” 

5 Section 16(1) of Work Choices relevantly provides: 
“16 Act excludes some State and Territory laws 

a. This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 

(a) a State or Territory industrial law,” 
6 Section 4 - Definitions of Work Choices under the heading “State or Territory Industrial Law” includes reference to the State 

Act. 
7 Ms Thomas for the purpose of this application falls within the definition of Employee under Section 5 of Work Choices. 
8 The effect of these provisions combined, as they relate to this application, is that on their face there is a intention, expressed in 

Work Choices, to exclude the operation of the State Act.  That is except for provisions which are otherwise covered in s16 or 
within the Regulations.  There are also other provisions within Work Choices which establish a regime for claims of unfair 
dismissal in certain circumstances. 

9 The Work Choices Regulations include certain exemptions to this intention.  The relevant Regulation is 1.2(4) within chapter 
2, Part 1, Division 2 which provides: 

“Termination of employment  Subsection 16(1) does not apply to a law of a State or Territory (including a law relating 
to appeals) to the extent to which it relates to a termination of employment that occurred before the reform 
commencement.” 

The application does not fall within this exclusion. 
10 In short, the Commission is without jurisdiction to hear this application.  For the reasons which I expressed in Elizabeth Mary 

Jackson v Chemeq Limited (2006 WAIRC 05632) (unpublished) at paragraph 10, I would therefore dismiss the application. 

 

2006 WAIRC 05635 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELIZABETH LOUISE THOMAS 
APPLICANT 

-v- 
COMPASS GROUP (AUSTRALIA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 20 OCTOBER 2006 
FILE NO U 436 OF 2006 
CITATION NO. 2006 WAIRC 05635 
 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Ms E Thomas 
Respondent Ms L Nickels of Counsel 
 

Order 
HAVING heard Ms L Nickels of Counsel on behalf of the respondent and there being no submissions received on behalf of the 
applicant, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2006 WAIRC 05632 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELIZABETH MARY JACKSON 
APPLICANT 

-v- 
CHEMEQ LIMITED 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD WEDNESDAY, 30 AUGUST 2006 
DELIVERED FRIDAY, 20 OCTOBER 2006 
FILE NO. U 422 OF 2006 
CITATION NO. 2006 WAIRC 05632 
 

CatchWords Unfair dismissal - Jurisdiction - Constitutional corporation - Date of dismissal - Workplace Relations 
Act 1996 (Work Choices) 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Ms E Jackson 
Respondent Mr R Collison as agent 
 

Reasons for Decision 
1 This is an application made on 28 June 2006 pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the State 

Act”).  The applicant alleges that she was unfairly dismissed on 1 June 2006 by the respondent, Chemeq Ltd.  The respondent 
submitted that the Commission is without jurisdiction due to the amended Workplace Relations Act 1996 (Work Choices).  It is 
not in contest that the dismissal occurred after the relevant provisions of Work Choices became operational (i.e. 27 March 
2006). 

2 The respondent submitted that: 
“the effect of s16(1)(a) of the WR Act is to evince an intention to provide for an unfair dismissal regime to the exclusion 
of the operation of s29(1)(b)(i) of the IR Act so far as it would otherwise apply in relation to an employee or employer as 
defined by s5(1) and s6(1) of the WR Act respectively.” 

3 The respondent led evidence by Mr David Gauci, the Senior Human Resources Officer, to the effect that the respondent is a 
trading corporation within the limits of the Commonwealth.  This point was not contested by the applicant. 

4 The respondent, on the material before me, falls within the definition of Section 6 – Employer under Work Choices and fulfils 
the criteria for a trading corporation.  The respondent referred the Commission to Quickenden v Commission O’Connor of the 
Australian Industrial Relations Commission and Ors [2001] FCA303 (23 March 2001); (see also The Queen v The Judges of 
the Federal Court of Australia and Another; Ex parte the Western Australian National Football League (Incorporated) and 
Another (1979) 143 CLR 190). 

5 Section 16(1) of Work Choices relevantly provides: 
“16 Act excludes some State and Territory laws 

(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 

(a) a State or Territory industrial law,” 
6 Section 4 - Definitions of Work Choices under the heading “State or Territory Industrial Law” includes reference to the State 

Act. 
7 Ms Jackson for the purpose of this application falls within the definition of Employee under Section 5 of Work Choices. 
8 The effect of these provisions combined, as they relate to this application, is that on their face there is a clear intention, 

expressed in Work Choices, to exclude the operation of the State Act.  That is except for provisions which are otherwise 
covered in s16 or within the Regulations.  There are also other provisions within Work Choices which establish a regime for 
claims of unfair dismissal in certain circumstances. 

9 The Work Choices Regulations include certain exemptions to this intention.  The relevant Regulation is 1.2(4) within chapter 
2, Part 1, Division 2 which provides: 

“Termination of employment  Subsection 16(1) does not apply to a law of a State or Territory (including a law relating 
to appeals) to the extent to which it relates to a termination of employment that occurred before the reform 
commencement.” 

The application does not fall within this exclusion. 
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10 In short, the Commission is without jurisdiction to hear this application.  This finding was covered at hearing and the matter 
adjourned for the Commission to consider, not at the request of either party, whether the application should be dismissed or 
adjourned pending the High Court decision on the constitutional challenge to Work Choices.  I have further considered this 
point and must issue an order dismissing the application.  The Commission must apply the provisions of the relevant law as 
they are at the time the application was made (see the decision of Burt CJ in Re Minister for Minerals and Energy; Ex parte 
Wingate Holdings Pty Ltd [1987] WAR 190 @ 194). 

 

2006 WAIRC 05633 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELIZABETH MARY JACKSON 
APPLICANT 

-v- 
CHEMEQ LIMITED 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 20 OCTOBER 2006 
FILE NO U 422 OF 2006 
CITATION NO. 2006 WAIRC 05633 
 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Ms E Jackson 
Respondent Mr R Collison as agent 
 

Order 
HAVING heard Ms E Jackson on her own behalf and Mr R Collison on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties Number Commissioner Result 
Adam Vilardi Jenny K Hair Beauty U 488/2006 Commissioner S M 

Mayman 
Application 
discontinued 

Carol Penn Carnarvon Family 
Violence Prevention 
Aboriginal Corporation 
(CFVPAC) 

B 489/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Carol Penn Carnarvon Family 
Violence Prevention 
Aboriginal Corporation 
(CFVPAC) 

U 489/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Charles B  Ebden Mr JW Olde and JL Casey 
trading as: Barwick 
Partners 

B 437/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Cherie McNeill Corridors Incorporated U 458/2006 Commissioner J L 
Harrison 

Discontinued 

Claire Louise Ginbey Mr J. Reed B 453/2006 Commissioner P E Scott Application 
Dismissed 
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Parties Number Commissioner Result 

Dean Marston Peard Cox & Associates APPL 534/2004 Commissioner J H Smith Dismissed for 
want of 
prosecution 

Gary Michael Evans RCR Maintenance Pty Ltd APPL 578/2005 Senior Commissioner J F 
Gregor 

Discontinued 

Graham Scott Harrison Activ Foundation Inc U 413/2006 Commissioner J L 
Harrison 

Discontinued 

Jann Sonya MCFARLANE Women's Healthworks Inc U 169/2006 Commissioner P E Scott Application 
Dismissed 

jennifer smith Central Area Region 
Training Scheme Inc 
(CARTS) Trading as 
Directions 

U 452/2006 Commissioner P E Scott Application 
Dismissed 

jennifer smith Central Area Region 
Training Scheme Inc 
(CARTS) Trading as 
Directions 

B 452/2006 Commissioner P E Scott Application 
Dismissed 

Joellen Sue Wilson Whitemark Pty Ltd B 509/2006 Commissioner S M 
Mayman 

Application 
discontinued 

John Alan Creach Builders Choice Australia B 484/2006 Commissioner S.J. Kenner Discontinued 
by leave 

John Joseph Power RCR Maintenance Pty Ltd APPL 581/2005 Senior Commissioner J F 
Gregor 

Discontinued 

Kathleen Lynette  Hopp Ascension Lutheran 
Church 

U 460/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Mark Rivers NRW Pty Limited ACN 
067272119 

U 174/2005 Commissioner J H Smith Dismissed for 
want of 
prosecution 

Matthew Gugiatti KLM Nominees (WA) Pty 
Ltd (ACN 103 723 299) 

U 86/2005 Commissioner S Wood Application 
discontinued 

Matthew Wayne Adam Broadley - Sunrise 
Hospitality 

APPL 655/2005 Commissioner J H Smith Dismissed 

Melvyn Jones Swan Health Service U 450/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Rebel-Adelle Ward Capel Vale Wines Pty Ltd U 445/2006 Commissioner S J Kenner Application 
dismissed for 
want of 
prosecution 

Richard James Neave RCR Maintenance Pty Ltd APPL 580/2005 Senior Commissioner J F 
Gregor 

Discontinued 

Robin Melville Sharp IT Print Pty Ltd / Top 5 
Guide 

B 394/2006 Commissioner J L 
Harrison 

Discontinued 

Sarah  Howlett Hardy Wine Company 
LTD 

U 429/2006 Commissioner P E Scott Application 
Dismissed 

Stephen James Lennox Michael Carton Balga 
Works Program 

B 270/2006 Commissioner J L 
Harrison 

Application 

Steven Graham Crenfeldt Whitemark Pty Ltd T/As 
The Geographe Bayview 
Resort 

B 513/2006 Commissioner S M 
Mayman 

Application 
discontinued 

William Sinton Allan Townsend Paint Supplies 
T/A Bristol Paint & 
Decorative Centre 

B 439/2006 Senior Commissioner J F 
Gregor 

Application 
dismissed 

Wynton John Watters Mangrove Personnel U 148/2005 Commissioner J H Smith Dismissed for 
want of 
procecution 
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CONFERENCES—Matters arising out of— 

2006 WAIRC 05673 
DISPUTE RE CLAUSE 2.5 OF THE TRANSPORT WORKERS' (GENERAL) AWARD NO. 10 OF 1961 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PERTH ICE WORKS PTY LTD (ABN : 39 008 763 773) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD FRIDAY, 20 OCTOBER 2006 
DELIVERED MONDAY, 30 OCTOBER 2006 
FILE NO. C 60 OF 2006 
CITATION NO. 2006 WAIRC 05673 
 

CatchWords Section 44 compulsory conference - Power of Commission to make an order in terms of compromise 
- Jurisdiction of Commission not ousted by s 16(1) of the Workplace Relations Act 1996 (Cth) - 
Whether order should be made - s 44(8) Industrial Relations Act 1979 (WA) - Industrial Relations 
Act 1979 (WA) s 4, s 6(a), s 6(b), s 6(c), s 23, s 44, s 44(8); Workplace Relations Act 1996 (Cth) s 4, 
s 16(1); Workplace Relations Regulations 2006 (Cth) reg 1.2(2) ch 2 div 2.  

Result Order made that the Respondent pay Mr L J Parker $3,247.96 gross. 
Representation  
Applicant Mr N J Hodgson 
Respondent No appearance 
 

Reasons for Decision 
1 The Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch ("the Applicant") made 

an application to the Commission on 25 May 2006 seeking a conference pursuant to s 44 of the Industrial Relations Act 1979 
("the Act").  The schedule to the application states the issues in dispute between the Applicant and Perth Ice Works Pty Ltd 
("the Respondent") are that one of the Applicant's members, a John Parker, sought the assistance of the Applicant in a matter 
relating to the failure of the Respondent to notify Mr Parker within four weeks of his anniversary date of his employment that 
pursuant to clause 2.5 of the Transport Workers' (General) Award No. 10 of 1961 ("the Award") he could elect to become a 
permanent employee.  Mr Parker was employed by the Respondent on 10 December 2004.  Consequently, the Applicant claims 
in its schedule that Mr Parker should have been given the option to elect to become a permanent employee within four weeks 
of 11 December 2005.  Mr Parker was employed as a casual truck driver for the Respondent.  His duties consisted of delivering 
ice products to a variety of locations throughout the metropolitan area.  The Applicant contends in the schedule that Mr Parker 
was employed on a regular and systemic basis and worked Monday to Friday of each week.  The Applicant in its schedule also 
states that Mr Parker was terminated without notice on 22 May 2006.   

2 On Friday, 28 July 2006, the Commission convened a compulsory conference pursuant to s 44 of the Act.  At the conference 
the Applicant was represented by Mr N Hodgson.  The Applicant's member, Mr Parker, also attended the conference.  
Mr D Jones from the Chamber of Commerce and Industry of Western Australia attended the conference and participated in the 
conference on behalf of the Respondent even though no warrant was filed for him to appear.  Mr M Stroud, a director and 
owner of the Respondent, attended the conference together with the Respondent's accountant, Mr L Holyoak.  At the 
conclusion of the conference an agreement was reached between the parties to pay Mr Parker a sum of money in settlement of 
the dispute between the Applicant and the Respondent.  Some time after the conference the Commission was informed no 
payment had been made.  Consequently, on 6 October 2006, the Commission convened a further compulsory conference 
pursuant to s 44 of the Act.  Mr Hodgson and Mr Parker appeared at that conference but no representative from the Respondent 
attended.   

3 On 9 October 2006, the Commission set down the matter for hearing for the Respondent to show cause why the Commission 
should not make an order in the terms of the agreement reached by the parties at the compulsory conference on Friday, 28 July 
2006.  The matter was set down for hearing on 20 October 2006 at 9:30 am.  The Respondent did not appear.  The hearing 
proceeded in the absence of the Respondent as I was satisfied that the Respondent had been served with the notice of hearing.   

4 Mr Leslie John Parker gave evidence at the hearing on 20 October 2006 that at the first compulsory conference an agreement 
was reached between the parties that the Respondent would pay him two weeks' pay which would represent a payment for pay 
in lieu of notice and two weeks' holiday pay.  Mr Parker testified that the agreement was reached that the four weeks' pay was 
to be calculated on the basis of his earnings during the 2005/2006 financial year.  When his PAYG Payment Summary is 
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examined it shows that he was paid $48,135 in wages and $1,082 in allowances which is a total amount of $49,217.  Mr Parker 
says that he expected to be paid an amount of $4,176.  However, when questioned by the Commission, Mr Parker conceded 
that the agreement reached was that he was to be paid four weeks' pay on the basis of the average hours that he worked each 
week during the financial year.   

5 It was conceded on behalf of the Applicant by Mr Hodgson that the Respondent raised at the conference that the calculation 
would be made on the basis that the average hours worked would be paid at Mr Parker's ordinary hourly rate of pay.  After 
checking notes of the conference made by Dianne Wickenden, the Chamber's Liaison Officer who attended the conference, I 
concluded that what Mr Hodgson said on behalf of the Applicant were the terms of the agreement between the parties was 
correct.  Consequently, I was satisfied that a concluded agreement had been reached between the parties at the conference on 
28 July 2006.   

6 At the conclusion of the hearing on 20 October 2006, I informed Mr Hodgson and Mr Parker that I intended to make an order 
in the terms of the agreement and I would deliver my reasons of decision in due course.   

7 The reasons why I have formed the view that the Commission has jurisdiction to issue an order in the terms of the parties' 
agreement and why such an order should be made by this Commission are as follows.  Firstly, I am satisfied that the "industrial 
matter" in dispute between the parties was and is not ousted by s 16(1) of the Workplace Relations Act 1996 ("the WR Act").   

8 Section 16(1) of the WR Act provides: 
"This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they would 
otherwise apply in relation to an employee or employer: 
(a) a State or Territory industrial law; 
(b) a law that applies to employment generally and deals with leave other than long service leave; 
(c) a law providing for a court or tribunal constituted by a law of the State or Territory to make an order in relation 

to equal remuneration for work of equal value (as defined in section 623); 
(d) a law providing for the variation or setting aside of rights and obligations arising under a contract of 

employment, or another arrangement for employment, that a court or tribunal finds is unfair; 
(e) a law that entitles a representative of a trade union to enter premises." 

9 Section 16(1) of the WR Act became operative on 23 March 2006.  A State industrial law is defined under s 4 of the WR Act 
to mean among others the Industrial Relations Act 1979 of Western Australia ("the Act").  However, Regulation 1.2(2) of 
Chapter 2 Division 2 of the Workplace Relations Regulations 2006 provides as follows: 

"Subsection 16(1) does not apply to a law of a State or Territory (including a law relating to appeals) to the extent to 
which it relates to compliance with an obligation: 
(a) under: 

(i) that law; or 
(ii) another law of a State or Territory; 
which would otherwise be excluded by subsection 16(1) of the Act; and 

(b) in respect of an act or omission which occurred prior to the reform commencement." 
10 Although this application was filed in this Commission after s 16 of the WR Act became operative, I am satisfied that this 

Commission has jurisdiction to deal with this matter pursuant to Regulation 1.2 of Chapter 2 Division 2 of the Workplace 
Relations Regulations as the matters in dispute between the parties was in respect of an act of admission which occurred prior 
to the reform commencement, namely an alleged failure of the Respondent to make Mr Parker a permanent employee pursuant 
to clause 2.5 of the Award. 

11 Having formed the view there is jurisdiction to make the order sought I now turn my mind to the second issue, that is whether 
the scheme of the Act provides a good reason for the Commission to issue an order in the terms of the parties' agreement.  In 
MacLeod v Paulownia Trees Pty Ltd (1997) 78 WAIG 1057 Commissioner Beech as he then was, observed: 

"The scheme of the Industrial Relations Act, 1979 requires the Commission to assist parties to reach an agreement: s32.  
Indeed, section 32(1) requires the Commission not to arbitrate the matter unless it is satisfied that the resolution of the 
matter would not be assisted by conciliation.  Further, where a matter is decided by arbitration the Commission shall 
endeavour to ensure that the matter is resolved on terms that could reasonably have been agreed between the parties by 
conciliation: s.32(7). 
In the circumstances of this matter, if the Commission does not issue an order in the terms of the parties' agreement, it 
calls into question the value of agreements reached before the Commission, certainly in s.32 proceedings.  It is trite to say 
that a deal is a deal.  It is of little assistance to Mrs MacLeod for the Commission to say to her that her participation in the 
conference is good faith was a waste of her time, and her only recourse is the arbitration of her claim.  In this case, the 
Commission is now not being asked to arbitrate Mrs MacLeod's claim.  Indeed, I am of the view that the agreement 
reached between Mrs MacLeod and the respondent has now overtaken her claim of unfair dismissal such that her claim is 
now no longer before the Commission (Bradbury v. Jos Van Baren and Others (1995) 75 WAIG 2927; Green v Rozen 
and Others [1955] 2 A11 ER 797).  What is now before the Commission is not Mrs MacLeod's claim of unfair dismissal 
but the agreement of the parties in settlement of it.  In my view it remains for the Commission to issue an order in the 
terms of that agreement.  To do so is entirely consistent with the objects of the Act, two of those being to encourage and 
provide the means for conciliation with a view to amicable agreement, and also to provide for the observance and 
enforcement of agreements made for the prevention and settlement of industrial disputes. 
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In the absence of argument, I am of the view that the Commission has the power to issue such an order.  It follows that if 
the Commission is required by the terms of the Act to assist the parties to reach an agreement, it has the power to record 
the terms of their agreement.  Indeed, that is expressly recognised in relation to agreements reached between parties to 
conferences that are held pursuant to section 44 of the Act, and I can see no good reason for supposing that the powers 
specifically set out in section 44(8) are not available to the Commission either implicitly in s.32 or in the general powers 
conferred by s 23." 

12 Pursuant to s 44(8) of the Act, the Commission is expressly empowered to make an order in the terms of the agreement which 
is binding on the parties who consented.  Section 44(8)(a) provides: 

"Where, at a conference held in accordance with this section, agreement is reached between the parties or any of them in 
relation to any industrial matter the Commission may —  
(a) make an order in the terms of that agreement binding only on those parties who consented thereto; or" 

13 Further having regard to the objects of the Act in s 6(a), (b) and (c) I am satisfied that the Commission not only has power to 
issue the order sought but an order should be made. 

14 I am not, however, satisfied that the amount sought by Mr Parker should be made.  I have reviewed the payslips for the 
2005/2006 financial year (Exhibit 2).  The payslips provided to the Commission show that during a period of 46 weeks 
Mr Parker worked a total of 2,149.05 hours.  I am satisfied that when the hours for that period are averaged that it can be found 
that Mr Parker worked an average of 46.72 hours each week.  When 46.72 is multiplied by his hourly rate of pay of $17.38, the 
average pay can be calculated as $811.99 per week.  Accordingly, for four weeks' pay calculated on the basis agreed by the 
parties I am satisfied that an order should be made that the Respondent pay Mr Parker a gross amount of $3,247.96.  For these 
reasons I will make an order that the Respondent pay this amount within 14 days of the date of the order. 

 

2006 WAIRC 05688 
DISPUTE RE CLAUSE 2.5 OF THE TRANSPORT WORKERS' (GENERAL) AWARD NO. 10 OF 1961 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PERTH ICE WORKS PTY LTD (ABN : 39 008 763 773) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 1 NOVEMBER 2006 
FILE NO/S C 60 OF 2006 
CITATION NO. 2006 WAIRC 05688 
 

Result Order issued 
Representation 
Applicant Mr N J Hodgson 
Respondent No appearance 
 

Order 
HAVING heard Mr N J Hodgson on behalf of the Applicant and no appearance on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) ORDERS that the Respondent pay Mr L J Parker within 14 days of the date of this order the sum of $3,247.96 
(gross). 

(2) ORDERS that the application is otherwise hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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CONFERENCES—Matters referred— 

2006 WAIRC 04716 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD THURSDAY, 15 JUNE 2006 
DELIVERED THURSDAY, 6 JULY 2006 
FILE NO. CR 172 OF 2005 
CITATION NO. 2006 WAIRC 04716 
 

CatchWords Industrial Relations Act 1979 s.44 – Jurisdictional challenge – Workplace Relations Amendment 
(Work Choices) Act 2005, Section 16(1) - Workplace Relations Regulations 2006, Chapter 2, Part 1, 
Division 2, Regulation 1.2(2), 1.2(4), 1.2(5) – Constitutional corporation – Iron Ore Production and 
Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 – Disciplinary penalty – Termination of 
employment – Section 642(3). 

Result Finding that Commission has jurisdiction. 
Representation  
Applicant Ms J Boots of Counsel 
Respondent Mr P Quinlan of Counsel and with him Ms K O’Rourke of Counsel 
 

Reasons for Decision 
BACKGROUND 

1 This matter came on for conference on 21 October 2005 pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”).  The 
dispute could not be settled by conciliation and the matter was referred to hearing.  The Memorandum for Hearing and 
Determination was signed by the Commission on 25 January 2006. 

2 The relevant parts of section 44 read as follows: 
“44. Compulsory conference  
(1) Subject to this section, the Commission constituted by a Commissioner may summon any person to attend, at a 

time and place specified in the summons, at a conference before the Commission. 
……….. 
(9) Where at the conclusion of a conference held in accordance with this section any question, dispute, or 

disagreement in relation to an industrial matter has not been settled by agreement between all of the parties, the 
Commission may hear and determine that question, dispute, or disagreement and may make an order binding 
only the parties in relation to whom the matter has not been so settled”. 

3 The Memorandum for Hearing and Determination states: 
“1. The applicant says that: 

(a) the applicant’s member, Mr Joe Furulyas, is employed by the respondent at Newman; 
(b) on 1 July 2005 following a disciplinary inquiry the respondent issued Mr Furulyas with a final written 

warning and changed Mr Furulyas’ working arrangements in the light vehicle workshop from shift work 
to day work; 

(c) the final warning given to Mr Furulyas dated 1 July 2005 details the basis on which the respondent 
disciplined Mr Furulyas; 

(d) the final warning states that a disciplinary inquiry instituted by the respondent found that Mr Furulyas: 
(i) played sport during a normal working shift without seeking approval from supervision on 18 

June 2005; 
(ii) left the site without seeking approval from supervision on 18 June 2005; 
(iii) absented himself from the workplace for an extended period of time without seeking approval 

on 20 June 2005; and 
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(iv) performed work on his private vehicle in the light vehicle workshop contrary to company 
policy on 20 June 2005. 

2. The applicant asserts that the penalty imposed by the respondent is excessive, unjust and discriminatory. 
3. Further, the applicant asserts that the respondent unreasonably failed to take into account the reasons provided. 
4. The applicant seeks an order from the Commission that Mr Furulyas’ employment status be reinstated to that of 

a shift worker on no less favourable terms than those he enjoyed prior to 1 July 2005. 
The respondent opposes the applicant’s claim and denies that the applicant is entitled to the relief sought or any relief at 
all”.   

4 The application then concerns the arbitration, pursuant to s.44 of the Act, of a dispute between the parties as to the fairness of 
the disciplinary action applied to Mr Furulyas, i.e. his transfer from continuous shift work to day work.  As a result, Mr 
Furulyas suffered a loss of income of approximately $28,000 per annum. 

5 Following referral, at the request of the applicant, the matter came back on for conference on 13 February 2006.  Conciliation 
was unavailing and the matter was programmed for hearing.  A notice of listing was forwarded to the parties on 8 March 2006 
advising that the matter would be heard in Newman from 26 to 28 April 2006.  By correspondence dated 11 April 2006 
Counsel for the respondent contended that, as a result of the introduction of the Workplace Relations Amendment (Work 
Choices) Act 2005 (“Work Choices”), the Commission did not have jurisdiction to hear and determine the application.  The 
respondent sought that the matter be discontinued, or alternatively, if opposed by the applicant, set down as a preliminary issue 
to determine jurisdiction.  A hearing on jurisdiction was scheduled for 24 April 2006 in Perth.  This hearing had to be 
postponed at the applicant’s request and was rescheduled for 15 June 2006.   
SUBMISSIONS AND CONCLUSIONS 

6 The parties provided written and oral submissions.  The respondent challenges the jurisdiction of the Commission, and states in 
part: 

“8  The respondent submits that none of the exemptions to the application of section 16(1) as prescribed by: 
(a) section 16(2) and 16(3) of the WRA; and 
(b) the Workplace Regulations 2006 (“the Regulations”); 
are capable of applying to these proceedings. 

9  Further, the common law presumption that new legislation does not take away existing rights, unless the 
contrary intention is shown with reasonable certainty does not apply to these proceedings as when exercising 
jurisdiction under section 44 of the IRA the Commission is performing an arbitral function, creating new rights 
and obligations not performing a judicial function of adjudicating on existing rights and obligations. 

10  Accordingly, the Respondent submits that section 44 of the IRA is excluded by virtue of section 16(1) and that 
as a result the Western Australian Industrial Relations Commission has no jurisdiction to deal with the matter”. 

7 The applicant submitted: 
“The applicant does not agree with the respondent that the operation of s.16(1) of the Workplace Relations Amendment 
(Work Choices) Act 2005 (C’wth) (“Work Choices”) precludes the Commission from further dealing with this matter by 
way of hearing and determination. 

The applicant then went on to cite Regulations 1.2(2), 1.2(4) and 1.2(5) of Work Choices as provisions which have relevance 
and which, for the purposes of this application, specifically preserve the jurisdiction of the Commission to determine this 
matter.  For the purposes of this decision I will refer to these as Reg (2), (4) and (5). 

8 There is no dispute that the respondent is a constitutional corporation and hence Work Choices has application.  There is no 
dispute that the disciplinary action occurred, and the application was made, prior to the commencement of Work Choices.  The 
respondent’s case is that none of the expressed exemptions in the Regulations apply to this matter.   

9 The relevant federal legislative provisions which both parties rely on for their arguments are as follows: 
Section 16(1) of Work Choices states:  

“16.  Act excludes some State and Territory laws 
(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as 

they would otherwise apply in relation to an employee or employer: 
(a) a State or Territory industrial law; 
(b) a law that applies to employment generally and deals with leave other than long service leave; 
(c) a law providing for a court or tribunal constituted by a law of the State or Territory to make an 

order in relation to equal remuneration for work of equal value (as defined in section 623); 
(d) a law providing for the variation or setting aside of rights and obligations arising under a 

contract of employment, or another arrangement for employment, that a court or tribunal finds is 
unfair; 

(e) a law that entitles a representative of a trade union to enter premises.” 
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10 The Workplace Relations Regulations 2006 (“the Regulations”) at Chapter 2, Part 1, Division 2, Regulation 1.2 states as 
follows: 

“State and Territory laws that are not excluded by the Act — general  
(1)   For paragraph 16 (2) (b) of the Act, subsection 16 (1) of the Act does not apply to a law of a State or Territory of a 
kind that is mentioned in this regulation.  
Note    Under subsection 16 (1) of the Act, the Act is intended to apply to the exclusion of specified laws of a State or 
Territory so far as they would otherwise apply in relation to an employee or employer. The subsection lists the kinds of 
laws that are excluded.  
However, subsection 16 (1) does not apply to a law of a State or Territory so far as the law is prescribed by the 
regulations as a law to which the subsection does not apply.  
Rights and obligations — general  
(2)   Subsection 16 (1) does not apply to a law of a State or Territory (including a law relating to appeals) to the extent 
to which it relates to compliance with an obligation:  
(a)    under:  
(i)    that law; or  
(ii)    another law of a State or Territory;  
which would otherwise be excluded by subsection 16 (1) of the Act; and  
(b)    in respect of an act or omission which occurred prior to the reform commencement.  
Rights and obligations — injunctions  
(3)   However, subregulation (2) does not apply to the extent to which that law of a State or Territory, or another law, 
provides for the granting of an injunction in relation to conduct that has not yet occurred.  
Note    The effect of subregulation (3) is that subsection 16 (1) of the Act will apply to a law of a State or Territory to 
the extent to which it deals with injunctions about rights or obligations in relation to future conduct, and the Act will 
apply to the exclusion of that law of the State or Territory.  
Termination of employment  
(4)  Subsection 16 (1) does not apply to a law of a State or Territory (including a law relating to appeals) to the extent to 
which it relates to a termination of employment that occurred before the reform commencement.  
Unfair contracts  
(5)   Subsection 16  (1) does not apply to a law of a State or Territory (including a law relating to appeals) to the extent 
to which it:  
(a)    relates to proceedings that commenced before the reform commencement; and  
(b)    provides for the variation or setting aside of rights and obligations arising under:  
(i)    a contract of employment; or  
(ii)    another arrangement for employment;  
that a court or tribunal finds is unfair.” 

Section (6) is not relevant. 
11 I should add, the parties agree for the purposes of this matter that Mr Furulyas’ contract is covered wholly by the Iron Ore 

Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (“the Award”).  Relevant provisions of that Award are 
clause 23 – Issue Resolution Process and clause 11(7)(c).  They read as follows:  

“23. - Issue Resolution Process 
(1) An employee or employees who wish to raise a matter shall first discuss it with his/her/their direct supervisor as 

soon as is practicable.   
(2) If those discussions do not result in a settlement the question, dispute or difficulty shall be referred to the next 

level of supervision.  Discussions at this level will take place as soon as practicable.   
(3) The terms of any agreed settlement shall be jointly recorded.   
(4) Any settlement resolution reached which is contrary to the terms of this award shall have no effect unless and 

until that conflict is resolved to allow for it.   
(5) Throughout all stages of the procedure all relevant facts shall be clearly identified and recorded.   
(6) Each employee shall be entitled to union representation and assistance at each stage of this procedure.  Any 

shop steward representing or assisting an employee shall be entitled to do so without loss of pay.  Provided that 
if the union representative concerned is not a shop steward or official of the union of which the employee is or 
is eligible to be a member, then that union representative must be authorised in writing by that union to assist 
the employee.   

(7) If a matter affects more than one employee, subject to the requirements of sub clause (6), the employees 
concerned have the right to have the matter dealt with, and be represented and assisted by shop stewards and the 
union in accordance with the procedure in this clause.   
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(8) Any question, dispute or difficulty not settled may be referred to the Commission for conciliation and, if not 
resolved, for arbitration, provided that the persons involved in the question, dispute or difficulty have conferred 
amongst themselves and have made reasonable attempts to resolve the question, dispute or difficulties before 
referring the matter to the Commission”. 

11 – Hours of Work  
“(7)(c) The Company may require employees to transfer from daywork to shiftwork or from shiftwork to daywork on 

the giving of 7 days notice.  If the Company gives less than 7 days notice and the employee works for less than 
5 consecutive night shifts the employee shall be paid at the overtime rate applicable to the classification in 
which he or she is working as set out in the attached schedules marked IA, IB and IC.”   

REGULATION 5 
12 The respondent submitted that Reg (5) relates to an Unfair Contracts jurisdiction, as in New South Wales, and has no relevance 

to this matter.  The applicant submitted that: 
“Ín having this dispute heard and determined by this Commission pursuant to s.44 of the IRA, the Commission has the 
power and is being asked by the applicant to vary the rights and obligations under Mr Furulyas’ contract of employment.” 

13 I do not consider that Reg (5) has any application to this matter.  I am not dealing with a matter of ‘unfair contracts’ as the 
heading suggests.  The contract is the Award.  I am not asked whether the contract (or the arrangement for employment) is 
unfair or whether rights and obligations under that contract are unfair and should be set aside or varied.  I am asked to reverse a 
disciplinary decision against Mr Furulyas.  The contract provides that the dispute may be brought before the Commission. 
REGULATION 4 

14 With respect to Reg (4) the applicant submitted that the action to remove Mr Furulyas from shift work and place him on day 
work can be seen as a demotion.  A demotion can be said to be a termination of the contract and hence falls within Reg (4).  Mr 
Furulyas suffered a loss of approximately $28,000 per annum in income as a result of the disciplinary action.  The applicant 
submitted that relevantly the Memorandum seeks that Mr Furulyas be ‘reinstated’ to his position as a continuous shift worker.  
The respondent submitted that the “industrial matter” identified in the Memorandum of Hearing and Determination relates to 
the pattern of work of Mr Furulyas.  It is not alleged that Mr Furulyas was terminated or demoted.  Additionally, the contract 
of employment provides for the transfer of Mr Furulyas to other duties (clause 11(7)(c)).   In any event, the interpretation of 
‘termination of employment’ in Work Choices includes only the situation where the relationship has come to an end.  

15 I will deal firstly with the definition of ‘termination of employment’ in Work Choices.  The term is defined in Part 12, Division 
4, section 642, Definitions and states as follows: 

“termination or termination of employment means termination at the initiative of the employer” 
Section 642(3) states as follows: 

“[Demotion not included in termination] For the purposes of this Division, termination or termination of 
employment does not include demotion in employment if: 
(a) the demotion does not involve a significant reduction in the remuneration or duties of the demoted employee; 

and 
(b) the demoted employee remains employed with the employer who effected the demotion.” 

16 Section 642(3) was previously section 170CD(1B) and was inserted in 2001 by the Workplace Relations Amendment 
(Termination of Employment) Act 2001 (No 100 of 2001) s.3 and Sch 1 item 9.  The  Explanatory Memorandum dated 27 June 
2000 states in relation to item 9 as follows: 

“Item 9 – After subsection 170CD(1A) 
13. Item 9 proposes to insert new subsection 170CD(1B), which will provide that, for the purposes of the termination of 
employment provisions of the Act (Division 3 of Part VIA), the expressions ‘termination’, or ‘termination of 
employment’, do not include a demotion in employment if the demotion does not involve a significant reduction in the 
remuneration of the demoted employee, and the demoted employee remains employed with the employer who effected 
the demotion”. 

17 The respondent argues that the definition of ‘termination of employment’ has been found to exclude demotion.  The cases cited 
are Brackenridge v Toyota Motor Corporation Australia Ltd 142 ALR 99 and the Construction, Forestry, Mining and Energy 
Union v Newcastle Wallsend Coal Company Ltd 88 IR 202.  The Full Bench in CFMEU v Newcastle at page 213 stated:  

“The distinction between the employment relationship and the contract of employment was referred to in Brackenridge 
v Toyota Motor Corporation Australia Ltd (1996) 142 ALR 99. See further Strachan v Liquorland (Aust) Pty Ltd 
(unreported, Industrial Relations Court of Australia, Moore J, NI 1266R of 1996, 6 February 1996). In that case the 
Court made it clear that there was a conceptual difference between the two situations and cited Siagian in support of 
that proposition. The Court held that where an employee is demoted but continues to work for the employer albeit in a 
different classification, although there is a termination of the contract of employment there is no termination of the 
employment relationship. For the employee to have a remedy the employment relationship must have come to an end”. 

18 Both cases cited precede the insertion of s.170CD(1B) into the Federal legislation.  This section on its face provides that a 
demotion is not a termination, if the person remains employed, and (my emphasis) the reduction in remuneration or duties is 
not significant.  The reverse must then be so.  As Mr Furulyas remains employed, if the reduction in remuneration is 
significant, then a demotion can be said to be a termination.  There is no argument, as I understand, that Mr Furulyas has 
suffered a significant reduction in duties.  The respondent submitted that the reduction in pay for Mr Furulyas cannot be 
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considered to be substantial as there is no change in position; no severing of the contract.  I cannot agree.  Although the 
question of significant or substantial may be a relative notion, a reduction in salary of $28,000 per annum for not performing 
shiftwork must surely be seen as significant.  I do not know at this stage Mr Furulyas’ base salary, but in accordance with the 
Award it must be in the vicinity of $70,000 to $80,000 per annum.  There is no suggestion that, but for the disciplinary action, 
Mr Furulyas would not have remained working on a continuous shiftwork basis.  In short, if Mr Furulyas’ situation can be seen 
to be a demotion then the matter falls within the definition of ‘termination of employment’ under Work Choices, is covered by 
the specific exemption in Regulation 4 and is therefore within jurisdiction.  The Work Choices legislation, for the present 
purposes, simply refers to a demotion as being a significant reduction in remuneration.  Mr Furulyas’ circumstances can be 
seen to fit within this and hence within Reg (4).  If I am wrong on that point then I would say the following. 

19 There is no separate definition of ‘demotion’ within Part 12, Division 4 of Work Choices.  The common meaning as defined by 
the Concise Oxford Dictionary (New Edition) is, “reduce to a lower rank or class”.  Mr Furulyas has not been reduced in 
classification; simply transferred from shiftwork and hence suffered a substantial reduction in pay (see Antonic and Roads and 
Traffic Authority [2005] NSWIRComm 344).  In that sense I do not consider that Mr Furulyas’ situation can, in common 
meaning, be considered to be a demotion.  

20 The respondent submitted that the industrial matter identified in the Memorandum does not mention a demotion or termination.  
I do not accept this argument.  The Memorandum identifies the dispute and seeks that Mr Furulyas’ employment status be 
‘reinstated’ (my emphasis) to that of a shiftworker.  The lack of mention of ‘demotion’ or ‘termination’ is not relevant, if in 
fact, Mr Furulyas’ situation can be characterised properly as such.   

21 The real argument though between the parties as to whether a demotion can be seen to be a dismissal relies on whether the 
contract provides for the transfer of duties.  This is the principal issue in Antonic and Roads and Traffic Authority and in the 
cases cited by the parties (See Mr David James Kenny v Elmerside Pty Ltd ACN 057 042 583 T/A The Hotel Alexander 77 
WAIG 2172; David James Grace v David Evans Real Estate 78 WAIG 140; Robowash Pty Ltd v Michael Hart 78 WAIG 
2323).   

22 The applicant stressed that, in Robowash, the Full Bench found that Mr Hart was constructively dismissed as, “there was a 
unilateral demotion due to a significant change in the status or content of Mr Hart’s job”.  I do not consider this speaks against 
the definition I have just covered.  Mr Furulyas’ situation is that the change was unilateral, but his work remained the same, his 
hours and pay changed, due to the disciplinary action. 

23 In Kenny v Elmerside the Full Bench stated: 
“If it were a termination into which the appellant was forced that is by way of resignation by being offered a demotion 
with the alternative for resignation, then the appellant would quite properly be found to have been pushed and not to 
have jumped. Obviously, there would then be a dismissal, unless the contract provided for demotion impliedly or 
expressly (see Mohazab v Dick Smith Electronics Pty Ltd (No2) (1995) 62 IR 200 (FC))”. 

24 The respondent submitted that, in accordance with the above decisions of this Commission, Mr Furulyas’ situation is not a 
termination as his contract provides for the transfer.  In this case the Award applies and provides in clause 11(7)(c) for such a 
transfer from shiftwork to day work.  I accept this argument.  In my view the contract provides for such a transfer; albeit 
seemingly the provision is meant for operational reasons as opposed to disciplinary action.  Nevertheless, having regard for 
this provision and the cases referred to, I do not consider that Mr Furulyas’ demotion can be construed to be a dismissal or 
termination of employment.  For those reasons I do not consider that Reg (4) applies to this application.  Albeit for the reasons 
expressed earlier, which related to s.642(3) of Work Choices, I do consider that Reg (4) is enlivened. 
REGULATION 2 

25 The respondent submitted that the Award is now a notional agreement preserving state awards (NAPSA).  The NAPSA is 
taken to include, not clause 23 of the Award, but the model dispute resolution process (Part 13, Division 1 of Work Choices).  
The respondent accepts that the parties under the model dispute resolution process would be different, but Mr Furulyas is left 
with a remedy, albeit the process is different.  The respondent maintains that rights are not being removed, the jurisdiction has 
simply changed.  Mr Furulyas still has access to the dispute resolution procedure in the Federal Act.   

26 If I understand this submission correctly it is that the normal presumption, that existing rights continue unless specifically 
excluded, is met.  This is so because Mr Furulyas can continue to pursue his dispute under an alternate route; albeit I note that 
the applicant cannot.  Therefore, as from 27 March 2006 the dispute process now converts to the model dispute resolution 
process, and Mr Furulyas starts again if he so chooses.  I do not agree with this submission.  The facts are that the act and the 
application occurred prior to Work Choices.  Work Choices provides that certain of those matters are permitted to continue.  
The applicant then seeks to have the Commission hear the dispute.  

27 The respondent submitted that Reg (2) does not apply as it relates only to enforcement provisions of existing obligations and 
not the use of arbitral powers to deal with an industrial matter under s.44 of the Act (see Crewe and Sons v AMWSU (1989) 69 
WAIG 2623).  The applicant submitted that Crewe’s case displays a mix of judicial and arbitral power being exercised under 
s.44 of the Act.  The applicant submitted that the common law principle is that rights are not to be considered to have been 
removed unless there is a specific indication that that is the intention.  The applicant submitted that, if the intent of Work 
Choices is to only preserve matters pertaining to judicial functions then the legislation would have explicitly said so and it does 
not.  This is the essence of the debate between the parties.  Does Reg (2) only relate to enforcement and the use of judicial 
power? 

28 The matter is clearly before the Commission under s44 and the power exercised by the Commission is the power to settle a 
dispute as to an industrial matter.  There is no doubt this is an industrial matter and Mr Furulyas has a right under his contract 
(the Award) to have the matter referred to the Commission.  The applicant then has lodged the application. 
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29 In the Crewe case the matter was: 
“Members of the applicant union employed by Crewe & Sons were given annual leave so that the business could be 
closed for the Xmas break.  A number of persons did not receive a 17 1/2% loading.  The union claims payment of the 
loading for those persons who did not receive it and seeks assistance from the Commission to resolve this matter thus 
avoiding a further breakdown in industrial relations.” 

30 The Full Bench then covered the law in respect of whether matters of interpretation could be dealt with under s.44.  Without 
citing each of the references therein the case is authority for the following.  Firstly, matters of enforcement or the making of a 
binding declaration or rights involve the exercise of judicial power.  Secondly, the “formation of views and opinions on matters 
of interpretation in arbitral proceedings does not of itself amount to a usurpation of judicial power” and “the arbitral function 
includes the determination of a dispute relating to past transactions, events and conduct.” (Re Cram and Others; ex parte 
Newcastle Wallsend Coal Co. Pty Ltd 163 CLR 140 @ 148-150)). 

31 The Full Bench concluded: 
“In the ultimate analysis, the issue for determination in the present case is whether the authority was deciding a claim for 
payment of wages made as a matter of legal right or a claim for payment of wages made not as a matter of legal right but 
of what was "right and fair" 
If the former, then the decision constituted an attempted exercise of judicial power and was not the resolution of a dispute 
as to "an industrial matter".  If the latter, then the decision resolved a dispute as to such a matter.” 
…………… 
“A claim which arises clearly out of the contract of employment and the award is more likely to be a matter for 
enforcement.  Thus, a claim for wages due and payable by an employer to an employee is a claim for the enforcement of 
an existing right as is a claim for the enforcement of a provision in an award. 
If the claim involves a determination of what is payable in accordance with legal principle rather than what should be 
ordered as a matter of equity, good conscience and the substantial merits of the case, under s.26, then the matter is more 
likely to be a matter of enforcement or interpretation.” 

The application before me clearly requires the exercise of arbitral power, having regard for my obligations under s.26 of the 
Act.  This of course does not answer the essential proposition put by the respondent that Reg (2) only relates to judicial power. 

32 The applicant referred to the Explanatory Statement and the Brandis case (BHP Billiton Iron Ore Pty Ltd v Construction, 
Forestry, Mining & Energy Union of Workers & Another [2006] WASCA 49 (S)).  The applicant submitted: 

“11. Once the application by the Union was filed and served and a Notice of a Compulsory Conference issued by this 
Commission summonsing the attendance of the respondent at a compulsory conference on 21 October 2005, 
there was a requirement to comply with that obligation. 

12. Thus, in the applicant’s view, this Commission continues to have jurisdiction regarding this matter as the 
Union’s application pursuant to s.44 of the IRA gives rise to an accrued right, it relates to compliance with an 
obligation to attend a compulsory conference regarding the act of changing Mr Furulyas’ pattern of work.” 

13. Sub Regulation 1.2 (2) was said by the legislature to apply to, 
 “compliance with obligations, and the enforcement of accrued rights, which exist at the reform commencement 
under, for example, State or Territory industrial laws and instruments made under such laws……  This is 
consistent with the approach taken (for repeals of Commonwealth laws) in paragraph 8 (c) of the Acts 
Interpretation Act 1901 in relation to rights, privileges, obligations or liabilities which were acquired, accrued 
or incurred under a repealed Act before the Act was repleaded..” 

14. Thus Sub Regulation 1.2 (2) was to reflect the general rule of preserving rights acquired before the amendments 
and so the Unions’ rights here under s. 44 have been preserved. 

33 The respondent submitted that the only obligation was to attend a compulsory conference.  No summonses were issued to 
attend at conference, and in any event the compulsion to attend was discharged once the parties attended. 

34 The respondent submitted that the obligation has to arise under the law itself, eg. the failure to comply with an award 
obligation, or a failure to pay an award rate.  In the case of Mr Furulyas, there is no obligation in the Act in relation to the act 
or omission, i.e. the penalty imposed. 

35 The quote at paragraph 13 of the applicant’s submission refers to an explanatory statement for Work Choices.  This 
explanatory statement, Select Legislative Instrument 2006 No.52, was issued by the authority of the Federal Minister for 
Employment and Workplace Relations, and states in part: 

17. Subregulation 1.2(2) will apply to compliance with obligations, and the enforcement of accrued rights, which exist at 
the reform commencement under, for example, State and Territory industrial laws and instruments made under 
such laws. For example, if an employer failed to pay an employee in accordance with a State award prior to the 
reform commencement, then the employee may bring proceedings under the relevant State or Territory law to 
enforce the employer’s award obligation. This is consistent with the approach taken (for repeals of 
Commonwealth laws) in paragraph 8(c) of the Acts Interpretation Act 1901 in relation to rights, privileges, 
obligations or liabilities which were acquired, accrued or incurred under a repealed Act before the Act was 
repealed. 

18. To the extent that a State or Territory law is within the scope of subsection 16(1), and is not prescribed under this 
regulation or otherwise saved by subsections 16(2) and 16(3), the State or Territory law will be excluded in 
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relation to an employee or employer within the meaning of subsections 5(1) or 6(1). The effect of this is that, for 
example, the State and Territory industrial laws will cease to apply in relation to an employee or employer within 
the meaning of subsection 5(1) or 6(1) for the following kinds of matters: 

• matters about state awards (other than compliance with award obligations before the reform 
commencement), including the making or variation of an award; 

• matters about wages (other than compliance with wage obligations before the reform 
commencement), including applications to vary awards to amend wages provisions, State wage cases, 
and applications for general orders to apply to a State or industry in a State, relating to wages; 

• matters about agreements between employers and employees, and employers and unions (other than 
compliance with agreement obligations before the reform commencement), including certification, 
registration and variation; 

• matters involving workplace dispute resolution; 
• matters about industrial action, including strike pay (other than compliance with award obligations 

before the reform commencement) - except for industrial action affecting essential services (which is 
a non-excluded matter under paragraph 16(3)(k)); 

• matters about terminations of employment that occur after the reform commencement; 
• matters where proceedings have not yet commenced at the reform commencement, where the 

applicant seeks the variation or setting aside of rights and obligations under a contract of 
employment, or another arrangement for employment, that a court or tribunal finds is unfair; and 

• matters about a transmission, succession or assignment of a business, or part of a business, that 
occurs after the reform commencement. 

36 The respondent maintains that the reference in clause 17 of this statement to, ‘enforce the employee’s existing award 
obligation’ relates only to the preservation of rights under a judicial function.  This being necessary as the NAPSA has become 
a Commonwealth instrument, and rights prior to Work Choices may need determination by a State authority.  In my view, it 
can be seen from the above Explanatory statement, especially paragraph 18, that the exemption under Reg (2) relates to 
compliance with ‘award’ or ‘wage’ obligations provided these matters arose prior to the commencement of Work Choices.  
The exemption is said not to cover ‘matter involving workplace dispute resolution’. 

37 I note these explanations as seemingly then the reference in Reg (2) to compliance with an obligation under a law incorporates 
the notion of compliance with an obligation under the Award, being an award of the Commission and the provisions of the 
Award being legally binding.  These references display a wider meaning than simply the Act.  I understand from the 
respondent’s submission that it is accepted that the obligation can arise under the Award and not simply the Act.  There is then 
the exclusion of matters involving ‘workplace dispute resolution’, which for the current circumstance appear contradictory. 

38 The act or omission in Reg (2) is clearly the penalty imposed.  It was clearly imposed prior to Work Choices.  The ‘compliance 
with an obligation’ is ‘in respect of’ the act or omission.  The act or omission then bearing a relationship to the obligation.  The 
Act is enlivened through s.44, due to compliance with the award obligation.  The award obligation is that a party may refer a 
matter in dispute to the Commission.  It is referred to the Commission by virtue of clause 23(8) of the Award, which as part of 
the contract permits the referral.  Mr Furulyas sought redress through this means due to the penalty imposed.  The wording of 
the clause being ‘may’ rather than ‘shall’.  Nevertheless, Mr Furulyas has a right to seek redress.  The nature of a s.44 
proceeding is, as the heading suggests, a compulsory proceeding. 

39 The real contest then is that the words ‘compliance with an obligation’ refer only to enforcement rather than arbitral 
proceedings.  The Concise Oxford definition of ‘obligation’ is: 

“1. the constraining power of a law, precept, duty contract, etc.  2. a duty; a burdensome task.  3. a binding agreement, 
esp. one enforceable under legal penalty; a written contract or bond.  4a. a service or benefit (repay an obligation).” 

40 The fact that the Award provides for a right of redress to the Commission can be seen as a benefit under the contract.  There is 
a binding agreement that either party, in a dispute, may exercise this right, subject to certain conditions which are not relevant 
here. 

41 The Concise Oxford definition of ‘compliance’ is “the act or an instance of complying; obedience to a request, command”.  By 
subjecting themselves to conciliation and/or arbitration the parties are complying with the ‘obligation’ under the contract.  The 
compliance is not simply the attendance at conference.  To read s.44 in this way would be to limit wrongly the effect of the 
provision. 

42 The parties in recent argument before the Industrial Appeal Court canvassed the effect of Work Choices.  The positions 
adopted and arguments were different and I do not need to cover them.  The relevant part of the judgment is expressed in the 
reasoning of Wheeler J as follows: 

“7 By way of legislative context, the appellant refers to the well-known common law presumption that legislation is not 
to be construed as taking away existing rights, unless the contrary intention is shown with reasonable certainty 
(Maxwell v Murphy (1956) 96 CLR 261 at 267).  
…………. 
13 Returning, then, to reg 4.55, the width of the expression "relates to" has often been noted.  In Oceanic Life Ltd & 
Anor v Chief Commissioner of Stamp Duties (1999) 168 ALR 211, Fitzgerald JA collected at [56] a number of 
observations upon the expression "relating to", which is relevantly identical.  In Commissioner of Inland Revenue v 
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Maple & Co (Paris) Ltd [1908] AC 22 at 26, Lord MacNaghten observed that "there is no expression more general or 
far-reaching" than the phrase "relating to".  It is necessary, therefore, to look to the statutory context and purpose in 
order to give content to the expression "relates to" in reg 4.55.   
14 That context, as I have noted, includes the common law presumption against the removal of vested rights, including 
rights to appeal, and a statutory context in which s 8 of Acts Interpretation Act 1901 (Cth) expressly preserves such 
rights in the case of a Commonwealth Act being repealed by a later Commonwealth Act. In my view, the expression 
"relates to" in reg 4.55 should be understood as providing that s 16(1) does not apply to the Industrial Relations Act to 
the extent that the latter Act permits this Court to review, upon the grounds set out in s 90 of that Act, the correctness of 
a decision of the Full Bench of the Western Australian Industrial Relations Commission. The power conferred by s 90 
includes the power to determine whether there was error in the decision of the Full Bench and, where there is error, to 
make such orders as should have been made by it. This Court, therefore, has power to make orders on the appeal, 
notwithstanding s 16(1) of the WRA”. 

43 The question of the interpretation of ‘relates to’ was covered also in the decision of Kenner C in The Construction, Forestry, 
Mining and Energy Union of Workers v SNC-Lavalin (SA) Inc and Other 86 WAIG 1148. 

44 In essence then the term ‘relates to compliance with an obligation’ should be given a broad meaning.  Seen in this context then 
I do not consider that Reg (2) can be read as simply being constrained to the exercise of judicial power.  I note also that the 
explanatory statement, at the beginning of paragraph 17, refers to ‘compliance with obligations, and (my emphasis) the 
enforcement of accrued rights’.  I read this as providing support also for adopting a broader view of Reg (2).  There is then the 
contradiction in the explanatory statement, for the purposes of this application, in that ‘matters involving workplace dispute 
resolution’ are excluded.  I can only say that, whilst this matter can be characterised as a dispute resolution, for the reasons 
expressed the application can be characterised as an obligation under the Award and hence falls within the provisions of Reg 
(2).  This satisfies the primary task of interpreting that provision.  There may be other instances, not arising from an obligation 
under the contract, where parties may seek to bring a matter to the Commission for dispute resolution. 

45 In summary, for the reasons above I find that the Commission has jurisdiction, within the provisions of Reg (4) and Reg (2), to 
hear the application. 

 

2006 WAIRC 05612 
DISPUTE REGARDING EMPLOYMENT STATUS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 18 OCTOBER 2006 
FILE NO CR 172 OF 2005 
CITATION NO. 2006 WAIRC 05612 
 

Result Application discontinued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Ms K O’Rourke of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 44 of the Industrial Relations Act 1979; and 
WHEREAS the applicant union advised the Commission on 9 October 2006 that they wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2006 WAIRC 05716 
DISPUTE REGARDING RECLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
NORTH METROPOLITAN AREA HEALTH SERVICE ROYAL PERTH HOSPITAL 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 7 NOVEMBER 2006 
FILE NO/S CR 18 OF 2006 
CITATION NO. 2006 WAIRC 05716 
 

Result Reclassified level 7 
 

Order 
WHEREAS the Construction, Forestry, Mining and Energy Union of Workers (CFMEU) made an application for a conference 
pursuant to s.44 of the Industrial Relations Act, 1979 on 15th February 2006 concerning a dispute over the reclassification of a 
union member, Mr Eric Huntly, who is employed as a plasterer at Royal Perth Hospital; and 
WHEREAS the matter was not settled in the conference and was referred for hearing pursuant to s.44; and 
WHEREAS that matter came on for hearing on 16th May 2006; and 
WHEREAS during that hearing the Commission indicated that it would issue a direction for an expert to be appointed to conduct a 
classification review of the position occupied by Mr Huntly; and 
WHEREAS the parties agreed that an appointment would be made; and 
WHEREAS the Commission appointed Mr W S Coleman to conduct a reclassification review; and 
WHEREAS Mr Coleman has submitted his report which has been placed before the parties for their comment; and 
WHEREAS the parties have agreed to accept the recommendation of Mr Coleman; and 
WHEREAS the Commission adopts the recommendation of Mr Coleman and as a result Mr Huntly’s position will be reclassified 
level 7; and 
WHEREAS the parties have agreed that the date of operation should be 1st August 2004. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders – 
 THAT Eric Huntly be reclassified level 7 with effect from 1st August 2004. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 05670 
DISPUTE REGARDING TERMS AND CONDITIONS OF THE AGREEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY AND OTHERS  

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD MONDAY, 14 AUGUST 2006 
DELIVERED MONDAY, 30 OCTOBER 2006 
FILE NO. CR 38 OF 2006 
CITATION NO. 2006 WAIRC 05670 
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Catchwords Agreement - Interpretation of the Roman Catholic Archbishop of Perth Inc Non-teaching Staff 
Enterprise Bargaining Agreement 2004 and a number of other agreements in the same terms - 
Whether a School Employee as defined is entitled to be paid a minimum of 48 weeks per year and a 
part-time employee a minimum of 48 weeks per year pro rata - Relevant principles applied - 
Declaration issued - Industrial Relations Act 1979 (WA) s 44 

Result Declaration issued 
Representation  
Applicant Ms S Holgate (of counsel) 
Respondent Ms K Wroughton (of counsel) 
 

Reasons for Decision 
1 On 24 March 2006 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) lodged an 

application under s44 of the Industrial Relations Act 1979 (“the Act”) in relation to a dispute about the application and 
interpretation of a provision contained in 16 agreements registered under s41 of the Act which currently apply to a range of 
Catholic schools (“the Agreements”).  After a conciliation conference was held on 12 April 2006 the parties remained in 
dispute about the interpretation of the Agreements. 

2 The schedule of matters referred for hearing and determination is as follows: 
“At the conclusion of the conference held in accordance with Section 44 of the Industrial Relations Act 1979, the parties 
remained in dispute about the terms and conditions of employment of School Employees covered by the following 
agreements: 

The Roman Catholic Archbishop of Perth Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
The Roman Catholic Bishop of Broome Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
The Roman Catholic Bishop of Bunbury Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
The Roman Catholic Bishop of Geraldton Non-Teaching Staff Enterprise Bargaining Agreement 2004 
The Trustees of the Marist Brothers Southern Province Non-Teaching Staff Enterprise Bargaining Agreement 2004 
The Trustees of the Christian Brothers in WA Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Sisters of Mercy Perth (Amalgamated) Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Sisters of the Holy Family of Nazareth Non-Teaching staff Enterprise Bargaining Agreement 2004 
Sisters of Mercy West Perth Congregation Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Sisters of the Good Shephard Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Servite College Council Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Norbertine Canons Incorporated Non-Teaching Staff Enterprise Bargaining Agreement 2004 
John XXIII College Council Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Institute of the Blessed Virgin Mary Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Congregation of the Presentation Sisters WA Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004 
Congregation of the Missionary Oblates of the Holy and Immaculate Virgin Mary Non-Teaching Staff Enterprise 
Bargaining Agreement 2004 

The applicant therefore seeks answers to the following questions: 
1. Whether a School Employee, as defined under Clause 45. – Classifications of the above Agreements 

employed by any of the respondents named in the Agreements is entitled to be paid a minimum of 
48 weeks per year; and 

2. If the answer to point 1 is yes, whether all part-time School Employees are entitled to be paid 48 weeks 
per year on a pro rata basis.” 

Background 
3 It was not in dispute that some School Employees covered by the Agreements, in particular canteen workers, are being paid an 

annualised salary based on 44 weeks per year made up of working 40 weeks during term time and four weeks in annual leave 
entitlements.  It is also not in dispute that School Employees who work less than 38 hours per week on a part-time basis and/or 
less than 40 weeks per year during term time are paid an annualised salary based on a pro rata entitlement of 44 weeks per 
year, including four weeks annual leave, dependent upon the number of hours and weeks worked by the employee. 
The Claim 

4 The applicant claims that calculating the annual salary of a School Employee who works each week of term time on the basis 
of 44 weeks per year is incorrect.  The applicant claims that School Employees, including canteen workers who work 40 weeks 
of term time should be regarded as full-time employees and should be paid an annual salary based on a minimum of 48 weeks 
per year (including annual leave) when taking into account the terms of Clause 40(7) of the Agreements.  Clause 40(7) 
provides as follows: 
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“Subject to the provisions of subclause (4) of this clause, during the school vacation periods the employer shall be 
relieved of the obligation to provide work and the employee shall not be entitled to the payment of wages in respect of 
any such period during which no work is performed other than any period during which the employee is on annual leave 
or a public holiday where the public holiday falls on a day on which the employee would normally be employed to work.  
Provided that the maximum period covered by this subclause shall be four weeks (20 days) in any one year.” 

5 The respondents claim that School Employees who work 40 weeks of term time are not full-time employees and are currently 
being paid the appropriate annual salary based on a maximum of 44 weeks per year, which includes an entitlement to payment 
of four weeks annual leave. 
The Terms of the Agreements 

6 All of the Agreements are identical in their terms apart from the named employer. 
7 Other relevant clauses of the Agreements are as follows. 

Clause 22. - Part-Time Employees provides: 
“(1) Notwithstanding anything contained in this Agreement, employees may be regularly employed to work less 

hours per week or weeks per year than are prescribed in the applicable clauses of this Agreement, and such 
employees shall be remunerated at a weekly rate pro rata to the rate prescribed for the classification of work on 
which they are engaged in the proportion which their hours of work bear to the Hours clause of this Agreement, 
for their classification and level of work. 

(2) When an employee is employed under the provisions of this clause, he/she shall receive payment for 
annual/vacation leave, (sic) and sick leave on a pro-rata basis in the same proportion as the number of hours 
regularly worked each week bears to a full-time employee of the same classification. 

(3) Additional Hours 
(a) where an employer requires and the part time employee agrees to work additional hours, the employee 

shall be paid for each additional hour or part thereof at the employee’s normal part time hourly rate of 
pay. 

(b) such additional hours worked under this agreement shall not result in proportional adjustments under 
any other clause in this Agreement. 

(c) where additional hours are being undertaken for more than 5 consecutive weeks, the employee’s part 
time fraction shall be altered accordingly.” 

Clause 39. – Annual Leave provides: 
“(1) A period of four consecutive weeks’ leave shall be allowed annually to a worker after a period of 12 months’ 

continuous service. 
(2) If any award holiday falls within a worker’s period of annual leave and is observed on a day which in the case 

of that worker would have been an ordinary working day there shall be added to that period one day being an 
ordinary working day for each such holiday observed as aforesaid. 

(3) The annual leave prescribed in this clause may, by consent between the employer and employee, be taken in 
three portions.  Provided that no portion shall be less than one week. 

(4) The provisions of this clause do not apply to casual workers.” 
Clause 40. - Hours provides: 

“1) Subject to this Agreement, the ordinary working hours for full-time employees shall be an average of 38 hours 
per week, to be worked in not more than 40 hours in any week, or eight in any day and shall be worked on any 
five days of the week. 

(2) Subject to Clause 42. - Overtime of this Agreement, the spread of shift in any one day shall not exceed 12 and a 
1/2 hours. 

(3) In addition to meal breaks, there may be one break of at least two hours in each shift for kitchen and dining 
room employees. 

(4) As the means of working a 38 hour week, a full-time employee who works 40 hours per week, shall be entitled 
to payment including shift and weekend penalties for the following days on which the employee shall not be 
required to attend for work: 
(a) Three agreed days during the first school term vacation in each year. 
(b) Two agreed days during each of the other school term vacations. 
(c) Five agreed days during the Christmas vacation. 

(5) In lieu of the provisions of subclause (4) of this clause and notwithstanding other provisions of this Agreement 
and by agreement between an employer and a majority of employees covered by this Agreement at a workplace, 
as a means of working a 38 hour week the following may apply: 
(a) with at least seven days' notice to the Union by the employer, the hours of work may be arranged so 

that an employee works 76 hours over nine days each fortnight with the tenth day off on full pay; or 
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(b) with at least seven days' notice to the Union by the employer, the hours of work may be arranged so 
that an employee works 152 hours over 19 days in each four week period with one day off on full pay 
in conjunction with other day(s) off work; or 

(c) by agreement with the Union, the hours of work may be arranged so as to provide any other form of 
implementation of a 38 hour week. 

(6) (a) A part-time employee shall be given payment for the days referred to in subclauses (4) and (5) of this 
clause in the proportion that the hours worked each week bear to 40.  A part-time employee shall be 
granted the days referred to in subclauses (4) and (5) of this clause in the proportion that the number 
of days worked each week bears to five. 

(b) By agreement in writing between the employer and the employee, a part-time employee who works 30 
hours per week or less may be paid for all hours worked at the 38 hour week rate in lieu of payment 
for the days prescribed in subclauses (4) and (5) of this clause. 

(7) Subject to the provisions of subclause (4) of this clause, during the school vacation periods the employer shall 
be relieved of the obligation to provide work and the employee shall not be entitled to the payment of wages in 
respect of any such period during which no work is performed other than any period during which the employee 
is on annual leave or a public holiday where the public holiday falls on a day on which the employee would 
normally be employed to work.  Provided that the maximum period covered by this subclause shall be four 
weeks (20 days) in any one year.” 

Applicant’s submissions 
8 The applicant submits that the Commission should answer both questions in the affirmative. 
9 The applicant submits that the Agreements should be interpreted taking into account the plain and ordinary meaning of 

Clause 40(7) of the Agreements (see Norwest Beef Industries Limited v West Australian Branch, Australasian Meat Industry 
Employees Union (1984) 64 WAIG 2124 and Nicole Morag Hill v The Minister for Police and Barry Matthews, Commissioner 
of Police West Australian Police Service (2004) 84 WAIG 3189).  The applicant argues that the ordinary meaning of the 
Agreements with respect to the issues in dispute in relation to this application is clear and as there is no ambiguity the 
Commission is not required to have regard to any extrinsic material including any evidence about the intentions of the parties 
with respect to the relevant clauses. 

10 As I understand the applicant’s submissions it argues that a School Employee should be regarded as a full-time employee when 
they are employed to work either 52 weeks per year or 40 weeks per year during term time which is the total amount of weeks 
that, for example, a canteen worker can work.  The applicant argues that School Employees such as canteen workers who work 
40 weeks per year during term time should be regarded as full-time employees as they are employed on a permanent and 
ongoing basis from year to year and they work the maximum number of weeks that can be worked in a year. 

11 The applicant argues that Clause 40(7) of the Agreements is clear in its terms.  The applicant argues that as an employer is not 
obliged to provide work or pay to an employee during the school vacation period for a period of up to four weeks in an 
ordinary working year of 52 weeks the employer is only entitled not to provide work and pay to a full-time School Employee 
for four weeks of the year and the applicant maintains that the respondents should pay School Employees who only work 
during term time for four more weeks than they are currently paid as Clause 40(7) of the Agreements only allows the 
respondents to not pay School Employees for a maximum period of four weeks per year.  The applicant claims that a correct 
application of Clause 40(7) of the Agreements allows the respondents to stand down a full-time School Employee without pay 
for a maximum of four weeks per year which means that School Employees who work 40 weeks per year during term time 
should be paid for 48 weeks per year.  The applicant therefore argues that on the basis of the terms of Clause 40(7), School 
Employees who work 40 weeks per year during term time are entitled to be paid for at least 48 weeks per year whether or not 
the respondents provide work for these employees to undertake during these 48 weeks. 

12 The applicant maintains that if the Commission accepts that a School Employee who works 40 weeks per year during term 
time is a full-time employee then part-time employees are entitled to be paid an annualised salary based on a pro rata 
calculation of 48 weeks per year and not 44 weeks per year as currently applies.  The applicant claims that the provisions of 
Clause 38(3) of the Agreements support its argument that the respondents did not intend that employees covered by the 
Agreements who only work during term time should be deprived of the benefit of being paid on a pro rata basis during 
vacation time. 

13 In summary the applicant submits that on a plain and ordinary reading of the language of Clause 40(7) the meaning of this 
clause is unambiguous and clear.  The applicant argues that as Clause 40(7) states that all full-time School Employees should 
be paid on the basis of 48 weeks per year the answer to the first question should be ‘yes’ even if a School Employee is 
employed to only work 40 weeks of term time each year.  The applicant also argues that it is clear from a plain and ordinary 
reading of the provisions that relate to part-time School Employees that there is no ambiguity in the meaning of this clause if 
the answer to question 1 is ‘yes’.  The applicant therefore argues that a part-time School Employee should be paid on the basis 
of a pro rata of 48 weeks per year. 
Respondents’ submissions 

14 The respondents claim that the answer to the first question posed is ‘no’ and therefore the answer to question two is 
superfluous. 

15 The respondents also rely on Norwest Beef Industries Limited v West Australian Branch, Australasian Meat Industry 
Employees Union (op cit) and the following principles outlined by the Full Bench in the Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service and Miscellaneous WA Branch v Wormald International (Australia) Pty Ltd and Others 
(1990) 70 WAIG 1287 at 1289: 
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“(1) The interpretation of an award is a matter of law [see per Kennedy J. in RRIA v. AMWSU and Others (op. cit.) at 
page 1101]. 

(2) To interpret this award, one must read the document itself and give to the words used their ordinary commonsense 
English meaning [see Norwest Beef Industries Ltd and Another v. AMIEU (op. cit.) at page 2133]. 

(3) Thus, the first task in interpretation is to ascertain whether the words used are capable in their ordinary sense of 
having unambiguous meaning [see Norwest Beef Industries Ltd and Another v. AMIEU (op. cit.)]. 

(4) If the meaning of the language read in its ordinary and natural sense is obtained then it is not necessary or indeed 
permissible to look to the intention of the parties or other extrinsic evidence [see Norwest Beef Industries Ltd and 
Another v. AMIEU (op. cit.) at pages 2127 and 2133]. 

(5) In the event that an award is genuinely capable of two or more meanings, then it is obvious that the primary rule 
of construction cannot be applied 

(6) Should a consideration of the whole of the terms of the award expose an ambiguity in construction of the clause, 
then resort may be made to extrinsic material, and in certain circumstances any trade, custom or usage [see RRIA 
v. AMWSU and Others (op. cit.) at pages 1098, 1100 and 1101]. 

(7) The award should be interpreted with allowance made for the fact that it may have been drafted by industrial 
rather than skilled draftsmen so that there should not be too literal adherence placed on the strict technical 
meaning of words, but the matter should be viewed broadly to give the agreement a meaning consistent with the 
intention of the draftsmen [see RRIA v. AMWSU and Others (op. cit.) at page 1100].” 

16 The respondents submit that in answering the questions posed by the applicant the Commission needs to consider the entire 
terms of the Agreements and in particular Clauses 22 and 40. 

17 The respondents argue that Clause 40(7) of the Agreements only applies to full-time School Employees who are required to 
work 48 weeks per year (52 weeks minus four weeks in annual leave entitlements).  The respondents argue that as Clause 
40(7) relates to full-time School Employees who work 38 hours per week for 48 weeks of the year then the answer to 
question 1 is ‘yes’.  The respondents also argue that if question 1 includes all School Employees whether they work 48 weeks 
per year or less, then the answer is ‘no’. 

18 In the alternative the respondents argue that from a reading of the whole of the Agreements two or more meanings arise when 
determining the conditions of employment of School Employees and the number of weeks per year that they can be employed.  
Given this ambiguity the intentions of the parties should be taken into account when determining the meaning of these clauses. 

19 The respondents claim that as Clause 22. – Part-Time Employees of the Agreements allows the respondents to employ a 
School Employee for less weeks per year with no qualifications as to how many weeks this can be and Clause 40(7) of the 
Agreements allows the respondents to only employ a School Employee for a minimum of 48 weeks per year then it is not clear 
from a plain and ordinary reading of Clauses 22 and 40 when read together whether a School Employee is entitled to be 
employed for less than 48 weeks and be paid for a minimum of 48 weeks.  The respondents also argue that as Clause 22 
provides that a School Employee can be employed for less than 48 weeks per year and Clause 40(7) allows an employee to be 
employed for at least 48 weeks per year then the terms of these clauses are therefore ambiguous.  The respondents therefore 
submit that the primary rule of construction cannot be applied when interpreting Clauses 22 and 40 of the Agreements when 
answering the questions posed by the applicant. 

20 The respondents argue that as a result of this ambiguity not only should the intention of the parties be taken into account but 
the custom and practice of the employment of School Employees is also relevant when interpreting Clauses 22 and 40 of the 
Agreements.  Evidence was given at the hearing that the respondents to the Agreements employ School Employees on both a 
part-time and full-time basis and the respondents argue that the intentions of the parties when negotiating the Agreements in 
2000 was to enable the respondents to employ School Employees for less weeks and/or less hours per week based on 44 weeks 
per year for School Employees who only work during term time.  The respondents claim that this is reflected in the custom and 
practice of the working arrangements of School Employees employed by the respondents. 

Evidence 

21 The respondents called Mr Terence Wilson to give evidence (see his witness statement at Exhibit R1).  Mr Wilson is the 
Assistant Director of the School Personnel Section of the Catholic Education Office and he is responsible for managing 
industrial relations in Catholic schools in Western Australia.  Mr Wilson stated that he has negotiated agreements on behalf of 
employers with the applicant covering staff working in Catholic schools, he provides directions to these employers on the 
application and implementation of conditions contained in enterprise bargaining agreements and he is also responsible for the 
operation and administration of the payroll processing system in Catholic schools. 

22 Mr Wilson gave evidence that in 2000 and 2001 he negotiated with the applicant, the Independent Education Union of Western 
Australia, Union of Employees and the Australian Nursing Federation (“the ANF”) to finalise industrial agreements for non-
teaching staff working within the Catholic school system.  Mr Wilson gave evidence that as part of these negotiations, which 
resulted in the finalisation of the Agreements, Clause 22. –Part-Time Employees of the Agreements was amended in subclause 
(1) by the insertion of the words ‘or weeks per year’.  Mr Wilson stated that the intention of all parties at the time was to insert 
this change to allow School Employees to work less weeks during term time.  Mr Wilson stated that this was an issue raised by 
the applicant and the amendment provided that employees can work both less hours per week and less weeks per year.  



3302 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

Mr Wilson stated that prior to amending Clause 22(1) the classification of School Employees was the only category of 
employee employed under the Agreements that were unable not to work during school terms and the Christmas vacation 
periods compared with administrative and technical officers, teacher assistants, boarding house supervisors and nurses. 

23 Mr Wilson stated that the amendment to the part-time employees’ clause was intended to provide flexibility to Catholic school 
employers and School Employees.  Mr Wilson stated that in the past some School Employees were stood down for periods of 
time as there was no provision in the Agreements for these employees to work less than 48 weeks per year.  Mr Wilson stated 
that as the applicant wanted the stand down of employees to cease Clause 22 was amended to provide for School Employees to 
work during term time (40 weeks) and have their salary annualised so they were paid every fortnight. 

24 Mr Wilson gave evidence that the current wording of Clauses 22 of the Agreements does not detail the intentions of the parties 
to the Agreements.  Mr Wilson stated that under the current part-time clause the parties intended that employers could employ 
School Employees for less hours per week as well as less weeks per year.  Mr Wilson stated that this is the current practice of 
Catholic school employers who wish to employ part-time School Employees and for School Employees who only want to 
work during term time.  Mr Wilson provided a payroll list of School Employees working under the Agreements which he 
claimed confirmed that the majority of School Employees are employed for less hours per week than full-time hours and less 
weeks per year than 48 weeks per year and he stated that this practice was in accord with his understanding of how the 
Agreements operated and the directions he gave to the respondents.  Mr Wilson stated that School Employees who worked 
part-time received a pay every fortnight of the year whether or not they worked 48 weeks per year and an employee’s pay was 
averaged over the year and was calculated with reference to the number of hours and weeks an employee worked. 

25 Mr Wilson stated that recent negotiations with the applicant and the ANF for replacement agreements for non-teaching staff 
working within Catholic schools has recognised that there is an ambiguity in Clause 22(1) and he stated that this clause will 
now read: 

“Notwithstanding anything contained within this Agreement, employees may be regularly employed to work less hours 
per week and/or weeks per year than are prescribed in the applicable clauses of this Agreement, and such employees shall 
be remunerated at a weekly rate pro rata to the rate prescribed for the classification of work on which they are engaged in 
the proportion which their hours of work bear to the Hours clause of this Agreement, for their classification and level of 
work.” 

26 Mr Wilson stated that it has been agreed by the parties that the reference to standing down an employee for four weeks in 
Clause 40(7) of the Agreements will be deleted because it creates an ambiguity when read together with Clause 22.  Mr Wilson 
stated that Clause 40(7) of the Agreements was never intended to not pay an employee for any week that they were not 
working. 

27 Mr Wilson stated that all employees who were not employed on a casual basis or for a fixed term to replace an employee on 
leave were classed as ongoing permanent employees. 

Findings and conclusions 

28 I listened carefully to the evidence given by Mr Wilson.  In my view his evidence was plausible, considered and forthright and 
on this basis I have no hesitation accepting his evidence. 

29 The legal principles to be applied when interpreting awards are well known (see Norwest Beef Industries Limited v West 
Australian Branch, Australasian Meat Industry Employees Union (op cit)) and the application of these principles was 
expanded upon in Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous WA Branch v 
Wormald International (Australia) Pty Ltd and Others (op cit) (see paragraph 14). 

30 When interpreting clauses in an award or agreement the task is to read the instrument and give the words their ordinary and 
customary meaning and if a provision is ambiguous or obscure extrinsic aids may be looked at to assist in the interpretation of 
the instrument.  In Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western Australia and 
Others (1987) 67 WAIG 1097 at 1100 Kennedy J stated the following: 

“It is not in issue that, as Mr Stone for the respondent contended, in interpreting an award or industrial agreement the 
words used are to be given their “ordinary common sense English meaning” or their “ordinary and natural meaning”.  
Allowance must be made for the fact that the award or industrial agreement may have been drafted by industrial rather 
than necessarily by skilled draftsmen, so that there should not be “too literal adherence” placed on the strict technical 
meaning of words, but that the matter should be viewed broadly to give the agreement a meaning consistent with the 
intention of the draftsman.  Subject to this, the rules to be applied in interpreting an industrial agreement are those applied 
in the interpretation of statutes, deeds or other documents.” 

31 In Amcor Limited v Construction, Forestry, Mining and Energy Union and Others (2005) 214 ALR 56, Kirby J at [96] and 
Callinan J at [129], quoted with approval from the reasons of Madgwick J in Kucks v CSR Ltd (1996) 66 IR 182 at 184, where 
His Honour made the following observations about the interpretation of an award: 

“It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced.  The search is for the 
meaning intended by the framer(s) of the document, bearing in mind that such framer(s) were likely of a practical bent of 
mind: they may well have been more concerned with expressing an intention in ways likely to have been understood in 
the context of the relevant industry and industrial relations environment than with legal niceties or jargon.  Thus, for 
example, it is justifiable to read the award to give effect to its evident purposes, having regard to such context, despite 
mere inconsistencies or infelicities of expression which might tend to some other reading.  And meanings which avoid 
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inconvenience or injustice may reasonably be strained for.  For reasons such as these, expressions which have been held 
in the case of other instruments to have been used to mean particular things may sensibly and properly be held to mean 
something else in the document at hand.” 

32 The Agreements have common clauses (see Clauses 1 to 34) covering all of the six categories of employees subject to the 
Agreements and the Agreements also include discrete clauses relevant to these six categories of employees.  Clauses 39 to 47 
of the Agreements specifically relate to School Employees, which are the subject of this dispute and these employees include 
canteen workers, cleaners, a range of domestic employees, cooks, groundspersons and handypersons (see Clause 44. – Wages 
of the Agreements). 

33 In my view the terms of Clause 40(7) are plain and clear in relation to the standing down of an employee without pay.  I find 
that when giving this clause its ordinary meaning it provides that an employer can stand down a full-time School Employee 
without pay for a period up to 20 working days during vacation periods except when an employee is on annual leave, or when 
an employee takes paid days off in accordance with Clause 40(4) or when a public holiday falls on a day on which the 
employee would normally work.  The issue in dispute in this instance however is whether a School Employee who works 
40 weeks per year (that is during term time) is to be regarded as a full-time employee for the purposes of Clause 40(7) and 
should therefore be paid an annualised salary based on 48 weeks per year and not 44 weeks per year as currently applies. 

34 As a full-time School Employee is not defined in the Agreements in order to determine whether or not an employee who works 
40 weeks per year during term time should be regarded as a full-time employee for the purposes of Clause 40(7) it is necessary 
to review the terms of clauses detailing terms and conditions of employment of School Employees which are relevant to this 
issue. 

35 Clause 39. – Annual leave provides that a School Employee (not a casual employee) is entitled to four consecutive week’s 
leave after a period of 12 months continuous service and this leave may be taken in three periods of at least one week’s 
duration by agreement between the employer and employee.  Clause 40(1) details the hours a full time employee works (38) 
and how these hours are to be worked.  Clause 40(2) limits the hours that a shift can be spread across in one day, Clause 40(3) 
relates to breaks in shifts in addition to meal breaks for kitchen and dining room employees, Clause 40(4) details days during 
vacation periods which an employee is to be paid for and not required to work if that employee works 40 hours per week and 
Clause 40(5) details alternative arrangements for working a 38 hour week in lieu of the provisions of Clause 40(4).  
Clause 40(6)(a) provides that part-time employees are to be paid for the days off referred to in Clause 40(4) and (5) in the 
proportion that the hours worked each week bear to 40 and a part-time employee has an entitlement to days off outlined in 
Clause 40(4) and (5) in the proportion that the number of days worked each week bears to 5.  Clause 40(6)(b) refers to part-
time employees who work 30 hours per week or less being paid by agreement at the 38 hour week rate in lieu of payment for 
the days off contained in Clauses 40(4) and (5).  Clause 40(7), which is to be read subject to the provisions of Clause 40(4), 
relieves the employer of providing work and payment to a School Employee in respect of any period during the school 
vacation periods in which no work is performed by that employee other than any period during which the employee is on 
annual leave or in receipt of a public holiday and the non-provision of work to an employee is limited to a maximum of four 
weeks in any one year. 

36 I find that a full-time School Employee for the purposes of Clause 40(7) of the Agreements is an employee who is required to 
and does work either 38 or 40 hours per week over 52 weeks a year, including four weeks of annual leave and vacation periods 
between terms.  I have reached this view based on the following.  It is my view that on a plain reading of Clauses 40(1), (4), 
(6) and (7) the terms of these clauses are predicated on a full-time employee being an employee who works during term time 
and vacation periods, that is during term breaks.  Clauses 40(1) and (4) refer to the hours worked by a full-time employee 
being either 38 or 40 hours per week, Clause 40(4) refers to a School Employee not being required to work for part of the 
school vacation period if a School Employee works 40 hours per week and Clause 40(7) refers to the employer being relieved 
of the obligation to provide work for a School Employee during school vacation periods for a maximum of four weeks per 
year.  Additionally, Clause 40(6) contemplates a part-time School Employee working a proportion of a full-time employee’s 
workload and refers to this employee working during vacation periods.  Specifically this subclause provides that a part-time 
School Employee working a portion of 40 hours per week can be paid in the proportion that the hours worked each week bear 
to 40 and be entitled to a pro rata entitlement to the days off during vacation time specified in Clause 40(4) and (5) and a part-
time employee who works 30 hours per week or less may be paid at the 38 hour per week rate in lieu of payment for the days 
detailed in Clause 40(4) and (5).  It was not in dispute that there are School Employees who work 52 weeks per year including 
groundspersons, gardeners and handypersons who are required to work both during and outside of term time which in my view 
adds weight to the conclusion I have reached about the definition of a full-time School Employee.  In the circumstances I find 
that the answer to question 1 is ‘yes’ on the basis of a full-time School Employee being an employee who is required to work 
52 weeks per year including four weeks of annual leave entitlements and vacation periods. 

37 It was not in dispute that School Employees who work over the full year (52 weeks) or only during term time (40 weeks) are 
paid four weeks in annual leave entitlements.  I find that notwithstanding this arrangement between the parties it does not 
automatically follow that School Employees who only work during term time and not vacation periods are to be regarded as 
full-time employees and entitled to be paid on the basis of 48 weeks per year for the purposes of Clause 40(7) of the 
Agreements.  There is nothing contained in the clauses relevant to School Employees in the Agreements or elsewhere in the 
Agreements in support of the applicant’s claim that a full-time School Employee is an employee who is required to work only 
during term time and I also take into account that Part IV of the Agreements, which contains clauses specific to the terms and 
conditions of School Employees, does not contain a clause similar to Clause 38. – Vacation Leave of the Agreements which 
expressly provides for paid vacation leave for teachers’ aides/teaching assistants even though they only work during term 
times. 
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38 The applicant argues that as School Employees work during term time and are classified as permanent and continuous 
employees this adds weight to its claim that a School Employee who works during term time should be regarded as a full-time 
employee.  I note that even though the respondents regard School Employees who only work during term time as being 
permanent ongoing employees that the definition of continuous service in subclause (3)(a) of Clause 20. – Long Service Leave 
of the Agreements contemplates an employee having continuous service with a respondent to the Agreements even when 
unpaid breaks are taken by that employee during vacation times. 

39 If the terms of the clauses relating to School Employees are capable of two or more meanings with respect to the definition of a 
full-time School Employee, which I do not concede, then a review of the custom and practice of the employment of School 
Employees can be undertaken.  There was no dispute that the current custom and practice of the way in which School 
Employees who work 40 weeks per year are paid is based on an annualised salary calculated on the basis of 44 weeks per year.  
Given this arrangement, I find that this confirms that a School Employee who works 40 weeks per year is therefore not an 
employee who is ordinarily entitled to the extra four weeks pay per year which is being claimed by the applicant, pursuant to 
the terms of Clause 40(7) of the Agreements. 

40 I now turn to the second question which relates to whether or not a School Employee, who is employed on a part-time basis, is 
entitled to be paid on a pro rata basis of 48 weeks per year. 

41 Clause 22. – Part-Time Employees of the Agreements provides that employees can be employed to work less hours per week 
or weeks per year and shall be remunerated on a weekly pro rata basis to the rate prescribed for that classification of work as a 
proportion of full-time hours and employees are to be paid for annual/vacation leave and sick leave on a pro rata basis as the 
number of hours regularly worked bears to a full-time employee. 

42 I have already found that a full-time School Employee is an employee who is ordinarily employed to work 52 weeks per year, 
including an entitlement to four weeks annual leave and that the Agreements provide at Clause 40(7) that these employees can 
be stood down without pay during vacation periods for a maximum of four weeks per year.  In the circumstances I find in 
answer to the second question posed, that on a plain reading of the terms of Clause 22, is that part-time School Employees are 
to be remunerated on a pro rata basis as a proportion of a full-time School Employee’s salary which I have found to be an 
employee who is required to work over 52 weeks per year and at a minimum at least 48 weeks per year. 

43 Declarations in line with my Reasons for Decision will now issue. 
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Result Declaration issued 
 

Declaration 
HAVING HEARD Ms S Holgate of counsel on behalf of the applicant and Ms K Wroughton of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares: 

1 THAT the answer to question 1 is ‘yes’ on the basis of a full-time School Employee being an employee who is 
required to work 52 weeks per year including four weeks of annual leave entitlements and vacation periods. 

2 THAT all part-time School Employees are entitled to a salary based on a pro rata proportion of a full-time 
School Employee’s salary, that is an employee who works over 52 weeks per year. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Civil Service 
Association of 
Western Australia 
(Incorporated) 

Managing Director, 
Insurance 
Commission of 
Western Australia 

Scott C PSAC 
58/2005 

27/06/2006 
13/09/2006 
 

Dispute regarding 
disciplinary action 
against union 
member 

Referred 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of 
the Minister for 
Health as the 
Metropolitan Health 
Service at Path 
West Laboratory 
Medicine WA 

Scott C PSAC 
15/2006 

30/06/2006 
15/08/2006 
 

Dispute regarding 
the classification of 
a position 

Referred 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of 
the Minister for 
Health in his 
Incorporated 
capacity as the 
Metropolitan Health 
Service Board 
under s7 of the H 

Scott C PSAC 
56/2005 

3/02/2006 
 

Dispute regarding 
classification levels 
in hospitals 

Concluded 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of 
the Minister for 
Health as the 
Metropolitan Health 
Service 

Scott C PSAC 
25/2006 

19/10/2006 
 

Dispute regarding a 
review of 
employment 
postions 

Concluded 

Independent 
Education Union of 
Western 
Australia,Union of 
Employees 

The Principal, Good 
Shepherd Catholic 
School 

Harrison C C 1/2006 20/01/2006 
 

A dispute regarding 
alleged unwarranted 
disciplinary sanction 

Discontinued 

Kim Destremau People in 
Computers Pty Ltd 
ACN 006 076 071, 
People in 
Computers Pty Ltd 
ACN 009 079 341 

Wood C C 81/2006 19/10/2006 
 

Dispute regarding 
pro-rata long service 
leave 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Roman 
Catholic Bishop of 
Bunbury, The 
Roman Catholic 
Bishop of Broome, 
The Roman 
Catholic Bishop of 
Geraldton, The 
Roman Catholic 
Archbishop of Perth 

Harrison C CR 38/2006 14/08/2006 
30/10/2006 
 

Dispute regarding 
terms and conditions 
of the Agreement 

Arbitration 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Roman 
Catholic Bishop of 
Broome, The 
Roman Catholic 
Bishop of Bunbury, 
The Roman 
Catholic 
Archbishop of 
Perth, The Roman 
Catholic Bishop of 
Geraldton 

Harrison C C 38/2006 12/04/2006 
 

Dispute regarding 
terms and conditions 
of the Agreement 

Referred 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Group 4 Securitas 
Pty Ltd 

Harrison C CR 123/2005 N/A 
 

Dispute regarding 
termination of 
employment of 
union member 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Group 4 Securitas 
Pty Ltd 

Harrison C CR 123/2005 N/A 
 

Dispute regarding 
termination of 
employment of 
union member 

Discontinued 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Group 4 Securitas 
Pty Ltd 

Harrison C C 123/2005 8/08/2005 
 

Dispute regarding 
termination of 
employment of 
union member 

Referred 

The Director 
General, 
Department of 
Education and 
Training 

The State School 
Teachers Union of 
W.A.(Incorporated) 

Harrison C C 76/2006 5/09/2006 
 

Dispute regarding 
termination of 
contract 

Discontinued 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police, Western 
Australian Police 

Scott C PSAC 
35/2005 

N/A 
 

A dispute regarding 
allowances and 
working conditions 

Concluded 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2006 WAIRC 05571 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DALE CHRISTOPHER  MILES 
APPLICANT 

-v- 
JLF CORPORATION PTY LTD T/AS CUSTODIAN WEALTH BUILDERS (ACN 010231222 / 
ABN 93139033832) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 13 OCTOBER 2006 
FILE NO/S B 239 OF 2006 
CITATION NO. 2006 WAIRC 05571 
 

Result Order for discovery issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr M Diamond (of counsel) 
 

Order 

Having heard Mr K Trainer as agent for the Applicant and Mr M Diamond of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, by consent, hereby orders — 

THAT the Respondent shall give discovery to the Applicant by close of business 13 October 2006 of all documents that 
reveal and are relevant to the sale price of the house and land packages in respect of the blocks specified in the 
Applicant's outline of claim. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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2006 WAIRC 05640 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BOB PEMBERTON 
APPLICANT 

-v- 
CIVIL SERVICE INSURANCE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 23 OCTOBER 2006 
FILE NO B 376 OF 2006 
CITATION NO. 2006 WAIRC 05640 
 

Result Change of respondent's name 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr P Fraser (of counsel) 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for directions hearing on 19 October 2006; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
orders - 
 THAT the name Civil Service Insurance be deleted and Civil Service Insurance Agency Pty Ltd inserted in lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 05639 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LOUISE MCGOVERN 
APPLICANT 

-v- 
CIVIL SERVICE INSURANCE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 23 OCTOBER 2006 
FILE NO B 377 OF 2006 
CITATION NO. 2006 WAIRC 05639 
 

Result Change of respondent's name 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr P Fraser (of counsel) 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for directions hearing on 19 October 2006; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
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AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
orders - 
 THAT the name Civil Service Insurance be deleted and Civil Service Insurance Agency Pty Ltd inserted in lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 05572 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DALE CHRISTOPHER  MILES 
APPLICANT 

-v- 
JLF CORPORATION PTY LTD T/AS CUSTODIAN WEALTH BUILDERS (ACN 010231222 / 
ABN 93139033832) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 13 OCTOBER 2006 
FILE NO/S U 239 OF 2006 
CITATION NO. 2006 WAIRC 05572 
 

Result Order for discovery issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr M Diamond (of counsel) 
 

Order 
Having heard Mr K Trainer as agent for the Applicant and Mr M Diamond of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, by consent, hereby orders — 

THAT the Respondent shall give discovery to the Applicant by close of business 13 October 2006 of all documents that 
reveal and are relevant to the sale price of the house and land packages in respect of the blocks specified in the 
Applicant's outline of claim. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2006 WAIRC 05400 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROL PENN 
APPLICANT 

-v- 
CARNARVON FAMILY VIOLENCE PREVENTION ABORIGINAL CORPORATION (CFVPAC) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 7 SEPTEMBER 2006 
FILE NO/S U 489 OF 2006, B 489 OF 2006 
CITATION NO. 2006 WAIRC 05400 
 

Result Application for shortened time for answers granted 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS on 6 September 2006 the applicant filed in the Commission an application seeking denied contractual benefits (B 489 
of 2006) and an application alleging she has been unfairly dismissed (U 489 of 2006) pursuant to section 29(1)(b)(ii) and 
section 29(1)(b)(i) of the Industrial Relations Act 1979; 
AND WHEREAS on 6 September 2006 the applicant applied to the Commission for shortened time for answers pursuant to the 
Industrial Relations Commission Regulations 2005; 
AND WHEREAS the Commission in Chambers has considered the application and formed the view that an order should issue to 
reduce the time for filing answers; 
NOW THEREFORE the Commission, pursuant to the power conferred on it under the Industrial Relations Act 1979 hereby 
orders – 

(1) THAT the requirement to lodge Notices of Answer and Counter Proposal in relation to applications B 489 of 
2006 and U 489 of 2006 is hereby reduced from 21 days to 4 working days; and 

(2) THAT the Notices of Answer and Counter Proposal in relation to applications B 489 of 2006 and U 489 of 2006 
are to be filed by the Carnarvon Family Violence Prevention Aboriginal Corporation in the Commission and 
served on the applicant by no later than close of business on Wednesday, 13 September 2006. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 05647 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT NOEL SPENCE 
APPLICANT 

-v- 
WALLABY CARTING CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 OCTOBER 2006 
FILE NO U 496 OF 2006 
CITATION NO. 2006 WAIRC 05647 
 

Result Change of respondent's name 
Representation 
Applicant Mr R N Spence 
Respondent Mr R Mavath 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for conference on 10 October 2006; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
orders - 
 THAT the name Wallaby Carting Co be deleted and Biwal Pty Ltd trustee for Wallabi Carting Unit Trust inserted in lieu 

thereof. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Department of 
Corrective 
Services Juvenile 
Custodial Officers' 
General 
Agreement 2006 
PSAAG 16/2006 

16/10/2006 Commissioner of the 
Department of 
Corrective Services 

THE CIVIL 
SERVICE 
ASSOCIATION OF 
WESTERN 
AUSTRALIA 
INCORPORATED 

Commissioner P E 
Scott 

Agreement 
Registered 

Department of 
Fisheries Agency 
Specific 
Agreement 2006 
PSAAG 17/2006 

9/11/2006 Civil Service 
Association of 
Western Australia 
(Incorporated) 

Department of 
Fisheries 

Commissioner P E 
Scott 

Agreement 
registered 

 

PUBLIC SERVICE APPEAL BOARD— 

2006 WAIRC 05677 
DISPUTE REGARDING TERMINATION OF EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MAUREEN DEHNEL 

APPELLANT 
-v- 
DR NEALE FONG, DIRECTOR GENERAL, DEPARTMENT OF HEALTH AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT - CHAIRMAN 
 MR B HEWSON - BOARD MEMBER 
 MR L MARRABLE - BOARD MEMBER 
HEARD FRIDAY, 10 MARCH 2006, WEDNESDAY, 5 JULY 2006, THURSDAY, 6 JULY 2006 
DELIVERED TUESDAY, 31 OCTOBER 2006 
FILE NO. PSAB 13 OF 2005 
CITATION NO. 2006 WAIRC 05677 
 

CatchWords Industrial Law (WA) – Public Service Appeal Board – Appeal against decision to terminate 
appellant’s employment – Appeal filed outside 21 day prescribed time limit - Application for 
extension of time - Whether PSAB has jurisdiction to extend time limit – Whether PSAB has the 
power to determine its own jurisdiction – Whether PSAB has jurisdiction to hear and determine the 
matters before it – Purpose and language of legislation considered – Authorities considered – PSAB 
has power to enquire into and determine whether any matter before it comes within its jurisdiction – 
Language of legislation which prescribes time limit is directory and procedural – PSAB has power to 
extend the prescribed time – Industrial Relations Act 1979 (WA) s.7; s.22B; s.23; s.24; s.26(1) and 
(3); s.27; s.28; s.29(1)(b)(i), (2) and (3); s.31(1), (2), (3), (5) and (6); s.34(3) and (4); s.36; s.49(3); 
ss.80C to 80L; and s.84(3) – Industrial Relations Commission Regulations 2005 s.36 and s.107 – 
Public Sector Management Act 1994 (WA) s.52 – Interpretation Act 1984 (WA) s.18 – Industrial 
Relations Amendment Act 1993 (WA) – Conciliation and Arbitration Act 1904 (Cth) – 
Commonwealth Act s.40(1) and s.41 

Result Jurisdiction decided 
Representation  
Appellant Mr M Finnegan 
Respondent Mr J Ross 
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Reasons for Decision 

1 These are the unanimous reasons of the Public Service Appeal Board (“the Board”). 

2 On 22 December 2005, the appellant filed with the Registrar a Notice of Appeal to the Board against the respondent’s decision 
to dismiss her.  The decision to dismiss is said to have been made on 9 November 2005.  The appellant also seeks an extension 
of time in which to file the appeal as it was filed outside the period of 21 days set out in Regulation 107(2) of the Industrial 
Relations Commission Regulations 2005.  The application for an extension is said to be made pursuant to Regulation 36.   

3 The respondent opposes the application for an extension of time.   

4 The parties provided a Statement of Agreed Facts and a file of agreed documents.  The Statement of Agreed Facts set out the 
following: 

“Breach of Timeframes 

1. Ms Denhel (sic) was a public servant employed by BreastScreen WA pursuant to the Public Sector Management 
Act 1994 (PSMA). 

2. The Public Service Award (Award) and the Public Service General Agreement (Agreement) governed the terms 
and conditions of her employment at the date of her dismissal. 

3. Ms Denhel (sic) was dismissed on 9 November 2005, pursuant to S86(3) of the PSMA. 

4. Ms Denhel’s (sic) representatives (HSU) were aware at the time of her dismissal that she was a public servant. 

5. On 8th December 2005 Ms Denhel’s (sic) representatives (HSU) filed application PSAC55 of 2005 on her 
behalf seeking a conference in respect of allegations of unfair dismissal. 

6. Ms Denhel’s (sic) representatives (HSU) were advised that the respondent would oppose her application. 

7. Commissioner Kenner convened a conference on PSAC 55 of 2005 on 16 December 2005. 

8. Ms Denhel’s (sic) representatives (HSU) advised the Commission that Ms Denhel (sic) was a Public Servant 
employed pursuant to the PSMA at the date of termination and was terminated pursuant to the PSMA S86(3), 
but notwithstanding, sought to have the PS Arbitrator deal with the matter under its general jurisdiction. 

9. Commissioner Kenner refused to hear PSAC 55 of 2005, as the application was flawed to the extent that there 
was no matter properly before him. 

10. The respondent refused the CSA’s request for an agreement to extend the timeframes to enable a Public Service 
Appeal Board application to be lodged. 

11. The Applicant lodged PSAB 13 of 2005 on 22 December 2005, 22 days past the prescribed date for lodgement. 

Overview of Merit 

12. On 13 July 2004, Ms A Kelly lodged a formal complaint reporting Ms Denhel’s (sic) conduct. 

13. On 2 August 2004, Ms Denhel (sic) lodged a grievance against Ms A Kelly concerning her behaviour towards 
Ms Denhel (sic). 

14. Mr Ken Trainer was appointed on 6 August 2004 to investigate both the complaint and the grievance. 

15. On 3 December 2004, Mr Ken Trainer provided his report and recommendations, which were provided to Ms 
Denhel (sic) on 14 January 2005. 

16. The Report recommended: 

• That Ms Denhel (sic) be advised that the grievance has not been made out based on the material 
advanced in support of it. 

• That the Department prepare and service (sic) a notice of a suspected breach of discipline on Ms 
Denhel (sic) citing the events of 13 July 2004 as acts of misconduct. 

• Consideration be given to a further notice concerning the Departure (sic) from the workplace on 13 
July 2004 without authority. 

That the Department 

a. Review Ms Denhel’s (sic) performance including but not limited to the conduct of a formal appraisal 
against the requirements of the position. 

b. The appraisal be conducted by a person well experienced in the process and without connection to the 
BreastScreening Service 

c. Ms Denhel’s (sic) supervisor be consulted as part of the appraisal. 

17. The recommended disciplinary process against Ms Denhel (sic) pursuant to the PSMA, Part 5 Division 3 
commenced on 12 May 2005. 

18. Mr Ivan Evans conducted the investigation pursuant to PSMA s81(2). 
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19. Mr Ivan Evans submitted his report dated 3 June 2005 to the Director General. 

20. Following the investigation the Director General found Ms Denhel (sic) had committed a serious breach of 
discipline and charged her under s83(1)(b) of the PSMA and Regulation 19 of the Public Sector Management 
(General) Regulations 1994. 

21. Ms Denhel (sic) was provided with a copy of the report on 1 August 2005 and required to admit or deny the 
charge in writing by 8 August 2005. 

22. Ms Denhel (sic) was suspended without pay until such time as the disciplinary proceedings were concluded. 

23. Ms Denhel (sic) denied the charges in writing on 5 August 2005. 

24. Pursuant to s86(4) the Director General directed Mr Steve Young to hold a disciplinary inquiry into the charges. 

25. On 1 August 2005 the CSA raised the suspension of Ms Denhel (sic) and sought reinstatement of salary. 

26. On 15 August 2005, the Department provided the CSA with the factors taken in to account in suspending Ms 
Denhel (sic). 

27. On 19 August 2005, the CSA lodged PSAB 10 of 2005 on behalf of Ms Denhel, (sic) challenging the 
suspension without pay. 

28. In September 2005, the CSA withdrew PSAB 10 of 2005, following the Department agreeing to allow Ms 
Denhel (sic) access to pro-rate (sic) Long Service Leave. 

29. Ms Denhel’s (sic) prorated (sic) Long Service Leave payments under the agreement negotiated by the CSA 
expired on 20 October 2005. 

30. Mr Steve Young concluded the disciplinary (sic) on 24 October 2005 with a finding that a serious breach of 
discipline had occurred and recommended that Ms Denhel (sic) be dismissed. 

31. The Director General accepted the finding and the recommendations of the report and on 9 November 2005 
dismissed Ms Denhel (sic).” 

5 It is noted that the procedure put in place for the conduct of the hearing was aimed at ensuring that all matters were in place for 
an expeditious hearing of the appeal.  However, on 5 July 2006, the respondent put forward an argument in respect of 
jurisdiction which was not at all apparent from its outline of submissions previously filed.  The appellant was taken by surprise 
and the hearing had to be adjourned to allow the appellant adequate opportunity to respond.  Ultimately the parties put their 
submissions regarding jurisdiction in writing.  Had the respondent properly identified its arguments as provided for in the 
process leading up to the hearing, a good deal of time could have been saved.  

The Respondent’s Case 

6 The respondent’s position is that there are 3 questions to be answered regarding the Board’s jurisdiction in this matter.  Those 
questions are: 

1. Does the Board have jurisdiction to grant relief in respect of the appellant’s failure to lodge in the prescribed 
times under s.80J of the Act? 

2. Whether or not the Board has the power to determine its own jurisdiction, and consequently; 

3. Whether or not the Board has the jurisdiction to hear and determine the matters the parties have put before it? 

7 The respondent says that the authority of the Board pursuant to s.80H(1) of the Industrial Relations Act 1979 (“the IR Act”), is 
for the purpose of hearing only appeals under s.80I, that in this case, its jurisdiction is only those matters under s.80I(1)(e), 
being to hear and determine an appeal “from a decision, determination or recommendation of the employer of that Government 
officer that the Government officer be dismissed.”  The respondent says that the Board has no jurisdiction to consider any other 
matter and its power is to “adjust” to the matters referred to in s.80E, being the employer’s decision.  According to s.80J(a), an 
appeal under s.80I is to be instituted in the prescribed manner, within the prescribed time. 

8 The respondent contends that instituting the appeal within the prescribed time “is a statutory prerequisite for the Board being 
established under 80H, and obtaining its jurisdiction under 80I … [i]f the appeal was not instituted in the prescribed time or the 
prescribed manner” (transcript, 5 July 2006, page 8), there is no Board established under s.80H and therefore no jurisdiction 
under s.80I of the IR Act.  The issue of the appellant’s non-compliance with s.80J is not a decision, determination or 
recommendation of the employer that relates to the appellant and therefore, the respondent says that the Board does not have 
jurisdiction to deal with that matter.   

9 The respondent also says that s.27 of the IR Act does not override the prerequisite statutory requirements of s.80J and therefore 
the Board has no power to use s.27 to override the statutory requirements to obtain jurisdiction under s.80J.   

10 Likewise, the respondent says that “80I does not give the Board the power to determine its own jurisdiction.  That’s not a 
matter that falls within 80I” (transcript, 5 July 2006, page 8).  

11 The respondent’s position is summarised within its submission as being that:  

“• The Act confers the jurisdiction on the PSAB under s80I 

• s80I is narrow, specific and can only address the limited matters prescribed in s80I(1) (a) to (e). 
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• s80L does not confer additional jurisdiction and can only be applied within the prescribed jurisdiction under 
s80I to “adjust” those prescribed matters. 

• There is no provision in the Act that confers any additional jurisdiction on the PSAB. 

• s27 can only operate within the prescribed jurisdiction under s80I 

• s27 does not confer additional jurisdiction on the PSAB 

• the PSAB only attains its jurisdiction when a 80I appeal is instituted in accordance with 80J. 

• s80J is a statutory prerequisite to the PSAB attaining its jurisdiction 

• s80J prescribes how a s80I appeal must be instituted, the wording is mandatory in nature and must be complied 
with 

• Reg 107 prescribes the time. 

• There are no discretionary powers under s80I, s80J or Reg 107 to address applications that do not comply with 
these prescribed provisions 

• If an application is not instituted in the prescribed manner, the board is not properly established under s80H and 
has no jurisdiction under s80I. 

• If s80J is a statutory prerequisite to s80I jurisdiction and if not complied with, there is no right to be heard 

• s80I limits the PSAB jurisdiction to decisions, determinations and recommendations of the employer. 

• The PSAB can only adjust matters within s80I 

• Failure to comply with the prescribed timeframes under s80J is clearly not a decision of the employer. 

• No provisions under s80I provided discretion to hear and determine out of time applications. 

• s80K(4) specifically removes the PSAB discretionary powers in respect to prescribed matters such as s80J and 
Reg 107. 

• s29(3) flexibility is not imported into PSAB jurisdiction. 

• S27(1)(n) has no application as the timeframes of s80J are a statutory right that must be met to have the right to 
appeal. 

• s27(1)(n) cannot extend the PSAB jurisdiction to hear and determine out of time applications especially as its 
(sic) not a matter specified in s80I.” 

(Submission of 14 July 2006, pages 2-4) 

The Appellant’s Case 

12 The appellant refers to the decision of the High Court in R v Blakely; Ex parte Association of Architects, Engineers and 
Draftsmen of Australia ([1950] 82 CLR 54) to support its contention that the Board must have the capacity to determine its 
own jurisdiction otherwise matters would simply grind to a halt.   

13 As to the question of the Board’s ability to deal with the issue of the appeal being out of time, the appellant refers to 
interpretation of the terms “shall” and “may”, considers the decisions of the Industrial Appeal Court and the Full Bench in 
respect of the provisions of s.29 of the IR Act as it was and is now, and notes that there is precedent in the IR Act that the use 
of the word “shall” on its own does not impose a mandatory obligation and consequentially s.27(1)(n) can apply to extend 
time.  The appellant also refers to E J Richardson v Cecil Brothers ([1994] 74 WAIG 1017) which in turn refers to Arpad 
Security Agency Pty Ltd v Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA 
Branch (69 WAIG 1287).  In that matter the Full Bench dealt with the question of an application to extend the time limit set 
out in s.84 of the IR Act for the purpose of the filing of an appeal.  The Full Bench interpreted the word “shall” as not 
imposing a mandatory time frame.  Further, the Full Bench also found that the caveat to s.27(1) of “[u]nless otherwise 
provided in this Act”, did not allow a specific time frame in related regulation to detract from this power.  The appellant says 
that the time within that Regulation (21 days) was not in this Act, but was contained within a separate Regulation.  
Accordingly, the appellant says the same logic applies to the interaction of the time frame in Regulation 107(2) and the powers 
of the Board through s.27(1)(n).   

14 The appellant says “both sections (49(3) and 84(3)) use the auxiliary verb “shall” in relation to the time for filing an appeal.  
The appellant says that the use of the term “shall” in s.80J is not prohibitive, the relationship with the wording of Regulation 
107(2) is not proscriptive, and the appellant distinguishes the words used in the former s.29(2) and the current s.29(2) and (3) 
from those used in s.80J and Regulation 107(2).   

15 The appellant says that s.80L imports the powers under s.27 to the Board including those under s.27(1)(n), thereby 
empowering the Board to extend time.   

The Legislation 

16 Section 80H of the IR Act establishes within, and as part of, the Commission a Board to be known as the Public Service 
Appeal Board.  It sets out how the Board is to be constituted. 
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17 Section 80I – Appeals sets out the jurisdiction of the Board, subject to s.52 of the Public Sector Management Act 1994 (WA) 
that “a Board has jurisdiction to hear and determine” a particular and specified range of appeals.  Those appeals are against 
interpretations, decisions, determinations or recommendations of the employer.  In this case, it is: 

“(1) … 

(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by 
any Government officer who occupies a position that carries a salary lower than the prescribed salary 
from a decision, determination or recommendation of the employer of that Government officer that 
the Government officer be dismissed.” 

18 The Board’s power on hearing any of the appeals set out is “to adjust” the decision, determination or recommendation 
appealed against. 

19 Subsection (3) provides that: 

“A Board does not have jurisdiction to hear and determine an appeal by a Government officer from a decision made under 
regulations referred to in section 94 of the Public Sector Management Act 1994.” 

20 This appeal is not against such a decision. 

21 Section 80J – Institution of appeals provides: 

“An appeal under section 80I —  

(a) shall be instituted in the prescribed manner and within the prescribed time; 

(b) may be instituted by the public service officer or other Government officer concerned or by an 
organisation on his behalf.” 

22 The manner in which the Board is to conduct its proceedings is set out in s.80K – Proceedings of Boards, which states: 

“(1) For the purposes of exercising its jurisdiction a Board may sit at any time and place appointed by the Chairman 
of the Board and may adjourn to any time and place appointed by him. 

(2) The decision of a Board shall be given in writing and shall be signed and delivered by the Chairman of the 
Board. 

(3) The jurisdiction of a Board shall be exercised by all the members sitting together and when the members are 
divided in opinion on a question, the question shall be decided according to the decision of the majority of the 
members. 

(4) To the extent to which it is not prescribed a Board may regulate its own procedure.” 

23 Section 80L then provides that certain specified provisions of the IR Act are applicable to the proceedings of the Board.  This 
provides: 

“(1) Subject to this Division the provisions of sections 22B, 26(1) and (3), 27, 28, 31(1), (2), (3), (5) and (6), 34(3) 
and (4) and 36 that apply to and in relation to the exercise of the jurisdiction under this Act of the Commission 
constituted by a Commissioner shall apply, with such modifications as are prescribed and such other 
modifications as may be necessary, to the exercise by a Board of its jurisdiction under this Act. 

(2) For the purposes of subsection (1) section 31(1) shall apply as if paragraph (c) were deleted and the following 
paragraph were substituted —  

“… 

(c) by a legal practitioner. 

     …”” 

24 The first aspect of s.80L(1) is that it is “[s]ubject to this Division.”  The Division referred to is “Division 2 – Public Service 
Arbitrator and appeal boards,” which is part of Part IIA – Constituent Authorities.  Division 2 is made up of ss.80C to 80L. 

25 The next aspect of s.80L(1) is that specified sections which fall outside of Division 2 apply to the exercise of jurisdiction.  
Those sections are 22B, 26(1) and (3), 27, 28, 31(1), (2), (3), (5) and (6), 34(3) and (4) and 36.  Therefore, one would conclude 
that unless there is something to the contrary contained within ss.80C to 80L inclusive, those provisions apply to the Board. 

26 Section 22B requires the Commission to act with as much speed as possible.  Section 26(1) sets out how the Commission is to 
conduct itself in the exercise of its jurisdiction, i.e. according to equity, good conscience and the substantial merits of the case; 
it shall not be bound by the rules of evidence; it shall have regard to a range of specified matters, e.g. the interest of those 
persons immediately concerned, the state of the national and state economics and other such matters.  Subsection (3) requires 
the Commission to notify the parties of any matter or information not raised in the hearing, which it intends to take into 
account, and to give them the opportunity to be heard on that matter or information. 

27 Section 27 – Powers of Commission is also applicable to the Board.  It provides that except as otherwise provided in the IR 
Act, the Commission may, in relation to any matter before it do a number of things which relate to the way it is to deal with the 
business before it, including: 
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“(l) allow the amendment of any proceedings on such terms as it thinks fit; 

(m) correct, amend, or waive any error, defect, or irregularity whether in substance or in form; 

(n) extend any prescribed time or any time fixed by an order of the Commission.” 

28 Section 28 allows the Commission to exercise its powers at any time after a matter has been lodged.   

29 Section 31(1) deals with the representation of parties in matters before the Commission.  Section 34(3) and (4) deal with the 
status of decisions of the Commission.  

30 Regulation 107 of the Industrial Relations Commission Regulations 2005 is that which sets out matters relating to an appeal to 
the Board.  It provides: 

“107. Public Service Appeal Board 

(1) An appeal to the Board under section 80I(1) of the Act may be commenced by filing a notice of appeal in the 
form of Form 11. 

(2) An appeal may be commenced within 21 days after the date of the decision, determination or recommendation 
in respect of which the appeal is made or where that decision, determination or recommendation is published in 
the Government Gazette within one month of the date of that publication. 

(3) A notice of appeal must clearly and concisely set out the grounds of appeal and be signed by the appellant. 

(4) At the time of filing the notice of appeal the appellant must lodge in the office of the Registrar at least 3 copies 
of the notice for use of the Board and at least as many additional copies as there are respondents to the appeal. 

(5) On return to the appellant of the stamped copy of the notice of appeal the appellant must serve it on the 
respondent. 

(6) On proof of service of the notice of appeal on the respondent the appellant may request that the appeal be set 
down for hearing. 

(7) The Chairman is to fix the date, time and place for the hearing of the appeal, arrange a sitting of the Board and 
notify the parties. 

(8) The parties are to be given not less than 14 days notice of the hearing of the appeal, unless the Board otherwise 
directs in a particular case. 

(9) An appeal cannot be heard by the Board unless the appellant supplies the Board at least 4 days prior to the 
hearing with 3 copies of a statement in writing of the facts on which the appellant relies and also serves a copy 
of the same statement on the other party to the appeal or the party’s representative.” 

31 The remainder of the provisions of the IR Act are not directly relevant for the purposes of the Board exercising its jurisdiction 
although they provide some useful points of reference, and comparison, set out the context of the provisions and the exclusion 
of certain provisions of the IR Act from application to the Board’s proceedings is instructive.   

32 In interpreting terms of legislation, the terms are to be taken in context and the whole of the IR Act ought be considered in that 
process of discerning the intentions of the legislators (See Project Blue Sky Inc and Others v Australian Broadcasting 
Authority [1998] 194 CLR 355 at 375 and 390–1). 

33 Other sections of the IR Act which are significant for consideration in that process include s.29(2) and (3).  This provides: 

“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day 
on which the employee’s employment is terminated. 

(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

34 Section 24 specifically gives the Commission jurisdiction to decide whether a matter is industrial.  This has significance to the 
Commission’s jurisdiction which is set out in s.23 as being that subject to the IR Act, “the Commission has cognizance of and 
authority to enquire into and deal with any industrial matter.”  An industrial matter is defined in s.7 – Interpretation.  

Does the Board have power to determine its own jurisdiction? 

35 It is clear that the Board’s jurisdiction is limited to hearing and determining certain types of appeals by Government officers 
and others against interpretations, decisions, determinations or recommendations of the employer (s.80J) (See The Civil 
Service Association of Western Australia Incorporated v Chief Executive Officer, Disability Services Commission (1995) 85 
WAIG 2083, and State Government Insurance Commission v T H Johnson (IAC) 77 WAIG 2169). 

36 The Board’s jurisdiction may be contrasted with that of the Commission in its general jurisdiction which has “cognizance of 
and authority to enquire into and deal with any industrial matter” (s.23).  The Public Service Arbitrator (“the Arbitrator”) has 
“exclusive jurisdiction to enquire into and deal with any industrial matter relating to a Government officer, a group of 
Government officers or Government officers generally” (s.80E(1)). 
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37 An industrial matter is defined by s.7 – Interpretation.  Section 24 gives the Commission jurisdiction to determine whether any 
matter before it is an industrial matter.  Section 24 is imported into the jurisdiction of the Arbitrator by s.80G(1).  Therefore, it 
is noted that both the Commission and the Arbitrator are specifically empowered to determine whether a matter before them is 
within jurisdiction. 

38 There is no such specification in respect of the jurisdiction of the Board.  The question then arises as to whether there is some 
general precept which applies to enable this to occur.  

39 In Federated Engine – Drivers and Firemen’s Association of Australasia v the Broken Hill Proprietary Company Limited 
[1911] 12 CLR 398 at 415, Griffith CJ said: 

“the first duty of every judicial officer is to satisfy himself that he has jurisdiction, if only to avoid putting the parties to 
unnecessary risk and expense.  In this respect a grave responsibility rests upon the President, whose jurisdiction is limited 
both by the Constitution and the Act.  This responsibility is not diminished by the possibility that he may be misled by 
imperfect or erroneous information.  The mode of satisfying himself may vary in different cases.  In most cases that come 
before an ordinary Court of law it is not necessary to make any inquiry on the subject, although in some cases it is.”  

40 In the same case, Barton J said: 

“Where the jurisdiction is disputed, adequate and careful inquiry is still the duty of the Court of first instance.” 

(page 428) 

41 Isaacs J, in that case, quoted from a passage by Coleridge J in Bunbury v Fuller (9 Ex., 111, at page 140), that: 

“Suppose a Judge with jurisdiction limited to a particular hundred, and a matter is brought before him as having arisen 
within it, but the party charged contends that it arose in another hundred, this is clearly a collateral matter independent of 
the merits; and on its being presented, the Judge must not immediately forebear to proceed, but must inquire into its truth 
or falsehood, and for the time decide it, and either proceed or not proceed with the principal subject-matter according as 
he finds on that point; but this decision must be open to question, and if he has improperly either forborne or proceeded 
on this main matter in consequence of an error, on this the Court of Queen’s Bench will issue its mandamus or prohibition 
to correct his mistake.” 

42 and said: 

“My answer then is, that the obligation to inquire as to the existence of the dispute arises as an incident to the functions of 
determining the issues before the Court, and for the purpose of seeing that every essential condition of jurisdiction laid 
down by the law is observed.” 

 (page 454)  

43 (“The dispute” to which Isaacs J referred was necessary for a finding of a dispute for the purposes of enlivening the jurisdiction 
of the Commonwealth Court of Conciliation and Arbitration). 

44 In R v Blakeley; Ex parte Association of Architects, Engineers, Surveyors and Draughtsmen of Australia [1950] 82 CLR 54 
Latham CJ at page 70, referred to Griffith CJ, quoted from the Engine Drivers Case (supra) that: 

“the first duty of every judicial officer is to satisfy himself that he has jurisdiction, if only to avoid putting the parties to 
unnecessary risk and expense,”  

45 and went on to add:  

“(The Commissioner is not a judicial officer, but the principles stated apply to him because he now, with some 
exceptions, exercises the same arbitral powers as were formerly vested in the President of the Court.)”  

46 Fullagar J at 91, noted that: 

“Generally speaking, when a tribunal other than a superior court, in a technical sense is called upon to exercise 
jurisdiction, it must, of necessity, begin by considering for itself the preliminary question whether it possesses the 
jurisdiction invoked.”  

47 The Board is a tribunal with limited jurisdiction.  According to the authorities, when its jurisdiction is challenged, it is obliged 
to satisfy itself that it does have jurisdiction.  The requirement to satisfy itself about jurisdiction is, according to Coleridge J “a 
collateral matter”, and according to Fullager J “a preliminary question”, not a separate matter of jurisdiction which requires 
specific identification in the legislation.  

48 In our view, the requirement for the Board to decide whether or not it has jurisdiction is not a matter outside the normal 
considerations which any court or tribunal must decide, and in dealing with such matters, the Board is not “extending” its 
jurisdiction. 

49 The decisions of the Commission and the Industrial Appeal Court in CSA v CEO, Disability Services Commission (supra) and 
T H Johnson (supra) respectively are not of assistance in deciding the issue of whether the Board’s jurisdiction includes 
deciding those collateral and preliminary questions.  The issues raised by the respondent in the current matter have not 
previously been considered in regard to the jurisdiction and powers of the Board, accordingly there is no direct authority in 
relation to those matters. 
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50 If the Board did not have the ability and responsibility to determine that it had jurisdiction, any appeal could be defeated by a 
respondent simply challenging the Board’s jurisdiction and the Board would have to abandon the matter.  Such a situation 
would completely negate the Board’s legislated role, and the legislators’ intentions in creating the Board. 

51 Therefore, we conclude that the Board has jurisdiction to enquire into and determine whether any matter before it comes within 
its jurisdiction. 

Does the Board have jurisdiction to accept an appeal lodged outside the prescribed time? 

52 The particular provisions in dispute are s.80J(a), s.80K(4), Regulation 107(2) and s.27(1)(n), which are set out earlier in these 
Reasons. 

53 The language used in s.80J(a) is of particular significance.  It provides that an appeal under s.80I “shall be instituted in the 
prescribed manner and within the prescribed time.”  The prescribed time is set out in Regulation 107(2) which provides that 
“an appeal may be commenced within 21 days after the date of the decision, determination or recommendation …” 
(underlining added). 

54 Section 27(1)(n) provides that “[e]xcept as otherwise provided in this Act, the Commission may, in relation to any matter 
before it: 

“(l) allow the amendment of any proceedings on such terms as it thinks fit; 

  (m) correct, amend, or waive any error, defect, or irregularity whether in substance or in form; 

  (n) extend any prescribed time or any time fixed by an order of the Commission.” 

55 Section 27(1)(n) provides that the Commission may extend any prescribed time.  The Interpretation Act 1984 (WA) defines 
“prescribed” as meaning: 

“(a) prescribed by or under the written law in which the word occurs; and 

  (b) in a case where reference is made to anything prescribed by a written law other than the law in which the word 
occurs, includes anything prescribed by subsidiary legislation made under that other written law.” 

56 In this case the time limit is described within the IR Act as a “prescribed time” (s.80J(a)) and the prescribed time is contained 
in the subsidiary legislation, being the Regulations. 

57 Section 18 – Purpose or object of written law, use of in interpretation, of the Interpretation Act 1984 (WA) provides that: 

“a construction that would promote the purpose or object underlying the written law (whether that purpose or object is 
expressly stated in the written law or not) shall be preferred to a construction that would not promote that purpose or 
object.” 

58 The question arises as to the purpose or object of the provisions of the IR Act relating to appeals to the Board.  We have 
limited the consideration to the Board rather than to the IR Act generally on the basis that s.6 – Objects is not expressly 
applicable to the Board.  However, it is reasonable to conclude that the purpose or object of the provisions of the IR Act 
relating to the Board are to allow a Government officer to have the Board review the interpretation, decision, determination or 
recommendation of the employer.  The object of a provision allowing for an extension of time is to allow the Court (or in this 
case the Commission) to do justice between the parties (Gallo v Dawson (1990) 64 ALJR 459 at 459 per Mc Hugh J).  
Therefore, an interpretation of the provisions relating to the Board which supports the Board doing justice between the parties 
is preferred.  

59 In Re Coldham and Others; Ex parte Australian Building Construction Employees’ and Builders Labourers’ Federation 
(HCA) 64 AILR 215, the Court examined the provisions of the Conciliation and Arbitration Act 1904 (Cth) in respect of an 
appeal.  The unanimous decision of the Court said: 

“Section 35(2) of the Act provides that an appeal lies to the Full Bench of the Commission against certain awards: an 
expression which includes orders — s 4(1).  By s 35(4)(a) it is provided: — 

“An appeal under sub-section (2)— 

(a) shall be made within 21 days after the date of the award or decision appealed against ...” 

Section 35(11) provides: “The provisions of this division relating to the hearing and determination, or the hearing or 
determination, of an industrial dispute extend to the hearing and determination, or the hearing or determination, as the 
case may be, of an appeal under this section.” 

Section 35 appears in Div 1 of Pt III. Section 41 also appears in that Division.  By s 41(1) the Commission is given wide 
powers in relation to an industrial dispute and by s 41(2) a reference in s 41(1) to an industrial dispute shall, unless the 
contrary intention appears, be read as including a reference to any other proceedings before the Commission. The powers 
given to the Commission by s 41(1) include powers to:—  

“(k) allow the amendment, on such terms as it thinks fit, of any proceedings; 

  (l) correct, amend or waive any error, defect or irregularity, whether in substance or in form; 

  (m) extend any prescribed time.” 
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The provisions of the Act should be construed to give effect to its objects which, according to s 2(c), include “to provide 
means of preventing and settling industrial disputes not resolved by amicable agreement, …   By s 40(1) it is provided 
that in the hearing and determination of an industrial dispute or in any other proceedings before the Commission:—  

“(a) the procedure of the Commission is, subject to this Act and the regulations, within the discretion of the 
Commission; 

  (b) the Commission is not bound to act in a formal manner and is not bound by any rules of evidence but may 
inform itself on any matter in such manner as it thinks just; and 

  (c) the Commission shall act according to equity, good conscience and the substantial merits of the case, without 
regard to technicalities and legal forms.” 

… 

Section 41 applies “in relation to” “any … proceedings before the Commission.”  The word “proceedings” has frequently 
been said to have a wide and general application, and it would certainly include both an appeal and an application for an 
amendment or an extension of time.  If a notice of appeal has been given, and, when the matter comes before a Full 
Bench, it appears that the notice is so defective in substance that it fails to institute the desired appeal, an application for 
an order allowing an amendment, or correcting the defect, or extending the time for lodging the notice of appeal, either 
forms part of, or in itself constitutes, proceedings before the Commission in which the powers given by s 41 to make an 
order of those kinds can be exercised, unless some other section of the Act indicates that the provisions of s 41 are 
inapplicable to the particular proceedings in question.  There is no apparent reason why the general provisions of s 41 
should not apply to the hearing of an appeal at all its stages, including a hearing of the question whether the appeal has 
been properly instituted. Section 35(11) appears to have been inserted out of an abundance of caution, … There is nothing 
in the Act that suggests that the power given by s 4l(1)(m) cannot be exercised after the prescribed time, which is sought 
to be extended, has expired, if the circumstances justify that course.  (The expression “prescribed time” in s 41(1)(m) 
refers to a time prescribed by the Act or the regulations thereunder: s 17(q) of the Acts Interpretation Act 1901 (Cth), as 
amended.)  It is true that many rules of court expressly provide that the court may extend a period of time within which a 
person is required or authorized to act, although the application for extension is not made until after the expiration of that 
period, but that does not mean that such a provision is necessary in all cases to enable a period of time which has expired 
to be extended.  It has recently been held in England that even in the absence of any such provision a court has an inherent 
power to control its own procedure and enlarge time after the prescribed time has elapsed, and that the older notion, that 
when the time has expired without the necessary action having been taken the action is dead and cannot be revived, is 
erroneous: R v Bloomsbury Court; Ex parte Villerwest [1976] 1 WLR 362; 1 All ER 897; Samuels v Linzi Ltd [1981] 013 
115.  In those cases the court declined to follow an earlier line of authorities which was accepted as correct by this court 
in Bailey v Marinoff [1971] 125 CLR 529 - a case which is distinguishable from the present in that the litigation there had 
been regularly concluded by a formal order of the court, and which in any case rests on a principle which is subject to 
exceptions:  Wentworth v Attorney-General (NSW) (1984) 154 CLR 518 at 526; 56 ALR 233.  The question in the present 
case must be answered by deciding what is the true intention of the statutory provision which fixes the time, and having 
regard to the object of the Act, and the intention revealed by the provisions already mentioned, ss 35 and 41 cannot be 
regarded as intended to place a technical impediment in the way of the settlement of an industrial dispute on its merits, or 
as denying to the Commission the power to extend the time prescribed for instituting an appeal when the Commission in 
its discretion considers that such an extension would be desirable.” 

(pages 218 – 221) 

60 It is noted that the powers contained in s.41 of the Commonwealth Act are in almost identical terms to those of s.27(1)(l), (m) 
and (n).  The provisions of s.40(1) of the Commonwealth Act are also similar to provisions contained within s.26(1).  Section 
28 says that the powers set out in s.27 “may be exercised in relation to a matter at any time after the matter has been lodged in 
the Commission notwithstanding that the procedures prescribed under this Act have not at that time been complied with to the 
extent necessary to enable the matter to be heard and determined by the Commission.”  Further, the provisions of s.80K(4) 
allow the Board to regulate its own procedure to the extent to which it is not otherwise prescribed.   

61 Accordingly, we find that there are significant similarities between Coldham’s case and this matter, and that according to that 
case, the provisions of s.27(1)(n) are available in this case.  Coldham’s case also urged the interpretation of the provisions 
according to the objects and purposes of the legislation, as does the Interpretation Act 1984 (WA). 

62 In Project Blue Sky Inc (supra), the High Court of Australia said that the consequences of non-compliance with the provisions 
are to be considered.  The consequences of not complying with the prescribed time would, in the absence of an extension of 
that time, be the inability of the appellant to challenge the respondent’s decision to dismiss her.  This would be contrary to the 
general purpose and objects of the legislation. 

63 There has been a number of decisions relating specifically to the terms used in the IR Act relating to extensions of time and 
how they are to be viewed.  The Full Bench in Arpad Security Agency Pty Ltd and The Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service and Miscellaneous WA Branch ((1989) 69 WAIG 1287) examined Coldham’s case in 
reference to the provisions of the IR Act and found that “on that authority which we now apply, it is clear that there is power to 
extend the time for appeal” (page 1288).  The Full Bench went on to examine the question of whether the power to extend time 
could be exercised even after the prescribed time had expired and found that it could be so exercised (page 1289). 

64 The respondent has given some attention to the wording of the provisions of s.29(3) of the IR Act, and in particular refers to 
the decision of the Industrial Appeal Court in Aurion Gold v Bilos [2004] WASCA 270.  This decision relates to the former 
and now current provisions for referring a claim under s.29(1)(b)(i) of the IR Act.  Section 29(2) was formerly expressed in 
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terms which McLure J described as “pre-emptory and prohibitive.”  It was that “a referral cannot be made more than 29 days 
after” the date of dismissal.  The amendment to the IR Act by the Industrial Relations Amendment Act 1993 (WA) in respect of 
claims made pursuant to s.29(1)(b)(i) resulted in the following subclauses (2) and (3): 

“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day 
on which the employee’s employment is terminated. 

(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

65 McLure J said that “[i]n my view, the conclusion that compliance with the time limit in the former s.29(2) was an essential 
condition of the right and the Commission did not have power to extend time was correct” (page 9).  However, in respect of the 
amended provisions, Her Honour said:   

“28 There are strong indications that compliance with subs (2) or (3) constitute an essential preliminary to the exercise 
of the Commission's jurisdiction. Firstly, if the legislature intended to alter the character of the time limit in subs (2) 
from substantive to procedural, it is to be expected that the general provision in s 27(n) to extend time would apply, 
in which event subs (3) would be unnecessary. Secondly, subs (3) gives the Commission an entitlement to "accept a 
referral", which language is indicative of an extension to the Commission's jurisdiction rather than the exercise of a 
power in relation to a matter already within jurisdiction. Thirdly, there is nothing in the second reading speech to 
the Amendment Act to suggest the legislature intended to alter the existing character of the time limit as a condition 
of the exercise of the right but merely to increase the flexibility of its application.  

29 Although the language in subs (2) changes from prohibitive (a referral cannot be made) to positive (a referral is to 
be made within the time limit), I do not regard this as an unequivocal indicator of a contrary intention. The change 
in language in subs (2) is consistent with the addition of the alternative means of obtaining jurisdiction introduced in 
subs (3). The decision of Hanssen Pty Ltd v CFMEU [2004] WAIRC 10828 relied on by the President does not 
relate to s 29(2) and (3) of the Act and is clearly distinguishable.” 

66 However, this decision is relevant in that the provisions of s.29(2) and (3) are to be distinguished from the provisions of s.80J.  
There is no prohibitive language in its terms.  They are directory and procedural, being that “[a]n appeal under 80I … shall be 
instituted in the prescribed … time” (underlining added).  There is no requirement for what the respondent refers to as the 
“enabling” provisions of s.29(3) in s.80J as the language used in s.29(2) and (3) is significantly different to that in s.80J and 
Regulation 107(2).  Section 29(2) is subject to subsection (3), so the two subsections must be read together.  As McLure J said, 
if the legislature had intended to change the previously prohibitive character of s.29(2) “from substantive to procedural, it is to 
be expected that the general provision in s 27(n) to extend time would apply.”  In that case subsection (3) would be 
unnecessary.  She went on to note the use of language which distinguished jurisdictional from procedural requirements. 

67 The provisions relating to s.29 and s.80J are quite different and are therefore to be applied differently.   
68 The respondent refers also to the decision of Fielding C in E J Richardson v Cecil Bros Pty Ltd ((1994) 74 WAIG 1017).  In 

that matter, the learned Commissioner was dealing with the terms of the former s.29(2) which at the time said that “[a] referral 
by an employee under subsection (1)(b)(i) cannot be made more than 28 days” after the dismissal.  He said that the 28 day time 
limit was not a “prescribed time” in the sense referred to in s.27(1)(n) but, rather, a time limit which proscribes the right to 
bring proceedings” (page 1018).  Given the term “cannot” used in the former s.29(2), and that s.80J refers specifically to the 
“prescribed time”, this decision is distinguished from the current matter before the Board and is of no assistance. 

69 The Regulations set out the prescribed time as being that “[a]n appeal may be commenced within 21 days …” (Reg. 107(2)).  
An examination of the context of Regulation 107(2) within that Regulation is also of assistance.  All other matters dealt with in 
Regulation 107 are administrative, prescribing the forms to be used; the identification of grounds; the number of copies to be 
lodged; the service of documents, fixing of a date, time and place of hearing; the amount of notice of the hearing dates to be 
given; and that the Board cannot commence to hear the appeal until certain documents are filed.  Reading subsection (2) in 
context, then, it ought to be seen as procedural, not jurisdictional.  

70 The terms of s.80J and Reg. 107(2) are also to be compared with those relating to appeals to the Full Bench, set out in ss.49(3) 
and 84(3), where the language is similar in that the appeals “shall be instituted within 21 days” (underlining added), and to be 
contrasted with the language in s.29(2) and (3).  It is also to be contrasted with the words used in s.459G(2) of the Corporations 
Law as described by the High Court in David Grant & Co Pty Ltd (rec appointed) v Westpac Banking Corporation (1995) 184 
CLR 265.  Gummow J with whom the other members all agreed, said, at 276-277: 

“In providing that an application to the court for an order setting aside a statutory demand “may only” be made within the 
twenty-one day period there specified and that an application is made in accordance with s 459G only if, within those 
twenty-one days, a supporting affidavit is filed and a copy thereof and of the applications are served, sub-ss (2) and (3) of 
s 459G attached a limitation or condition upon the authority of the court to set aside the demand.  In this setting, the use in 
s 459G(2) of the term “may” does not give rise to the considerations which apply where legislation confers upon a 
decision-maker an authority of a discretionary kind and the issue is whether “may” is used in a facultative and permissive 
sense or an imperative sense.  Here, the phrase “[a]n application may only be made within 21 days” should be read as a 
whole.  The force of the term “may only” is to define the jurisdiction of the court by imposing a requirement as to time as 
an essential condition of the new right conferred by s 459G.  An integer or element of the right created by s 459G is its 
exercise by application made within the time specified.  To adapt what was said by Isaacs J in the Crown v McNeil, it is a 
condition of the gift in sub-s (1) of s 459G that sub-s (2) be observed and, unless this is so, the gift can never take effect.  
The same is true of sub-s (3). 
This consideration gives added force to the proposition which has been accepted in some of the authorities that it is 
impossible to identify the function or utility of the word “only” in s 459G(2) if it does not mean what it says, which is that 
the application is to be made within twenty-one days of service of the demand, and not at some time thereafter and that to 
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treat s 1322 as authorising the court to extend the period of twenty-one days specified in s 459G would deprive the word 
“only” of effect.” 

71 In conclusion, in respect of the issue of extending time, the powers of the Commission, set out in s.27, “apply to and in relation 
to the exercise of the jurisdiction under [the] Act of the Commission constituted by a Commissioner shall apply … to the 
exercise by a Board of its jurisdiction under [the] Act” (s.80L(1)).  Therefore, s.27 applies to the exercise of jurisdiction, it 
does not extend or increase the jurisdiction. 

72 We find that as the first provision of s.27(1) says that “[e]xcept as otherwise provided” the Commission may do the things set 
out there “in relation to any matter before it”, and the provisions of s.80J(a) and Regulation 107(2) do not provide otherwise, 
that the Commission, or the Board in this case, may apply the provisions of s.27(1)(a). 

73 In all of those circumstances, we find that the Board has the power pursuant to s.27(1)(n) to extend the prescribed time in 
which to institute the appeal.  

74 Accordingly, taking account of the above authorities and the terms of the IR Act, in particular s.80J, Regulation 107(2) and 
s.27(1)(n), we conclude that: 

1. The Board has jurisdiction to determine its own jurisdiction. 
2. The time prescribed by s.80J and Reg. 107(2) is a prescribed time, falling as it does within the IR Act and the 

Regulations, and is amenable to an extension of time pursuant to s.27(1)(n). 
3. The language used in setting out the prescribed time is not prohibitive, nor is it mandatory.  It does not contain 

an essential condition to the right to lodge the appeal.  
4. The language is directory and procedural.   
5. The requirement to comply with the prescribed time is not an essential preliminary to the exercise of statutory 

power.   
6. The Board has jurisdiction to extent time in which an appeal is to be lodged. 

 

2006 WAIRC 05719 
AGAINST THE DECISION TO TERMINATE ON THE GROUNDS OF ILL HEALTH COMMUNICATED ON OR 

ABOUT 11/7/2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAULINE DYER 
APPELLANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT - CHAIRMAN 
 MR K TRENT - BOARD MEMBER 
 MR E REA - BOARD MEMBER 
DATE WEDNESDAY, 8 NOVEMBER 2006 
FILE NO PSAB 9 OF 2005 
CITATION NO. 2006 WAIRC 05719 
 

Result Appeal to Public Service Appeal Board Withdrawn By Leave 
 

Order 
WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979; and 
WHEREAS on the 27th day of July 2006, the Appellant filed a Notice of Discontinuance in respect of this appeal; and 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby withdrawn by leave. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 73/2005 Jennifer Vardy Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7  of 
the Hospitalsand 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 

PSA 74/2005 Cerys Leach Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 

PSA 75/2005 Andrea Mitchell Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 

PSA 76/2005 Lesley Holmes Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 

PSA 77/2005 Robyn Bicanin Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 
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File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 78/2005 Leonie Yirrell Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

17/10/2006 

PSA 86/2005 Robert. A. Cugley Department for 
Planning and 
Infrastructure 

Scott C Reclassification 
Appeal 
Dismissed 

18/10/2006 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2006 WAIRC 05170 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES ANTHONY & SONS PTY LTD T/AS OCEANIC CRUISES 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 31 JULY 2006 
FILE NO/S OSHT 4 OF 2006 
CITATION NO. 2006 WAIRC 05170 
 

Result Directions issued 
Representation 
Applicant Captain P Douglas 
Respondent Mr R Vines (of counsel) 
 

Directions 
WHEREAS this matter was listed for a For Mention hearing before the Occupational Safety and Health Tribunal (“the Tribunal”) 
on Thursday, 27 July 2006 and having heard Captain P Douglas on behalf of the applicant and Mr R Vines (of counsel) on behalf of 
the respondent; 
AND WHEREAS having considered it necessary to give directions for the expeditious and just hearing and determination of this 
matter; 
NOW THEREFORE the Occupational Safety and Health Tribunal pursuant to the powers of the Occupational Safety and Health 
Act, 1984 hereby directs – 
(1) Following inspections to be held on Tuesday, 1 August 2006 representatives of the parties are to meet to draw up an 

Agreed Statement of Facts which is to be filed at the Tribunal prior to the hearing of OSHT 4 of 2006. 
(2) The applicant is to provide to the Tribunal, with a copy to the respondent, a brief written summary of its argument and 

any documents considered relevant to this matter by close of business on Friday, 4 August 2006. 
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(3) The respondent is to provide to the Tribunal, with a copy to the applicant, a written summary of its argument and any 
documents considered relevant to this matter by close of business on Monday, 7 August 2006. 

(4) Each party has liberty to apply with respect to these directions.  
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2006 WAIRC 05671 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES ANTHONY & SONS PTY LTD T/A OCEANIC CRUISES 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD THURSDAY, 27 JULY 2006, WEDNESDAY, 23 AUGUST 2006, TUESDAY, 8 AUGUST 2006, 

TUESDAY, 1 AUGUST 2006, TUESDAY, 15 AUGUST 2006 
DELIVERED FRIDAY, 27 OCTOBER 2006 
FILE NO. OSHT 4 OF 2006 
CITATION NO. 2006 WAIRC 05671 
 

CatchWords Section 51A Further Review of WorkSafe Commissioner’s decision - modifications to the design of a 
crane in breach of regulation 4.39 of the Occupational Safety and Health Regulations 1996 - Marine 
industry - Improvement Notice affirmed with modification - Occupational Safety and Health Act 
1984 

Result Improvement Notice Affirmed with Modification 
Representation  
Applicant Captain P. Douglas 
Respondent Mr R. Vines (of counsel) 
 

Reasons for Decision 

1 On 11 July 2006 Anthony & Sons Pty Ltd trading as Oceanic Cruises (“the employer”) filed an application under the 
Occupational Safety and Health Act 1984 (“the Act”) seeking a s 51A review of the decision of the WorkSafe Western 
Australia Commissioner (“the WorkSafe Commissioner”) relating to Improvement Notice 70015052 (“the notice”) before the 
Occupational Safety and Health Tribunal (“the Tribunal”).  The application by the employer to the Tribunal sought to cancel 
the operation of the notice.  The WorkSafe Commissioner sought to affirm the decision she had made in reviewing the notice.   

2 In November 2005 the MV Sea Cat was berthed at Rottnest Island, loading passengers’ luggage prior to its journey back to 
Fremantle.   

3 The vessel has a Hiab crane mounted at the rear of the upper deck.  The crane is used to load/unload crates of luggage from the 
vessel.  In the course of loading one of the crates, the crane and part of the deck of the vessel were dislodged.  Since that 
incident the WorkSafe Commissioner has undertaken an investigation, in the course of which, three improvement notices have 
been issued, the most recent on 2 June 2006. 

4 Following the crane incident on the MV Sea Cat in November 2005 the crane was removed from the vessel and modified 
before being replaced on the deck and put back into service. 

Background 

5 The original notice, to which this further review relates, was issued by Mr Stuart Hawthorn a senior inspector with the 
WorkSafe Commissioner, on 2 June 2006.  The notice related to modifications that had been made to the crane following the 
incident in November 2005: 
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“Occupational Safety and Health Act 1984 (Section 48) 
IMPROVEMENT NOTICE 

 70015052 
Anthony and Sons Pty Ltd 
T/A Oceanic Cruises 
PO Box 6849  PERTH  BC 6849 

1. In relation to: A Hiab crane Model 045 located on the rear deck of the MV Sea Cat 

at JETTY ROTTNEST ISLAND 6161 on 02 Jun 2006. 

I have formed the opinion that you are contravening regulation 4.39 of the Occupational Safety and Health 
Regulations 1996 and the grounds for my opinion are: The design of the Hiab crane located on the rear deck of 
the vessel Sea Cat has been modified in that the base of the crane has been modified and welding has been 
carried out on the boom structure of the crane.  Adequate assessment does not appear to have been carried out 
to assess the continued safety of the crane. 

You are required to remedy the above by no later than 16 Jun 2006 at 1800 hours. 

2. You are directed to take the following measures: Regulation 4.39 as attached to this Notice and the provisions 
of Regulation 4.39(a)(b) an (sic) (c) must be complied with.  In particular the design limits of the modified 
crane must be establish (sic) by the manufacturer or a competent person.  Welding procedures carried out on the 
structure of the crane must be approved by the crane manufacturer or a competent person. 

Received by Ms Liz Calabrese Date 02/06/2006 

Signature of recipient (signed) 

Workplace contact name 

Inspector HAWTHORN STUART” 

6 Following the issuance of the notice by the senior inspector, the employer sought a review of the notice by the WorkSafe 
Commissioner under s 51 of the Act.  Following her review the WorkSafe Commissioner advised the employer of her decision 
affirming the content of notice with some modification to the operative date.  The WorkSafe Commissioner’s decision was 
forwarded to the employer by way of correspondence: 

  

“Captain Peter Douglas 

Comp-Pete Marine Consultants 

Unit 10, Kings Park Road 

WEST PERTH    WA   6005 

Fax:  9322 2088 

Dear Captain Douglas 

REVIEW OF IMPROVEMENT NOTICE NO. 70015052 

In response to your request of 12 June 2006, the above improvement notice has been reviewed and in accordance with 
Section 51 of the Occupational Safety and Health Act 1984.   

Your letter refers to correspondence dated 19 May 2006 and a facsimile dated 10 June 2006, relating to a previous 
improvement notice, no 70013622, for which you have returned a compliance slip.  As you have sought a review of 
improvement notice no 70015052, I have considered the matters relevant to that notice.  That is, I have considered 
matters relating to the Hiab crane located at the rear deck of the MV Sea Cat and the requirements under Regulation 4.39 
of the Occupational Safety and Health Regulations 1996. 

Regulation 4.39 requires that: 

 “if, the design of existing plant at a workplace is altered then a person who, at the workplace is an employer, the 
main contractor, a self-employed person, a person having control of the workplace or a person having control of 
access to the workplace must ensure that – 

(a) the design alteration is assessed for any risk of injury or harm occurring as if it were an original design; 

(b) the alteration to the plant is done by a competent person; and 

(c) before the plant is returned to service, it is inspected and tested by a competent person having regard to 
the design specifications for the design alteration”. 

 Senior Inspector Hawthorn’s investigations have found that the Hiab crane has been substantially altered in that the original 
foundation beams have been removed, the front portion of the cast steel base of the crane has been machined away and a 
manual jib has been installed on the crane, which increases the working radius of the crane. 
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 You have not provided any information that demonstrates that the design alteration has been assessed for risk of injury or 
harm, that the alterations were done by a competent person or that, before it was returned to service, that it was inspected 
and tested by a competent person, as required by Regulation 4.39.  Inspector Hawthorn made substantial enquiries into 
this matter and he was referred to Saraceni Engineering Group Pty Ltd.  I am informed that they had conducted a test, 
which indicated that the grade of material used in the foundation bolts was adequate for the safe working load.  While the 
engineer’s calculations prove the integrity of the foundation bolts, I am informed the calculations did not address the 
matter of: 

(a) the integrity of the cast base; 

(b) the integrity of the jib extension piece; 

(c) the adequacy of the deck foundation; 

(d) the method of installing the foundation bolts; and 

(e) the welding procedures used to reattach the lugs to a section of the jib. 

 As the crane has been substantially modified, it is my view that a full engineering assessment should have been obtained to 
provide detailed information on the safety of the structure of the crane as a whole, including the points outlined above.  
The abovementioned enquiries by Inspector Hawthorn failed to find any evidence of this having been done.   

 The notice has been issued in relation to a requirement to obtain adequate safety assessments to meet the requirements under 
Regulation 4.39.  In meeting these, as the notice directions identify, the design limits of the modified crane must be 
established by the manufacturer or a competent person and the welding procedures carried out on the structure of the 
crane must be approved by the crane manufacturer or a competent person. 

 Having considered your submission and the circumstances in which the notice was issued, I have decided to affirm the content 
of the notice.  As the notice has been suspended while under review, I am prepared to grant you further time in which to 
comply and agree to modify the date to 10 August 2006.   

 For the information of your employees, you are directed to display a copy of this letter and the notice it modifies in a 
prominent place at any workplace affected by the notice.   

 Yours sincerely 

 Nina Lyhne 

 WorkSafe Western Australia Commissioner 

 7 July 2006 

 CC: Mr Tony Di Latte, Oceanic Cruises, Fax 9325 1181” 

7 The employer and the WorkSafe Commissioner submitted a statement of agreed facts at the commencement of proceedings: 

“1. Anthony & Sons Pty Ltd (“the Applicant”) owns a marine vessel known as the MV Seacat – (“the Vessel”); 

2. A Hiab Crane (“the Crane”) is mounted on the upper deck at the rear of the Vessel; 

3. WorkSafe Inspector Hawthorn issued Improvement Notice number 70015052 on 2 June 2006 in connection 
with modifications made to the Crane; 

4. The deck of the Vessel where the Crane has been mounted has been modified to accommodate the mounting 
and installation of Crane; 

5. The Applicant fitted a jib extension to the Crane; 

6. The Applicant is the employer of people who work on the Vessel.  

(signed) P. Douglas (signed) R. Vines 

Name:  Name:  R. Vines 

On behalf of the  On behalf of the 

Applicant Respondent” 

8 In the course of proceedings the WorkSafe Commissioner made application to the Tribunal for an order that the employer pay 
the WorkSafe Commissioner’s total expenses in obtaining the services of Mr Simms as an expert witness.  The employer 
opposed the application. 

Employer’s Submissions and Evidence 

9 The employer called evidence from Mr Simon Cuthbert, an inspector with the WorkSafe Commissioner.  Mr Cuthbert testified 
that on one occasion he accompanied Mr Hawthorn to an interview at a workshop in Henderson and acted as an assistant 
during interview proceedings that formed part of the investigations into the employer’s workplace.   
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10 During cross-examination Mr Stuart Hawthorn testified that it had been difficult to assess the weight of the crate at the time 
that the crane had fallen.  Mr Hawthorn testified the contents of the crate had fallen in the water and people who were able to 
retrieve their luggage had done so.  To then assess what the weight of the crate was at the time the crane actually fell was 
almost impossible.  In cross-examination Mr Hawthorn testified that it was unclear as to what occurred first: 

“With my consultation with having the metallurgist’s report, Mr Martin Simms’ assessment, we think that the deck gave 
way.  It’s a case of which happened first, did the deck break first; did the bolts break first?  It’s very difficult to assess 
and determine that exactly.” 

(Transcript page 19) 

11 In cross-examination Mr Hawthorn testified he issued a notice during December 2005 in response to the collapse of the crane 
on the MV Sea Cat.   

12 The employer submitted that on 24 July 2006, Mr Hawthorn was still demanding an interview with Mr Di Latte in order - 

“to provide information in a record of interview pertaining to the matters surrounding the occasion where a crane became 
detached from the rear upper deck of the Sea Cat whilst the crane was in service on 27th November 2005”. 

(Applicant’s written submissions ) 

13 The employer submitted that three Improvement Notices had been issued between 1 December 2005 and 2 June 2006 and that 
each Notice was different.  It was the employer’s submission that the first two such notices issued contained the statement that 
Mr Hawthorn was of the opinion that a contravention of the Act had occurred and that this contravention was likely to 
continue.  The employer submitted that at the time of issuing the improvement notice in 2005 the crane had been removed 
from the vessel and was being stripped down in Henderson and it was therefore impossible for Inspector Hawthorn to claim 
that he could support an opinion that the contravention would continue or be repeated.  At all times the employer claimed the 
testing by Saraceni Engineering Group Pty Ltd constituted compliance with the notice issued by the WorkSafe Commissioner, 
particularly as the company had tested a safe working load on the crane to 400kgs: 

“SARACENI MEMORANDUM 

Engineering Group Pty Ltd 

To: Oceanic Cruises 

Attention: Tony Dilatte 

Copy to: 

From: Peter Tomsett 

Subject: Boat Crane Safe Working Load Test 

Tony, 

Further to our performance testing this morning the 22nd of December 2005 we confirm that under the requirements of 
Australian Standard AS1418.1-2002 that the boat crane has a Safe Working Load = 400kg. 

We acknowledge that there is the possibility of increasing this load, but his (sic) would require further testing of the crane 
at larger loads. 

Please do not hesitate to raise any further queries you have. 

Regards 

SARACENI ENGINEERING GROUP 

Peter Tomsett 

Project Engineer 

B.Eng (Civil/Structural)” 

(Exhibit No. Oceanic Cruises 3) 

14 The employer submitted that the MV Sea Cat continued to operate from 27 November 2005 virtually without interruption and 
all luggage was handled by the crew of the vessel.  It was submitted by the employer that the safe working load certificate 
issued by Saraceni Engineering Group Pty Ltd was never questioned until August 2006. 

15 The employer submitted that the assertion by the WorkSafe Commissioner that the employer was “obstructive” and delayed 
the efforts to finalise the matter is at odds with the known facts: 

“(1) That between December 2005 and 14 May 2006 there were no communications from WorkSafe on the matter. 

(2) Three interviews were demanded by WorkSafe; one with Mr Gregory Clark, the Chief Engineer and driver of 
the crane at the time of the incident; another with Mr Peter Boswell, a contractor to Oceanic Cruises Pty Ltd 
who stripped the crane down immediately after the incident and a third with Mr Giovanno Prospero, a deckhand 
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onboard the MV Sea Cat on the day of the incident.  The first interview (Mr Clark) was conducted in 
December 2005, the second interview (Mr Boswell) was held on 2 June 2006 and the final one (Mr Prospero) 
took place on 10 June 2006.” 

(Employer’s submissions) 

The employer submitted that no evidence was presented from these three witnesses. 

16 The employer submitted that evidence had been given by Inspector Hawthorn that he consulted with the Department of 
Planning and Infrastructure (“DPI”) on the suitability of the structure supporting the crane after it was re-instated on the upper 
deck of the vessel.  The employer submitted that a surveyor from the DPI did inspect the vessel but he was not called to give 
evidence nor was his report tendered to the Tribunal.  On the written submission of the employer, it was submitted that this 
outcome could and should be interpreted by the Tribunal to mean that the DPI were satisfied that the structure supporting the 
crane was “adequate” for the known task of lifting a maximum load of 400 kgs. 

17 It was submitted by the employer that the WorkSafe Commissioner views the notice as a means of continuing the dispute that 
the matter should have been resolved many months ago.  The employer submitted that no evidence was presented as to how, 
where, when and by whom the cast base of the crane had been modified.  The employer submitted that it was not stated that 
the employer had modified the design of the crane at any time during the seven years.  The employer therefore submitted that 
r 4.39 should not apply. 

18 The employer submitted that the referral of this matter to the Tribunal was based solely on what had become a “never ending 
saga”.  The employer submitted this was a “vendetta” by the WorkSafe Commissioner against the employer and their staff. 

19 In the course of the evidence given by Mr Di Latte the Managing Director of the employer he was asked a series of questions 
by the Tribunal relating specifically to the decision of the WorkSafe Commissioner conveyed to the employer on 7 July 2006 
(op cit).  Specifically Mr Di Latte informed the Tribunal with respect to the integrity of the cast base, the integrity of the jib 
extension piece, the adequacy of the deck foundation, the method of installing the foundation bolts and the welding procedures 
used to re-attached the lugs to a section of the jib there were no difficulties with any of those matters being assessed. 

“Can you inform the Tribunal, because it’s - - whether you have any difficulties with those matters being assessed?---No. 
I have - -  

You don’t?---I have no problem to - - for any of those to be assessed.  

Thank you. I will have that document?---Yeah. I have no problem to assess it - - for anybody to assess that.  

You don’t have any difficulty at all?---No.  

Thank you. Do you have any difficulty paying for that to be assessed?---Well, when it comes to that point I - - I need to 
be informed of what consisting of, and who’s doing it or whatever, yeah.  

Thank you?---I still like to be informed of that, yeah.” 

(Transcript page 145) 

20 Evidence was introduced by the employer from Mr Tomsett of Saraceni Engineering Group Pty Ltd.  Mr Tomsett testified that 
the company had issued the safe working load certificate relating to calculations he had undertaken on behalf of the employer 
in December 2005.  Mr Tomsett testified these calculations were based on the Australian Standard 1418 and were undertaken 
to determine the strength of bolts needed to secure the base of the crane to the vessel.  The witness testified the calculations 
were forwarded to the WorkSafe Commissioner late 2005 or early 2006 and were never queried.  In cross-examination Mr 
Tomsett testified he was unaware of the type of washer or the manner of tightening of bolts to the deck of the vessel. 

WorkSafe Commissioner’s Submissions and Evidence 

21 On 2 June 2006, a senior inspector with the WorkSafe Commissioner, Mr Stuart Hawthorn, issued the most recent notice to 
the employer on modifications made to a Hiab crane mounted on the upper rear deck of the vessel MV Sea Cat owned by the 
employer.  In the opinion of Mr Hawthorn the crane is an item of “plant” for the purposes of the Act and associated 
regulations: 

 “4.39. Duties of certain persons when design of plant is altered  

 Without limiting regulation 4.11, if the design of existing plant at a workplace is altered then a person 
who, at the workplace is an employer, the main contractor, a self-employed person, a person having 
control of the workplace or a person having control of access to the workplace must ensure that —  

 (a) the design alteration is assessed for any risk of injury or harm occurring as if it were an 
original design; 

 (b) the alteration to the plant is done by a competent person; and  

 (c) before the plant is returned to service, it is inspected and tested by a competent person 
having regard to the design specifications for the design alteration.” 

(Occupational Safety and Health Regulations 1996) 
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22 Mr Hawthorn testified there had been modifications to the design of the crane, namely modifications made to the base and 
welding work carried out to the boom of the crane without adequate assessment of the continued safety of the crane.  
Mr Hawthorn testified that he has been working for the WorkSafe Commissioner for approximately 21 years and that his role 
involved inspection of workplaces, investigation of accidents and incidents.   

23 Mr Hawthorn testified that he began an investigation on the MV Sea Cat in late November, early December 2005 and that he 
had collected information as time went on.  After reviewing the file towards the end of May 2006, Mr Hawthorn came to the 
conclusion that there were five areas of concern relating specifically to the crane mounted on the rear deck of the MV Sea Cat.  
Mr Hawthorn testified the concerns about the crane modifications that lead to the issuing of the notice.  These concerns were: 

a. the deck of the Sea Cat had been modified and Mr Hawthorn was unable to find any calculations or anybody 
that could say that that was an acceptable repair;   

b. the steel base of the crane had been modified, in that the two beams which form part of a higher crane had been 
removed and discarded and the cast steel base had been modified in that the front of the base had been 
machined off flat;   

c. the mechanic or contractor who installed the bolts had confirmed with Mr Hawthorn he carried out a simple 
installation without regard for the tightening process; 

d. the manual extension of the jib appeared to have been manufactured by someone other than Hiab (the original 
crane manufacturer) and Mr Hawthorn could find no calculations or any detail to substantiate the extension was 
an acceptable modification; and 

e. the lugs had been welded onto the second hydraulic extension and the welding of those lugs, when 
Mr Hawthorn spoke to the manufacturer, were unacceptable as the process had not involved a proper welding 
procedure. 

Mr Hawthorn testified: 
“So based on those five items I wrote the notice against regulation 4.39 because I felt that this crane had not been - - did 
not comply with that in that no engineering assessments have been done.  I would also add that they also talk about a 
competent person having to inspect and carry out testing and I didn’t feel that the testing that had been done had been 
done acceptably.” 

(Transcript page 13) 
24 Mr Hawthorn testified that he had a witness statement from the contractor who installed the holding down bolts and 

Mr Hawthorn had found that the contractor: 
“had just tightened the bolts up.  He hadn’t pre-stressed them, and there was no real engineering consideration about 
installing those bolts.”   

(Transcript page 14) 
Mr Hawthorn testified that the same contractor also did the welding himself.  Mr Hawthorn gave evidence that he asked the 
contractor: 

“what instruction he had taken in terms of engineering welding had been done and he said he - - all he had done is just 
welded it up.  I asked him what his qualifications were and he said he didn’t have any - - he used to be a coded welder, 
but that was many years ago, and he had no specific qualifications for welding.” 

(Transcript page 14) 
25 Mr Hawthorn testified that he had spoken to Mr John Sands, a salesman for WA Truck Machinery selling Hiab cranes, who 

had looked at the jib extension and had stated that it was not manufactured by Hiab. Mr Hawthorn then issued the notice to the 
respondent.  Mr Hawthorn gave evidence that he had consulted Mr Martin Simms, a chartered consulting engineer. 

26 Mr Simms, a chartered consulting engineer was called by the WorkSafe Commissioner to give evidence in relation to the test 
that had been carried out by Saraceni Engineering Group Pty Ltd.  Mr Simms testified that: 

“The purpose of a performance test is purely a functional test of a crane.  The code – - and - - and Mr Tomsett did imply 
that the code almost gives you that as an alternative, when in fact that’s not correct.  The code simply requires that you do 
the performance test in addition to the other things.  Specifically, the code requires that you design the structure of the 
crane in accordance with one of two structural standards for - - for designs of - - for design of mechanical structures.  It – 
a test in no way exonerates you from doing that first step.  The test is nothing more than a functional test to show that the 
crane does, in fact, work. 
So, in view of the modifications which you know have been carried out to this crane, where does that leave, in your mind, 
the assertion in this memorandum that the crane complies, or under the requirements of AS1418.1 that the crane has a 
safe working load of 400 kilograms?--Based on the evidence that Mr Tomsett gave, and my understanding of what he was 
saying, what he was saying was that doing a test and then applying a safety factor –and he wasn’t very specific about 
where that safety factor actually came from, he - - he indicated it was based on the standard – doesn’t satisfy the 
requirements of the standard.  It follows that a certificate issued on that basis doesn’t meet the requirements of the 
standard either.  From an engineering point of view, it - - it’s very dangerous, if you like, to issue a certificate when as an 
engineer you haven’t checked the structure in accordance with normal principles.” 

(Transcript pages 122-123) 
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27 Mr Lavender, service manager with WA Truck Machinery testified that the modified crane, the subject of the notice, was a 
Hiab model 045.  Mr Sands a salesman with the same company whose principle task is selling Hiab cranes also testified that 
this was a Hiab crane that had received significant modifications. 

28 The power for a WorkSafe Inspector to issue an Improvement Notice is provided for under s 48 of the Act.  Specifically 
s 48(2) of the Act provides as follows: 

  “(2) An improvement notice shall —  

 (a) state that the inspector is of the opinion that the person —  

 (i) is contravening a provision of this Act; or 

 (ii) has contravened a provision of this Act in circumstances that make it likely that the contravention 
will continue or be repeated; 

 (b) state reasonable grounds for forming that opinion; 

 (c) specify the provision of this Act in respect of which that opinion is held; 

 (d) specify the time before which the person is required, to remedy the contravention or likely 
contravention or the matters or activities occasioning the contravention or likely contravention; and 

 (e) contain a brief summary of how the right to have the notice reviewed, given by sections 51 and 51A, 
may be exercised.” 

29 The WorkSafe Commissioner submitted that based on the requirements of s 48(2) in particular the notice specified: 

a. That in the opinion of Inspector Hawthorn the employer was contravening r4.39 of the Occupational Safety and 
Health Regulations 1996 (“the Regulations”): s 48(2)(a)(i) of the Act; 

b. That the grounds on which the opinion was based were: 

modifications to the design of the crane, namely modifications made to the base of and welding work 
carried out to, the boom of the crane, without adequate assessment of the continued safety of the crane: 
s 48(2)(b) of the Act; 

c. That the opinion was held in respect of r4.39 of the Regulations: s 48(c) of the Act; 

d. That the applicant was required to remedy the contravention by 16 June 2006: s 48(2)(d) of the Act.  This time 
has since been extended to 10 August 2006 by the WorkSafe Commissioner; and the notice contained a brief 
summary of the manner in which the appeal/review provisions could be exercised by the employer pursuant to 
s 51 and s 51A of the Act. 

WorkSafe Commissioner – Witness Expenses 

30 At the commencement of the second day of hearing into this matter the WorkSafe Commissioner gave notice it intended to 
seek an order from the Tribunal for expenses, specifically for the provision of expert evidence given by Mr Simms on the 
implications that each of the alterations to the crane had made to the safe working capacity of the crane on the MV Sea Cat.  
The WorkSafe Commissioner submitted that Mr Simms’ evidence before the Tribunal was directly relevant and of importance 
in providing insight into the implications associated with alterations made to the crane by the employer.  The WorkSafe 
Commissioner submitted they were put to considerable additional expense by the need to have Mr Simms attend a second day 
of hearing by the Tribunal.   

31 The respondent sought an order from the Tribunal that the employer pay the WorkSafe Commissioner’s: 

- total cost of obtaining the professional services of Mr Simms (an expert witness for the WorkSafe 
Commissioner) just over $3,000, including his attendance at both hearing days.  

In the alternative: 

- The additional expense of Mr Simms attending the second day of hearing, a cost of $1,000.  

32 The WorkSafe Commissioner submitted that under s 27(1)(c) of the Industrial Relations Act 1979, the Tribunal has the power 
to require a party to pay such costs as specified in any order, including expenses of any witness.  The provision does not 
extend or allow for the payment of any services by a legal practitioner or agent.    

33 The WorkSafe Commissioner submitted there was additional expense given that Mr Simms was required to attend a second 
day of hearing on 15 August 2006 through the neglect by the employer to indicate to the WorkSafe Commissioner at the 
directions hearing which witnesses it would call.  The WorkSafe Commissioner submitted that the failure of the employer to 
call its own engineer from Saraceni Engineering Group Pty Ltd on the first day of the hearing into the matter was indicative of 
the employer to apply a level of some seriousness to proceedings.  The WorkSafe Commissioner submitted the Tribunal ought 
take this into consideration when considering whether to exercise its discretion pursuant to s 27(1)(c ). 

Employer – Witness Expenses 

34 The employer opposed the s 27(1)(c) application by the WorkSafe Commissioner, submitting that three persons gave evidence 
relating to cranes on behalf of the WorkSafe Commissioner; namely Mr Simms, Mr Lavender and Mr Sands.  The employer 
submitted that it was strange that the WorkSafe Commissioner was claiming costs only for Mr Simms’ attendance.   



3330 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86 W.A.I.G. 
 

35 The employer submitted that the first time the validity of the Saraceni Engineering Safe Working Load Certificate was 
questioned by the WorkSafe Commissioner was late on 7 August 2006 (the day before the hearing) which by then was too late 
for the employer to arrange for an expert from that company to provide evidence at the hearing.  The employer made 
application at the conclusion of the hearing before the Tribunal on 8 August 2006 to submit further evidence from Mr Tomsett 
of Saraceni Engineering Group Pty Ltd.  That application was granted by the Tribunal and is a matter that ought be taken into 
consideration by the Tribunal. 

Tribunal Findings – Witness Expenses 

36 The Tribunal has considered the submissions of each of the parties on the application by the WorkSafe Commissioner for an 
order for the professional expenses of Mr Simms attending the Tribunal proceedings as a witness to be paid by the employer.   

37 The authority often followed in proceedings of this nature is that of Denise Brailey v Mendex Pty Ltd t/a Mair and Co 
Maylands (1992) 73 WAIG 26.  In this decision the Full Bench of the Western Australian Industrial Relations Commission 
determined that costs are generally not awarded unless there are exceptional circumstances.  The power to order expenses is to 
be exercised with a good degree of restraint and for an order to issue awarding expenses is generally considered to be rare.  
However in the matter before the Tribunal I am not being asked to determine the issue in relation to costs but rather the 
professional expenses associated with an expert witness attending proceedings.  Whether the WorkSafe Commissioner chooses 
to bring evidence in defence of the proceedings brought by the employer is a decision only the WorkSafe Commissioner can 
make. 

38 Section 27(1)(c) of the Industrial Relations Act 1979 empowers the Commission and by virtue of s 51 of the Act, the Tribunal 
to: 

“(c) order any party to the matter to pay to any other party such costs and expenses including expenses of witnesses 
as are specified in the order, but so that no costs shall be allowed for the services of any legal practitioner, or 
agent;”   

39 The Tribunal, in exercising its discretion, finds in these proceedings there was nothing exceptional or rare which would 
warrant an order issuing for the expenses of Mr Simms appearing as a witness to be paid by the employer and I find 
accordingly.  In making this decision under s 27(1)(c) the Tribunal notes that such expenses ought not be awarded except in 
extreme cases where an applicant or respondent has demonstrated that an application has been frivolously or vexatiously 
instituted or defended.  In this matter the Tribunal does not consider that the employer has acted frivolously or vexatiously.  
The Tribunal finds that the WorkSafe Commissioner’s claim for witness expenses is without merit and in making this decision 
a factor taken into account has been the Tribunal received no evidence as to Mr Simms’ expenses other than assertions made 
from the bar table. 

Tribunal Findings 

40 The Tribunal has considered the views of the employer and the WorkSafe Commissioner as expressed in proceedings and 
provided by way of written submissions. 

41 With the consent of both parties I inspected the workplace and in particular the location and aspects associated with the crane 
on the MV Sea Cat.  The Tribunal viewed the area in the vicinity of the crane.  Persons employed by the employer 
demonstrated the use of the crane in normal operations in as much as was possible without the crane’s crates being filled with 
luggage.  The Tribunal thanks both parties for their assistance and Captain Douglas in particular for permitting the Tribunal to 
undertake these inspections. 

42 The requirement for the Tribunal in matters such as this is to: 

 “(5) On a reference under subsection (1) the Tribunal shall inquire into the circumstances relating to the notice 
and may —  

 (a) affirm the decision of the Commissioner; 

 (b) affirm the decision of the Commissioner with such modifications as seem appropriate; or 

 (c) revoke the decision of the Commissioner and make such other decision with respect to the notice as 
seems fit, 

 and the notice shall have effect or, as the case may be, cease to have effect accordingly.” 

43 The Tribunal has had the benefit of listening to a number of witnesses from the employer and the WorkSafe Commissioner.  
Mr Di Latte appeared reluctant at times to deal directly with simple issues, counting against the credibility of his evidence in 
general.  I do not consider the credibility of any other witness was damaged.  The evidence of Mr Tomsett of Saraceni 
Engineering Group Pty Ltd was honestly given however his knowledge of the crane on the MV Sea Cat, its history and 
associated technical issues raised in cross-examination appeared somewhat limited.  The Tribunal is required to put into the 
evidentiary matrix findings of fact and assessments of credibility.  In this case the Tribunal accepts the evidence of the 
WorkSafe Commissioner in preference to that of the employer.   

44 The Tribunal finds that the employer had clearly been informed by the WorkSafe Commissioner of concerns regarding the 
crane on the MV Sea Cat as early as 2005.  There have been substantial claims on the part of the employer on the issue of 
apparent delay from the issuance of the first notice in December 2005 through to the notice that is currently before the 
Tribunal.  Whilst that issue is not a matter currently before the Tribunal the time period has been lengthy and the Tribunal 
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finds this has had a direct impact on the employer’s response to the notice currently before the Tribunal.  The Tribunal finds 
that there has been, in relation to the events leading up to the issuance of the notice (op cit) and the s 51 review by the 
WorkSafe Commissioner (op cit), a diminution of the relationship between the employer and the WorkSafe Commissioner  

45 The Tribunal finds that the s 51 decision of the WorkSafe Commissioner ought be affirmed with modification to the required 
compliance date yet to be determined.   

46 The Tribunal heard, in the course of proceedings, that the employer consents to the modified sections of the crane located on 
the upper deck on the MV Sea Cat being assessed for any risk of injury or harm ensuring inspection and testing is undertaken 
by a competent person. 

47 The Tribunal advises of its intention to issue a Minute of Order reflecting these reasons for decision.  Before doing so the 
Tribunal requires that representatives of the WorkSafe Commissioner and the employer meet to discuss a person or 
organisation considered competent for carrying out an assessment on the modifications that have been made to the crane on 
the MV Sea Cat.  The parties will have regard in those discussions to four specific issues: 

1. Regulation 4.39 (op cit) and the obligations contained within the provision required of the employer. 

2. The definition of competent person from the Occupational Safety and Health Regulations 1996: 

  ““competent person”, in relation to the doing of anything, means a person who has acquired 
through training, qualification or experience, or a combination of those things, the knowledge and 
skills required to do that thing competently;”:- 

3. The specific issues detailed by the WorkSafe Commissioner in her correspondence to the employer of 
7 July 2006 (op cit) as being modifications to the crane requiring inspection and testing by a competent 
person: 

a. the integrity of the cast base; 

b. the integrity of the jib extension piece; 

 c. the adequacy of the deck foundation; 

 d. the method of installing the foundation bolts; and 

 e. the welding procedures used to reattach the lugs to a section of the jib. 

4. The appropriate compliance date having regard for the need to ensure the health and safety of employees 
in and around the plant and the travelling public particularly given the summer months are approaching.   

48 The parties will have 14 days from the issuance of these reasons for decision to respond in writing to the Tribunal on the 
outcome of the discussions between the parties.  Thereafter the Tribunal will issue a Minute of Order reflecting its 
determination having had regard for the views of the employer and the Worksafe Commissioner. 
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