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Reasons for Decision 
THE ACTING PRESIDENT: 
The Appeal 
1 This is an appeal instituted under s49 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  It is an appeal against 

a decision of the Commission, comprised by an order made on 28 June 2006.  The decision which was made by the 
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Commission was the determination of an application by the respondent instituted under s29(1)(b)(i) of the Act seeking a 
remedy in respect of his alleged harsh, oppressive or unfair dismissal from employment by the appellant.   

2 In the order, the Commission firstly declared the respondent was harshly and unfairly dismissed by the appellant on 11 July 
2005.  Secondly, the Commission declared that reinstatement was impracticable.  Thirdly, the Commission ordered the 
appellant to pay within seven days of the date of the order, as and by way of compensation, the amount of $11,739.91 to the 
respondent, less any taxation that may be payable to the Commissioner of Taxation.  The reasons for decision of the 
Commission had been delivered on 19 June 2006. 

3 The appeal questions both the declaration of the Commission that the respondent was harshly and unfairly dismissed and also 
the amount of compensation ordered to be paid.   

4 The appellant properly acknowledges that the declaration by the Commission that the respondent was unfairly dismissed was a 
discretionary decision, involving an evaluative judgment.  Accordingly, this declaration can only be set aside on appeal if it is 
infected with the type of error outlined in House v The King (1936) 55 CLR 499 at 504-505 and applied many times by the Full 
Bench.  (See, for example, Sealanes (1985) Pty Ltd v Shop, Distributive and Allied Employees Association of WA and Others 
(2005) 86 WAIG 5 at [81]-[84]).   

General Factual Background 
5 The evidence at the hearing established the following.  The appellant was engaged in the business of providing bus transport in 

the Albany region.  This included school bus services on what was known as orange bus lines.  Other bus services on what 
were called blue bus lines were also provided by the appellant.  The respondent worked for the appellant as a bus driver 
between 24 October 1988 and 11 July 2005.   

6 For many years the respondent had been engaged to drive buses for the appellant on the orange line.  This meant that he drove 
buses for the appellant only on scheduled school days during school terms.  Additionally, on each scheduled school day other 
than Tuesdays, the respondent cleaned buses for the appellant.  The evidence at the hearing was that ordinarily during the 
school term the respondent worked 35 hours per week for the appellant.  This was made up of four days of five hours cleaning 
duties and five days of approximately three hours driving duties.   

7 The respondent was paid as if a casual employee in that he did not receive paid annual leave, sick leave or public holidays and 
received a casual loading in his rate of pay.   

8 The bus driving duties of the respondent were remunerated at a greater rate than the cleaning duties.   
9 It was agreed by the parties that the respondent’s employment was covered by the Transport Workers’ (Passenger Vehicles) 

Award No R47 of 1978 (the award).  The payment of the respondent for his bus driving duties was however in accordance with 
an agreement with the Public Transport Authority regarding contracted country school bus services.  The effect of this was that 
those drivers employed by the appellant who drove on the orange bus lines were paid at a higher rate than those on the blue bus 
lines.  Also the orange line bus drivers were paid a minimum of four hours per day for bus driving in accordance with the 
agreement.   

10 Not all of the bus drivers who worked for the appellant in the Albany region were engaged to wash buses.  The respondent’s 
hours for cleaning overlapped with the minimum time payment for bus driving which meant that some of his cleaning duties 
were paid at the bus driving rate in accordance with the minimum hours requirement.  The respondent had been driving what 
was known as the Grasmere run, one of the orange bus lines, for approximately seven years prior to the cessation of his work 
for the appellant.   

The Hearing and Decision at First Instance 
11 At the hearing there were only two witnesses.  The respondent gave evidence in support of his application.  The appellant 

called one witness, Mr Ian Harris who was the manager of the appellant and the supervisor of the respondent.   
12 It was common ground at the hearing that the respondent had last worked for the appellant on 1 July 2005.  This was on the 

last day of a school term.  He was then due to work again at the commencement of the next school term.  However, before this 
eventuated Mr Harris telephoned the respondent on 11 July 2005.  During that conversation Mr Harris advised the respondent 
his services would not be required for the following term.  This was both for his bus driving and cleaning duties.   

13 At first instance the appellant’s primary argument was that the respondent had not been dismissed.  It was argued his 
employment had ended by the effluxion of time, as he had been engaged as a casual employee over a series of short term 
contracts which spanned the duration of the school term.  The Commission rejected this contention.  Significantly, there was 
no appeal against this aspect of the decision at first instance.   

14 The appellant also argued at first instance that the respondent was a casual employee.  It seems that the appellant argued that 
this was relevant to the question of whether there had been a dismissal and also, independently of that argument, whether the 
dismissal of the respondent had been unfair.  A casual employee could, under the award, be terminated without notice.  The 
Commission at first instance also rejected this contention and found that the employment of the respondent “was not that of a 
casual”.  (Reasons at [16]).  The Commissioner found the respondent’s employment “sits more comfortably with the definition 
of a part-time worker in the award”.  (Reasons at [13]). These findings of the Commission are challenged by the grounds of 
appeal.   

15 The Commission found that the respondent had been summarily dismissed on 11 July 2005.  The Commission found the 
respondent was “dismissed without notice and the only reason given was that he had refused to drive the Blue line run on 
27 June 2005”.  (Reasons at [22]).  The appellant’s agent accepted on the hearing of the appeal that this accurately summarised 
the evidence.  The circumstances leading to what occurred on 27 June 2005 will be later considered. 

16 At paragraph [23] of his reasons the Commissioner said that the failure of the respondent to drive the blue bus line route on 
27 June 2005 was not sufficient reason to dismiss him after long and good service.  The Commissioner referred to Undercliffe 



86 W.A.I.G.                                         WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     3353 
 

Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 
(1985) 65 WAIG 385 and found the dismissal of the respondent to be harsh and unfair.   

17 There was some divergence between the evidence of the respondent and Mr Harris as to what happened on and leading up to 
27 June 2005.  In the context of his discussion of the evidence relevant to the series of contracts issue, the Commissioner said 
at paragraph [20]:- 

“I should add that where there is any conflict between the evidence of [the 
respondent] and Mr Harris, I would unreservedly accept the evidence of [the 
respondent] over that of Mr Harris.” 

18 It was submitted by the appellant’s agent that this finding, because of the place where it appeared in the reasons of the 
Commissioner, was confined to any conflict between the evidence of the respondent and Mr Harris about the series of 
contracts issue.  I do not accept this argument.  Although this was the context within which the finding was made, it is very 
general in its terms, in referring to “any conflict between the evidence”.  From the words used, it was a finding, in my opinion, 
which applied generally to the evidence, but which the Commissioner decided to make plain at that particular point of his 
reasons.   

19 The evidence relevant to what happened on 27 June 2005 is as follows.  As stated, the respondent’s evidence was that he had 
driven the Grasmere orange bus run for about seven years.  In the school term which concluded on 1 July 2005 the appellant 
had taken paid long service leave and then returned to work, about 2 weeks before the end of term.  (T17).  After his return, the 
respondent was told by Mr Harris that he was not to continue driving on the Grasmere run.  Another driver was to do that run.  
This driver had been trained to do the run whilst the respondent had been on long service leave.  The respondent was to do a 
blue line bus run. 

20 Mr Harris’ evidence was that the decision to take the respondent off the Grasmere run was because he wanted the bus which 
was being used to do that run to be available to do school specials during the day.  This was said to be because it was the 
largest bus and one which was available to do school specials because the Grasmere run finished early in the day and did not 
need to commence at the end of the day until later than other buses on the orange line.  School special services were those 
involving excursions or other trips which occurred from time to time.  Mr Harris said that the respondent could not continue to 
do the Grasmere run and the school specials of the Grasmere run bus because of his cleaning duties.   

21 Mr Harris said he did not offer the respondent to do the special bus run because it would involve a drop in pay for him.  His 
evidence did not however fully explain why the respondent was not offered some other orange bus run and was to be given a 
blue bus run at a lower rate of pay instead.  Mr Harris’ evidence was that there were 17 orange line bus runs. 

22 Mr Harris said he told the respondent on 17 June 2005 that he would be moved from the Grasmere run and that he was to 
commence driving a blue bus line on 27 June 2005.  On that date however the respondent did not arrive at work to drive the 
blue bus he had been allocated.  A spare driver was then allocated to that line.  The following day Mr Harris said he put the 
respondent back on the Grasmere orange bus line until the end of the term and used a spare driver on the blue line.   

23 In his evidence, the respondent said that even if he was not allocated a bus for the next term he would continue with bus 
cleaning.  He said however that in the conversation on 11 July 2005 Mr Harris had said that the bus driving and cleaning jobs 
went together and therefore he could not simply clean the buses.   

24 When cross-examined the respondent said he was “offered” a blue bus route by Mr Harris on 17 June 2005.  The respondent 
indicated there was a discussion with Mr Harris and the respondent said he wanted to think about it because he wanted a run 
which was equivalent in wages.  The respondent’s evidence was that Mr Harris had said he could think about it.  The 
respondent also said that he had been prepared to do the special bus runs but that Mr Harris had said this was not possible 
because of the respondent’s “bus wash situation”.  (T28).  The respondent was asked whether on 23 June 2005 he was 
informed that he was to drive the blue run and to familiarise himself with that run.  The respondent answered that he did not 
know that run.  The respondent agreed that “Kelly from the office” approached him about the blue bus run.  (T28).  The 
respondent accepted that Kelly asked him whether he was interested in doing that run.  The respondent said he told Kelly he 
had spoken to Mr Harris about the matter and was going to get back to him about it.   

25 The respondent said he thought Mr Harris spoke to him again about the blue bus run on 24 June 2005.  The respondent did not 
accept that he was asked to drive the blue bus run on 27 June 2005, but said Mr Harris told him he wanted him to learn the run.  
The respondent said Mr Harris had not stipulated that he had the run or had a starting date.  (T29).  The respondent accepted 
that he did not commence work to start on the blue line bus run on 27 June 2005.  He said that he came in to do his bus wash at 
8.45 or 9.00am.  The respondent maintained in his cross-examination that he did not reject any bus driving run.  He did say 
however that he felt he had been demoted and did not want to learn a blue bus run.  The respondent said the blue bus run was a 
shorter run and he thought he would be losing $150 to $180 per week.  He said under cross-examination that he was not aware 
of a three hour minimum payment for a blue bus line driver under the award.  He said that he was not told of this.  (T30). 

26 In support of his comment that driving the blue line bus run would be a demotion, the appellant said that drivers worked their 
way up through the “blue bus system”.  (T33).  The respondent later said that he had commenced working on the blue line 
buses and worked his way up to the orange line buses.  (T38).   

27 During his cross-examination Mr Harris agreed that the respondent was a senior driver.  There was no evidence about any 
difficulties with the respondent’s work performance prior to 27 June 2005.  Mr Harris also said that if the respondent had 
agreed to do the blue bus run he would have had another driver going out with him to learn the run, as was customary practice 
within the appellant’s business.   

28 Mr Harris also said in his evidence that if the respondent had done cleaning and the blue bus run this was worth more than 
keeping an orange bus and just doing the specials because there were not many special services which were being done.  (T61).  
Mr Harris also said that he was looking at purchasing a bus run called the Takenup service which could have provided an 
orange bus run for the respondent if he had remained engaged by the appellant.  Mr Harris also said that the bus washing which 
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the respondent had been doing was now being done by a driver who did what was called the Morande bus service.  He had 
been doing those duties since the respondent ceased his work for the appellant.  (T67).  Mr Harris said that cleaning duties 
went with driving duties because the cleaners need to have experience in driving because they manoeuvred buses around the 
yard.  Mr Harris said the respondent could not have continued to simply do his cleaning duties because it would mean 
employing another person.  When it was put to Mr Harris that the respondent was already in the appellant’s employment he 
said it had always been a duty done in between someone doing school runs and he wanted to retain it that way.  (T68).   

29 In his reasons, the Commissioner made the following observations and findings about the evidence relating to what occurred 
on 27 June 2005:- 

“22 … It cannot be said that Mr Zucchiatti had sought in any way to 
repudiate his contract.  Mr Zucchiatti has a good record with the 
respondent.  That is the evidence of Mr Harris.  Mr Zucchiatti says he 
was still in negotiation with Mr Harris over what line he would drive.  
He says that he was not aware that he was to be trained on the Blue 
line route on 27 June 2005.  As stated, I am sure that he wanted to 
continue to drive the Grasmere route.  He says also that he would 
have continued to do cleaning duties in any event.  I am sure that Mr 
Zucchiatti’s actions did not amount to any disobedience or failure to 
obey a lawful direction.  In fact, Mr Zucchiatti after this event on 27 
June 2005 continued to drive the Grasmere route.  Hence Mr Harris 
did not see Mr Zucchiatti’s conduct as sufficient to justify summary 
dismissal. 

23 There is another factor to this matter which is important.  It is clear 
from the evidence that drivers, when they commence with the 
respondent, drive the Blue lines which pay less.  Mr Zucchiatti was a 
driver of long standing.  He had worked his way up, so to speak, to 
drive the Orange lines for many years.  He also did cleaning duties, as 
did several other bus drivers.  If he did drive the Blue line, 
Mr Zucchiatti would have suffered a loss of pay.  He naturally wanted 
to negotiate this with Mr Harris.  I have doubts about the evidence of 
Mr Harris as to the need to remove Mr Zucchiatti from the Grasmere 
run.  He says it was because he needed that bus for school specials.  
However, even if I were to accept this reason as true and valid, there 
is not sufficient evidence as to why Mr Zucchiatti was made to drive a 
Blue line route and suffer a loss of wage.  Especially given he was a 
senior driver.  There is absolutely no good reason why Mr Zucchiatti 
had to also lose the cleaning duties.  The evidence of Mr Harris is that 
the cleaning duties went with the bus duties.  I do not accept this.  Mr 
Zucchiatti started as a bus driver and later took on cleaning duties to 
improve his wage.  Not all bus drivers did cleaning duties.  I consider 
instead that Mr Zucchiatti was being punished.  I do not know why he 
was being punished.  However, when I assess the evidence of Mr 
Harris in its entirety I cannot find logic to the actions he took against 
Mr Zucchiatti; other than he wanted to punish Mr Zucchiatti.  There is 
evidence as to recent disagreements between them.  In any event, the 
failure of Mr Zucchiatti to drive the Blue line route on 27 June 2005 
was not sufficient reason to dismiss him after long and good service.” 

30 The Commissioner then concluded, as referred to earlier that the dismissal was harsh and unfair.   
31 The Commissioner then proceeded to assess compensation and as referred to earlier arrived at an amount of $11,739.91, less 

any monies payable to the Commissioner of Taxation.   
Grounds of Appeal 1-3 
32 These grounds attack the findings of the Commission that the respondent was a part-time employee and not a casual employee 

as defined by the award.   
33 Before considering these grounds it is appropriate to set out the way in which the Commissioner considered and decided the 

issue of the respondent’s employment status.  In paragraph [7] of his reasons, the Commissioner said that the way in which it is 
determined whether someone is a casual employee was set out by the Full Bench in The Metals and Engineering Workers 
Union – Western Australia v Centurion Industries Ltd (1996) 76 WAIG 1287 at 1288.  The Commissioner then quoted from 
page 1288 of this decision.  There the Full Bench said the parties could not by the use of a label make the relationship 
something different to what in fact it is.  The Full Bench also said the “concept of casual employment within the common law 
of employment untrammelled by an award prescription is generally taken to connote an employee who works under a series of 
separate and distinct contracts of employment entered into for a fixed period to meet the exigencies of particular work 
requirements of an employer, rather than under a single and on-going contract of indefinite duration”.  The Full Bench then 
set out certain indicia, relevant to determining the nature of the relationship. 

34 At paragraph [8] of his reasons the Commissioner referred to the fact that both parties had referred to the arrangement as being 
casual, and also the respondent’s payment as a casual employee.  Reference was also made to the respondent’s long and 
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ongoing employment and that the respondent “simply resumed work after each school holidays and did this for many years”.  
The Commissioner then said:- 

“In fact he took and was paid long service leave not long before his dismissal.  
In this sense his employment was regular.” 

35 I quote this sentence as it is alleged to involve error in ground 6 of the appeal. 
36 Reference was then made to the lack of any roster because the respondent knew his driving and cleaning duties rounds.  The 

Commissioner said the working times were consistent and regular.  Reference was made to the respondent’s pattern of working 
35 hours per week and receiving a wage of $668.36 per week.   

37 At paragraph [9] of his reasons the Commissioner referred to the appellant’s argument that because the respondent claimed and 
was paid Centrelink benefits in the summer school breaks this meant he had casual and short term employment.  The 
Commissioner referred however to the understanding of the respondent and Mr Harris that the respondent would work each 
school term.  The Commissioner therefore referred to the mutual expectation of continuity of the employment for school terms.  
The Commissioner also referred to the fact that there was no suggestion that the work which the respondent had performed for 
a considerable period was not required for the foreseeable future.  The Commissioner also referred to the respondent having to 
give notice if he wanted to take time off, Mr Harris’ attempts to restrict the time which he could take off for personal reasons to 
one day only (per year), and the fact that this was something which the respondent had complained about.   

38 At paragraph [10] the Commissioner summarised the respondent’s work patterns and then in paragraph [11] set out clause 14 
of the award, as follows:- 

“(1) (a) Notice of termination by employer 
(i) In order to terminate the employment of an employee 

(other than a casual employee) the employer shall give 
to the employee the following notice: 

Period of continuous service  Period of notice  

1 year or less 1 week 

1 year and up to the completion of 3 years 2 weeks 

3 years and up to the completion of 5 years 3 weeks 

5 years and over 4 weeks 

(ii) In addition to the notice provided in subclause (i), 
employees over 45 years of age at the time of the 
giving of the notice with not less than two years 
continuous service, shall be entitled to an additional 
week’s notice. 

(iii) Payment in lieu of the notice prescribed in subclauses 
(i) and if applicable (ii) shall be made if the 
appropriate notice period is not given.  Provided that 
employment may be terminated by part of the period of 
notice specified and providing part payment in lieu 
thereof. 

(iv) In calculating any payment in lieu of notice the wages 
an employee would have received in respect of the 
ordinary time he or she would have worked during the 
period of notice had his or her employment not been 
terminated shall be used. 

(v) Summary Dismissal 
The employer has the right to dismiss any employee 
without notice for serious misconduct and in such 
cases any entitlements under this award are to be paid 
up to the time of dismissal only.  The period of notice 
in this clause shall not apply in the case of dismissal 
for conduct that justifies instant dismissal, including 
malingering, inefficiency or neglect of duty, (in which 
case the wages shall be paid up to the time of 
dismissal only), or in the case of casual employees, 
probationary employees, trainees or employees 
engaged for a specific period of time or for a specific 
task or tasks. 
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(b) Notice of termination by employee 
(i) The notice of termination required to be given by an 

employee shall be the same as that required of an 
employer, save and except that there shall be no 
additional notice based on the age of the employee 
concerned.  Provided that the employer and employee 
may agree to a lesser notice period to suit individual 
circumstances. 

(ii) If an employee fails to give notice the employer shall 
have the right to withhold moneys due to the employee 
with a maximum amount equal to the ordinary time 
rate of pay for the period of notice. 

(2) The employer shall be under no obligation to pay for any day not 
worked upon which the worker is required to present himself for duty 
except where such absence from work is due to illness and comes 
within the provisions of the Sick Leave Clause, or such absence is on 
account of holidays and annual leave to which the worker is entitled 
under the provisions of this award. 

(3) The employer shall be entitled to deduct payment for any day or 
portion of a day upon which the worker cannot be usefully employed 
because of a strike by the union or unions affiliated with it or by any 
other association or union, or through the breakdown of the 
employer's machinery which the employer could not reasonably 
prevent. 

(4) "Part Time Worker" shall mean a worker regularly employed to work 
a lesser number of hours per week than thirty-eight.  A Part Time 
Worker shall receive pro rata entitlement to annual leave, sick leave 
and public holidays in the same proportion as the number of hours 
worked per week bears to thirty-eight hours. 

(5) "Casual Worker" shall mean a worker engaged and paid as such.  A 
Casual Worker shall receive a loading of twenty per cent in addition 
to the ordinary rate. 

(6) Casual hands shall be notified at the end of the day if their services 
are not required next day.  Failing such notice a full day's wages shall 
be paid. 

(7) (a) An employer may direct an employee to carry out such duties as 
are within the limits of the employee's skill, competence and 
training consistent with the classification structure of this 
award, provided that such duties are not designed to promote 
deskilling. 

(b) An employer may direct an employee to carry out such duties 
and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of such 
tools and equipment. 

(c) Any direction issued by an employer pursuant to paragraphs 
(a) and (b) shall be consistent with the employer's 
responsibilities to provide a safe and healthy working 
environment.” 

39 At paragraph [12] the Commissioner said that clauses 14(5) and (6) must be read together so that a casual must be engaged and 
paid as such, and also notified on a daily basis if his/her services are not required.   

40 At paragraph [13] the Commissioner said that the respondent’s employment “sits more comfortably with the definition of a 
part-time worker in the award”.  During the hearing of the appeal the appellant’s agent argued that the use of the expression 
“sits more comfortably” indicated some uncertainty in the finding made by the Commissioner.  I do not accept this.  In my 
opinion the expression was used synonymously with an expression such as “on balance”.  This view is reinforced by the next 
sentence of the Commissioner’s reasons in which he said that the respondent’s employment “easily fits” within the part-time 
definition in that he was “regularly employed”.  The Commissioner referred to the Concise Oxford Dictionary definitions of 
“regular” to support this conclusion.  The Commissioner said that the respondent’s employment recurred calculably in time or 
manner in that there was no roster and he simply was expected by the appellant to work each school term.  Likewise, the 
respondent expected to work each school term and did so, the Commissioner said.   

41 The Commissioner then referred to an argument by the appellant that clause 12(5)(c) of the award provides for casual and short 
term contracts.  The Commissioner set out this clause of the award and said that he did not accept this argument.  This aspect 
of the Commissioner’s reasons is not challenged by the appeal.   

42 The Commissioner at paragraph [16], as referred to earlier, said that the respondent’s employment was not that of a casual.   
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43 Ground 1 of the appeal asserted that the Commission erred in finding the respondent was a part-time employee under the 
award in that he was not engaged as such and he was actually engaged as a casual, pursuant to clause 14(5) of the award.   

44 I do not accept that the Commissioner erred in finding the respondent was a part-time employee as defined by the award.  The 
reasons of the Commissioner demonstrate the respondent was a “worker regularly employed to work a lesser number of hours 
per week than thirty-eight”.  This therefore met the criteria of a part-time worker pursuant to clause 14(4) of the award.   

45 I also do not think that the Commissioner was in error in not finding the respondent was engaged as a casual, pursuant to 
clause 14(5) of the award.  This definition refers to a “worker engaged and paid” as a casual worker.  This definition means 
that just because somebody is paid as a casual employee does not mean that they are a casual employee under the award.  This 
is because they must also be “engaged as such”.  The reference to the engagement of the worker in my opinion directs 
attention to the basis upon which the worker was employed as a matter of law and fact.  It does not simply direct attention to 
the label placed upon the status of the worker by the parties.  This is because in my opinion engagement involves a broader 
notion than this.  This view is consistent with Centurion Industries.  In his reasons the Commissioner addressed the question of 
the engagement of the respondent by reference to the criteria set out by the Full Bench in Centurion Industries.  In my opinion 
this was the correct approach by the Commissioner.  The approach to determining whether employment is casual, set out in 
Centurion Industries, has been reaffirmed in subsequent decisions of the Full Bench such as Serco (Australia) Pty Ltd v 
Moreno (1996) 76 WAIG 937, Gibson v Chubb Security Services Limited (2004) 84 WAIG 3798 and Anthony and Sons Pty t/a 
Oceanic Cruises v Fowler (2005) 85 WAIG 1899.  As set out in Centurion Industries, the Commissioner adopted the correct 
approach by examining relevant indicia to ascertain the substance of the contractual arrangement, as a matter of law and fact.   

46 In my opinion ground 1 has not been established. 

47 In ground 2 it was asserted that the Commission erred in interpreting the meaning to be attributed to casual engagement by 
reading clauses 14(5) and (6) of the award together.  It was asserted that clause 14(5) by itself attributes a clear meaning to 
casual engagement and clause 14(6) simply deals with a notification requirement in relation to casuals, that has no bearing 
upon the meaning to be attributed to casual engagement.   

48 I have earlier referred to what the Commissioner said about clauses 14(5) and (6) of the award.  In my opinion there was no 
error in what the Commissioner said.  Immediately after saying these subclauses must be read together, the Commissioner said 
that a casual must be engaged and paid as such but must also be notified on a daily basis if his/her services are not required.  
This statement arises directly from clause 14(6) of the award.  There was no error in what the Commissioner said about that 
subclause.  In particular, I do not accept the criticism that the Commissioner used this subclause in some way to misconstrue 
the meaning of casual worker as referred to in clause 14(5) of the award.   

49 Ground 2 has not in my opinion been established.   

50 Ground 3 asserted that the Commission was in error in relying upon Centurion Industries, when that authority was to be 
applied to circumstances other than where an award provision applies.  The appellant largely withdrew its reliance upon this 
ground during the hearing of the appeal.  This was appropriate in my opinion as there is no merit in the ground.  Centurion 
Industries, as set out earlier was an appropriate authority for the Commissioner to rely upon.  It is an authority which has been 
endorsed by subsequent decisions of the Full Bench.   

51 In this instance the award provision was very similar to that considered in Centurion Industries.  In Centurion Industries, the 
definition of “casual employee” in clause 5 of the Metal Trades (General) Award 1966 was “an employee engaged and paid as 
such”.  The Full Bench in Centurion Industries at page 1288 referred to other clauses of the award which contained notice 
requirements.  Clause 6(7)(b) was referred to and quoted.  This clause deemed certain employees to be casual.  The Full Bench 
at page 1288 said that the award did not exclude any common law prescription or definition of casual employees.  The Full 
Bench then went on to consider what a casual employee was apart from what he/she was deemed to be or prescribed to be 
under the award.  This was a reference to the deemed casual employees, in the award under consideration, which had been 
referred to earlier.  This sentence by the Full Bench does not, as argued by the appellant, mean that what was said by the Full 
Bench in Centurion Industries is not applicable to an understanding of what a casual employee means for the purposes of 
clause 14(5) of the award relevant to this appeal.  The award did not define what a worker “engaged” as a casual meant.  To 
gain an understanding of what this expression meant and how one determined whether the respondent was a casual employee, 
it was entirely appropriate for the Commissioner to refer to and apply the approach of the Full Bench in Centurion Industries.  
This ground has not been established.   

Ground 4 

52 In this ground it was asserted that the Commission erred in making three findings because the Commissioner gave insufficient 
or no weight to particular evidence of Mr Harris.  The findings which it was asserted the Commission erred in making was that 
the respondent:- 

(a) had not sought in any way to repudiate his contract; 

(b) treated his discussions with Mr Harris as still being open to negotiation; and 

(c) was in fact being punished by Mr Harris. 

53 These findings were set out in paragraphs [22] and [23] of the Commissioner’s reasons quoted above. 

54 There were six items or pieces of evidence given by Mr Harris which were particularised in the ground as having been given 
insufficient or no weight in making the findings.  It is necessary to consider each piece of evidence relied upon.   

55 The first piece of evidence was that the respondent’s engagement by the appellant had not been to exclusively drive the orange 
bus Grasmere run.   
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56 In his reasons, the Commissioner set out the appellant’s notice of answer and counter proposal which included the argument 
that clause 14(7) of the award allowed the employer to move “casual employees to different tasks/runs within the defined 
framework”.  The issue was later referred to in paragraph [14] of the Commissioner’s reasons.  The Commissioner also there 
said that the respondent did not “challenge the capacity of the [appellant] to effect the change in duties, he simply challenges 
the need for and fairness of the change”.  The Commissioner also referred to the dispute as to what actually happened in terms 
of implementing the change.   

57 At paragraph [23] which I have quoted earlier the Commissioner said there was not “sufficient evidence as to why [the 
respondent] was made to drive a Blue line route and suffer a loss of wage”.  Earlier at paragraph [6] of his reasons the 
Commissioner had referred to the respondent’s preference to continue to drive the Grasmere line.   

58 In my opinion the Commissioner did not err in failing to take into account or place more weight upon this issue or piece of 
evidence of Mr Harris.  The evidence does not demonstrate that the Commissioner was in error in the findings he made as to 
repudiation, negotiation and punishment.  In particular, the finding that the respondent had not sought to repudiate his contract 
was clearly open to the Commissioner in my opinion.  The respondent’s evidence showed that he lacked any clear 
understanding that he was required to drive the blue bus line on 27 June 2005.  His evidence was that this issue was still open 
to negotiation.  Furthermore he did not simply not attend for work on 27 June 2005 but attended for work to perform his usual 
bus washing duties.  The Commissioner accepted the respondent’s evidence on these issues as he was entitled to.   

59 The second piece of evidence particularised is that Mr Harris said the engagement of the respondent was on a “casual, short 
term” basis.  I have already referred to the Commissioner’s treatment of the casual employee issue which was not in my 
opinion attended with any error.  This particular has not been established.   

60 The third piece of evidence particularised was that there had been a number of discussions between Mr Harris and the 
respondent over the “need” for the respondent to transfer to the position on the blue bus run, whilst retaining his cleaning 
duties.  Some of Mr Harris’ evidence about the respondent’s “refusal” to drive the blue line services on 27 June 2005 was set 
out by the Commissioner in his reasons at paragraph [4].  This included reference to the prospect of the respondent not doing 
his cleaning duties if he retained the Grasmere run with school specials.   

61 At paragraph [6] of the Commissioner’s reasons there is reference to the respondent’s evidence that he was still involved in 
discussions with Mr Harris about which route he was to drive.  The Commissioner also referred to his doubts about the 
evidence of Mr Harris as to the need to remove the respondent from the Grasmere run, in paragraph [23] of his reasons.  
Although the Commissioner did not otherwise refer to the evidence of Mr Harris about his discussions with the respondent as 
referred to in this particular, in my opinion however this did not undermine the three findings made by the Commissioner 
referred to in this ground.  To some extent, the evidence of Mr Harris about the discussions with the respondent supported the 
view that there were a series of discussions and that the position had not as yet been finalised.  This was consistent with the 
understanding of the respondent, as found by the Commissioner.  In my opinion this particular has not been established. 

62 The fourth piece of evidence particularised was the evidence by Mr Harris that the decision to appoint another driver to the 
Grasmere run, when it was to include school specials, was in part recognition that to retain the respondent on that run would 
have been less beneficial than a transfer to the blue bus run with a retention of cleaning duties.   

63 At paragraph [4] of his reasons the Commissioner referred to the evidence of Mr Harris that if the respondent did the Grasmere 
run with school specials then he could not do the cleaning and it would have meant a considerable drop in pay.  I am therefore 
satisfied that the Commissioner took this evidence into account.  I am also not persuaded that the Commissioner did not give 
this evidence adequate weight so as to undermine the findings made by the Commissioner.  I have earlier referred to 
paragraph [23] of the reasons and the doubts expressed by the Commissioner about some of Mr Harris’ evidence.  The 
Commissioner’s conclusion as to Mr Harris punishing the respondent was because he could not see logic to the actions taken 
against the respondent.  In my opinion this conclusion was open.  The evidence did not properly explain why the respondent, 
as a senior driver, could not be engaged on an orange bus run other than Grasmere, and continue with his cleaning duties.  The 
Commissioner also said that the failure of the respondent to drive the blue line route on 27 June 2005 “in any event” was not 
sufficient reason to dismiss him.  This shows the Commissioner concluded that irrespective of the punishment issue, there was 
insufficient reason for the dismissal.  In my opinion this conclusion was clearly open.  This particular has not been established 
in my opinion.   

64 The fifth particular was evidence by Mr Harris of his acknowledgment that the blue bus run attracted a lesser rate of pay and 
therefore his making it clear to the respondent that he would retain his cleaning duties elsewhere, with the possibility of an 
additional run being available for him.  I cannot see that there is specific reference to this evidence in the reasons of the 
Commissioner.  In my opinion however the evidence was not of sufficient importance so as to establish error by the failure of 
the Commissioner to specifically refer to it.  (See Grierson v International Exporters Pty Ltd (2006) 86 WAIG 2935 at [52]).  
With reference to this ground of appeal as drafted, it was not evidence which in my opinion was capable of undermining the 
Commissioner’s findings about repudiation and negotiation.  With respect to punishment, this evidence of Mr Harris, if 
accepted, may have tempered the Commissioner’s views as to punishment.  As I have noted above however this finding was 
not critical to the Commissioner’s conclusion that the dismissal was unfair.  The dismissal was unfair, according to the findings 
of the Commissioner, because the failure of the respondent to drive the blue line route on 27 June 2005 was not sufficient 
reason to dismiss him after long and good service.  This remained so irrespective of any “punishment” and also the evidence of 
Mr Harris about his attempts to ensure that the respondent could retain his cleaning duties, albeit when driving a blue bus line 
and that there was a possibility of an additional run being made available for the respondent.  In my opinion this particular is 
not established.   
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65 The sixth particular is the evidence by Mr Harris that the respondent was offered to do the blue bus run with a spare driver so 
as to ensure that he learnt the run.  Although this evidence does not seem to have been specifically referred to by the 
Commissioner, the Commissioner at paragraph [22] of his reasons referred to the respondent’s evidence that he was not aware 
that he was to be trained on the blue line route on 27 June 2005.  It is correct as the appellant asserts that Mr Harris gave some 
evidence about a spare driver being available to assist the respondent learn the blue bus line route.  (T56, 62, 66).  The tenor of 
the evidence from Mr Harris was that this was a common practice.  He did not attest to any specific conversation with the 
respondent wherein he was advised that he would have training from a bus driver on 27 June 2005.  Further, the proposition 
that the respondent was aware of the availability of a driver to train him on the blue bus line was never put to the respondent in 
cross-examination by the appellant’s counsel at the hearing.  The Commissioner would have been entitled to take this into 
account in assessing the weight of Mr Harris’ evidence on this issue.  I am not persuaded that this was evidence from 
Mr Harris of sufficient weight so as to undermine the Commissioner’s findings about repudiation, negotiation or punishment, 
or more importantly the ultimate finding about the unfairness of the dismissal.  This particular has not been established.   

66 I have also considered in combination each of the pieces of evidence particularised in ground 4.  In my opinion the collective 
weight of these pieces of evidence does not undermine the findings of the Commissioner referred to in the grounds.  In my 
opinion ground 4 has not been established.   

Ground 5 

67 This ground asserted the Commission misunderstood the evidence led by Mr Harris to the effect that the respondent’s cleaning 
duties would be no longer available, when such evidence related solely to the Grasmere route and not generally.  This ground 
relates to observations made by the Commissioner in paragraph [23] of his reasons which I have earlier quoted.  In my opinion 
the observations made by the Commissioner do not indicate he misunderstood the evidence.  The Commissioner said in 
paragraph [23] of his reasons that there was no good reason why the respondent had to also lose the cleaning duties.  The 
Commissioner said he did not accept the evidence of Mr Harris that the cleaning duties went with the bus duties.  This was 
because as the Commissioner said the respondent started as a bus driver and later took on cleaning duties to improve his wage.  
Also the Commissioner said that not all bus drivers did cleaning duties.  These statements were consistent with the evidence.  
In my opinion the statement about the respondent also losing the cleaning duties in paragraph [23] of the Commissioner’s 
reasons was directed to Mr Harris’ evidence that the respondent could not just do the cleaning duties and not be a bus driver.  
The evidence of Mr Harris about why the respondent could not do this has been set out earlier.  In my opinion the evidence of 
Mr Harris was not convincing.  The Commissioner therefore was entitled to come to the conclusion that there was no good 
reason why the respondent had to lose the cleaning duties if he was no longer engaged as a bus driver.  In my opinion the 
ground has not been established.   

Ground 6 

68 This ground asserted that the Commission wrongly formed the view that the respondent’s employment was capable of being 
considered regular by virtue of him having taken long service leave, when it is recognised that long service leave is capable of 
applying to casual employees.  Long service leave was referred to by the Commissioner in his reasons in considering the 
regularity of the respondent’s employment.  As I have set out earlier, at paragraph [8] of the Commissioner’s reasons he 
referred to the fact that the respondent “took and was paid long service leave not long before his dismissal.  In this sense his 
employment was regular”.  With respect, I do not find the second quoted sentence to be clear.  It is not clear whether the 
Commissioner meant that because the respondent was employed by the appellant, then took and was paid long service leave 
and then resumed employment, his employment was regular; or alternatively because he had worked for a sufficiently long 
period to accumulate long service leave, his employment was regular.  In either instance however the Commissioner would not 
have been in error in his statement that the taking of the long service leave evidenced the regularity of his employment.  The 
fact that long service leave is capable of applying to casual employees, as referred to in the ground of appeal, did not 
undermine the observation made by the Commissioner about the regularity of the respondent’s employment, given that long 
service leave had been taken.  In my opinion the ground is not established.   

Ground 7 

69 This ground related solely to the question of the assessment of compensation by the Commission.  It rested however upon an 
assertion that the Commissioner had been in error not to characterise the employment of the respondent with the appellant as 
casual.  The appellant’s agent conceded that if the Full Bench did not accept this premise, then ground 7 would fall away.  As 
set out earlier, I do not accept that the Commissioner was in error in failing to characterise the respondent’s employment as 
being casual.  Therefore, as properly conceded by the appellant’s agent, this ground cannot succeed.   

Conclusion 

70 For the reasons set out above in my opinion none of the grounds of appeal have been established.  Accordingly in my opinion 
the appeal should be dismissed. 

CHIEF COMMISSIONER A R BEECH: 

71 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the Acting President.  I agree with 
those Reasons and have nothing to add. 

COMMISSIONER S M MAYMAN: 

72 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the Acting President.  I agree with 
those Reasons and have nothing to add. 
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Order 
This matter having come on for hearing before the Full Bench on 17 October 2006, and having heard Mr P Momber 
(of Counsel), by leave, on behalf of the appellant, and Mr S Kemp (of Counsel), by leave, on behalf of the 
respondent, it is this day, 17 October 2006, ordered that:- 

1. The respondent shall within 14 days file and serve written submissions 
as to the orders the Full Bench should make if the appeal is allowed. 

2. The appellant may within 14 days of the service of the submissions 
referred to in 1 above file and serve written submissions in reply. 

3. Upon the filing of the written submissions referred to in 1 and 2 above 
the decision of the Full Bench shall be reserved. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Reasons for Decision 
THE ACTING PRESIDENT: 
The Appeal 
1 This is an appeal instituted under s84(2) of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  The appeal is 

against a decision made by the Industrial Magistrate’s Court on 15 June 2006.  The notice of appeal which was filed on 5 July 
2006 stated that it was an appeal against a decision of the Industrial Magistrate’s Court given on 14 June 2006.  This was the 
date on which the Court published its reasons for decisions.  The order of the Court was however issued on 15 June 2006.  
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During the hearing of the appeal the appellant’s counsel conceded that the notice of appeal should have referred to the date of 
the decision appealed against as being 15 June 2006.  The respondent’s counsel did not indicate any concern about this 
incorrect date and therefore the appeal proceeded as if the date contained in the notice of appeal was 15 June 2006. 

2 The order made by the Industrial Magistrate’s Court was that the appellant pay to the respondent $37,598.62 within 14 days.  
The Court made this order in determining the respondent’s claim that the appellant had failed to comply with the Long Service 
Leave Act 1958 (WA) by not making a payment to the respondent in lieu of long service leave upon the termination of her 
employment with the appellant.  In determining this claim the Industrial Magistrate’s Court was exercising the jurisdiction 
provided by s11 of the Long Service Leave Act and s81AA of the Act. 

The Hearing before the Industrial Magistrate’s Court 
3 In the hearing before the Industrial Magistrate’s Court the issue was the quantum of the amount which the appellant was 

obliged to pay to the respondent.  The determination of this issue depended upon an issue of construction of the Long Service 
Leave Act.  This issue of construction is also the heart of the appeal.  There was no dispute in the hearing before the Industrial 
Magistrate or on appeal about the background facts or that the appellant was obliged to make a payment to the respondent in 
lieu of long service leave, under the Long Service Leave Act. 

4 The following summary of the facts is largely taken from the reasons for decision of the Industrial Magistrate.  On 9 June 1994 
the respondent commenced working for the appellant as a real estate agent.  She continued in that employment until 
31 December 2004.  The respondent’s income during her employment was derived from commissions earned from the sale of 
real estate and the letting of properties.  At times she also received performance bonuses.  The appellant credited all 
commissions earned by the respondent to an account.  The account was also debited with all the associated expenses incurred 
in her work as a real estate agent.  Also debited against the respondent’s account were compulsory and voluntary 
superannuation payments made by the appellant for the benefit of the respondent to her superannuation fund. 

5 When the respondent left her employment with the appellant, she was not paid any amount in lieu of pro-rata long service 
leave.  The appellant initially took the view that it was not obliged to make such a payment.  At the time of the hearing before 
the Industrial Magistrate’s Court however, the appellant conceded that it was obliged to make a payment in lieu of long service 
leave to the respondent pursuant to the provisions of the Long Service Leave Act.  (It was common ground that the respondent 
was the employee of the appellant, as defined in s4 of the Long Service Leave Act).  As stated, the issue for determination by 
the Industrial Magistrate was the quantum of the payment to be made to the respondent.  This in turn depended upon whether 
the quantification of the sum was calculated by reference to a formula contained in the Long Service Leave Act or, because of 
the terms of s8A of the Long Service Leave Act, the General Order made by the Commission with respect to long service leave 
as consolidated at the hearing before the Commission in Court Session on 15 December 1977 and made on 27 January 1978; 
published in volume 58 of the Western Australian Industrial Gazette at pages 1-6 (the LSL General Order).   

6 Between the decision of the Industrial Magistrate’s Court and the hearing of the appeal, the Long Service Leave Act was 
amended by the Labour Relations Legislation Amendment Act 2006, Part 7 Division 2.  These amendments commenced on 
4 July 2006.  The Labour Relations Legislation Amendment Act repealed s8A of the Long Service Leave Act and the LSL 
General Order.  Whether this has any impact upon the appeal will be considered later.  For present purposes I simply note that 
the sections of the Long Service Leave Act which will be referred to and quoted below will be to those sections in the form that 
they appeared in the Long Service Leave Act prior to amendment by the Labour Relations Legislation Amendment Act 2006. 

The Long Service Leave Act 
7 Part III of the Long Service Leave Act is headed “Entitlements to long service leave or to payment in lieu thereof”.  

Sections 8(1) and (3) are relevant to the present appeal and provide as follows:- 
“8. Long service leave  

(1) An employee is entitled in accordance with, and 
subject to, the provisions of this Act, to long service 
leave on ordinary pay in respect of continuous 
employment with one and the same employer, or with 
a person who, being a transmittee, is deemed pursuant 
to section 6(4) to be one and the same employer. 

… 
(3) Subject to subsection (5), where an employee has 

completed at least 10 years of such continuous 
employment since the commencement thereof, but less 
than 15 years, and the employment is terminated —  
(a) by his death; or 
(b) for any reason other than serious 

misconduct, 
the amount of leave to which the employee is entitled 
shall be a proportionate amount on the basis of 
13 weeks for 15 years of such continuous 
employment.” 

8 Section 8(5) of the Long Service Leave Act which is referred to in s8(3) is not relevant to the present appeal.   
9 Section 9 of the Long Service Leave Act is headed “Commencement of long service leave”.  Section 9(2) has relevance to s8(3) 

of the Long Service Leave Act and the position of the respondent to the present appeal and is as follows:- 
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“9. Commencement of long service leave  
… 
(2) In a case to which section 8(2)(c) or section 8(3) 

applies the employee shall be deemed to have been 
entitled to and to have commenced leave immediately 
prior to such termination. In such cases and in any 
case in which the employment of the employee who 
has become entitled to leave hereunder is terminated 
before such leave is taken or fully taken the employer 
shall, upon termination of his employment otherwise 
than by death pay to the employee and upon 
termination of employment by death pay to the 
personal representative of the employee upon request 
by the personal representative, a sum equivalent to the 
amount which would have been payable in respect of 
the period of leave to which he is entitled or deemed to 
have been entitled and which would have been taken 
but for such termination. Such payment shall be 
deemed to have satisfied the obligation of the 
employer in respect of leave hereunder.” 

10 Section 8A of the Long Service Leave Act, the construction of which is at the heart of the present appeal, was in the following 
terms:- 

“8A. Variation of qualifications and entitlement to long service leave 
Notwithstanding any other provision in this Act in the event of a 
determination of the Commission in Court Session varying from 
time to time any of the provisions for qualifications or entitlement 
to long service leave as contained in volume 52 of the Western 
Australian Industrial Gazette at pages 16 to 21, both inclusive, for 
the majority of awards which those provisions have been 
incorporated in and form part of, the qualifications and 
entitlement of employees to long service leave shall forthwith 
thereafter be varied accordingly.” 

11 One issue on the appeal was whether the LSL General Order varied the qualifications or entitlement to long service leave as 
contained in volume 52 of the Western Australian Industrial Gazette at pages 16 to 21 inclusive, for the majority of awards 
which those provisions had been incorporated in and formed part of.  The parties were at odds as to what was meant by the 
word “entitlement” in s8A of the Long Service Leave Act and in particular whether this included the method of calculation of 
the payment which was to be made to a former employee in satisfaction of the obligations contained in s8 and s9(2) of the 
Long Service Leave Act.   

12 Section 8(1) of the Long Service Leave Act provides subject to the other provisions of that Act for “long service leave on 
ordinary pay”.  The expression “ordinary pay” is defined in s4(1) and (2) of the Long Service Leave Act.  The respondent 
contended before the Industrial Magistrate and on appeal that her payment in lieu of long service leave should be made in 
accordance with the formula set out in s4(2)(b) of the Long Service Leave Act.  To understand this formula it is necessary to set 
out in full the definition of “ordinary pay” in s4(1) and (2) as follows:- 

“4. Interpretations 
(1) In this Act unless the context requires otherwise —  
… 

“ordinary pay” means subject to subsection (2), 
remuneration for an employee’s normal weekly 
number of hours of work calculated on the ordinary 
time rate of pay applicable to him, as at the time when 
any period of long service leave granted to him under 
this Act commences, or is deemed to commence, and 
where the employee is provided with board and 
lodging by his employer, includes the cash value of 
that board and lodging, where such board and lodging 
is not provided and taken during the period of leave, 
but does not include shift premiums, overtime, penalty 
rates, commissions, bonuses, allowances, or the like; 

… 
(2) For the purpose of the interpretation of “ordinary 

pay” in subsection (1) —  
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(a) where the employee is employed on piece 
or bonus work or any other system of 
payment by results, he shall be paid during 
any period when he is on long service 
leave at the ordinary rate of pay which 
would be applicable to him if he was 
employed in the industry appropriate to 
his calling on a time basis and not on 
piece or bonus work or other system of 
payment by results; 

(b) where no ordinary time rate of pay is fixed 
under the provisions of paragraph (a) the 
ordinary time rate of pay shall be deemed 
to be the average weekly rate earned by 
him while in employment during the 
period of 12 months — 
(i) ending on the day immediately 

preceding that on which he 
commences long service leave 
or would but for payment in 
lieu of long service leave have 
commenced long service leave, 
if he is then in employment; or 

(ii) ending on the day immediately 
preceding that on which he 
was last in employment, if he is 
not then in employment; or 

(iii) ending on the day immediately 
preceding that of his death, 

as the case requires; and 
(c) where the normal weekly number of hours 

have varied over the period of employment 
of an employee the normal weekly number 
of hours of work shall, subject to 
paragraph (a), be deemed to be the 
average weekly number of hours worked 
by the employee during that period of 
employment (calculated by reference to 
such hours as are ascertainable if the 
hours actually worked over that period are 
not known); and 

(d) the cash value of any board and lodging 
provided for an employee shall be deemed 
to be its cash value as fixed by or under 
the conditions of the employee’s 
employment, or, if it is not so fixed, shall 
be computed at the prescribed rate; and 

(e) where by agreement between the employer 
and the employee the commencement of 
the leave to which the employee is entitled 
or any portion thereof is postponed to meet 
the convenience of the employee, the rate 
of payment for such leave shall be at the 
ordinary time rate of pay applicable to him 
at the date of accrual or, if so agreed, at 
the ordinary time rate of pay applicable at 
the date he commences such leave.” 

13 The respondent’s position was and is therefore that her ordinary rate of pay was the average weekly rate earned by her whilst 
in her employment during the period of 12 months ending on the day immediately preceding that on which she was last in 
employment with the appellant. 

14 In contrast, the appellant’s position was and is that the rate of pay should be calculated by averaging the respondent’s rate of 
pay for each week over the period of 3 months prior to the termination of her employment.  It was agreed before the Industrial 
Magistrate that this would result in a lesser amount being paid to the respondent than if the formula the respondent relied upon 
were to be used.  The appellant contends that the 3 month formula is to be used because of the contents of clause 4(5) of the 
LSL General Order which applied because of s8A of the Long Service Leave Act. 
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The LSL General Order 
15 Clause 1 of the LSL General Order provides that a worker shall, as herein provided, be entitled to leave with pay in respect of 

long service. 
16 Clause 3 of the LSL General Order sets out the period of leave.  Clause 3(3) of the LSL General Order is for present purposes 

indistinguishable from s8(3) of the Long Service Leave Act.   
17 Clause 4 of the LSL General Order is about payment for periods of long service leave.  Clause 4(5), which the respondent 

relies upon is in the following terms:- 
“(5) In the case of workers employed on piece or bonus work or any 

other system of payment by results the rate of pay shall be 
calculated by averaging the workers rate of pay for each week 
over the previous three monthly period.” 

18 The obligation upon an employer to make a payment to a former employee in lieu of long service leave upon the termination of 
employment is provided for in clause 5(2) of the LSL General Order.  For present purposes this obligation is indistinguishable 
from that contained in s9(2) of the Long Service Leave Act.   

19 The issue for the Industrial Magistrate and on appeal is whether the effect of s8A and the LSL General Order was that the 
method of calculation of the payment to be made to the respondent was in accordance with clause 4(5) of the LSL General 
Order.  This depends upon the meaning and impact of the LSL General Order and the construction of s8A of the Long Service 
Leave Act.  An important issue in this determination is whether the method of calculation of the rate of pay of an employee is 
part of the entitlement to long service leave.   

The Reasons of the Industrial Magistrate 
20 The Industrial Magistrate commenced his consideration of the determination of the issue at page 8 of his reasons.  His Honour 

said that s8A was “aimed at maintaining consistency with respect to qualification and entitlement to long service leave 
between those employees whose employment is regulated by the IR Act and those employees whose employment is not so 
regulated”.  In making this observation his Honour no doubt had in mind s4(3) of the Long Service Leave Act which excluded 
from the definition of an employee in subsection 4(1) of that Act, a person who by virtue of an award, industrial agreement, 
workplace agreement, employee-employer agreement under Part VID of the Act or other agreement between the person and his 
employer entitled to, or eligible to become entitled to, long service leave at least equivalent to the entitlement to long service 
leave under the Long Service Leave Act.  His Honour then said that s8A is an enabling provision which facilitates the 
importation of changes to long service leave qualification and entitlements for the sake of consistency.  His Honour said that 
one could understand that it was desirable from a public policy perspective that all employees whether they be governed by 
awards or not be treated in the same way with respect to long service leave.  His Honour said that s8A facilitates the variation 
from time to time of the qualifications and entitlements of employees under the Long Service Leave Act without the need to 
amend that Act “each time there is a change made to the long service leave qualifications or entitlements of those employees 
regulated by” the Act.  (Page 9).   

21 His Honour then referred to s8 of the Long Service Leave Act.  His Honour said that the effect of s8(3) of the Long Service 
Leave Act was that it granted pay in lieu of long service leave on a pro-rata basis to employees who had been employed by the 
same employer for at least 10 years but less than 15 years in circumstances where their employment is terminated by death or 
for any other reason other than serious misconduct.  This statement is correct when s8(2) is read in conjunction with s9(2) of 
the Long Service Leave Act. 

22 His Honour then said that it “necessarily follows that an employee’s entitlement is the amount of long service leave which the 
employee can take upon qualification or alternatively the pro-rata proportion of untaken leave where the employee’s 
employment is terminated after having completed 10 years of continuous service with the same employer.”  (Page 9).  His 
Honour then said the respondent’s entitlement to leave was 8.67 weeks using the formula set out in s8(2) of the Long Service 
Leave Act.   

23 At page 10 of his reasons the Industrial Magistrate said that an entitlement is that which a person has a right to.  His Honour 
referred to a definition of “entitlement” contained in the CCH Macquarie Dictionary of Employment and Industrial Relations 
as follows:- 

“Entitlement: that which a person has a right to, e.g. that which is specifically 
provided for in industrial awards and contracts of employment as the rights of 
employees.  The term is used especially for the additional payment received 
when leaving employment, consisting of a pro rata amount for accrued annual 
leave, long service leave where applicable, etc.” 

24 The Industrial Magistrate then said:- 
“The Claimant’s entitlement as referred to in sections 8 and 8A can have no 
other meaning than the pro rata amount of long service leave measured in 
weeks and part thereof, with respect to which payment is to be made at the 
ordinary rate of pay.  The quantification of the entitlement measured in dollar 
terms does not relate to the Claimant’s entitlement.  The entitlement remains 
constant but the value thereof is dependant upon the statutory formula 
provided to give meaning to what is meant by ordinary pay.”  (Page 10) 

25 The Industrial Magistrate then said that ss4(1) and (2) of the Long Service Leave Act and not clause 4(5) of the LSL General 
Order governed the quantification of the respondent’s entitlement.  His Honour said that clause 4(5) of the LSL General Order 
had no application because it was not a provision relating to “qualifications” or “entitlement” as envisaged by s8A of the Long 
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Service Leave Act.  His Honour said that s8A of the Long Service Leave Act does not therefore facilitate the importation of 
clause 4(5) of the LSL General Order.  His Honour said that it was a discrete provision which creates the formula for 
calculation of payment in lieu of long service leave for employees who are employed on piece work or whose work is 
remunerated by the payment of bonuses or any other system of payment by results and whose employment is governed by the 
Act.  His Honour said that the Long Service Leave Act provides for its own method of calculation which differs from that 
provided in the LSL General Order for employees falling within the Long Service Leave Act who are employed on piece work 
or whose work is remunerated by the payment of bonuses or any other system of payment by results.  (Page 10).  His Honour 
concluded this aspect of his reasons by saying that s8A of the Long Service Leave Act did no more than provide for equality 
with respect to the issue of qualification in terms of years and entitlements in terms of weeks for all employees whether they 
are within the award system or not.  His Honour said it did not import the method of giving value in dollar terms to such 
entitlements.  (Page 11). 

The Parties’ Position on Appeal 
26 The essence of the appeal is contained in paragraph 6 of the schedule to the notice of appeal which is in the following terms:- 

“6. The Appellant says that in reaching its decision the court erred in 
law in finding that entitlement to long service leave under the 
[Long Service Leave] Act did not include the quantification of that 
entitlement which is prescribed by sub-clause 4(5) of the General 
Order as varied.” 

27 The respondent’s position was that the reasons and conclusion of the Industrial Magistrate were correct. 
Analysis 
28 In the appellant’s written submissions there was reference to a number of law dictionary and general dictionary definitions of 

“entitlement”.  There was no great variation between these definitions.  There was also little variation to the definition of 
“entitlement” quoted by his Honour in his reasons, from the CCH Macquarie Dictionary of Employment and Industrial 
Relations.  What is common to each of the definitions is that an entitlement is something which someone has a right to.  This is 
also consistent with a Macquarie Dictionary definition quoted by the respondent in her written submissions.   

29 The appellant’s argument is that in the context of the Long Service Leave Act, the entitlement to long service is to be construed 
as including the quantification of the payment to be made during actual or deemed long service leave. 

30 The determination of the appeal depends upon the construction of the expression “entitlement to long service” in s8A of the 
Long Service Leave Act.  This exercise involves a consideration of the text of the section and Long Service Leave Act, as a 
whole, to endeavour to ascertain the intention of the legislature in enacting s8A of the Long Service Leave Act.  (Project Blue 
Sky Inc and Others v Australian Broadcasting Authority (1998) 194 CLR 355 at [69]; Wilson v Anderson and Others (2002) 
213 CLR 401 at [8]). 

31 Section 8A of the Long Service Leave Act refers to a determination of the Commission in Court Session varying any of the 
provisions for qualifications or entitlement to long service leave as contained in volume 52 of the Western Australian Industrial 
Gazette at pages 16 to 21.  In these pages of the WAIG there are the provisions for long service leave as consolidated at a 
hearing before the Commission in Court Session on 23 September 1964 (the 1964 Long Service Leave Order).  Clause 1 of the 
1964 Long Service Leave Order was in identical terms to clause 1 of the LSL General Order.  That is it provided a worker was 
entitled to leave with pay in respect of long service.  Clause 2 of the 1964 Long Service Leave Order set out the requirement 
for continuous service.  Clause 3 of the 1964 Long Service Leave Order set out the period of leave which a worker would be 
entitled or deemed to be entitled to.  Clause 3(3) contained an entitlement to pro-rata long service leave, after between 10 and 
15 years’ service, upon termination of employment in similar although not identical terms to clause 3(3) of the LSL General 
Order.  Clause 5 of the 1964 Long Service Leave Order was about the taking of long service leave.  Clause 5(2) provided for 
the payment upon termination of a worker of a sum equivalent to the amount which would have been payable in respect of the 
period of leave to which they were entitled or deemed to have been entitled and which would have been taken but for such 
termination. 

32 Clause 4 of the 1964 Long Service Leave Order was about payment for the period of long service leave.  Clause 4(1) provided 
that the worker shall be entitled to be paid for each week of leave to which he has become entitled or is deemed to become 
entitled, the ordinary time rate of pay applicable to him at the date he commences such leave.  Clause 4(2) provided that such 
ordinary time rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by the award 
(or agreement), but in the case of casuals and part-time workers shall be the ordinary time rate for the number of hours usually 
worked up to but not exceeding the prescribed standard.  Clause 4(5) then provided that in the case of workers employed on 
piece or bonus work or any other system of payment by results payment shall be at ordinary time rates. 

33 Clause 4(5) of the LSL General Order varies the method of calculation of payment to a worker employed on piece or bonus 
work or any other system of payment by results, on actual or deemed long service leave from that contained in clause 4(5) of 
the 1964 Long Service Leave Order.  In the 1964 Long Service Leave Order the payment was to be at what was simply 
described as ordinary time rates.  In the LSL General Order the rate of pay was to be calculated by averaging the worker’s rate 
of pay for each week over the previous three monthly period.  The question in terms of s8A of the Long Service Leave Act is 
whether this varied the entitlement to long service leave as contained in the 1964 Long Service Leave Order.  (It is clear that, in 
terms of s8A, the LSL General Order, as a general order of the Commission in Court Session varied more than “the majority of 
awards which” the provisions of the 1964 Long Service Leave Order “have been incorporated in and form part of.”)  

34 Clause 1 of both the 1964 Long Service Leave Order and the LSL General Order entitle a worker to “leave with pay in respect 
of long service”.  In my opinion the “entitlement to long service leave” is a composite entitlement.  It is not an entitlement 
simply to leave, but importantly to leave with pay.  The fact that payment is to be received during the leave is in my opinion an 
integral part of the entitlement.  So too is the amount of the payment and therefore the method by which the amount of the 
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payment is calculated.  A variation to the method of calculation of the payment therefore in my opinion varies the “entitlement 
to long service leave”.  This is because it varies the amount of pay which the worker is entitled to receive when on actual or 
deemed long service leave.  One integer of the entitlement, that of the payment, is varied. 

35 In my opinion, this reflects a proper understanding of the entitlement to long service leave in the Long Service Leave Act.  The 
entitlement provided for in s8(1) of the Long Service Leave Act is to “long service leave on ordinary pay”.  This provides for 
the composite entitlement to which I have referred; to leave on ordinary pay.   

36 Accordingly in my opinion the variation to the method of calculation of the entitlement to pay for workers employed on piece 
or bonus work or any other system of payment by results, when on actual or deemed long service leave, effected by the LSL 
General Order did vary the entitlement to long service leave as contained in the 1964 Long Service Leave Order.  This then 
has the effect legislated for in s8A of the Long Service Leave Act.  This is that the “entitlement of employees to long service 
leave shall forthwith thereafter be varied accordingly”.  Consistent with what I have said above this means that the method of 
calculation of payment of an employee of the relevant type (including the respondent) during actual or deemed long service 
leave, as part of their entitlement, has been varied by the contents of clause 4(5) of the LSL General Order.  In my opinion 
therefore, and with respect, the Industrial Magistrate was in error in not coming to this conclusion.   

37 The respondent’s entitlement to long service leave “on ordinary pay”, provided for in s8(1) of the Long Service Leave Act, was 
as expressed in that subsection “subject to the provisions of” the Long Service Leave Act.  This includes s8A.  Section 8A has 
the effect that I have described above.  Where there has been a variation of the type described in s8A to the method of 
calculation of the payment to an employee on deemed or actual long service leave, this, by the terms of s8A and s8(1), varies 
the payment to that employee from “ordinary pay”, as defined in the Long Service Leave Act, to that determined by the 
Commission in Court Session, if there is any difference.  In the case of the respondent there is such a difference as set out 
above.  Accordingly, it is the method of calculation of the payment determined by the Commission in Court Session, and 
contained in the LSL General Order as part of the entitlement to pay whilst on long service leave, which applied. 

38 Two other things may be noted about the Industrial Magistrate’s reasons.  The first is that the payment made to a person when 
leaving employment for pro-rata long service leave was said to be an “entitlement” in the definition quoted in his Honour’s 
reasons.  This was not then considered however by his Honour in determining whether a change in the method of calculation of 
this payment varied the entitlement to deemed long service leave. 

39 Secondly, although his Honour noted the purpose of s8A as providing equality between employees irrespective of whether 
their long service leave entitlement was governed by the Long Service Leave Act, or industrial award, the effect of his decision 
was to create a difference between them.  This was with respect to the method of calculation of the payment to be made to the 
group of employees which included the respondent, when on actual or deemed long service leave.  This is contrary to the 
purpose of s8A and the public policy behind it, as articulated by his Honour in his reasons. 

40 In attempting to uphold the decision of the Industrial Magistrate, the respondent made reference to the Second Reading Speech 
made by the Minister for Labour about the Long Service Leave Amendment Bill 1973 by which s8A of the Long Service Leave 
Act was inserted and s8 amended.  The Minister referred to a proposed repeal and re-enactment of s8 of the Long Service Leave 
Act, “which deals with entitlements”.  (Western Australia, Parliamentary Debates, Legislative Assembly 1973, page 980).  In 
my opinion this observation by the Minister does not assist the respondent.  The entitlement to long service leave is as 
described earlier set out in s8 of the Long Service Leave Act.  This contains however a composite entitlement to leave and 
payment whilst on leave.  The Minister’s observation does not support any conclusion that the payment whilst on leave and the 
method of calculation of that payment is not part of the entitlement to long service leave.  The same may be said of two 
authorities which the respondent referred to which make reference to the entitlements of employees under s8 and/or s9 of the 
Long Service Leave Act.  (United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434 per Hasluck J at [53] and Davies v 
Youngs WA Pty Ltd (2002) 82 WAIG 1114 per Smith C at [25]).   

41 The respondent also referred to s11 of the Long Service Leave Act as demonstrating a legislative intention that the entitlement 
to long service leave and the calculation of payments to be made whilst on actual or deemed long service leave were 
conceptually different.   

42 Section 11 of the Long Service Leave Act is in the following terms:- 
“11. Industrial magistrate’s courts  

(1) An industrial magistrate’s court has jurisdiction to 
hear and determine all questions and disputes in 
relation to rights and liabilities under this Act, 
including without limiting the generality of the 
foregoing, questions and disputes —  
(a) as to whether a person is or is not an 

employee, or an employer, to whom this 
Act applies; 

(b) whether and when and to what extent an 
employee is or has become entitled to long 
service leave, or payment in lieu of long 
service leave; 

(c) as to the ordinary rate of pay of an 
employee; 
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(d) as to whether the employment of the 
employee was or was not ended by an 
employer in order to avoid or to attempt to 
avoid liability for long service leave; and 

(e) with respect to a benefit in lieu of long 
service leave under an agreement made 
under section 5. 

(2) Jurisdiction granted under subsection (1) is exclusive 
of any other court except where an appeal lies to that 
other court.” 

43 The respondent argued that if the method of calculation of payment of an employee was part of their entitlement to long 
service leave then it would not have been necessary to separately provide for the jurisdiction of the Industrial Magistrate 
contained in s11(1)(c).  This is because a determination as to the ordinary rate of pay of an employee could have been 
determined as part of the determination set out in s11(1)(b).  I do not accept this contention.  Firstly, this is because in my 
opinion s8(1) more clearly sets out what the legislature intended to be the constituents of the entitlement to long service leave.  
As set out earlier, this is long service leave on ordinary pay.  Secondly, paragraphs (a)-(e) of s11(1) do not describe mutually 
exclusive questions which may be determined by the Industrial Magistrate’s Court.  For example, the question of whether or 
not a person is an employee to whom the Long Service Leave Act applies (s11(1)(a)), is also bound up within the question of 
whether and to what extent an employee is entitled to long service leave (s11(1)(b)).  In the same way, the question of the 
ordinary rate of pay of an employee is separately mentioned in s11(1)(c) although this question could be integral to a 
determination of the broader question set out in question s11(1)(b) of Long Service Leave Act. 

44 For the reasons set out, in my opinion the Industrial Magistrate erred in deciding that the method of calculation of the payment 
by the appellant to the respondent was in accordance with s4(2)(b) of the Long Service Leave Act.  Instead, the method of 
calculation should have been decided to be that contained in clause 4(5) of the LSL General Order. 

The Repeal of s8A of the Long Service Leave Act and the LSL General Order 
45 Having reached this conclusion it is necessary to consider whether the repeal of s8A of the Long Service Leave Act and the LSL 

General Order by the Labour Relations Legislation Amendment Act 2006 has any impact upon the appeal.  Section 8A of the 
Long Service Leave Act was repealed by s57 of the Labour Relations Legislation Amendment Act.  The LSL General Order 
was repealed by s64 of the Labour Relations Legislation Amendment Act.  Section 65 of the Labour Relations Legislation 
Amendment Act contained a transitional provision with respect to references to the LSL General Order in industrial 
instruments.  An industrial instrument is defined in s63 of the Labour Relations Legislation Amendment Act in the following 
way:- 

“63. Meaning of terms used in this Division 
… 
“industrial instrument” means —  

(a) an award under the Coal Industry 
Tribunal of Western Australia Act 1992; 

(b) an order under the Coal Industry Tribunal 
of Western Australia Act 1992 or an 
agreement that comes within section 12(4) 
or 17(1) of that Act; 

(c) an award as defined in the Industrial 
Relations Act 1979 section 7(1); 

(d) an industrial agreement as defined in the 
Industrial Relations Act 1979 section 7(1); 

(e) an order of the Commission under the 
Industrial Relations Act 1979; 

(f) an employer-employee agreement under 
the Industrial Relations Act 1979 Part 
VID; or 

(g) any other agreement between a person and 
an employer, as such, that deals with long 
service leave;” 

46 Section 65 of the Labour Relations Legislation Amendment Act in the following terms:- 
“65. Transitional provision — references to the LSL General Order 

(1) The object of this section is to ensure that where, 
before commencement, a person’s long service leave 
rights, entitlements or obligations arose under an 
industrial instrument by reference to the LSL General 
Order that person’s long service leave rights, 
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entitlements or obligations arise, after commencement, 
under the instrument by reference to the Long Service 
Leave Act 1958. 

(2) Unless the contrary intention appears or the context 
otherwise requires, a reference in an industrial 
instrument to the LSL General Order, or a provision 
of that Order, is, after commencement, to be read as a 
reference to the Long Service Leave Act 1958, or the 
corresponding provision of that Act, (whichever is 
relevant) and the instrument is to be construed so as to 
give effect to the object of this section. 

(3) Subsection (2) applies to references that, after 
commencement, have ongoing effect. 

(4) A provision of the Long Service Leave Act 1958 
corresponds to a provision of the LSL General Order 
if the provisions deal with substantially the same 
matter. 

(5) In this section —  
 “commencement” means the coming into operation of 
the Labour Relations Legislation Amendment Act 2006 
Part 7 Division 2.” 

47 In my opinion the transitional provisions contained in s65 of the Labour Relations Legislation Amendment Act do not effect the 
entitlement of the respondent.  This is because her entitlement to long service leave did not arise under an industrial 
instrument, as defined in the Labour Relations Legislation Amendment Act. 

48 In my opinion s37 of the Interpretation Act 1984 (WA) has application.  Section 37(1) of the Interpretation Act is in the 
following terms:- 

“37. General savings on repeal  
(1) Where a written law repeals an enactment, the repeal 

does not, unless the contrary intention appears —  
(a) revive anything not in force or existing at 

the time at which the repeal takes effect; 
(b) affect the previous operation of the 

enactment repealed or anything duly done 
or suffered under that enactment; 

(c) affect any right, interest, title, power or 
privilege created, acquired, accrued, 
established or exercisable or any status or 
capacity existing prior to the repeal; 

(d) affect any duty, obligation, liability, or 
burden of proof imposed, created, or 
incurred prior to the repeal; 

(e) subject to section 11 of The Criminal Code 
and section 10 of the Sentencing Act 1995, 
affect any penalty or forfeiture incurred or 
liable to be incurred in respect of an 
offence committed against that enactment; 

(f) affect any investigation, legal proceeding 
or remedy in respect of any such right, 
interest, title, power, privilege, status, 
capacity, duty, obligation, liability, burden 
of proof, penalty or forfeiture, 

and any such investigation, legal proceeding or remedy may be 
instituted, continued, or enforced, and any such penalty or 
forfeiture may be imposed and enforced as if the repealing written 
law had not been passed or made.” 

49 The Labour Relations Legislation Amendment Act is a written law as defined in s5 of the Interpretation Act.  In my opinion 
s37(1)(b), (c), (d) and (f) of the Interpretation Act apply in the present appeal.  The result is that the repeal of s8A of the Long 
Service Leave Act has not affected the right of the respondent or the corresponding obligation of the appellant with respect to 
the payment by the appellant to the respondent of an amount in lieu of long service leave.   

50 The entitlement to receive and obligation to pay this amount arose on the termination of the respondent’s employment in 
December 2004.  For the reasons set out above, s8A had an impact upon the calculation of the amount of payment.  In terms of 
s37(1)(b) of the Interpretation Act, this was a “previous operation” of the now repealed s8A of the Long Service Leave Act 
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which is not affected by the repeal.  The requirement for payment by the appellant to the respondent under the Long Service 
Leave Act, as at December 2004, was a right existing and obligation incurred prior to the repeal of s8A of the Long Service 
Leave Act.  As stated in s37(1)(c) and (d) of the Interpretation Act therefore the right and obligation was not effected by the 
repeal of s8A of the Long Service Leave Act.  Furthermore, s37(1)(f) of the Interpretation Act provides that the repeal of s8A 
does not effect any legal proceedings in respect of any of the rights and obligations referred to in the earlier subparagraphs of 
s37(1).  The appeal against the decision of the Industrial Magistrate’s Court satisfies, in my opinion the character of being a 
legal proceeding in respect of any such right or obligation.  The appeal is not therefore affected by the repeal of s8A of the 
Long Service Leave Act. 

The Orders to be Made 
51 It remains to be considered what orders should be made by the Full Bench.  The parties were not in a position to make 

submissions on this issue at the hearing of the appeal.  Accordingly, at the conclusion of the hearing, orders were made for the 
filing of submissions on the orders the Full Bench should make in the event that the appeal was upheld.  The respondent filed 
written submissions on 1 November 2006 and the appellant did so, in reply, on 15 November 2006. 

52 The duty of the Full Bench is to now assess the amount which the Industrial Magistrate ought to have ordered the appellant to 
pay to the respondent in satisfaction of her entitlement to long service leave.  The parties did not agree upon the way in which 
this amount should be assessed.  The first point of disagreement was as to the proportionate amount of leave which should be 
used to calculate the entitlement in accordance with s8(3) of the Long Service Leave Act.  This subsection has been set out 
earlier.  The Industrial Magistrate assessed the amount of leave to be 8.67 weeks.  As set out on pages 9 and 10 of his Honour’s 
reasons, this figure was arrived at by dividing 10 years by 15 years and multiplying this by 13 weeks.  The Industrial 
Magistrate therefore took into account the figure of 10 years as being the duration of “continuous employment” for the purpose 
of the calculation.  Near the commencement of his Honour’s reasons however it was recorded that the respondent commenced 
working for the appellant on 9 June 1994 and remained so employed until 31 December 2004.  His Honour then said that as at 
termination the respondent had “completed 10 years of continuous service”.  This was as stated, the figure used by the 
Industrial Magistrate for the purpose of making the calculation under s8(3) of the Long Service Leave Act.   

53 In her written submissions, the respondent challenges the correctness of the 8.67 weeks multiplier.  Instead, the respondent 
says that the period of continuous employment was “approximately 10 years and 7 months (127) months”.  Accordingly it is 
said that the entitlement is to a payment for 9.17 weeks, using the formula set out in s8(3) of the Long Service Leave Act.  The 
appellant in its written submissions, rejects this approach.  It is submitted that the Industrial Magistrate made a finding the 
respondent was entitled to 8.67 weeks pro-rata long service leave and that this finding was not raised as an issue in the appeal 
by either party.  It is submitted the respondent is therefore entitled to 8.67 weeks long service leave.  The appellant’s 
submissions did not challenge the correctness of the assertion in the respondent’s submissions, or the reasons of the Industrial 
Magistrate, that the respondent was employed by the appellant from 9 June 1994 to 31 December 2004.   

54 In support of its submission, the appellant states that the issue in the appeal was whether in calculating the respondent’s 
entitlement to long service leave, clause 4(5) of the LSL General Order applied.  Whilst this is so, the Full Bench, having 
accepted the appellant’s argument on this issue, is now in the position of determining the amount which the Industrial 
Magistrate ought to have found the respondent was entitled to, if his Honour had made the calculation in accordance with 
clause 4(5) of the LSL General Order.  In carrying out this assessment for itself, in my opinion the Full Bench is not bound to 
take into account the figures used by the Industrial Magistrate.  In particular, in my opinion, the Full Bench should not make 
the assessment on the basis of the figures used by the Industrial Magistrate if it can be shown that his Honour was in error in 
using the figures which he did.   

55 On the issue of the multiplier, the Industrial Magistrate seems to have clearly erred in taking into account that the respondent 
had only 10 years of continuous employment, when the period of her continuous employment was longer than 10 years.  
Although having 10 years continuous employment qualified the respondent for the entitlement contained in s8(3) of the Long 
Service Leave Act, it was the actual period of continuous employment which ought to have been used by the Industrial 
Magistrate in making the assessment of the entitlement of the respondent under s8(3) of the Long Service Leave Act.  The 
respondent gave evidence that the period of her employment with the appellant was 9 June 1994 to 31 December 2004.  (T2).  
These dates were not disputed in her cross-examination or in the evidence of Mr Hollow, the principal of the appellant who 
was their only witness.  The Industrial Magistrate correctly found that this was the period of her employment.  Accordingly, 
the period of the respondent’s continuous employment was not 10 years but 10 years plus the period between 9 June 2004 and 
31 December 2004.  This was a period of 6 completed months plus 21 days of June.  As June is a month of 30 days duration, 
21 days comprises 0.7 of the month.  Therefore the amount of continuous employment of the respondent was 10 years, plus 
6 months, plus 0.7 of the month.  Converted to months, this totals 126.7 months.   

56 The respondent’s leave entitlement, using the formula set out in s8(3) of the Long Service Leave Act is therefore:- 
126.7 (months of employment) ÷ by 180 (months in 15 years) x 13 (weeks of long service leave) = 9.15 weeks 

57 Accordingly this is the amount of weeks leave which the Industrial Magistrate ought to have used for the purposes of 
calculating the payment to the respondent.   

58 The next step is to determine the respondent’s “rate of pay for each week over the previous three monthly period”, prior to the 
termination of employment, as required by clause 4(5) of the LSL General Order.  The parties again did not agree over the way 
in which this should be determined.  In part this was because of the way in which the respondent was remunerated.  By far the 
greater proportion of her income was earned by way of commission upon sales of residential property.  The commission was 
paid upon settlement.  There was therefore a time lag between the respondent doing the work which led to an offer and 
acceptance being completed and the settlement of the property leading to the payment of the respondent’s commission.  The 
task for the Full Bench is to consider the evidence and decide what the respondent’s “rate of pay for each week” was over the 
relevant 3 monthly period. 
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59 The respondent submits that her “earnings” could be calculated in two alternative ways:- 
(a) On a cash accrual basis, that is, on the basis of payments she received or was entitled to receive in or after 

the period 1 October to 31 December 2004.  The respondent says this is the basis upon which the Industrial 
Magistrate made the calculation.  

(b) On a deals signed basis, looking at the commission payable on deals signed in the period 1 October to 
31 December 2004 plus bonuses and other payments that became payable in that period. 

60 The appellant’s primary position is that the correct calculation is that of pay actually received within the 3 month period.  The 
appellant’s secondary position is that the calculation should be based on pay actually received within the 3 month period plus 
any pay the respondent was entitled to be paid within the 3 month period.  The appellant’s third position, if the Full Bench did 
not accept their primary or secondary position, is that the calculation should be based on deals signed during the 3 month 
period.   

61 In considering these alternatives, the primary consideration must be the words used in clause 4(5) of the LSL General Order.  
This refers to a “rate of pay for each week over the previous 3 monthly period”.  The way in which the respondent was paid 
does not make it easy to determine a “rate of pay” in terms of clause 4(5).  In my opinion however the focus of clause 4(5) is 
upon the work which was done during the 3 month period and the entitlement to pay for that work.  I do not think that the 
focus is simply upon the amount which the worker was actually paid during the 3 monthly period.  This is because this would, 
wrongly in my opinion, take out of consideration any amount which the worker was entitled to but was, for one reason or 
another, not paid for their work during the 3 monthly period.  In my opinion, it is the amount which the worker has earned or 
become entitled to be paid because of their work within the 3 month period which best fits the expression “rate of pay” in 
clause 4(5) of the LSL General Order.  In this case, that means the amounts which the respondent became entitled to be paid 
because of her work during the 3 month period.  That is the commissions and other amounts which were entitled to be paid 
because of agreements reached or other work done by the respondent during the 3 month period.   

62 This does not involve acceptance of either of the two methods of calculation submitted by the respondent.  With respect to the 
cash accrual basis, the respondent submitted that this should include payments received or entitled to receive during the 
3 month period.  However, payments received during this period may reflect work done by the respondent during the period 
prior to the commencement of the 3 month period and therefore should not be taken into account.  With respect to the 
respondent’s suggested deals signed basis, this also took into account payments that became payable in the period 1 October to 
31 December 2004 and therefore could include amounts received during that period which related to work done prior to the 
commencement of the 3 month period.  In my opinion the appellant’s third alternative is the preferred method of calculation, 
which is that it should be based upon deals signed during the 3 month period as well as any other payments earned by the 
respondent for work done during that period.   

63 I recognise the submission of the appellant to the effect that it is only when settlement occurs that the payment entitlement of 
the respondent, as a real estate agent paid by commission, crystallizes.  In the ordinary course of events, however, the payment 
which is then made reflects work done by the agent leading up to the signing of the offer and acceptance.  (This was referred to 
as a “deal” at places in the written submissions.  I will therefore also use this word at times below).  The later payment is 
therefore largely for work done during an earlier period.  The date the deal is signed is therefore in my opinion the appropriate 
date to take into account as the date the money was earned, relevant to an understanding of a “rate of pay” for the purposes of 
clause 4(5) of the LSL General Order.  If settlement does not occur, after a deal has been signed, then there is obviously no 
amount earned for that deal for the purpose of establishing a “rate of pay”.  This does not mean however that it is not the date 
the deal is signed which is material to determining when the money is earned for the purpose of establishing the rate of pay. 

64 The parties agree that the commissions earned by the respondent for “deals signed” on residential properties for 1 October to 
31 December 2004 was $43,066.00.  They are also agreed that in this period the respondent earned a letting fee of $187.20 and 
also that rental management/commission fees of $1,880.26 should be included.  The respondent was, in June 2005, credited 
with $8,727.85 as a performance bonus for January to December 2004.  The respondent asserts this amount should be taken 
into account in full, as it was payable in December 2004.  The appellant argues that only a quarter of this amount (being 
$2,181.96) as representing 3 months of the yearly entitlement should be taken into account.  I agree that this is the preferable 
approach, as it is more likely to represent the amount earned by the respondent as a performance bonus in the relevant 3 month 
period.  The total of these four amounts is $47,315.42. 

65 The appellant submits that from these amounts should be deducted the respondent’s expenses for the 3 month period.  Some 
reference to these expenses was made in paragraph [4] above.  As stated by the Industrial Magistrate in his reasons, these 
expenses included those for advertising, photocopying, printing, sign writing and telephone.  The appellant submits that taking 
into account the expenses which were deducted from the respondent’s ledger are essential to the calculation of her true 
earnings.  I accept this submission.  (The appellant does not include for present purposes and in my opinion properly, 
superannuation paid by the appellant, as an expenses debited against the respondent).  The expenses debited to the respondent 
for 1 October to 31 December 2004 total $5,196.11.  (Appeal Book pages 29-30). 

66 The amount earned in the relevant 3 monthly period is therefore:- 

$47,315.42 - $5,196.11 = $42,119.31 

67 The weekly rate of pay over this 3 month period is calculated by dividing $42,119.31 by the number of weeks in the period.  
The 3 months from 1 October 2004 to 31 December 2004 comprises 92 days.  This equals 13.14 weeks.  The weekly rate of 
pay is therefore:- 

$42,119.31 ÷ 13.14 = $3,205.43 
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68 The amount which the appellant was obliged to pay the respondent was therefore:- 
$3,205.43 (average weekly rate of pay) x 9.15 (proportional entitlement of weeks of leave) 
= $29,329.68 

69 The parties are agreed that the appellant has already made a payment of $11,325.60 to the respondent, in partial satisfaction of 
the orders made by the Industrial Magistrate’s Court.  Therefore this must be taken into account in setting the amount the 
appellant is now ordered to pay.  This amount is therefore:- 

$29,329.68 - $11,325.60 = $18,004.08 
70 The respondent sought an order that the amount be ordered to be paid within 14 days.  The appellant made no submissions 

against this time period.  It is the time within which the Industrial Magistrate’s Court ordered payment to be paid.  In my 
opinion the time period is reasonable. 

71 Accordingly, in my opinion, the following orders should be made by the Full Bench and a minute of proposed order should 
issue in these terms:- 

1. The appeal is upheld. 
2. The order made by the Industrial Magistrate’s Court is set aside. 
3. The appellant shall pay to the respondent $18,004.08 within 14 days 

of the day of publication of this order. 
COMMISSIONER S J KENNER: 
72 This is an appeal pursuant to s84 of the Industrial Relations Act 1979 (“the Act”) from a decision of an Industrial Magistrate of 

14 June 2006 which determined a dispute between the appellant and the respondent concerning the respondent’s entitlement to 
long service leave under the Long Service Leave Act 1958 (“the LSL Act”).  There was no controversy on the factual matters 
before the learned Industrial Magistrate with the issue for determination being how the respondent’s long service leave 
entitlement was to be calculated. 

Background 
73 At all material times the respondent was an employed real estate agent engaged by the appellant between June 1994 and 

December 2004.  As at the date of the termination of the respondent’s employment on 31 December 2004, the respondent had a 
pro-rata entitlement to long service leave having served at least 10 years continuous employment.  The appellant at first 
instance argued that the respondent’s entitlement to long service leave should be calculated at the rate as determined by clause 
4(5) of the General Order as to long service leave made by the Commission in Court Session as at December 1977 (“the 
General Order”) which provided that in the case of an employee such as the respondent, the rate of pay for long service leave 
purposes is to be calculated on the basis of an average rate over a three month period from when it fell due.  The appellant 
contended that this was so by reason of the operation of s8A of the LSL Act which in effect, sought to place employees under 
the LSL Act on the same footing as award employees under the Act as far as long service leave entitlements were concerned.   
Section 8A of the LSL Act has been repealed since the decision at first instance was handed down.   The effect of that repeal I 
deal with later in these reasons.  

74 On the other hand, the respondent argued at first instance that s8A of the LSL Act had no application to the present 
circumstances as “entitlement” to long service leave, only refers to the quantum of weeks of leave, and not the payment for it.  
Accordingly, the respondent submitted that the calculation of the respondent’s entitlement to long service leave, was governed 
by ss4(1) and 4(2) of the LSL Act which in the respondent’s case, was to be based on an average weekly rate over a period of 
12 months immediately prior to the entitlement arising.  In the instant case, the latter method of calculation conferred a 
considerably greater monetary benefit on the respondent. 

Decision at First Instance 
75 The learned Industrial Magistrate considered the contentions of the parties and whilst concluding at AB 18 that the purpose of 

s8A of the LSL Act was to maintain consistency between award and non award employees insofar as long service leave is 
concerned, came to the conclusion that “entitlement” was to be read only as referring to the weeks of long service leave and not 
inclusive of the method of payment.  Accordingly, the learned Industrial Magistrate found favour with the respondent’s 
submissions at first instance and held that s8A of the LSL Act had no application to the present circumstances.  The 
respondent’s pro-rata entitlement to long service leave on termination of her employment was to be calculated in accordance 
with ss4(1) and 4(2) of the LSL Act. 

The Appeal 
76 Counsel for the appellant says that the learned Industrial Magistrate was in error when he applied ss4(1) and 4(2) of the LSL 

Act in calculating the respondent’s pro-rata long service leave entitlement.  In essence, Mr Momber contended that the 
approach adopted by the learned Industrial Magistrate involved an overly narrow interpretation of “entitlement” for the 
purposes of the LSL Act, and he should have concluded that “entitlement” includes both the actual weeks of long service leave 
and the payment to be made calculated in accordance with the appropriate formula.  The appropriate formula in this case 
according to the appellant’s submissions, was that prescribed by clause 4(5) of the General Order.  This would mean that 
instead of the amount of $37,598.62 being awarded to the respondent, the amount that should have been awarded was some 
$11,325.60.  Indeed, it was this sum that was paid to the respondent by the appellant and which was the subject of 
consideration by the Full Bench, in its earlier reasons for decision in relation to the respondent’s application that the order of 
the court at first instance not be stayed pending the hearing and determination of the appeal: Nekros Pty Ltd v Roanne Baker 
(2006) 86 WAIG 2957.   
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77 Counsel for the respondent contended that the learned Industrial Magistrate was correct in his decision to determine the 
quantum of the respondent’s entitlement to pro-rata long service leave using the formula set out in ss4(1) and 4(2) of the LSL 
Act and not clause 4(5) of the General Order.  Mr Kemp submitted that in part in reliance upon Parliamentary materials 
leading to the enactment of s8A of the LSL Act, that s8A was only aimed at maintaining consistency between award and non 
award employees with respect to the entitlement in weeks of leave that accrue to employees under the LSL Act.  This, 
according to counsel, was the construction to be preferred when having regard to the source of the entitlement in s8 of the LSL 
Act. 

Consideration 

78 In my opinion, for the following reasons, the appellant’s submissions are to be preferred and accordingly I would uphold the 
appeal.   

79 I first turn to the relevant provisions of the LSL Act and the General Order.   

The Relevant Provisions 

80 The LSL Act was enacted in 1958.  This legislation was enacted to extend long service leave entitlements to employees 
throughout the State of Western Australia, except those who were entitled to long service leave benefits at least equal to those 
under the LSL Act, and whose employment was covered by various industrial instruments under the Act.  Part III of the LSL Act 
is headed “Entitlements To Long Service Leave Or To Payment In Lieu Thereof”.  Sections 8(1) and 8(3), relevant for the 
purposes this appeal, were at the material time as follows:- 

“(1) An employee is entitled in accordance with, and subject to, the 
provisions of this Act, to long service leave on ordinary pay in 
respect of continuous employment with one and the same 
employer, or with a person who, being a transmittee, is deemed 
pursuant to section 6(4) to be one and the same employer... 

(3) Subject to subsection (5), where an employee has completed at 
least 10 years of such continuous employment since the 
commencement thereof, but less than 15 years, and the 
employment is terminated —  

(a) by his death; or 

(b) for any reason other than serious misconduct, 

the amount of leave to which the employee is entitled shall be a 
proportionate amount on the basis of 13 weeks for 15 years of 
such continuous employment.” 

81 The definition of “ordinary pay” at the material time appears in s4(2) as follows:- 

“(2) For the purpose of the interpretation of “ordinary pay” in 
subsection (1) —  

(a) where the employee is employed on piece or bonus 
work or any other system of payment by results, he 
shall be paid during any period when he is on long 
service leave at the ordinary rate of pay which would 
be applicable to him if he was employed in the 
industry appropriate to his calling on a time basis and 
not on piece or bonus work or other system of payment 
by results; 

(b) where no ordinary time rate of pay is fixed under the 
provisions of paragraph (a) the ordinary time rate of 
pay shall be deemed to be the average weekly rate 
earned by him while in employment during the period 
of 12 months — 

(i) ending on the day immediately preceding 
that on which he commences long service 
leave or would but for payment in lieu of 
long service leave have commenced long 
service leave, if he is then in employment; or 

(ii) ending on the day immediately preceding 
that on which he was last in employment, if 
he is not then in employment; or 

(iii) ending on the day immediately preceding 
that of his death, 

as the case requires; and 
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(c) where the normal weekly number of hours have varied 
over the period of employment of an employee the 
normal weekly number of hours of work shall, subject 
to paragraph (a), be deemed to be the average weekly 
number of hours worked by the employee during that 
period of employment (calculated by reference to such 
hours as are ascertainable if the hours actually 
worked over that period are not known); and 

(d) the cash value of any board and lodging provided for 
an employee shall be deemed to be its cash value as 
fixed by or under the conditions of the employee’s 
employment, or, if it is not so fixed, shall be computed 
at the prescribed rate; and 

(e) where by agreement between the employer and the 
employee the commencement of the leave to which the 
employee is entitled or any portion thereof is 
postponed to meet the convenience of the employee, 
the rate of payment for such leave shall be at the 
ordinary time rate of pay applicable to him at the date 
of accrual or, if so agreed, at the ordinary time rate of 
pay applicable at the date he commences such leave.” 

82 The General Order was made by the Commission in Court Session in 1964: (1964) 52 WAIG 16.  At the time it was made, 
there was no provision for the calculation of long service leave benefits for those paid on a piece work basis or the like. 

83 Section 8A was inserted into the LSL Act in 1973 and at the material time for present purposes it provided as follows:- 
“8A. Variation of qualifications and entitlement to long service leave  

Notwithstanding any other provision in this Act in the event of a 
determination of the Commission in Court Session varying from 
time to time any of the provisions for qualifications or 
entitlement to long service leave as contained in volume 52 of 
the Western Australian Industrial Gazette at pages 16 to 21, 
both inclusive, for the majority of awards which those 
provisions have been incorporated in and form part of, the 
qualifications and entitlement of employees to long service leave 
shall forthwith thereafter be varied accordingly.” 

84 In 1977 the General Order was varied to include a new clause 4(5): (1977) 58 WAIG 1.  At the relevant time clause 4(5) 
provided as follows:- 

“4(5) In the case of workers employed on piece or bonus work or any 
other system of payment by results the rate of pay shall be 
calculated by averaging the worker’s rate of pay for each week 
over the previous three monthly period.”  

85 The crux of the appeal turns upon the proper construction of the relevant provisions of the LSL Act and in particular, the 
meaning of “entitlement” for the purposes of the then now repealed s8A.   

86 From its terms, and from the Parliamentary materials in connection with its enactment, the learned Industrial Magistrate was 
with respect, correct to conclude as he did, that the apparent intention of s8A was to enable variations to long service leave 
standards applicable to award covered employees under the Act to be effective for employees under and subject to the LSL Act, 
without the need for an amendment to the latter.  Such a provision no doubt at the time made logical sense as the Commission 
in Court Session had jurisdiction to review long service leave entitlements for employees under the General Order, which 
extended to all employees throughout the State who fell under the Act. 

87 In the interpretation of the LSL Act the usual principles apply.  The terms of s8A must be interpreted in accordance with the 
ordinary and natural meaning of the language used, consistent with the overall purpose of the legislation.  Additionally, in the 
interpretation of legislation, the first step is always to examine the language of the statute under consideration before 
considering any secondary material:  Attorney-General v Queensland (2002) 213 CLR 485. 

88 The relevant provisions of the LSL Act, set out above, appear in Part III which is also noted, headed “Entitlements To Long 
Service Leave Or To Payment In Lieu Thereof”.  In the interpretation of a statute, Parts, Divisions and headings are a part of 
legislation and regard may be had to them in considering the meaning of the text.  This is subject to the general proviso that 
headings may be disregarded if they conflict with an otherwise clear and unambiguous provision in the statute concerned:  Silk 
Bros Pty Ltd v State Electricity Commission (Inc) (1943) 67 CLR 1:  Bennett v Minister for Public Works (NSW) (1908) 7 CLR 
372:  Concrete Constructions (NSW) Pty Ltd v Nelson (1990) 92 ALR 193.  Significantly, the heading to Part III, in terms of 
entitlements, refers to both long service leave and payment in lieu of it.   

89 What then is the “entitlement”?  Firstly, one looks at s8(1) of the LSL Act.  This provides, as set out above, that “an employee is 
entitled …, to long service leave on ordinary pay in respect of continuous employment with one and the same employer,…”  
The remaining provisions s8 then sets out the qualifications for that entitlement, which are based on years of continuous 
employment as defined with a pro-rata entitlement, again subject to a minimum period of continuous service and subject to 
other conditions.  In my opinion, s8(1) is to be construed as a whole with reference to “long service leave” and “ordinary pay” 
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being seen as a composite provision.  When read in this way, the reference to “ordinary pay” is an integral part of the 
entitlement to long service leave in the sense that the entitlement is a composite entitlement to both a period of leave and 
payment for it in respect of long service with one and the same employer.   

90 Counsel for both the appellant and respondent referred the Full Bench to various dictionary meanings of “entitlement”.  For 
example, the CCH Macquarie Dictionary of Employment and Industrial Relations, upon which the learned Industrial 
Magistrate relied at AB 20, defines it to mean:- 

“entitlement that which a person has a right to, e.g. that which is specifically 
provided for in industrial awards and contracts of employment as the rights of 
employees.  The term is used especially for the additional payment received 
when leaving employment, consisting of a pro rata amount for accrued annual 
leave, long service leave where applicable, etc.” 

91 Furthermore, the New Shorter Oxford Dictionary, 1993, defines the word as:- 
“(c) something to which a person is entitled, esp. a state benefit”. 

92 In accordance with such meanings, clearly “entitlement” means something which a person has a right to.  Accepting this to be 
the case, and that “entitlement” in its ordinary and natural meaning connotes a “right”, then by the ordinary and natural 
meaning of the language in s8(1) of the LSL Act, an employee’s right to long service leave, is to both a period of leave and 
payment for it in respect of long service with the employer.  It seems to me, with due respect, to be somewhat artificial to 
separate the act of payment from the taking of leave.  If one was to ask a reasonable bystander what they would understand to 
be their right in relation to long service leave, I have no doubt that the answer would be a period of paid leave in respect of 
long service with an employer.    

93 Adopting this construction, in my opinion, the rate of pay as “ordinary pay”, is an integral part of the right or entitlement to the 
long service leave conferred by the LSL Act.  This right to payment as well as the period of leave, as a matter of interpretation, 
is supported by the inclusion in Part III of the LSL Act, of an entitlement to payment in lieu of long service leave.  That is, an 
employee has a right or “entitlement”, after having served at least 10 years continuous service with an employer, on 
termination of employment, on grounds other than serious misconduct, to payment for the period of long service leave which 
had been accrued to that time.  Whilst the language of s8(3) does not actually refer to payment in lieu thereof, but rather “the 
amount of leave”, it is plain to sensibly interpret that provision to mean payment of a money sum in respect of the leave that 
otherwise could be taken for that period of service. 

94 Furthermore, on its ordinary language, s8A refers to “any of the provisions for qualifications or entitlement to long service 
leave …”.  If, as contended by the respondent, “entitlement” only refers to weeks of leave, then Parliament could clearly have 
said this if that was the extent of the limitation.  The use of the word “any” when read with the meaning of “entitlement” that 
should be preferred in my opinion, clearly comprehends the method of calculating the payment for the period of long service 
leave to be taken. 

95 Therefore in my view, the construction of “entitlement” to be preferred for the purposes of the LSL Act and for that matter the 
General Order, is that an “entitlement” to long service leave includes both the period of leave itself and the payment for that 
leave at ordinary rates of pay.  Given that at the material time of the termination of the respondent’s employment, both s8A and 
clause 4(5) of the General Order were in force, then the monetary payment to long service leave, or the rate of “ordinary pay” 
is the rate of pay calculated in accordance with the General Order, which in this case is by averaging the respondent’s rate of 
pay for each week over the three month period prior to the termination of her employment.  This interpretation involves no 
absurdity or repugnancy with the statute as a whole.   

96 In my opinion, this interpretation of the relevant provisions of the LSL Act is entirely consistent with the general apparent 
purpose of s8A to achieve uniformity and consistency between the LSL Act and the General Order as to the qualifications for 
and entitlements to the taking of long service leave.  Whilst the learned Industrial Magistrate recognised this, in my opinion, 
with respect, he erred in not applying that principle consistent with the broader meaning of “entitlement” in this case. 

Effect of Repeal 
97 Since the matter of the respondent’s entitlement to long service leave was heard by the learned Industrial Magistrate, by the 

terms of the Labour Relations Legislation Amendment Act 2006 in particular ss57 and 64, s8A of the LSL Act and the General 
Order have been repealed effective from 4 July 2006.  Thereafter, by the transitional provisions in s65 of that amending 
legislation, all rights, entitlements or obligations arising under an industrial instrument referable to the former General Order, 
are taken to arise under the LSL Act from the coming into operation of the amendments.  Given that it seemed common ground 
that the respondent’s employment was not governed by an industrial instrument, then those transitional provisions have no 
application in the present case. 

98 However, as at the time of the crystallisation of the respondent’s entitlement to payment in lieu of long service leave, which 
was the termination of her employment in December 2004, s8A was in force and effect and in my opinion conferred a right as 
at that time, as to the calculation of the payment for the period of long service leave due to the respondent.  As such, the 
general savings on repeal in s37 of the Interpretation Act 1984, in particular s37(1)(c) would have application.  This provision 
provides that the repeal of s8A does not, subject to any contrary intention, “affect any right, interest, title, power or privilege 
created, acquired, accrued, established or exercisable or any status or capacity existing prior to the repeal.”  No contrary 
intention is apparent.  In any event and furthermore, it must be assumed that in the absence of any clear statement to the 
contrary, the repeal of s8A does not have retrospective operation to apply to facts or events that have already taken place and 
which would impact on the rights or interests prescribed by s8A of the LSL Act when it was in operation: Maxwell v Murphy 
(1957) 96 CLR 261.  On either basis, it is open to the Full Bench to make an order that could have been made at first instance 
by applying clause 4(5) of the General Order to the respondent’s accrual and payment out of long service leave.   
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Orders to be Made  
99 The respondent was directed to file and serve further submissions as to the quantification of the respondent’s entitlement to 

long service leave, in the event the Full Bench upheld the appeal.  The appellant also filed written submissions in reply.  
100 The appellant and respondent set out various bases for their contentions as to the appropriate orders that should be made in the 

event that the Full Bench upheld the appeal.  One difficulty that arises in this matter is determining how the terms of 
clause 4(5) of the General Order should apply.  As set out above, in the case of a person employed on piece work, by bonus or 
other system of payment by results, the General Order provides a method of calculation “by averaging the worker’s rate of 
pay for each week over the previous three monthly period”.  The difficulty which is immediately apparent from the language of 
this provision is that in the case of a piece worker for example, calculating an average “rate of pay for each week” is 
nonsensical.  This is because a piece worker is not paid a weekly rate but is paid generally by unit of production.   

101 This difficulty seems to have been foreseen under the terms of the LSL Act as it was, where in s 4(2) set out above, a formula is 
provided based on an ordinary time equivalent rate of pay if an employee was employed on piece or bonus work or other 
system of payment by results.  In the further alternative to that, a rate of pay based on “the average weekly rate earned by him 
while in employment during the period of 12 months…” is prescribed.  No such mechanism was inserted into clause 4(5) of the 
General Order. 

102 In my opinion, to overcome this difficulty, “rate of pay” for the purposes of clause 4(5) should be interpreted in a similar 
fashion to s4(2) of the LSL Act with the calculation being based on an average of the weekly rate earned by the respondent over 
the three month period prior to the termination of her employment.  This method of calculation is also more consistent with the 
method of remuneration of a commission only real estate sales person who “earns” their commission payments by concluding 
transactions between vendors and purchasers by way of “deals”, as they were described in the written submissions.  Whilst it is 
often the case that the commission’s so earned are not usually paid until the transaction settles, which can be some time after 
the conclusion of the “deal”, in my opinion, it is the effort expended by the agent in leading up to and concluding a signed 
contract of sale which is the basis for the earnings to be received.  Thus the focus should be on earned commissions rather than 
commission payments actually received. 

103 Therefore, on this basis, and accepting that not all “deals” entered into in the three month period 1 October to 31 December 
2004 would necessarily settle during that same time period, it is all of the “deals” concluded during that period which should 
be brought to account for the purposes of the respondent’s entitlement to pro-rata long service leave.  For that reason the 
appellant’s third option “Alternative C” which is a calculation based on “deals” written in the period 1 October to 
31 December 2004 that should be utilised.  In the calculation of the respondent’s earnings expenses should also be brought to 
account as pointed out in the appellant’s written submissions.  

104 I also agree that the calculation of the weeks of entitlement should be 9.15 weeks and not 8.67 weeks as determined by the 
learned Industrial Magistrate. 

105 I agree with the orders as proposed. 
COMMISSIONER J L HARRISON: 
106 I have had the benefit of reading the reasons for decision of His Honour, the Acting President.  I agree with those reasons and 

have nothing to add. 
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Order 
This matter having come on for hearing before the Full Bench on 17 October 2006, and having heard Mr P Momber 
(of Counsel), by leave on behalf of the appellant, and Mr S Kemp (of Counsel), by leave on behalf of the respondent, 
and reasons for decision having been delivered on 23 November 2006, it is this day, 28 November 2006, ordered as 
follows:- 

1. The appeal is upheld. 
2. The order made by the Industrial Magistrate’s Court is set aside. 
3. The appellant shall pay to the respondent $18,004.08 within 14 days 

of the day of publication of this order. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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Reasons for Decision 
THE FULL BENCH: 
The Appeal 

1 This is an appeal against a decision made by the Industrial Magistrate’s Court on 17 May 2006.  The order of the Court was to 
dismiss the appellant’s claim made pursuant to the then s179 of the Workplace Relations Act 1996 (Cth).  The claim was filed 
with the Court on 10 September 2004.  As later particularised, the appellant sought the payment of amounts of money for 
accrued annual leave, notice and redundancy which the appellant claimed were not made to him upon being made redundant 
from his employment with the respondent on or about 15 November 2002.  The appellant claimed he was entitled to be paid 
these amounts in accordance with the Mobile Crane Hiring Award 2002 (AW 816842 CRV) (the Award).  The appellant also 
sought the payment of interest and the imposition of a penalty upon the respondent.  The claim was dismissed on the basis 
that the Industrial Magistrate found the appellant was not the employee of the respondent but was instead a subcontractor 
engaged by the respondent.  Accordingly the Award did not apply to the appellant and the respondent.  The notice of appeal 
asserts that the Industrial Magistrate erred in coming to this conclusion because he misdirected himself as to the appropriate 
way in which to determine this question, made other errors of law and fact and failed to properly take into account a 
combination of facts which ought to have led to the conclusion that there was a contract of employment between the appellant 
and the respondent.   
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2 The notice of appeal contained an incorrect spelling of the appellant’s first name, as “Terrence” and not “Terence”.  The 
appellant obtained the leave of the Full Bench during the hearing of the appeal to amend the name to correct this error.  An 
order to this effect will be included in the final orders made.   

The Facts 
3 There was little dispute about the facts.  The respondent, trading as Brendon Penn Crane Hire, placed an advertisement in a 

newspaper on 6 November 1999 for the services of a hydraulic slewing crane operator.  The advertisement sought a person 
with a minimum of two years’ experience “to commence employment January 2000”.  The advertisement said applicants must 
have a C6 licence.  The appellant responded to the advertisement by telephone to Mr Brendon Penn, the director of the 
respondent.  Mr Penn asked the appellant to send his Curriculum Vitae to him by facsimile.  This occurred and Mr Penn and 
the appellant spoke by telephone again.  Mr Penn said the appellant could start work with him and there was discussion about 
when the appellant could come to Kalgoorlie.  There was discussion about the pay rates for the position.  The appellant said 
he was not prepared to work for award rates.  The appellant said he wanted something extra “whether it was on a subcontract 
basis or whatever and he [Mr Penn] said he would work something out”.  (T14).  During a later telephone conversation the 
appellant said that Mr Penn offered him an hourly rate of $25.50 “on a subcontract basis”.  (T14).  Arrangements were then 
made for the appellant to commence work in Kalgoorlie.  The appellant then commenced his work in the latter part of 
November 1999.   

4 There was no written agreement between the appellant and the respondent.  It was orally agreed that the appellant would be 
paid the hourly rate just mentioned as a flat rate without payment for overtime and that the appellant would not be paid for 
annual leave or sick leave.   

5 The work which the appellant did for the respondent was as a mobile crane operator.  The respondent engaged about five or six 
other crane operators.  Each of those was engaged as an employee and not a subcontractor.  The normal time for the 
commencement of work was 7am when the crane operators assembled in the yard and Mr Penn would allocate work to them.  
At times, where one of the crane operators had an early start such as 3am or 4am, they would be directed, the day before, to 
go to the work location as directed by Mr Penn.  The appellant said that when an individual job was completed he would 
either return to the yard or attend to another job as directed by Mr Penn.  The appellant recorded his hours worked on a daily 
time card and also completed invoicing records for the client he was doing work for on behalf of the respondent.  The time 
cards were completed by the appellant and all the other crane operators to enable the respondent to calculate what they would 
be paid.  These time cards were completed on a daily basis.   The invoicing records were completed to enable the respondent 
to invoice their clients.   

6 The appellant said that if there was no crane operating work to do he would wash the crane he was using or one of the other 
cranes or grease the boom.  If there was no work to be allocated to the appellant at the 7am start he said that Mr Penn would 
say to work on your crane and that something will come in.  (T18).  It seems this usually occurred.  The appellant said that he 
did not think that he was free to go home because there was a chance that a job would come in.  The appellant said that “we 
all just waited around, did whatever work there was in the yard for us and waited until 4 o’clock, knock-off time”.  (T18).  
Throughout the period that the appellant worked with the respondent he did not own his own crane and operated a crane 
owned by the respondent.  The crane which the appellant operated for the respondent changed from time to time.  The 
appellant did not supply any equipment.  The respondent supplied the cranes, lifting gear and uniforms.  The appellant was 
supplied with shirts from the respondent with a Brendon Penn Crane Hire logo on it.  There was also a jacket with a logo on 
it.  The appellant was asked whether he was required to wear these.  He answered yes he “wore the shirts for the - - advertise 
the company”.  (T19).  The appellant answered no to a question of whether he considered he could allocate his work to 
somebody else.  The appellant said that there was not much chance of that because Mr Penn “had everything under control.  
You know, like he allocated all the jobs and where to go and we were just told where to go and what to do”.  (T19).  The 
appellant said that he had not been paid for annual leave or sick leave taken during his period of engagement by the 
respondent.  The appellant said that if he was away from work it was not up to him to provide somebody to work in his place.  
The appellant said that he did not think he was treated any differently to the other crane operators.  The appellant said that he 
was required to go to work everyday and was subject to call-outs after hours.  (T22).  By way of explanation the appellant 
said that Mr Penn would ask the crane operators to do call-outs if work came in after hours which needed doing straight 
away.  In later evidence the appellant said that he felt he had a moral obligation to accept call-out work when Mr Penn 
requested that he engage in it.  (T60). 

7 As stated the payment made to the appellant was based upon the time card records.  A printed invoice/statement was filled in 
by hand by the respondent’s administrator showing for each week worked, the hours worked on each day, the hourly rate, the 
total amount of pay for each day, taxation deducted, and a total payment.  The invoice/statements said they were from 
Queanbeyan Crane and Rigging to the respondent.  Queanbeyan Crane and Rigging Services was a business name which the 
appellant had used prior to his engagement by the respondent.  The appellant had registered this business name approximately 
two years before his work for the respondent.  He had used the business name when engaged in work for two entities in 
Queensland over a combined period of over 12 months. 

8 The invoice/statements showed a deduction from the amount earned by the appellant of 20% for taxation under the prescribed 
payments system (PPS).  The invoice/statements were completed by the administrator of the respondent in a book which the 
appellant had previously used and gave to the respondent for the purpose of the generation of the invoice/statements.   

9 When requested to do so by Mr Penn, the appellant obtained an Australian Business Number (ABN) which was later used on 
the invoice/statements.  This was to comply with regulatory requirements.  The appellant completed the documents necessary 
to obtain the ABN and also to facilitate the 20% taxation withholding under the prescribed payments system.   

10 As reflected in some of the invoice/statements the appellant was paid a living away from home allowance of $30.00 when he 
spent nights away from home working on remote locations.  The appellant said that this amount was paid by the respondent to 
the appellant and all of the other crane operators.  The appellant said that he did not negotiate the payment of this amount 
with Mr Penn.  (T25).   
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11 The rate at which the appellant was paid by the respondent increased during the course of his engagement.  This occurred on 
two occasions.  As stated the agreed rate was initially $25.50 per hour.  It was later increased to $26.50 per hour and then 
$27.50 per hour with $30.00 per hour for work on weekends and public holidays  The appellant said that these increases were 
not negotiated with Mr Penn who simply came up to him and offered the pay rise.   

12 The period of engagement of the appellant by the respondent was for an indefinite term.  The appellant said that at one stage 
Mr Penn had told him he had a job “here for as long as you like” so it was “quite a shock when he said he was closing the 
business”.  (T27).   

13 The circumstances leading to the cessation of the engagement of the appellant by the respondent commenced in November 
2002.  The appellant explained that he and the other crane operators went to work as normal and they were told by Mr Penn 
that he was closing down the business and he was giving the crane operators three weeks’ notice.  Mr Penn said the three 
weeks could either be worked out or he would pay the crane operators in lieu of notice.  The appellant said Mr Penn also 
“mentioned something around - - some ex gratia payment to the other fellows and he said I wouldn’t get that because I was a 
subcontractor”.  (T29).  The appellant said that he worked for a further week and was then paid for an extra two weeks in lieu 
of notice.   

14 During his period of engagement with the respondent, the appellant did not work for anybody else.  The appellant said 
however that on a couple of occasions Mr Penn “hired me out to Roche Mining JR because they were short of an operator so 
he loaned me to them for – - to do an occasional night shift or a day shift”.  (T30).  The appellant explained that he was still 
paid by the respondent for this work and the respondent would charge Roche Mining.   

15 One witness gave evidence for the appellant.  This was Mr Phillip Conway who worked as an employee crane operator for the 
respondent at the same time as the appellant worked for the respondent.  Mr Conway confirmed the working arrangements of 
the crane operators and that the appellant worked in the same way as the other crane operators.  He also gave evidence about 
the termination of his employment, at the same time as the termination of the appellant’s engagement.   

16 The only witness who gave evidence for the respondent was Mr Penn.  Evidence of Mr Penn, relevant to the appeal, was as 
follows.  Mr Penn said that the increased rates of pay for the appellant occurred at times when all of the employees were 
given a wage increase and although he did not feel compelled to give the appellant a rate increase, to keep his rate in 
accordance with the rest of the crew the rate went up.  This was consistent with earlier evidence given by Mr Penn as to how 
he initially determined the pay rate of the appellant.  Mr Penn said that after the discussion with the appellant about the 
possibility of him working as a subcontractor he, together with his sister who was the administrator of the respondent, worked 
out what the employees were costing per hour on average over the previous 12 months.  They came up with an hourly rate 
which they, and subsequently the appellant, were happy with.  The hourly rate had incorporated into it amounts taken into 
account for holiday pay and sick leave pay.  Mr Penn also mentioned superannuation as being taken into account in setting 
the hourly rate.  He also said that no superannuation contributions were made for the benefit of the appellant by the 
respondent.  Mr Penn said that the appellant could have declined to work on a call-out or on weekends.  Mr Penn accepted 
that on a day-to-day level the appellant was not treated differently to his employee crane operators.  Mr Penn said that on “a 
management level with the paperwork side he was, and the payment side, but day to day level with the rest of the guys he was 
just another team member.  Yeah.  And was treated the same”.  (T67).   

17 Mr Penn said that upon the termination of the arrangement with the appellant he was paid two weeks in lieu of notice as a 
goodwill gesture.  He said that he did not think the respondent was obliged to make any redundancy payment to the appellant.   

The Reasons of the Industrial Magistrate 
18 The Industrial Magistrate commenced his reasons for decision by describing the nature of the claim and setting out the 

particulars of the claim as contained in the Further and Better Particulars filed on behalf of the appellant.  The Industrial 
Magistrate then set out the contention of the respondent that there had been no relevant obligations under the Award because 
the appellant was employed as a subcontractor and paid as one pursuant to an agreement made prior to the appellant 
commencing work for the respondent.   

19 Under the heading “The Agreement”, the Industrial Magistrate then set out some of the facts of the relationship between the 
parties.  This part of the reasons commenced with the statement that it “is not in issue that the parties entered into an 
agreement that the claimant be employed on a subcontract arrangement and I find that was initiated by the claimant”.  
(Page 5).  The Industrial Magistrate said that Queanbeyan Crane and Rigging Services was a business name used by the 
appellant and tax invoice/statements were created each week from which the appellant was paid.  The Industrial Magistrate 
said those “invoices were initiated by the Claimant who provided the invoice book which had been used by him when working 
in Queensland”.  (Page 6).  The Industrial Magistrate concluded this section of his reasons by saying that he had “no doubt on 
the evidence that the parties intended to enter into an agreement, albeit oral and limited in details, where the Claimant would 
be employed as a sub-contractor by the respondent and the expectation by them was that the hourly rate agreed was accepted 
as full payment under the contract”.  (Pages 6/7).   

20 Following this there was a heading in the reasons “Employee or Sub-contractor”.  The Industrial Magistrate commenced this 
section of reasons by stating that “it has long been held that the test as to whether or not the relationship of an employee and 
its worker is not determined by the label they use to describe it”.  [Sic].  (Page 7).  Although this sentence does not make 
grammatical sense it is clear that the point the Industrial Magistrate was intending to make was that the label which the 
parties ascribe to their relationship is not determinative of it.  In support of this intention his Honour cited and quoted from 
Massey v Crown Life Insurance Co [1978] 2 All ER 576 at 579.  His Honour then said that the relationship question often 
arises where there is an issue with the bona fides of the agreement that led to the relationship.  His Honour then quoted from 
the head note of Federal Commissioner of Taxation v Krakos Investments Pty Ltd (1995) 133 ALR 545.  It was there said that 
where a transaction is not a sham and it is not suggested that the label used is not a genuine statement of the parties’ intention, 
that label will be given its proper weight.  His Honour then referred to and quoted from the judgment of Lockhart J in 
Sharrment Pty Ltd and Others v Official Trustee in Bankruptcy (1988) 18 FCR 449 at 454 where his Honour made 
observations as to the meaning of a “sham”.   
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21 His Honour said there was no suggestion that the agreement between the parties was a sham in the present case.  His Honour 
said the appellant initiated and accepted the arrangement and willingly accepted the conditions agreed.  His Honour then 
made some comments about the Award and the facts of the case relating to the Award.   

22 His Honour then said that he was “aware of the authorities which have set out and followed the consideration of various 
indicia to determine the true nature of a relationship between an employer and employee”.  His Honour cited Stevens v 
Brodribb Sawmilling Co Pty Ltd (1985-1986) 160 CLR 16, The Western Australian Builders’ Labourers, Painters and 
Plasterers Union v RB Exclusive Pools Pty Ltd trading as Florida Exclusive Pools (1996) 77 WAIG 4, Hollis v Vabu Pty 
Limited (2001) 207 CLR 21 and Peters v James Turner Roofing (2001) 81 WAIG 3093 and on appeal (2003) 83 WAIG 427.  
His Honour then said:- 

“Notwithstanding those decisions, is it fair to an employer who agrees to 
conditions, initiated by an employee, that he be employed as a sub-contractor 
and accepts the agreed conditions for approximately three years until being 
made redundant to then claim to be an employee and claim entitlements under 
an award? 
The issue of estoppel was considered by the Full Bench of the Western 
Australian Industrial Relations Commission in Florida Exclusive Pools 
(Supra).  It was there said at pages 7-8: 

“Three elements must be demonstrated in order to establish an 
estoppel (see “The Laws of Australia”, Volume 35.6, paragraphs [2]-
[5] and see paragraph [79]-Estoppel by Convention)- 

“First, the party claiming the estoppel must have adopted an 
assumption as the basis of an act or omission: see [41-52]. 
Secondly, the claimant, upon the basis of assumption, must 
have so acted or abstained from acting that a detriment will 
be suffered if the person against whom the estoppel is 
asserted is afterwards allowed to set up rights inconsistent 
with it: see [53-60]. 
Thirdly, the party against whom the estoppel is alleged must 
have played such a part in the adoption of, or persistence in, 
the assumption that freedom to act otherwise than in a 
manner consistent with it would be unfair or unjust: see [61-
96].” 

In this case there was clearly an assumption by both parties that their 
relationship was based on a contract for service and not a contract of service. 
The Claimant acted upon the basis of that assumption and a detriment will be 
suffered by the Respondent if the Claimant is now allowed to succeed with his 
claim that the Award has application. 
On the third point, it is not in dispute that the Claimant “played such a part in 
the adoption of, or persistence in, the assumption” that freedom to act 
otherwise (or be considered otherwise) than in a manner consistent with it 
would be unfair or unjust. 
I find therefore that the Claimant was a sub-contractor as a result of his 
initiated contract of service with the Respondent and his claim must fail.  
Accordingly the claim is dismissed.” 

23 This was the end of the reasons of the Industrial Magistrate.   
The Notice of Appeal 

24 The schedule to the notice of appeal contained four grounds.  It is convenient to consider grounds 2, 3 and 4 and then ground 1.   
Ground 2 

25 This ground asserted the Industrial Magistrate erred in law and fact in determining that the subcontract arrangement was 
initiated by the appellant.  The ground set out some of the evidence on this issue.  The ground relates to the finding made by 
the Industrial Magistrate at page 5 of his reasons which we have quoted earlier.  During the hearing, counsel for the appellant 
was not able to point to any error of law in this finding as asserted in the ground.  Additionally, we do not think there was any 
error of fact in the finding made by the Industrial Magistrate.  The subcontract arrangement was initiated by the appellant in 
the sense that he was the party who first raised this as being a possible basis upon which the parties might structure their 
relationship.  In our opinion there is no merit in this ground.   

Ground 3 
26 This ground asserted the Industrial Magistrate erred in law and fact in determining that the appellant “initiated tax invoices for 

payment of wages to the employee when the evidence establishes that the respondent, through its servant or agent, prepared 
the tax invoices on its own initiative”.  This ground of appeal was directed to the passage at page 6 of the reasons of the 
Industrial Magistrate which has been quoted earlier.  It was put to the appellant’s counsel during the hearing of the appeal that 
the meaning of the finding by the Industrial Magistrate that the “invoices were initiated by the Claimant”, must be understood 
in the context of the remainder of the sentence which was, “who provided the invoice book which had been used by him when 
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working in Queensland”.  Understood in this way, it was suggested to the appellant’s counsel that there was no error made by 
the Industrial Magistrate.  The appellant’s counsel accepted this point and did not proceed with the ground.  This was an 
appropriate concession.  In our opinion the ground is without merit.   

Ground 4 
27 This ground asserted that although the Industrial Magistrate cited relevant authorities to be followed to determine the true 

nature of a relationship between a putative employer and employee, the Industrial Magistrate had erred in law in failing to 
properly apply the authorities.  The ground particularised that the Industrial Magistrate had failed to consider evidence which 
was set out in ground 1, misdirected himself by embarking on an inquiry of whether it was “fair to an employer” to be 
subjected to a claim by an employee in circumstances where an agreement had been reached that the employee was a 
subcontractor, misdirected himself in his consideration of the issue of estoppel and determined the agreement between the 
parties was not a sham.  With respect to the latter point, there were no submissions directed to establishing the Industrial 
Magistrate had erred in deciding the agreement between the parties was not a sham.  Rather, the thrust of the submissions was 
that despite the use of the device of the subcontractor arrangement to achieve a particular pay rate for the appellant, the true 
nature of their relationship by reference to all of the evidence was that of an employer and an employee.  This argument is 
therefore linked to the first particular mentioned and to ground 1.   

28 In our opinion ground 4 has been established.  With respect, we are of the opinion that the Industrial Magistrate misdirected 
himself as to the appropriate way in which to approach the issue of whether the appellant was an employee.  Although the 
Industrial Magistrate said he was aware of and cited some of the authorities which have set out and applied a test of the 
consideration of various indicia to determine the true nature of a relationship between a putative employer and employee, the 
Industrial Magistrate did not adopt and follow such an approach.  Indeed after reference to these decisions the Industrial 
Magistrate said “notwithstanding” them was it “fair to an employer who agrees to conditions, initiated by an employee, that 
he be employed as a subcontractor and accepts the agreed conditions for approximately three years until being made 
redundant to then claim to be an employee and claim entitlements under an award?”.  The issue of fairness, expressed in this 
way, is not, as established by the cases (to which reference is made below), the method by which one determines whether 
somebody is an employee or independent contractor.   

29 The Industrial Magistrate was, with respect, further sidetracked by his consideration of the issue of estoppel.  In our opinion 
the issue of estoppel was not relevant to a determination of whether the appellant was the employee of the respondent.  We 
say this in part because the leading authorities do not mention estoppel as being relevant to the determination of the question 
of whether somebody is an employee.  In some of these, for example Hollis, and Personnel Contracting Pty Ltd t/as Tricord 
Personnel v The Construction, Forestry, Mining and Energy Union of Workers [2004] WASCA 312, there were documents 
which indicated either that the individual was a subcontractor or that no employer/employee relationship had been created.  In 
these cases there was no mention of estoppel as having any relevance.  In Tricord, the way in which the parties described and 
intended their relationship to be, was taken into account as a significant factor, but was not determinative of the issue.  This 
was the way in which the Industrial Magistrate should have, but did not, take the parties’ intention, understanding and 
description of their relationship into account as a factor.   

30 Additionally, in our opinion the Industrial Magistrate’s reliance upon the Florida Exclusive Pools case as supporting a 
determination of the issue in part based upon estoppel, was misplaced.  The Full Bench in Florida Exclusive Pools did not 
endorse such an approach.  Sharkey P, whose reasons were quoted by the Industrial Magistrate, did not decide the appeal on 
the basis of estoppel.  His Honour found the elements of estoppel were not present on the facts, on the assumption that there 
was a finding of estoppel made by the Industrial Magistrate.  Sharkey P said however that it was not clear such a finding had 
been made.  The reasons of Sharkey P cannot be taken as an endorsement of estoppel being relevant to a determination of 
whether a person is an employee.  This is especially so given that prior to mentioning estoppel, Sharkey P analysed the 
relationship between the parties in orthodox terms and concluded at page 7 that the Industrial Magistrate should have found 
the person was engaged as an employee working under a contract of service.   

31 Senior Commissioner Fielding in the Florida Exclusive Pools case at page 9 said the following:- 
“It may be, as the learned Industrial Magistrate says, that for two and a half 
years Mr Bon worked for the Respondent under the arrangements in question 
without complaint and that it was only after he was “sacked” by the 
Respondent that he brought into question the arrangements.  Whilst that might 
govern the issue of whether, and to what extent, the Respondent should be 
penalised for any breach of the relevant award, it is not a factor which is 
relevant in determining the precise nature of the relationship.  Counsel for the 
Respondent says, however, that the circumstances were such that the 
Appellant is estopped by Mr Bon’s conduct from pretending that he was other 
than a subcontractor.  Counsel suggests that Mr Bon, by his conduct in 
signing for and accepting the Prescribed Payment Scheme deductions, 
cultivated an expectation in the Respondent that he was a subcontractor and 
that was the basis and premise upon which their relationship proceeded and 
endured.  In my view, it is highly questionable whether in matters of this 
nature the concept of estoppel has any relevance.  The decided authorities 
make it abundantly clear that simply because the parties choose to describe 
their relationship as having a particular status will not prevent the Court from 
concluding that the status was otherwise than what they say it is (see:  
Australian Mutual Provident Society v. Allan and Another (1978) 52 ALJR 
407; and see too:  Pitcher and Another v. Langford and Another (1991) 23 
NSWLR 142).  In Pitcher a person who admitted that he was an employer was  
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nonetheless found not to be so upon examination of the true nature of the 
relationship (see also: Narich Pty Ltd v. Commissioner of Pay-Roll Tax 
(1983) 50 ALR 417).” 

32 These reasons do not endorse estoppel as being relevant, as applied by the Industrial Magistrate in this case.  The Senior 
Commissioner went on to state that in any event the facts were not such as to lead to the conclusion that Mr Bon had 
conducted himself so as to lead to the conclusion that he was holding himself out as a subcontractor.   

33 Commissioner Scott agreed with the reasons for decision of both Sharkey P and Fielding SC.   
34 We also note that in James Turner Roofing Pty Ltd v Peters (2002) 82 WAIG 765, Sharkey P (with whom Coleman CC and 

Wood C agreed) said at [67] that he was not “persuaded that estoppel can operate to determine the nature of the contract” of 
a putative employer/employee.  Although this decision of the Full Bench was successfully appealed against (James Turner 
Roofing Pty Ltd v Peters (2003) 132 IR 122), the Industrial Appeal Court did not refer to the estoppel issue.   

35 Accordingly the Florida Exclusive Pools case did not direct or allow the Industrial Magistrate to consider the issue of estoppel 
in determining whether the appellant was an employee.  In our opinion this was an error of approach by the Industrial 
Magistrate.  His Honour ought to have considered all of the facts and circumstances of the relationship to determine whether 
as a whole they pointed to a relationship of employer and employee or not.  The Industrial Magistrate was required to decide 
the “legal character of the relationship” between the appellant and respondent (Hollis at [46]).  His reliance on estoppel, with 
respect, deflected him from the proper performance of this task.  Further, it is noted that the issue of estoppel was not raised 
by either of the parties, nor did the Industrial Magistrate foreshadow his intention to consider that issue and invite the parties’ 
submissions. 

36 It is necessary to consider what consequence follows from our opinion that the Industrial Magistrate erred in his approach in 
deciding whether the appellant was the employee of the respondent.  The appellant’s counsel submitted the Full Bench 
should now determine this issue for itself.  He submitted that the Full Bench was in as good a position as the Industrial 
Magistrate to decide the issue.  This was because the determination of the issue depended upon an analysis of the relevant 
facts and deciding what conclusion should be drawn as to the relationship, from those facts.  It was submitted that given the 
lack of dispute as to the facts, the Full Bench could determine the issue without having seen and heard the witnesses.  This 
submission made by the appellant was consistent with ground 1 of the appeal which of itself urged the Full Bench to review 
the determination made by the Industrial Magistrate that the appellant was a subcontractor and find that the Industrial 
Magistrate was in error as a matter of law and fact in so concluding.  The respondent’s counsel did not provide any cogent 
submission for the Full Bench not to take the approach which was urged by the appellant’s counsel.  In our opinion this is the 
appropriate way for the Full Bench to proceed, for the reasons submitted by the appellant’s counsel.  A consideration of what 
conclusion the Industrial Magistrate ought to have reached is best considered however in the context of ground 1.   

Ground 1 
37 As alluded to earlier this ground asserts the Industrial Magistrate erred in law and fact in his finding that there was not a 

contract of employment between the appellant and the respondent.  The ground then particularises the evidence which the 
appellant asserts leads to the conclusion that the appellant was the employee of the respondent.  This evidence was elaborated 
upon in the written and oral submissions of the appellant and the respondent.   

The Law 
38 Before considering and analysing the evidence and submissions it is appropriate to set out the way in which the Full Bench 

ought to approach the question of whether the appellant was an employee.   
39 The determination of whether a person engaged by another to do work is an employee or independent contractor was 

considered by the High Court in Stevens v Brodribb Sawmilling Co Pty Ltd, cited earlier.  Mason J at page 24 said that:- 
“A prominent factor in determining the nature of the relationship between a 
person who engages another to perform work and the person so engaged is 
the degree of control which the former can exercise over the latter.  It has 
been held, however, that the importance of control lies not so much in its 
actual exercise, although clearly that is relevant, as in the right of the 
employer to exercise it: Zuijs v Wirth Bros. Pty. Ltd (1955) 93 CLR 561, at p 
571; Federal Commissioner of Taxation v Barrett (1973) 129 CLR 395, at p 
402.” 

40 Mason J then said that the existence of control, whilst significant was not the sole criterion by which to gauge whether a 
relationship is one of employment.  His Honour said the approach of the High Court had been to regard it merely as one of a 
number of indicia which must be considered in the determination of that question.  His Honour said that other relevant 
matters include, but are not limited to, the mode of remuneration, the provision and maintenance of equipment, the obligation 
to work, the hours of work and provision for holidays, the deduction of income tax and the delegation of work by the putative 
employees.  His Honour also referred to what had been described as the “organisation test”.  Mason J said this test 
considered whether a person was carrying on their own business or was integrated into the business of another.  At page 27 
however his Honour said the element of organisation was simply another factor to be weighed in deciding whether the 
relationship was one of employment or of independent contract.   

41 Wilson and Dawson JJ in their joint reasons adopted the same approach as Mason J.  At page 36 their Honours mentioned that 
control remains an important issue but referred to other indicia of the nature of the relationship which need to be considered.  
As to the indicia, their Honours said at pages 36/37:- 
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“Those suggesting a contract of service rather than a contract for services 
include the right to have a particular person do the work, the right to suspend 
or dismiss the person engaged, the right to the exclusive services of the 
person engaged and the right to dictate the place of work, hours of work and 
the like.  Those which indicate a contract for services include work involving 
a profession, trade or distinct calling on the part of the person engaged, the 
provision by him of his own place of work or of his own equipment, the 
creation by him of goodwill or saleable assets in the course of his work, the 
payment by him from his remuneration of business expenses of any significant 
proportion and the payment to him of remuneration without deduction for 
income tax. None of these leads to any necessary inference, however, and the 
actual terms and terminology of the contract will always be of considerable 
importance.  
Having said that, we should point out that any attempt to list the relevant 
matters, however incompletely, may mislead because they can be no more 
than a guide to the existence of the relationship of master and servant.  The 
ultimate question will always be whether a person is acting as the servant of 
another or on his own behalf and the answer to that question may be 
indicated in ways which are not always the same and which do not always 
have the same significance.” 

42 Brennan J was in general agreement with the reasons of Mason J and Deane J also agreed with the reasons of Mason J.   
43 In Hollis v Vabu, cited earlier, the High Court endorsed and applied the approach of Stevens v Brodribb.  In the joint reasons of 

five Justices, their Honours concluded that bicycle couriers engaged by Vabu were employees and not independent 
contractors.  At paragraph [47] their Honours said the Court of Appeal had erred in making too much of the circumstances 
that the bicycle couriers owned their own bicycles, bore the expenses of running them and supplied many of their own 
accessories.  Their Honours said that as a practical matter the bicycle couriers were not running their own business or 
enterprise, nor did they have independence in the conduct of their operations.  Their Honours said that a different conclusion 
might be appropriate where the investment in capital equipment was more significant and greater skill and training were 
required to operate it.  Their Honours said there are a number of factors which led to the conclusion that the bicycle couriers 
were employees.  These were considered by their Honours at paragraphs [48]-[57].  The factors included the couriers were 
not providing skilled labour; the couriers had little control over the manner of performing their work; the couriers were 
presented to the public and those using the courier service as emanations of Vabu as they were to wear uniforms bearing 
Vabu’s logo, partly from Vabu’s wish to advertise its business; Vabu superintended the courier’s finances and the right to 
exercise control did not relate only to incidental or collateral matters.   

44 The High Court took the same approach to determining the issuing of employment as opposed to independent contract in 
Sweeney v Boylan Nominees Pty Ltd t/as Quirks Refrigeration (2006) 227 ALR 46 at [29]-[32] per Gleeson CJ, Gummow, 
Hayne, Heydon and Crennan JJ and [64]-[74] per Kirby J.   

45 In Tricord, cited earlier, Steytler J reviewed the relevant authorities and summarised at [28] that “the characterisation of a 
relationship between each of the workers and the appellant must proceed by reference to the totality of that relationship, 
including the system operated and work practices imposed by the appellant and, of course, an analysis of the terms of the 
contract entered into by each of the two workers with the appellant.”   

46 In BHP Billiton Iron Ore Pty Ltd v Construction, Forestry, Mining and Energy Union of Workers [2006] WASCA 49, 
Le Miere J with whom Wheeler and Pullin JJ agreed, at [114] after citing Stevens and Hollis, said:- 

“These principles do not embody a definition of employment as such.  They 
rely instead on a test which involves the consideration of a number of 
established factors or indicia, some of which are characteristic of a contract 
of service and others of which suggest a non-employment relationship.  The 
task of the court which must assess the employment status of a worker is to 
consider the parties' relationship in light of each of these indicia and to 
determine, on balance, into which legal category the relationship falls.  The 
exercise is not a mechanical one.  Rather it is a matter of obtaining the 
overall picture from the accumulation of detail.” 

47 Not dissimilarly, Gray J in Re Porter; Re TWU (1989) 34 IR 179 at page 184 said that the determination of the question of 
whether there is a relationship of employment, after a process of balancing the relevant indicia, may involve a matter of 
impression.   

48 In the present case there was no written contract setting out the terms and conditions of the appellant’s engagement by the 
respondent.  Further, the oral arrangement entered into at the commencement of the relationship did not cover all incidents of 
it.  These incidents of the relationship manifested over time.  In this type of situation as stated by Gleeson CJ in Connelly v 
Wells (1994) 55 IR 73 at 74, the conduct of the parties needs to be examined for the purpose of reaching a conclusion as to 
the terms and conditions on which they were contracting with one another.   

49 Similarly, Anderson J in United Construction Pty Ltd v Birighitti [2003] WASCA 24 at [14] said that in the case of informal 
oral agreements, the content of the arrangement may be inferred by examining events which succeeded the contract and from 
the course of dealing between the parties themselves.  His Honour said it was permissible to examine the conduct of the 
parties to see what their agreement was in its entirety.   



3384                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           86 W.A.I.G. 
 

50 It is now necessary to consider the evidence relevant to a determination of the type of relationship the parties had.  
The Parties’ Description of their Relationship 

51 As set out earlier, from the outset the parties agreed that the appellant would be engaged as an independent contractor.  As 
stated by the Industrial Magistrate such a clause in a contract will be given weight if it is not a sham, although it is not 
determinative.  (See Tricord per Steytler J at [24], Hollis at [58]).  At paragraph [24] of Tricord, Steytler J quoted from the 
observation of Lord Denning MR in Massey v Crown Life Insurance Co [1978] 2 All ER 576 at 580 that “if their 
relationship is ambiguous and is capable of being one or the other [that is, either service or agency], then the parties can 
remove that ambiguity, by the very agreement itself which they make with one another”.  Steytler J also referred to this issue 
at paragraph [41] of his reasons and concluded after a review of the other relevant factors that the evident intention of the 
parties should be given effect to and the relationship should be found to be one of independent contractor and principal.  This 
conclusion accorded to that reached by Simmonds J at [150]. 

52 The description given by the parties to their relationship was also accorded some weight by the Full Federal Court in BWIU v 
Odco Pty Ltd (1991) 99 ALR 735 at 755 and ACT Visiting Medical Officers Association v AIRC (2006) 153 IR 228 at [32]-
[33]. 

53 It is also important however to bear in mind as stated by Anderson J in Birighitti at paragraph [13] that:- 
“Whilst the parties may have genuinely expressed an intention in one part of 
their contract to enter into a relationship of principal and independent 
contractor and may have genuinely desired to do so the question remains 
whether in point of law they succeeded in doing so.  That involves a 
consideration of all of the terms of the arrangement not just the declaration 
by the parties that their relationship is one thing or the other.  It is the effect 
of the arrangement as a whole which is decisive and if the effect of the 
arrangement as a whole is to create (or in this case maintain) the relationship 
of employer and employee then a statement that the relationship is to be that 
of principal of independent contractor is of no effect …” 

54 It is relevant in the present case to consider the origin of the parties’ description of their relationship.  As noted by the 
Industrial Magistrate it was first raised by the appellant and then subsequently agreed to by the respondent and the appellant.  
The description that the appellant was a subcontractor was not something which was foisted upon the appellant by the 
respondent.  Indeed as the appellant said in his evidence he was happy with the working arrangement and his work with the 
respondent up to the time of its cessation.  The appellant only asserted he was an employee after the cessation of his 
relationship with the respondent and in the context of taxation liability being raised with him by his accountant.   

55 It is also noted that Mr Penn’s evidence was that the concept of subcontract work was new to the respondent’s business.  All 
of its operators had been “staff”. (T64) 

56 It is also relevant to consider the purpose of the parties describing the appellant as a subcontractor.  It was to establish a 
mechanism so that the appellant would receive a flat hourly rate of payment.  This rate was in excess of both the Award 
hourly rate and also the ordinary hourly rate which was paid to the other crane operators who were admitted to be employees.  
According to Mr Penn, the hourly rate was simply arrived at by averaging the labour cost for the other employees over the 
previous 12 months and creating a flat hourly rate.  As a consequence of receiving the flat rate as a subcontractor, the 
appellant was not then going to receive paid holiday or sick leave or overtime payments.  Mr Penn’s uncontradicted evidence 
was that the respondent did not make superannuation contributions for the appellant, again on the understanding that he was 
a subcontractor and paid a flat rate. 

57 In our opinion, in accordance with the authorities, the parties’ description of the appellant as a subcontractor, and the payment 
structure consistent with such an arrangement, is a matter of some weight.  It may be particularly important if the relationship 
otherwise is ambiguous and capable of being one or the other of employment or subcontract.   

Control 
58 The appellant submitted that the respondent had the right to exercise control over the nature of the work of the appellant and 

the manner in which the work of the appellant was done.  It was submitted therefore that this supported a conclusion of an 
employer/employee relationship.  The respondent submitted that control was in this case a neutral factor.  We have earlier 
discussed the evidence relevant to this issue.   

59 The respondent, through Mr Penn, exercised control over the work which the appellant did.  He allocated work to the 
appellant as he did with the employee crane operators.  Mr Penn directed the appellant to do work at particular sites and 
record the amount of time which he spent working for both the purpose of the remuneration of the appellant and the 
invoicing of the clients of the respondent.  We note that as stated by McHugh J in Hollis at [71] the “right to supervise or 
direct the performance of a task cannot transform into a contract of service what is in substance an independent contract 
…”. 

60 In this case however, Mr Penn told the appellant when to start and finish work.  After the completion of the work at a site, the 
appellant would return to the yard of the respondent and either be allocated another job or do work at the yard until a 
cessation time of 4pm.  If there was no work, Mr Penn directed him to clean his crane or grease the boom, or to wait at the 
yard for other work.  One would not expect, ordinarily, that a contractor would remain at a principal’s place of work, doing 
very little, yet being paid an hourly rate, until an agreed cessation time.  The appellant was subject to the same direction as 
the other crane operators who were employees. 
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61 There was little if any evidence that the respondent controlled the manner in which the appellant performed his work.  This 
was no doubt in part because the respondent relied upon the appellant’s knowledge, experience and skill to carry out his 
work as a crane operator.   

62 Overall, the facts about the issue of control, are more consistent with a relationship of employer and employee than principal 
and contractor.   

The Payment of the Appellant  
63 The appellant submitted the respondent paid the appellant weekly payments which were indistinguishable from wages.  The 

payment of the appellant should be considered in the context of its distinguishing features to the other crane operators who 
were admitted to be employed by the respondent.  The appellant was as previously stated paid a flat rate and not paid for 
overtime, holidays or sick leave.  Also, the payments made to the appellant were accompanied by the invoice/statements 
which we have referred to.  Although these were prepared by the respondent, this was done with the agreement of the 
appellant and in an invoice book which he had provided to the respondent.  The invoice/statements said that they were from 
Queanbeyan Crane and Rigging.  This was as stated earlier a business name taken out by the appellant for the purpose of 
being paid as a subcontractor for work previously done in Queensland.  When it became necessary to do so the appellant 
obtained an ABN for Queanbeyan Crane and Rigging Services, so that entity could continue to be paid under the subcontract 
arrangement and PPS taxation deducted.  In our opinion the way in which the appellant was remunerated, and the invoice 
system, were factors more consistent with a subcontract arrangement.   

Living Away from Home Payment 
64 We have already referred to this evidence.  Mr Penn was not asked about the payment of the living away from home 

allowance in his evidence.  As stated by the appellant, the respondent made this payment to any of the crane operators who 
had to spend a night or nights away from home because of work.  The appellant did not enter into any negotiation with the 
respondent about this payment.  We accept the submission of the appellant that the payment of this amount was more 
consistent with an employment relationship than one of independent contractor.   

The Voluntary Increase in the Amount to be Paid the Appellant 
65 We have earlier set out the evidence about the increases which the respondent made to the hourly rate of pay of the appellant.  

We have also referred to the way in which these increases were effected.  It is relevant that increases were made to the 
appellant’s rate of pay at the same time as increases were made to the rates of the admitted employee crane operators.  There 
was no negotiation of the amount of the increase.  The respondent through Mr Penn simply indicated that it was going to 
increase the pay of rate of the appellant and the appellant agreed to this.  In our opinion the evidence on this topic was more 
consistent with a relationship of employer and employee than principal and independent contractor.   

Deduction of Taxation 
66 The appellant submitted that the fact that the respondent deducted taxation from the appellant’s payments was indicative of an 

employer/employee relationship.  The respondent submitted however because the payments were deducted on the basis of 
the prescribed payments system, which was ordinarily applicable to contractors, this pointed to the relationship being one of 
principal and independent contractor.  The 20% deduction which was made from the payments to the appellant (or 
Queanbeyan Crane and Rigging) was in accordance with the prescribed payments system, applicable to contractors.  This 
was consistent with a relationship of principal and independent contractor.  It should be noted however that there is some 
divergence of views as to the weight which should be attributed to this factor.  This is discussed in Australian Air Express 
Pty Ltd v Langford (2005) 147 IR 240.  This was a decision of the New South Wales Court of Appeal where the principal 
reasons were given by McColl JA with whom Ipp and Tobias JJA agreed.  His Honour discussed the issue at paragraphs 
[49]-[55].  His Honour concluded that the primary judge was justified in holding that the fact the respondent was not treated 
as a PAYE employee was a significant factor favouring the conclusion that he was an independent contractor.  In our 
opinion in this case this was also a factor of some significance and requires consideration as part of the balancing of all of 
the factors.   

The Appellant’s Lack of Equipment 
67 The appellant submitted that he only brought his skills and labour to the relationship but did not provide any tools, machinery 

or equipment.  The appellant submitted that this was indicative of an employer/employee relationship.  The work which the 
appellant did for the respondent was as a crane operator.  The cranes which the appellant operated were all owned by the 
respondent.  We accept that this was more indicative of an employer/employee relationship than one of principal and 
independent contractor.  Allied to this and supporting the submission that the appellant was an employee was that there was 
no evidence the appellant paid any ongoing business expenses.   

The Respondent’s Uniform 
68 The appellant was required to wear the uniform of the respondent as we have referred to earlier in discussing the facts.  This 

was for the purpose of advertising the respondent’s business.  We have also mentioned earlier that in the reasons of the 
majority of the High Court in Hollis, this was a significant factor in determining the relationship was one of employment.  
The respondent’s counsel submitted that the requirement to wear the uniform of the respondent may have been for safety 
purposes.  There was however no evidence of this.  We accept the appellant’s submission that this factor was consistent with 
an employment relationship.   

The Documents the Appellant was Required to Complete 
69 This factor referred to the time records which the appellant was obliged to keep.  There were two types of records which the 

appellant kept for the respondent.  The first was the record of his own time which was used by the respondent in calculating 
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the amount to be paid to the appellant on a weekly basis.  The second was the records of the work done for clients which was 
used to invoice the clients for the work which was done for the respondent.  We regard this as a neutral factor. 

The Termination of the Appellant by the Respondent  

70 The appellant submitted that the way in which the termination was carried out by the respondent was more consistent with a 
relationship of employer/employee.  We have already described the evidence as to how this occurred.  On the evidence of 
the parties, the arrangement between the appellant and the respondent was one of indefinite duration.  It was not agreed that 
it would cease at a particular point in time or after the appellant had completed particular tasks for the respondent.  This was 
consistent with an employer/employee relationship.  Furthermore although a relationship of principal and subcontractor 
could no doubt be terminated when the principal decided to restructure their business, as in this case, the fact that the 
respondent provided the appellant with notice, including 2 weeks’ pay in lieu of notice, in the absence of any contractual 
requirement to do so, is consistent with an employer/employee relationship.   

The Appellant Worked Solely for the Respondent  

71 The appellant worked exclusively for the respondent for two years.  Although not necessarily leading to a conclusion that the 
appellant was the employee of the respondent, we accept that this factor was consistent with an employment relationship.  It 
is a factor militating against the conclusion that the appellant was effectively running his own business rather than working 
as an employee of the respondent.   

The Appellant was Part of the Organisation of the Respondent and Indistinguishable from Other Employees of the 
Respondent 

72 We have earlier referred to the evidence of the appellant, Mr Conway and Mr Penn on this issue.  The appellant was 
distinguishable from the other employees in relation to his rate of pay, the way in which the payment was effected via the 
invoice/statements, taxation, and lack of payment for overtime, holidays and sick leave.  In the way in which work was done 
however his work was indistinguishable from the other employees of the respondent.  Whilst the former was indicative of a 
subcontract arrangement, the latter was indicative of an employment arrangement.  In the joint reasons in Hollis at [40] their 
Honours referred to the reasons of Windeyer J in Marshall v Whittakers Building Supply Company (1963) 109 CLR 210 at 
217 where his Honour said that the distinction between an employee and an independent contractor is “rooted fundamentally 
in the difference between a person who serves his employer in his, the employer’s, business, and a person who carries on a 
trade or business of his own”.  Considered in this way and taking into account other factors which are referred to elsewhere, 
the work which the appellant did within the organisation of the respondent was indicative of an employer/employee 
relationship. 

The Appellant was Placed on Probation 

73 The appellant said in his evidence that when he first met Mr Penn the night before he commenced employment the hourly rate 
was agreed at $25.50 and the appellant was to be on two weeks probation.  The probation issue was not then further 
elaborated upon.  In his cross-examination the appellant repeated he was on probation for two weeks.  The issue of probation 
was not explored in the evidence of Mr Penn.  We accept the appellant’s submission that the use of the term probation and 
the placement of the appellant on probation by the respondent for two weeks was more consistent with a relationship of 
employer/employee. 

The Commencement and Allocation of Work 

74 We have earlier referred to the evidence that generally the appellant reported for work at 7am each day along with the other 
crane operators.  He was then allocated work in the same way as the admitted crane operator employees.  As stated earlier, 
we accept the appellant’s contention that the arrangement of commencing work at 7am each day unless otherwise directed 
and working until at least 4pm in the afternoon was more consistent with an employer/employee relationship than one of 
principal and independent contractor.  This is particularly so in the present case where the appellant’s work in this regard 
was indistinguishable from the other crane operators who were admittedly employees.  This issue has been considered to 
some extent earlier as part of the “control” indicia.  It is consistent with an employment relationship. 

The Cross-Hiring of the Appellant 

75 This refers to the evidence that the respondent arranged for the appellant to do work for Roche Mining as an employee of the 
respondent, not in his own right or as Queanbeyan Crane and Rigging Services.  The respondent then billed Roche Mining 
for the work of the appellant.  We accept that this cross-hiring arrangement was consistent with the appellant being the 
employee of the respondent.   

The Appellant’s Duties if he Finished Work Early 

76 The appellant referred to the evidence that if he finished work early he was obligated to report back to the respondent’s site to 
see if other work was available or otherwise work in the yard until 4pm.  We have earlier referred to this evidence which is 
suggestive of an employer/employee relationship.   

The Respondent Proposed the Appellant Acquire an ABN 

77 We have earlier referred to the evidence on this issue.  In our opinion in the circumstance of this case it was not material that 
the respondent suggested or proposed the appellant acquire an ABN.  The purpose of the respondent doing this was so that 
the deduction of taxation by way of the PPS system could continue, after there was a requirement to have an ABN to 
facilitate such an arrangement.  In the circumstances of this case, the appellant’s acquisition of an ABN was consistent with 
him being a subcontractor.   
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The Appellant doing the Work and not Somebody Else 

78 The appellant referred to the evidence that if he was absent he was not required to find anyone else to fulfil his position.  The 
appellant also pointed to the evidence that he was not able to allocate his work to somebody else.   In the circumstance of 
this case in our opinion these were neutral factors.  They were equally consistent with the appellant being an employee or 
being an independent contractor, constituted by an individual running his own business, as opposed to a business involving 
himself and other employees or contractors.   

Lack of Payment for Annual Leave and Sick Leave 

79 This factor was not referred to specifically by the appellant but it is relevant in assessing the nature of the relationship.  It was 
an issue that was considered significant by the Full Federal Court in Odco at page 755.  As in Odco, the non-payment for 
annual leave and sick leave was part of the mutual intention that the appellant not be regarded as the employee of the 
respondent.  This factor is also referred to as significant by Steytler J in Tricord at [33].  (See also Simmonds J at [122]).  In 
this case however the payment structure was for the purpose of the appellant being paid more than the ordinary hourly award 
rate.  Mr Penn calculated the higher rate by totalling all the labour costs, including annual leave and sick leave (see T66) and 
paying those as a flat hourly rate.  This diminishes the weight of this factor as being indicative of a subcontract arrangement. 

Insurance 

80 We also mention this factor although not raised by the appellant.  The appellant gave evidence that he was asked by Mr Penn 
to obtain public liability insurance about six to seven months before their relationship ceased, but that he did not obtain this 
insurance.  Although there was some attempt to explore this issue further in the appellant’s evidence, this did not get very far 
because of objections.  (T30, 44).  Accordingly this is not a factor of any impact in this case. 

Conclusion on the Relationship 

81 The analysis above shows that the indicia do not point in one direction.  Some of the indicia point towards the relationship 
being one of employment whereas others point to a subcontract arrangement.  The test requires that one consider the 
collective strength of the indicia pointing in one direction as against another. 

82 The totality of the arrangement between the parties can be divided into two parts.  The first part is a flat hourly rate (including 
non payment of leave), an invoicing arrangement, the use of a subcontract business name, ABN and the deduction of 
prescribed payment system taxation.  These all support the arrangement being one of subcontract.  The second part is the 
way in which the relationship actually worked.  The respondent had the right to exercise control over the appellant’s work 
and did so.  The working arrangements were indistinguishable from those of the other crane operators who were employees.  
The respondent increased the hourly rate, paid a living away from home allowance, and made a payment in lieu of notice 
without negotiation.  The appellant supplied nothing but his labour.  He wore the respondent’s uniform.  He worked 
exclusively for the respondent for two years and had been subject to a short probation period.  He had no recurrent business 
expenses.  He was an integral part of the respondent’s business and was hired out by the respondent as one of the 
respondent’s employees.  In reality, the appellant was not conducting his own business. 

83 When the first part of the arrangement is looked at in context then, it can be seen as a mechanism to achieve a higher ordinary 
hourly rate of pay for the appellant.  Accordingly, while the parties may have described the appellant as a subcontractor, 
when all of the relevant facts are considered, this is not the picture which emerges.  Looking at the totality of the 
relationship, including how it worked in practice, the overall impression or picture of the appellant’s relationship with the 
respondent was one of employer and employee.   

84 Accordingly, in our opinion the Industrial Magistrate erred in his conclusion that the appellant was not the employee of the 
respondent.  For this reason the appeal should be upheld. 

Conclusion 

85 We have concluded that the Industrial Magistrate erred in not deciding the appellant was the employee of the respondent.  The 
matter must be remitted to the Industrial Magistrate’s court to determine whether the application to the Court, that there was 
a breach of the award, is established.  This may involve consideration by the Industrial Magistrate of the applicability of the 
principles of “set off” described by Anderson J in James Turner Roofing cited above.  No submissions on this issue were 
made to us and therefore it is inappropriate to comment further on the issue.  The appellant sought an order that the appellant 
be declared to be the employee of the respondent.  This order is unnecessary if an order is made to remit the matter to the 
Industrial Magistrate’s Court for further hearing and determination, according to law. 

86 In our opinion the following orders should be made by the Full Bench.  A minute of proposed order will issue in these terms:- 

1. The appellant have leave to amend his first name to “Terence” in the 
notice of appeal. 

2. The appeal is upheld. 

3. The order of the Industrial Magistrate’s Court is set aside. 

4. The matter is remitted to the Industrial Magistrate’s Court for further 
hearing and determination according to law. 
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Order 

This matter having come on for hearing before the Full Bench on 24 October 2006, and having heard Mr P Brunner 
(of Counsel) on behalf of the appellant, and Ms C McKenzie (of Counsel) on behalf of the respondent, and reasons 
for decision having been delivered on 20 November 2006, it is this day, 24 November 2006, ordered as follows:- 

1. The appellant have leave to amend his first name to “Terence” in the 
notice of appeal. 

2. The appeal is upheld. 

3. The order of the Industrial Magistrate’s Court is set aside. 

4. The matter is remitted to the Industrial Magistrate’s Court for further 
hearing and determination according to law. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PRESIDENT—Matters dealt with— 

2006 WAIRC 05753 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STIRLING SKILLS TRAINING INC T/AS JOBS WEST 
APPLICANT 

-and- 
NAVINDER SINGH 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE MONDAY, 20 NOVEMBER 2006 
FILE NO/S PRES 9 OF 2006 
CITATION NO. 2006 WAIRC 05753 
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Decision Application adjourned sine die 
Appearances 
Applicant Ms K Peacock-Smith (of Counsel), by leave 
Respondent Mr D Taylor (of Counsel), by leave 
 

Order 
This matter having come on for hearing before me on 20 November 2006, and having heard Ms K Peacock-Smith (of 
Counsel), by leave, on behalf of the applicant, and Mr D Taylor (of Counsel), by leave, on behalf of the respondent, it 
is this day, 20 November 2006, ordered as follows:- 

1. The application is adjourned sine die. 
2. The application may be re-listed for hearing after 6 December 2006 by 

the applicant upon 48 hours notice to the respondent. 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Variation of— 

2006 WAIRC 05833 
HORTICULTURAL (NURSERY) INDUSTRY AWARD, NO. 30 OF 1980 - THE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WESTERN  AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
ADVANCED NURSERY AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO/S APPL 113 OF 2006 
CITATION NO. 2006 WAIRC 05833 
 

Result Varied 
 

Order 
HAVING heard Mr T Daly on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Horticultural (Nursery) Industry Award No 30 of 1980 be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 13 December 
2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 5. - Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Full Time Apprentices 

Full Time Apprentices shall be paid the following percentage of the Horticultural Tradesperson Grade 1 rate:  (Rates for 
adult apprentices cannot be less than the rates set out in subclause (5) Minimum Adult Award Wage paragraph (i) of this 
Clause). 
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(a) Four Year Term % 
 First year 42 
 Second year 55 
 Third year 75 
 Fourth year 88 
(b) Three Year Term % 
 First year 55 
 Second year 75 
 Third year 88 

 

2006 WAIRC 05834 
LANDSCAPE GARDENING INDUSTRY AWARD (NO R18 OF 1978) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WESTERN  AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-v- 
ALAN GRENSHAW & CO AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO/S APPL 114 OF 2006 
CITATION NO. 2006 WAIRC 05834 
 

Result Varied 
 

Order 
HAVING heard Mr T Daly on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Landscape Gardening Industry Award (No R18 of 1978) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 13 December 
2006. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 25. - Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Full Time Apprentices 

A Full Time Apprentice shall be paid the following percentage amounts of the Landscape Tradesperson’s rate: 

(a) Four Year Term % 
 First year 42 
 Second year 55 
 Third year 75 
 Fourth year 88 
(b) Three Year Term % 
 First year 55 
 Second year 75 
 Third year 88 
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2006 WAIRC 05829 
METAL TRADES (GENERAL) AWARD 1966 NO. A 13 OF 1965 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
GREEN E.G. & SONS PTY LTD, ANODISERS W.A., DARDANUP BUTCHERING COMPANY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO/S APPL 82 OF 2006 
CITATION NO. 2006 WAIRC 05829 
 

Result Award varied 
Representation 
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms J Price as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the Metal Trades (General) Award 1966 be varied in accordance with the following schedule and that such 
variation shall have effect on and from the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime:  Delete subclause (3)(f) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.95 for a meal and, if owing to the 
amount of overtime worked a second or subsequent meal is required, the employee shall be supplied with each 
such meal by the employer or be paid $6.75 for each meal so required. 

2. Clause 18. – Special Rates and Provisions:  Delete this clause and insert in lieu thereof the following: 
(1) Height Money:  An employee shall be paid an allowance of $2.20 for each day on which the employee works at a height 

of 15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linesmen nor to riggers and 
splicers on ships and buildings. 

(2) Dirt Money:  An employee shall be paid an allowance of 47 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Grain Dust:  Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 
atmosphere and the Board of Reference determines that employees employed under this Award are unduly affected by 
that dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not 
exceeding 79 cents per hour. 

(4) Confined Space:  An employee shall be paid an allowance of 56 cents per hour when, because of the dimensions of the 
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise 
cramped position, or without proper ventilation. 

(5) Diesel Engine Ships:  The provisions of subclauses (2) and (4) hereof do not apply to an employee when the employee is 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 79 cents 
per hour whilst so engaged. 

(6) Boiler Work:  An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time 
and one-half for each hour or part of an hour so worked in addition to any allowance to which the employee may be 
entitled under subclauses (2) and (4) of this clause. 

(7) Hot Work:  An employee shall be paid an allowance of 47 cents per hour when the employee works in the shade in any 
place where the temperature is raised by artificial means to between 46.1º and 54.4º Celsius. 
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(8) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by 
reason of excessive heat, exceptionally oppressive, the Board may – 
(i) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
(ii) Fix the period (including a minimum period) during which any allowance so fixed is to be paid; and 
(iii) Prescribed such other conditions, relating to the provision of protective clothing or equipment and the 

granting of rest periods, as the Board sees fit. 
(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of 

work has been raised by artificial means beyond 54.4 degrees Celsius. 
(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would 

otherwise be payable under this clause. 
(9) Tarring Pipes:  The provisions of subclauses (2) and (4) hereof do not apply to an employee engaged in tarring pipes in 

the Cast Pipe Section but the employee shall, in lieu thereof, be paid an allowance of 75 cents per day whilst so engaged. 
(10) Percussion Tools:  An employee shall be paid an allowance of 27 cents per hour when working a pneumatic rivetter of 

the percussion type and other pneumatic tools of the percussion type. 
(11) Chemical, Artificial Manure and Cement Works:  An employee, other than a general labourer, in chemical, artificial 

manure and cement works, in  respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $11.60 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this Clause. 

(12) Abattoirs and Tallow Rendering Works:  An employee, employed in and about an abattoir or in a rendering section of 
a tallow works, shall be paid an allowance calculated at the rate of $15.30 per week.  The allowance shall be paid during 
overtime but shall not be subject to penalty additions.  An employee receiving this allowance is not entitled to receive any 
other allowance under this Clause. 

(13) An employee who is employed at a timber sawmill or is sent to work at a timber sawmill shall be paid for the time there 
engaged a disability allowance equivalent to what the majority of the employees at the mill receive under the appropriate 
award.  The allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving 
this allowance is not entitled to receive any other allowance under this clause with the exception of that prescribed in 
subclause (1), Height Money. 

(14) Phosphate Ships:  An employee shall be paid an allowance of 67 cents for each hour the employee works in the holds or 
'tween decks of ships which, immediately prior to such work, have carried phosphatic rock, but this subclause only 
applies if and for as long as the holds and 'tween decks are not cleaned down. 

(15) An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford the 
employee a wage not less than they would be entitled to receive pursuant to the award which would apply if such 
employee was employed in the gold mine concerned. 

(16) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is 
reasonably necessary for the employee’s safety. 

(17) The work of an electrical fitter shall not be tested by an employee of a lower grade. 
(18) Special Rates Not Cumulative:  Where more than one of the disabilities entitling an employee to extra rates exists on the 

same job, the employer shall be bound to pay only one rate, namely – the highest for the disabilities prevailing.  Provided 
that this subclause shall not apply to confined  space, dirt money, height money, or hot work, the rates for which are 
cumulative. 

(19) Protective Equipment: 
(a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles 

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors, 
helmets, or other efficient substitutes thereof) for use by employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement when issued with any article of protective equipment and shall 
return that article to the employer when finished using it or on leaving employment. 

(c) An employee to whom an article of protective equipment has been issued shall not lend that article to another 
employee and if the employee does both employees shall be deemed guilty of wilful misconduct. 

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(e) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 

(20) (a) Subject to the provisions of this Clause, an employee whilst employed on foundry work shall be paid a 
disability allowance of 33 cents for each hour worked to compensate for all disagreeable features associated 
with foundry work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces, and 
noise. 

(b) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for 
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the purpose of receiving tuition, the amount of foundry allowance paid to the employee shall be decreased 
proportionately. 

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this Clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(d) For the purpose of this subclause 'foundry work' shall mean -  
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal, 

moulding composition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental process in connection with and in the course of production to which 
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock out processes and dressing operations, but shall not 
include any operation performed in connection with - 
(aa) Non-ferous die casting (including gravity and pressure); 
(bb) Casting of billets and/or ingots in metal moulds; 
(cc) Continuous casting of metal into billets; 
(dd) Melting of metal for use in printing; 
(ee) Refining of metal. 

(21) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties, 
shall be paid $9.10 per week in addition to the employee's ordinary rate. 

(22) An electronics tradesperson, an electrician - special class, an electrical fitter and/or armature winder or an electrical 
installer who holds and, in the course of employment may be required to use, a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant Regulation in force on the 28th day of February, 1978 under the Electricity Act 1945, shall 
be paid an allowance of $18.90 per week. 

3. Clause 19. – Car Allowance:  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 

ON EMPLOYER'S BUSINESS 
MOTOR CAR 

 AREA AND DETAILS ENGINE DISPLACEMENT 
  (IN CUBIC CENTIMETRES) 
  RATE PER KILOMETRE (CENTS) 
 Distance Travelled Each Year Over Over 1600cc 
 on Employer’s Business 2600cc 1600cc & Under 
  -2600cc  
 Metropolitan Area 73.7 66.0 57.4 
 South West Land Division 75.4 67.7 58.9 
 North of 23.5' South Latitude 82.9 74.7 64.9 
 Rest of the State 78.0 69.8 60.7 
 Motor Cycle (in all areas) 25.4 ¢ per kilometre 

4. Clause 21. – Distant Work:  Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following: 

(4) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $31.20 for any 
weekend that the employee returns home from the job, but only if - 

(a) The employee advises the employer or the employer's agent of such intention not later than Tuesday 
immediately preceding the weekend in which the employee so returns; 

(b) The employee is not required for work during that weekend; 

(c) The employee returns to the job on the first working day following the weekend;  and 

(d) The employer does not provide, or offer to provide, suitable transport. 

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.75 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 
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5. Clause 31. – Wages and Supplementary Payments: 

 A. Delete subclause (2)(a) of this clause and insert in lieu thereof the following: 

(2) (a) Leading Hand: 

  In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week - 

   $ 

(i) If placed in charge of not less than three  

 and not more than 10 other employees 23.90 

(ii) If placed in charge of more than 10 and  

 not more than 20 other employees  36.50 

(iii) If placed in charge of more than 20 other 

 employees  47.30 

 B. Delete subclause (7)(a) of this clause and insert in lieu thereof the following: 

(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall 
pay a tool allowance of - 

(i) $13.20 per week to such tradesperson, or 

(ii) In the case of an apprentice a percentage of $13.20 being the percentage which appears against the 
year of apprenticeship in subclause (3) of this Clause, 

 for the purposes of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson or apprentice. 

 C. Delete subclause (8) of this clause and insert in lieu thereof the following: 

(8) An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $21.30 per week to 
compensate for dust and climatic conditions when working in the open and for deficiencies in general amenities and 
facilities but an employee so employed for no more than three days in a week shall be paid on a pro rata basis. 

 This subclause shall not apply to employees employed by Cockburn Cement Limited. 

PART II – CONSTRUCTION WORK 

7. Clause 5. – Special Rates and Provisions: 

 A. Delete subclause (2)(b) of this clause and insert in lieu thereof the following: 

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $731.25. 

 B. Delete subclause (4) of this clause and insert in lieu thereof the following: 

(4) An Electronics Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical 
Installer who holds, and in the course of employment may be required to use, a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall 
be paid an allowance of $18.90 per week. 8. Clause 6. – Allowance for Travelling and Employment in 
Construction Work:  Delete subclause (1)(a), (b) and (c) of this clause and insert in lieu thereof the following: 

(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $15.25 per day. 

(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth – 81 cents per 
kilmetre. 

(c) Subject to the provisions of paragraph (d) hereof, work performed at places beyond a 60 kilometre radius from 
the General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with 
the consent of the union, agree in any particular case that the travelling allowance for such work shall be paid 
under this clause, in which case an additional allowance of 81 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

9. Clause 7. – Distant Work:  Delete subclauses (6) and (7) of this clause and insert in lieu thereof the following: 

(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $31.20 for any 
weekend that the employee returns home from the job, but only if -  

(a) The employee advises their employer or the employer's agent of their intention not later than the Tuesday 
immediately preceding the weekend in which he/she so returns; 
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(b) The employee is not required for work during that weekend; 

(c) The employee returns to the job on the first working day following the weekend;  and 

(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $13.75 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

10. Clause 10. – Wages:  Delete subclauses (4), (5) and (6) of this clause and insert in lieu thereof the following: 

(4) Construction Allowances 

(a) In addition to the appropriate rates of pay prescribed in this clause, an employee shall be paid - 

(i) $42.30 per week if the employee is engaged on the construction of a large industrial undertaking or 
any large civil engineering project. 

(ii) $38.10 per week if the employee is engaged on a multi-storeyed building, but only until the exterior 
walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which such employee is required to work.  A multi-
storeyed building is a building which, when completed, will consist of at least five storeys. 

(iii) $22.30 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 5. - Definitions of PART I - GENERAL of this Award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(5) Leading Hands  

 In addition to the appropriate total wage prescribed in this clause a Leading Hand shall be paid – 

   $ 

(a) If placed in charge of not less than three 

 and not more than 10 other employees 23.90 

(b) If placed in charge of more than 10 and  

 not more than 20 other employees 36.50 

(c) If placed in charge of more than 20 other 

 employees 47.30 

(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of -  

(i) $13.20 per week to such tradesperson; or  

(ii) In the case of an apprentice a percentage of $13.20 being the percentage which appears against their 
year of apprenticeship in subclause (4) of Clause 31. - Wages and Supplementary Payments of PART 
I - GENERAL (subject to Clause 13. - Apprentices in PART II) of this award, 

 for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or an apprentice shall replace or pay for any tools supplied by their employer if lost through 
their negligence. 

11. Clause 15. – Special Provisions – Western Power Corporation:  Delete this clause and insert in lieu thereof the 
following: 

(1) This clause shall apply to any employee otherwise covered by this Part of the award who is engaged on work being 
carried out for the western Power Corporation at Kwinana or Muja. 

(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of Part II - Construction Work of this 
award, an employee (other than an apprentice) shall be paid - 

(a) $1.88 per hour for each hour worked if employed at Muja;  
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(b) $1.12 per hour for each hour worked if employed at Kwinana;  

(c) A safety footwear allowance of ten cents per hour for each hour worked to compensate for the requirement to 
wear approved safety footwear which is to be maintained in sound condition by the employee.  Failure to wear 
approved safety footwear or to maintain it in sound condition as determined by the employer shall render the 
employee liable to dismissal.  

(3) (a) An employee, to whom Clause 6. - Allowance for Travelling and Employment in Construction Work of this 
PART applies and who is engaged on construction work at Muja, shall be paid - 

(i) An allowance of $15.25 per day if the employee resides within a radius of 50 kilometres from the 
Muja power station; 

(ii) An allowance of $40.25 per day if the employee resides outside that radius. 

 in lieu of the allowance prescribed in the said clause. 

(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon 
between the employer and the employee half the above rates shall be paid provided that the conveyance used for 
such transport is equipped with suitable seating and weather proof covering. 

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 7. - Distant Work of this PART, an employee to 
whom that clause applies shall be paid $30.00 on each occasion upon which the employee returns home at the weekend, 
but only if -  

(a) The employee has completed three months' continuous service with the employer; 

(b) The employee is not required for work during the weekend; 

(c) The employee returns to the job on the first working day following the weekend; 

(d) The employer does not provide, or offer to provide, suitable transport; 

 and such payment shall be deemed to compensate for a periodical return home at the employer's expense. 

(5) An employee to whom Clause 7. - Distant Work of this PART applies and who proceeds to construction work at Muja 
from home where located within a radius of 50 kilometres from the General Post Office, Perth - 

(a) Shall be paid an amount of $70.65 and for three hours at ordinary rates in lieu of expenses and payment 
prescribed in subclause (3) of the said clause; and 

(b) In lieu of the provisions of subclause (4) of the said clause, shall be paid $70.65 and for three hours at ordinary 
rates when the employee's services terminate, if the employee has completed three months' continuous service; 

 and the provisions of subclause (3) and subclause (4) of Clause 7. - Distant Work of this PART shall not apply to such 
employee. 

(6) (a) An employee, to whom the provisions of Clause 7. - Distant Work of Part II - Construction Work of this Award 
apply, who works at Muja and who elects not to live in Construction Camp Accommodation shall, subject to 
paragraph (b) of this subclause, be paid a living-out allowance at the rate of (as per National Building & 
Construction Industry Award 2000) per week to meet the expenses reasonably incurred by the employee for 
board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while the employee 
continues to live with their partner/spouse (including de facto) in accommodation provided by the 
employer. 

(ii) The accommodation shall be of a reasonable standard. 

(iii) The employee shall continue to maintain the original residence. 

(v) The employee shall satisfy the employer, upon request, that the circumstances meet the requirements 
of this subclause. 

(vi) Any dispute as to the application of this clause shall be subject to discussion between the employer 
and the Union and, failing agreement, shall be referred to a Board of Reference for determination 

(c) Provided that the provisions of subclause (6) of Clause 7. - Distant Work of PART II of this Award shall not 
apply. 
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AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2006 WAIRC 05736 
HEALTH SERVICES UNION - DEPARTMENT OF HEALTH - HEALTH SERVICE SALARIED OFFICERS STATE 

INDUSTRIAL AGREEMENT 2004 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 13 NOVEMBER 2006 
FILE NO P 21 OF 2006 
CITATION NO. 2006 WAIRC 05736 
 

Result Application Dismissed 
 

Order 

WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979 (“the Act”); and 

WHEREAS on Tuesday, the 1st day of August 2006 the Public Service Arbitrator (“the Arbitrator”) convened a conference for the 
purpose of conciliating between the parties; and 

WHEREAS on Friday the 10th day of November 2006, the Applicant filed a Notice of Discontinuance in respect of the application;  

NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Act, hereby orders: 
THAT this application be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

NOTICES—Award/Agreement matters— 

2006 WAIRC 05807 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 119 of 2006 

APPLICATION FOR VARIATION OF AN AWARD TITLED  

“ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969, NO 29 OF 1969” 

NOTICE is given that an application has been made to the Commission by the Liquor, Hospitality & Miscellaneous 
Union (WA), under the Industrial Relations Act 1979 to vary the above Award. 

As far as relevant, those parts of the proposed variation which relate to area of operation or scope of the Award are 
published hereunder. 

1.3 AREA AND SCOPE 

This Award shall apply throughout the state of Western Australia to persons employed under the classifications specified 
in Clause 4. – Wages and who are employed by those employers named in clause 11.2 – Named Employer. 

4. WAGES 
4.2.4 Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to employees covered by this award shall be 

as follows.  



3398                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           86 W.A.I.G. 
 

 

 Rate 
$ 

Arbitrated Safety Net 
Adjustments 

$ 

Minimum 
Total Rate 

$ 
KEEPER    
Year One 400.00 179.00 579.00 
Year Two 410.00 179.00 589.00 
Year Three 420.00 181.00 601.00 
SPECIALIST KEEPER - GRADE I    
Year One 432.70 181.00 613.70 
Year Two 444.40 181.00 625.40 
Year Three 456.30 181.00 637.30 
Year Four 468.20 179.00 647.20 
SPECIALIST KEEPER - GRADE II    
Year One 480.10 179.00 659.10 
Year Two 492.00 179.00 671.00 
Year Three 503.90 179.00 682.90 
Year Four 516.00 179.00 695.00 
SENIOR SPECIALIST KEEPER    
Year One 536.30 179.00 715.30 
Year Two 551.10 179.00 730.10 
Year Three 566.90 179.00 745.90 

4.2.5 The rates of pay in 4.2.3 include arbitrated safety net adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle. 

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in 4.2.3, except where such absorption is contrary to the 
terms of an industrial agreement. 

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

PART B – EXPIRED INDUSTRIAL AGREEMENT WAGES 
4.2.6  The wage rates contained in 4.2.6 have been incorporated from the Zoological Parks Authority (Operations) Agreement 

2004 (Agt No. 161 of 2004) which is or was applicable to some employees covered by this award and are not to be 
subject to arbitrated safety net adjustments. 

KEEPER & VETERINARY NURSING STAFF  

Level Weekly Wage $ 
1.1 595.23 

1.2 608.79 

1.3 622.45 

2.1 639.73 

2.2 655.57 

2.3 671.82 

2.4 687.96 

3.1 704.11 

3.2 720.36 

3.3 735.26 

3.4 752.96 

4.1 780.60 

4.2 800.68 

4.3 822.20 

5.1 853.91 

5.2 870.39 
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MAINTENANCE ATTENDANTS 

Level Weekly Wage $ 
1.1 595.23 

1.2 608.79 

1.3 622.45 

1.4 635.90 

2.1 639.73 

2.2 655.57 

2.3 671.82 

2.4 687.96 

3.1 704.11 

3.2 720.36 

3.3 735.26 

3.4 752.96 

4.1 780.60 

4.2 800.68 

4.3 822.20 

11. NAMED PARTIES 

11.2 NAMED EMPLOYER 

Perth Zoo - Zoological Parks Authority 

A copy of the proposed variation may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  S I BASTIAN, 

Registrar. 
5 December 2006 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2006 WAIRC 05766 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETA MARY BIZZILL 

APPLICANT 

-v- 

PENZAR PTY LTD ABN 63 059 474 752 T/F GOW TRUST T/A GOW REAL ESTATE 

RESPONDENT 

CORAM SENIOR COMMISSIONER J H SMITH 

HEARD TUESDAY, 29 AUGUST 2006, MONDAY, 11 SEPTEMBER 2006 

DELIVERED FRIDAY, 24 NOVEMBER 2006 

FILE NO. U 212 OF 2005 

CITATION NO. 2006 WAIRC 05766 
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CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Applicant gave one month's 
notice of termination of contract of employment - Respondent did not allow the employee to work out 
the period of notice - Respondent paid the Applicant for a period of notice - Applicant escorted from 
the premises - Contract of employment did not allow for payment in lieu - Applicant harshly, 
oppressively and unfairly dismissed - Application granted - Industrial Relations Act 1979 (WA) 
s 23A; & s 29(1)(b)(i) 

Result Declaration made and Order that the Respondent pay the Applicant $2,000 as compensation for injury 

Representation  

Applicant Mr T C P Solomon (as agent) 

Respondent Ms F A Stanton (of counsel) 
 

Reasons for Decision 
1 This is an application by Peta Mary Bizzill (“the Applicant”) under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) for orders pursuant to s 23A of the Act.  The Applicant claims that she was harshly, oppressively or unfairly dismissed 
by Penzar Pty Ltd trustee for Gow Trust trading as Gow Real Estate (“the Respondent”) on Tuesday, 15 November 2005.   

Background 
2 The Applicant was employed by the Respondent as a property manager.  The Respondent’s business is a medium to large 

property management business.  Under the Real Estate Business and Agents Act 1978 property managers must be registered.  
To become registered they must attend a TAFE course or a Real Estate Institute of Western Australia (“REIWA”) course.  
Sometimes the Respondent engages employees as assistant property managers whilst they become qualified.   

3 The Respondent came to employ the Applicant after the Respondent purchased a rent-roll from Carter’s Real Estate 
Bayswater.  The Applicant was employed by Carter’s Real Estate Bayswater to carry out trust accounting.  Ms Patricia 
Downes, the Applicant’s mother was also employed by Carter’s Real Estate Bayswater and to run the Carter’s Real Estate 
Bayswater rent-roll.  Both Ms Downes and the Applicant were permanent employees of Carter’s Real Estate Bayswater.  At 
the time the business was acquired the Applicant was on maternity leave.  In late December 2004, the Applicant worked on a 
part-time or casual basis for the Respondent.  In early February 2005, the Respondent offered the Applicant a permanent 
position as an assistant property manager.  On 1 June 2005, she was appointed as a property manager. 

4 The Applicant became aware that her mother was seeking to leave the Respondent’s business to find other employment in late 
2005.  On Monday, 7 November 2005, the Applicant commenced a week’s annual leave.  On Friday, 11 November 2005, the 
Applicant engaged the services of an employment agency to seek alternative employment.  On the same day her mother 
resigned from her employment with the Respondent.  The Applicant’s employment contract expressly provided that if she 
intended to terminate her contract of employment that she could do so by providing at least one month’s notice in writing 
(Exhibit B).  On Monday, 14 November 2005, the Applicant tendered her resignation in writing and gave four weeks’ notice 
(Exhibit C). 

5 On Tuesday, 15 November 2005, the Respondent’s directors, Deidre Gow and John Gow informed the Applicant that they did 
not require her to work out her period of notice and that they would pay her until the period of notice expired.  The Applicant 
says that the Respondent accused her of misconduct.  The Applicant contends that the Respondent dismissed her and she had 
no choice but to leave immediately.  The Applicant complains that the manner of her dismissal was harsh, oppressive and 
unfair because she was falsely accused of accessing a children’s toy website on the internet and failing to attend an 
appointment and shortly thereafter she was escorted out of the office by one of the Respondent’s principals, Mr Gow who held 
her by the elbow as she walked out of the office.  The Applicant says that the dismissal was humiliating, unnecessary and 
caused her extreme distress for approximately two weeks.  The Applicant is seeking a declaration that the dismissal was unfair 
and an order that the Respondent pay her $2,000 as compensation for injury.   

6 The Respondent denies that a dismissal occurred.  The Respondent says that the parties reached an agreement that the 
Applicant was not required to work out her period of notice and denies that the Applicant was escorted out of the office in the 
manner contended by the Applicant. 

The Applicant’s Evidence 
7 The Applicant had been unhappy working for the Respondent for some time.  She says her husband wanted her to resign as she 

worked long hours and often came home in tears.  She testified that she had difficulty obtaining time off work when her 
husband was ill during 2005.  In May 2005, the Applicant’s husband broke his leg in two places which resulted in him 
contracting golden staphylococci in the joint and e-coli through the bloodstream.  When he was operated on in June 2005, she 
asked to have the day off work but her request was refused.  As a result of the infections her husband could not drive and she 
often had to take time off work to take him to medical appointments.  When her baby daughter was admitted to hospital in 
August 2005, the Applicant felt she was unable to apply for leave because she thought it would be refused.  The Applicant 
found the Respondent’s licensee Deirdre Gow who is known as “Dee Gow” not easy to work for.  The Applicant felt that she 
had been “dropped into the deep end” as she had not been given any training in her work.  Despite this she tried very hard and 
worked long hours.  But she found Ms Gow unforgiving.  So when her (the Applicant’s) mother tendered her resignation the 
Applicant decided that she would also resign.   
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8 During the week ending Friday, 11 November 2005, the Applicant was on annual leave.  On Friday, 11 November 2005, the 
Applicant’s mother, Ms Downes tendered her resignation as she had found a job with another company.  On the following 
Monday, another property manager employed by the Respondent, Monique Moss tendered her resignation.   

9 On Monday, 14 November 2005, the Applicant submitted her resignation to Mrs Gow.  Despite the fact that she had no 
position to go to she did not wish to continue to work for the Respondent without her mother being present.  The Applicant’s 
resignation letter is dated Monday, 14 November 2005.  The notice stated that the Applicant regretfully tendered her 
resignation as property manager and gave four weeks’ notice from Monday, 14 November 2005 to expire on Friday, 
9 December 2005.  The Applicant testified that despite the fact she felt very unhappy at work she intended to work out her 
period of notice and she tried to make her letter of resignation kind as it is a small industry and at that point in time she did not 
have another job to go to.   

10 On the following morning on Tuesday, 15 November 2005, the Applicant visited a property in Rivervale at 6:30 am and 
completed a property condition report.  After she completed the report she went to meet with the owner of another property at 
the same location at 7:30 am.  When the Applicant arrived at the client’s property at 7:30 am the client was not there.  She 
waited five minutes and then travelled to the Respondent’s office.  Every Tuesday morning Mr and Mrs Gow convene a 
meeting of all property managers employed by the Respondent.  The meeting that morning was held in the Respondent’s 
boardroom.  The Applicant says she arrived at the meeting at 8:15 am which was 15 minutes after the meeting had 
commenced.  During the meeting nothing untoward was raised with the Applicant.  At the conclusion of the meeting Mr and 
Mrs Gow asked the Applicant to stay behind.  The Applicant left the boardroom, went into her office, turned her computer on, 
had a quick drink of water and returned to the boardroom.  When she sat down, Mrs Gow told her that they were letting her go 
early as they did not require her to work out her notice.  Mrs Gow then said to the Applicant that she (the Applicant) had 
looked at a toy catalogue on-line and she had done a “no show” for the appointment that day (at 7:30 am).  The Applicant 
denied she had looked at a toy catalogue on-line.  She told them that she had a toy catalogue on her desk which had been given 
to her by her mother but she had not looked at it other than to flick through it when her mother gave it to her.  Mr and 
Mrs Gow then told the Applicant to leave, that she could go back to her desk and collect her things.  The Applicant told them 
that she expected to be paid until Friday, 9 December 2005 and Mr and Mrs Gow agreed.  When cross-examined the Applicant 
maintained that she had no choice but to leave.   

11 After the Applicant left the boardroom she walked back to her desk.  Mr Gow followed her and stood over her, stood behind 
her chair and watched what she was doing.  The Applicant sat at her desk.  She tidied some papers and looked briefly for some 
hand cream.  She said that she could feel him breathing on her as he stood very close to her chair.  When cross-examined, she 
testified that she could briefly feel his stomach on her back.  Her chair was a typical typist style chair with a short back.  The 
Applicant said that he was not pressed up against her but she felt intimidated, frightened and distressed.  The Applicant 
grabbed her jacket, put her handbag over her right arm and stood up.  As she did so, Mr Gow grabbed her left elbow, steered 
her out of her office, down the corridor and through to the reception area.  By this point she was close to tears as she felt very 
hurt.  She testified she had never liked Mrs Gow but she had liked Mr Gow.   

12 When asked how Mr Gow led her through the office, she said that he led her by the arm which was bent at ninety degrees at 
the elbow and he walked to her left and slightly behind her.  When the Applicant and Mr Gow walked outside of the 
Applicant’s office, she was hunched over but she looked up slightly and saw Kelsey Moulton, Mrs Gow’s personal assistant.  
The opening to Ms Moulton’s office faced the corridor.  Ms Moulton was sitting in her chair in her office and had rolled her 
chair back.  The Applicant testified that she caught Ms Moulton’s eye but the Applicant looked down as she felt humiliated.  
As Mr Gow steered her through the corridor she continued to look down.  When the Applicant walked passed Mrs Gow’s 
office she glanced in and saw Mrs Gow seated in her office.  She said that she walked hunched over because she felt very 
humiliated.  She did not recall whether Mr Gow changed his position before they got to reception but she testified that about 
three steps before they arrived at the reception area he dropped his hand from her elbow.  When she reached the reception area 
she saw Ms Moulton with the receptionist, Teresa McClelland.  By that time she was crying and she simply said to the women, 
“I’ll be off, girls.  See you later.”  The Applicant then saw her mother either just inside the building or outside the building.  
She approached her mother and told her that she had been walked out.  She was still crying and did not wish to speak to her 
mother about the matter.  She then walked to her vehicle and drove off.  As she drove away she saw Mr Gow standing on the 
porch at the front of the office.   

13 The Applicant maintained in her evidence whilst walking through the office that Mr Gow held her elbow strongly.  She said 
that when she got in her car she noticed pink marks on her arm in the area where Mr Gow had held her arm.   

14 The Applicant claimed in her evidence that Mr and Mrs Gow could have dismissed her on Monday, 14 December 2005, when 
she gave her notice, but they staged her dismissal to take place at a time when she would be most embarrassed, as Tuesday 
mornings after the property managers’ meeting was a time when all employees were in the office.   

15 The Applicant said that although she had a negative attitude to Mrs Gow, she had felt favourable to Mr Gow until she was 
marched out of the office by him on Tuesday, 15 November 2005.  When a plan of the Respondent’s premises and photographs 
were shown to the Applicant, it was put to the Applicant that two people could not walk together through the corridor between 
Ms Moulton’s office and the opposite office (cubicle 2), as the corridor narrowed in that area because of the presence of a 
stationery cabinet.  The Applicant said that the photographs did not depict the location of the stationery cabinet when she 
worked in the office.  She said that the stationery cabinet was not as wide as depicted on the plan and had been moved across 
which narrowed that area.   

16 The Applicant said that after she left the Respondent’s office she cried and cried.  She said that she felt like a thief and the 
experience left her feeling degraded.  She did nothing for two weeks.  She stayed in bed and cried and she did not pick her 
children up from school.  At the end of the two weeks, the Applicant received a job offer on the Friday, was interviewed on the 
Sunday and started work as a property manager for another business on the following day.  Her new position pays more than 
she was paid by the Respondent.  She did not enjoy those two weeks off work because she was so distressed.  She testified that 
if Mr and Mrs Gow had simply said to her that they did not need her to work out her notice and would she mind finishing up 
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today, there would not have been a problem.  When it was put to the Applicant in cross-examination that the Respondent had 
in fact offered to pay her notice period out and release her from the obligation to work, the Applicant said that she had no 
choice but to leave.  She also said that she gave notice because she wanted to make the handover of her property rent-roll 
easier for the person who took over.   

17 The Applicant testified that the Respondent had a large turnover of staff whilst she was employed with the Respondent.  She 
said that whilst she was employed, 16 employees left the Respondent’s employment.   

18 In cross-examination she was asked whether she was aware of tension in the office because of conflict between the daughter of 
Mr and Mrs Gow, Christine Gow and Ms Moss.  The Applicant said that she was friendly with Ms Moss at work but she did 
not see her out of work.  She said that although she listened to Ms Moss about the issues she had with Ms Christine Gow she 
was not interested in Ms Moss’ complaints.  The Applicant testified that she did not have any difficulties with Christine Gow.   

19 The Applicant said that prior to Tuesday, 15 November 2005, the only time she saw Mr Gow do something she did not like 
was in June 2005, when she saw him walk another employee, Diane Genedes out of the premises after Ms Genedes resigned.   

20 When cross-examined, it was put to the Applicant that on Monday, 14 November 2005, a number of issues had been raised 
with her in respect of a number of rental properties she managed.  When a list of issues was put to her, she denied that many of 
the matters on the list had been raised with her (Exhibit 9).  The Applicant testified that she recalled discussing a gardening 
issue in respect of a property in Blackford Street but this issue had been discussed prior to her going on leave.  The Applicant 
denied that Mrs Gow indicated to her that she was unhappy with her performance on Monday, 14 November 2005.  The 
Applicant said that as far as she was aware Audrey looked after her properties whilst she was away.  She, however, conceded 
that Mrs Gow may have managed her rent-roll whilst she was on leave but she did not know because she was not in the office. 

21 Kelsey Moulton was employed as Mrs Gow’s personal assistant.  She first met the Applicant when she was employed at 
Carter’s Real Estate Bayswater.  At the time of giving evidence Ms Moulton had ceased to be employed by the Respondent.  
Her office was in the corridor just outside Mrs Gow’s office.  At that time, the Applicant’s office was located further along a 
corridor, away from the reception area.  Ms Moulton worked in an area that was partitioned within the corridor.  The height of 
the partitions in Ms Moulton’s office were halfway from the floor to the ceiling.  When Ms Moulton stood, the height of the 
petitions were at her shoulder level.  If she stood or was at the entrance of her office she could see the entrance to the 
Applicant’s office which was about 10 metres away.  On the plan (Exhibit 1), Ms Moulton’s office is marked as cubicle 1.   

22 Ms Moulton testified that on Tuesday, 15 November 2005, the property managers’ meeting started at 8:30 am.  She said that 
the Applicant arrived a little late that day but there was no mention about the Applicant or her performance during that 
meeting.  When the meeting finished the Applicant was asked to stay behind.  She saw the Applicant start to walk out of the 
boardroom when Mrs Gow asked the Applicant to return.  Ms Moulton left the boardroom, went into her office, sat down at 
her desk, turned on her computer and started to check her emails.  About five minutes later Ms Moulton left her office to go to 
the toilet.  She walked along the corridor pass the Applicant’s office.  Ms Moulton quickly glanced into the Applicant’s office 
but kept walking.  When she glanced in she saw the Applicant sitting at her desk with her back to the door.  Mr Gow was 
standing to the Applicant’s right side within a metre or so from the Applicant.  Ms Moulton went to the toilet and returned to 
her office from another corridor.  Consequently, when she returned to her office she did not walk pass the Applicant’s office.  
When Ms Moulton walked back into her office she picked up her sunglasses as she intended to leave the office to collect the 
mail.  As she was walking out of her office she looked down the corridor and saw the Applicant and Mr Gow walking towards 
her in the corridor from the Applicant’s office. The Applicant’s head was down, her shoulders were hunched forward and she 
could not see the Applicant’s face.  Ms Moulton said the Applicant looked a bit down as she usually walked with her head high 
and her shoulders rolled back.  Ms Moulton said that Mr Gow had his hand on the Applicant’s left elbow and was walking on 
the left side of the Applicant.  When questioned about this in cross-examination, she said that Mr Gow’s hand was on the 
Applicant’s left elbow and slightly below.  She said that the Applicant was holding some personal belongings but the only item 
she recalled was that the Applicant was holding a deodorant in her right arm.  Ms Moulton testified that she was reasonably 
certain the Applicant was not holding anything in her left arm.  She only looked at them for a couple of seconds and she did 
not see them looking at her.  They were almost side by side in the corridor but Mr Gow may have been a little in front of the 
Applicant.  Ms Moulton did not hear any dialogue between the Applicant and Mr Gow.  After seeing the Applicant and 
Mr Gow in the corridor near the Applicant’s office, Ms Moulton turned away and walked towards the reception area.  When 
she reached the reception desk she turned and looked back, she saw the Applicant and Mr Gow come into view as they walked 
around the bend in the corridor near the photocopier, as they passed the photocopier Mr Gow dropped his hand from the 
Applicant’s elbow.  Ms Moulton testified that the Applicant looked upset and she was walking quite fast.  Ms Moulton spoke 
to the receptionist, Ms McClelland and told her that she was leaving the office to get the mail but after the Applicant walked 
passed they both stood there and commented to each other that they wondered what was going on.  After the Applicant left the 
building Ms Moulton stood in the reception area with Ms McClelland.  Ms Moulton could hear shouting outside.  Shortly 
thereafter she left the building and walked across the road to the post office to collect the mail.  She was away from the office 
for five to 10 minutes.  When she returned she asked Ms Downes what was going on.  Ms Moulton then returned to her office 
and opened and distributed the mail. 

23 When the plan of the office (Exhibit 1) was put to Ms Moulton, she testified that in the corridor area that ran between her office 
and the Applicant’s office, three or four people could walk together side by side.  In relation to the area between her office and 
cubicle 2 and walking towards reception, she said that two or three people could walk side by side.  When cross-examined, 
photographs were put to Ms Moulton of the corridor area and photographs of Mr Gow and another person walking down the 
corridor areas.  When asked to look at the photographs which were tendered as Exhibits 4 and 5, she said that in the corridor 
near the stationery cupboard between her cubicle and cubicle 2 (where the corridor narrows) that three people could walk 
together in the corridor.  When it was put to her that two people could not walk side by side in that area, she was uncertain but 
she then said that if one person was slightly in front of the other, (not side by side) they could walk through the corridor 
together.  She said the photographs depicted the corridor as narrower than it may be in reality.  In relation to Exhibit 6 (which 
is the photograph of the corridor from the photocopier outside the partition to her office and down to the reception area), she 
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testified that two people could walk through that area side by side.  Ms Moulton identified the Exhibit 3 photograph and said 
that Exhibit 3 was a photograph of her office but it was slightly different to how the office was set out when she (Ms Moulton) 
worked in the office.  When re-examined about the photographs, Ms Moulton said that in relation to the photograph of her 
office (Exhibit 3), the petition wall was different.  She said that it may be the way the photograph was taken.  She also stated 
that in her opinion Exhibit 5 makes the corridor between the petitions of her office and the petitions to cubical 2 much 
narrower than it appears in reality. 

24 After the Applicant left on Tuesday, 15 November 2005, Ms Moulton told Mrs Gow that she felt uncomfortable about the 
situation.  When Mrs Gow told Ms Moulton that they had felt it necessary for the Applicant to be asked to leave.  Mrs Gow 
also told Ms Moulton that she had a problem with the Applicant from the beginning, she did not feel she trusted her and that 
the Applicant contributed to other staff members leaving the Respondent’s organisation.   

25 When asked about her relationship with Mrs Gow, Ms Moulton said that her working relationship with Mrs Gow was up and 
down.  She felt intimidated by and scared of Mrs Gow.  When cross-examined, Ms Moulton agreed that she resigned without 
notice from the Respondent’s employment.  She said that she did so because she had been dealt with harshly and 
inappropriately by Mrs Gow.  She said the main reason was that Mrs Gow told other staff members that she (Mrs Gow) wanted 
to “shoot her” (Ms Moulton).  She also felt that Mr Gow ignored her when she said good morning each day.  Shortly before 
Ms Moulton left her employment, Mrs Gow had been on holidays.  During Mrs Gow’s absence Christine Gow was the acting 
manager.  When Mrs Gow returned to the office she was very unhappy with her (Ms Moulton) because whilst Mrs Gow was 
on holidays, Mrs Gow’s emails were not opened.  Ms Moulton says that whilst Mrs Gow was away Christine Gow instructed 
her not to open any of Mrs Gow’s emails and that anything relevant would be forwarded to her (Ms Moulton) to deal with.  
When Mrs Gow returned to work, Ms Moulton tried to explain to Mrs Gow that Christine Gow had instructed her not to open 
the emails but Mrs Gow did not listen to her.  After seeking advice, Ms Moulton left the Respondent’s employment without 
notice in early May 2006 and resigned by email.  Since her resignation, Ms Moulton has been engaged in a dispute with the 
Respondent about repayment for the cost of a property management training course and a claim by the Respondent for an 
amount of $2,283.61 for failing to give four weeks’ notice (Exhibit 10).  A letter purportedly sent to Ms Moulton from 
Mrs Gow, dated 8 May 2006, was put to her in cross-examination.  Ms Moulton denied that the letter was a copy of the letter 
sent to her bearing the same date.  She said she received a letter dated 8 May 2006 but the letter shown to her was not a copy of 
that letter.  Ms Moulton maintained when she gave evidence that as far as she is concerned the matters in dispute between her 
and the Respondent have been resolved.  She says that she feels no malice towards the Respondent.   

26 Patricia Downes, the Applicant’s mother is a property manager.  She was employed by the Respondent for a period of 
12 months.  Ms Downes testified that she was treated very well by Mr and Mrs Gow and that she has no complaints.  She 
sought to obtain other employment in late 2005.  On Friday, 11 November 2005, after obtaining a position with another 
employer she tendered her resignation.  On Friday evening, 11 November 2005, Ms Downes telephoned her daughter (the 
Applicant) and told her that she had resigned.  The Applicant responded by informing Mrs Downes that she did not think she 
could remain an employee of the Respondent without her (Mrs Downes) being present.  The Applicant told her that she would 
resign as soon as she found another job.  However, on the morning of Monday, 14 November 2005, when the Applicant 
returned to work, the Applicant told Ms Downes that she was going to resign that day.  On the same day, Ms Moss also 
resigned.  Ms Downes said that Ms Moss was very disgruntled as she was very negative about Christine Gow because they had 
personal issues between them which made it very uncomfortable.   

27 Ms Downes testified that the Applicant had been happy in her work until July 2005.  The Applicant’s husband had several 
operations in May 2005 and by November 2005 the Applicant’s husband’s health was still an issue because he was still 
undergoing treatment.  When the Applicant’s baby was ill and was in hospital, Mrs Downes asked the Applicant why did she 
not leave work and the Applicant told her that she was frightened if she did so because she would be sacked. 

28 Ms Downes attended the property managers’ meeting at 8:30 am on Tuesday, 15 November 2005.  She was aware the 
Applicant was going to be late for the meeting, as the Applicant was meeting an owner of premises in Rivervale that morning.  
Ms Downes left the office after the meeting and went outside the building to have a cigarette with Ms Moss.  Ms Downes was 
outside the office for approximately 10 to 15 minutes.  Before she came back inside she saw the Applicant walking through the 
front door sobbing.  Ms Downes asked the Applicant what was wrong.  The Applicant was struggling to speak but she told 
Ms Downes that she had been escorted out of the building.  Ms Downes asked the Applicant, “What the hell for?”  The 
Applicant told her that she had been accused of looking up a toy magazine site on the internet and for her attitude.  Ms Downes 
testified that she had given a toy catalogue to her daughter the day before but the Applicant told her she was not interested.  
Ms Downes asked the Applicant whether she had looked up the toy site on the internet and the Applicant told her, no.  
Ms Downes then told the Applicant to get into her car, go home, calm herself down and ring someone.  Mrs Downes then saw 
Mr Gow standing at the front entrance to the building.  As she (Ms Downes) started to walk into the building he turned and 
walked back through the door of the building.  When she entered the building she saw Ms McClelland and Ms Moulton at 
reception.   

29 When Ms Downes was asked to identify the plan of the office (Exhibit 1), she stated that her office was located between 
Mrs Gow’s office and the Applicant’s office.  When asked how many people could walk side by side between Ms Moulton’s 
cubicle and cubicle 2, Ms Downes said that two could walk along but then said that as they walked around the corner towards 
reception, one person would have to step behind.   

30 Ms Downes testified that a couple of days after Tuesday, 15 November 2005, a facsimile was received at the Respondent’s 
office from the Applicant’s industrial agent.  After the facsimile arrived Ms McClelland told Mrs Downes that if the Applicant 
needed a witness not to ask her as she had seen and knew nothing. 

31 Ms Downes also testified that sometime prior to leaving the Respondent’s employment she had witnessed another employee 
being “escorted off” the premises.  On a Tuesday just after a property managers’ meeting, Ms Genedes told Mrs Downes that 
she did not receive a bonus.  Ms Downes informed Ms Genedes that her contract of employment stated that if she resigned she 
was not entitled to a bonus. A couple of hours later Ms Downes heard Mr Gow tell Ms Genedes to get her “gear” and get out of 
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the office.  She then saw Ms Genedes walk pass her office very fast.  Ms Downes followed Ms Genedes along the corridor as 
Ms Genedes was leaving the building and she saw Mr Gow tell Ms Genedes at the front door to “eff off”.   

32 Frances Barden was employed by the Respondent after the Applicant’s employment ceased.  She commenced work on 
Monday, 28 November 2005 as an assistant property manager.  Ms Barden was employed by the Respondent for six weeks on 
three months’ probation.  When she commenced work, four people had recently left the Respondent’s employment.  She found 
her job extremely busy.  She did not have any experience in property management and she found her job difficult.  Mrs Gow 
was her supervisor and she had a difficult relationship with her.  She testified that Mrs Gow made her feel like she was always 
in the wrong and she made her (Mrs Barden) feel like a small child.  Two days before her employment was terminated by the 
Respondent, she was told that her performance was not good enough.  She tried to explain to Mrs Gow how difficult she found 
the work, given that she had little experience or training.  When she went home that evening she was very upset.  She stayed 
home the following day and telephoned Mr Gow to say that she was not coming into work.  During that day she wrote out 
everything she had done whilst she had been employed by the Respondent.  The following day she met with Mr and Mrs Gow.  
They told her she was not performing and she had taken too much time off work.  She said that she tried to explain that she 
was doing her best but she had no experience in property management.  They argued and she called Mrs Gow a liar.  Mr Gow 
told her that he did not wish to argue anymore and it was best that she leave.  Mr Gow walked her to her office, she picked up 
her handbag and he then walked her to reception.  He stood very close to her when he was in her office which she found 
intimidating. 

The Respondent’s Evidence 
33 Teresa McClelland was employed by the Respondent as a receptionist for 18 months.  She gave evidence about what occurred 

when the Applicant left the office on Tuesday, 15 November 2005.  After the property managers’ meeting, she was alone in the 
reception area answering telephone calls with a headset on when she saw the Applicant rush pass her desk and go out the front 
door.  Ms McClelland saw that the Applicant was visibly distressed.  She also saw Mr Gow walking along the corridor a 
couple of steps behind the Applicant.  He stopped and stood at the reception desk.  Ms McClelland sensed that something had 
happened but she did not know what.   

34 Ms McClelland said that she liked Mr Gow, he was a nice person and he reminded her of her dad.  She said that she had never 
seen him behave inappropriately towards any females in the office.  When asked what her relationship was like with Mrs Gow, 
Ms McClelland reluctantly testified that she did not find Mrs Gow an easy person to work with.  When asked if she found it 
difficult to get time off work when she was ill, she said, yes.  She had to have a gallbladder operation and treatment for face 
cancer.  She explained that she got the time off work that she requested but she had to negotiate to do so.   

35 When shown a plan of the office (Exhibit 1), Ms McClelland said that only one person could walk through the passage 
between Ms Moulton’s office and cubicle 2.  However, she was unable to say whether two people could walk through that area 
together if one person was slightly in front.  

36 Ms McClelland was shown photographs (Exhibits 2 and 3) which depict the view of the corridor from the Applicant’s office to 
Ms Moulton’s cubicle and the inside of Ms Moulton’s cubicle, respectively.  Ms McClelland was asked whether Exhibit 3 
reflected the layout of Ms Moulton’s office when Ms Moulton was employed, she was unable to say whether that was the case.  
Ms McClelland said that she found the photograph in Exhibit 3 to be confusing because of what appeared to be a whiteboard 
on the left hand side of the photograph which appeared to be against the stationery cupboard.  She, however, stated that the 
stationery cupboard had always been located in the position shown in the photographs in Exhibits 2 and 3.   

37 Deirdre Gow is a director of the Respondent and principal and licensee of the real estate business.  Mrs Gow is also a 
councillor of REIWA.  She testified that property managers employed by the Respondent receive on the job training in 
reception and property management.  They also attend industry courses run by REIWA which the Respondent pays for.   

38 Mrs Gow stated in her evidence that she enjoys a good reputation in the industry and she believes she has a good relationship 
with the Respondent’s staff. 

39 Mrs Gow said that the standard working hours for property managers are from 9:00 am to 5:15 pm, Monday to Friday and 
9:00 am to 5:00 pm every fifth Saturday.  Each property manager from time to time may start earlier and finish later than the 
standard hours but there is no pressure on them to do so.   

40 When asked about the circumstances of the Applicant’s resignation, Mrs Gow said that the week before the Applicant 
resigned, Ms Downes tendered her resignation on Monday, 7 November 2005 and Ms Moss resigned on Friday, 11 November 
2005.  Mrs Gow accepted that Ms Downes had a legitimate reason for resigning because she had found a position which was 
closer to her home which cut her travelling time.  Although Mrs Gow made no comment about Ms Moss’ resignation, 
Mrs Gow testified that she thought the fact that she received three resignations within a week was very unusual and intentional.  
Mrs Gow said that the Applicant, Ms Downes and Ms Moss were very close and they spent a lot of time together outside the 
building smoking.  In her opinion their resignations did not affect the business but she says it had a negative impact on the 
atmosphere of the business.  She commented that it was her opinion that the three women were a trio who were hell-bent on 
disrupting the office. 

41 Prior to the Applicant submitting her resignation the Applicant applied for annual leave for two weeks from 7 November 2005.  
On Tuesday, 1 November 2005, the Applicant spoke to Mrs Gow and said that she only wanted one week’s leave instead of 
two.  Mrs Gow ran the Applicant’s rent-roll with the Applicant’s assistant during the week the Applicant was on leave.  During 
that week Mrs Gow identified a number of issues in respect of the Applicant’s performance which she says are set out in 
Exhibit 9.  Mrs Gow testified that what she found was not unusual but she was disappointed by what she found.  When the 
Applicant returned to work on Monday, 14 November 2005, Mrs Gow had a discussion with the Applicant about the matters 
that she (Mrs Gow) had identified in the list (Exhibit 9).  However, when asked further about the matters raised in the list, 
Mrs Gow could not recall whether all of the matters in the list had been raised or what issues were discussed.  When the 
Applicant returned from lunch that day she handed Mrs Gow her letter of resignation.  Mrs Gow told the Applicant that she 
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accepted the resignation.  Mrs Gow expected her to resign because whilst the Applicant was on leave she was told that the 
Applicant had taken leave to seek other employment.  During that evening, Mrs Gow told her husband, Mr  Gow, that for the 
sake of the office, she did not think she could stand having the Applicant in the office for another four weeks, so she suggested 
to him they accept the Applicant’s resignation and ask her to leave forthwith. 

42 At the conclusion of the property managers’ meeting on the following morning, Mr Gow asked the Applicant to remain in the 
boardroom but the Applicant walked out of the room so Mrs Gow followed the Applicant and asked her to return.  When the 
Applicant returned to the boardroom they said to her that her resignation had been accepted and they did not require her to 
work out her period of notice.  The meeting only took a few minutes.  The Applicant responded by asking whether she would 
be paid to the ninth of December 2005 and Mr Gow told her that she would.  The Applicant then said that she would leave and 
she left the boardroom.  When cross-examined about the meeting in the boardroom, Mrs Gow said there was no discussion 
about a toy catalogue and that she had no knowledge of a toy catalogue until Ms Downes gave evidence.  Mrs Gow testified 
that the reason why it was not necessary for the Applicant to work out her notice was that she (Mrs Gow) was familiar with the 
Applicant’s rent-roll, as she had run it for a week and she could continue to do so.  She, however, did not tell the Applicant this 
at the meeting. 

43 After the Applicant left the boardroom Mrs Gow went to her office.  As she was entering her office, she saw Mr Gow standing 
in the doorway of the Applicant’s office.  Mrs Gow went and sat at her desk and remained in her office.  Whilst she was seated 
at her desk she saw the Applicant rush along the corridor towards reception and Mr Gow walking a couple of feet behind her.  
When asked whether Mr Gow was touching the Applicant, she said, “Not that I saw, no.”  When asked whether is was possible 
if Mr Gow had put his hand on the Applicant’s arm when she walked out, Mrs Gow said that she had no idea.  When cross-
examined, Mrs Gow said that she had a limited vision of Mr Gow as he walked passed her office.  Mrs Gow remained in her 
office and did not witness any further events. 

44 When asked about the width of the corridor between Ms Moulton’s cubicle and cubicle 2, Mrs Gow said that it was about two 
metres wide.  She then said that two people could not walk along part of the corridor side by side at the point near the 
stationery cupboard.  She also said that no adjustments had been made to the location of the office furniture or the partitions 
since November 2005.   

45 When asked whether the Applicant was allowed to have time off when her husband was ill, Mrs Gow denied that the Applicant 
had any difficulty taking time off work she needed to attend to her husband.  She also said that on one occasion she was aware 
that the Applicant’s baby had a fever and was taken to Princess Margaret Hospital but the Applicant did not ask to have time 
off work.  Mrs Gow testified that she would not have refused the Applicant permission to go and see her baby. 

46 In relation to the appointment the Applicant had with the client on Tuesday, 15 November 2005 at 7:30 am, she said a client 
contacted her the previous week and asked for a rent appraisal.  After Mrs Gow discussed the matter with the client, the client 
informed her that he wanted the Respondent to manage his property.  Mrs Gow told the client that she would attend the client’s 
premises and take photographs.  As the Applicant was going to be carrying out a property condition inspection report on 
Tuesday, 15 November 2005 on another property at the same location where the client’s premises were located, Mrs Gow told 
the Applicant to take the photographs and the client would be at the property between 7:30 am and 11:00 am.  Mrs Gow 
testified that after the Applicant left the office on Tuesday, 15 November 2005, the client in question called and complained 
that no one had attended his property to take the photographs.   

47 In relation to Ms Moulton, Mrs Gow testified that Ms Moulton resigned without giving notice.  Shortly before Ms Moulton 
resigned, Mrs Gow returned from holidays to find a large number of emails in her mailbox which had not been answered, so 
she called Ms Moulton into her office, scrolled through her inbox and showed Ms Moulton one email that Ms Moulton could 
have easily dealt with.  Ms Moulton simply shrugged her shoulders, walked out, returned to her office and sat at her desk.  On 
the following day Mrs Gow went to a meeting.  When she returned Ms Moulton had left the office.  Mrs Gow later received an 
email from Ms Moulton to say that she had resigned.  Mrs Gow produced in her evidence a copy of the letter sent to 
Ms Moulton on 8 May 2006 and testified that the document produced to Ms Moulton when Ms Moulton was cross-examined 
was a draft which had not been sent.  She denied that she ever said to Ms Moulton that she was going to “shoot” her and said 
that Ms Moulton was a good employee and a good personal assistant.  She says, however, that the dispute between 
Ms Moulton and the Respondent over her leaving without notice has not been resolved.   

48 As to Ms Genedes, Mrs Gow said that Ms Genedes voluntarily resigned but she did not see her leave the building.  In relation 
to Ms Barden, Mrs Gow testified that Ms Barden only worked for the Respondent for three weeks and during that time she 
(Mrs Gow) received complaints from other staff members about Ms Barden’s performance.  When Ms Barden came in after 
taking a day off work, she was very emotional.  When they met, Ms Barden said that she was going to leave and she jumped up 
and walked out of the meeting.  Mrs Gow said that she did not see Ms Barden being escorted out of the office by Mr Gow.   

49 Mr John Gow is a director of the Respondent.  He works in the business part-time.  He works as a mining and engineering 
consultant as a division of Penza Pty Ltd.  In relation to the real estate business, he looks after the accounts, payrolls and 
recruitment.   

50 Mr Gow said that after working casually for three to five hours a week in December 2004, the Applicant indicated that she 
wanted to work full-time for the Respondent.  She seemed to be competent.  So she was offered full-time work.   

51 Mr Gow gave evidence that they have a good relationship with the majority of their staff and they have a firm but fair policy.  
He also said that the Respondent has a high turn over of staff as 50 per cent of property managers drop out of the industry after 
obtaining their certificate for property management and that other property management businesses in the industry like to 
employ staff trained by the Respondent.   

52 Mr Gow said that he had a good relationship with Ms Downes and was sorry to lose her.  As to Ms Moss, he testified that 
Ms Moss and his daughter had been friends but they had fallen out and as a result there had been political undercurrents in the 
office during the last two months before the Applicant, Ms Moss and Ms Downes resigned.   
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53 Ms Downes finished work on Monday, 5 December 2005, after working out a full month’s notice.  Ms Moss who had started 
work some time in mid 2005 resigned on Monday, 14 November 2005 and also left the Respondent’s employment on Monday, 
5 December 2005.   

54 Mr Gow testified that the Applicant was part of what he would describe as a group which included Ms Moss and Ms Downes 
who were having problems.  He did not elaborate on that statement other than to say that some issues of performance rose with 
the Applicant whilst she was employed.  In particular, about two months before Tuesday, 15 November 2005, he received a 
complaint that the Applicant had not returned telephone calls.  He also received another complaint about the Applicant from 
another client.  As a result, they lost one client’s business.  Mr Gow says that he and his wife had tried to counsel the Applicant 
over several months preceding her resignation.   

55 On Tuesday, 15 November 2005, at the conclusion of the property managers’ meeting he asked the Applicant whether she 
would mind staying in the boardroom as they wanted to have a chat about something.  The Applicant walked out of the 
boardroom and after Mrs Gow followed her and spoke to her, the Applicant returned to the boardroom.  Mr Gow said that 
when they sat down he told the Applicant, “Look, Peta, you’ve put your time in.  We don’t see that there’s any point in you 
staying around.  … we think that it would be best that you – – that we finish the whole thing now and that you moved on.”  
The Applicant asked whether she was getting paid for the month.  Mr Gow told her that she would be paid and the Applicant 
said, good.  The Applicant then jumped up and left the boardroom.  Mr Gow followed her from a distance and stood in the 
doorway of the Applicant’s office and watched her to make sure “nothing was untowards going on”.  When he was standing at 
the entrance to the Applicant’s office, he saw his wife standing in the doorway to her office and he observed her walk into her 
office and sit at her desk.  When asked why he watched the Applicant, he said that he was appointed the privacy officer of the 
company, pursuant to the Respondent’s obligations under the Privacy Act 1988 (Cth).  He also said that as the office has racks 
of keys to clients’ properties and open files, and he has a responsibility to ensure that nothing is taken.  He then said that in the 
past property managers employed by the Respondent have taken confidential information from the Respondent’s premises.  On 
one occasion one person took information which resulted in the Respondent losing the management of 20 properties.  He also 
said that they have to look after their assets.  Each property manager is provided with a palm pilot, a digital camera and 
Bluetooth connection, all of which cost several thousand dollars.  So when an employee leaves, if he anticipated there may be a 
difficult situation arising, he makes sure nothing is taken.  He maintained in his evidence that he did not think that his conduct 
towards the Applicant was intimidating.  He testified that he thought he was being respectful towards her and that he did not 
stand over her.  All he wanted to do was to observe her departing and make sure she departed in an orderly manner.  After the 
Applicant collected a few personal effects she left her office.  He did not take note of what personal effects she took but he said 
she may have gathered some pictures.  When she walked passed him, he says she was composed, walked upright with a firm 
manner and strode quite quickly out of her office.  He maintained that she seemed to be in control of her faculties as he 
followed her along the corridor within one or two metres.  When they arrived in the area parallel to the reception desk where 
Ms McClelland was sitting, Ms Moss and Ms Downes walked in the front door of the office and he heard Ms Downes say, 
“Oh, what’s happening?  What’s going on?” and the Applicant said, “I’m off, I’m leaving, I’m leaving now.”  Then there were 
raised voices and the three women walked out the front door.  Mr Gow says he went straight back into his office.  He also 
testified that there was no one else at reception other than Ms McClelland.  In particular, he did not see Kelsey Moulton.  
When it was put to Mr Gow that the Applicant was bent over when she walked out of her office, he disagreed and said that she 
walked normally and walked upright in a composed manner.  He says that he never saw her crying.   

56 When asked whether it was always his practice to escort people out of the office when their employment with the Respondent 
came to an end, Mr Gow said that it was not his general practice.  He, however, agreed that he had escorted Ms Barden out of 
the office but he could not remember whether he had escorted Ms Genedes.  He said that Ms Genedes was very emotional 
when she left the office, so he probably did escort her out.  He said that he thought that Ms Genedes was a good employee but 
had been worn down by her working peers.  He says that he had a good relationship with her and was sorry to see her go.   

57 Mr Gow is six foot four inches tall and weighs approximately 103 kilograms.   
58 When asked how many employees had resigned in 2005, he said that he had no idea.  He then said that in the role of property 

manager three possibly four or five people had left in 2005. 
59 Mr Gow testified that the property managers are engaged to work 40 hours a week but their hours are flexible as they 

sometimes conduct property inspections on the way to work or on the way home so they may have to put a bit of extra time in 
but generally their work can be completed within 40 hours a week.  He said, however, that from the time the Applicant 
commenced work for the Respondent, her hours of work were erratic.  When her baby and husband got sick, she took a lot of 
time off which affected her work.  He said that she sometimes came in at 10:00 am or 11:00 am and left at 2:00 pm.  He says 
that she did not apply for sick leave for these absences and that they were not comfortable about her absences because she 
simply took the time off behind their back.  He says that they tried to be good employers because they understood the baby was 
sick, her husband had a golden staphylococci infection and for a month the Applicant had to drive her husband to Joondalup 
Hospital everyday.  When the Applicant’s payroll records were put to Mr Gow, Mr Gow agreed that the payroll reports 
reflected that the Applicant had taken very little sick leave during her employment but he said the absences he was 
complaining about were not absences formally arranged by the Applicant.   

60 Mr Gow also testified that the location of the stationery cabinet or shredder has not been moved or any other fixtures or fittings 
since the Applicant’s employment came to an end. 

Credibility and Material Findings of Fact 
61 Having heard the witness and having considered carefully what each of them has said and having considered all of the exhibits 

in particular the plan (Exhibit 1) and the photographs (Exhibits 3 to 6), I have concluded that where their evidence departs I 
prefer the evidence given by the Applicant and each of the Applicant’s witnesses to the evidence given by the Respondent’s 
witnesses.  Although the Applicant was emotional when she gave her evidence and speculated about matters not within her 
knowledge, such as the conduct of Mr Gow as a town councillor, I found her to be an honest witness.  She was not shaken 
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under cross-examination.  In addition I have considered the oral evidence and Exhibits 1, 3, 4, 5 and 6 about the length and 
width of: 
(a) the corridors between the Applicant’s office and Ms Moulton’s office; 
(b) the area of corridor between the stationery cupboard, Ms Moulton’s office and cubicle 2; and 
(c) the corridor leading from the photocopier to reception and the view of the reception desk of that area of the corridor. 

62 Prima facie all the witnesses gave evidence that could in part be said to be inconsistent with the plan or the photographs, as 
some of the photographs without explanation of the angle and place they were taken from could be said to depict misleading 
views of some material areas.  The Applicant was not asked to estimate the width of any of the areas of the corridor in 
question, however, her evidence if accepted (and is accepted by the Commission) establishes that at the point where the 
corridor is narrowest (which is between the stationery cupboard and cubicle 2) that two people can walk together if one person 
is slightly behind the other.  Her evidence is supported by Exhibit 5 which is a photograph of Mr Gow and another person 
standing in the area in question.  Her evidence is also consistent with the evidence given by Ms Downes.  I do not find Exhibit 
4 helpful.  That photograph is inconsistent with Exhibit 5 and appears to indicate that Mr Gow’s body is touching part of a 
petition which forms part of cubical 2.  Plainly that is not the case.  Although there are some handwritten figures and drawings 
on the plan (Exhibit 1) that indicate that some areas and items such as the stationary cupboard had been measured, no witness 
gave evidence about those figures.  Consequently, I do not intend to have regard to any handwritten information on the plan. 

63 Although Ms Moulton’s evidence about the width of material areas of the corridor was inconsistent in that she initially testified 
that two to three people could walk together in the area between the stationery cupboard and cubicle 2, when she was asked to 
look at the photographs after being uncertain she said that two people could walk together if one was slightly in front of the 
other.  Although I find her evidence in this regard unsatisfactory, as her evidence was vague and contradictory in respect of this 
issue, I do not find that this is a reason to reject her evidence about what she observed on the day in question.  She did not see 
the Applicant and Mr Gow walk through that area.  Further, she was not the only witness whose evidence of estimations of 
widths of areas was not satisfactory.  Mrs Gow’s evidence was also contradictory.  She gave evidence that: 

“Where it goes - - where that dotted line begins to run between cubicle 1 and cubicle 2, about how wide is that gap? - - - 
Oh, it’s a couple of metres. 
So as you round - - as you go past [sic] the stationery cabinet and then keep going past [sic] cubicle 1, past [sic] the fax 
and the photocopier, would you say that Mr Gow can walk alongside any other person during that part of the walk? - - - 
No.” 

(Transcript page 132) 
64 Mrs Gow’s evidence that the area between Ms Moulton’s office and cubicle 2 is vague as it is not clear whether she was 

talking about the entrance areas between cubicle 2 and Ms Moulton’s office.  In any event, Mrs Gow was not asked whether 
one person could walk through that area if one person was slightly behind.  Ms McClelland’s evidence about this issue was not 
helpful, as she could not say with any certainty whether one person could walk behind.  When Mr Gow gave evidence he was 
not asked about this issue. 

65 Although the Applicant was the only witness who gave evidence that the position of the stationery cupboard, as depicted in the 
photographs, was not in the same position when she was employed, I did not find this issue to be material when deciding to 
prefer the evidence given by her to the evidence given by the Respondent’s witnesses, as some photographs depict in part a 
distorted view.  Unfortunately, all the witnesses who were shown the photographs except Mr and Mrs Gow were given no 
explanation of the location of where the person was standing when they took the photographs.  This is illustrated by the 
photograph of the interior of Ms Moulton’s office (Exhibit 3).  When Ms Moulton and Ms McClelland gave evidence they 
appeared to be confused by Exhibit 3.  Both of them were reluctant to say it accurately depicted Ms Moulton’s office.  When 
Exhibit 3 is viewed, it appears to depict on the left hand side of the photograph a whiteboard at right angles on a petition 
touching the stationary cupboard.  On the right side of the photograph, it shows a petition which is not depicted on the plan, as 
it is at a right angle to the other petition and stationery cupboard (as shown in Exhibit 2) but as a wide petition with a board 
containing documents.  It was not until Mr Gow gave evidence that the view depicted in Exhibit 3 was explained.  Mr Gow 
testified that the photograph was taken from the interior of cubicle 2 and that the petitions which appear to form part of 
Ms Moulton’s office are in fact an interior view of the petitions which form cubicle 2. 

66 It is not uncommon for witnesses when giving evidence to give inconsistent versions about what they see and hear but that 
does not mean necessarily that they are being untruthful.  Some people have better memories than others and with the passage 
of time some people’s memories become faulty.  However, the material basis on which I have reached the conclusion that I 
find the Applicant to be a truthful witness is in relation to two matters that cannot be called into question because of the 
vagaries of memory.  The first matter is the evidence given by Mrs Gow is that she believes she has a good relationship with 
the Respondent’s staff which infers that she does so.  That contention is patently untrue.  She had a poor relationship with the 
Applicant, Ms Barden and Ms Moulton.  Even the Respondent’s own witness Ms McClelland found Mrs Gow a difficult 
person to work for.  Mr Gow’s evidence was more honest on this point.  He said that they have good relationships with the 
majority of staff.  However, I did not find him to be a convincing witness.  I do not find his evidence that the Applicant was 
composed when she walked through the office that day credible.  Her evidence that she was extremely distressed when she left 
the office is corroborated by the evidence given by Ms Moulton, Ms Downes and Ms McClelland.   

67 As to Ms McClelland, I found her to be an honest witness but I prefer the evidence given by Ms Moulton and the Applicant to 
the evidence given by Ms McClelland where their evidence departs.  The reason why I have reached that conclusion is that 
when the events in question occurred, Ms McClelland was sitting at the reception desk.  Her vision along the corridor from the 
reception desk could not be as good as Ms Moulton’s.  Further, because Ms McClelland was engaged in answering the 
telephone whilst these events occurred and Ms Moulton was not, Ms McClelland attention to the events and who was present 
would at best only have been partial. 
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68 In relation to Ms Downes, her evidence was not substantially in dispute with the evidence given by the Respondent’s 
witnesses.  She impressed me as an honest and reliable witness.  As to Ms Barden, I also found her to be an honest and reliable 
witness, although her evidence did not substantially add anything to the findings I have made about the events that occurred on 
Tuesday, 15 November 2005. 

Was the Applicant dismissed? 
69 The Applicant gave four weeks’ notice in writing.  However, her contract of employment required her to give not less than one 

month’s notice in writing.  Although the issue was not raised by the parties the first issue in law that arises is whether the 
notice given by her was valid. 

70 In Birrell v Australian National Airlines Commission (1984) 9 IR 101 Gray J at page 109 observed: 
"The giving of notice of termination of a contract, in accordance with the terms of that contract, is a unilateral right.  Its 
exercise does not depend in any way on the acceptance or rejection of the notice by the other party to the contract.  The 
giving of such a notice operates to determine the contract by effluxion of the period of notice.  It is clear that such a notice 
could be withdrawn by the consent of both parties to the contract; it seems unnecessary to determine whether, in the case 
of withdrawal of a notice by consent, the existing contract continues or a new contract comes into being." 

71 A notice of termination that specifies a period that is too short a period will be invalid.  (Hill v C A Parsons & Co Ltd [1972] 1 
Ch 305 at 313 per Lord Denning MR) and a notice of termination which is invalid will not operate to end the contract of 
employment (The Law of Employment, Macken, O'Grady and Sappideen (4th Ed) at 172-173).  However, a resignation that is 
too short may be made effective by acceptance by the recipient (Hill v CA Parsons Co Ltd (op cit) at 313; see also Gunnedah 
Sir Council v Grant (1995) 134 ALR 156 at 163-165). 

72 When Mrs Gow received the Applicant’s written notice of termination she accepted it.  Consequently, the notice given by the 
Applicant was valid.  Accordingly, the notice once accepted would have brought the contract of employment to an end on 
9 December 2005.  After the notice was accepted the Respondent sought to excuse the Applicant from duty during the notice 
period by paying her in lieu of notice.  Was this course of action permissible under the contract?  In my opinion the answer to 
that question is no.  In Sanders v Snell (1998) 196 CLR 329, Mr Snell was employed by the Norfolk Island Government 
Tourist Bureau.  His contract expressly provided that either party could terminate the contract of employment by giving two 
months’ notice.  The Bureau sought to terminate Mr Snell’s contract.  They did not provide Mr Snell with two months’ notice 
but a representative of the Bureau told him he could be paid two months’ pay.  Mr Snell told the Bureau’s representative that 
he would accept their offer to pay him pay in lieu under sufferance and duress, as he had no alternative.  Gleeson CJ, Gaudron, 
Kirby and Hayne JJ at 337 held that the Bureau’s action was a breach of contract, as the contract was cast in terms of giving 
notice it would fly in the face of the express provisions of the contract to imply a term that would permit the Bureau to make a 
payment in lieu of notice.  The Court at 338 observed that in light of the terms of the contract payment in lieu of notice could 
only be given by consent by Mr Snell. 

73 When the principles enunciated in Sanders v Snell (op cit) are applied to this matter, at law the Respondent could be said to be 
in breach of the contract unless it is found that the Applicant gave her consent to the termination taking effect by a payment in 
lieu.  The facts are that the Applicant was told by Mrs Gow that she was not required to work out her notice and after accusing 
the Applicant of looking at a toy catalogue on-line and a “no show”, Mrs Gow told her to leave and collect her belongings.  
Plainly, Mrs Gow told the Applicant that she was to cease work and immediately leave the premises.  The Applicant had no 
choice but to leave.  Her employment was terminated.  Although the Applicant told Mr and Mrs Gow that she expected to be 
paid until the date her notice was to expire, this was after her employment had been terminated without her consent.  The 
Applicant was not asked if she would agree to being released from her period of notice on the condition that she would be paid 
for the period of notice.  The fact that she asked to be paid is immaterial, as her employment had already been terminated.  
Even if at law the actions of the employer can be characterised as a repudiatory breach, which she accepted and the contract 
came to an end, the Applicant is entitled to bring an action for unfair dismissal.  I am satisfied that the Applicant has proved 
that she was harshly, oppressively and unfairly dismissed.  However, the Applicant has suffered no loss of remuneration as the 
Respondent paid her salary up until Friday, 9 December 2005.  I am, however, satisfied that the Applicant has suffered an 
injury caused by the dismissal.  In AWI Administration Services Pty Ltd v Birnie (2011) 81 WAIRG 2849 Coleman CC and 
Smith CC in a joint judgment observed at [200]: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment. For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained. Injury embraces the actual harm done to an 
employee by the unfair dismissal. It comprehends “all manner of wrongs” including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).  The injury may be manifested by the 
detrimental impact on the physical or emotional wellbeing of the person whose services were terminated. However 
dismissals will impact to varying degrees on individuals and while the need for professional care may be evidence of that 
impact, this will not necessarily always be the case in order to establish the causal link between the termination of 
employment and the injury. While it is necessary to exercise a degree of caution to ensure that compensation is confined 
to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70 WAIG 1318 and Burazin v Blacktown City 
Guardian Pty Ltd 142 ALR 144) that is not to say that every claim for injury necessarily involves expert evidence of 
emotional trauma.   
1 The circumstances in which the dismissal from employment has been effected may be sufficient to demonstrate 

the injury which is experienced. Situations where an employee is locked out of the workplace or is escorted 
from the premises, or the termination has been conducted in full view of other staff are examples of callous 
treatment justifying recognition for compensation for injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG 986).” 
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74 The Respondent acted callously towards the Applicant.  She was stood over by Mr Gow when she collected her belongings and 
forcibly escorted out of the premises by Mr Gow in the presence of other staff when she was in a distressed state.  There was 
no cause for the Applicant’s departure from the premises to be supervised as there is not a shred of evidence before the 
Commission that the Respondent had cause to suspect that the Applicant would remove any property or confidential 
information not belonging to her.  The Applicant sustained red marks on her arm and she remained distressed for a period of 
two weeks.  In my opinion the circumstances of this matter justify an award at the higher end of the scale.  I would have 
awarded the Applicant an amount of $3,000 but the Applicant only seeks an award of $2,000. 

75 For these reasons I will make the declaration and the order sought by the Applicant. 

 

2006 WAIRC 05784 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETA MARY BIZZILL 
APPLICANT 

-v- 
PENZAR PTY LTD ABN 63 059 474 752 T/F GOW TRUST T/A GOW REAL ESTATE 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 29 NOVEMBER 2006 
FILE NO/S U 212 OF 2005 
CITATION NO. 2006 WAIRC 05784 
 

Result Declaration and Order issued 
Representation 
Applicant Mr T C P Solomon (as agent) 
Respondent Ms F A Stanton (of counsel) 
 

Order 

HAVING heard Mr Solomon, as agent for the Applicant and Ms Stanton, of counsel on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant was unfairly dismissed. 

(2) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $2,000.00 
(gross) as compensation. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 

2006 WAIRC 05746 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ASHER LEE BOEKEMAN 

APPLICANT 

-v- 

MAINBASE HOLDINGS PTY LTD T/A MORLEY IGA 

RESPONDENT 

CORAM COMMISSIONER S J KENNER 

DATE THURSDAY, 16 NOVEMBER 2006 

FILE NO U 503 OF 2006 

CITATION NO. 2006 WAIRC 05746 
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Result Order Issued 
Representation 
Applicant Mr G Broderick as agent 
Respondent Mr M Darcy as agent 
 

Order 
WHEREAS the applicant filed an application on the 25 September 2006 alleging that she was harshly, oppressively and unfairly 
dismissed from her employment by the respondent; 
AND WHEREAS the respondent in its notice of answer and counterproposal said that it was a constitutional corporation for the 
purposes of s 51(xx) of the Commonwealth Constitution and the Workplace Relations Act 1996 (Cth) which was not contested by 
the applicant; 
AND WHEREAS in light of that concession and with regard to the decision of the Commission as presently constituted in Sewell v 
CTI Logistics Pty Ltd (2006 WAIRC 05695) the Commission formed the view that the application was beyond the Commission’s 
jurisdiction; 
NOW THEREFORE the Commission pursuant to the powers vested in it by the Industrial Relations Act, 1979, and in particular s 
27(1) hereby orders –  
 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 05796 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LUKE ROBERT JOBBINS 
APPLICANT 

-v- 
TJ'S GREASY SPOON DINER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD MONDAY, 4 SEPTEMBER 2006 
DELIVERED MONDAY, 4 DECEMBER 2006 
FILE NO. B 282 OF 2006 
CITATION NO. 2006 WAIRC 05796 
 

Catchwords Industrial law (WA) – Denied contractual entitlements – Principles applied – granted - Industrial 
Relations Act 1979 (WA) - s 29(1)(b)(ii) 

Result Claim for outstanding contractual entitlements upheld 
Representation  
Applicant Mr M.A. Jobbins 
Respondent No appearance 
 

Reasons for Decision 
1 On 29 March 2006 Luke Robert Jobbins (“the applicant”) referred an application to the Western Australian Industrial Relations 

Commission (“the Commission”) under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) claiming benefits were 
allegedly due under his contract of employment with TJ’s Greasy Spoon Diner (“the respondent”).  The applicant claims wages 
due and payable to him, a total of $578.79 (gross), have been denied by the respondent.   

2 At no stage was a Notice of Answer and Counter Proposal lodged by the respondent despite a number of requests from the 
Commission.  A conference was convened by the Commission on 25 July 2006.  Correspondence was forwarded to the parties 
advising of the conference and its whereabouts.  The respondent failed to attend and made no attempt to advise the 
Commission of the reasons for the non attendance.   

3 The application was listed for hearing on 4 September 2006.  A Notice of Hearing was sent to the respondent’s address and the 
respondent failed to appear at the hearing.  The Commission was satisfied the Notice of Hearing was sent to the respondent’s 
correct address and that no mail had been returned.  The Commission was satisfied that the respondent knew of the hearing but 
chose not to attend.  The Commission proceeded to deal with this matter in the absence of the respondent, having regard to the 
powers granted under s 27(1)(d) of the Act. 
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Applicant’s Evidence and Submissions 
4 The applicant testified that he was employed as a kitchen hand with the respondent from April 2005 to 25 February 2006.  The 

applicant testified that he submitted his resume to the respondent and subsequently received a telephone call from the 
respondent requesting the applicant go to the respondent’s premises for a trial, performing the duties of a kitchen hand.  The 
applicant testified that the trial lasted for three hours.  The applicant testified that later that night he was advised by the head 
chef of the respondent that he had got the job and the offer was accepted by the applicant.  The applicant testified that he 
started working for the respondent the following Friday.  Following the commencement of his employment, on the evidence of 
the applicant, he continued to receive regular payslips up until December 2005 when the payslips stopped coming and 
therefore also his regular pay.  The applicant testified that when he queried the respondent why, he was told that other staff 
were owed money before him, that he would get paid in good time and would just have to wait a little longer.  The applicant 
testified that he then started to get paid in irregular cash amounts.  The applicant introduced through evidence his payslips 
received from the respondent (exhibit J1) and the applicant also recorded the hours worked and the cash he received from the 
respondent (exhibit J2). 

Conclusions  
5 I have listened carefully to the verbal evidence of the applicant.  It is my view that his evidence has been presented honestly 

and to the best of his recollection.  
6 The Commission accepts that the applicant was employed as a kitchen hand with the respondent from April 2005.  I accept 

also that the applicant was employed under a contract of employment reached verbally, following an initial approach by the 
applicant.   

7 The onus is on the applicant to prove that his claim is benefits to which he entitled under his contract of employment.  It is for 
the Commission to ascertain whether the claim constitutes a benefit denied under such a contract, having regard to the 
obligation of the Commission to act according to equity, good conscience and the substantial merits of the case.  For this 
purpose the principles as per Belo Fisheries v Froggett (1983) 63 WAIG 2394 and Perth Finishing College v Watts (1989) 69 
WAIG 2304 are applied.  

8 The Commission finds that on the basis of equity, good conscience and the substantial merits of the case, the Commission 
considers that the applicant’s claim with respect to denied contractual entitlements ought be granted.  I consider that the terms 
of the order ought be complied with by the respondent within 14 days.  

9 In summary The Commission determines that the applicant is entitled to the following in contractual entitlements that have 
been denied by the respondent: 

$578.79 (gross) in outstanding wages  
Total: $578.79 (gross) 

10 A Declaration and Order has already issued in this matter. 

 

2006 WAIRC 05471 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LUKE ROBERT JOBBINS 
APPLICANT 

-v- 
TJ'S GREASY SPOON DINER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 25 SEPTEMBER 2006 
FILE NO B 282 OF 2006 
CITATION NO. 2006 WAIRC 05471 
 

Result Declaration and Order issued 
Representation 
Applicant Mr M.A. Jobbins on behalf of the applicant 
Respondent No appearance 
 

Declaration and Order 
HAVING HEARD Mr M.A. Jobbins on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the applicant has been denied contractual benefits in the form of wages due and payable to 
him. 
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(2) ORDERS that the respondent pay to the applicant a total sum of $578.80 as denied contractual benefits less any 
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually 
paid within 14 days of the date of this order. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2006 WAIRC 05748 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEREK MANN 
APPLICANT 

-v- 
COMPOWER ACES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD WEDNESDAY, 8 NOVEMBER 2006 
DELIVERED FRIDAY, 17 NOVEMBER 2006 
FILE NO. B 434 OF 2006 
CITATION NO. 2006 WAIRC 05748 
 

CatchWords Contractual benefits claim - Entitlements under contract of employment - Notice period - 
Performance allowance - Counterclaim - Commercial contracts -  Industrial Relations Act 1979 (WA) 
s.29(1)(b)(ii)  

Result Claim granted 
Representation  
Applicant Mr D Mann 
Respondent Mr C Vella 
 

Reasons for Decision 

1 This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) which was lodged on 11 
July 2006.  Mr Mann claimed denied contractual benefits for wages ($738.48) and an allowance ($174.98) for 26 hours of 
unpaid work during his period of notice.  Mr Mann resigned his employment and gave two weeks’ notice as required under his 
contract.  He says that his final day of work was Monday, 18 December 2005.  This day must in fact have been 19 December 
2005.  In any event, he was paid for the bulk of that notice period, for both his wages and an allowance.  However, he was not 
paid for the last 26 hours which fell into a new, and final, pay period.    

2 The respondent at hearing did not challenge that Mr Mann was due and had not been paid the sum of $738.48 for wages.  The 
matter in contention then was whether the sum for the allowance (ie $174.98) was also payable.  Mr Vella, a director of the 
respondent company, says that the allowance was performance related and Mr Mann did not perform adequately in his work.  
More specifically, he says that Mr Mann, as the then General Manager, advised that he thought the company would be paid for 
all invoiced works on an important installation at Mandurah.  Subsequent to Mr Mann’s employment this proved to be false.   

3 Mr Vella in turn counterclaimed for $35,000 in commercial damages from Mr Mann for losses he says that the company 
incurred on contracts for goods and services for which Mr Mann as General Manager was responsible.  Mr Vella was advised 
by the Commission that the Commission did not have jurisdiction to deal with that claim.  It would appear from Mr Vella’s 
comments at hearing that he had received similar legal advice.   

4 Mr Mann agreed, after some questioning from the Commission, that the allowance was indeed performance related.  He was 
questioned at length by Mr Vella about his performance.  Much of the focus of the questioning was irrelevant to the 
determination of this application.  However, it would seem that the respondent complains that as General Manager, Mr Mann 
failed to ensure that all works on a particular contract in Mandurah were carried out to the required standard.  He complains 
also that Mr Mann misled him as to costs invoiced for the Mandurah job mentioned above.  Mr Mann denies that he misled Mr 
Vella and says that he expected the bills to be paid.  As for the standard of work Mr Mann complains that there were problems 
with suppliers and employees being paid, and consequently with obtaining the required materials to complete jobs.  Mr Vella 
became aware of the problems, about which he complains, after Mr Mann had left the respondent’s business. 

5 It is not necessary for me to resolve this conflict about performance arising from the cross-examination of Mr Mann, or indeed 
to hear evidence from the respondent.  It is clear that the matter truly pursued by the respondent against Mr Mann is one of a 
commercial nature and not within the jurisdiction of the Commission.  The respondent lost money on some commercial 
installation contracts.  However, the actual matter before me concerns the payment of an allowance for 3 days and two hours 
during a period of notice of two weeks during which the applicant performed his duties.  Mr Vella says that Mr Mann generally 
performed poorly and misled him.  He says also that he (Mr Vella) was not involved in a hands-on manner in the business.   
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6 What is relevant is the fact that, notwithstanding that both parties refer to the allowance as being performance related, if one 
looks at the payslips exhibited by Mr Mann and those which form part of the application, it is clear that the allowance was paid 
each fortnight.  It was paid as a regular amount along with base salary.  It was only varied at one stage in that it was increased 
due to the additional duties performed by the applicant as General Manager.  The allowance, once commenced, continued to be 
paid as a regular amount on a regular basis, including for the bulk of the notice period.  Mr Mann’s wage was then not paid for 
the remainder of the notice period as it fell into the final pay period, with the pay date occurring after the applicant had 
departed.  The respondent now admits that the salary is payable, as the applicant worked that time, but says the allowance is 
not, as Mr Mann did not properly perform his duties as General Manager.  In the circumstances it is difficult to conceive of the 
allowance payments as anything other than a regular payment to Mr Mann for the general performance of duties as General 
Manager.  Put differently it was his reward in wages for the additional responsibilities which he agreed to undertake.  Mr Mann 
worked out his notice period and thus should be paid for this benefit under his contract.  Mr Mann’s poor performance, if in 
fact that is so, and I make no findings on that point as it is not necessary to do so, may have been reason to terminate his 
contract.  It is not a reason to refuse to pay him for the duties which he performed. 

7 I would then order that the respondent pay the applicant the sum of $174.98, less any taxation payable to the Commissioner for 
Taxation, within 7 days of the date of the order.  

8 Mr Mann sought leave at hearing to amend his application to include a period of alleged unpaid annual leave.  The respondent 
opposed this application and submitted that the application took him by surprise.  He had not come to the hearing prepared to 
deal with such a claim.  I granted leave to amend the application but deferred hearing the matter given the submission of the 
respondent.  The claim for unpaid annual leave will be listed for hearing in the near future.   

 

2006 WAIRC 05771 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEREK MANN 

APPLICANT 

-v- 

COMPOWER ACES 

RESPONDENT 

CORAM COMMISSIONER S WOOD 

DATE MONDAY, 27 NOVEMBER 2006 

FILE NO/S B 434 OF 2006 

CITATION NO. 2006 WAIRC 05771 
 

Result Claim granted 
Representation 
Applicant Mr D Mann  
Respondent Mr C Vella 
 

Order 

HAVING heard Mr D Mann on his own behalf and Mr C Vella on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1. THAT the said respondent do hereby pay within 7 days of this order, as and by way of a denied contractual 
entitlement the amount of $174.98 to Derek Mann, less any taxation that may be payable to the Commissioner 
of Taxation. 

2. THAT leave is granted to amend the claim to include a claim for annual leave. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2006 WAIRC 05768 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN JESSE RANDALL 
APPLICANT 

-v- 
ERTECH PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 24 NOVEMBER 2006 
DELIVERED FRIDAY, 24 NOVEMBER 2006 
FILE NO. U 481 OF 2006 
CITATION NO. 2006 WAIRC 05768 
 

CatchWords Unfair dismissal - Jurisdiction - Constitutional corporation - Date of dismissal - Workplace Relations 
Act 1996 (Work Choices) 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant No appearance 
Respondent Ms M Ivanovski of Counsel 
 

Reasons for Decision 
1 This is an application made on 22 August 2006 pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the State 

Act”).  The applicant alleges that he was unfairly dismissed on 7 August 2006 by the respondent, Ertech Pty Ltd.  The 
respondent submitted that the Commission is without jurisdiction due to the amended Workplace Relations Act 1996 (Work 
Choices).  The date of dismissal is not in contest and the dismissal occurred after the relevant provisions of Work Choices 
became operational (i.e. 27 March 2006). 

2 The applicant left a message on my Associate’s telephone, on the morning of the hearing, to advise that he was unable to 
attend the hearing.  He requested that the Commission contact him.  The applicant shortly thereafter contacted the Registry to 
advise that he had previously received the notice of listing, however, he had misplaced the notice during a house relocation.  
He discovered the listing the previous afternoon and discovered that his representative was not available to attend the hearing.  
On my instruction, my Associate contacted the applicant to advise that the hearing would proceed as listed.  The applicant was 
advised that he was required to attend.   

3 The respondent called Mr East, Director and Chief Financial Officer for Ertech Pty Ltd.  Mr East gave evidence as to the 
companies activities, registration, shareholding, financial accounts and trading.  The respondent, on the material before me, 
falls within the definition of Section 6 – Employer under Work Choices and fulfils the criteria for a trading corporation. 

4 Section 16(1) of Work Choices relevantly provides: 
“16 Act excludes some State and Territory laws 

a. This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 
(a) a State or Territory industrial law,” 

5 Section 4 - Definitions of Work Choices under the heading “State or Territory Industrial Law” includes reference to the State 
Act. 

6 Mr Randall for the purpose of this application falls within the definition of Employee under Section 5 of Work Choices. 
7 The effect of these provisions combined, as they relate to this application, is that on their face there is a clear intention, 

expressed in Work Choices, to exclude the operation of the State Act.  That is except for provisions which are otherwise 
covered in s16 or within the Regulations.  There are also other provisions within Work Choices which establish a regime for 
claims of unfair dismissal in certain circumstances. 

8 The Work Choices Regulations include certain exemptions to this intention.  The relevant Regulation is 1.2(4) within chapter 
2, Part 1, Division 2 which provides: 

“Termination of employment  Subsection 16(1) does not apply to a law of a State or Territory (including a law relating 
to appeals) to the extent to which it relates to a termination of employment that occurred before the reform 
commencement.” 

The application does not fall within this exclusion. 
9 In short, the Commission is without jurisdiction to hear this application.  An order will issue dismissing the application.   
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2006 WAIRC 05769 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN JESSE RANDALL 
APPLICANT 

-v- 
ERTECH PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 NOVEMBER 2006 
FILE NO/S U 481 OF 2006 
CITATION NO. 2006 WAIRC 05769 
 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant No appearance 
Respondent Ms M Ivanovski of Counsel 
 

Order 
HAVING heard Ms M Ivanovski of Counsel on behalf of the respondent and there being no appearance  by  the applicant, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2006 WAIRC 05779 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN DAVID RICHARDSON 
APPLICANT 

-v- 
JENNY WALSH & DAVID SHELTON GASCOYNE PRINTERS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 30 SEPTEMBER 2004, MONDAY 21 MARCH 2005, TUESDAY, 17 MAY 2005, 

THURSDAY, 4 AUGUST 2005, THURSDAY 26 OCTOBER 2006, FRIDAY, 24 NOVEMBER 
2006 

DELIVERED WEDNESDAY, 29 NOVEMBER 2006 
FILE NO. APPL 955 OF 2004 
CITATION NO. 2006 WAIRC 05779 
 

CatchWords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal and denied 
contractual benefits – Application to amend name of respondent - Relevant principles applied - Delay 
- Amendment refused -  Application dismissed - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 
26(1), s 27(1)(m), Commonwealth Constitution s 109, Judiciary Act 1903 (Cth) s 78B.  

Result Application dismissed 
Representation  
Applicant Ms E Wambeck of counsel instructed by Clayton Utz 
Respondent Mr I Tait of counsel instructed by Tait & Co 
 

Reasons for Decision 
1 The substantive claim in this matter is brought by the applicant against the named respondent pursuant to s 29(1)(b)(i) of the 

Industrial Relations Act 1979 (“the Act”), alleging that on or about 5 July 2004 the respondent harshly, oppressively and 
unfairly dismissed the applicant from his employment as a typesetter.  The applicant also brings several claims alleging he 
was denied certain contractual benefits on termination of his employment, although it would appear that many of those 
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claims arise under the Graphic Arts General Award 2000 (“the Award”), an award made by the Australian Industrial 
Relations Commission.  That being so there may be some jurisdictional difficulties in the applicant proceeding with that 
aspect of his claim. 

2 The present proceedings were listed by the Commission to deal with two preliminary issues.  The first issue is whether the 
Commission should exercise its discretion pursuant to s 27(1)(m) of the Act to amend the named respondent in the notice of 
application to delete reference to “Jenny Walsh and David Shelton Gascoyne Printers” and to substitute therefore the name 
Sheldo Pty Ltd ACN 080608466 ATF The Shelton Family Trust. 

3 The second issue being whether by reason of s 109 of the Commonwealth Constitution, it being common ground that the 
Award covered the applicant’s employment, the Commission’s jurisdiction under s 29(1)(b)(i) of the Act is ousted. 

4 To facilitate the hearing and determination of these preliminary issues, a further direction was made by the Commission on 26 
October 2006 that the respondent serve notices upon the Attorneys-General of the Commonwealth and the States under s 
78B of the Judiciary Act 1903 (Cth) in relation to a matter arising under the Commonwealth Constitution.  By affidavit 
sworn 23 November 2006 Mr Steven Green a solicitor employed with the respondent’s firm of solicitors deposed that s 78B 
notices were duly served in accordance with the Commission’s direction.  As at the date of the swearing of the affidavit, 
none of the Attorneys-General had indicated an intention to seek leave to intervene in these proceedings.  The Commission 
was duly satisfied that sufficient notice had been given to the Attorneys-General and that the preliminary issues should 
proceed to be heard. 

Name of Respondent 
Contentions of Parties 
5 Counsel for the applicant submitted that in this case the Commission should exercise its discretion under s 27(1)(m) of the Act.  

It was submitted that at the time of filing the notice of application in July 2004 the applicant, unrepresented, genuinely 
believed he was employed by “Gascoyne Printers” which was the trading name of the business conducted by Sheldo Pty 
Ltd A/T/F The Shelton Family Trust.  A number of further submissions were made.  It was said that the applicant did not 
receive assistance at the time of commencing his claim and did not make any inquiries as to the proper identity of his 
former employer.  It was also submitted that from information available to him during his employment he always thought 
that it was “Gascoyne Printers” who was his employer and he always intended to commence these proceedings against his 
former employer.  There was a further submission that whilst the applicant had heard of Sheldo Pty Ltd, he did not 
understand the relationship of that entity to his employment.  Applying the principles set out in the decision of the Full 
Bench of the Commission in Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 it was submitted by the applicant that the 
discretionary power to amend the notice of application should be exercised in this case. 

6 On the other hand, counsel for the respondent submitted that this is a case where the discretionary power of the Commission 
under s 27(1)(m) of the Act should not be exercised.  Counsel submitted that the applicant ought to have known who his 
employer was and its proper identity, and there is no good reason why he could not and should not have named Sheldo Pty 
Ltd in the notice of application.  According to the respondent, the applicant received ample notice during the course of his 
employment, from documents such as tax declaration forms, correspondence from his employer and information on cheques 
used to pay him regularly, that the corporate entity was his employer.  Counsel further submitted that at a very early stage 
of these proceedings, when the applicant’s claim was being conciliated before a Deputy Registrar, the respondent put the 
applicant on notice that he had failed to name his employer on the notice of application and an inordinate amount of time 
has passed before the application to amend was made.  Counsel submitted that there is no real explanation for this delay and 
this factor should weigh against the exercise of the discretion in this case.  There were further submissions by the 
respondent to the effect that if the discretion was to be exercised in the applicant’s favour, after such a lengthy delay, then 
there would be significant prejudice arising including the effective recommencement of the respondent’s case in defence of 
the applicant’s claim. Additionally is the fact that the business conducted by the applicant’s former employer has closed 
down and the respondent’s principal witness is now based in Melbourne.  There would be significant costs to the 
respondent and to the community for the matter to now proceed in these circumstances. 

The Evidence 
7 The applicant testified that he is presently self employed as a graphic designer.  He was in Carnarvon in October 2002 where 

he had some discussions with a person whom he later knew was Mr David Shelton and also a brief discussion with 
Ms Jenny Walsh, the proprietors of the printing business known as Gascoyne Printers.  As a result of those discussions, the 
applicant was offered and he accepted employment in what he understood to be a production manager/graphic designer 
position.  The applicant commenced employment on or about 13 January 2003.  Prior to doing so, the applicant recalled he 
was required to complete a Tax File Number Declaration form in relation to his employment, which he did.  The applicant 
could not recall receiving a completed copy of the form and nor could he recall whether the employer details section of the 
form was completed when he received it. 

8 When the applicant commenced his employment, he described his duties as including general print work; typesetting; 
operating computers for advertisements; layout for newspapers; installing software and sending electronic files to suppliers 
of the business. 

9 The applicant’s evidence was that during his employment he was not in receipt of a written contract of service.  Indeed he says 
as far as he could recall he received little paperwork in relation to the terms and conditions of his employment, apart from 
the tax file declaration form and his group certificate for the 2003-2003 financial year. 

10 The applicant testified that he was paid weekly by cheque.  According to his evidence, he usually received cheques which had 
on them “Gascoyne Printers Sheldo Pty Ltd ACN 080608466 ATF The Shelton Family Trust”.  The applicant also said that 
sometimes he received cheques that had “Carnarvon Community News” printed on them but could not recall any reference 
to Sheldo Pty Ltd on those cheques.  He was, however not in a position to deny that that may have been the case.  When he 
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received his copy of his PAYG payment summary for the 2002-2003 financial year which was in about September 2003, 
the applicant accepted that Sheldo Pty Ltd appeared on the document as the payer.  The applicant testified that he had not 
received his PAYG payment summaries for the 2003-2004 and 2004-2005 financial years. 

11 The applicant’s employment came to an end in early July 2004.  He testified that he became aware that sometime after his 
employment had come to an end, complaints had been lodged against him at the Police station in Carnarvon.  It was 
common ground that on 8 December 2004 the applicant was charged with three counts of improperly accessing the 
respondent’s computer system pursuant to s 440A(2)(a) of the Criminal Code.  A copy of the complaints as filed, were 
tendered in cross-examination through the applicant as exhibit R1.  In each count the complainant was “Sheldo Pty Ltd as 
Trustee for The Shelton Family Trust trading as The Gascoyne Printers and Carnarvon Community News”.  The applicant 
conceded in cross-examination that these complaints indicated his employer was Sheldo Pty Ltd although he later said he 
was not quite sure what this meant.  The applicant said that the criminal complaints lodged against him were at the time 
very significant for him. 

12 When he commenced these proceedings, the applicant said he had  little experience in such matters and completed the Notice 
of Application form himself.  He did not think to seek any legal advice and nor did he examine any documents when he 
completed the Form 1.  The applicant testified that he named the respondent as he did because he always dealt with Ms 
Walsh and Mr Shelton and because he often saw the name Gascoyne Printers for example on signage on the business 
premises, on stationery and business cards and how the business telephones were answered.  The applicant said that he had 
heard the name Sheldo Pty Ltd but did not understand this was his employer’s name.  He confirmed that he was informed 
that he had named the wrong parties as his employer by the respondent at an early stage in these proceedings. 

13 Ms Walsh now resides in Melbourne.  She is a director of Sheldo Pty Ltd which company was incorporated in October 1997.  
An ASIC company extract annexed to Ms Walsh’s witness statement shows that both herself and Mr David Shelton are 
directors of the company.  In its capacity as trustee of the Shelton Family Trust, Sheldo Pty Ltd conducted a business which 
was known as Gascoyne Printers from about November 1997. 

14 Ms Walsh gave evidence about the employment of the applicant.  She said that the applicant was engaged as a keyboard 
operator/typesetter and a copy of the completed Tax File Number Declaration form in relation to the applicant’s 
employment was annexed to her witness statement.  This document describes the payer in Section B as “Sheldo Pty Ltd 
Trustee for Sheldo Family Trust” as the registered business or trading name.  The “Business address” section of the form is 
completed as “Gascoyne Printers”.  It was Ms Walsh’s evidence that this form very clearly shows that Sheldo Pty Ltd was 
the applicant’s employer.  She said that in the past she would complete the Section B and then give the form to the 
employee to complete their details in “Section A”.  However, she could not recall definitely in this case whether she 
completed the form in that order.   

15 On or about 30 January 2003, Ms Walsh said that she wrote to the applicant confirming that his employment and rate of pay 
was in accordance with the Award.  Additionally, the applicant was given a type written contract of employment to sign and 
return.  This document, also annexed to Ms Walsh’s witness statement, referred to “Sheldo Pty Ltd as Trustee for the 
Shelton Family Trust” in the heading and then referred to the position of typesetter and set out duties and conditions of 
employment.  Whilst the document does not contain the applicant’s name, Ms Walsh said that there was only one typesetter 
employed that being the applicant and this was the form of document which had been used by the business for many years 
to set out the terms and conditions of appointment for employees.  The original copy of the applicant’s appointment letter 
could not be located and a true copy of an unsigned contract was produced by Ms Walsh. 

16 As to payment of wages, Ms Walsh confirmed the applicant’s testimony that the applicant was paid by cheque on a weekly 
basis.  The cheque regularly received by the applicant as payment of his wages, specified the employer on it as “Gascoyne 
Printers Sheldo Pty Ltd ACN 080608466 A/T/F the Shelton Family Trust”.  Ms Walsh said this was the applicant’s wages 
cheque which came from his employer that was clearly set out on it.  Ms Walsh did accept that on occasions the applicant 
may have received a cheque in the name of “Carnarvon Community News” which was also run by Sheldo Pty Ltd.  As to 
group certificates, Ms Walsh testified that the applicant was sent all his group certificates at his residential address and all 
of them specified Sheldo Pty Ltd as the payer.  Ms Walsh also testified that very close to where the applicant worked, were 
hanging various business certificates, including reference to Sheldo Pty Ltd as the business entity.  This was not disputed by 
the applicant. 

Consideration 

17 There is no doubt that the Commission has the power under s 27(1)(m) of the Act to “correct, amend or waive any error, defect 
or irregularity whether in substance or in form”.  The power under s 27(1)(m) of the Act is a wide power and extends to the 
correction or amendment of a matter whether in substance or in form.  In the present circumstance, that would extend to not 
just the correction of an error in the description of a named respondent, but also to the substitution of one entity for another, 
in the present case a corporate entity for individually named persons.  The breadth of the powers of the Commission under s 
27(1)(m) of the Act was the subject of consideration in Rai. In that decision, after dealing with the breadth of the power 
Fielding SC said at 1380: 

 “There can, of course, be no automatic right to make an amendment of the kind sought.  Whether or not such an amendment is 
made is discretionary.  The Commission does not have to exercise the powers given to it by section 27(1)(m).  I 
agree with the observations of Cawley C in Reid v. Shark Bay Salt Joint Venture (1998) 78 WAIG 2944 that where 
the circumstances are such that the applicant ought to have known of the defect, the discretion should be exercised 
against the applicant.” 

18 With respect I adopt that approach in determining the present matter.   
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19 In this case there is some dispute on the evidence as to factual matters.  It is common ground however, that at all material 
times, the applicant was paid by cheque for his wages each week which cheques clearly bore the name claimed by the 
respondent as the proper identity of the applicant’s employer.  It is also common on the evidence that at least one group 
certificate that the applicant said he received also bore the name Sheldo Pty Ltd as the applicant’s employer.  Additionally, 
as was pointed out by counsel for the respondent, it is also common ground on the evidence that company information was 
contained in signage very close to the area where the applicant was working each day. 

20 Moreover on the evidence I am satisfied and I find that at a very early stage in the proceedings, indeed as set out in the Notice 
of Answer and Counterproposal filed in August 2004, the applicant was put on notice that the named respondents denied 
that they ever employed the applicant.  It was also conceded by the applicant that at the first conciliation conference in these 
proceedings in late 2004, the respondent’s counsel who appeared in these proceedings again put the applicant on notice that 
he had commenced his claims against the wrong persons.  Furthermore, from the terms of the criminal complaints laid 
against the applicant in December 2004, on their face, the three charges against the applicant clearly refer to the employer 
entity as Sheldo Pty Ltd trading as Gascoyne Printers, amongst others.  Indeed in his evidence, the applicant acknowledged 
this. 

21 As to the conflict on the evidence between that given by Ms Walsh and the applicant, in particular as to certain documents 
provided to the applicant, having considered these matters carefully, where the evidence conflicted, I prefer the evidence of 
Ms Walsh.  Her testimony, as to the contract document and the group certificates for financial year ends 2003 and 2004 was 
emphatically given and was not shaken in cross-examination.  Additionally, I accept her testimony that the respondent’s 
long standing practice as to the provision of employment documents to employees was entirely consistent with her evidence 
as to arrangements entered into with the applicant.  On the other hand, the applicant’s evidence was in part equivocal and he 
had difficulty remembering a number of matters, even the form of the criminal complaints which were clearly set out in the 
terms of exhibit R1 and which events he described in evidence as very significant for him. 

22 There is the further issue of the delay in the application to amend.  As I have already observed, it is clear on the evidence that 
from at least December 2004 the applicant was plainly on notice that there was an issue as to the proper identity of his 
former employer as named in the application.  Even accepting some delay in the conduct of the applicant’s claim in this 
jurisdiction by reason of the criminal proceedings, which is by no means automatic (see Ellis v Grand Lodge (1998) 78 
WAIG 4940 per Kenner C) on any view, the applicant’s delay in seeking to remedy this matter has been inordinate.  The 
application to amend has been brought almost two years after the proceedings commenced.  The applicant has been on 
notice from the outset that there was an issue with the proper identity of the named employer in the notice of application.  
That matter has been continuously put in issue by the respondent’s solicitors.  The applicant was really unable to offer any 
proper explanation for this delay, apart from what he described as some problems in his representation.  Even putting the 
best possible light on the delay by reason of the commencement of the criminal proceedings against the applicant, those 
proceedings having been disposed of as I understood the applicant’s testimony by January this year, still nothing was done 
about an amendment to the application until September. 

23 In my opinion, on the evidence which is common ground, I am satisfied there was sufficient information of which the applicant 
was aware during his employment, that ought to have indicated to him the proper identity of his employer.  Perhaps the 
most significant indicator is the entity paying his weekly wages.  There was absolutely no doubt that Sheldo Pty Ltd was on 
most of the applicant’s wages cheques.  He admitted this.  A copy of a blank cheque, not disputed, was annexed to Ms 
Walsh’s witness statement.  The reference to Sheldo Pty Ltd was printed in quite large upper case print on the left hand 
side.  He was also aware of Sheldo Pty Ltd from at least one of the group certificates which he admitted that he received 
which described his employer in those terms.   

24 Furthermore, on the applicant’s admission, he made no inquiries at all before commencing these proceedings to as far as 
possible correctly identify his employer in the notice of application.  This is not a minor matter as the proper naming of 
parties is important.  It is to be noted that on Form 1 of the then Notice of Application published under the Regulations, the 
form itself carries a note to the effect that “(it is the applicant’s responsibility to correctly identify the respondent)”.  In my 
opinion, an applicant is obliged to at least make some effort to properly identify their former employer when commencing 
proceedings in this jurisdiction.  Where there is evidence before the Commission that should have put an applicant on notice 
as to the proper identity of the employer, then that evidence is relevant to the exercise of the Commission’s discretion to 
amend or correct under s 27(1)(m) of the Act. 

25 Moreover in this case, is the issue of delay.  I have already noted above that the issue of the proper identity of the applicant’s 
former employer was put in issue from the very outset of these proceedings at the time of the Notice of Answer being filed 
and at the early conciliation conferences.  Despite all of this, and the material which was available to the applicant that has 
now been revealed in the evidence in these proceedings, nothing was done by the applicant.  It is trite to observe that delay 
in instituting or prosecuting claims of the present kind may be fatal:  Johnston v Wesfarmers Ltd (1990) 70 WAIG 2434.  In 
my opinion, given the nature of such claims, applications to amend of the present kind, should also be brought with 
expedition, particularly where an applicant has been put clearly on notice of the error or defect.  A particular difficulty 
identified in this matter, is the lengthy passage of time from the relevant events out of which the applicant’s claims have 
arisen.  The relevant events are now over two years ago.  At various points in the evidence of both the applicant and the 
respondent, reference was made to the length of time that has passed and difficulties in remembering matters. 

26 In my opinion, such a delay will involve a substantial prejudice to the respondent, which is a relevant consideration in my 
view, in considering whether the Commission should exercise the discretion under s 27(1)(m) of the Act.  The discretion 
has to be exercised in accordance with s 26(1) of the Act, which requires the Commission to have regard to the interests of 
the employer as well as the employee.  Taking all of these matters into account, I am of the opinion that the discretion 
should not be exercised in the applicant’s favour in this case.  I am satisfied that there was sufficient material available to 
the applicant to enable him, with relatively minimal inquiry, to properly identify his former employer.  Equally as 
importantly, despite the issue being raised at a very early stage in these proceedings, no steps have been taken in a timely 
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way to correct the error.  For the Commission to now amend the application in the exercise of the discretionary power under 
s 27(1)(m) of the Act would be in all of the circumstances, inconsistent with equity, good conscious and the substantial 
merits of the case.   

27 For the foregoing reasons the application to amend is refused.  Accordingly, it is unnecessary for the Commission to deal with 
the further threshold issue that being whether the relevant terms of the Award ousts the Commission’s jurisdiction and 
power under s 29(1)(b)(i) of the Act:  Lay v Atlas Group Pty Ltd (2005) 85 WAIG 4065 per Kenner C; Musa v Cue 
Consolidated Gold Mines Pty Ltd t/as Swick Drilling Australia (2006) 86 WAIG 352 per Kenner C. 

28 The application is therefore dismissed. 

 

2006 WAIRC 05493 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN DAVID RICHARDSON 
APPLICANT 

-v- 
JENNY WALSH & DAVID SHELTON - GASCOYNE PRINTERS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 26 SEPTEMBER 2006 
FILE NO. APPL 955 OF 2004 
CITATION NO. 2006 WAIRC 05493 
 

Result Direction issued 
 

Direction 
The Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than 14 days prior to the date of hearing. 

2. THAT the applicant file and serve upon the respondent any signed witness statements upon which it intends to rely 
no later than 7 days prior to the date of hearing. 

3. THAT the parties file and serve an outline of submissions no later than 2 days prior to the date of hearing. 
4. THAT the matter be listed for preliminary hearing as to jurisdiction for half a day. 
5. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Direction Issued 
Representation  
Applicant Ms E Wambeck of counsel 
Respondent Mr I Tait of counsel 
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Direction 

HAVING heard Ms E Wambeck of counsel on behalf of the applicant and Mr I Tait of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 
evidence in chief of the maker. 

2. THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely 
by 2 November 2006.   

3. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes 
of cross-examination no later than 3 days prior to the date of hearing. 

4. THAT the respondent serve notices upon the Attorneys-General of the Commonwealth and of the States under s 
78B of the Judiciary Act 1903 in relation to the matter arising under the Commonwealth Constitution by 
2 November 2006. 

5. THAT if either party wishes to file any further outlines of submissions that they do so no later than 3 days prior to 
the date of hearing. 

6. THAT the matter be listed for a preliminary hearing as to the applicant’s application under s 27(1)(m) of the Act 
and as to jurisdiction for a half day. 

7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2006 WAIRC 05778 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN DAVID RICHARDSON 
APPLICANT 

-v- 
JENNY WALSH & DAVID SHELTON GASCOYNE PRINTERS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 29 NOVEMBER 2006 
FILE NO/S APPL 955 OF 2004 
CITATION NO. 2006 WAIRC 05778 
 

Result Application dismissed  
Representation 
Applicant Ms E Wambeck of counsel instructed by Clayton Utz 
Respondent Mr I Tait of counsel instructed by Tait and Co 
 

Order 

HAVING heard Ms E Wambeck of counsel on behalf of the applicant and Mr I Tait of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders:- 

 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CORAM COMMISSIONER P E SCOTT 
HEARD TUESDAY, 19 SEPTEMBER 2006, TUESDAY, 15 AUGUST 2006 
DELIVERED MONDAY, 11 DECEMBER 2006 
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CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 
time – Application referred outside of 28 day time limit – Criminal charge pending – Relevant 
principles to be applied – Circumstances considered – Inordinate delay without valid reason – 
Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and 
(3) – Industrial Relations (General) Regulations 1997 Reg(5)  

Result Application to receive application out of time dismissed 
Representation  
Applicant Ms R Cosentino of counsel 
Respondent Ms L Nickels of counsel 
 

Reasons for Decision 
Background 
1 The applicant seeks that his claim of harsh, oppressive or unfair dismissal be received outside the 28 day time limit specified 

by s.29(3) of the Industrial Relations Act 1979 (“the Act”).   
2 The respondent conducts a business involved in transportation, storage and distribution and has a depot in Western Australia 

made up of a large warehouse, employing 30 to 40 people plus casuals.  A computer repair business, Acer, also operates from 
the respondent’s premises.  Acer is also a client of the respondent.   

3 The applicant was employed as the Western Australian branch manager of the respondent’s operation and says that he was also 
responsible for dealing with security staff employed by Senjo Security (“Senjo”) which supplied security officers to the 
respondent, who opened and closed the premises, were present most of the time and scanned every box received into the 
premises.   

4 According to the applicant, in late 2005, the applicant complained to Senjo that one of its security staff members employed at 
the respondent’s premises was bringing alcohol onto the premises, drinking it and providing it to subcontractors.  Soon 
thereafter, Senjo removed the security officer from the respondent’s premises.  Shortly after this occurred, the security officer 
made an allegation to Tim Paine, who the applicant described as the owner of the company, and to Senjo, against the applicant.  
This allegation was that the applicant had given some 25 computer processing units (“CPUs”) which did not belong to the 
respondent, but were in the custody of the respondent, to Acer.  

5 The applicant says that the CPUs were in approximately 5 small boxes in the security office of the depot, which he was 
cleaning out.  There were no serial numbers or other identification on the boxes or on the CPUs.  He had been informed by the 
operations manager and by one of the customer service officers of the respondent that there was no identification of the owner 
of the boxes and that all efforts to identify the owner had been exhausted.  The applicant said in his evidence that he had not 
previously sold unclaimed goods, nor had he accepted money in the past but he had destroyed damaged, unclaimed goods.  In 
his previous employment in the transport industry, he had not dealt with unclaimed goods but there had been policies in regard 
to their disposal.  He did not make enquiries as to any policies or the appropriate methods of dealing with the unclaimed goods 
in the care of the respondent.  He says he believed that the CPUs in the boxes were of no particular value to anyone other than 
a computer servicing organisation and so he offered them to Acer.  Someone from Acer offered him $200 and he says that he 
accepted it for the staff Christmas fund.  He says that there was Christmas fund usually made up of $1,000 sent from the 
Sydney head office for the purpose of the Christmas function each year.  In addition to that, up until a couple of months prior 
to the termination of his employment, each of the employees had contributed approximately $5.00 per week to a Christmas 
fund.  The officer whom he intended giving the money to, for the purposes of being put with the Christmas fund, Daniel 
Pushtushken, was on leave at the time he received the money, so he waited until Mr Pushtushken came back from leave and 
gave him the money.  The applicant did not inform Mr Paine that he had received the money, although he says he told the 
operations manager.   

6 On 24 October 2005, Mr Paine and three officers from Senjo arrived at the respondent’s premises, told the applicant of the 
allegation and interviewed him.  He was then sent home, having been suspended without pay.  The applicant then consulted his 
solicitors who wrote to the respondent seeking payment of wages.   
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7 Following an investigation, by letter dated 30 November 2005, the respondent put to the applicant the results of its 
“investigation into allegations made against [him] concerning the potential misappropriation and subsequent sale by [him] of 
computer equipment owned by a third party but in the custody of AirRoad” (Exhibit A1).  The letter set out in some detail the 
information which had been received during the investigation.  It concluded that: 

“[I]t appears you sold goods in your custody or control but not owned by AirRoad or yourself without AirRoad’s consent 
or authority, in breach of [AirRoad’s National Quality Assurance Program 2082/1948] Policy.  The matter is sufficiently 
serious that AirRoad is considering terminating the provisions of your services through Fast Forward Holdings Pty Ltd 
immediately.” 

8 The letter requested that the applicant provide a written response no later than 5.00pm on Friday, 9 December 2005.  It also 
advised that if no response was received by that time a final decision would be made based on the information then currently 
available. 

9 By letter dated 9 December 2005, the applicant’s solicitors wrote back to the respondent setting out his position in response to 
the allegations and stating why his employment ought not be terminated (Exhibit A3).  The final paragraph of that letter noted 
that if the respondent went ahead and terminated the employment that it would constitute harsh, oppressive or unfair dismissal.   

10 The applicant’s solicitor’s letter was not received by the deadline specified by the respondent and the termination took effect.  
However, once aware of the applicant’s solicitor’s letter, the respondent reconsidered its decision.  The respondent came to the 
same conclusion and the applicant’s employment terminated on 12 December 2005.   

11 During the course of the investigation the applicant had been advised on a couple of occasions that the respondent had referred 
the matter to the Cannington Police.  The applicant was contacted by the police in early January 2006.  It appears that around 
16 January 2006, he received a prosecution notice, charging him with stealing, he was summonsed to appear before the 
Magistrate and he pleaded not guilty.  Criminal proceedings were heard by the Magistrate on 15 May 2006 and the charge was 
dismissed.   

12 The applicant has given evidence that during the period after the termination of his employment he found it difficult to obtain 
alternative employment as he was unable to get a police clearance until after the dismissal of the criminal charge.  He had no 
work apart from a small amount of part-time work.   

13 The application claiming harsh, oppressive or unfair dismissal was lodged with the Commission on 9 June 2006, almost six 
months after the dismissal.   

The Application Out of Time – The Applicant’s Case 
14 The applicant says that he did not make his claim of unfair dismissal within the 28 days allowed by s.29(2) of the Act for a 

number of reasons.   
15 Firstly, he says that he was advised by his solicitors to have no contact with the respondent.   
16 Secondly, he was aware of the 28 day time limit for making claims of unfair dismissal because as a manager of the business he 

had dismissed an employee.  The employee in that case made his application out of time, and the application was allowed.   
17 Thirdly, the applicant thought he had good reason for the delay, being that he was facing a criminal charge, which he believed 

would best be concluded before he pursued a claim of unfair dismissal, so that he would not risk prejudicing his defence 
against the criminal charge.  If he chose to proceed with the claim of unfair dismissal, it would have involved some risk, being 
that he may have been faced with the prospect of running concurrent proceedings and his right to silence might not have been 
able to have been protected, as they would have had he awaited the outcome of the criminal proceedings.  If he was convicted, 
then there would be no point in his pursing the claim of unfair dismissal.  In that regard, the applicant refers to the decision in 
McMahon and Gould [1982] 7 ACLR 202, and to DP Forgie of the Administrative Appeals Tribunal in Geoffrey Arthur Cohen 
and Australian Prudential Regulation Authority [2006] AATA 512.  The applicant says that that decision at pages 17 and 18 
give equal consideration to the issues of filing an application and seeking an adjournment but also to not filing the application 
until the outcome of criminal proceedings have been known.   

18 The applicant says that he took no steps to communicate with the respondent in the period between the dismissal and filing the 
application because he had been given legal advice not to do so, he was running out of money and trying to find employment.  
Once the criminal charge was dismissed, he lodged the claim with the Commission. 

19 The applicant is currently undertaking work as an independent contractor/handy man, work which he started on 16 June 2006 
after the criminal charge was dismissed.   

The Respondent’s Case 
20 The respondent says that the factors which ought to be taken into account in this matter include that the onus is on the applicant 

to demonstrate that his application ought be accepted out of time; that it would be unfair not to accept the application, and that 
there is an acceptable explanation for the delay.  The delay is of over 6 months’ duration and there was no indication until 9 
June 2006 that the applicant intended to challenge the fairness, or otherwise, of the dismissal.  He was well aware of the 28 day 
time period due to a previous application he had dealt with as a manager.  During this time the applicant was represented by 
solicitors.  The applicant had instructed his solicitor prior to the date of termination.  Whilst he says that he wanted to 
concentrate on clearing his name regarding the criminal charge, it was not laid until 16 January 2006 which was a period in 
excess of 28 days after the date of dismissal.  By that time he was already outside the time limit.  Even after the charge against 
him had been dismissed there was in excess of a further three weeks’ delay prior to his actually lodging the application.   

21 There is no explanation, according to the respondent, as to why the applicant did not expeditiously act to advise the respondent 
of his intention to challenge the dismissal.  If cost was an issue he could have considered lodging the application himself but he 
did not.   
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22 The respondent says that the applicant could have lodged his application within time and then sought an adjournment pending 
the outcome of criminal proceedings so that he would not prejudice himself.  The respondent also says that there are decisions 
of the Commission which say that the applicant could have pursued an adjournment.  The respondent referred to two decisions 
of the Commission in respect of acceptable explanations for the delays in similar circumstances.   

23 The respondent says that there is prejudice to it if the application is accepted although there is no direct evidence of such 
prejudice.  The Commission is required to act expeditiously due to the need for these matters to be resolved.  The prospect of 
witnesses’ memories fading was an issue.  Whilst the applicant seeks reinstatement, the longer the time delay the greater is the 
difficulty in that being practicable.  

24 The respondent notes that the mere absence of prejudice to the respondent is not a reason for granting an application. 
25 As to the substantive application, the respondent refers to a number of jurisdictional issues which it says demonstrate further 

impediment to the claim.  It says the applicant was a subcontractor not an employee and refers to the evidence in that regard.  
This includes that the applicant was engaged through Fast Forward Holdings Pty Ltd; he provided tools of trade being a motor 
vehicle, and there was no separate charge by him for the use of the motor vehicle.  He worked autonomously; hired and fired 
staff; had an ABN; charged GST; submitted BAS statements, and remitted GST to the Australian Taxation Office (“ATO”).  
He was paid an hourly rate but was not paid for annual leave, public holidays or other leave.  He had autonomy and control in 
respect of decisions regarding the processes he applied in his work and he made decisions without reference to the respondent, 
except on matters of pricing which would have an impact on the respondent’s national operations as well as its Perth 
operations.   

26 The respondent also says that the applicant’s income exceeded the prescribed amount set out in s.29AA(3)(b) of the Act, in 
that it would have been approximately $125,840 on the basis of $2,200 per week plus GST.  There is no evidence of the 
applicant being subject to an industrial instrument.   

27 The respondent also says that there is little chance of success for the substantive application, that criminal proceedings are 
quite different from a claim of unfair dismissal and bring with them different burdens of proof.  The applicant has admitted that 
he removed 25 CPUs from the respondent’s premises and gave them to Acer, for which he accepted $200.  The criminal charge 
was of stealing and the respondent says that the transcript of proceedings before the Magistrate demonstrates that one of the 
major reasons that the charge was dismissed was that the owner of the goods became a significant and relevant issue and the 
owner was unable to be identified.  The question for the Commission is a different one, whether the applicant acted 
appropriately in giving the CPUs to Acer and accepting money for goods which did not belong to him or the respondent.   

28 The respondent says that the applicant breached his duty to the respondent, was accorded procedural fairness when he was 
interviewed on 24 October 2005 and was provided with an opportunity to respond to the respondent’s findings and intentions 
on 30 November 2005.  Having given him that opportunity, and not having heard from him, the respondent terminated the 
employment.  When it later received his solicitor’s letter responding to the allegations and the proposed termination, the 
respondent reviewed its decision and confirmed that termination would apply. 

29 In referring to the tests as set out in Malik v Director General of Education [2004] 84 WAIG 683, the respondent says that the 
length of the delay is not insignificant, being approximately six months.   

The Applicant’s Reply 
30 The applicant says that there was no real delay, other than approximately 3 weeks from the date when the criminal charge was 

dismissed when the reason for the delay ceased to be operative.  The applicant says that although he received the summons 
after the 28 day time limit, he had been told on a number of occasions that the matter had been reported to the police, he was 
aware that criminal charges could result and were hanging over his head.  Whilst he had not given evidence that there was an 
incentive for him to not agitate the matter during the period leading up to the laying of the charge, he says this is an issue 
which ought to have been taken into account.   

31 As to prejudice to the parties, the applicant says he has no prospect of relief other than via these proceedings.  His chances of 
mitigating his loss were significantly reduced due to his not being able to obtain a police clearance.  The prejudice to him if he 
is not allowed to proceed is greater than it would be to the respondent in proceeding.  There is always some prejudice to a 
respondent in a delay but when weighed against the prejudice to the applicant, that prejudice is minimal.  The issues in this 
matter have been live since prior to the termination.  There is no suggestion of destruction of evidence and no matters 
apparently forgotten or not attended to. 

32 As to the steps taken to challenge the dismissal, the applicant says that there was no express notice of the intention to make a 
claim given to the respondent but that the factual context was such that the respondent ought to have been well aware that the 
applicant disputed the reasons for the termination of employment and its reasonableness.  In this regard, the applicant also 
refers to his solicitor’s letters of 9 December and 23 December 2005 (Exhibits A2 and A3). 

33 As to the merits of the matter, the applicant says that his failure was in not adhering to a policy, of which he was not aware, 
and which appears not to have been readily available. 

34 In respect of the aspect relating to the owner of the goods, referred to in the findings of the Magistrate, the applicant says that 
he attempted to find the owner, and that the Magistrate commented to the effect that if the respondent had not been able to find 
the owner, how could it be contrary to the respondent’s interests for him to have disposed of the property.  

35 In any event, the applicant says that there was not much difference between the respondent’s policy and what he did and it was 
not unreasonable that he should have disposed of the items in the way in which he did.  His authority included the disposal of 
such goods.  He also says that the charges were motivated by an aggrieved security guard sacked at his instigation.   

36 As to the issues of jurisdiction, the applicant says that the nature of the position was as a branch manager which brought with it 
the fairly autonomous manner of operation, the hiring and firing of staff, and the determination of processes and procedures 
within the business in Perth.  The balance of the factors establishes that there was an employer/employee relationship.   



3424                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           86 W.A.I.G. 
 

37 The applicant also says that when he was engaged by the respondent it was through a company, Fast Forward Holdings Pty Ltd 
as trustee for the Watson Family Trust, which he described as being “my company I’m a director of … [i]t is me basically” 
(transcript page 16).  The business is registered with an ABN.  Fast Forward Holdings Pty Ltd would invoice the respondent 
for the applicant’s services plus GST and the applicant would also prepare BAS statements and submit those to the ATO and 
remit GST.   

38 Those invoices (Exhibit R1) demonstrate that for a period up to 16 September 2005, the applicant was paid an amount of $400 
per day (plus GST) being $2,000 per week, which was then increased at the respondent’s initiative to $440 (plus GST) per day 
being $2,200 per week for a period of approximately six weeks until the termination.  He says that the $440 day rate came 
about when the respondent gave him a pay rise when he returned from holidays on the basis that he was doing a good job.   

39 The invoices were paid by cheque from the respondent to Fast Forward Holdings Pty Ltd and the applicant received no other 
payments.  He worked approximately 50 to 60 hours per week for the respondent.  He provided a motor vehicle which he used 
in the course of his work.  He otherwise used equipment provided by the respondent including computer equipment and a 
mobile telephone.  He has described his work as being fairly autonomous, he was left to his own discretion as to how to carry 
out his duties and he made his own decisions as to how the business was to run in Western Australia.  He says that exceptions 
to this arrangement were that he would negotiate rates with customers and submit those to head office for approval and that 
when renting out some of the premises he would need to get approval as to the amount of the lease payment that would be 
acceptable from a new tenant.  The management of the staff within the business, including hiring and firing, was at his 
discretion.   

40 The applicant says that during the 22 months that he worked for the respondent he provided his services exclusively to the 
respondent, he provided no services to anyone else.  If he was unavailable to perform work then no arrangements were made 
for anyone else to fill in to perform those duties and there was no arrangement for him to engage another subcontractor to 
perform that work.  He was provided with a business card which described him as the Western Australian Manager and which 
made no reference to Fast Forward Holdings Pty Ltd.  Although he did not wear a uniform, he was dressed appropriately for a 
manager.   

41 As to the prescribed amount, according to Regulation 5 of the Industrial Relations (General) Regulations 1997, the calculation 
is not merely of the salary at the time of termination of employment but requires a calculation of the remuneration received 
over the previous year.  That remuneration increased in September 2005.  At the time of termination, the salary might have 
been in excess of the prescribed amount but what was actually received in the 12 months prior to termination involves 
calculation of an amount of $2200 per week over 6 weeks (being $13,200) and 42 weeks at $2,000 per week (being $84,000).  
The 12 months’ income would be $97,200 which does not take account of deductions made for time off.  At the time of 
termination the prescribed amount was $104,800.  Accordingly, the applicant says that his salary does not exceed the 
prescribed amount.   

42 Accordingly, the applicant seeks that the application be received out of time.   
Consideration 
43 The tests in a matter such as this are set out in the decision of the Industrial Appeal Court in Malik v Paul Albert, Director 

General, Department of Education of Western Australia [2004] WASCA 51.  Those considerations include that: 
1. The time limits imposed by the Act ought to be complied with and that it is for the applicant to establish the 

circumstances justifying the Commission exercising discretion in his or her favour. 
2. That s.29(3) of the Act gives the Commission power to extend time for the purpose of doing justice between the 

parties. 
3. In considering the matter, the Commission will take account of the circumstances of a particular matter 

including the length of the delay; the explanation of the delay; the steps taken, if any, to evidence non-
acceptance of the termination of employment and that it will be contested; a somewhat rough and ready 
assessment of the merits of the substantive application to see if there is a sufficiently arguable case; and what if 
any prejudice there might be to the respondent in the delay, although a lack of prejudice to the respondent is not 
necessarily significant.   

44 There are a number of jurisdictional issues to which the respondent has referred and suggests that they place an impediment in 
the path of the substantive matter proceeding.  Having examined the issue of whether or not a genuine subcontract arrangement 
arose between the applicant in the form of Fast Forward Holdings Pty Ltd and the respondent, without finally determining the 
issue, it seems to me that the applicant was most likely to have been an employee of the respondent than a subcontractor.  His 
working arrangements appear to be consistent with those of a state branch manager of a national organisation in that he had a 
high degree of independence and discretion in the performance of his job.  He worked exclusively for the respondent and for 
no one else, and the respondent gave him direction on some important financial aspects associated with the work.  Whilst he 
provided a motor vehicle and was paid by the hour on presentation of invoices, it seems to me that the “business 
arrangements”, including the purported engagement through Fast Forward Holdings Pty Ltd, the taxation arrangements and the 
invoicing were not reflective of the way in which the arrangement of the applicant providing his services to the respondent 
actually applied.  In any event, such an issue ought not place any impediment in the way of proper consideration of the 
application to file out of time.  It is one step in the normal process of the determination of such claims.  The same can be said 
as to whether the salary exceeded the prescribed amount.  This is a matter appropriately dealt with at the next stage should the 
application be received out of time. 

45 As to the issue of the delay itself, the delay was of a period in excess of six months.  The applicant says that he was conscious 
of the prospect of the police taking action against him however, he made no endeavours to lodge an application with the 
Commission prior to the 28 day period expiring, and the 28 day period had expired before he received the prosecution notice.  
It was a further 3 weeks after the charge had been dismissed before he lodged his application.   
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46 The explanation that he did not wish to prejudice his right to silence by proceeding with a claim of unfair dismissal does not 
hold water.  It is not at all unusual for applicants to make their claim in this Commission but seek that it not proceed on the 
basis that criminal charges of some significance and relevance are pending and that it would be detrimental to the applicant to 
proceed in the circumstances.  The matter can be stood aside until criminal proceedings are resolved.   

47 Whilst the applicant refers to the decision of the Administrative Appeals Tribunal in Re Geoffrey Arthur Cohen and Australian 
Prudential Regulation Authority [2006] AATA 512, there is no suggestion within that decision that the type of limitation and 
provisions contained within s.29(2) of the Act apply in that case.  That decision does no more than provide that there are 
options to the person facing litigation in a number of areas associated with similar matters.  In this case, the applicant ought to 
have made his application to the Commission and sought to have it not proceed pending the resolution of the charge.   

48 As to the issue of cost, likewise there is no reason why the applicant could not have at least lodged the application.  The 
Commission is a jurisdiction where applicants and respondents are able to represent themselves.  Even if he was unable to 
afford the filing fee, he could have sought the Registrar’s waiver of the fee. 

49 As to the issue of notification to the respondent, the applicant’s solicitors wrote to the respondent on 9 December 2005 (Exhibit 
A3), before it was known that the dismissal had actually taken place and prior to the review of that decision, and advised that 
“[i]n all of the circumstances, we say termination of our client’s employment would be unjustified.  Should termination result 
from the investigation, we are of the view that the termination would be unfair, unjust and unreasonable.”  However, the 
termination then took effect, and not withstanding the laying of the charge, and for a period of a further five months including 
a period of 3 weeks after the charge was dismissed, the applicant made no effort to alert the respondent to his intention to 
challenge the dismissal.   

50 As to a rough and ready assessment of the merits of the substantive matter, the applicant appears to suggest that the fact that 
the charge was dismissed stands in his favour.  In fact, the charge was of stealing and an important aspect of that was the 
necessity to identify the owner of the CPUs.  The transcript of the proceedings before Magistrate Wheeler on 15 May 2006 
(Exhibit A5) demonstrates that the issue of ownership was significant.  The Magistrate also noted that “so I don’t think at the 
end of the day, in this case, the prosecution have proved beyond a reasonable doubt that Mr Watson acted, fraudulently.  He 
certainly converted it, but the fraud’s not there, and I find the charge not proven, and it will be dismissed” (transcript page 48, 
15 May 2006 – Exhibit A5).  The reason for the respondent dismissing the applicant, as set out in the respondent’s letter to the 
applicant, was related to the same events which brought about the charge of stealing, but deals with the applicant’s 
responsibilities to the respondent and the question of compliance with policies, the provision of those CPUs to a third party 
without consent and his obligation to forward the CPUs to head office.   

51 The facts appear to be quite uncontroversial in that the applicant offered the CPUs to Acer and in return was offered and 
accepted an amount of money.  He passed the money to the employee responsible for the Christmas fund.  The respondent says 
that that conduct was contrary to its policies and to its obligations to its customers.   

52 On a rough and ready assessment of the substantive claim, it would appear that there is an arguable case of merit established by 
the evidence, that the applicant may have been entitled to believe that it was within his authority to dispose of unclaimed goods 
in the respondent’s custody as the respondent may not have made him aware of any policy to the contrary.  However, whether 
the manner of disposal of the CPUs was appropriate, i.e. simply offering them to the tenant and client, receiving a nominal 
amount and paying that to a Christmas fund, is not clear cut.  It appears that the respondent applied a reasonable process to its 
consideration of the situation before terminating the employment. 

53 As to the issue of prejudice to the respondent, there would appear to be no greater prejudice to the respondent in this case than 
under normal circumstances except to the extent that the effluxion of time may have an adverse effect upon memories of 
witnesses. 

Conclusion 
54 I have weighed all of the considerations in this matter.  The factor which I bear most strongly in mind in this case is that the 

delay is of over six months’ duration and the explanation for the delay is not valid.  It is an inordinate delay.  The applicant had 
an opportunity to make his application during the 28 day time limit, and the charge was not laid against him until after the 28 
days had expired.  He was aware of the time limit, yet he did not lodge an application during that time.  The delay being said to 
have been caused by him expecting to be and being charged is not a valid reason for the delay in that he could very easily have 
made his application and then applied for the application not to proceed pending the outcome of the criminal charge against 
him.  There would have been a very good prospect of it not proceeding until the criminal matter had been resolved on the basis 
that to have proceeded may have prejudiced him in defending himself against the criminal charge.  Even after the resolution of 
the charge against him, it took a further 3 weeks for him to lodge an application.  Also, the applicant was represented by 
solicitors during the whole of the process.  Waiting until after the charge had been dealt with to lodge his application was a risk 
he took and, apparently, willingly.   

55 If cost was an issue, he could have represented himself and sought a waiver for the fee. 
56 Even if he had a very good case, the applicant has an obligation to meet and he has failed to meet that obligation without good 

reason and with inordinate delay. 
57 Further, the applicant did not alert the respondent to his intention to lodge an application.  His solicitor’s advice to the 

respondent in the letter of 9 December 2005, was prior to the dismissal being confirmed, and was not referred to again.  Even if 
he was advised to have no contact with the respondent, this would not prevent the filing and serving of the application within 
time, or of correspondence informing the respondent of an intention to challenge the dismissal. 

58 In all of the circumstances, in applying tests set out in Malik (supra), I find that it is not appropriate to receive the application 
out of time. 
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2006 WAIRC 05815 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL WATSON 
APPLICANT 

-v- 
AIROAD DISTRIBUTION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 11 DECEMBER 2006 
FILE NO U 390 OF 2006 
CITATION NO. 2006 WAIRC 05815 
 

Result Application to receive application out of time dismissed 
 

Order 
HAVING heard Ms R Cosentino of counsel on behalf of the applicant and Ms L Nickels of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties Number Commissioner Result 
Adam Troy Bangay High Manor Pty Ltd t/as 

Cultural Limestone 
U 474/2006 Commissioner J H Smith Dismissed 

Adam Walker Deer Park Oil Tools U 483/2006 Commissioner S Wood Application 
dismissed for 
want of 
prosecution 

Agnes Irvine Joe Fernandez U 129/2005 Commissioner S M 
Mayman 

Application 
discontinued 

Andrew Platt Port Hedland Golf Club 
Inc. 

B 482/2006 Commissioner S Wood Application 
discontinued 

Andrew Thomas Platt Port Hedland Golf Club 
Inc 

U 411/2006 Commissioner S Wood Application 
discontinued 

Ann-Margaret (Annie) Rodway Gemstones Pty Ltd T/A 
Ockerby Real Estate 

B 490/2006 Commissioner S Wood Application 
discontinued 

Darryn Ward Capel Vale Wines Pty Ltd U 446/2006 Commissioner S J Kenner Application 
dismissed for 
want of 
prosecution 

Dianne Walton Paradigm TSM Pty Ltd U 225/2006 Commissioner J L 
Harrison 

Discontinued 

Hope Melinda Morath Halls Head Small Animal 
Clinic 

U 425/2006 Commissioner P E Scott Application 
Dismissed 

Jason Scott Mr Gavin Townsend    
GBT Nominees Pty Ltd 

B 52/2005 Commissioner S Wood Application 
discontinued 

Jeany Heagne NRW Civil & Mining 
Contracting 

U 486/2006 Commissioner S Wood Application 
discontinued 

Jennifer Karen Hogue Leblanc Communications 
Australia Pty Ltd 

U 186/2006 Commissioner J L 
Harrison 

Discontinued 
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Parties Number Commissioner Result 

Joseph Seann Collard Djooraminda U 398/2006 Commissioner S M 
Mayman 

Application 
struck out for 
want of 
prosecution 

Karen Mauceri Six Star Tuition Driver 
Training 

U 512/2006 Commissioner S Wood Application 
discontinued 

Keith Phillips Admin Commercial 
Services Pty Ltd 

APPL 630/2005 Commissioner S Wood Application 
discontinued 

Kevin Holden Driver Group Pty Ltd B 261/2006 Commissioner S Wood Application 
discontinued 

Kim Destremau People in Computers Pty 
Ltd AND ANOTHER 

B 495/2006 Commissioner S Wood Application 
discontinued 

Kosta Lampathakis KMart Tyre & Auto 
Service State Office 

U 229/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Martin Kelly Cadell Buss, CEO, 
Mandurah Football and 
Sporting Club 

U 283/2005 Commissioner S Wood Application 
discontinued 

Mrs Catherine Hobbs 3CM Pty Limited U 342/2006 Commissioner S Wood Application 
discontinued 

Omer Hussien Ispa Kebabs U 516/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Robert Noel Spence Biwal Pty Ltd trusteee for 
Wallabi Carting Unit 
Trust 

U 496/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Robert Richardson Pilbara Earthmoving B 464/2006 Commissioner S Wood Application 
discontinued 

Simon Jan Cornelis J Ciric Shire of East Pilbra U 393/2006 Commissioner S Wood Application 
dismissed 

Thilak Nicole Nathan Quinton Tucker (BYAC 
Contractors) 

U 504/2006 Commissioner S J Kenner Application 
discontinued 
by leave 

Walter Anthony McGuire Djooraminda U 399/2006 Commissioner S M 
Mayman 

Application 
struck out for 
want of 
prosecution 

William Benedict  Jones Marlyne Trading & 
Finance Pty Ltd 

B 493/2006 Commissioner S Wood Application 
discontinued 

 

CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number 
Dates Matter Result 

Civil Service 
Association of 
Western Australia 
(Incorporated) 

Commissioner, 
Department of 
Corrective Services 

Scott C PSAC 
21/2006 

20/07/2006 
8/08/2006 
23/08/2006 
 

Dispute regarding 
allegations made 
against union 
member. 

Concluded 

Director General, 
Department of 
Planning and 
Infrastructure 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Scott C PSAC 
20/2006 

29/06/2006 
13/07/2006 
11/08/2006 
14/09/2006 
6/10/2006 
23/11/2006 
 

Dispute regarding 
industrial action 

Concluded 
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Parties Commissioner 
Conference 

Number 
Dates Matter Result 

The Australian 
Workers' Union, 
West Australian 
Branch, Industrial 
Union of Workers 

Asphalt Services 
Pty Ltd 

Wood C C 98/2006 28/11/2006 
 

Dispute re 
termination of a 
union member 

Concluded 

TheCivil Service 
Association of 
Western Australia 
Inc 

Managing Director, 
Insurance 
Commission of 
Western Australia 

Scott C PSACR 
58/2005 

N/A 
 

Dispute regarding 
disciplinary action 
against union 
member 

Matter Dismissed 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Minister for 
Corrective Services 

Scott C PSAC 
22/2006 

7/08/2006 
23/08/2006 
 

Dispute regarding 
rates of pay 

Concluded 

The Construction, 
Forestry, Mining 
and Energy Union 
of Workers 

Q-Con Wood C C 94/2006 15/11/2006 
 

Dispute regarding 
the provision of 
adequate cold water 
to workers. 

Concluded 

 

CORRECTIONS— 

2006 WAIRC 05818 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” at (86 WAIG 2246) following the General Order 957 of 
2005 which issued on 4 July 2006.  The “Variation Schedule” with respect to the “Parliamentary Employees Award 1989 No. A 15 
of 1987, A 4 of 1988 and A 7 of 1989” is hereby republished.   

Dated at Perth this 8th day of December 2006. 
(Sgd.)  S I BASTIAN, 

Registrar. 

 

PARLIAMENTARY EMPLOYEES AWARD 1989 NO. A 15 OF 1987, A 4 OF 1988 AND A 7 OF 1989 
1B. - MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 
(2)  The minimum adult award wage for full time adult employees is $504.40 per week payable on and from 7 July 2006. 
(3)  The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 

decisions. 
(4)  Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the minimum adult award wage. 

(6)   
(a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 

placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall: 
(a) apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
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(8) Minimum Adult Award Wage  
 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2006 General 

Order Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required.   
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9)  Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$421.70 per week. 
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5 June 2003. 
24. - PARLIAMENTARY OFFICERS - SALARIES 

(1) For the time being, the provisions of Public Service Salaries Agreement, 1985, No.  PSA AG 5 of 1985 shall be applied 
by the employer to Parliamentary Officers covered by this award, including any variations thereto, at the same date and to 
the same extent until it is replaced. 

(2) The employer shall allocate to Parliamentary Officers one or more of the salary levels prescribed in Agreement No.  PSA 
AG 5 of 1985 or its replacement. 

(3) The annual salaries applicable to Officers covered by this award shall be as follows: 

Level Salary Per Annum $ Arbitrated Safety Net 
Adjustments $ 

Total Salary Per 
Annum $ 

Level 1     
Under 17 years 10445 4797 15242 
17 years 12207 5605 17812 
18 years 14238 6538 20776 
19 years 16481 7579 24060 
20 years 18507 8499 27006 
1.1 20331 9337 29668 
1.2 20983 9337 30320 
1.3 21634 9337 30971 
1.4 22281 9442 31723 
1.5 22932 9442 32374 
1.6 23583 9442 33025 
1.7 24332 9338 33670 
1.8 24850 9338 34188 
1.9 25616 9338 34954 
Level 2     
2.1 26533 9338 35871 
2.2 27236 9338 36574 
2.3 27975 9338 37313 
2.4 28756 9338 38094 
2.5 29573 9338 38911 
Level 3     
3.1 30696 9338 40034 
3.2 31571 9338 40909 
3.3 32473 9338 41811 
3.4 33399 9233 42632 
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Level Salary Per Annum $ Arbitrated Safety Net 

Adjustments $ 
Total Salary Per 

Annum $ 

Level 4     

4.1 34669 9233 43902 

4.2 35664 9129 44793 

4.3 36688 9129 45817 

Level 5     

5.1 38660 9129 47789 

5.2 39993 9129 49122 

5.3 41378 9129 50507 

5.4 42815 9129 51944 

Level 6     

6.1 45126 9129 54255 

6.2 46697 9129 55826 

6.3 48323 9129 57452 

6.4 50059 9129 59188 

Level 7     

7.1 52721 9129 61850 

7.2 54563 9129 63692 

7.3 56567 9129 65696 

Level 8     

8.1 59824 9129 68953 

8.2 62157 9129 71286 

8.3 65050 9129 74179 

Level 9     

9.1 68663 9129 77792 

9.2 71104 9129 80233 

9.3 73888 9129 83017 

Class 1 78098 9129 87227 

Class 2 82308 9129 91437 

Class 3 86516 9129 95645 

Class 4 90726 9129 99855 

(4) It is the term of this award or agreement that the Association undertakes for the duration of the Principles determined by 
the Commission in Court Session in Application No.  704 of 1991 not to pursue any extra claims, award or overaward 
except when consistent with the State Wage Principles. 

(5) Salary increases resulting from State Wage Case Decisions are calculated for those Parliamentary Officers under the age 
of 21 years employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and 
multiplying the result by the new Level 1.1 annual salary which includes the State Wage Case increase.  The following 
formula is to be applied: 

Current junior rate 
Current Level 1.1 rate 

x New Level 1.1 rate = New junior rate 

Edit Note: P33/02 inserted the ASNA from 654/00, 2003 increase is based on P33/02 order. 
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2006 WAIRC 05819 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” of Schedule B – Salaries and Additional Payments in 
Clause (6)(a) at (86 WAIG 2395) following the General Order 957 of 2005 which issued on 4 July 2006.  The “Variation Schedule” 
with respect to the “Teachers (Public Sector Primary and Secondary Education) Award 1993 No. T A 1 of 1992” is hereby 
republished.   
Dated at Perth this 8th day of December 2006. 

(Sgd.)  S I BASTIAN, 
 Registrar 

 

TEACHERS (PUBLIC SECTOR PRIMARY AND SECONDARY EDUCATION) AWARD 1993 
No. T A 1 of 1992 

1B. - MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 

(2)  The minimum adult award wage for full time adult employees is $504.40 per week payable on and from 7 July 2006. 

(3)  The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 
decisions. 

(4)  Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the minimum adult award wage. 

(6)   

(a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall: 

(a) apply to all work in ordinary hours. 

(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 
paid leave and for all purposes of this award. 

(8) Minimum Adult Award Wage  

 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2006 General 
Order Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required.   

Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9)  Adult Apprentices 

(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 
$421.70 per week. 

(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 
prescribed by this Award. 

(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 

(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 
immediately prior to 5 June 2003. 
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SCHEDULE B - SALARIES AND ADDITIONAL PAYMENTS 
TABLE I - TEACHERS AND SCHOOL ADMINISTRATORS  

 Minimum Salary  
$ Per Annum 

Safety Net 
Adjustment 
$ per annum 

Total Salary  
$ per annum 

Level 1 21317 7773 29090 
 22446 7773 30219 
 23764 7878 31642 
 24807 7878 32685 
 26439 7774 34213 
 28020 7774 35794 
 30085 7878 37963 
 31460 7878 39338 
 33700 7878 41578 
Level 2 34748 7773 42521 
 36204 7773 43977 
 38950 7773 46723 
Teachers    
Lecturers (Senior 
Colleges) 

   

Level 3 41782 7773 49555 
 43406 7773 51179 
 45245 7773 53018 

Principal of Primary School (< 100 students) 

Principal of Education Support School (< 40 students) 

Principal of Agricultural School/College (< 40 students) 

Deputy Principal District High School (Secondary) 

Deputy Principal District High School (Primary) (< 200 students) 

Deputy Principal of Primary School 

Programme Co-ordinator (Primary) - Distance Education 

Head of Department - Secondary Schools (previously known as Senior Teacher) 

Programme Co-ordinator - (previously limited tenure Senior Teacher positions) 

Senior Lecturer - Senior College 

Deputy Principal Education Support School (>40 students) 

 Minimum Salary 
$ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 4 47262 7773 55035 
 48524 7773 56297 
 49786 7773 57559 

Principal of Agricultural School (40 to 80 students) 

Principal of Primary School (100 to 300 students) 

Principal of Education Support School (40 to 80 students) 

Deputy Principal High and Senior High Schools (provided that Deputy Principals of High and Senior High Schools with 
an enrolment of > 600 students may progress to the minimum of Level 5) 

Deputy Principal District High School (Primary)(> 200 primary students) 

Deputy Principal - Distance Education 

Head of School - Senior College 
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 Minimum Salary  

$ Per Annum 
Safety Net 
Adjustment  
$ per annum 

Total Salary 
$ per annum 

Level 5 51589 7773 59362 
 53318 7773 61091 
 55052 7773 62825 

Principal of Primary School (301 to 700 students) 
Principal of District High School (150 to 450 students) 
Principal of Agricultural College (> 80 students) 
Principal of Education Support School (> 80 students) 
Vice Principal - Distance Education 
Deputy Principal - Senior College 

 Minimum Salary  
$ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 6 57946 7773 65719 
 59680 7773 67453 
 61409 7773 69182 

Principal High and Senior High School 
Principal of Primary School (> 700 students) 
Principal - Distance Education Centre 
Principal of Senior College 

TABLE II - EDUCATION OFFICERS 

 Minimum Salary 
$ Per Annum 

Safety Net 
Adjustment 
$ per annum 

Total Salary 
$ per annum 

Level 1    
Education Officer 31651 7878 39529 
School Support Officer 33462 7878 41340 
 35269 7773 43042 
 37080 7773 44853 
 38887 7773 46660 
 40695 7773 48468 
 42035 7773 49808 
Level 2    
Education Officer 43379 7773 51152 
 45003 7773 52776 
 46841 7773 54614 
Level 3    
Senior Education Officer 48859 7773 56632 
Consultant 50120 7773 57893 
 51383 7773 59156 

TABLE III - SCHOOL DEVELOPMENT OFFICERS 
The following salary scale shall be paid to employees employed as School Development Officers: 

 Minimum Salary  
$ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 1 30599 7878 38477 
 32411 7878 40289 
 34218 7773 41991 
 36029 7773 43802 
 37832 7773 45605 
 39640 7773 47413 
 40984 7773 48757 
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TABLE IV - COUNSELLING ASSISTANTS 

 Minimum Salary  
$ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 21830 7773 29603 
 23150 7773 30923 
 24446 7878 32324 
 25756 7774 33530 
 27297 7774 35071 
 28883 7878 36761 
 30513 7878 38391 
 32151 7878 40029 
 33563 7878 41441 
 34969 7773 42742 
 36395 7773 44168 

No new appointments will be made to this salary table from 1 July 1990. 
TABLE V - GUIDANCE OFFICERS 

The following salary scale shall be paid to employees employed as Guidance Officers: 

 Minimum Salary  
$ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary  
$ per annum 

Guidance Officer, Grade II 24031 7878 31909 
 25360 7878 33238 
 26666 7774 34440 
 27969 7774 35743 
 29575 7878 37453 
 31207 7878 39085 
 32846 7878 40724 
 34482 7773 42255 
 35898 7773 43671 
 37317 7773 45090 
 38742 7773 46515 
Guidance Officer, Grade I 38863 7773 46636 
 39577 7773 47350 
 40295 7773 48068 
 41009 7773 48782 
 41728 7773 49501 

No new appointments will be made to this salary table from 1 July 1990. 

TABLE VI - SCHOOL PSYCHOLOGISTS 
The following salary scale shall be paid to employees employed as School Psychologists: 

 Minimum Salary 
 $ Per Annum 

Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 1    
School Psychologist (Provisional) 29087 7878 36965 
School Psychologist 30896 7878 38774 
 32707 7878 40585 
 34514 7773 42287 
 36321 7773 44094 
Level 2    
School Psychologist 38128 7773 45901 
 39939 7773 47712 
 41564 7773 49337 
 43191 7773 50964 
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 Minimum Salary 

 $ Per Annum 
Safety Net 
Adjustment  
$ per annum 

Total Salary $ 
per annum 

Level 3    
Senior School Psychologist 45790 7773 53563 
 46829 7773 54602 
 47870 7773 55643 
Level 4    
Principal School Psychologist 49315 7773 57088 
 50339 7773 58112 
 51383 7773 59156 

(1) School Psychologists, Level 1 shall progress to School Psychologist, Level 2 on having met the following - 

(a) Full registration status with the Psychologists Board of Western Australia; and 

(b) Having served twelve months on the maximum of School Psychologist, Level 1. 

(2) An employee on Table I wishing to transfer to the School Psychology Service shall transfer to the closest salary higher, 
plus one increment, to the maximum of Level 2 of Table VI.  An employee who transfers to a salary in Level 2, Table VI 
shall be deemed to be Level 1, Table VI for all purposes other than salary. 

(3) Employees shall be entitled to the following allowances while carrying out the duties specified: 

(a)  ALLOWANCE $ 
PER ANNUM 

 Band 1 572 
 Responsible for school bus services (1-5 buses).  
 Teacher of mentally/physically handicapped in Education 

Support Units. 
 

 Special Responsibility Allowance 1.  
(b)  ALLOWANCE $ 

PER ANNUM 
 Band 2 1144 
 Responsible for school bus services (6-10 buses).  
 Teacher of mentally/physically handicapped in Education 

Support Centres and Schools. 
 

 Teacher at Remote Community Schools, as determined by 
the Chief Executive officer. 

 

 Teacher at Distance Education Centre.  
 Special Responsibility Allowance 2.  
(c)  ALLOWANCE $ 

PER ANNUM 
 Band 3 1716 
 Responsible for school bus services (11-15 buses).  
 Employees engaged in supervisory duties at residential 

wings. 
 

 Special Responsibility Allowance 3.  
(d)  ALLOWANCE $ 

PER ANNUM 
 Band 4 2288 
 Responsible for school bus services (16 or more buses).  
 Youth Education Officer.  
 District Youth Officer.  
 Principal of a school with residential wing.  
 Special Responsibility Allowance 4.  
(e)  ALLOWANCE $ 

PER ANNUM 
 Advanced Skills Teacher 1200 
 Senior Teacher  
 Key Teacher  

(4) The allowances provided for in subclause (3) are not mutually exclusive, provided that an employee shall only be entitled 
to receive one Special Responsibility Allowance. 
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(5) The responsibility for school bus services shall be vested in the school Principal provided that this may be delegated to a 
Deputy Principal who shall then be entitled to payment of the appropriate allowance in lieu of the Principal. 

Internal Relief  

(6) (a)  An employee who is directed to undertake internal relief work during the minimum time set aside for release 
from face-to-face teaching shall be paid the following rates (calculated as annual salary divided by 1673.45, 
except that Level 1 rates shall equal at least the hourly rate for Level 1 Point 8) - 

Salary Grade  Hourly Rate 
Level 1, Point 4 23.51 
 Point 5 23.51 
 Point 6 23.51 
 Point 7 23.51 
 Point 8 23.51 
 Point 9 24.85 
Level 2, Point 1 25.41 
 Point 2 26.28 
 Point 3 27.92 

(b) Payments for such work shall be made four times per year. 

(7) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.   

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.   

 

2006 WAIRC 05805 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” at (86 WAIG 2429) following the General Order 957 of 
2005 which issued on 4 July 2006.  The “Variation Schedule” with respect to the “Titanium Oxide Manufacturing Award 1975 No. 
8 of 1975” is hereby republished. 

Dated at Perth this 1st day of December 2006. 
(Sgd.)  S I BASTIAN, 

 Registrar. 

 

TITANIUM OXIDE MANUFACTURING AWARD 1975 NO. 8 OF 1975 

1B. - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 

(2) The minimum adult award wage for full time adult employees is $504.40 per week payable on and from 7 July 2006. 

(3) The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 
decisions. 

(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the minimum adult award wage. 

(6)  

(a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 
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(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall: 

(a) apply to all work in ordinary hours. 

(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 
paid leave and for all purposes of this award. 

(8) Minimum Adult Award Wage  

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2006 General 
Order Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required.   

Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9)  Adult Apprentices 

(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 
$421.70 per week. 

(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 
prescribed by this Award. 

(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 

(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 
immediately prior to 5 June 2003. 

21. - WAGES 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety 
Net Adjustment Principle. 

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since 
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial 
agreement. 

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 
(1) The minimum weekly rates of wage payable to employees covered by this award shall be - 

  PER WEEK 
$ 

ASNA 
$ 

TOTAL 
$ 

(a) General Hand:    
  First Year 298.10 179.00 477.10 
  Thereafter 301.80 179.00 480.80 
(b) Plant Operators:    
  First Year 298.10 179.00 477.10 
  Thereafter 301.80 179.00 480.80 
(c) Mobile Plant Operator: 311.10 179.00 490.10 
(d) Senior Plant Operator: 317.10 179.00 496.10 
(e) Leading Hand Plant Operator: 329.60 179.00 508.60 
(f) Senior Leading Hand: 343.80 179.00 522.80 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2006 WAIRC 05795 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LESLIE BRUCE CLARK 
APPLICANT 

-v- 
CROWN SCIENTIFIC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 4 DECEMBER 2006 
FILE NO/S B 173 OF 2006 
CITATION NO. 2006 WAIRC 05795 
 

Result Order Issued 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr P Amos on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the name of the Respondent be amended to Crown Scientific Pty Ltd. 
2. THAT the Respondent shall pay to Leslie Bruce Clark the amount of $62,414.32 less taxation, such payment to 

be made forthwith. 
3. THAT the Respondent shall pay into a complying superannuation fund to be nominated by Leslie Bruce Clark 

within 7 days, the amount of $4,513.96. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2006 WAIRC 05734 
DISPUTE REGARDING RATES OF PAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INC 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 NOVEMBER 2006 
FILE NO/S PSAC 22 OF 2006 
CITATION NO. 2006 WAIRC 05734 
 

Result Order Issued 
 

Order 

WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 (“the Act”); and 

WHEREAS the Public Service Arbitrator (“the Arbitrator”) convened conferences for the purposes of conciliation on Tuesday, the 
8th day of August 2006 and Wednesday, the 23rd day of August 2006; and 

WHEREAS at the conference on Wednesday, the 23rd day of August 2006, having heard from the parties, the Arbitrator issued a 
recommendation in respect of the appropriate level and increment for payment of existing Aboriginal Visitors employed on 
statutory contracts; 

WHEREAS on Thursday, the 2nd day of November 2006, the Respondent’s representative advised that the Minister for Corrective 
Services and the A/Director of the Department of Attorney General agreed to accept the terms of that recommendation; and 

WHEREAS on Friday, the 3rd day of November 2006, the parties sought that the recommendation be reflected in an Order; 
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NOW THEREFORE the Arbitrator, pursuant to the powers conferred under the Act, and by consent, hereby orders: 

1. THAT the rate of pay of existing Aboriginal Visitors employed by the Respondent on statutory contracts be linked to 
Government Officers Salaries Allowances and Conditions Award 1989 (No. PSAA 3 of 1989), Level 1, Increment 4 
(Level 1.4); and 

2. THAT the rate of pay and conditions for future Aboriginal Visitors be negotiated between the parties. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2006 WAIRC 05790 
DISPUTE REGARDING THE STATUS AND CONDITIONS OF EMPLOYMENT OF A UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER FOR CORRECTIONS DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 DECEMBER 2006 
FILE NO PSAC 30 OF 2006 
CITATION NO. 2006 WAIRC 05790 
 

Result Application for interim orders dismisssed for want of jurisdiction 
 

Order 

WHEREAS on the 21st day of November 2006 an application was made to the Public Service Arbitrator (“the Arbitrator”) said to 
be “under s.80E(1) Industrial Relations Act (sic) 1979 for an urgent conference and interim orders under section 44 Industrial 
Relations Act (sic) concerning the status and conditions of employment of William Amourous”; and 

WHEREAS the schedule to the application is in the following terms:  

“Allegations of Fact 

1. Mr Amourous has been employed by the respondent or its predecessors for 25 years as a juvenile detention 
officer or a group worker and has been paid a salary in terms of the Institution Officers Allowances and 
conditions Award 1977. 

2. Mr Amourous is a government officer and he was dismissed summarily pursuant to clause 8(1)(b) of the award 
by letter dated 13 November 2006. 

3. The respondent accepted as substantiated allegations from female detainees that Mr Amourous had harassed 
them sexually whilst he was on duty at Banksia Detention Centre. 

4. Mr Amourous maintained that he was the subject of a set up arranged by his accusers, that the accusations were 
false and dishonest, and that he had witnesses who could substantiate the fabrications of his accusers. 

5. In March 2005 Mr Amourous was advised of allegations of sexual harassment and was transferred to Casuarina 
Prison where he remained until he was dismissed in November 2006. 

6. The respondent’s investigation dragged on throughout 2005 and 2006, and became the subject of applications 
by the Civil Service Association to the Public Service Arbitrator; namely PSAC 43 of 2005 and PSAC 21 of 
2006. 

7. On or about 9 November the Public Service Arbitrator dismissed PSAC 21 of 2006, which opened the way for 
the respondent to finalise its investigation and make a decision on Mr Amourous’s future, notwithstanding “the 
lengthy process and the flaws in the process.” 

8. The agreed facts and relevant findings on the process of investigation are set out in CSA v Comissioner, (sic) 
Department of Corrective Services by (sic) Public Service Arbitrator:  PSACR 21 of 2006, 2006 WAIRC 
05727. 

9. On or about 14 November 2006 the CSA wrote to the respondent seeking Mr Amourous’s retention in 
employment at Casuarina Prison. 
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10. Mr Amourous has filed an application to the Public Service Appeal Board contemporaneous with this 
application under s. 44 Industrial Relations Act. 

Grounds 

11. The termination is harsh, oppressive and unfair. 

12. The Public Service Arbitrator has power under s. 44(6)(ba) and (bb) to issue interim orders. 

13. There is a substantial case to be tried. 

14. The detriment to Mr Amourous will be greater than it would be to the respondent, if interim reinstatement or 
other orders are not granted. 

15. The consequences of the interim orders are not irreversible.  

Relief sought - interim 

16. The CSA seeks on behalf of Mr Amourous interim reinstatement or re-employment into the same or similar 
position without loss of service entitlements and the payment of salary from the date of dismissal until the 
decision of the Public Service Appeal Board. 

17. That the Public Service Arbitrator otherwise adjusts my (sic) circumstances and the position of the respondent. 

18. That the respondent provides to the applicant copies of the transcripts or notes taken during the interviews of the 
complainants and other witnesses which the respondent considered, rejected or relied upon in coming to its 
decision to terminate Mr Amourous’s s employment; and  

WHEREAS on Tuesday, the 28th day of November 2006, the Arbitrator convened a conference for the purposes of conciliation, 
scheduling and interlocutory matters; and 

WHEREAS at the conference the Arbitrator heard from the parties as to the circumstances of Mr Amourous’s dismissal and the 
claim for interim orders; and 

WHEREAS during the course of the conference it was noted that an appeal has been filed to the Public Service Appeal Board (“the 
Board”) in respect of the decision to dismiss Mr Amourous (PSAB 9 of 2006); and 

WHEREAS the Applicant provided an outline of submissions addressing the tests to be applied to the application for interim orders 
for reinstatement of Mr Amourous pending the hearing and determination of his claim before the Board; and 

WHEREAS the Respondent objected to the issuing of interim orders on a number of grounds including that it denied that the 
dismissal of Mr Amourous was unfair and said that the Arbitrator did not have jurisdiction to deal with the matter.  Rather the 
Respondent said that the matter was within the exclusive jurisdiction of the Board pursuant to s.78(1) of the Public Sector 
Management Act 1994; and 

WHEREAS the Respondent referred to the decision of Kenner C in Civil Service Association of Western Australia Incorporated 
and Chief Executive Officer Disability Services Commission, PSAC 5 of 2005 (2005 WAIRC 01344); and 

WHEREAS the Respondent also addressed the grounds for the interim orders which the Applicant had addressed, objecting to the 
interim orders being issued; and 

WHEREAS there were discussions during the course of the conference in respect of the prospect of settling the matter on a without 
prejudice basis, however, the Arbitrator was asked by the Applicant to issue the interim orders sought or to refer the matter of 
jurisdiction raised by the Respondent to the President pursuant to s.27(1)(u) of the Industrial Relations Act 1979 (“the Act”) for the 
purpose of the matter being determined by the Full Bench; and 

WHEREAS the Arbitrator considered all of the issues which had been discussed during the conference and decided that there was 
no jurisdiction to issue the interim orders sought for the following reasons: 

1. For the reasons set out by Kenner C in CSA v CEO, Disability Services Commission (supra), the jurisdictions 
of the Arbitrator and the Board are separate, distinct and exclusive, and the legislature did not intend there to be 
concurrent jurisdiction “in relation to remedies for the dismissal of government officers”.  The limited powers 
of the Board set out in s.80I of the Act, in that it does not have power to conciliate or to issue interim orders 
does not enable the Arbitrator to deal with a dismissal by way of issuing interim orders; 

2. (a) The application seeks only the issuing of interim orders of reinstatement or re-employment pending 
the hearing and determination of the appeal to the Board in PSAB 9 of 2006.  The application does not 
seek that the Arbitrator deal with the dismissal. 

 (b) The provisions of the Act relating to the issuing of interim orders or directions, set out in s.44(6)(ba) 
and (bb), provide for those interim orders and directions to be issued in respect  matters or claims then 
before the Commission (and in this case, the Arbitrator) not to other matters or claims then before the 
Commission or the Arbitrator. 

 (c) Accordingly, the application seeks interim orders relating to a matter or claim, being the dismissal, 
which is not before the Arbitrator. 
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3. As the application seeks interim orders only, to issue such orders would constitute the final disposition of the 
application and bring the application to finality.  Accordingly, such orders would not be interim orders as 
provided by s.44(6)(ba) and (bb) of the Act; and  

WHEREAS the Arbitrator, having formed a view as to the jurisdiction of the Arbitrator and having considered the most expeditious 
manner of the matter being dealt with, concluded that it would be inappropriate to refer the matter to the President for consideration 
as to it being dealt with by the Full Bench.  

NOW THEREFORE the application be and is hereby dismissed, for want of jurisdiction. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Amber Consulting 
and the CFMEUW 
Building and 
Construction 
Industry 
Collective 
Collective 
Agreement 2005-
2008  AG 67/2006 

16/11/2006 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Amber Consulting Commissioner S J 
Kenner 

Agreement 
registered 

Disability Services 
Commission 
(Public Servants) 
Agency Specific 
Agreement 2006 
[Registered 
29/11/06] PSAAG 
18/2006 

1/12/2006 Disability Services 
Commission 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner P E 
Scott 

Agreement 
Registered 

 

PUBLIC SERVICE APPEAL BOARD— 

2006 WAIRC 05789 
DISPUTE REGARDING TERMINATION OF EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MAUREEN DEHNEL 

APPELLANT 
-v- 
DR NEALE FONG, DIRECTOR GENERAL, DEPARTMENT OF HEALTH AND OTHERS 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT - CHAIRMAN 
 MR B HEWSON - BOARD MEMBER 
 MR L MARRABLE - BOARD MEMBER 
DATE FRIDAY, 1 DECEMBER 2006 
FILE NO PSAB 13 OF 2005 
CITATION NO. 2006 WAIRC 05789 
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Result Appeal to Public Service Appeal Board Dismissed 
 

Order 

WHEREAS this is an appeal pursuant to section 80I of the Industrial Relations Act 1979; and 

WHEREAS on Monday, the 27th day of November 2006, the Appellant’s representative filed a Notice of Discontinuance in respect 
of the appeal; 

NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

2006 WAIRC 05780 
AGAINST THE DECISION TO DISMISS MADE ON 20/3/2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLTON MATTHEWS 

APPELLANT 

-v- 

COMMISSIONER, DEPT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER P E SCOTT - CHAIRMAN 

DATE THURSDAY, 30 NOVEMBER 2006 

FILE NO PSAB 2 OF 2006 

CITATION NO. 2006 WAIRC 05780 
 

Result Appeal to Public Service Appeal Board withdrawn by leave 
 

Order 

WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979 (“the Act”); and 

WHEREAS on Tuesday, the 28th day of November 2006, the Appellant’s representative filed a Notice of Discontinuance in respect 
of this appeal; and 

NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Act, hereby orders: 

THAT this appeal be, and is hereby withdrawn by leave. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2006 WAIRC 05737 

APPEAL AGAINST THE FINDING MADE UNDER SECTION 86(8)(A) OF THE PUBLIC SECTOR MANAGEMENT 
ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER HANS WEYGERS 

APPELLANT 

-v- 

THE DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER P E SCOTT - CHAIRMAN 

 MR B HEWSON - BOARD MEMBER 

 MR P WISHART - BOARD MEMBER 

DATE MONDAY, 13 NOVEMBER 2006 

FILE NO PSAB 4 OF 2006 

CITATION NO. 2006 WAIRC 05737 
 

Result Appeal to the Public Service Appeal Board Dismissed 
 

Order 

WHEREAS this is an appeal to the Public Service Appeal Board (“the Board”); and 

WHEREAS on Tuesday, the 3rd day of October 2006, the Board convened a conference for the purpose of scheduling; and 

WHEREAS on Friday, the 10th day of November 2006, Counsel for the Appellant filed a Notice of Discontinuance in respect of the 
appeal; 

NOW THEREFORE, the Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 4/2006 Dianne Patricia  
Franzinelli 

Director General of Health in 
right of the Minister for Health 
in his incorporated capacity 
under S7  of the Hospitals and 
Health Services Act as the 

Scott C Dismissed 24/11/2006 

PSA 12/2006 Suzanne 
Wilberforce 

Director General of Health as 
delegate of the Minister for 
Health in his incorporated 
capacity under s7 of the 
Hospital and Health Service 
Act 1927 as the WA Country 
Health Service 

Scott C Reclassification 
Appeal 
Dismissed 

5/12/2006 
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File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 13/2006 Cathy Kelly Director General of Health 
as delegate of the Minister 
for Health in his 
incorporated capacity under 
section 7 of the Hospital and 
Health Services Act 1927 as 
the WA Country Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

5/12/2006 

PSA 14/2006 Robyn Lee Lawer Director General of Health 
as delegate of the Minister 
for Health in his 
incorporated capacity under 
section 7 of the Hospital and 
Health Services Act 1927 as 
the WA Country Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

5/12/2006 

PSA 24/2006 Gabrielle 
McGregor 

Department of Consumer 
and Employment Protection 

Scott C Reclassification 
Appeal 
Dismissed 

15/11/2006 

 

NOTICES—Union Matters— 

2006 WAIRC 05763 
FBM No. 3 of 2006 

NOTICE is given of an application by “The Shop, Distributive and Allied Employees’ Association of Western Australia” to the 
Full Bench of the Western Australian Industrial Relations Commission for an alteration to rule 26 – Constitution.   

Existing Rule 

26 - CONSTITUTION 

The Union shall consist of an unlimited number of members employed or usually employed in any of the following industries or 
vocations: 

(a) The sale of goods or wares, or the rendering of services by or in connection with wholesale or retail trade in any place 
establishment or shop (other than an hotel) and cashiers in shops. 

(b) Storemen, packers, dispatch hands, canvassers, collectors and others employed in or in connection with the receipt, 
storing, sale or dispatch of goods or wares in any place, shop, warehouse, manufacturing establishment, or assembly 
plant. 

(c) In oil stores or installations (other than oil refineries) in or in connection with the cleaning, rumbling, lacquering or 
reconditioning of drums and containers, packing, stacking, storing, receiving, despatching, blending or preparing of oil, 
greases, petrols, bitumen, and all petroleum products and bitumenous products or goods or wares. 

(d) In wool, skin and hide stores, or wool scouring establishments:  whether employed by exporters, importers, brokers, 
dealers, agents, or any manner whatsoever:  in or in connection with classing, sorting, dumping, piece picking, packing, 
storing, receiving or despatching of goods or wares. 

(e) In Government-owned stores (other than those controlled by The West Australian Government Railways Commission or 
the General Manager of the Western Australian Government Tramways and Ferries):  in or in connection with the receipt, 
storing, packing, despatching, or sale of goods or wares. 

(f) In markets or other places of trade that buy, sell, auction, export, import or deal in fruit, vegetables, produce, flowers, 
poultry or fish:  in or in connection with the sale, storing, packing, receiving or despatching of goods or wares. 

(g) In cold stores: in or in connection with the sale, storing packing, receiving or despatching of goods, or wares. 

(h) In iron or steel stores or explosives stores: in or in connection with the sale, storing, packing, receiving or despatching of 
goods or wares. 

(i) In or in connection with the wine and spirit industry in wholesale warehouses where wines and/or spirits are bottled 
and/or broken down. 
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(j) In the employ of the Union as a paid official. 

 Provided that no person who is or who is eligible to be a member of the West Australian Cleaners, Caretakers, Lift 
Attendant, Window Cleaners, Attendants and Watchmans Industrial Union of Workers, Perth.  West Australian Branch 
Australasian Meat Industry Employees Union, Industrial Union of Workers, Perth.  Australian Workers' Union, 
Westralian Branch, Industrial Union of Workers, Transport and Motor Operators, Union of Workers, Perth, State 
Executive and registered affiliated Branches of Australasian Society of Engineers, Industrial Association of Workers, 
Amalgamated Engineering Union of Workers, Collie Branch.  Amalgamated Engineering Union of Workers, Kalgoorlie 
Branch, Amalgamated Engineering Union of Workers, Northam Branch, Electrical Trades Union of Workers of Australia 
(Western Australian Branch) Perth, Electrical Trades Union of Workers of Australia (Western Australian Goldfields 
Sub-Branch) Kalgoorlie, Federated Clerks Union of Australia, Industrial Union of Workers, W.A. Branch, Western 
Australian Amalgamated Society of Carpenters and Joiners, Industrial Union of Workers, The West Australian Plumbers 
and Sheet Metal Workers Industrial Union of Workers, The Operative Painters and Decorators Industrial Union of 
Workers, Perth, The Hotel, Club Caterers, Tea Room and Restaurant Employees' Industrial Union of Workers, Perth, The 
Waterside Workers' Federation of Australia, Union of Workers, (Fremantle Branch)  The West Australian Midland 
Railway Employees' Industrial Union of Workers, Coastal and E.G. Government Water Sewerage & Drainage 
Employees' Industrial Union of Workers, West Australian Amalgamated Society of Railway Employees' Union of 
Workers, as registered with the Court of Arbitration at the date of the registration of this Constitution shall be eligible to 
become a member of this Union. 

 No person shall be a member of the Union (except in the capacity of an honorary member) who is not a worker within the 
meaning of the Industrial Arbitration Act, 1912-1975. 

 The Union shall comprise only those persons who are referred to in this constitution, and who are employed or are usually 
employed within the state of Western Australia. 

Proposed Rule incorporating and showing in bold characters the alterations sought 

26 – CONSTITUTION  

The Union shall consist of an unlimited number of members employed or usually employed in any of the following industries or 
vocations: 

(a) The sale of goods or wares, or the rendering of services by or in connection with wholesale or retail trade in any place 
establishment or shop (other than an hotel) and cashiers in shops. 

(b) Storemen, packers, dispatch hands, canvassers, collectors and others employed in or in connection with the receipt, 
storing, sale or dispatch of goods or wares in any place, shop, warehouse, manufacturing establishment, or assembly 
plant. 

(c) In oil stores or installations (other than oil refineries) in or in connection with the cleaning, rumbling, lacquering or 
reconditioning of drums and containers, packing, stacking, storing, receiving, despatching, blending or preparing of oil, 
greases, petrols, bitumen, and all petroleum products and bitumenous products or goods or wares. 

(d) In wool, skin and hide stores, or wool scouring establishments:  whether employed by exporters, importers, brokers, 
dealers, agents, or any manner whatsoever:  in or in connection with classing, sorting, dumping, piece picking, packing, 
storing, receiving or despatching of goods or wares. 

(e) In Government-owned stores (other than those controlled by The West Australian Government Railways Commission or 
the General Manager of the Western Australian Government Tramways and Ferries):  in or in connection with the receipt, 
storing, packing, despatching, or sale of goods or wares. 

(f) In markets or other places of trade that buy, sell, auction, export, import or deal in fruit, vegetables, produce, flowers, 
poultry or fish:  in or in connection with the sale, storing, packing, receiving or despatching of goods or wares. 

(g) In cold stores: in or in connection with the sale, storing packing, receiving or despatching of goods, or wares. 

(h) In iron or steel stores or explosives stores: in or in connection with the sale, storing, packing, receiving or despatching of 
goods or wares. 

(i) In or in connection with the wine and spirit industry in wholesale warehouses where wines and/or spirits are bottled 
and/or broken down. 

(j) Hairdressers and wigmakers employed within the portion of the Sate of Western Australia south of the 26th 
parallel of south latitude.   

(k) In the employ of the Union as a paid official. 

 Provided that no person who is or who is eligible to be a member of the West Australian Cleaners, Caretakers, Lift 
Attendant, Window Cleaners, Attendants and Watchmans Industrial Union of Workers, Perth.  West Australian Branch 
Australasian Meat Industry Employees Union, Industrial Union of Workers, Perth.  Australian Workers' Union, 
Westralian Branch, Industrial Union of Workers, Transport and Motor Operators, Union of Workers, Perth, State 
Executive and registered affiliated Branches of Australasian Society of Engineers, Industrial Association of Workers, 
Amalgamated Engineering Union of Workers, Collie Branch.  Amalgamated Engineering Union of Workers, Kalgoorlie 
Branch, Amalgamated Engineering Union of Workers, Northam Branch, Electrical Trades Union of Workers of Australia 
(Western Australian Branch) Perth, Electrical Trades Union of Workers of Australia (Western Australian Goldfields 
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Sub-Branch) Kalgoorlie, Federated Clerks Union of Australia, Industrial Union of Workers, W.A. Branch, Western 
Australian Amalgamated Society of Carpenters and Joiners, Industrial Union of Workers, The West Australian Plumbers 
and Sheet Metal Workers Industrial Union of Workers, The Operative Painters and Decorators Industrial Union of 
Workers, Perth, The Hotel, Club Caterers, Tea Room and Restaurant Employees' Industrial Union of Workers, Perth, The 
Waterside Workers' Federation of Australia, Union of Workers, (Fremantle Branch)  The West Australian Midland 
Railway Employees' Industrial Union of Workers, Coastal and E.G. Government Water Sewerage & Drainage 
Employees' Industrial Union of Workers, West Australian Amalgamated Society of Railway Employees' Union of 
Workers, as registered with the Court of Arbitration at the date of the registration of this Constitution shall be eligible to 
become a member of this Union. 

 No person shall be a member of the Union (except in the capacity of an honorary member) who is not a worker within the 
meaning of the Industrial Arbitration Act, 1912-1975. 

 The Union shall comprise only those persons who are referred to in this constitution, and who are employed or are usually 
employed within the state of Western Australia. 

The matter has been listed before the Full Bench on the 8 February 2007 at 10:30 am.     

A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   

Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 2005”.   
S TUNA, 
Deputy Registrar. 
 23 November 2006 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2006 WAIRC 05738 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES ANTHONY AND SONS PTY LTD T/AS OCEANIC CRUISES 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 13 NOVEMBER 2006 
FILE NO/S OSHT 2 OF 2006 
CITATION NO. 2006 WAIRC 05738 
 

Result Application dismissed 
Representation 
Applicant Captain P Douglas 
Respondent Ms A Crichton-Browne (of counsel) 
 

Order 
WHEREAS improvement notice 70013835 was referred pursuant to 51A of the Occupational Safety and Health Act 1984; 
NOW THEREFORE, I the undersigned pursuant to section 27(1)(a)(iv) of the Industrial Relations Act 1979  hereby order – 

THAT the referral to the Occupational Safety and Health Tribunal be dismissed. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2006 WAIRC 05751 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES ANTHONY & SONS PTY LTD T/A OCEANIC CRUISES 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 NOVEMBER 2006 
FILE NO OSHT 4 OF 2006 
CITATION NO. 2006 WAIRC 05751 
 

Result Improvement Notice No. 70015052 affirmed with modification 
Representation 
Applicant Captain P Douglas and with him Mr A Di Latte 
Respondent Mr R Vines and later Ms A Crichton-Browne (both of counsel) 
 

Order 

WHEREAS the Tribunal issued Reasons for Decision in this matter on 27 October 2006; 

AND WHEREAS the Reasons for Decision required that representatives of the WorkSafe Western Australia Commissioner and 
Anthony & Sons Pty Ltd t/as Oceanic Cruises meet to discuss a person or organisation considered “competent” as per the 
Occupational Safety and Health Regulations 1996 for the carrying out of an assessment on the modifications that have been made 
to the crane and deck foundation on the MV Sea Cat; 

AND WHEREAS the Tribunal listed the matter for further submissions on 15 November 2006 to receive a report back on the 
outcome of those discussions between the parties; 

AND WHEREAS the Tribunal received further submissions from the parties on the compliance date that ought to apply to 
Improvement Notice 70015052 

NOW THEREFORE the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under s 51A of the 
Occupational Safety and Health Act 1984 hereby orders: 

1. THAT the decision of the WorkSafe Western Australia Commissioner of 2 June 2006 with respect to 
Improvement Notice 70015052 be affirmed with modification in accordance with s 51A(5)(b) of the 
Occupational Safety and Health Act 1984. 

2. THAT the period for compliance with Improvement Notice 70015052 and in particular r 4.39 of the 
Occupational Safety and Health Regulations 1996 be extended to close of business Friday, 8 December 2006. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 




