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Reasons for Decision 
THE ACTING PRESIDENT: 
1 I have had the benefit of reading in draft form the reasons to be published by Beech CC and Smith SC. 
2 Their reasons have set out the relevant evidence, reasons for decision of the Commissioner and principles at issue in this 

appeal. 
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3 The primary issue in ground 1 of the appeal was whether the Commissioner erred in failing to decide that the actions of the 
respondent warranted his summary dismissal by the appellant.  This was a question of fact, which, because of the other factual 
findings made by the Commissioner at first instance, is readily able to be reviewed by the Full Bench. 

4 I agree with Beech CC and implicitly Smith SC that the Commissioner correctly expressed the principles about the 
circumstances in which summary dismissal is justified.  As stated by Einstein J in Randall v Aristocrat Leisure Ltd [2004] 
NSWSL 411 “there are no rules of law which dictate either, first, the precise nature of the manifold behaviours that 
potentially give rise to a right of summary dismissal, or, second, the degree of such conduct required before that right is 
enlivened”.  The nature and quality of the conduct must be considered, as stated by Einstein J at [449] in the context of the 
employment relationship as a whole. 

5 Accordingly, it was not in error in my opinion for the Commissioner to consider the whole of the relationship of the appellant 
and respondent for the purpose of determining whether the respondent’s conduct, in the telephone call to Mr Thompson on 
26 February 2005, justified his summary dismissal.  The nature of that relationship was relevant to an assessment of the 
seriousness of the respondent’s conduct and whether it repudiated the contract of employment. 

6 In doing so however, in my opinion the Commissioner, with respect, erred in failing to adequately take into account the terms 
of the employment contract.  This included a term that the respondent undertake the role of shiploader/loadmaster at Onslow 
Salt.  In the telephone conversation on 26 February 2005, to be referred to in greater detail below, the respondent threatened 
not to perform this part of his contract, on 1 March 2005, unless Mr Thompson had a meeting with him and other employees 
on that day.  This was a threat not to perform an important term of the contract of employment in a significant way - the total 
non performance of the term.  Also, there was no evidence which justified the demands made of Mr Thompson in the 
telephone conversation.  The respondent also indicated he would not perform his duties after 1 March 2005 if his demands 
were not met. 

7 I also agree, for the reasons stated by Smith SC, that, with respect, the Commissioner erred in taking into account the fact that 
the respondent was, on 28 February 2005, preparing for work on 1 March 2005, when this was not communicated to 
Mr Thompson.  Mr Thompson was therefore justified in acting on the basis of what the respondent said to him on 26 February 
2005. 

8 This brings me to consider more closely the evidence of Mr Thompson about the telephone conversation, which was accepted 
as being reliable by the Commissioner at first instance. The evidence was somewhat deficient in that Mr Thompson was not 
asked in examination-in-chief, and did not say, how the conversation finished.  This would have provided better information on 
what the “state of play” was at that time.  The lack of this evidence has added to the difficulty of assessing whether what the 
respondent said justified his summary dismissal. 

9 However, it is clear from Mr Thompson’s evidence in chief and cross-examination that:- 
(a) The respondent said he wanted to meet to discuss on 1 March 2005, an 

immediate pay rise for himself and two employees, of $20,000 and 
$10,000 respectively, and that he wanted to relocate to Perth by the 
end of the year.  (T123).  It seems clear this meeting was to take place 
in Karratha or Onslow and that Mr Thompson was in Perth at the time 
of the conversation. 

(b) Mr Thompson tried to explain that this did not seem fair, “the business 
wasn’t making too much money, it was only a marginal business in the 
first place” but he would endeavour to get up there as soon as he 
could.  (T123). 

(c) Mr Thompson gave no evidence of anything said by the respondent to 
justify the pay rises sought. 

(d) Mr Thompson suggested a meeting on 9 March 2005.  (T123). 
(e) The appellant responded by saying if Mr Thompson was not there on 

1 March 2005 “none of us are going to turn up for work and that’s it”.  
(T123).  In cross-examination Mr Thompson said the respondent said 
“you will come on the first of March or we will not turn up for work”.  
(T129).  Later in cross-examination, he said the respondent said 
“we’re not going to be working after that”, meaning 1 March 2005.  
(T131). 

(f) Mr Thompson said this was blackmail and not appropriate and in 
response the respondent said “Well if you don’t like it, sack me”.  
(T139).  The respondent shouted when saying this.  Also, as 
Mr Thompson had heard that the respondent made similar comments 
to others in management positions at the appellant in the recent past.  
He did so in Mr Thompson’s opinion because he “expected we didn’t 
have any other options available to us”.  (T139).  This was because of 
the lack of available and appropriately trained personnel. 
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(g) Given the respondent’s previous behaviour this conversation was to 
Mr Thompson the “final straw”.  (T124). 

10 In these circumstances, in my opinion the appellant through Mr Thompson was justified in deciding to summarily dismiss the 
respondent.  His conduct was, overall, sufficiently serious to constitute a repudiation of the contract of employment.  It bore 
this character because of the nature of the conduct (the threatened non performance of an important term of the contract) 
without sufficient justification (unless Mr Thompson met with him and other employees to discuss what appears to have been 
an excessive pay demand, in the north of the State, in 3 days time and when Mr Thompson offered to meet 8 days later than 
this).  Mr Thompson’s response to the conduct was to say it was not appropriate and “blackmail” and the respondent’s reply “if 
you don’t like it sack me” added to the seriousness of the conduct and displayed an attitude inimical to the continuance of the 
contract. 

11 With respect therefore, contrary to what the Commissioner said at [79] of his reasons, in my opinion the respondent did in this 
conversation, repudiate the contract. 

12 Although the appellant had as the Commissioner noted, “tolerated”, “placated” and “appeased” the respondent’s bad 
behaviour in the past, this did not lessen the seriousness of what the respondent did on 26 February 2005.  This is especially so 
given that on 15 December 2004 he was provided with a written warning by e-mail that his attitude was not acceptable and 
would not be tolerated.  The things mentioned in the e-mail included his attitude towards the performance of his contractual 
duties.  Whilst it seems the respondent either did not or threatened not to perform his duties on at least two occasions between 
receipt of this warning and 26 February 2005, and the appellant did not act on these failures to dismiss him, this did not in my 
opinion lessen the currency of the warning or condone what occurred on 26 February 2005.  The warning was after all only 
about 10 weeks old by then. 

13 I respectfully agree with what Smith SC has written about the Commissioner’s reasons on the issue of condonation. 
14 As stated therefore in my opinion the summary dismissal was justified. 
15 I also agree with Beech CC for the reasons he expresses, that the dismissal was not harsh, oppressive or unfair.  Having 

reached this conclusion, it is unnecessary to consider ground of appeal 2, which was about the assessment of compensation. 
16 As indicated by Beech CC, the appropriate orders are that:- 

1. The appeal is upheld. 
2. The decision of the Commission is quashed. 
3. The application to the Commission is dismissed. 

17 A minute of proposed orders will issue in these terms. 
CHIEF COMMISSIONER A R BEECH: 
18 This is an appeal against the decision of the Commission on 24 August 2006 declaring that Mr Mall was unfairly dismissed by 

the respondent and ordering payment to him of compensation and for annual leave.  The appellant, Saybolt Australasia Pty Ltd 
("Saybolt") alleges that the Commission erred in law and that it failed to find on the evidence that Mr Mall’s conduct towards 
Saybolt on 26 February 2005 amounted to conduct that justified his summary dismissal and in the alternative that the 
Commission erred in law in awarding compensation at the rate of two months’ remuneration. 

Background 
19 There is no challenge to the findings of fact by the Commission at first instance.  The Commissioner at first instance resolved 

any conflict in the evidence before him on by accepting the evidence of each of Saybolt’s witnesses over the evidence of 
Mr Mall (Reasons for Decision, paragraph [66]).  It is sufficient for the purposes of the appeal to refer to the relevant facts as 
found by the Commission at first instance. 

20 Saybolt provides personnel for pilotage and surveying on vessels.  Mr Mall was employed as a Marine Consultant and 
commenced employment on 5 April 2002.  He resided in Karratha and performed pilotage and surveying of ships in Dampier 
and Onslow.  He was dismissed summarily on 28 February 2005.  Mr Craig Thompson, the Managing Director and owner of 
Saybolt, wrote to Mr Mall on 28 February 2005 dismissing him (Exhibit A2, AB38).  The Commission at first instance 
accepted the evidence of Mr Thompson saying in so doing that Mr Thompson’s evidence must be "tempered to a degree when 
one reads the respective emails by him to Mr Mall" (at [66]). 

21 The letter of dismissal refers to a telephone conversation between Mr Thompson and Mr Mall two days earlier on Saturday 
26 February where Mr Thompson states that Mr Mall "once again made a number of allegations/demands/threats".  
Mr Thompson reiterated that he did not accept Mr Mall shouting at him and that he was extremely offended by Mr Mall’s 
actions, describing Mr Mall as offensive and causing him considerable stress.  The letter stated that Mr Mall was aware that 
Mr Thompson had terminated or severely reprimanded other employees for allegedly showing disrespect to Mr Mall and that 
was ironic therefore that Mr Mall carried on in exactly that manner against Mr Woollams, Ms Nicols, Mr Silic and now 
Mr Thompson.  Mr Thompson also reiterated that he was still awaiting an apology from Mr Mall for the occasion when Mr 
Mall had told him to "f--- off" some time ago. 

22 Mr Thompson’s letter then moved forward "to the key issues raised on Saturday".  The letter notes that Mr Mall once again 
"asked/pleaded" for Saybolt to sack him, following on from three previous instances during Mr Mall’s discussions with Mr 
Woollams where Mr Mall "yelled and requested the same outcome".  Mr Thompson’s letter notes that there had been four 
separate occasions in the past three weeks or so where Mr Mall had threatened to withdraw his services for pending work, the 
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last of which was stated to Mr Thompson on 26 February "unless the company satisfied his various demands".  Mr Thompson 
noted that this is a situation that an employer cannot tolerate and which he considered to be paramount to blackmail. 

23 Mr Thompson’s letter states that he has found Mr Mall’s general attitude "over the past several months to be most disruptive" 
to both Saybolt and his work colleagues.  Mr Thompson referred to Mr Mall’s "demand" that Mr Thompson visit Karratha on 
Tuesday 1 March as being not acceptable because of Mr Thompson’s other previous confirmed work commitments; 
Mr Thompson offered to visit Karratha on 9 March as a reasonable compromise.  Mr Thompson referred to Mr Mall advising 
Mr Thompson that Mr Mall would not undertake any of his duties until Mr Thompson personally visited Karratha.   

24 Mr Thompson then referred to Mr Mall’s comment to him that Saybolt was putting Mr Mall’s life at risk due to "some paint 
peeling from [Mr Mall’s] car is ridiculous" and that Mr Johnson had requested Mr Mall to have the vehicle inspected and 
obtain a quote to have it fixed.  Mr Thompson referred to this incident as being indicative of Mr Mall’s attitude since he 
commenced with Saybolt.  Mr Thompson stated:- 

"I have endeavoured to understand your difficult personality to the best of my 
ability however have come to the end of the line and will no longer tolerate 
your behaviour.  I have endeavoured to manage this company with an even 
hand taking into consideration everybody’s personality and addressing all 
issues raised. 
You therefore have your wish Milan.  As per clause 7 of your contract of 
employment dated 8th April 2002 we hereby terminate your services effective 
today.  We shall take into account your refusal to attend your duties when 
finalising your termination payment …" 

25 Mr Thompson gave evidence before the Commission at first instance and was cross-examined on that evidence.  
Mr Thompson’s evidence also covered other matters which had occurred.  Mr Mall had been responsible for training Mr Dayo 
to qualify to pilot ships at Onslow.  Prior to Mr Dayo leaving Saybolt, Mr Dayo had completed 30 to 40 voyages and yet had 
not qualified.  Mr Thompson said that Mr Dayo called him regularly complaining of the treatment that he was receiving from 
Mr Mall and a Mr Amaral.  Mr Thompson’s evidence was that for someone of Mr Dayo’s experience, having undertaken that 
number of voyages and not being gazetted is unusual. 

26 Mr Thompson’s evidence was that prior to Mr Dayo, the trainee pilot was Mr Machado.  Mr Thompson says that in June 2003 
he received a call from Mr Mall in which he was very agitated and said that Mr Machado be dismissed immediately.  During 
this conversation Mr Mall told Mr Thompson to "f--- off".  Following this, there had been an exchange of e-mails and 
Mr Mall’s resignation was happily accepted, but subsequently withdrawn after discussions between Mr Mall and Mr Amaral.   

27 Mr Thompson’s evidence was that Mr Machado and Mr Mall would not speak to each other and Mr Mall refused to travel in 
the same vehicle as Mr Machado to and from Onslow which obliged the company to then have two vehicles doing the same 
trip.  It became apparent to Mr Thompson that Mr Mall had no intention of training or even talking to Mr Machado.   

28 Mr Thompson gave evidence regarding allegations that Mr Silic had abused Mr Mall.  Mr Thompson advised that Mr Silic had 
been reprimanded and removed from contact with Mr Mall.  Mr Woollams took up Mr Silic’s previous administrative duties.  
Mr Thompson says that he received a call from Mr Mall advising he was not satisfied with the apology he had received from 
Mr Silic.  Mr Thompson sent an additional e-mail on 16 February 2005 to strengthen the apology because Mr Mall had said 
that without a further apology Mr Mall would withdraw his labour.   Mr Thompson’s e-mail to Mr Mall asked him to accept 
"the company’s sincere apology for this incident and be assured that we have taken the necessary steps to ensure a similar 
situation will not arise in the future …  I look forward to your response re this most serious matter".  Mr Thompson’s evidence 
is that he received an e-mail from Mr Mall indicating that he was looking forward to a more harmonious workforce. 

29 Mr Thompson gave evidence about the call on 26 February 2005 that caused him to dismiss Mr Mall.  He said that he received 
a call from Mr Mall on 26 February 2005 advising that he was speaking on behalf of other employees and that they wanted to 
see Mr Thompson on 1 March to discuss some issues.  Mr Thompson queried this and was advised that Mr Mall required a 
salary increase of $20,000 immediately and to be relocated to Perth by the end of the year.  Mr Mall said that he wanted 
$10,000 for the other two men.  Mr Thompson advised Mr Mall this did not sound fair, that the business was marginal and that 
he would get up to Karratha as soon as possible proposing 9 March as the date for a meeting.  Mr Thompson’s evidence was 
that Mr Mall responded that if Mr Thompson was not in Karratha on 1 March, none of them would be going to work.   

30 Mr Thompson’s evidence is that this exchange "was the catalyst" for him to give up; he had a "guts full".  Mr Thompson said 
that following Mr Amaral’s departure, Mr Mall was "the employee from hell", he was two faced, treacherous and blackmailed 
Mr Thompson.  Mr Thompson says that he put up with a lot of grief but did so as a result of Saybolt’s contract with Onslow 
Salt; without a pilot, Saybolt would be responsible for the cost if vessels were held up.  This led to the letter of termination.   

31 Mr Thompson took into account that Mr Woollams had advised him that on at least three occasions Mr Mall had pleaded with 
Mr Woollams on the telephone to be given the sack stating "if you don’t like it sack me", that Mr Mall was very difficult to 
deal with, would say he would not do certain ships/surveys and request taxis for flights to transport him.  There were a number 
of occasions when Mr Mall would threaten that he was not going to turn up to work and Mr Thompson would make 
arrangements to cover Mr Mall thus doubling up on costs because Mr Thompson would not know whether Mr Mall would turn 
up or not.  Mr Thompson’s evidence was that towards the end, Mr Mall would shout at him every second time that he called 
and Mr Thompson found this to be offensive.  The telephone conversation on 26 February 2005 "was the straw that broke the 
camel’s back". 
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32 The Commission at first instance also had before it the evidence of Mr Woollams, the General Manager of Saybolt.  The 
Commission accepted Mr Woollams’ evidence.  This was to the effect that Mr Mall was a difficult employee, totally unco-
operative putting himself first and never assisting Saybolt.  Mr Woollams spoke of an issue with Mr Mall not wanting to drive 
if it was getting dark.  Mr Mall had advised him that he would not work until he received an apology from Mr Silic.  This issue 
was only resolved when Mr Woollams rang the Australian Maritime Officers Union and asked the union to help resolve the 
issue between its two members Mr Mall and Mr Silic.   

33 Mr Silic also gave evidence and the Commission accepted his evidence.  The Commission found that Mr Silic had spent a 
considerable time with Mr Mall and found Mr Mall to be very difficult to deal with.  Mr Mall would never take into 
consideration the interests of Saybolt or anyone else and was not training anyone to be a backup pilot for Mr Mall.  On 15 
December 2004 Mr Silic sent an e-mail to Mr Mall seeking to address Mr Mall’s allegation that Filipinos received preferential 
treatment and the issue of Mr Mall relocating to Onslow.   Mr Silic says that the last paragraph of the e-mail was a warning to 
Mr Mall stating in part:- 

"Milan in closing we have no option but to issue this email as an official 
warning that your current attitude is not acceptable and will not be tolerated.  
The company is prepared to put all of this behind us and start afresh.  We 
truly hope that you feel the same way and look forward to your full co-
operation and understanding in the future, that we know you are capable of". 

34 The Commission noted that Mr Silic said that he had hoped that the e-mail would give Mr Mall a jolt but that it seemed to have 
the reverse effect.   

The Commission’s Reasons for Decision 
35 The Commission at first instance stated that "it is obvious that Mr Mall was in fact a difficult employee.  The performance of 

Mr Mall as a pilot and marine surveyor is not in question.  [Saybolt] instead challenges Mr Mall’s attitude, behaviour in 
certain respects and his lack of co-operation" ([67] and [68]).  The Commission concluded that Mr Mall only did things his 
own way, made excessive demands and complaints and/or would not reasonably co-operate with his employer ([71]). 

36 The Commission then turned to what it described as the crucial conversation on 26 February 2005 which led to Mr Mall’s 
dismissal.  The Commission accepted Mr Thompson’s recollection of the conversation that he had had enough and that the 
employment relationship had to end.  The Commission identified the "prime question" as whether being the behaviour of 
Mr Mall in the conversation on 26 February 2005 is such that it justified his summary dismissal ([75]).  The Commission 
referred to the Full Bench decision of Portilla v. BHP Billiton Iron Ore Pty Ltd (2005) 85 WAIG 3441 at 3453 which in turn 
referred to North v. Television Corporation Limited (1976) 11 ALR 599 at 600 and Laws v. London Chronicle (Indicator 
Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289; Blyth Chemicals Limited v. Bushnell [1933] 49 CLR 66 at 81; Bruce v. 
AWB Ltd (2000) 100 IR 129 at [15]; and "The Law of Employment", Macken, O’Grady, Sappideen and Warburton (5th edition) 
pages 196-199; Concut Pty Ltd v. Worrell (2000) 75 ALJR 312 and Rankin v. Marine Power International Pty Ltd (2001) 
107 IR 117 at 142.   

37 The Commission accepted that Mr Mall behaved badly but noted however that the respondent never treated this behaviour as 
misconduct, never warned Mr Mall and never told him that his job was in jeopardy, noting that the only warning recorded was 
that mentioned in the e-mail of 15 December 2004 ([77]).  The Commission stated "[t]his behaviour by Mr Mall can be found 
to be unreasonable", that Mr Mall was demanding during the conversation, shouted at Mr Thompson and that Mr Thompson 
found the conversation to be threatening and again that this was not a reasonable approach ([78]).   The Commission noted:- 

“However, each demand could have simply been rejected by Mr Thompson 
and Mr Thompson could have warned Mr Mall about his behaviour.  Indeed it 
would have been appropriate in my view to have given Mr Mall a final 
warning at that time.  In particular, given the developments over the previous 
two or three months.  Mr Mall told Mr Thompson that he would not attend to 
a shop in Onslow on 1 March 2005 if Mr Thompson did not accede to his 
requests.  This is more serious and is not reasonable, but on the evidence of 
the respondent this was not a new threat.  Mr Mall had, only weeks prior to 
that, threatened not to work unless he received an apology for Mr Silic’s 
comments. 
It is clear from Mr Thompson’s evidence that there is no part of that 
conversation which amounts to a repudiation of the contract.  This does not 
condone or lessen the unreasonableness of the behaviour.  However it is clear 
from the evidence of [Saybolt] that Mr Mall’s bad behaviour had previously 
been tolerated, and indeed placated, because it was very difficult to get 
experienced pilots in the North-West.  More specifically, Mr Mall was the only 
gazetted pilot for the Onslow port working for the respondent who resided in 
the North-West … ([78], [79]).” 

38 The Commission noted that the respondent appeased Mr Mall and against that background it was understandable that Mr Mall 
might continue to make demands on his employer.  This did not justify Mr Mall’s behaviour or condone it as being reasonable 
but it does mean that no standard was set for Mr Mall.  It was not the first time that Mr Mall had failed to comply with the 
wishes of his employer, had abused his employer or told his employer that if they did not like it they could sack him ([80]).  



92                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

The Commission noted that Saybolt does not complain about Mr Mall’s performance as a pilot or marine surveyor.  He was 
competent at his job and performed his duties properly.  Mr Mall was not very flexible to the demands of the job and he did not 
respond to a request to pilot a ship when he would have been without duties as the ship he was on was berthed.  The complaint 
is that Mr Mall did not act to advance the interests of the respondent however the Commission noted that Mr Downham, the 
client, seemed to be happy with the services he received from Mr Mall.   

39 The Commission concluded:- 
“… that in the context of this employment relationship, the respondent has not 
discharged their onus to prove that the conduct complained of on 26  
February 2005 was of such a nature that it warranted summary dismissal.  It 
did not constitute a repudiation of the contract by Mr Mall.  Mr Mall had 
made arrangements with Mr Downham that he would attend to the ship on 1 
March 2005.  It appears perhaps that Mr Mall was not being frank with his 
employer.  Mr Mall’s behaviour in that conversation did, in my view, 
constitute behaviour whereby Mr Thompson would have been correct to say 
enough was enough, and to advise Mr Mall that his employment was in 
jeopardy ([84]).” 

40 The Commission concluded it was therefore a case of having to manage the issue properly rather than simply resorting to 
dismissal.  Applying the principles in Miles and Others trading as The Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385, the 
Commission found that Mr Mall was dismissed unfairly. 

The Appeal - Ground 1 
41 Saybolt states that the Commission erred in law in that it failed to find on the evidence that Mr Mall’s conduct towards Saybolt 

on 26 February 2005 amounted to conduct that justified his summary dismissal.  Saybolt says:- 
1.1 [Mr Mall’s] conduct on 26 February 2005 amounted to an 

express intention not to be bound by an essential condition of his 
contract of employment. 

1.2 That express intention was sufficiently serious to warrant 
[Saybolt] accepting the repudiation and terminating the contract 
of employment summarily.   

1.3 [Saybolt] was not bound by law to await the actual breach of the 
essential condition of his contractual obligations.  

42 The Commission at first instance correctly, in my view, identified the tests to be applied.  As noted by the Full Bench in 
Portilla v. BHP Billiton Iron Ore Pty Ltd (op cit) and the references cited in that majority decision, the lawful exercise of the 
power to summarily dismiss depends upon, first, determining whether there has been a breach by the employee of the express 
or implied terms of the contract or a demonstrated intention not to be bound by those terms and secondly, an assessment of 
whether the breach is sufficiently serious to allow summary termination of the contract.   

43 The Commission at first instance, also in my view correctly, identified that the onus in matters of summary dismissal lie upon 
the employer to establish the facts justifying the dismissal which occurred.  If that has been established, the onus then moves to 
the employee to demonstrate why that dismissal was harsh, oppressive or unfair (Shire of Esperance v. Mouritz (1991) 
71 WAIG 891 at 894 (IAC); Max Winkless Pty Ltd v. Bell (1986) 66 WAIG 847 at 848; Pastrycooks Employees, Biscuit 
Makers Employees & Flour & Sugar Goods Workers Union (NSW) v. Gartrell White (1990) 35 IR 70 at 83 and Franklins 
Limited v. Webb (1996) 72 IR 257 at 260).   

44 On the facts as found by the Commission, in the conversation on 26 February 2005 Mr Mall:- 
a. Unreasonably demanded that the Managing Director and owner of the 

company fly to Karratha in three days’ time; 
b. Unreasonably demanded additional salary for himself and for the other 

two men; 
c. Stated that if Mr Thompson did not like it he could sack him; 
d. Shouted at Mr Thompson and Mr Thompson found the conversation to be 

threatening; 
e. Told Mr Thompson he would not attend to a ship due in Onslow on 1 

March 2005 if Mr Thompson did not accede to his demands. 
45 The Commission at first instance stated "it is clear from Mr Thompson’s evidence that there is no part of that conversation 

which amounts to a repudiation of the contract" ([79]).  However, Mr Mall stated to Mr Thompson that he would not go to 
Onslow to attend to a ship unless his demands were met.  Mr Mall was employed as a Marine Consultant (AB28) whose duties 
included undertaking the role of Ship Loader/Load Master for the Dampier Salt contract and undertaking pilotage duties in a 
prompt and professional manner as and when required (AB32).  These are express terms of Mr Mall’s contract of employment.   

46 They are not only express terms; on the evidence before the Commission at first instance those duties are an essential part of 
Mr Mall’s employment.  Mr Mall’s statement to Mr Thompson that he would not go to Onslow on 1 March 2005 to attend to a 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    93 
 

ship that was due shows him "to have disregarded the essential conditions of the contract of service" (North v. Television 
Corporation Limited (op cit) and see too Adami v. Maison De Luxe Limited (1924) 35 CLR 143 per Isaacs ACJ at 153) and 
was "conduct which in respect of important matters was incompatible with the fulfilment of an employee’s duty …" (Blyth 
Chemicals Limited v. Bushnell (op cit)).  It was a demonstrated intention not to be bound by the terms of his contract (Portilla 
v. BHP Billiton Iron Ore Pty Ltd (op cit)).   

47 That conduct alone therefore shows that the Commission at first instance was in error in concluding that no part of Mr Mall’s 
conversation with Mr Thompson on that day amounted to a repudiation of the contract.   

48 The context of the conversation referred to by the Commission does not lessen that repudiation.  Mr Thompson’s evidence 
included that Mr Mall’s threats were getting stronger and stronger (T158) and that Saybolt had had to send others up on more 
than two occasions directly as a result of Mr Mall refusing, or suggesting he wasn’t going to turn up, to work (T161).  The 
evidence that Mr Mall had either threatened not to turn up, or may not have turned up, on earlier occasions cannot alter the fact 
that Mr Mall’s conduct on 26 February 2005 amounted to a repudiation of his contract.  That evidence might go to the fairness 
or unfairness of the dismissal; however, that is a different question. 

49 Nor can Mr Mall’s statement that he would not go to Onslow on 1 March 2005 be viewed in isolation.  It was said in the 
context of a conversation in which Mr Mall shouted and threatened his employer.  Mr Thompson regarded it as abuse even 
though Mr Mall did not swear at him in that conversation (T138).  In the context of Mr Thompson’s evidence regarding 
Mr Mall’s behaviour, the conversation was inevitably destructive of the necessary confidence between employer and employee 
(Blyth Chemicals Limited v. Bushnell (op cit)).  Even though Saybolt had appeased Mr Mall on those earlier occasions when he 
had exhibited such conduct, and could be said to have condoned Mr Mall’s previous conduct, that previous conduct may be 
revived by subsequent misconduct.  That is, as the Commission at first instance noted, previous and waived misconduct may 
be taken into account in determining whether fresh misconduct justifies dismissal (Portilla v. BHP Billiton Iron Ore Pty Ltd 
(op cit)). 

50 I conclude therefore that Ground 1 is made out.  In my view, the Full Bench is able to make its own decision on the merits of 
this case and the matter ought not be remitted to the Commission at first instance for further consideration.   

51 Saybolt having discharged the onus upon it to establish the grounds upon which summary dismissal is justified, the question 
then becomes whether the dismissal was harsh, oppressive or unfair.  That is a conclusion to be reached on the evidence.  It is 
not a question of the legal right of Saybolt to dismiss Mr Mall but whether that legal right has been exercised so harshly or 
oppressively against Mr Mall as to amount to an abuse of that right (see Undercliffe Nursing Home, op cit).  

52 A proper consideration of whether a particular dismissal is harsh, oppressive or unfair should include a consideration of all of 
the relevant circumstances.  As E M Heenan J observed in Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36; 
(2003) 83 WAIG 893 at [72]:-   

“Because there is such a wide variety of factors which may affect any 
individual case, no universal or exhaustive list of the circumstances which 
may constitute harsh, oppressive or unfair dismissal can be given.  Often, 
however, the issue in a particular case will require a consideration of the 
length or quality of the employee's service, the culture of the workplace, the 
prospects for other employment of the individual employee, and the 
employer's treatment of past incidents and of other employees.” 

53 Much therefore depends upon the context which necessarily includes the background prior to the conversation of 26 February 
2005.  Mr Mall performed good work and Mr Downham’s evidence that Mr Mall had conducted himself in an extremely 
professional way (T50) was accepted by the Commission ([66]).  Mr Mall had just short of 3 years’ service.  Saybolt had 
increased his housing allowance in August 2003 and increased his salary in August 2004.   

54 However, Mr Mall had been a difficult employee.  He had shouted at and abused other management employees including 
Mr Thompson.  The email from Mr Silic (AB45) referred to Mr Mall’s “verbal abuse of Erin” and that it was not acceptable.  
Mr Mall had stated on previous occasions that if the company did not like what he was requesting he could be sacked.  There 
had been earlier occasions in the three weeks prior to Mr Thompson’s letter of 28 February 2005 where Mr Mall had 
threatened to withdraw his services for pending work.  His general attitude had been found by Saybolt to be most disruptive to 
both Saybolt and Mr Mall’s work colleagues.   

55 He had shown no indication of improving his behaviour notwithstanding the warning to him contained in the e-mail from 
Mr Silic that his current attitude was not acceptable.  The evidence that Saybolt had previously appeased Mr Mall when he 
exhibited similar conduct on earlier occasions does not mean that Saybolt therefore acts unfairly if on a repeat of that conduct 
in the future it chooses to exercise its legal right to dismiss him. 

56 Mr Stubbs, who appears for Mr Mall, submitted that the warning given to Mr Mall in the e-mail of 15 December 2004 has less 
relevance given that on three occasions after that warning Mr Mall exhibited similar conduct and was not again warned or 
reproached.  However, this submission cannot stand.  The evidence is that Mr Mall was warned that his conduct was 
unacceptable.  That warning was a matter of only five weeks prior to that final conversation with Mr Thompson.  Mr Mall 
simply ignored that warning.  In the circumstances of this case, given the recency of that warning, I consider there was no 
obligation in fairness for Saybolt to once again warn Mr Mall for having exhibited the same conduct for which he had been 
warned five weeks earlier when that conducted was repeated on more than one occasion in breach of the warning.  On the 
evidence, the giving of another warning to Mr Mall would be quite unlikely to have produced a change in Mr Mall’s 
behaviour. 
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57 Indeed, Mr Thompson observed that over time Mr Mall’s threats were becoming stronger and stronger.  In the context of 
Saybolt’s business, the importance to Saybolt of the Onslow Salt contract and the need for reliability on the part of Saybolt, it 
is difficult to conclude that it was unfair for Saybolt to terminate Mr Mall’s employment as it did given his threat not to go to 
Onslow on 1 March 2005.  He was, in the words of Mr Silic, an employee Saybolt could not do business with (T197) and who, 
in the words of Mr Woollams, was totally uncooperative (T235). 

58 On the evidence, Mr Mall’s behaviour was not part of the culture of the workplace.  Mr Mall’s evidence that others has acted 
unacceptably towards him was not accepted by the Commission.  On the contrary, Mr Thompson’s evidence was that he had 
reprimanded one employee and had terminated another for allegedly showing disrespect to Mr Mall himself (T136-138).  Nor 
was it not suggested that Mr Mall’s dismissal was unfair because he would be unable to find alternative employment.   

59 Each case must be judged upon its own facts.  There may be circumstances where the dismissal of an employee for failing to 
attend for work, or foreshadowing an intention not to attend the work at a point in the future, may be unfair (see for example, 
Hall v. General Motors-Holden’s Ltd (1979) 45 FLR 272 at 278/9).  Industrial action by an employee which has resulted in 
dismissal by reason of taking the industrial action may be held by an industrial relations tribunal to be unfair warranting 
reinstatement (Kwinana Construction Group Pty Ltd v. The Electrical Trades Union of Workers (Western Australian Branch), 
Perth (1954) 34 WAIG 51).  That is, however, not the case here.  The issue is Mr Mall’s personal conduct in the telephone 
conversation on 26 February 2005 in the context of his previous personal conduct.  It was conduct about which he had been 
earlier warned and which he showed no sign of improving.  

60 In my view, the evidence does not show that Mr Mall’s dismissal was harsh, oppressive or unfair.  I would accordingly uphold 
the appeal, quash the decision at first instance and order that the application at first instance be dismissed. 

61 It follows that I find it unnecessary to consider Ground 2 of the appeal. 
SENIOR COMMISSIONER J H SMITH: 
62 The relevant facts of this matter are set out in the Chief Commissioner's draft reasons for decision. 
63 The issue central to Ground 1 of the Appeal is whether the conduct of the Respondent on 26 February 2005 amounted to 

conduct that could be said to constitute a repudiation of the contract of employment that justified his summary dismissal.  A 
repudiation will exist when there is a breach of a condition of employment going to the essence of the contract or when one of 
the parties to the contract has evinced an intention through his or her conduct, either expressly or by implication no longer to 
be bound by the contract (Macken, O'Grady, Sappideen and Warburton, Law of Employment (2002, 5th Ed) at 220-221).  The 
test for intention is not subjective depending upon actual intention.  Intention is to be judged by what the innocent party 
reasonably infers from the acts or words of the party who repudiates (Loughridge v Lavery [1969] VR 912 at 923 applied in 
Sargant v Lowndes Lambert Australia Pty Ltd (2001) 81 WAIG 1149).  A wilful refusal to work or to carry out the full range 
of duties will, if sufficiently serious, amount to repudiation. 

64 Common law authorities establish that as a general rule the participation of employees in a strike or other industrial action will 
be regarded as a breach of contract (see Bowes & Partners Ltd v Press [1894] I QB 202, Miles v Wakefield MDC [1987] 1 All 
ER 1089).  In Adami v Maison De Luxe Ltd (1924) 35 CLR 143, Isaacs ACJ at 153 observed:- 

"It is incontestable that any conduct of an employee which is not merely 
inconsistent with some particular obligation involved, and possibly not 
striking at the root of the matter, but which is inconsistent with the relation 
established, is a just cause for the employer's termination of that relation.  
Habitual neglect or a definite refusal of a general kind to pursue the 
employer's lawful policy of business would afford such justification." 

65 However, Keely J in Hall v General Motors-Holden's Ltd (1979) 45 FLR 272 suggested that strike action in all cases may not 
justify instant dismissal.  At 278-279 Keely J observed:- 

"I should perhaps make it clear that I am not expressing the view that any 
failure to work for a few minutes, e.g., because of a late arrival at work, 
would normally result in the employer having the right to summarily dismiss 
the employee.  It would be necessary to consider all of the surrounding 
circumstances, possibly including preceding events and any previous 
warnings given to the employee, in order to determine whether in such a case 
the employer had the right to summarily dismiss.  Nor am I expressing the 
opinion that a deliberate refraining from working will necessarily and in all 
circumstances result in the employer being entitled to summarily dismiss the 
employee.  Factors may exist of such a nature that in all the circumstances the 
right to summarily dismiss does not arise, e.g. a bona fide belief of danger to 
life arising from the proposed work.  Nor am I expressing any opinion as to 
whether an employer has the right to summarily dismiss employees who are  
on strike for a very short time (a period of one hour or half an hour was 
discussed in argument) where that period is specified in advance to the 
employer.  It may be that the right to summarily dismiss would exist in such a 
case, but it is unnecessary for me to express an opinion on that question 
because that is not the factual position before the court in this case." 
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66 In the matter before Keely J the claimant was dismissed for participating in strike action with other employees in support of 
shop stewards who had been dismissed.  A demand was made to the employer that the employees would not work until the 
shop stewards were reinstated.  Keely J held that the summary dismissal was justified as the claimant had disregarded the 
essential conditions of his contract, conducted himself in a way that was inconsistent with his condition of service and with the 
relationship established with his employer. 

67 The action of the Respondent on 26 February 2005, to threaten to refuse to attend work on 1 March 2005 did not constitute an 
actual breach of contract but his actions constituted an anticipatory breach.  An anticipatory breach arises when a party, before 
the day on which he or she is due to perform his of her part, shows by words or conduct that they will not perform it in a vital 
respect when the day comes.  When that occurs the other party is entitled to treat the contract as discharged.  An anticipatory 
breach is generally regarded as a repudiatory breach if it is serious enough (Starke, Seddon and Ellinghaus, Cheshire & Fifoot's 
Law of Contract (1992, 6th Australian Ed) at [2105]-[2106]).  

68 In this matter the question is whether the Commission at first instance erred in holding that having accepted Mr Thompson's 
evidence about the conversation on 26 February 2005 that there was no part of the conversation which amounted to a 
repudiation of the contract.  In my respectful opinion the answer to that question is yes.   

69 The Commissioner at [84] of his reasons for decision held:- 
"I agree with the submission by Mr Stubbs, that in the context of this 
employment relationship, the respondent has not discharged their onus to 
prove that the conduct complained of on 26 February 2005, was of such a 
nature that it warranted summary dismissal.  It did not constitute a 
repudiation of the contract by Mr Mall.  Mr Mall had made arrangements 
with Mr Downham that he would attend to the ship on 1 March 2005.  It 
appears perhaps that Mr Mall was not being frank with his employer.  
Mr Mall's behaviour in that conversation did, in my view, constitute 
behaviour whereby Mr Thompson would have been correct to say enough was 
enough, and to advise Mr Mall that his employment was in jeopardy.  In 
saying this I have weighed into my consideration the circumstances of the 
respondent's business.  They could not afford to have Mr Mall not attend for 
work and have a ship delayed.  However, on previous occasions, and at their 
expense, the respondent had either rostered around Mr Mall or ensured other 
personnel were on hand to cover the contingency of Mr Mall's absence.  It 
was therefore a case of having to manage the issue properly, rather than 
simply resorting to dismissal.  I have also weighed the fact that Mr Thompson 
says the conversation was threatening.  However, the threat was for payment 
and withdrawal of labour.  Part of the abuse was something Mr Thompson 
had heard before." 

70 The Commissioner firstly erred when he took into account the fact that the Respondent had made an arrangement with 
Mr Downham that he would attend to the ship on 1 March 2005 as the fact that the Respondent had done so was irrelevant to 
determining whether one of the parties to the contract has evinced an intention through his or her conduct no longer to be 
bound by the contract.  The test is not subjective (Loughridge v Lavery (op cit)).  Whether the Respondent actually intended to 
carry out his threat to Mr Thompson was irrelevant as the Commission was only required to consider what Mr Thompson 
could reasonably infer from the Respondent's conduct in the conversation on 26 February 2005. 

71 Secondly, in my respectful opinion, the Commissioner's finding that the Respondent's conduct on 26 February 2005 did not 
amount to a repudiation of the contract was coloured by the wrong characterisation of the legal effect of the Respondent's prior 
misconduct and the Appellant's response to that misconduct over the previous months.  At paragraphs [77] and [80] the 
Commissioner held:- 

"The respondent would have the Commission accept that Mr Mall behaved 
badly on many occasions prior to 26 February 2005.  He refused to co-
operate in driving with Mr Machado, driving back from Onslow in the dark, 
relieving Mr Silic, attending to another ship while the ship he had piloted was 
in berth, driving in a car with peeling paint, telling his employer they could 
sack him if they did not like what he was doing, telling his employer to 'fuck 
off', yelling at his employer and so forth.  I accept that Mr Mall behaved 
badly.  However, the respondent never treated this behaviour as misconduct, 
never warned Mr Mall and never told him that his employment was in 
jeopardy.  They simply told him they did not agree with him, or they wanted 
him to co-operate or they wanted him to get on with the work and employment 
relationship.  The only warning recorded was that given by Mr Silic on 
15 December 2004 after Mr Mall had spoken harshly to Ms Nicol. 
… 
The respondent appeased Mr Mall when they provided two cars for 
Mr Machado and him to drive from Karratha to Onslow as Mr Mall would 
not travel with Mr Machado.  They appeased him when they acceded to his 
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demands about a car with peeling paint and when he did not want to drive at 
night.  They did not warn him or take corrective action when he failed to 
cooperate with shift relief for Mr Silic.  They appeased him when he 
complained as to his length of stay in Onslow.  They did not want to loose the 
services of the only pilot in the location who was gazetted for the Onslow port.  
Against this background it is understandable that Mr Mall might continue to 
make demands on his employer.  This comment does not justify Mr Mall's 
behaviour or condone it as being reasonable, but it does mean that no 
standard was set for Mr Mall.  It was not the first time that Mr Mall had failed 
to comply with the wishes of his employer, had abused his employer or had 
told his employer that if they did not like it they could sack him." 

72 The Commissioner regarded the Respondent's past poor behaviour, the fact that the Appellant had on previous occasions either 
rostered around the Respondent or ensured other personnel were on hand to cover his absences and the fact that the 
Respondent had previously abused Mr Thompson, as a basis for finding that the Appellant had not proved the conduct 
complained of on 26 February 2005 was of such a nature to warrant summary dismissal.  In doing so the Commissioner erred 
at law in characterising the past misconduct of the Respondent and the Appellant's response to that misconduct as a factor that 
mitigated against the Appellant's case.  Whilst an assessment of the Respondent's misconduct on 26 February 2005 must be 
assessed by having regard to the whole relationship between the parties including length of employment, past misconduct of 
the employee and the employee's demonstrated ability (see Randall v Aristocrat Leisure Ltd [2004] NSWSC 411 at [449]), and 
it could be argued that the Commissioner did so, the assessment in my view miscarried as the Commissioner failed to take into 
account that the Respondent's past history of misconduct was a matter that could be weighed in favour of a determination that 
the fresh misconduct was sufficiently serious or substantially wrongful conduct so as to constitute an act of repudiation of the 
employment contract.   

73 The fact that serious misconduct has been condoned in the past does not change the character of that misconduct or excuse it.  
In John Lysaght (Aust) Ltd v FIA; Re York (1972) AILR 517 Sheppard J observed:- 

"It is no doubt possible for the company to waive particular acts of 
misconduct that would otherwise justify dismissal without notice.  These 
particular acts could not subsequently be used for this purpose once a 
decision was made not to rely on them.  The act of misconduct however does 
not then disappear and become irrelevant when further misconduct occurs.  It 
remains and makes up the continuing history and record of a man's service.  
That record may always be referred to for the purpose for which the company 
now points to it and the presence of incidents such as I have described will 
always be a relevant factor to be weighed in the balance by an employer when 
he comes to consider whether or not a further breach or other act of 
misconduct should not bring about dismissal."  (Adopted by Ryan J in 
McCasker v Darling Downs Co-op Bacon Association Ltd (1988) 25 IR 107 at 
114 and considered in The Federated Miscellaneous Workers' Union of 
Australia WA Branch v Cat Welfare Society Inc (1991) 71 WAIG 2014.  See 
also Porter v Eltin Underground Operations Pty Ltd and Another (2000) 80 
WAIG 5349 at [122]).”   

74 The Commissioner in this matter in finding that the past conduct of the Respondent was not reasonable, failed to determine 
whether in fact condonation had occurred and failed to apply the principle enunciated by Sheppard J in John Lysaght (Aust) 
Ltd v FIA; Re York (op cit) in that he failed to have regard to the fact that the Appellant was entitled to have regard to the 
Respondent's history of misconduct in determining that the Respondent's conduct on 26 February 2005 "was the straw that 
broke the camel's back".  To the contrary the Commissioner characterised the Respondent's history of misconduct and the 
Appellant's response as a failure of the Appellant to set a standard (of acceptable behaviour) for the Respondent.  The 
circumstances of the employment relationship were that the Respondent held a disproportionate bargaining position as his 
services were essential to the business which made the Appellant reluctant to take disciplinary action against the Respondent 
but instead attempted to obtain his co-operation.  It did not follow, however, that the Appellant could not act on any fresh 
instance of serious misconduct.  In any event the Respondent had prior to 26 February 2005, received a warning in writing that 
verbal abuse and his recalcitrant attitude were not acceptable.  He received this warning on 15 December 2004, when Mr Silic 
sent the Respondent an email in which he informed the Respondent that his attitude was not acceptable and would not be 
tolerated. 

75 I agree with the Chief Commissioner that the Full Bench is able to make its own decision on the merits of this matter, as the 
findings of fact made by the Commission at first instance are not in dispute.  I also agree for the reasons he gives in his draft 
reasons for decision that the Respondent's conduct on 26 February 2005 was repudiatory.  In my view the Respondent's 
conduct was sufficiently serious so as to find the Appellant discharged its onus upon it to justify the basis for the summary 
dismissal.  As the Chief Commissioner sets out in his draft reasons for decision, the dismissal was not harsh, oppressive or 
unfair.   

76 For these reasons I would uphold the appeal, quash the decision at first instance and order that the application at first instance 
be dismissed.  I too do not find it necessary to consider Ground 2 of the appeal. 
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This matter having come on for hearing before the Full Bench on 29 November 2006, and having heard Mr D Jones, 
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CatchWords Industrial Law (WA) - Appeal against orders made by Industrial Magistrate's Court with respect to 
legal costs - Whether appellant frivolously defended the claim - Issues relating to which aspects of the 
respondent's claim were bound to succeed - Correct test to apply to whether proceedings were 
defended frivolously - Effect of appellant's concessions about certain aspects of the claim - Whether 
the Industrial Magistrate erred in his assessment of the totality of evidence relating to the respondent 
being 'in charge of the warehouse or other employees' - Order and directions made by Full Bench - 
Industrial Relations Act 1979 (WA) (as amended), s83(1), s83C(2), s84 - Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977, cl 6(2), cl 18, cl 28 Part III (1)(b), cl 28(2) 

Decision Orders and directions as to submissions to be made as to appropriate orders 
Appearances 
Appellant Mr R Gifford, as agent 
Respondent Mr M Cox (of Counsel), by leave 
 

Reasons for Decision 
THE FULL BENCH: 
The Appeal 
1 This is an appeal instituted under s84 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  The appeal is against 

orders made by the Industrial Magistrate’s Court on 19 July 2006. 
2 The orders made by the Industrial Magistrate’s Court were in the determination of an application made by the respondent 

under s83(1) of the Act for the enforcement of provisions of the Shop and Warehouse (Wholesale and Retail Establishments) 
State Award 1977 (the award).  The terms of the orders are set out below, with the reference to “the respondent” being a 
reference to the present appellant and the reference to “the claimant” being a reference to the present respondent:- 

“1. There is a finding that the Respondent has committed 128 breaches of 
the Award 

2. A penalty is imposed with respect to each breach in the sum of $10.00 
amounting to $1,280.00 which shall be payable to the Claimant. 

3. The Respondent shall pay to the Claimant the sum of $3295.11 being 
the value of the underpayments in consequence of the breaches. 

4. There is a finding that the Respondent frivolously defended the claim. 
5. The Respondent is to pay the Claimant’s costs for the services of a 

legal practitioner fixed at $6,000.00. 
6. The Respondent is to pay to the Claimant the sum of $345.79 being his 

disbursements incurred in bringing this claim.” 
3 The notice of appeal to the Full Bench, filed on 8 August 2006 stated that it was an appeal against order 5 made by the 

Industrial Magistrate’s Court.  At the hearing of the appeal, the appellant’s agent sought leave to amend the notice of appeal so 
that it stated it was an appeal against orders 4 and 5 made by the Industrial Magistrate's Court.  This amendment occasioned no 
prejudice to the respondent and was not opposed by his counsel.  The Full Bench therefore granted leave to amend and 
indicated an order to this effect would be included in the final orders made by the Full Bench in the disposition of the appeal. 

4 The appeal is therefore against the orders made by the Industrial Magistrate's Court with respect to legal costs.  There is no 
appeal against orders 1-3 and 6 of those made by the Industrial Magistrate's Court, involving the finding that the award had 
been breached, the imposition and payment of a penalty, the payment of the value of the underpayments made in breach of the 
award, and the payment of the respondent’s disbursements in bringing the application to the Industrial Magistrate's Court. 

The Costs Jurisdiction 
5 The jurisdiction of the Industrial Magistrate's Court to award costs is set out in s83C of the Act as follows:- 

“83C. Costs of enforcement orders 
(1) Subject to subsection (2), an order under section 83, 83A or 83B 

may be made in any case with or without costs, but in no case 
shall any costs be given against the Registrar, a Deputy Registrar, 
or an Industrial Inspector. 

(2) In proceedings under section 83 or 83B costs shall not be given to 
any party to the proceedings for the services of any legal 
practitioner or agent of that party unless, in the opinion of the 
industrial magistrate’s court, the proceedings have been 
frivolously or vexatiously instituted or defended, as the case 
requires, by the other party.” 
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6 As is apparent from the orders made, the Industrial Magistrate's Court awarded legal costs on the basis that the appellant 
“frivolously defended the claim”.  This finding enlivened the costs jurisdiction contained in s83C of the Act. 

The Grounds of Appeal 
7 The grounds of appeal as set out in a schedule to the notice of appeal are as follows:- 

“1. The learned Industrial Magistrate erred in finding that the defence 
presented on behalf of the respondent was ‘frivolous’, pursuant to 
S.83C of the Industrial Relations Act, in that: 
(a) He incorrectly applied the authoritative test, which although 

variously stated, may be described as whether the nature of 
the defence was ‘so obviously untenable that it could not 
succeed’. 

(b) He gave insufficient weight to the fact that certain claims were 
conceded by the respondent, as an alternative course of action 
to a prior understood settlement of such claims, namely the 
underpayment of a safety net adjustment, and an overtime 
payment. 

(c) In determining that there was no prospect of defending the 
claim relating to the use of the forklift, there was: 
(i) detailed evidence led from the Supervisor of the 

warehouse, and extensive submissions made to the 
proposition relied upon by the Claimant, namely that 
his use of the forklift constituted a ‘substantial’ 
amount of his time, such as to amount to a genuinely 
arguable matter. 

(ii) with respect to the alternative claim relating to the 
application of the Higher Duties clause, an 
understanding, on behalf of the defendant, that such 
issue was not in contention, as it was not addressed in 
the opening of the case by counsel on behalf of the 
Claimant (although it was subsequently raised and 
relied upon), but in any event was an issue open to 
genuine argument. 

(d) In determining that there was little prospect of defending the 
claim relating to the in-charge allowance, whilst evidence was 
not led from the Proprietor of the business, significant 
evidence was led from the Supervisor of the warehouse, who 
made the claim that he was in-charge of the warehouse, rather 
than the Claimant (except for the period of the relocation of 
the warehouse), and significant submissions made, such as to 
amount to a genuinely arguable matter. 

The dismissal of the Order is sought. 
2. In the alternative, in light of the terms of S.83C(2), the awarding of 

legal costs by the Industrial Magistrate, did not appear to be set 
according to the actual charge for such costs, which were to be made 
to the Claimant by the organisation enabling the legal representation, 
namely the Employment Law Centre of WA (Inc.)” 

8 To understand, analyse and determine the grounds of appeal it is necessary to consider the basis of the respondent’s application 
to the Industrial Magistrate's Court and how the substantive application and subsequent application for costs were determined 
by the Court. 

The Proceedings in the Industrial Magistrate’s Court 
9 The respondent’s application was filed with the Industrial Magistrate's Court on 12 October 2005.  The hearing of the 

application occurred on 31 May 2006 and 29 June 2006.  On the first hearing date the respondent gave evidence.  He was the 
only witness who gave evidence in support of the application.  On the second hearing date Mr Simon Emery gave evidence for 
the appellant.  Mr Emery was the store supervisor of the appellant.  He was the only witness who gave evidence for the 
appellant.  At the conclusion of Mr Emery’s evidence, the appellant’s agent and the respondent’s counsel made closing 
submissions.  His Honour then reserved his decision. 

10 The reasons for decision of the Industrial Magistrate's Court were published on 19 July 2006.  The reasons concluded with the 
finding that the respondent’s claim had been made out and therefore he had been underpaid in the amount of $3295.11.  The 
reasons also said that the Industrial Magistrate would hear from the parties as to the appropriate orders. 
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11 On the same day, that is 19 July 2006, the Court convened for this purpose.  At this hearing submissions were made about the 
orders which should be made by the Court, including an application by the respondent’s counsel that an order for costs should 
be made in favour of the respondent.  At the conclusion of this hearing his Honour gave extempore reasons for the making of 
the final orders in the terms set out above, including the costs orders.  These reasons were not published as formal written 
reasons, but are contained in the transcript of the proceedings on 19 July 2006, which was before the Full Bench. 

12 There had been no dispute between the parties that the respondent had been employed by the appellant as a storeman at the 
appellant’s auto parts business situated in Bassendean, Western Australia.  The respondent was initially employed part-time, 
but later moved to full-time employment.  There was no dispute that the period of the respondent’s employment with the 
appellant was from 28 March 2004 until 27 March 2005.  The respondent became a full-time employee on 30 May 2004.  
There was also no dispute that the respondent’s employment by the appellant was covered by the award. 

13 The respondent’s claim was that the award had been breached by the appellant by underpayments made to the respondent in 
contravention of the award on four bases.  The first basis was the failure to pay an award increase in his rate of pay from 4 June 
2004 until 9 July 2004.  The second basis was a failure to pay overtime.  This was based on the contention that the respondent 
ordinarily worked 40 hours per week whereas the ordinary hours of work under the award were 38 hours per week.  It was 
contended that overtime, contrary to the award, had not been paid because of the respondent taking “smoko/comfort breaks”.  
The third basis of the claim was that the respondent had not been paid as a storeman operator grade II which was his 
appropriate classification under the award.  In the alternative the respondent contended that he was entitled to be paid a higher 
duties allowance because of the work he was required to do in operating a forklift and that because the appellant had not kept 
records of the time which the respondent was engaged on such higher grade work, he was entitled to be paid for the whole day 
at the rate prescribed for the highest function performed, pursuant to clause 18 of the award.  The respondent contended that 
this had the effect that he was entitled to be paid the same amount as if he had been paid at the rates applicable to a storeman 
operator grade II.  Fourthly, the respondent claimed he had not been paid an in charge allowance as required by clause 28(2) of 
the award on the basis that he was an employee required to be in charge of a warehouse or other employees. 

The Documents Filed in the Industrial Magistrate’s Court 
14 It is relevant to mention the documents which were filed with the Industrial Magistrate's Court prior to the hearing.  As stated 

the originating claim was filed on 12 October 2005.  The appellant’s response was filed on 3 November 2005.  The response 
accepted the non-payment of the award increase.  The response did not accept liability for payment of overtime as it said that 
the respondent had not provided the grounds upon which the calculations for overtime were made.  The response denied the 
respondent had been employed as a storeman operator grade II.  The response did not refer to the higher duties allowance, 
alternative claim.  With respect to the in charge allowance the response accepted this for a period of four weeks when 
“warehouse renovations had been effected”, but otherwise disputed the claim.  The response said during the four week period 
the respondent was responsible for less than three casual employees and placed in charge of certain operations and tasks 
relating to the overseeing and management of the warehouse. 

15 The respondent then filed a document entitled “Further and Better Particulars of the Claim and an Outline of the Case in 
Support of the Claim” on 14 December 2005.  This document set out the details of the four bases or components of the claim 
which we have referred to in paragraph [13].  Attached to the document was a summary of the claimed underpayments 
totalling $2889.05 and documents which the respondent claimed supported his case. 

16 In response to this document the appellant filed a “Case in Defence of Claim” on 13 January 2006.  The appellant’s position as 
set out in some detail in this document was as follows.  Firstly, the document repeated the appellant’s acknowledgement that 
the award increase had not been paid to the respondent.  Secondly, the document disputed the entitlement of the respondent to 
be paid at the rate of a storeman operator grade II under the award.  The document again did not specifically respond to the 
respondent’s claim, in the alternative, for the higher duties allowance.  Thirdly, the document disputed the in charge allowance, 
save and except to the extent that it had been accepted in the appellant’s response.  Finally, the document disputed the 
entitlement for payment of overtime.  The document acknowledged the respondent had been allowed an unpaid 
“smoko/comfort” break, but said this time was not to be included when calculating the ordinary working hours of the 
respondent as an employee.  The document also said the overtime claim had not been sufficiently quantified by the respondent.   

17 Prior to the hearing there was some correspondence between the parties about the settlement of the respondent’s claim.  In 
particular, offers of settlement were put with respect to the award increase and overtime payment bases of the claim.  These 
aspects of the claim did not however settle before the hearing. 

The Hearing 
18 On the first day of hearing, counsel for the respondent provided the Court with an amended schedule of underpayments which 

totalled $3295.11. 
19 Also at the commencement of the hearing, the respondent’s counsel advised his Honour that a cheque for $495.00 had been 

received from the appellant that morning.  This cheque was said to be in payment of $95.00 for the award increase and $400.00 
for the overtime claim.  Counsel also advised his Honour as to the position regarding previous attempts at settlement.  A letter 
and telephone notes about settlement discussions were received as exhibits by the Court.  Counsel’s position was that these 
components of the claim had not settled.  The respondent’s counsel gave a short opening and then the respondent was called to 
give evidence.  As stated earlier his evidence concluded on that day and then the respondent’s case closed. 

20 On the second day of hearing, 29 June 2006, the appellant’s agent made submissions about witnesses and then made reference 
to the attempted settlement of the award increase and overtime payment issues.  The appellant’s agent advised the Court that 
the cheque for $495.00 had been returned, but also advised that the overtime and award increase claims were not to be 
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contested.  The Court was advised that the award increase amount of $95.00 was due and payable and that an amount of 
overtime was payable in terms of a record of hours which had been put before the Court in a schedule.  The Court was advised 
that the rate to be paid for the overtime was in issue and was dependent upon the storeman operator grade II classification 
issue.  The appellant’s agent stated that the classification issue and the in charge allowance were still in dispute.  The agent 
also referred to the alternate claim for the payment of an hourly allowance and said that this was an “alternate position 
reflected in the award even though that has not been claimed”.  (T90). 

21 The respondent’s counsel, a little later, said that the alternative claim had been contained in the respondent’s particulars which 
he had prepared for himself.  (This was a reference to the document filed on 14 December 2005).  In response, the appellant’s 
agent said that he had not noted that and would have something further to say in answer in relation to that aspect of the claim 
later, but the appellant was “denying the application of the outcome” as contained in the particulars of claim.  (T93). 

22 After some further discussions, Mr Emery was called to give his evidence. 
23 After Mr Emery’s evidence, as stated earlier, closing submissions were then made. 
24 The appellant’s agent made closing submissions about the issue of the respondent’s classification under the award.  The thrust 

of these submissions was that the respondent did not fit within the classification of a storeman operator grade II within the 
award.  The agent then said that:- 

“… it does leave open the prospect that the hourly allowance may be seen as 
to be the entitlement that's available to him and we cannot deny that that 
allowance was not paid.  It was not an allowance the company was familiar 
with and or the obligation to pay that and hence is (sic) was not paid, but is 
now recognised that it clearly is there as an aware (sic – award) right.”  
(T169). 

25 The agent did not clearly say what the consequences of this concession was. 
26 Submissions were then made about the in charge issue.  The agent’s submission was that based on the evidence the respondent 

had been in charge of the warehouse for a six to eight week period only when he was in charge of a relocation of stock within 
an extension of the warehouse. 

27 Counsel for the respondent in his submissions first dealt with the issue of the construction of the storeman operator grade II 
classification in the award.  Counsel then submitted that even if his Honour did not accept these submissions, the entitlement to 
payment of higher rates contained in clause 18 of the award was fatal to the appellant’s opposition to this part of the claim.  It 
was submitted that the application of this clause to the award was fatal to the appellant’s case and that the appellant was 
obliged to pay “the higher amount”.  It was stated again that this had always been the respondent’s case as set out by the 
respondent in his particulars of claim. 

28 Submissions were then made by counsel about the in charge allowance.  It was submitted that the in charge allowance was 
required to be paid for the entire period at different rates depending, as prescribed by the award, on the  number of employees 
the respondent was in charge of.  The respondent’s counsel concluded with a summary of his submissions on each issue. 

29 The appellant’s agent did not make any submissions in reply. 
30 The Industrial Magistrate then reserved his decision. 
The Industrial Magistrate’s First Reasons 
31 In the reasons of the Industrial Magistrate published on 19 July 2006, his Honour quoted from the award.  Although the award 

had not been in dispute during the hearing, it had not been tendered as an exhibit by the parties.  In our opinion, this should 
have occurred so that there was a clear record of the award which the parties had asked the Court to take into account and rule 
upon.   

32 Relevant clauses of the award as quoted in the reasons of his Honour were as follows.  Clause 6(2) of the award defined a 
storeman operator grade II to mean:- 

“… a worker employed as such carrying out the duties of a storeman who is 
substantially required to operate the following mechanical equipment in the 
performance of his duties: 
(a) Ride-on power operated forklift 
…” 

33 His Honour also referred to the entitlement pursuant to clause 28 Part III (1)(b) of the award of the respondent to an amount of 
63 cents per hour for each hour that he was required to operate a ride-on power operated forklift.  His Honour said that when 
operating the forklift in such circumstances the respondent was performing work to which a higher rate applied. 

34 His Honour also said that clause 18 of the award had application to the respondent.  His Honour quoted this clause as follows:- 
“18. - HIGHER DUTIES 

A worker who is required to do work, which is entitled to a higher rate under 
this award, other than that which he or she usually performs shall be entitled 
to payment at the higher rate while so employed.  Provided that where no 
record is kept in the time and wages record of the actual times upon which the 



102                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

worker is engaged on such higher grade work, the worker shall be paid for 
the whole day at the rate prescribed for the highest function performed.” 

35 The entitlement to an in charge allowance was contained in clause 28(2) of the award which was also quoted by his Honour as 
follows:- 

“(2) An employee in (1) - (5) above who is required by the employer to be 
in charge of a shop, store or warehouse or other employees shall be 
paid an in charge allowance for all purposes of the award calculated 
as follows: 
(a) if placed in charge of a shop, store or warehouse with no 

other employees or if placed in charge of less than three other 
employees - 

3.4% of the rate specified in subclause (1) - (5) above, 
as appropriate 

(b) if placed in charge of three or more other employees but less 
than ten other employees - 

6.2% of the rate specified in subclause (1) - (5) above, 
as appropriate 

(c) if placed in charge of ten or more other employees - 
11.2% of the rate specified in subclause (1) - (5) 
above, as appropriate” 

36 In his reasons for decision his Honour also set out relevant background and summarised the evidence given by the respondent 
and Mr Emery. 

37 Then under the heading “Findings” at page 6 of his reasons his Honour said the respondent was in charge of the warehouse 
operations both generally and also with respect to the relocation process.  His Honour said he accepted the respondent’s 
evidence which was supported by the documentary evidence of the respondent.  His Honour said that as a necessary part of the 
performance of his duties the respondent was required to drive a forklift.  His Honour said that he rejected the appellant’s 
contention that the requirement to drive a forklift was incidental to the respondent’s functions.  His Honour said that the 
driving of the forklift was an important and necessary requirement in the execution of the respondent’s duties.  His Honour 
referred to some of the evidence about this and said that he thought the respondent’s evidence was more probable than that 
“portrayed by Mr Emery”.  His Honour said he found Mr Emery’s evidence to be unacceptable, and that his “testimony was 
slanted in such a way as to protect” the appellant’s interest.  His Honour said that although the use of the forklift varied from 
day to day dependent upon the tasks at hand, invariably the use of the forklift by the respondent was significant and not merely 
incidental.  His Honour said that he accepted the respondent’s testimony as to his hours worked and payments received.  His 
Honour accepted the accuracy of the schedule provided on the first day of the hearing. 

38 Under the heading “Determination” his Honour set out three issues which he said required determination following 
concessions made by the appellant.  The first issue was whether the respondent was employed as a storeman operator grade II.  
The second was whether the respondent was required by his employer to be in charge of the warehouse.  The third was whether 
the respondent was required to perform higher duties.  His Honour then quoted clause 6(2) of the award, which we have quoted 
above.  His Honour repeated that he did not accept the appellant’s submission that the use of the forklift did not constitute a 
substantial requirement of employment but rather was incidental thereto.  His Honour said that the respondent was required to 
operate a forklift on an ongoing basis as part of his duties, and that he could not perform his duties without using a forklift.  His 
Honour said that the use of the forklift varied from day to day but it was nevertheless substantial.  His Honour said that this 
was so whether or not the respondent spent more than half his time at work driving a forklift.  His Honour made this point, no 
doubt, because it had been argued by the appellant’s agent during closing submissions that unless the respondent used the 
forklift for more than 50% of his work time, the use of the forklift could not be said to be substantial in accordance with 
clause 6(2) of the award.  His Honour then referred to a number of authorities about the assessment of an employee’s 
classification under an award.  The general thrust of these authorities was that a qualitative assessment of the duties required to 
be performed was necessary.  His Honour then said that in making such an assessment, the respondent was substantially 
required to operate a forklift.  His Honour said that it was something more than incidental to his function.  His Honour said that 
put another way his function as a storeman, as an integral part, required the driving of a forklift.  His Honour said in those 
circumstances it was unnecessary to determine with any specificity the proportion of the respondent’s time as a storeman spent 
operating a forklift.  His Honour said that even if the respondent did spend less than half his time operating the forklift, it did 
not detract from the fact that he was substantially required to operate a forklift to perform his job.  His Honour said he could 
only properly carry out his job by driving a forklift.  His Honour said that there was no question that the respondent was, at the 
material times, a storeman operator grade II as defined in the award and should have been paid as such. 

39 His Honour then said that in any event if he had found against the respondent with respect to the issue of classification, it 
would have been the case that he would have been entitled to recover, pursuant to clause 28 Part III (1)(b) of the award, an 
amount of 63 cents per hour for each hour that he was required to operate a ride-on power operated forklift.  His Honour said 
that when operating the forklift in such circumstances the respondent was performing work to which a higher rate applied.  His 
Honour then quoted clause 18 of the award. 
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40 His Honour then said that given that the appellant did not keep a record of the actual times the respondent worked on higher 
duties, the respondent was entitled to be paid at the higher rate for the whole day.  His Honour said that in this instance the 
respondent would have been entitled to the higher rate for the whole day of each day that he worked. 

41 Although not stated by his Honour, it seems to have been assumed by him that as claimed by the respondent and not disputed 
by the appellant at the hearing, this would result in the payment of an amount equivalent to that if the respondent had been paid 
as a storeman operator grade II for each day. 

42 His Honour then referred to the claim for the in charge allowance and quoted clause 28(2) of the award.  His Honour said that 
as a storeman operator grade II the respondent was an employee to which this clause applied.  His Honour said the respondent 
was appointed by Mr George Chia, the appellant’s principal, to be in charge of warehousing.  His Honour referred to 
documentary evidence in support of this finding.  His Honour said that from appointment until termination the respondent was 
usually in charge of less than three employees except for the relocation period (late August to mid October 2004) when he was 
in charge of more than three but less than ten employees.  His Honour said the documentary evidence overwhelmingly 
established that to be the case.  His Honour said Mr Emery’s role as supervisor did not preclude the respondent from being in 
charge of other employees.  His Honour said that even accepting Mr Emery’s evidence about his role, it did not establish that 
he had an exclusive supervisory role.  His Honour said Mr Emery’s evidence did no more than to establish that he was the 
respondent’s superior.  His Honour said it did not of itself demonstrate that the respondent was not in charge of other 
employees.  His Honour said that on the balance of probabilities he was satisfied that the respondent was at all material times 
employed as a storeman operator grade II who was in charge of other employees. 

43 His Honour then concluded his reasons as earlier indicated. 
The Costs Application 
44 As stated earlier, the application for costs was made orally on 19 July 2006 after the reasons for decision had been published.  

The respondent’s counsel said the application was made on the basis that the defence of the application had no prospects of 
success.  Counsel referred his Honour to authorities on the test to be applied in determining such an application, including 
CFMEU v Perrott (2002) 83 WAIG 17 and General Steel Industries Inc v Commissioner for Railways (NSW) and Others 
(1964) 112 CLR 125 at 129. 

45 In relation to the overtime claim it was submitted it was a simple matter having regard to the terms of the award and an 
employer’s ignorance of the terms of the award was no excuse.  It was said the overtime amount was ultimately conceded but 
not before the respondent was put to considerable expense and inconvenience in relation to it. 

46 With respect to the in charge allowance it was also submitted this was a simple matter having regard to the terms of the award.  
Counsel submitted that on the evidence of Mr Emery the respondent was left largely to his own devices in relation to that 
workshop (sic – warehouse) and was in charge at all times from his full-time appointment of zero to three employees and on 
other occasions more. 

47 In relation to the storeman operator grade II classification or higher duties it was submitted that there was no defence because it 
was submitted as his Honour correctly found “even if the [respondent] could not make out the grade 2 argument, he would 
have got the same sum of money having regard to the provisions for higher duties in relation to which the employer kept no 
records and therefore the [respondent] was entitled to the payment of the higher rate for the whole period”.  (T5). 

48 Counsel then referred to the respondent’s attempts to settle the matter prior to trial. 
49 On the issue of costs, the appellant’s agent submitted they have not engaged in “frivolous conduct”.  It was submitted that at all 

times it was their intention to lead evidence in defence and that the evidence put a “respectable position in terms of the 
company’s position in this matter”.  (T12).  It was submitted the appellant took a particular understanding in the interpretation 
of its award obligations.  It was submitted that it was open to do that and it properly and responsibly defended the claim. 

50 Earlier, in making submissions about the question of penalty, the appellant’s agent mentioned aspects of the appellant’s 
defence.  Relevantly, reference was made to the evidence on the classification issue and whether this had been “substantial” 
use of the forklift.  The appellant’s agent also said that it was “acknowledged that even if your Honour did not make a finding 
in favour of the [respondent] in that regard, that the award still might provide a benefit to him in terms of an hourly allowance 
that was provided and we acknowledge that”.  (T11).  What this meant precisely is unclear. 

51 The respondent’s counsel made submissions in reply on the costs application.  During the course of this his Honour made the 
observation that the higher duties allowance issue had been missed by the appellant.  His Honour said it had been missed and 
only came up late in the day when the respondent’s counsel had pointed out it was in the pleadings.  His Honour said that the 
appellant proceeded on the basis of the classification issue was the issue to be argued and they had forgotten about the higher 
duties issue.  The respondent’s counsel agreed with this proposition. 

The Reasons on the Costs Application 
52 His Honour’s reasons on the costs application are on page 21 of the transcript of the hearing on 19 July 2006.  His Honour said 

that there was no evidence which would “substantiate a vexatious defence of the proceedings”.  His Honour said the only real 
issue was whether the appellant frivolously defended the proceedings. 

53 His Honour then said that “a court can return a finding of frivolous defence of the proceedings if it can be shown that the 
[appellant] really had no basis for the defence of the matter”.  His Honour said that he then accepted the submissions of the 
respondent.  His Honour said:- 
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“I say so because with respect to the overtime that was conceded.  Clearly, 
there was no defence there.  In respect of the under-payment of the award 
increase there was no defence there.” 

54 His Honour then said that in relation to the classification or higher duties allowance basis of the claim “it was one or the other. 
The claim was bound to succeed”.  His Honour said that the “higher duties issue wasn't really considered by the [appellant] 
right up until the end but [sic] reality was that either one or the other was going to succeed and as it happened the 
classification issue succeeded for the [respondent], but in that regard the [appellant] had no particular defence to that matter 
if properly considered with all due respect”. 

55 His Honour said that the only aspect there may have been some basis for defence was on the in charge allowance issue.  His 
Honour said that “even on that issue I found on an evidentiary basis there was simply no basis for the [appellant’s] view 
particularly in view of the evidentiary material before me the … (indistinct) … and so forth ”.  It is reasonable to assume that 
his Honour was here referring to emails from Mr Chia which had been heavily relied on by the respondent and which had been 
mentioned in his Honour’s substantive reasons.  Further reference to the emails will be made later. 

56 His Honour therefore concluded that there ought to be a finding that the appellant frivolously defended the claim.  His Honour 
then said that as a consequence of that the respondent was entitled to the costs for the services of a legal practitioner and costs 
were fixed at the amount of $6000.00.  Earlier, the respondent’s counsel had sought an amount of $6400.00. 

Ground 1(a) 
57 This ground asserts the Industrial Magistrate erred in incorrectly applying the test of whether the proceedings were defended 

frivolously.  The ground asserts the test was whether the nature of the defence was “so obviously untenable that it could not 
succeed”. 

58 As argued, this ground was not so much that the Industrial Magistrate incorrectly applied the test, but instead that the test had 
been misstated.  As set out earlier, the Industrial Magistrate said that the test was whether there is “no basis for the defence of 
the matter”.  The appellant submitted that this was “subtly different” from the test as stated by the Full Bench in CFMEU v 
Perrott, cited above.  In that case, Sharkey P, with whom Scott C agreed, stated:- 

“34 It was frivolously or vexatiously defended if the words of the test laid 
down by Barwick CJ in General Steel Industries Inc v Commissioner 
for Railways (NSW) and Others [1964] 112 CLR 125 at 129 was 
applied.  The test was expressed by His Honour as follows:- 

“…  The test to be applied has been variously expressed:  “so 
obviously untenable that it cannot possibly succeed”; 
“manifestly groundless”; “so manifestly faulty that it does not 
admit of argument”; “discloses a case which the Court is 
satisfied cannot succeed”; “under no possibility can there be 
a good cause of action”; “be manifest that to allow them” (the 
pleadings) “to stand would involve useless expense”.” 

35 The Industrial Appeal Court referred to that judgement in WABLPPU 
v Clarke and Another (1996) 76 WAIG 4 and referred also to 
Transport Workers Union of Australia, Industrial Union of Workers, 
WA Branch v Tip Top Bakeries (1994) 58 IR 22 with approval.” 

59 When questioned as to how the test in CFMEU v Perrott differed from that stated by the Industrial Magistrate, the appellant’s 
agent suggested that the test as stated by the Industrial Magistrate may have been somewhat stricter.  When it was then put to 
the appellant’s agent that if this was correct, it would have favoured rather than gone against the appellant, the appellant’s 
agent accepted this and proceeded no further with ground 1(a).  In our opinion this was appropriate as the ground cannot 
succeed in our opinion. 

60 In our opinion there was no material, if any, difference between the test as stated by the Industrial Magistrate and that set out 
by the Full Bench in CFMEU v Perrott.  The ground is not established. 

Ground 1(b) 
61 In this ground it was asserted that the Industrial Magistrate gave “insufficient weight” to the appellant’s concession of the 

underpayment of the award increase safety net adjustment and the lack of overtime payments.  It was submitted it was 
inappropriate for the Industrial Magistrate to have taken these aspects of the proceedings into account for the purposes of 
determining the costs application because as conceded claims, they had not been defended for the purposes of s83C(2) of the 
Act.  As such, they could not be said to have been frivolously defended. 

62 The appellant referred to what the Industrial Magistrate said about these aspects of the claim, in deciding the costs application.  
This was at page 21 of the transcript on 19 July 2006 which has been quoted above. 

63 In his submissions to the Full Bench the appellant’s agent made reference to the attempts to settle these two aspects of the 
claim.  Some reference to this has been made earlier together with a description of how the claims were treated by the parties 
before and at the hearing of the application. 

64 As stated earlier, the Industrial Magistrate in his reasons set out a test of whether there was “no basis for the defence of the 
matter”.  His Honour then said he agreed with the respondent’s counsel.  He said he did so because with respect to the 
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overtime that was conceded.  In other words his Honour was saying that there was, because the matter was conceded, no basis 
for the defence.  In our opinion this was not an inaccurate statement.  Also, the formal concession did not take place until the 
second day of the hearing.  Up until then the overtime claim had certainly been defended in the documents which had been 
filed with the Court.  Further, although there had been attempts to settle this aspect of the respondent’s claim, settlement had 
not been achieved.  It was therefore not in error for the Court to take into account that there had been at least some defence of 
the proceedings insofar as they included the overtime claim, and that that defence of this claim in this case was frivolous on the 
basis that the breach of award was later conceded. 

65 With respect to the underpayment of the award increase, his Honour said there was “no defence there”.  This statement was 
ambiguous.  It could have meant there was no defence in the sense that this aspect of the claim was not defended.  
Alternatively it could have meant there was no defence in the sense that the claim was not defendable.  In our opinion, on 
balance, his Honour, in the context of his reasons as a whole, meant the latter.  Again in our opinion this was not an inaccurate 
statement.  There was, as the appellant acknowledged from the outset in the documents which were filed with the Court, no 
defence to this aspect of the claim.  Strictly speaking therefore the appellant is correct in saying that as this aspect of the 
proceedings had not been defended, there could have been no frivolous defence and therefore no costs jurisdiction enlivened in 
terms of s83C(2) of the Act.  It is clear however that in awarding costs his Honour was primarily awarding costs for the 
defended two day hearing.  No part of this two day hearing related to the increase in the award, apart from the issue of the 
respondent’s classification.  Accordingly, we do not think it has been established that the Industrial Magistrate made an 
appealable error by his reference to the award increase aspect of the claim. 

66 In our opinion this ground has not been established. 

Ground 1(c) 

67 This ground has been quoted in full earlier.  In its preamble it refers to the defence of “the claim relating to the use of the 
forklift”.  This general description is intended to encompass the component of the respondent’s claim based upon his 
classification as a storeman operator grade II and the alternative claim for the higher duties allowance based upon use of the 
forklift combined with the absence of proper timekeeping records.  The ground then makes separate reference to the storeman 
operator grade II and higher duties aspects of this component of the respondent’s claim. 

68 The written submissions of the appellant with respect to ground 1(c) also treats separately the two aspects of this component of 
the respondent’s claim. 

69 With respect however both the ground and the submissions do not adequately take into account the way in which the Industrial 
Magistrate considered this component of the respondent’s claim for the purpose of the making of the costs order.  The 
Industrial Magistrate said that this component of the claim was “bound to succeed” because it was “one or the other”.  His 
Honour then repeated that “one or the other was going to succeed”.  His Honour also said that the “higher duties issue wasn’t 
really considered by the [appellant] right up until the end”.  His Honour also said that the classification issue had succeeded 
for the respondent and that the appellant had no particular defence to that matter if properly considered. 

70 If the Industrial Magistrate was correct in stating that this component of the respondent’s claim was bound to succeed, on one 
of the two bases relied on by the respondent, then the Industrial Magistrate was entitled to conclude that this component of the 
claim had been frivolously defended.  To succeed in this ground of appeal it is therefore incumbent upon the appellant to 
demonstrate that his Honour’s statement was wrong.  This could only be done if the appellant established that both aspects of 
this part of the claim were not bound to succeed because each of them was defendable upon the case ran by the appellant 
before the Industrial Magistrate's Court. 

71 The focus must be on the case as run before the Industrial Magistrate's Court because of the nature of the decision which the 
Industrial Magistrate made and which is subject to this appeal.  Section 83C(2) of the Act refers to the Industrial Magistrate's 
Court forming an opinion that the “proceedings have been frivolously … defended”.  This focuses the attention of the Industrial 
Magistrate on the basis upon which the proceedings had actually been defended.   In an appeal such as the present the role of 
the Full Bench is to consider whether such an opinion of the Industrial Magistrate's Court has been properly formed. 

72 We mention this in particular because ground 1(c)(ii) and the written submissions of the appellant on this ground refer, at least 
in part, to the way in which the higher duties allowance aspect of the respondent’s claim might have been defended.  This is an 
erroneous approach because, as just stated, the focus on appeal must be upon the costs decision of the Industrial Magistrate 
with respect to the actual defence of the proceedings before the Industrial Magistrate's Court. 

73 As stated above, the appellant to succeed on this ground must establish the Industrial Magistrate erred in deciding that one or 
the other of the bases of this component of the respondent’s claim was bound to succeed.  In our opinion the appellant cannot 
establish this.  This is because at the very least the appellant cannot establish the claim based on the higher duties allowance 
was not, on the way in which the matter proceeded before the Industrial Magistrate, bound to succeed.  We have earlier made 
reference to the way in which this aspect of the claim was referred to in the documents filed before the Industrial Magistrate's 
Court and in the submissions of the agent for the appellant before that Court. 

74 In the appellant’s written submissions, on the appeal it is frankly conceded that:- 

(a) This aspect of the claim was not really considered on behalf of the appellant as their agent had not initially 
recognised it as a matter in contention. 
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(b) In the course of the proceedings before the Industrial Magistrate the appellant effectively conceded that, 
whatever the outcome, the respondent could claim an allowance for operating the forklift, pursuant to 
clause 28 Part III (1)(b) of the award of 63 cents per hour. 

75 With respect to (a) above, the appellant sought to justify this in part because this aspect of the claim had not been mentioned by 
the respondent’s counsel in his short opening of the respondent’s case on 31 May 2006.  As argued by the respondent on the 
appeal however the higher duties aspect of the respondent’s claim should not have been overlooked by the appellant because it 
had been clearly set out in the document filed on 14 December 2005.  It had not been abandoned subsequent to the filing of 
that document and the failure of the respondent’s counsel to mention it during his short opening could not have been taken as 
any such abandonment. 

76 With respect to (b) above, the respondent’s case at trial was that if the higher duties allowance was allowed, for each day, in 
accordance with the award and because of the lack of proper timekeeping records by the appellant, this would result in 
payment to the respondent at the same rate as if he was classified as a storeman operator grade II.  This contention was not 
disputed by the appellant at trial.  Having briefly considered the relevant award rates as put before the Industrial Magistrate we 
have our doubts as to whether the respondent’s assertion was correct.  It seems to us that the payment at the higher duties 
allowance would have resulted in a higher rate of pay than if the respondent had been always paid as a storeman operator 
grade II.  This is immaterial however as it was not raised in the proceedings before the Industrial Magistrate and could provide 
no basis for a claim that the Industrial Magistrate was in error in characterising the defence of this aspect of the claim as 
frivolous. 

77 Given the appellant’s concessions about this aspect of the claim at trial it was, in our opinion, bound to succeed.  This meant 
that the respondent’s claim that he had not been paid in accordance with the award either because of his wrong classification or 
because of the failure to pay the higher duties allowance was bound to succeed.  Any defence of this component of the claim 
therefore could properly be characterised as frivolous.   

78 It is unnecessary therefore to consider the appellant’s contention that the defence of the classification issue was not frivolous.   

79 The Industrial Magistrate therefore did not err in his conclusion on this component of the respondent’s claim for costs and this 
ground of appeal is not in our opinion established. 

Ground 1(d) 

80 In substance this ground argues that on the basis of the evidence of Mr Emery the defence to the claim for non payment of the 
in charge allowance was arguable.  The ground refers to the claim of Mr Emery that he was “in-charge of the warehouse, 
rather than the [respondent] (except for the period of the relocation of the warehouse)”. 

81 The Industrial Magistrate in his reasons on the costs application said that he found “on an evidentiary basis there was simply 
no basis for the [appellant’s] view” on this component of the claim.  Therefore the defence of this component of the claim was 
frivolous.  We do not find the Industrial Magistrate’s reasons to be very clear.  If the Industrial Magistrate meant that because 
he had preferred the evidence of the respondent to that of Mr Emery, there was no basis upon which to defend this component 
of the claim, we think there would be some difficulty with this conclusion.  We do not think that a defence can be said to be 
doomed to fail simply because after hearing all of the evidence an Industrial Magistrate prefers the evidence in support of a 
claim to that in support of its defence.  (See by analogy Hatchett v Bowater Tutt Industries Pty Ltd (No 2) (1991) 28 FCR 324).  
If however the Industrial Magistrate meant that even taking the evidence of Mr Emery at its highest, it could not have 
supported the defence of this component of the claim, then in our opinion the Industrial Magistrate would not have been in 
error in concluding that this component of the claim had been frivolously defended. 

82 We have earlier referred to the comments and findings made by the Industrial Magistrate in his primary reasons about the 
evidence of Mr Emery. 

83 The respondent was entitled to be paid the in charge allowance under clause 28(2) of the award if he was required by the 
appellant to be in charge of the warehouse or other employees.  At page 6 of his reasons the Industrial Magistrate found the 
respondent was in charge of the warehouse operations both generally and also with respect to the relocation process. 

84 On page 8 of his reasons when setting out the three issues for determination, the Industrial Magistrate posed as one of the 
questions, whether the respondent was required to be in charge of the warehouse.  In considering this issue on page 12 of his 
reasons the Industrial Magistrate said the respondent was appointed by Mr Chia to be in charge of warehousing.  His Honour 
said there was no issue about the fact the respondent was in charge during the warehouse extension, refit and relocation.  His 
Honour said a consideration of the rosters and the respondent’s evidence reflected that he had responsibility for and was in 
charge of employees throughout and particularly during the relocation period.  His Honour accepted that from appointment to 
termination the respondent was usually in charge of less than three employees, except for the relocation period when he was in 
charge of more than three but less than ten employees.  His Honour found that Mr Emery’s role as supervisor did not preclude 
the respondent from being in charge of other employees.  His Honour said that even accepting Mr Emery’s evidence about his 
role it did not establish he had an exclusive supervisory role.  His Honour said the evidence did no more than to establish he 
was the respondent’s superior.  His Honour said this did not of itself demonstrate the respondent was not in charge of other 
employees. 
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85 His Honour then concluded that he was satisfied on balance that the respondent was employed as a storeman operator grade II 
who was in charge of other employees.  On this basis his Honour said the respondent should have been paid an in charge 
allowance.  The conclusion of his Honour that the respondent was in charge of other employees is somewhat different from the 
question which the Industrial Magistrate posed for himself as referred to earlier; which was whether the respondent was 
required to be in charge of the warehouse.  As stated earlier however the in charge allowance was payable in accordance with 
the award if the respondent was required to be in charge of a warehouse or other employees. 

86 In this appeal it is relevant to focus upon the conclusions reached by the Industrial Magistrate.  It is unclear however if the 
Industrial Magistrate found the respondent to be in charge of the warehouse, other employees or both.  In our opinion, the 
preferable view, based on the reasons as a whole, is that both findings were made. 

87 To determine this ground of appeal it is necessary in our opinion to consider the evidence of Mr Emery to see whether it could, 
if accepted, lead to the conclusion that the respondent was not in charge of other employees or the warehouse.  To this end we 
have read the transcript of the evidence of Mr Emery in its entirety.  We make the following points about Mr Emery’s 
evidence, on the issue of whether the respondent was in charge of other employees or the warehouse:- 

(a) In examination in chief Mr Emery described himself as the warehouse supervisor.  (T98). 

(b) Mr Emery described the respondent as being employed in the warehouse.  (T99). 

(c) As to his (Mr Emery’s) duties he said that he arranged staff to come in to help to locate stock, arranged 
containers when they came in, when to pick up, the delivery, unloading, where parts can be located, sorting 
out of parts, and damaged stock.  (T99). 

(d) The location of Mr Emery’s desk was in a position where he could keep an eye on the warehouse.  (T100). 

(e) With respect to the warehouse Mr Emery said he made sure parts were put away, containers were emptied, 
everything was labelled correctly.  (T100). 

(f) Mr Emery said he supervised the staff in the warehouse including who is going out on the road, who is 
staying in the workshop.  Whilst the respondent was employed Mr Emery said he would go down to the 
warehouse now and again to check on what was going on down the back.  (T100). 

(g) Mr Emery agreed he exercised a supervisory role and that the respondent reported to him sometimes.  
(T101). 

(h) Mr Emery said that either he or Mr Chia arranged for casual employees to assist in the warehouse.  (T102-
103). 

(i) When asked whether he understood that the respondent was in charge of the warehouse, Mr Emery said all 
he knew was that he was in charge of relocating the stock.  Outside of the relocation period Mr Emery said 
the respondent was the person who located the items.  He said stock came in, the respondent put it in the 
right spot and put it in the computer where it was located.  Mr Emery said he did not take this to mean the 
respondent was in charge.  Nor did the fact that he had to open the warehouse mean that he was in charge.  
(T103). 

(j) Mr Emery accepted that there were other people working “out the back” with the respondent.  Mr Emery 
said that as the respondent was the person determining where the stock would go, those assisting him would 
ask him where he wanted the stock.  (T105). 

(k) Mr Emery said that during the relocation period he still had control over the staff and if “I needed them I 
could still pull them out and do something else if I needed”.  (T107). 

(l) In cross-examination Mr Emery said that he was the 2IC, under Mr Chia, of the appellant’s business.  
(T124-125). 

(m) It was put to Mr Emery that he did not supervise the respondent in the warehouse and Mr Emery answered 
he was not there all of the time.  Mr Emery said he would go down the back and check on stock and 
sometimes the respondent asked him to check on stock.  (T127). 

(n) Mr Emery said he spent more than half his time in the warehouse, picking up parts, sorting out drivers, 
sorting out their run.  (T133). 

(o) Mr Emery said that if Mr Chia was away he could change the rosters.  (T135). 

(p) With reference to emails sent by Mr Chia which referred to the respondent being in charge of warehousing, 
Mr Emery said in effect he thought this applied to relocating stock in the warehouse.  (T137). 

(q) When asked whether two groups of employees referred to as Team A and Team B were under the 
respondent’s supervision, Mr Emery is recorded as having given the answer, “Well, I don't - - if it was said 
but I don't know how you can - - by reading it ...(indistinct)... just if there's a group of people”.  Mr Emery 
accepted that he had difficulty understanding exactly what Mr Chia’s intent was from the email.  (T137). 
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(r) Mr Emery did not accept that effectively the email said the respondent was in charge.  Mr Emery said the 
respondent was in charge of “doing the location, making sure everything put into stock”.  (T138). 

(s) Mr Emery accepted that during the time of the respondent’s employment, the respondent complained at 
times to him about the staff he was working with.  He also accepted that Mr Chia maybe once spoke to him 
about problems the respondent was having with staff.  It was put to Mr Emery that the respondent was 
“complaining about his subordinate [sic]; the people who have to take instructions from him, wasn't he?”  
Mr Emery answered “That’s correct”.  Mr Emery also accepted that most of the time the respondent went 
directly to Mr Chia to sort out problems.  (T139). 

(t) It was put to Mr Emery that most of the time he would not take it upon himself to discipline or reprimand 
employees.  Mr Emery answered that he did not see what was going on at times so it was a bit hard.  He said 
he was not supervising all of the time.  (T140). 

(u) Mr Emery accepted that extra staff were put on for the relocation.  (T141). 

(v) Mr Emery accepted that his supervisory in charge role meant arranging staff, containers, pallecons, pick up, 
unloading, where parts were located, claims for damaged stock.  (T142). 

(w) Mr Emery accepted that the respondent did not report to him but might occasionally come to see him to ask 
where something was located.  (T143). 

(x) Mr Emery accepted that the respondent had assistants.  Mr Emery said “We always make sure we had 
somebody helping [the respondent] - - always make sure there was somebody helping”.  It was put to 
Mr Emery that the respondent supervised these assistants.  Mr Emery answered “Yes. Well, help him do the 
job, yes”.  (T144). 

(y) In re-examination Mr Emery said if the respondent needed advice he would come to see him on “how to 
put the shelving or where to put stock or how to do certain things.  How to do a certain print-out”.  
Mr Emery said that the respondent would also consult with Mr Chia.  (T151). 

(z) Mr Emery said his supervision of the respondent did not involve standing over him but “maybe sometimes 
walk down the back see what was going on, see how progress was and report on the progress”.  (T152). 

88 It can be seen that the evidence of Mr Emery was not consistent on the issue of whether the respondent was in charge of the 
warehouse or other employees.  It was certainly open to the Industrial Magistrate to reach the conclusions he did about 
Mr Emery’s evidence.  The present issue however is whether taken at its highest, the evidence of Mr Emery was incapable of 
supporting a conclusion that the respondent was not in charge of the warehouse or other employees.  Mr Emery made some 
concessions about the supervisory role of the respondent with respect to other employees in the warehouse.  (For example (s) 
and (x) above; although the reference to assistants does not necessarily mean the respondent supervised them).  However, there 
was other evidence given by Mr Emery which did not contain the concessions and suggested the respondent did not, other than 
during the period of relocation, supervise other employees or the warehouse.  (For example (a), (c), (d), (f), (k) and (n) above).  
This evidence was to the effect that Mr Emery remained in charge of the warehouse and the employees working there.  If the 
Industrial Magistrate had chosen to accept this evidence of Mr Emery, despite the concessions he made at other times in his 
evidence, his Honour could have found in favour of the appellant with respect to the in charge component of the respondent’s 
claim. 

89 In our opinion this remains so even when one has regard to the emails which influenced the Industrial Magistrate's decision.  
An email dated 17 July 2004 sent to employees of the appellant contained a message to “Tony” (the respondent) and “Shaun”.  
The email was from Mr Chia.  The email referred to the need to advise management if people were “interrupting or creating 
irregularities in your operations”.  The email said that if they did not do this then “you are to be blamed as warehousing is 
your responsibility”.  Although the email is of significance in proof of the respondent’s in charge allowance claim, in our 
opinion it is not so overwhelming so as to mean that the evidence of Mr Emery, referred to earlier, if accepted, was incapable 
of establishing a defence to that component of the respondent’s claim.  Emails dated 20 August 2004 and 19 September 2004 
referred respectively to the respondent being the person in charge of the relocation of the warehouse and being the person in 
charge of warehousing.  These emails were not however inconsistent with the appellant’s defence that the respondent was in 
charge of the warehouse during the relocation period.  Other emails from Mr Chia dated 24 October 2004 and 1 November 
2004 referring to the respondent and an “assistant” again did not have the effect in our opinion that the evidence of Mr Emery 
was incapable of sustaining the appellant’s defence to this component of the respondent’s claim.  The same may be said for an 
email from Mr Chia to the respondent dated 16 November 2004 which refers to Mr Chia having spoken “to the boys here to 
give you their full support when doing tasks with you”.  Again the reference to assistants and giving support in these emails 
does not necessarily imply supervision. 

90 It follows from what we have said earlier that in our opinion this ground of appeal has been established.  This is because we 
think the Industrial Magistrate erred in finding this component of the respondent’s claim was defended frivolously.  The 
resolution of the claim depended upon an assessment of the totality of the evidence of Mr Emery, the respondent and the 
documentary evidence.  The defence, based on at least some parts of Mr Emery’s evidence was not manifestly groundless or 
doomed to fail.  We will later give consideration to what impact this has upon the orders made by the Industrial Magistrate's 
Court and the orders which should be made on appeal. 
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Ground 2 

91 During the hearing of the appeal the appellant’s agent said that this ground was not pursued with vigour, although it was not 
abandoned.  No oral submissions were made in support of the ground with the appellant’s agent content to rely on his brief 
written submissions in support of the ground.  The written submissions assert that the respondent was represented by counsel, 
not directly but via the organisation known as the Employment Law Centre of WA (Inc).  The submissions asserted the 
respondent’s counsel was engaged by that organisation.  It was submitted that counsel’s costs constituted $6000.00.  It was 
then said that because counsel was engaged by the Employment Law Centre of WA (Inc) it is presumed that he would bill that 
organisation.  The submissions said that whether the Employment Law Centre of WA (Inc) will bill the respondent in the same 
amount was not known.  It was said that that figure was the relevant figure in terms of the operation of s83C(2) of the Act, 
namely the legal costs incurred by the respondent as a party.  It was submitted that the Industrial Magistrate erred to the extent 
that he did not properly establish the nature of the costs to be incurred by the respondent himself. 

92 When making the application for costs before the Industrial Magistrate the respondent’s counsel sought “payment of my costs 
on the basis that the application was defended frivolously and vexatiously”.  Later by reference to an earlier decision of the 
Court, counsel quantified the costs sought as being $6400.00.  As stated earlier the order made was that the appellant pay the 
respondent’s costs “for the service of a legal practitioner” fixed at $6000.00.  In his reasons in determining the costs 
application his Honour said that $6000.00 was “an appropriate sum having regard to the nature and the complexity of the 
issues before me”.  The issues raised by the appellant in their written submissions on this ground were not raised before the 
Industrial Magistrate.  In our opinion the Industrial Magistrate was entitled to rely on the statements made by counsel to him 
and award costs in the amount fixed.  The statements made by the respondent’s counsel contained the implied representation 
that, in the terms of s83C(2) of the Act, $6,400.00 was the respondent’s “costs …for the services of” a “legal practitioner”.  
This was as stated not questioned by the appellant’s agent at the time and in our opinion it is now too late to assert that the 
Industrial Magistrate erred in the manner suggested in this ground. 

93 In our opinion this ground has not been established. 

Conclusion - Orders 

94 As set out above the only ground of appeal we think has been established is ground 1(d).  In our opinion the Industrial 
Magistrate erred in finding the defence of the claim for non payment of the in charge allowance was frivolous.  At the hearing 
of the appeal the parties did not make clear submissions on what orders should be made if the Full Bench reached a conclusion 
such as this.  In our opinion the parties should now make written submissions on the orders they submit should be made by the 
Full Bench. 

95 There is an issue as to whether the Industrial Magistrate was empowered to make a legal costs order if he found that part of the 
defence to the proceedings was not frivolous, as we think he ought to have.  Section 83C(2) refers to “the proceedings” being 
frivolously defended, not a part of the proceedings.  It may be therefore that unless the present proceedings as a whole were 
frivolously defended, the Industrial Magistrate was not empowered to make a legal costs order.  This possibility is supported 
by the reasons of Madgwick J in CEEEIPPASU v Western Australian Specialty Alloys Pty Ltd, IRCA, WI 550 of 1994, Case 
950571, 12 October 1995.  His Honour there considered s347(1) of the former Industrial Relations Act 1988 (Cth), which had 
provided: “A party to a proceeding (including an appeal) in a matter arising under this Act shall not be ordered to pay costs 
incurred by any other party to the proceeding unless the first mentioned party instituted the proceeding vexatiously or without 
reasonable cause”.  In that case, all but one of a number of claims made was withdrawn after argument on the hearing of a 
notice of motion to strike them out on the basis of an absence of jurisdiction or no reasonable cause of action.  His Honour 
decided that he could not make an order for a portion of the costs of the proceedings.  His Honour said that the court did not 
have “power to order costs … essentially because it cannot be said that the entire proceeding, as distinct from separate claims 
within it, was brought without reasonable cause …”.  His Honour accepted the statement by Gray J in Bostik (Aust) Pty Ltd v 
Gorgevski (No 2) (1992) 36 FCR 439 at 445, that there “is no warrant in section 347 for treating several claims brought 
together in the one proceeding as if they were separate proceedings.” 

96 On the other hand in Perrott, cited above, Sharkey P, in considering what was then s83(3) of the Act (the predecessor to s83C) 
at paragraph [37] (k) said it would be wrong to deny costs on the basis that 1 out of 53 claims had not been successful.  His 
Honour did not however consider in any detail the meaning of the section, nor was there a consideration of the Commonwealth 
authorities cited above.  If the conclusion reached in Perrot is to be followed with respect to s83C(2) however, the Industrial 
Magistrate’s Court could have ordered costs for the components of the claim which were frivolously defended.  If so, it would 
be now be open to the Full Bench to vary the orders made by the Industrial Magistrate’s Court including the amount of the 
costs order.  If either party submits this can and should occur, they should in the written submissions to be made, as referred to 
below, specify in what way and on what basis of law and fact the Full Bench should vary the orders. 

97 The appellant should file and serve written submissions on the orders to be made by the Full Bench within 7 days and the 
respondent should file written submissions in reply within 7 days after receipt of the appellant’s written submission.  A minute 
of proposed orders will issue to this effect.  If either party considers that a different course should be taken then, within the 
time which they will be permitted for indicating a desire to speak to the minute, they may make written submissions on what 
course they submit should take place. 
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Decision Order and directions as to submissions to be made as to appropriate orders 
Appearances 
Appellant Mr R Gifford, as agent 
Respondent Mr M Cox (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 17 November 2006, and having heard Mr R 
Gifford, as agent, on behalf of the appellant, and Mr M Cox (of Counsel), by leave, on behalf of the respondent, and 
reasons for decision having been delivered on 1 December 2006, it is this day, 6 December 2006, ordered that:- 

1. The appellant shall file and serve written submissions on the orders to 
be made by the Full Bench within 7 days. 

2. The respondent shall file and serve written submissions in reply within 
7 days after receipt of the appellant’s written submissions.   

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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CatchWords Industrial Law (WA) - Appeal against decision of Industrial Magistrate's Court - Application pursuant 
to s83 of the Industrial Relations Act 1979 (WA) (as amended) for enforcement of the Restaurant, 
Tearoom and Catering Workers' Award, 1979 - Alleged failure to comply with award by appellant in 
non-payment to respondent of correct wages and allowances prescribed by award - Whether award 
classification applied to the employment of the respondent - Consideration of the substantial nature of 
the respondent's employment and purpose of it - Whether the higher duties clause of the award 
applied - Appeal upheld – Industrial Relations Act 1979 (WA) (as amended), s7, s37, s83, s84 - 
Restaurant, Tearoom and Catering Workers’ Award, 1979, cl 4, cl 6, cl 11, cl 21, cl 25 

Decision Orders and directions as to submissions to be made as to appropriate orders 
Appearances 
Appellant Mr D Johnston, as agent 
Respondent Mr G McCorry, as agent 
 

Reasons for Decision 
THE ACTING PRESIDENT: 
The Appeal 
1 This is an appeal instituted under s84 of the Industrial Relations Act 1979 (WA) (as amended) (the Act).  It is an appeal against 

a decision of the Industrial Magistrate's Court made on 31 August 2006. 
2 The decision made by the Industrial Magistrate's Court was the determination of the respondent’s application under s83 of the 

Act for the enforcement of the Restaurant, Tearoom and Catering Workers’ Award, 1979 (the award).  (This application was 
No M 153 of 2005).  The respondent alleged the appellant had failed to comply with the award in that it had failed to pay the 
respondent the correct wages and allowances prescribed by the award.  The respondent sought the payment of the amount she 
was underpaid, “pre-judgment interest”, a penalty for the breach of the award and disbursement costs. 

3 The application was opposed by the appellant, whose primary position at the hearing at first instance was that there had been 
no breach of the award because the respondent’s employment with the appellant was not covered by the award. 

4 The application was heard together with application No M 152 of 2005.  This was also an application by the respondent, 
seeking similar orders for similar contraventions of the award.  The respondent in application No M 152 of 2005 was 
Spring 99 Pty Ltd (Spring 99).  Spring 99 and the appellant had common directors and some common employees.  The 
appellant operated a restaurant known as Terrazza Nedlands.  Spring 99 operated a restaurant known as Terrazza Applecross.  
The respondent had been employed by both the appellant and Spring 99 at Terrazza Nedlands and Terrazza Applecross 
respectively.  The appeal is only concerned with the orders made in favour of the respondent in application No M 153 of 2005 
involving her employment at Terrazza Nedlands. 

5 The order appealed against was in the following terms:- 
“1. The Respondent shall pay to the Claimant the sum of $4571.18 plus 

interest thereon fixed at $309.75. 
2. A penalty of $750.00 is imposed upon the Respondent for its breach of 

the award which shall be paid to the Claimant. 
3. The Respondent shall pay to the Claimant the sum of $72.00 being the 

disbursements incurred by the Claimant in the matter but the 
Claimant’s claim for costs is otherwise dismissed.” 

6 The reasons for decision of the Industrial Magistrate had been published on 2 August 2006. 
The Hearing 
7 The hearing of applications M 152 and M 153 of 2005 took place on 1 June 2006 and 13 July 2006.  On the first day of the 

hearing the evidence was completed and the appellant’s agent made his closing submissions.  On the second day the 
respondent’s agent made his closing submissions.  The respondent gave evidence in support of her applications and evidence 
was given on her behalf by Mr Christopher Bergin and Mr Adam Pearce.  Both Mr Bergin and Mr Pearce had been employees 
of the appellant at Terrazza Nedlands during the period in which the respondent was employed.  The only witness who gave 
evidence for the appellant was Mr Bradley Treasure who described himself as being the corporate manager of the “Terrazza 
Group”. 

Factual Background 
8 The respondent’s employment with the appellant commenced in May 2004 and ceased in March 2005.  Her employment with 

Spring 99 at Terrazza Applecross commenced in August 2002 and also ceased in March 2005. 
9 The respondent’s employment with Spring 99 at Terrazza Applecross was initially as a casual waitperson.  About six months 

after her commencement at Terrazza Applecross the respondent was given more responsibility.  This included her being given 
a manager’s code which permitted her to give discounts and void the till.  She also then took table bookings, greeted patrons, 
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attended to walk in customers, allocated customers to their tables, assisted other staff and waited upon customers in a busy 
section of the restaurant. 

10 The respondent’s employment at Terrazza Nedlands followed a discussion with Mr Treasure, Mr Oscar Lazuardi and 
Mr Jonathon Lazuardi at Terrazza Nedlands.  The Lazaurdis were described as being the owners of the business.  During this 
discussion the respondent was offered the position of supervisor at Terrazza Nedlands which was accepted.  The respondent 
commenced working in this position in May 2004.  The respondent’s evidence, which was accepted by the Industrial 
Magistrate, was that she was in May 2004 also appointed and commenced working as the supervisor in Terrazza Applecross. 

11 Relevant to the appeal, the respondent contended that she was entitled to be paid under the award at the rate applicable to a 
Food and Beverage Supervisor.  This was because she was either engaged in this classification in the award, or alternatively, 
although she did not have the appropriate level of training to be classified as a Food and Beverage Supervisor, she performed 
the duties of a supervisor and was therefore entitled to be paid as such in accordance with the higher duties clause 25 of the 
award.  

The Award 
12 For the purposes of determining the appeal, the following clauses of the award are relevant.  The area clause 3 provides that 

the award shall have effect throughout the State of Western Australia. 
13 Clause 4, the scope clause provides that:- 

“4. - SCOPE 
This Award shall apply to all workers employed in the callings described in 
Clause 21 of this award, in Restaurants and/or Tearooms and/or Catering 
Establishments and/or by Catering Contractors, as defined in Clause 6 of this 
Award.” 

14 Clause 6 of the award contains a number of definitions.  It contains a definition of “Restaurant and/or Tearoom”.  It was not in 
dispute on the appeal that Terrazza Nedlands came within the definition of a restaurant and/or tearoom.   

15 Clause 6(3)-(7) provides definitions of Food and Beverage Attendants Grades 1-4 and also a Food and Beverage Supervisor in 
the following terms:- 

“(3) Food and Beverage Attendant Grade 1 means an employee who is 
engaged in any of the following: 
(a) picking up glasses; 
(b) emptying ashtrays; 
(c) general assistance to food and beverage attendants of a higher 

grade not including service to customers; 
(d) removing food plates; 
(e) setting and/or wiping down tables; 
(f) cleaning and tidying of associated areas. 

(4) Food and Beverage Attendant Grade 2 means an employee who has 
not achieved the appropriate level of training and who is engaged in 
any of the following: 
(a) supplying, dispensing or mixing of liquor including the sale of 

liquor from the bottle department; 
(b) assisting in the cellar or bottle department; 
(c) undertaking general waiting duties of both food and/or beverage 

including cleaning of tables; 
(d) receipt of monies; 
(e) attending a snack bar; 
(f) engaged on delivery duties. 

(5) Food and Beverage Attendant Grade 3 means an employee who has 
the appropriate level of training and is engaged in any of the 
following: 
(a) supplying, dispensing or mixing of liquor including the sale of 

liquor from the bottle department; 
(b) assisting in the cellar or bottle department, where duties could 

include working up to four hours per day (averaged over the 
relevant work cycle) in the cellar without supervision; 

(c) undertaking general waiting duties of both food and liquor 
including cleaning of tables; 
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(d) receipt and dispensing of monies; 
(e) engaged on delivery duties; or 
(f) in addition to the tasks performed by a food and beverage 

attendant grade 2 the employee is also involved in: 
(i) the operation of a mechanical lifting device; or 
(ii) attending a wagering (e.g.  TAB) terminal, electronic 

gaming terminal or similar terminal. 
(g) and/or means an employee who is engaged in any of the 

following: 
(i) full control of a cellar or liquor store (including the 

receipt, delivery and recording of goods within such an 
area); 

(ii) mixing a range of sophisticated drinks; 
(iii) supervising food and beverage attendants of a lower 

grade; 
(iv) taking reservations, greeting and seating guests; 
(v) training food and beverage attendants of a lower grade. 

(6) Food and Beverage Attendant (Tradesperson) Grade 4 means an 
employee who has completed an apprenticeship in waiting or who has 
passed the appropriate trade test and as such carries out specialised 
skilled duties in a fine dining room or restaurant. 

(7) Food and Beverage Supervisor means an employee who has the 
appropriate level of training including a supervisory course and who 
has the responsibility for supervision, training and co-ordination of 
food and beverage staff, or stock control for a bar or series of bars.” 

16 As can be seen the definition of a Food and Beverage Attendant Grade 3 and Food and Beverage Supervisor refers to an 
employee who has the “appropriate level of training”.  This expression is defined in clause 6(21) of the award in the following 
terms:- 

“(21) Appropriate Level of Training means - 
(a) completion of a training course and the employee 

qualifying for an appropriate certificate relevant to the 
employee’s particular classification; or 

(b) that the employee’s skills have been assessed to be at least 
the equivalent of those attained through the suitable 
course described in paragraph (a) of this sub-clause 
assessment to be undertaken by a qualified skills 
assessor.” 

17 It was found as a fact by the Industrial Magistrate that the respondent did not have the appropriate level of training for a Food 
and Beverage Attendant Grade 3 or a Food and Beverage Supervisor.  That finding has not been challenged by the respondent 
on appeal.   

18 Clause 11 of the award is about casual employees.  Clause 11(1) provides a definition of a casual employee.  The Industrial 
Magistrate found that the respondent was a casual employee at both Terrazza Applecross and Terrazza Nedlands.  This finding 
has not been challenged on appeal.  Clause 11(3) of the award provides that a casual employee “shall be paid only an hourly 
base rate of pay that is an amount not less than 1/76th of the fortnightly rate prescribed in Clause 21. – Wage Rates for the 
relevant classification for any work performed”.  Clause 11(4) of the award provides that in addition to the hourly base rate of 
pay prescribed in subclause (3), a casual employee shall also be paid loading as set out in a table which then followed. 

19 Clause 21 of the award is the wages clause.  It set out the “minimum fortnightly rates of wage payable to full-time employees 
covered by this award”.  There is then set out a table which has a level, classification and wage rates.  Level 2 includes a Food 
and Beverage Attendant Grade 2.  Level 3 includes a Food and Beverage Attendant Grade 3.  Level 5 includes a Food and 
Beverage Supervisor.  As is to be expected the wage rate of a Level 5 is greater than that of a Level 3 which in turn is greater 
than that of a Level 2. 

20 The higher duties clause of the award is as follows:- 
“25. - HIGHER DUTIES 

(1) Any worker performing work for two or more hours in any day on 
duties carrying a higher prescribed rate of wage than that in which he 
is engaged, shall be paid the higher wage for the time so employed, 
provided that where a worker is engaged for more than half of one 
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day or shift on duties carrying a higher rate he shall be paid the 
higher rate for such day or shift. 

(2) Any worker who is required to perform duties carrying a lower 
prescribed rate of wage, shall do so without any loss of pay.” 

21 Clause 25(1) refers to the performance of work on duties carrying a higher rate of wage than that in which the employee is 
engaged.  The focus therefore is upon the duties performed during work.  The clause applies if those duties carry a higher 
prescribed wage rate than those in which the employee is engaged.  The operation of the clause therefore involves a 
comparison between the duties being performed and those for which the employee is engaged.   

The Reasons of the Industrial Magistrate 
22 It is only necessary to refer to the reasons of the Industrial Magistrate which are relevant to the determination of the appeal.   
23 The Industrial Magistrate commenced his reasons by setting out the relevant background followed by a summary of the 

evidence of the respondent, Mr Bergin, Mr Pearce and Mr Treasure.  The Industrial Magistrate then made certain factual 
findings.  Relevant to the appeal the Industrial Magistrate found that from May 2004 the respondent “worked as a supervisor at 
both Terrazza Applecross and Terrazza Nedlands”.  The Industrial Magistrate found that the appellant appointed the 
respondent to be a supervisor notwithstanding that she did not possess any particular qualification or training, other than on the 
job training, to perform that function.  The Industrial Magistrate found that in March 2005 the respondent ceased working at 
Terrazza Nedlands and Terrazza Applecross. 

24 At page 19 of his reasons the Industrial Magistrate referred to a submission of the appellant that the respondent could not be 
classified as a Food and Beverage Attendant Grade 3 or a Food and Beverage Supervisor because those classifications 
predicated upon the attainment of an “appropriate level of training” as defined in clause 6(21) of the award.  The Industrial 
Magistrate accepted that submission (page 21). 

25 The Industrial Magistrate then considered the claim as based on the higher duties clause of the award.  His Honour reasoned as 
followed:- 

“It is noted that the higher duties clause is predicated upon the “performance 
of work”.  It is not limited to or contingent upon a worker possessing any 
particular qualification.  In this matter, the fact that the Claimant did not 
possess the qualification required of the relevant classifications is of no 
moment so far as the higher duties claim is concerned.  So long as the 
Claimant performed those functions for the requisite periods she was entitled 
to payment of the higher rate of pay.   
The Respondents argue that the Claimant cannot be entitled to the higher 
duties rate in the performance of her normal duties.  I reject that argument 
because it is quite apparent that the Claimant could not have, at the material 
times, been engaged as a Food and Beverage Assistant Grade 3 or a Food 
and Beverage Supervisor because she lacked the necessary qualification for 
such appointment.  Accordingly she was not, when carrying out the duties of a 
Food and Beverage Assistant Grade 3 or a Food and Beverage Supervisor, 
performing her normal duties.  She was in fact performing higher duties. 
I am in agreement with the submissions made by the Claimant with respect to 
this issue.  I find that the Claimant is entitled to the higher duties rate of pay 
for each occasion that she has performed higher duties.  Given that she 
performed such duties for the whole of her shifts she is entitled to payment at 
the higher rate for each shift worked.” (pages 21/22) 

26 The Industrial Magistrate then considered another issue not the subject of the appeal and concluded that the respondent’s claim 
had been made out in principle.  His Honour said that in accordance with what had been proposed by the parties, it would be 
left to them to calculate the hours worked by the respondent.  His Honour said that this might lead to agreement concerning the 
quantum of underpayments.  The Full Bench was informed at the hearing of the appeal that this had in fact had occurred and 
led to the orders made by the Industrial Magistrate.   

The Grounds of Appeal 
27 The grounds of appeal are as follows:- 

“1. The learned Magistrate erred in fact and in law in finding that the 
Restaurant, Tearoom and Catering Workers’ Award, 1979 (“Award”) 
applied to the employment of the Respondent with the Appellant in 
that the learned Magistrate had found, on the evidence, that the 
Respondent was not qualified to be employed in a relevant 
classification in the Award. 

2. The learned Magistrate erred in fact and in law in finding that the 
provisions of clause 25 – Higher Duties of the Award applied to the 
work of the Respondent with the Appellant in that the learned 
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Magistrate had found, on the evidence, that the Respondent was not 
qualified to be employed in the relevant classification in the Award. 

3. Further, and in the alternative, the learned Magistrate erred in fact 
and in law in finding that the provisions of clause 25 – Higher Duties 
of the Award applied to the work of the Respondent with the Appellant 
in that there was no evidence that the Respondent was performing 
duties carrying a higher prescribed rate of wage than that in which 
the Respondent was engaged. 

4. The learned Magistrate erred in finding that the respondent had 
performed higher duties for the whole of her shifts with the Appellant 
and that the Respondent was entitled to the higher duties rate of pay 
for such shifts. 

5. The learned Magistrate erred in law in finding that the Appellant had 
breached the Award.” 

The Submissions of the Parties 

28 The grounds of appeal were not argued sequentially.  The primary position of the appellant was that the Industrial Magistrate 
had erred in deciding the award applied to the employment of the respondent by the appellant.  This was because the 
respondent was not employed by the appellant in any of the callings described in clause 21 of the award.  It was then submitted 
that as the award had no application, axiomatically, clause 25 of the award did not apply.   

29 The appellant’s alternative position was that if the award did have application, it was because the respondent’s employment 
was within the classification of a Food and Beverage Attendant Grade 3.  It was then submitted that all of the duties performed 
by the respondent were within the duties engaged in as a Food and Beverage Attendant Grade 3 and accordingly the higher 
duties clause 25 did not apply to her employment. 

30 The respondent first submitted that the appellant could not on appeal argue that the Industrial Magistrate erred in finding that 
the award applied to the employment of the respondent when the appellant in its Amended Outline of Case in Defence of 
Claim filed on 25 May 2006 (the defence) had made admissions that the respondent’s employment by the appellant was 
covered by the award.   

31 The same argument was made by the respondent to the Industrial Magistrate at the commencement of the hearing.  In response 
to a submission that judgment should be given to the respondent on the basis of admissions contained in the defence, the 
appellant’s agent said that the intent of the document was that with respect to application No M 152 of 2005, the appropriate 
classification pursuant to the award was as a Food and Beverage Attendant Grade 2 and to the extent that the respondent 
claimed a classification other than as a Food and Beverage Attendant Grade 2, the appellant submitted the award did not apply.  
The appellant’s agent then submitted that the defence maintained the same position with respect to application No M 153 of 
2005.  In response, the Industrial Magistrate said that judgment could follow given the admissions made in the defence.  His 
Honour said however that he declined to enter judgment.  In doing so his Honour pointed out that the documents filed were not 
pleadings and that the “structure of the judgment may well depend upon the outcome in respect of other matters, and therefore 
it would not be appropriate to annunciate the judgment in specific terms at this point in time”.  I find this sentence, with 
respect, a little unclear. 

32 In his reasons however, the Industrial Magistrate did not determine the applications on the basis of any admissions made in the 
defence.  There was no appeal by the respondent against the failure by the Industrial Magistrate to do so and in my opinion it is 
not therefore appropriate to determine the appeal on the basis of the defence filed at the Industrial Magistrate’s Court.  In this 
regard I also point out that the appellant’s case on appeal is not different from that which was presented at trial and upon which 
there was a determination made by the Industrial Magistrate.  Accordingly, there are no issues of the type discussed by the 
High Court in Coulton v Holcombe (1986) 162 CLR 1 to consider.  

33 The respondent then submitted that on the evidence, the respondent was engaged as a Food and Beverage Attendant Grade 2 at 
Terrazza Nedlands.  It was submitted that the Industrial Magistrate had not erred because if the respondent performed the 
duties of a supervisor for two or more hours on any day or for more than half a shift, the respondent was entitled by clause 25 
of the award, to be paid for the entire shift at the supervisor’s rate of pay.   

34 The respondent submitted that in the alternative the Industrial Magistrate may have erred in determining that the respondent 
could not be employed as a Food and Beverage Attendant Grade 3 because she did not have the appropriate level of training.  
Even if this was the appropriate classification of employment, the respondent submitted that she was still entitled to the higher 
duties payment in performing the duties of a supervisor during the course of her employment. 

Applicability of the Award 

35 The first issue to determine is whether the Industrial Magistrate was in error in determining that the award applied to the 
employment of the respondent.  This issue depends upon a determination of the meaning of the award and an assessment of the 
employment of the respondent by the appellant. 

36 Section 37 of the Act sets out the effect, area and scope of awards of the Commission in the following terms:- 
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“37. Effect, area and scope of awards  
(1) An award has effect according to its terms, but unless and to 

the extent that those terms expressly provide otherwise it shall, 
subject to this section —  
(a) extend to and bind —  

(i) all employees employed in any calling 
mentioned therein in the industry or 
industries to which the award applies; and 

(ii) all employers employing those employees; 
  and 

(b) operate throughout the State, other than in the areas 
to which section 3(1) applies. 

 [(2), (3) repealed]  
(4) An award, and any provision of an award, whether or not it 

has been made for a specified term, shall, subject to any 
variation made under this Act, remain in force until cancelled, 
suspended, or replaced under this Act unless, in the case of an 
award or a provision made for a specified term, it is expressly 
provided that the award or the provision, as the case may be, 
shall cease to operate upon the expiration of that term. 

(5) Subsection (4) does not prevent the cancellation, suspension, 
or replacement of an award in part.” 

37 I have earlier quoted from clause 4, the scope clause of the award.  Relevantly it provides that the award applies to all 
“workers employed in the callings described in Clause 21” of the award.  I have referred to clause 21 earlier.  As stated it 
includes a table setting out levels, classifications and wage rates.  The clause does not in terms refer to “callings”.  It is plain 
however that the classifications in the table in clause 21 are the callings which are referred to in clause 4.  This is consistent 
with the definition of a “calling” in s7 of the Act which means “any trade, craft, occupation, or classification of an employee”.   

38 The classifications or callings set out in clause 21 of the award use terms which are defined in clause 6 of the award.  This 
includes, relevantly, a Food and Beverage Attendant Grades 1-3 and also a Food and Beverage Supervisor.  Therefore the 
award applies to those workers employed in the classifications/callings, set out in clause 21, which are defined in clause 6 of 
the award. 

39 As set out earlier, the Industrial Magistrate found that the respondent was not engaged as Food and Beverage Supervisor 
because she did not have the appropriate level of training as defined in clause 6(21) of the award.  I have also mentioned that 
there is no appeal against the finding that the respondent did not have the appropriate level of training. 

40 If the respondent was employed in a calling/classification described in clause 21 of the award, it was as a Food and Beverage 
Attendant Grade 2 or Grade 3.  The Industrial Magistrate did not make a clear finding on what calling/classification the 
respondent was employed in at Terrazza Nedlands.  He did however make the finding, quoted earlier, that the respondent did 
not fit the classification of a Food and Beverage Assistant Grade 3 because she lacked the appropriate level of training. 

41 The appellant submitted on appeal that the classification of Food and Beverage Attendant Grade 2 did not apply to the 
respondent’s employment at Terrazza Nedlands.  The appellant submitted this despite accepting that some of her duties did 
involve “general waiting” and the “receipt of monies” as referred to in the definition of a Food and Beverage Attendant 
Grade 2, in clause 6(4)(c) and (d) of the award.  It was submitted however that these aspects of her employment were not the 
primary responsibilities she was engaged in.  It was submitted that it was not appropriate to consider occasional duties or those 
which were performed on a subsidiary basis to determine whether a classification applied to employment.   

42 In support of this submission the appellant referred to Litis v Pantelis [1958] 60 WALR 17.  There, Jackson J, with whom 
Virtue J agreed, said that in considering the question of whether an award was binding upon an employment relationship it was 
necessary to consider the provisions of the award and the work actually performed.  His Honour said one then had to determine 
whether the work fairly and properly brought the employee within any of the named categories of workers under the award.  
His Honour said to do this it was necessary to get a comprehensive picture of the employee’s whole employment (page 24).  
His Honour decided that the award did not apply to the employee as although he did some work appertaining to one of a 
number of classifications covered by the award, “his essential and primary employment was as a manager of the business”, 
which was not covered by the award (page 24).   

43 This process of determining whether an employee is covered by a classification in an award has been followed in decisions of 
the Full Bench.  For example in Doropolous and Others trading as Swan Dry Cleaners v Transport Workers’ Union of 
Australia, Industrial Union of Workers, Western Australian Branch (1989) 69 WAIG 1290, the Full Bench at page 1292 
referred to the “test of major and substantial employment” and cited Litis v Pantelis.  As set out by the Full Bench, including 
by quotations from other authorities, this involves a qualitative assessment of the work done by the employee, and the purpose 
to be achieved by the employment.  The Full Bench reiterated, after quoting from the reasons of Burt J in FCU v Cary (1977) 
57 WAIG 585 at 586, that one needs to consider the “substantial nature of the employment, the substance of it, and the purpose 
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to be achieved by it.” (page 1293).  The Full Bench also said it was necessary to get a “comprehensive picture” of the whole of 
the employment. 

44 The Full Bench referred to and followed Doropolous in Kellerberrin Care of the Aged Committee Inc t/a Dryandra Frail Aged 
Hostel v Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, WA Branch 
(1997) 77 WAIG 2195.  Another application of these principles, which in my respectful opinion represent the correct approach 
to the issue, is in the reasons of Kenner C in Montuolo v Amcor Packaging (Australia) Pty Ltd trading as Amcor Flexibles 
Australasia (1999) 79 WAIG 2647 at 2651. 

45 It is therefore necessary to consider the evidence about the work which the respondent was engaged to do and in fact did at 
Terrazza Nedlands.   

46 In her examination-in-chief the respondent was asked what her duties were as a supervisor.  She answered as follows:- 
“It's effectively like a duty manager a lot of the time, so I'd go in, open the 
store, have access to the - - I was given the gate code and the alarm code.  Go 
in.  Access to the safe. I'll just run you through what I would normally do 
there.  Go into the office. Access the safe.  Get the till money out.  Put it into 
the tills.  Check any function bookings.  Set up tables that we do have 
bookings for.  Then I would do an allocation for the staff that I had on that 
day.  Then at opening time there would be - - the first staff member would 
come in.  There'd sometimes be minor prep to do, and - - yeah, from then on I 
would be delegating tasks to staff and supervising the restaurant throughout 
the shift.”  (T26) 

47 The respondent was not cross-examined on this issue.   
48 Mr Bergin, when asked about the duties the respondent performed at Terrazza Nedlands said that “she would allocate our 

sections, tell us what tables we had to look after.  If there was someone at the door and she couldn’t get there she would tell us 
to go to the door.  If a table needed clearing that was not cleared, or someone needed coffees, she would go tell us to go and 
serve them.  If we weren’t capable, or if we couldn’t see it ourself, she would point it out to us”.  (T44).  Mr Bergin said that 
the respondent gave him directions.  Mr Bergin said the respondent did not perform waiting duties, “serving food and drinks”, 
“unless she absolutely had to”.  (T44).  Mr Bergin was not cross-examined on this issue.   

49 Mr Pearce said that he observed the respondent performing the duties of a supervisor at Terrazza Nedlands.  He elaborated that 
the respondent was opening and closing the restaurant, would count the money and had access to the safe, codes and the till “in 
the point of sale systems that normal waitstaff couldn’t access”.  Mr Pearce said the respondent gave directions to Mr Pearce 
when the other supervisor was not present.  Mr Pearce was not cross-examined.   

50 In his examination-in-chief, Mr Treasure described the role of the supervisors at Terrazza Nedlands in the following way:- 
“General waiting duties, of course, because that's background, plus with the 
added responsibility of opening the restaurant, taking out the cash from the 
till, making sure the restaurant's set ready for open, dealing with customers, 
taking orders, taking food to the tables, and supervision of staff - - of 
waitstaff.”  (T55) 

51 When asked what the supervision of waitstaff entailed, Mr Treasure said that this involved ensuring that standards were looked 
after.  He gave the example of making sure that customer’s tables were cleared, coffee orders taken, and that the customer was 
being looked after.  He also confirmed that the supervisor and the waitstaff greeted customers.  (T56). 

52 In cross-examination, Mr Treasure agreed that the duties of a supervisor included general waiting duties, opening the 
restaurant, cash dealing, making the place ready for customers, dealing with customers throughout the evening, the supervision 
of waitstaff and the meeting and greeting of customers which was also done by waitstaff.  (T82). 

53 This was the extent of the evidence about the nature of the respondent’s employment at Terrazza Nedlands. 
54 The Industrial Magistrate decided that the respondent was not a Food and Beverage Attendant Grade 3 because the training 

requirement applied to all of the duties set out within this classification.  In my opinion, with respect, the Industrial Magistrate 
was in error in so deciding.  This is because in my opinion the description of duties in clause 6(5)(g) of the definition of a Food 
and Beverage Attendant Grade 3 is disjunctive from subclauses 6(5)(a)-(f).  In using the word “disjunctive” I intend it to mean 
that the requirement for an appropriate level of training applies to subclauses (a)-(f) but not subclause (g).  This is so, in my 
opinion, despite the way in which the clause is set out in that the reference to an appropriate level of training is in what is set 
out as a preamble to all of subclauses (a)-(g).  Despite this however, at the end of each of subclauses (a)-(e) there is a 
semicolon and following the final semicolon there is the word “or”.  There is then subclause (f) which is concluded by a full 
stop.  Subclause (g) then commences “and/or”.  The use of the word “or” at this point is consistent with the commencement of 
a disjunctive criterion.  Overall the grammatical arrangement of clause 6(5) is consistent with subclause (g) being disjunctive 
from subclauses (a)-(f).  This view is reinforced by the preamble to subclause (g).  This preamble would be unnecessary if 
subclause (g) was not to be construed as disjunctive from subclauses (a)-(f). 

55 In my opinion, the employment of the respondent by the appellant at Terrazza Nedlands was covered by clause 6(5)(g)(iii) and 
(iv).  This is consistent with the totality of the evidence about the respondent’s employment and what she was “engaged in”.  
In my opinion, the major and substantial employment of the respondent, and the purpose of that employment at Terrazza 
Nedlands was in “supervising food and beverage attendants of a lower grade”. 
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56 Accordingly, I do not accept the appellant’s primary position which is that the award did not apply to the employment of the 
respondent by the appellant.  In my opinion therefore ground 1 of the notice of appeal cannot be upheld.  I accept the 
appellant’s alternative position which is that the respondent was employed as a Food and Beverage Attendant Grade 3 and 
therefore her employment was covered by the award. 

The Higher Duties Clause 
57 The next issue is whether the Industrial Magistrate erred in deciding the higher duties clause of the award applied.  In my 

opinion and with respect, he did.   
58 As set out earlier clause 25 applies when an employee performs work on duties carrying a higher prescribed rate of wage.  The 

Industrial Magistrate found that the appellant had worked as a supervisor and therefore the higher duties clause applied so as to 
require the payment of the respondent as a Food and Beverage Supervisor.   

59 In so deciding however the Industrial Magistrate did not consider the duties of a Food and Beverage Supervisor under the 
award and analyse how the work performed by the respondent fitted within these duties.  I have earlier quoted the definition of 
a Food and Beverage Supervisor.  Relevantly, this means an appropriately trained employee “who has the responsibility for 
supervision, training and co-ordination of food and beverage staff, or stock control for a bar or series of bars”.  The latter part 
of this definition, with respect to bars, clearly did not apply to the respondent.  The “supervision, training and co-ordination of 
food and beverage staff”, is in my opinion a compendious description.  That is, to fit within this description the employee has 
to have the responsibility for each of the supervision, training and co-ordination of food and beverage staff.  This is because of 
the use of the word “and” in the duties description.  There was no evidence that the respondent was involved in the training of 
food and beverage staff.  Accordingly, the compendious description did not apply to the work of the respondent.  Therefore, 
she did not perform work on duties carrying the higher prescribed rate of wage of that of a Food and Beverage Supervisor, and 
clause 25 did not apply.   

60 Additionally, the work which the respondent performed, at all times at Terrazza Nedlands, was in the duties for which she was 
engaged.  She did not perform work in any different duties as contemplated by clause 25 of the award.  She performed her 
ordinary duties which as stated earlier were within the classification of a Food and Beverage Attendant Grade 3.  For this 
reason also, the higher duties clause did not in my opinion apply. 

61 Thirdly, I also have doubts as to whether the higher duties clause could apply in the way in which the respondent asserted.  The 
respondent’s case, in effect, was that she could be paid for all of the time that she worked, as if a Food and Beverage 
Supervisor, if she performed the duties of such a position, despite not having the training qualification necessary to be 
classified as such.  In my opinion if this was correct it could undermine the wage structure of the award.  The intent of the 
award with respect to food and beverage attendants is to provide a classification structure, the advancement through which is 
in part dependent upon a training qualification.  If an employee could be paid the same as a Food and Beverage Supervisor 
without having the training qualification necessary for that position, it would make the training requirement redundant.  It 
would remove from the award any purpose in obtaining the training qualification.  It may be therefore that to retain the wage 
structure of the award, the reference in clause 25 to performing work on duties carrying a higher prescribed rate of wage, 
includes, by necessary implication, a requirement that the employee possesses any training qualification necessary to be paid 
the higher prescribed rate.  That is, the duties do not carry a higher prescribed rate of wage for the purpose of clause 25, unless 
the employee has the training qualification.  It is however not necessary to finally determine this issue.  This is because, as 
stated earlier, in my opinion, the higher duties clause of the award did not apply on the facts.   

62 It follows that I accept the appellant’s alternative position that the respondent was engaged as a Food and Beverage Attendant 
Grade 3 and that the higher duties clause did not apply to her employment.  I therefore would uphold grounds 2-4 of the notice 
of appeal. 

63 The respondent put forward an alternative submission as to the application of the higher duties clause.  It was argued that the 
respondent was employed as a supervisor, a calling mentioned in the award, notwithstanding that she was not qualified to be a 
supervisor as defined.  It was submitted that the respondent not possessing the qualification did not mean the employment was 
outside the scope of the award; it merely operated as a condition precedent to her claiming the supervisor’s rate of pay as a 
right of employment.  It was submitted the rate of pay for a supervisor as defined under the award is a higher prescribed rate of 
pay than that which the respondent was paid.  The respondent performed the duties of a supervisor as defined under the award 
for more than half of her shift each day she worked.  The respondent was therefore entitled to be paid the higher prescribed rate 
of pay.   

64 I do not accept this submission.  The respondent was seeking to enforce the award for an alleged underpayment.  The 
allegation was that the underpayment occurred because the respondent was not paid in accordance with the rate which applied 
to a Food and Beverage Supervisor.  The fact that the respondent did not meet the definition of a Food and Beverage 
Supervisor, because she lacked the relevant qualification, meant that she was not entitled to be paid as if she was a Food and 
Beverage Supervisor under the award.  The higher duties clause also did not apply to her employment.  As stated earlier this 
was for, at least, the reason that she did not have the responsibilities of a Food and Beverage Supervisor as defined in the 
award.   

The Disposition of the Appeal 
65 It follows that in my opinion the appeal should be allowed.  The Industrial Magistrate erred in my opinion in applying the 

higher duties clause to the employment of the respondent so that she was required to be paid the same rate as a Food and 
Beverage Supervisor.  In my opinion, the Industrial Magistrate ought to have found that the respondent was a Food and 
Beverage Attendant Grade 3 and should have been paid in accordance with this classification in the award. 
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66 The appellant concedes that if the Full Bench were to come to this conclusion it would have nevertheless contravened the 
award by failing to pay the respondent the amount which a Food and Beverage Attendant Grade 3 was entitled to.  I would not 
therefore uphold ground 5 of the notice of appeal. 

67 The appellant submitted that if the Full Bench reached the conclusions I have, it would be appropriate to allow the appeal and 
remit the matter to the Industrial Magistrate’s Court for further consideration.  The respondent submitted that this was not 
necessary as the appellant and the respondent should be able to agree as to the orders which should now be made by the Full 
Bench.  In my opinion, the latter course is preferable if it can be achieved.  Accordingly, it is appropriate to allow the parties 
7 days to provide written submissions on the orders which should be made by the Full Bench.  If an agreed position can be 
reached then this can be conveyed in writing to the Full Bench.  I note that the appellant did not make any submissions as to 
whether the Full Bench should interfere with the penalty order made by the Industrial Magistrate if it reached the conclusions 
which I have.  This issue can also be addressed in the written submissions of the parties which I have referred to.   

68 Accordingly, in my opinion, the only order which should be made by the Full Bench at this stage is that the parties shall within 
7 days make written submissions as to the orders which should be made by the Full Bench consequent upon the publication of 
its reasons for decision. 

CHIEF COMMISSIONER A R BEECH:   
69 I have had the advantage of reading in draft form the Reasons for Decisions of His Honour the Acting President.  He has set 

out the relevant facts in this matter and I do not repeat them here.  I agree with the conclusions of His Honour that the 
definition of Food and Beverage Attendant Grade 3 is disjunctive in the way, and for the reasons, that he has described.  I also 
agree that in considering whether Ms Sampson’s employment was covered by the award, it is appropriate to consider the 
substantial nature of her employment, the substance of it and the purpose to be achieved by it.   

70 Applying that reasoning to the position, the evidence is that Ms Sampson would:- 
1. Use the gate code and the alarm code. 
2. Access the safe. 
3. Get the till money out and put it into tills. 
4. Check any function bookings. 
5. Set up tables where there were bookings. 
6. Allocate staff. 
7. When the first staff member arrived, sometimes do minor preparation; 

then, 
8. Delegate tasks to staff, and – 
9. Supervise the restaurant throughout the shift.  (All at T26). 

71 Ms Sampson’s evidence of these duties was not challenged.  The duties therefore are able to be accepted although it is not 
unhelpful to note that:- 

Ms Sampson’s duties of allocating sections, telling staff what tables they had 
to look after, instructing staff to either go to the door, clear tables and serve 
customers was supported by the evidence of Mr Bergin;   
Ms Sampson’s performing the duties of a supervisor which included opening 
and closing the restaurant, counting the money, having access to the safe 
codes and the till greater than that of normal wait-staff and giving directions 
was corroborated by Mr Pearce; and 
Mr Treasure’s evidence corroborated Ms Sampson’s evidence of opening the 
restaurant, taking out the cash from the till, making sure the restaurant was set 
ready for open, dealing with customers and supervision of wait-staff.  
Mr Treasure also added general waiting duties by way of background, taking 
orders and taking food to the tables.   

72 It is then necessary to consider the substantial nature of Ms Sampson’s employment, the substance of it and the purpose to be 
achieved by it.  The substance of the employment was that Ms Sampson had added responsibilities to those of a general 
waitperson, namely of opening the restaurant, taking cash from the till, making sure the restaurant was set ready for opening 
and the supervision of staff, particularly in the context of the evidence of Mr Bergin and Mr Pearce.  I consider the substance 
of Ms Sampson’s employment and the purpose to be achieved by it is embraced within the description:- 

Supervising Food and Beverage Attendants of a lower grade  
(being the description within the classification of Food and Beverage Attendant Grade 3(g)(iii)).   

73 Moreover, that description more adequately describes the substantial nature of Ms Sampson’s employment, the substance of it, 
and the purpose to be achieved by it than:- 

Undertaking general wait duties of both food and/or beverage including cleaning of tables and 
receipt of monies  
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(being the description within the classification of Food and Beverage Attendant Grade 2). 
74 I therefore agree that Ms Sampson’s employment was as a Food and Beverage Attendant Grade 3.  Her employment was 

therefore covered by the award. 
75 However I do not agree, with respect, with the conclusion of His Honour in relation to the applicability to Ms Sampson’s 

employment of Clause 25 Higher Duties.  On the contrary, I consider the interpretation of the higher duties clause by the 
learned Industrial Magistrate (AB67) is correct.  The clause is predicated upon the performance of work not upon the 
possession of any particular qualification.  Thus, provided Ms Sampson performed work for two or more hours in any day on 
duties carrying a higher prescribed rate of wage than that of a Food and Beverage Attendant Grade 3 she was entitled to the 
higher wage.  I do not consider that this conclusion undermines the wage structure of the Award.  The wage structure of the 
Award goes to the classification of the employee covered by it.  The performance by an employee who is, for example, 
classified as a Food and Beverage Attendant Grade 1 but who undertakes general waiting duties of both food and/or beverage 
including cleaning of tables for two or more hours (being the description within the classification of Food and Beverage 
Attendant Grade 2) will be entitled to a higher rate of pay pursuant to Clause 25 Higher Duties, but the employee does not 
thereby become reclassified as Food and Beverage Attendant Grade 2.  The employee remains a Food and Beverage Attendant 
Grade 1.  The intent of the award classification structure for Food and Beverage Attendants remains intact: an employee who 
wishes to be classified under that structure is required to come within the classification as it is defined.   

76 To be classified as a Food and Beverage Supervisor would have required Ms Sampson not only to have the appropriate level of 
training but to also have responsibility of supervision, training and coordination of Food and Beverage staff.  It is common 
ground that Ms Sampson did not have the appropriate level of training and thus she could not be classified as a Food and 
Beverage Supervisor.  However, if Ms Sampson performed the duties of supervision, training or coordination of food and 
beverage staff, the performance of any one of those duties would attract the higher payment in accordance with Clause 25.  She 
would still remain classified as a Food and Beverage Attendant Grade 3.   

77 This once again involves a consideration of the duties performed by Ms Sampson.  The question is to be asked whether the 
duties performed by Ms Sampson were at any point duties of the Food and Beverage Supervisor.  These are supervision, 
training and co-ordination of food and beverage staff.  As to supervision, Ms Sampson supervised the restaurant throughout the 
shift; however, supervision is also part of the Food and Beverage Attendant Grade 3 duties and there is no evidence to suggest 
that the supervision duties performed by Ms Sampson were other than supervising food and beverage attendants of a lower 
grade.  As to training, there is no evidence that Ms Sampson was engaged in training.  As to the co-ordination of food and 
beverage staff, there is some evidence which might suggest that Ms Sampson was involved in the coordination of food staff, 
however, that evidence is also consistent with Ms Sampson supervising the restaurant, allocating staff and telling them what 
work they had to do (being the description within the classification of Food and Beverage Attendant Grade 3).  The duties of 
opening the restaurant and of using codes similarly do not bring Ms Sampson within the duties of a Food and Beverage 
Supervisor in the co-ordination of food and beverage staff. 

78 Therefore on the facts of this matter, Ms Sampson did not perform any duties covered by the Food and Beverage Supervisor 
classification and thus, and for that reason only, Clause 25 Higher Duties did not apply to the work she performed. 

79 I would therefore uphold the appeal and agree with the disposition of the appeal suggested by His Honour the Acting President. 
COMMISSIONER P E SCOTT:   
80 I have had the benefit of reading the reasons for decision of His Honour, the Acting President.  I agree with those reasons and 

have nothing to add. 
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Decision Orders and directions as to submissions to be made as to appropriate orders 
Appearances 
Appellant Mr D Johnston, as agent 
Respondent Mr G McCorry, as agent 
 

Order 
This matter having come on for hearing before the Full Bench on 5 December 2006, and having heard Mr D 
Johnston, as agent, on behalf of the appellant, and Mr G McCorry, as agent, on behalf of the respondent, and reasons 
for decision having been delivered on 20 December 2006, it is this day, 5 January 2007, ordered that the parties shall 
within 7 days make written submissions as to the orders which should be made by the Full Bench. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Decision Appeal upheld, orders made by Industrial Magistrate’s Court set aside 
Appearances 
Applicant Mr D Johnston, as agent 
Respondent Mr G McCorry, as agent 
 

Order 
This matter having come on for hearing before the Full Bench on 5 December 2006, and having heard 
Mr D Johnston, as agent, on behalf of the appellant, and Mr G McCorry, as agent, on behalf of the respondent, and 
reasons for decision having been delivered on 20 December 2006, and supplementary reasons for decision having 
been delivered on 7 February 2007, it is this day, 9 February 2007, ordered that:- 

1. The appeal is upheld. 
2. The orders made by the Industrial Magistrate's Court on 31 August 

2006 are set aside. 
3. The appellant shall pay to the respondent the sum of $2189.66 plus 

interest thereon fixed at $295.61. 
4. A penalty of $500.00 is imposed upon the appellant for its breach of 

the award which shall be paid to the respondent. 
5. The appellant shall pay to the respondent the sum of $72.00 being the 

disbursements incurred by the respondent in the claim at first instance. 



122                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

6. The payment of the amounts specified in 3 to 5 above shall be made 
by the appellant to the respondent within 14 days of the date of the 
publication of this order. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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CatchWords Industrial Law (WA) - Appeal against decision of Industrial Magistrate's Court - Assessment of 
underpayment - Error in calculation of underpayment - Whether issue raised in notice of appeal - 
Relevance of amount of underpayment to amount of penalty - Role of Full Bench in reviewing a 
penalty order - Whether penalty ought to be reduced - Appeal upheld - Industrial Relations Act 1979 
(WA) (as amended), s83, s83(4), s84 Industrial Magistrates Court (General Jurisdiction) Regulations 
2005, r.12 

Decision Appeal upheld, orders made by Industrial Magistrate’s Court set aside 
Appearances 
Appellant Mr D Johnston, as agent 
Respondent Mr G McCorry, as agent 
 

Supplementary Reasons for Decision 
THE FULL BENCH: 
1 In this appeal the primary reasons of the Full Bench were published on 20 December 2006.  On the same date a minute of 

proposed order was published.  Neither party wished to speak to the minute and so accordingly on 5 January 2007 an order was 
made “that the parties shall within 7 days make written submissions as to the orders which should be made by the Full Bench”.   

2 The context within which this order was made was set out in paragraph [67] of the reasons for decision of Ritter AP which 
were agreed with by Commissioner Scott.  Chief Commissioner Beech differed with one aspect of the reasons of Ritter AP, but 
agreed with the disposition of the appeal.   

3 Paragraph [67] of the reasons for decision of Ritter AP was as follows:- 
“The appellant submitted that if the Full Bench reached the conclusions I 
have, it would be appropriate to allow the appeal and remit the matter to the 
Industrial Magistrate’s Court for further consideration.  The respondent 
submitted that this was not necessary as the appellant and the respondent 
should be able to agree as to the orders which should now be made by the 
Full Bench.  In my opinion, the latter course is preferable if it can be 
achieved.  Accordingly, it is appropriate to allow the parties 7 days to provide 
written submissions on the orders which should be made by the Full Bench.  If 
an agreed position can be reached then this can be conveyed in writing to the 
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Full Bench.  I note that the appellant did not make any submissions as to 
whether the Full Bench should interfere with the penalty order made by the 
Industrial Magistrate if it reached the conclusions which I have.  This issue 
can also be addressed in the written submissions of the parties which I have 
referred to.” 

4 Pursuant to the order, the respondent filed written submissions on 10 January 2007 and the appellant on 12 January 2007.  
These reasons set out the result of a conference and agreement between the parties.   

5 The following was agreed:- 
(a) The amount of underpayment of wages by the appellant to the respondent was $2189.66 gross.   
(b) The amount of interest payable pursuant to regulation 12 of the Industrial Magistrates Court (General 

Jurisdiction) Regulations 2005 was $295.61.   
(c) The amount of disbursements incurred by the respondent in making the claim at first instance was $72.00.   

6 The parties did not agree upon any order which should be made by the Full Bench about the penalty imposed by the Industrial 
Magistrate.  The order made by the Industrial Magistrate was that a “penalty of $750.00 is imposed upon the Respondent for its 
breach of the award which shall be paid to the Claimant”.   

7 The appellant accepts that the exercise of the discretion by the Industrial Magistrate in deciding the amount of the penalty was 
not the subject of a ground of appeal.  The appellant submits however that given the reduced quantum of the underpayment 
made by the appellant to the respondent, the quantum of the penalty imposed should be varied.  It was submitted that where a 
penalty is imposed on an employer for breach of an award, the penalty should be proportional to the breach.  (Oliver & Oliver 
t/a Club Sierra v LHMU (1994) 74 WAIG 2637).  It was submitted that the quantum of underpayment determined by the 
Industrial Magistrate was $4571.18 and the penalty imposed was $750.00.  The same penalty was imposed by the Industrial 
Magistrate in claim M 152 of 2005 which was heard concurrently with the matter the subject of the appeal and where the 
underpayment to the respondent was determined to be $4018.58.  It was submitted that the amount of the underpayment to the 
respondent, assessed in accordance with the reasons for decision of the Full Bench in the present matter, is approximately half 
of that determined by the Industrial Magistrate.  The appellant submits therefore that the penalty imposed should be similarly 
reduced.  A draft order was filed with the submissions.  The draft order contained a penalty of $375.00.   

8 In contrast, the respondent submitted that any change in the amount of the underpayment found to have occurred is not a 
material consideration in determining an appropriate penalty.  The respondent cited McCorry v Bolivia Nominees Pty Ltd t/a 
Ballajura Tavern (1992) 72 WAIG 2521 at 2524.  It was submitted the penalty order should not be disturbed.   

9 In the alternative it was submitted that the penalty imposed, as a discretionary order, was an appropriate exercise of the court’s 
discretion given that:- 

(a) The underpayments occurred over a lengthy period.   
(b) The appellant’s evident knowledge that the award applied and the respondent was being paid less than the 

award required, was capable of being inferred by the appellant’s efforts to get the respondent to enter into an 
Australian Workplace Agreement (AWA), the only practical purpose of which was to remove an employer 
from the obligations imposed by an award.   

(c) The lack of any mitigating circumstances.   
(d) The need for there to be a sufficient deterrent to others.   
(e) The wholly inadequate maximum penalty of $2000.00 that can be imposed. 

10 The respondent therefore submitted for these additional reasons that the penalty order should not be disturbed.   
11 In our opinion the Bolivia Nominees case does not support the proposition advanced by the respondent.  There the Full Bench 

was concerned with an appeal against penalties imposed against the respondent in two complaints.  Both complaints involved 
the failure of the respondent to maintain a record of the commencing and finishing times for each period of work, each day, of 
an employee in accordance with and contrary to an award.  Enforcement was pursuant to the then s83 of the Industrial 
Relations Act 1979 (WA) (as amended) (the Act).   

12 Sharkey P who published the reasons for decision of the Full Bench, at pages 2523 and 2524, set out the relevant criteria that 
should have been taken into account by the Industrial Magistrate.  Nine points were listed, none of which included the amount 
of any underpayments made.  Sharkey P said:- 

“There was before us the question of whether it was relevant to consider 
actual underpayments.  In our opinion, in the absence of cogent argument to 
the contrary, the amount of a proven underpayment is not material to the 
breach of duty to maintain the time and wages record.  In many cases, any 
underpayment may not be easily established if a record is not kept in 
accordance with the provisions in the award.” 

13 These observations therefore were specific to the complaints which were before the Industrial Magistrate about the non 
keeping of a time and wages record.  The decision does not stand for the proposition that the amount of the underpayment 
found to have occurred is not a material consideration in determining an appropriate penalty, in a case where there is a proved 
amount of underpayment contrary to an award.   

14 The amount of such an underpayment could vary markedly.  Therefore, in our opinion the amount of the underpayment is, 
amongst other things, a relevant consideration to take into account in assessing the appropriate penalty.   
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15 As the primary reasons for decision of the Full Bench demonstrate, the Industrial Magistrate must have taken into account an 
amount of underpayment that was significantly higher than the amount which he ought to have taken into account, for the 
purposes of assessing the penalty to be imposed.  Therefore, unless there is any impediment to doing so, it would be 
appropriate for the Full Bench to consider and determine, as a consequential issue, the submission of the appellant that the 
penalty be reduced.    

16 The notice of appeal states that there is an appeal against the decision of the Industrial Magistrate “or the following parts of 
that decision namely”:- 

“(a) that the Restaurant Tearoom and Catering Workers’ Award 1993 
(“the Award”) applied to the employment of the Claimant 
(Respondent) with the Respondent (Appellant); 

(b) that clause 25 of the Award applied to work performed by the 
Claimant in the employ of the Respondent; 

(c) that the Claimant was entitled to a higher duties rate of pay for all 
work performed for the Respondent; 

(d) that the respondent had breached the Award.” 
17 The grounds set out in the schedule to the notice of appeal do not contend that the Industrial Magistrate erred in setting the 

penalty to be imposed on the basis that the underpayment was significantly less than that which the Industrial Magistrate had 
found.  The orders which the appellant sought were set out in the notice of appeal as being the following:- 

“A. That judgement against the Appellant in the sum of $4571.18 plus 
interest of $309.75 be set aside. 

B. That the penalty imposed in the in the (sic) sum of $750.00 be set 
aside. 

C. That the order for costs against the Appellant be set aside. 
D. That the claim be dismissed.” 

18 This sought the setting aside of the penalty, in the context of the entire judgment sum ordered to be paid by the appellant to the 
respondent being set aside.   

19 The entitlement to appeal to the Full Bench from a decision of the Industrial Magistrate's Court is set out in s84 of the Act in 
the following terms:- 

“84. Appeal to Full Bench from industrial magistrate’s court  
(1) In this section “decision” includes a penalty, order, order of 

dismissal, and any other determination of an industrial 
magistrate’s court, but does not include a decision made by 
such a court in the exercise of the jurisdiction conferred on it 
by section 96J. 

(2) Subject to this section, an appeal lies to the Full Bench in the 
manner prescribed from any decision of an industrial 
magistrate’s court. 

(3) An appeal under this section shall be instituted within 21 days 
from the date of the decision against which the appeal is 
brought and may be instituted by any party to the proceedings 
wherein the decision was made. 

(4) On the hearing of the appeal the Full Bench — 
(a) may confirm, reverse, vary, amend, rescind, set aside, 

or quash the decision the subject of the appeal; 
(b) may remit the matter to the industrial magistrate’s 

court or to another industrial magistrate’s court for 
further hearing and determination according to law; 
and 

(c) subject to subsection (5), may make such order as to 
costs as the Full Bench considers appropriate. 

(5) In proceedings under this section costs shall not be given to 
any party to the proceedings for the services of any legal 
practitioner, or agent of that party unless, in the opinion of the 
Full Bench, the proceedings have been frivolously or 
vexatiously instituted or defended, as the case requires, by the 
other party.” 

20 The powers of the Full Bench upon hearing an appeal are set out in s84(4) of the Act.  They include powers broad enough to 
vary the penalty imposed by the Industrial Magistrate on the basis that the amount of an underpayment, contrary to an award, 
was less than that which was determined by the Industrial Magistrate.  In an appeal where the amount of the underpayment is 
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in issue, it can be expected that the Full Bench will be asked, as a consequential order, to vary the penalty imposed if the 
appeal is successful.  The issue of the amount of the underpayment was squarely raised by the grounds of appeal, giving rise, in 
this appeal, to the expectation we have referred to. The appellant has now submitted that the amount of the penalty be reviewed 
by the Full Bench and reduced.  The respondent did not suggest that the Full Bench was in this case restricted in varying the 
penalty order because it was not expressly raised in the grounds of appeal.   

21 Given the powers of the Full Bench in hearing an appeal against a decision of the Industrial Magistrate’s Court, the contents of 
the notice of appeal, the basis on which the appeal was allowed, the expectation we have referred to and the position of the 
respondent, we do not think there is any impediment in this appeal to the Full Bench reviewing the amount of the penalty 
order.  Indeed, we believe that it ought to do so for the reasons expressed in paragraphs [14] and [15] above. 

22 The amount of the underpayment is now established to be $2189.66 plus interest of $295.61, which totals $2485.27.  The 
amount of the underpayment and interest which were the subject of the orders made by the Industrial Magistrate totalled 
$4880.93.  Therefore there has been a reduction in these amounts of about 50% because of the appeal.  This is, in the context 
of the amount as a whole, a significant reduction.  There has been no reduction however in the number of times which the 
appellant breached the award.  The maximum penalty which can be imposed under s83(4) of the Act is $2000.00 in the case of 
an employer.  This is of course a relevant consideration in setting the amount of the penalty.   

23 We also take into account as submitted by the respondent that the underpayments occurred over a lengthy period and the issue 
of deterrence to this employer and to other employers who might be bound by this or other awards.  We also take into account 
that the appellant has not drawn to our attention any particular mitigating circumstances which applied.   

24 We do not think it is open to find that the appellant wanted to have the respondent sign an AWA because they wished to pay 
the respondent less than the amounts established by the award.  Additionally, the entitlement of an employer to offer an 
employee an AWA is permitted under the Workplace Relations Act 1996 (Cth).  This would not, therefore, in our opinion be an 
appropriate factor to take into account in assessing the penalty.   

25 In all of the circumstances in our opinion the appropriate penalty to be imposed is the amount of $500.00 which should be paid 
to the respondent.   

26 Accordingly, in our opinion the following orders should be made:- 
1. The appeal is upheld. 
2. The orders made by the Industrial Magistrate's Court on 31 August 2006 are set aside. 
3. The appellant shall pay to the respondent the sum of $2189.66 plus interest thereon fixed at $295.61. 
4. A penalty of $500.00 is imposed upon the appellant for its breach of the award which shall be paid to the 

respondent. 
5. The appellant shall pay to the respondent the sum of $72.00 being the disbursements incurred by the 

respondent in the claim at first instance. 
6. The payment of the amounts specified in 3 to 5 above shall be made by the appellant to the respondent 

within 14 days of the date of the publication of this order. 
27 A minute of proposed orders will issue in these terms.   
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Decision Application adjourned 
 

Order 
This matter having been listed for hearing before the Full Bench on 30 and 31 January 2007, and having received a 
letter applying for an adjournment dated 18 January 2007 on behalf of the respondent, and written submissions 
having been received from the applicant and the respondent dated 22 January 2007 it is this day, 24 January 2007, 
ordered, for reasons to be later published, that:- 

1. The hearing of the application be adjourned from 30 and 31 January 
2007 to a date to be fixed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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against order made - Relevant principles - Consideration by Full Bench of information provided - 
Discretion exercised - Adjournment granted - Industrial Relations Act 1979 (WA) (as amended), 
s6(c), s26(1)(c), s44, s84A(1)(b) - Industrial Relations Commission Regulations 2005, r.60(5), 
r.103(7) 

Decision Application adjourned 
 

Reasons for Decision 
THE ACTING PRESIDENT: 
Introduction 
1 In these reasons, for ease of reference, I will refer to the applicant as “the Registrar” and the respondent as “the Union”.  

Relevant to these reasons, as is set out below, is the filing of appeal FBA 43 of 2006.  In that appeal the Union is the appellant.  
The respondent is the Director General, Department of Education and Training.  I will for ease of reference refer to that party 
as “the Director General”.   

The Enforcement Application and the Order of the Commission  
2 Application FBM 1 of 2007 is an application under s84A(1)(b) of the Industrial Relations Act 1979 (WA) (as amended) (“the 

Act”) to the Full Bench for the enforcement of paragraph 3 of the order of Commissioner Harrison dated 1 December 2006 in 
matter No C 89 of 2006.  A copy of this order is attached and marked “Annexure 1” to application FBM 1 of 2007.   

3 In the order, the Commission recites at some length the background to the making of the order.  The following is taken from 
that background. 
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4 The parties to the order were the Director General and the Union.  Application No C 89 of 2006 was lodged pursuant to s44 of 
the Act on 25 October 2006.  In that application the Director General sought the assistance of the Commission to lift bans put 
in place by the Union and its members.   

5 On 26 October 2006 the Commission convened an urgent conference.  At the conference the Director General advised the 
Commission that some of the Union’s members had taken industrial action the previous day and its members intended to 
undertake further industrial action in support of a log of claims in relation to a new industrial agreement for education 
assistants, cleaners and gardeners working in the Director General’s schools across Western Australia.   

6 The Commission was also informed that the Director General undertook to meet the Union to review the Union’s log of 
claims.   

7 Conferences between the parties to application No C 89 of 2006 and the Commission took place between 27 October 2006 and 
1 December 2006.  At a conference with the Commission on 1 December 2006, the Commission was advised, amongst other 
things, that the Union’s members voted to immediately impose the following bans at a mass meeting held on 30 November 
2006:- 

“ALL EDUCATION ASSISTANTS 
(Including AIEO, Ethnic Assistants, Interpreters and SPER) 

• NO bus duty before, during and after school 

• NO swimming lessons (stay out of the water!) 

• NO excursions 

• NO yard duty (the exception to this is EA’s in Special Needs where 
IEP stipulates assistant supervision-the Industrial Commission has 
asked this not to happen) 

HOME ECONOMICS ASSISTANTS 

• NO laundry duties 
GARDENERS 

• NO litter pick up 

• NO handyperson’s duties 
CLEANERS 

• NO cleaning of ALL administration areas (including toilets)” 
8 The Director General argued that the bans should be lifted as it claimed that the effect of the bans was compromising the 

safety of some students, particularly those attending education support units, some end of year activities in schools would have 
to be cancelled as a result of the bans and some of the bans compromised school safety.   

9 The Union argued that the impact of the bans was minimal and would only result in minor discomfort to schools and students.  
The Union also argued that it was able to put in place arrangements to provide appropriate care for the students affected by the 
bans.   

10 The Commission “formed the view that the bans that the respondent and its members have in place which were voted on by 
the respondent’s members on 30 November 2006 and confirmed in a notice to the respondent’s members on 30 November 
2006 should be lifted”.  The Commission said that in reaching this conclusion it had taken into account that “the interests of 
those person directly involved in this dispute, particularly students, will be compromised if the bans are not lifted”.   

11 The Commission said that having regard for the interests of the parties directly involved, the public interest and to prevent the 
further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(i) 
and (ii) and s44(6)(bb)(i), it made the order which was then set out.  The order was:- 

“1. THAT the respondent, its officers, agents, employees and members 
immediately cease industrial action, including bans, in relation to the 
log of claims it recently put to the applicant on behalf of Education 
Assistants, Home Economic Assistants, Cleaners and Gardeners. 

2. THAT Education Assistants, Home Economics Assistants, Gardeners 
and Cleaners who are members of the respondent and currently have 
work bans in place are not to take any further industrial action 
including bans and restrictions with respect to negotiations in relation 
to the respondent’s current log of claims against the applicant. 

3. THAT the respondent, its officers, agents and employees are to take 
reasonable steps to inform its members about the terms of this order 
and direct its members to comply with this order. 
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4. THAT the respondent, its officers, employees and members are not to 
take any further industrial action in relation to the respondent’s log of 
claims whilst this order remains in force. 

5. THAT the applicant is to give written confirmation of the wage offer to 
Cleaners and Gardeners to the respondent by 4.00pm Monday 
4 December 2006. 

6. THAT report back conferences will be held in the Commission in 
relation to the issues in dispute in mid December 2006 and mid 
January 2007. 

7. THAT this order is to remain in force until revoked or varied by the 
Commission. 

8. THAT both parties have liberty to apply to vary this order.” 
12 As stated FBM 1 of 2007 was taken to enforce paragraph 3 of the order.   
The Process of Dealing with the Enforcement Application 
13 The enforcement application was received in my chambers on 15 January 2007 from the Registrar for the purpose of 

ascertaining from me a date to be “specified in the summons endorsed on the notice of application”.  This is in accordance 
with regulation 60(5) of the Industrial Relations Commission Regulations 2005 (the Regulations).  As stated in that sub-
regulation, the date is not without good cause to be less than 14 days from the date on which the notice of application is filed 
in the office of the Registrar.  On 16 January 2007 I advised the Registrar that the dates to be specified in the summons should 
be 30 and 31 January 2007.   

14 On 17 January 2007 a Notice of Hearing was issued from my chambers advising the Registrar and the Union that the Full 
Bench would sit on these dates to hear the application.   

The Adjournment Application 
15 On 18 January 2007 Mr Nicholas, an industrial officer of the Union, spoke to my associate by telephone and advised her that:- 

(a) An application for leave to appeal out of time and “an appeal” against the orders which were subject to the 
enforcement proceedings had been filed on 18 January 2007, together with appeal books.   

(b) A declaration of service had been filed or would be filed on 18 January 2007.   
(c) He had spoken to the Registrar of the Commission who advised that he was not opposed to the adjournment of the 

hearing of the enforcement application listed for 30 and 31 January 2007.   
16 After further discussion, Mr Nicholas said that he would write a letter to the Full Bench requesting an adjournment of the 

hearing of the application and explaining the reasons for wanting the adjournment.   
17 Upon my instructions, my associate subsequently sent an email to Mr Nicholas on 18 January 2007 confirming the contents of 

their conversation and asking whether if the adjournment was granted, the application for leave to appeal and the appeal if 
leave were granted, could be heard on 30 and 31 January 2007.   

18 On 18 January 2007 Mr Nicholas sent a letter to me about the hearing.  This letter should not have been sent directly to me, 
but instead to my associate.  Nothing turns on this however in this case.  The letter confirmed that the Union sought an 
adjournment of the hearing of FBM 1 of 2007 until the appeal (FBA 43 of 2006) was finalised.   

19 The letter explained that the ground for seeking the adjournment was that the appeal raised questions about the validity of the 
order, including paragraph 3, which was the subject of the enforcement proceedings.  (A perusal of the grounds of appeal 
confirms that this assertion is correct with respect to at least two of the grounds).  The Union said it was concerned an injustice 
may be done if the enforcement proceedings were heard before the validity of the orders were dealt with through the appeal.   

20 The letter said that Mr Nicholas had spoken with the Registrar who indicated that he would consent to the adjournment.   
21 The letter also said that the Union would prefer the appeal not be listed on 30 and 31 January 2007.  The letter said that the 

secretary of the Union, Mr Dave Kelly, was unavailable on those dates due to attendance at an ACTU national meeting.  The 
letter did not explain the significance of this, such as whether it was intended that Mr Kelly would appear to represent the 
Union at the hearing of the appeal.   

22 The letter concluded that Mr Nicholas would be grateful if my associate would indicate whether the Full Bench will adjourn 
FBM 1 of 2007.  The letter showed it had been “cc’d” to the Registrar and the Acting Manager, Labour Relations (Schools) of 
the Department of Education and Training.   

The First Consideration of the Adjournment Application 
23 The Full Bench informally convened to consider the “application” to adjourn the hearing on the morning of 19 January 2007.  

At that time the Full Bench was not prepared to grant the adjournment on the information provided.  The Full Bench had 
concerns about granting the adjournment, which included the following:- 
(a) The Full Bench had not been advised at that time as to the present and likely future status of the industrial action, 

including the bans, which was before the Commission leading to the making of the order on 1 December 2006.   
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(b) Related to (a), the Full Bench had not received any information from the Director General as to its attitude to the 
adjournment of the enforcement application.  It was considered that this information was relevant given that the 
Director General had obtained the benefit of the order made by the Commission which was said, in part, not to have 
been complied with, in the enforcement application.   

(c) The Full Bench should be careful not to simply endorse even an agreed adjournment of an enforcement application, 
pending the determination of an appeal against the orders the subject of the enforcement application, because the 
filing of an appeal might then be used as a device to attempt to delay an enforcement application.   

(d) It was in the public interest generally and specifically in the interests of the children and their parents who may 
have been affected by the work bans, for the Full Bench to obtain further information on this issue before deciding 
whether to adjourn the hearing of the enforcement application.   

The Correspondence After the First Consideration 
24 On the instructions of the Full Bench, through me, my associate wrote to the Registrar and the Union on 19 January 2007 to 

advise that we were not at present prepared to grant the adjournment on the information provided.   
25 The letter from my associate requested that the parties by 4.00pm on Monday, 22 January 2007 provide additional information 

in writing about the present and likely future status of the industrial action including bans which was before the Commission, 
leading to the making of the order on 1 December 2006.   

26 The letter from my associate also informed the parties that the Full Bench thought it was relevant to consider when FBA 43 of 
2006 could be heard.  My associate informed the parties that she had been instructed to write to the parties to the appeal 
requesting that they advise in writing by the same time and date as to the following:- 
(1) When the appeal will be ready for hearing.   
(2) Whether the appeal may be heard on 30 and 31 January 2007 or earlier.   
(3) The otherwise availability of the parties for the hearing of the appeal.   
(4) The reasons of the parties for their answers to 1-3 above.   

27 The parties to the enforcement application were advised in the letter by my associate that the Full Bench would reconsider the 
adjournment application at 4.00pm on Monday, 22 January 2007 and take into account the responses received to these 
requests.   

28 A copy of the letter about the enforcement application was sent to the Director General, as a copy of the letter from the Union 
to me dated 18 January 2007 had, as stated above, indicated it was to be sent to a representative of Director General at DET.   

29 As foreshadowed in the letter to the parties to the enforcement application and stated above, a letter was also sent to the Union 
and the Director General about the hearing of FBA 43 of 2006.  This letter referred to the appeal seeking the quashing of the 
orders made by the Commission on 1 December 2006.  The letter said the alleged non-compliance with one of these orders 
formed the basis of the enforcement application, presently listed for hearing on 30 and 31 January 2007.  The letter recorded 
that the Union, who is the appellant in FBA 43 of 2006, applied for the adjournment of the hearing of FBM 1 of 2007 until the 
appeal was finalised.   

30 The letter then said that it was relevant to the determination of the adjournment application, when the appeal could be heard.  
My associate then requested the answers in writing to the four questions set out above to be received by her by the time 
specified above.   

31 As foreshadowed in the letter from my associate to the parties in the enforcement application, the Full Bench reconsidered the 
adjournment application at 4.00pm on Monday, 22 January 2007.  It reconvened informally to do so. 

32 Prior to this, my associate had received a letter from each of the parties to the enforcement application, and the Director 
General in response to the two letters she had sent to these three parties on 19 January 2007.  These letters were all placed 
before the Full Bench.   

The Reply from the Registrar 

33 The letter from the Registrar said that although he was not a party to the application before Commissioner Harrison, he 
contacted the Director General and was advised that there is no industrial action, including bans, at this time.  The letter 
advised that schools where the employees work do not resume until 31 January 2007, although cleaners have commenced 
duties as required in preparation for the commencement of the school year.  The letter advised that Harrison C had directed the 
parties to report back to her on 22 January 2007 regarding the Union’s intention to seek a revocation of the original order and 
any undertakings with respect to limiting future industrial action.  The letter from the Registrar confirmed that he would agree 
to the hearing of FBM 1 of 2007 being adjourned, but only because it would seem impractical to proceed until FBA 43 of 
2006 is determined.   

The Reply from the Union 

34 A single letter from the Union to my associate dealt with both FBM 1 of 2007 and FBA 43 of 2006.  With respect to the 
adjournment application, the letter advised that the bans which were the subject of the orders of Commissioner Harrison dated 
1 December 2006 related to negotiations for an industrial agreement covering education assistants, cleaners and gardeners 
employed by the Department of Education and Training (DET).  The letter said that there was presently no industrial action by 
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members of the Union in relation to enterprise bargaining negotiations with DET.  The letter asserted the trigger for the bans 
the subject of the orders was a threat “by Government” to the operative date of the first wage increase to apply under the new 
agreement.  The letter said that issue is now the subject of an agreement between the Union and DET whereby a 1 January 
operative date is guaranteed if agreement on all matters is reached prior to “30 April 2006”.  The members of the Full Bench 
considered that there was an error in this date which was clearly meant to say 30 April 2007.   

35 The letter reported that negotiations between the parties were progressing well.  The letter stated that DET is currently 
considering whether to consent to an application by the Union to lift the orders against the industrial action made by 
Commissioner Harrison.  The letter said the Union had also given a commitment to DET not to engage in industrial action 
until at least 9 February 2007.  The letter said that at the time of writing there was no decision from Commissioner Harrison 
about that application, although the Commissioner had indicated that a conference will be listed this week to progress the 
matter.   

36 In conclusion on this issue, the Union said that it “foresees no further industrial action being taken by members of the [Union] 
employed by DET in relation to the current negotiations for an enterprise agreement”.   

37 About the hearing of the appeal, the letter stated that the appeal was served on the Director General on 15 January 2007 and 
the appeal book was filed and served on 18 January 2007.  Declarations of service of the application and the appeal book were 
filed on 22 January 2007.  The letter said there were also applications for an extension of time within which to file the appeal 
book in FBA 43 of 2006 which had been served.   

38 The letter said that the Union would prefer the appeal not to be listed on 30 and 31 January 2007.  The Union said it needed 
more time to prepare for the hearing as they were not presently in a position to satisfactorily present submissions in support of 
the appeal.  The letter repeated the information about Mr Kelly being unavailable on 30 and 31 January 2007, but again did not 
explain the significance of this.  The letter stated the Union would be ready for hearing by 19 February 2007, but then 
provided unavailable dates from 24 January to 1 March 2007.   

39 The letter stated that a copy of it had been sent to the Registrar and the Acting Manager, Labour Relations (Schools) of DET.   

The Reply from the Director General 

40 The letter on behalf of the Director General was from Mr Dave Newman, the Acting Director of Labour Relations of DET.  
The letter stated that the Director General only became aware of the existence of the appeal on 16 January 2007, when 
Mr Nicholas contacted “the directorate” to seek consent to an interlocutory application for an extension of time for the 
lodgement of the appeal books.  A faxed copy of the notice of appeal was then forwarded to “the directorate” by Mr Nicholas 
on 18 January 2007 and on the same date the appeal books and interlocutory applications were received by courier.   

41 The letter from Mr Newman states that as a consequence of only recently being in receipt of the documents relating to the 
appeal, the Director General responded to the questions of the Full Bench in the following manner:- 

“1. The Respondent will need to refer the matter to State Solicitors for 
advice and representation.  The Respondent intends to refer the matter 
in the next few days, it would be reasonable to expect that the 
responsible officer from the State Solicitor’s Office will need at least 
two weeks before going to hearing.  This will include consideration of 
whether the Respondent ability to make a strike out application given 
the delay in the service of the Notice of Appeal. 

2. In light of the above it would be the Respondent’s view that the Appeal 
cannot proceed for hearing on the 30 and 31 January, or earlier. 

3. The Respondent will request that the officer of the State Solicitor’s 
Office representing the Respondent advise the Full Bench at the 
earliest opportunity of their availability. 

4 The second paragraph of this letter is intended to provide the 
rationale for the above answers.” 

42 The letter said the Director General was also aware that the Union had requested the Full Bench consider hearing and 
determining the appeal prior to proceeding with the hearing of FBM 1 of 2007.  The letter stated that whilst the Director 
General is not a party to FBM 1 of 2007, it considered that the request was appropriate.   

The Second Consideration of the Adjournment Application 

43 As stated above the Full Bench convened informally at 4:00pm on 22 January 2007 to consider for a second time the 
application to adjourn. 

44 After considering the information contained in the letters, the Full Bench decided that it was appropriate to adjourn the hearing 
of the enforcement application from 30 and 31 January 2007 to a date to be fixed.  In reaching this decision, the Full Bench 
noted that it was in receipt of important additional information since it considered the matter on 19 January 2007.  Principally, 
this was:- 
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(a) There was presently no industrial action taking place, including bans, of the type which was before the Commission 
and led to the making of the order on 1 December 2006.   

(b) There was no indication of any future industrial action in relation to the industrial dispute which had been before the 
Commission and led to the making of the orders.   

 (c) The Union had given a commitment to DET not to engage in industrial action until at least 9 February 2007.   

(d) The Union did not foresee any further industrial action being taken by members of the Union employed by DET in 
relation to the current negotiations for an enterprise agreement.   

(e) The Director General, in whose favour the orders the subject of the enforcement application had been made, 
considered appropriate the request for the hearing of the appeal to take place prior to the hearing of the enforcement 
application.   

The Exercise of the Discretion 

45 The power of the Full Bench to grant an adjournment of the hearing of an application before it is discretionary.  It is to be 
exercised by having regard to considerations of fairness and justice to the parties (Myers v Myers [1969] WAR 19).  In the 
present application there is also the public interest to be considered.  This is consistent with the principal object of the Act, set 
out in s6(c).  It is also consistent with the exercise of the jurisdiction of the Commission as set out in s26(1)(c) of the Act.   

46 This states that where appropriate, in the exercise of its jurisdiction under the Act the Commission shall have regard for the 
interests of the persons immediately concerned whether directly affected or not and, where appropriate, for the interests of the 
community as a whole.   

47 In the present matter, there was potential for school students, their parents and the public as a whole to be affected by the 
industrial action which was in turn affected by the orders made by Commissioner Harrison of which enforcement is now 
sought.  Accordingly, the Full Bench took into consideration the information received which was that there was not presently 
nor in the immediate or medium term future likely to be any impact upon such students, parents or the public as a whole.   

48 The Full Bench considered that in the particular circumstance and at the present time, it was sensible to not hear the 
enforcement application until the appeal, which questions the validity of the orders the subject of the enforcement application, 
is determined.   

49 The Full Bench noted that it was ready to hear the appeal expeditiously, but at the present time neither the Union nor the 
Director General were ready for or pressing the hearing of the appeal.  The Full Bench considered however that the Acting 
President could under regulation 103(7) of the Regulations, expeditiously list the appeal for hearing.   

The Correspondence After the Second Consideration 

50 Having made the decision to adjourn the enforcement application, the Full Bench, through me, instructed my associate to send 
a letter to the Registrar, the Union and the Director General in the following terms:- 

“I have been instructed by the Full Bench to send this letter to both the parties 
to FBM 1 of 2007 and FBA 43 of 2006 as all parties have received a copy of 
my two letters dated 19 January 2007 and the replies from each party 
received today. 

As foreshadowed in my letter about FBM 1 of 2007, the Full Bench 
reconsidered the adjournment application at 4.00pm today.  The Full Bench 
received a copy of the letters sent by all three parties in reply to my letters 
dated 19 January 2007.  The Full Bench resolved, because of the additional 
information received, to grant the application to adjourn the hearing of FBM 
1 of 2007 to a date to be fixed. 

The order which the Full Bench considers ought to be made is that: 

1. The hearing of the application be adjourned from 30 and 31 January 
2007 to a date to be fixed. 

I have been instructed to ascertain whether, in the circumstances, the parties 
to FBM 1 of 2007 are prepared to waive their right to speak to any minute of 
proposed order.  If so the Full Bench considers it will be unnecessary to 
publish a minute and will proceed to issue the order as set out above.  Could 
these parties please advise me of their attitude to this in writing by 4.00pm 
Tuesday, 23 January 2007. 

The Full Bench will publish its reasons for decision as soon as practicable. 

With respect to FBA 43 of 2006, the Acting President has also instructed me 
to advise the parties, that after consultation with the other members of the 
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Full Bench, given the information received, he does not consider it 
appropriate to list the hearing of the appeal FBA 43 of 2006 at the present 
time.  It is anticipated however that the hearing of the appeal will occur 
expeditiously. I have been asked by the Acting President to continue to liaise 
with the parties to facilitate this.  His present intention however is to not list 
the appeal for hearing prior to 6 February 2007. 

The Full Bench presently anticipates that FBM 1 of 2007 will be listed for 
hearing expeditiously after the determination of the appeal.” 

51 Both the Registrar and the Union advised my associate in writing that they waived the right to speak to the Minute and the 
order was issued on 24 January 2007. 

52 These are my reasons for decision which were foreshadowed in the letter from my associate dated 22 January 2007. 

CHIEF COMMISSIONER A R BEECH:   

53 I have had the benefit of reading the reasons for decision of His Honour, the Acting President.  I agree with those reasons and 
have nothing to add. 

COMMISSIONER P E SCOTT:   

54 I have had the benefit of reading the reasons for decision of His Honour, the Acting President.  I agree with those reasons and 
have nothing to add. 

 

FULL BENCH—Unions—Application for Alteration of Rules— 

2007 WAIRC 00087 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPLICANT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 8 FEBRUARY 2007 
FILE NO FBM 3 OF 2006 
CITATION NO. 2007 WAIRC 00087 
 

Decision Order & Directions 
Appearances 
Applicant Mr T Pope 
 

Order 
This matter having come on for hearing before the Full Bench on 8 February 2007, and having heard Mr T Pope on 
behalf of the applicant, it is this day, 8 February 2007, ordered that:- 

1. The applicant file and serve additional written submissions within 7 
days. 

2. The decision of the Full Bench stands reserved upon the receipt of the 
additional written submissions. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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FULL BENCH—Unions—Cancellation of registration— 

2007 WAIRC 00086 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
THE WEST AUSTRALIAN HAIRDRESSERS' AND WIGMAKERS' EMPLOYEES' UNION OF 
WORKERS 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 8 FEBRUARY 2007 
FILE NO FBM 2 OF 2006 
CITATION NO. 2007 WAIRC 00086 
 

Decision Order & directions 
Appearances 
Applicant Mr J Spurling  
Respondent Mr T Pope  
 

Order 
This matter having come on for hearing before the Full Bench on 8 February 2007, and having heard Mr J Spurling 
on behalf of the applicant and Mr T Pope on behalf of the respondent, it is this day, 8 February 2007, ordered that:- 

1. The parties file and serve additional written submissions within 7 
days. 

2. The decision of the Full Bench stands reserved upon the receipt of the 
additional written submissions. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PRESIDENT—Matters dealt with— 

2007 WAIRC 00035 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MERREDIN CUSTOMER SERVICE PTY LTD AS TRUSTEE FOR HATCH FAMILY TRUST 
T/A DONOVAN FORD/MERREDIN NISSAN AND DONOVAN TYRES 

APPLICANT 
-and- 
ROSLYN GREEN 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
HEARD MONDAY, 11 DECEMBER 2006 
DELIVERED MONDAY, 11 DECEMBER 2006 
PUBLISHED THURSDAY, 25 JANUARY 2007 
FILE NO. PRES 13 OF 2006 
CITATION NO. 2007 WAIRC 00035 
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CatchWords Industrial Law (WA) - Application to stay order of the Commission - Stay of order principles - No 
opposition to stay by respondent - Issues relating to financial circumstances of the applicant - 
Whether special circumstances warrant the granting of a stay - Application granted - Industrial 
Relations Act 1979 (WA) (as amended), s49(11) 

Decision Application granted 
Appearances 
Applicant Mr R Gifford, as agent 
Respondent No appearance 
 

Reasons for Decision 
(Delivered ex tempore and edited from the transcript) 

THE ACTING PRESIDENT: 

1 I have before me today an application made pursuant to s49(11) of the Industrial Relations Act 1979 (WA) (as amended) (the 
Act).  That subsection provides that at any time after an appeal to the Full Bench has been instituted under this section, a 
person who has a sufficient interest may apply to the Commission for an order that the operation of the decision appealed 
against be stayed wholly or in part pending the hearing and determination of the appeal. 

2 The applicant for the stay order is the appellant in appeal No FBA 39 of 2006.  That appeal is against an order made by 
Commissioner Smith, as the Senior Commissioner then was, on 23 October 2006.  Commissioner Smith firstly declared that 
the applicant before her was unfairly dismissed.  Secondly, there was an order that the then respondent pay to the applicant 
within 14 days of the date of the order the sum of $8840 less any taxation that may be payable to the Commissioner of 
Taxation as compensation.  Thirdly there was an order that the application was otherwise dismissed.  I understand that this 
order was made with respect to the then applicant seeking an order that a reference be supplied by the then respondent.  I 
understand that the Commissioner had made it clear to the then respondent that the application for a reference could not be 
granted because it was beyond the power of the Commission to make such an order.   

3 The applicant has filed a notice of appeal on 13 November 2006.  Attached to that are two grounds of appeal which are set out.   

4 Upon the filing of the application for the stay, the application was endorsed with certain directions that I made.  Those 
directions included not only the setting down of the matter for hearing but also procedural directions.  Firstly, there was a 
direction as to the service of the application and as to the filing of a declaration of service.  That direction has been complied 
with.  There was then a direction directed to the respondent.  That direction was to the effect that if the respondent intended to 
oppose the application, then before 2.15pm on Wednesday, 6 December 2006 she should file and serve an answer.  There was 
then a direction made as to affidavit evidence, and then finally there was a direction made as to the filing and service of written 
submissions by all parties by 2.15pm on Friday, 8 December 2006.   

5 The respondent did not file an answer to the application.  I make the point, however, that the respondent is acting in person.  
The applicant for the stay filed written submissions in support of the application which I have considered and which will be 
referred to in a moment.   

6 The respondent, upon being contacted by my associate at my direction, as to whether she would be filing written submissions, 
advised that she would send information to my associate via email.  This occurred on Friday, 8 December 2006 at, I 
understand, 4.22pm, although the email is marked 5.22pm.  It seems that the respondent’s computer may not have adjusted its 
time to accommodate daylight saving.  A copy of that email was sent to the applicant’s agent, as he has confirmed to me this 
afternoon.   

7 The email from the respondent makes a number of points.  Firstly, she apologises for any late reply to the directions which 
were made and I comment that I, of course, accept that apology.  There is then a number of points made with respect to the 
application but ultimately the respondent states that she does not dispute the making of the stay order.  The respondent also 
says that she would seek to be excused from the court hearing today because of financial reasons, it being apparent that the 
respondent is resident in the South West.   

8 Upon receipt of this email I requested my associate to then contact the respondent and advise her that in light of her non-
objection to the making of the stay order that it was not necessary for her to attend this afternoon.  No further communication 
has been received from the respondent in response to that.   

9 The application for the stay sets out the grounds in support of the application.  The first of those grounds argues that the appeal 
deals with issues of substance which are genuinely arguable.  It says that the grounds deal with the employment status of the 
applicant at first instance in the context of whether the employment was likely to be ongoing or not and secondly with various 
factors relevant to the setting of the amount of compensation.   

10 The applicant for the stay then refers to the balance of convenience.  It is argued that the balance of convenience favours the 
granting of the stay as the payment of the amount of compensation by the applicant in circumstances where the applicant has 
been facing substantially reduced turnover relating to sales of vehicles and parts and vehicle servicing due to the rural 
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downturn with its consequent effect on profitability, where such is likely to lead to further redundancies being effected within 
the company.  It is then said that such a consequence which is sought to be avoided by the applicant company ought preferably 
not occur, with respect, when there is a real possibility that the appeal could succeed in whole or in part in which case the 
compensation awarded may accordingly be varied.   

11 The application stated that evidence was intended to be led to confirm the financial status of the applicant and the anticipated 
impact upon the applicant’s operations in the event of the payment being required to be made at this point in time.   

12 As I stated, the applicant also filed written submissions as directed.  The written submissions cover the same grounds as 
referred to in the application in more detail.   

13 The written submissions refer to the principles which govern whether an application for a stay ought to be granted.  The 
applicant cites my decision in John Holland Group Pty Ltd v CFMEU (2005) 85 WAIG 3918 and, in particular, 
paragraphs [31] to [38] inclusive as indicating the approach to be taken to a stay application such as the present.   

14 With respect to the balance of convenience issue that I have referred to earlier, the written submissions state that the intention 
of the applicant was to lead evidence by the managing director of the applicant, Mr Rick Hatch, as to the financial 
circumstances of the applicant.  The written submissions provide a summary of what that evidence could entail.   

15 I have indicated to the applicant’s agent that I do not think it is necessary to hear that evidence this afternoon in light of the 
non-objection to the making of the stay order indicated by the respondent.  I indicated that, in my view, it would, in all the 
circumstances, be appropriate to grant the stay order sought and to provide short reasons for so doing.   

16 The terms of s49(11) of the Act refer first of all to an appeal to the Full Bench having been instituted.  This has occurred as I 
have said.  The subsection then refers to a person who has sufficient interest applying to the Commission for a stay order.  
Again, the applicant who is the appellant to the appeal and the person against whom orders were made at first instance is a 
person with sufficient interest to apply for an order under s49(11) of the Act.  There then remains to be considered whether the 
discretion to order a stay should be exercised in the applicant’s favour.   

17 I have referred earlier to the John Holland Group decision and I reiterate that in my opinion the principles guiding an 
application such as the present are set out in that decision.   

18 With respect to the financial circumstances of a respondent, I made some reference to that consideration in my decision in 
Seacode Nominees Pty Ltd v Nigel Anthony Penfold (2005) 85 WAIG 3926 and, in particular, at paragraphs [13] to [17].  As 
stated in the Seacode decision, an appellant’s financial circumstances is a matter relevant to the exercise of the discretion but 
does not always lead to a conclusion that it is appropriate to grant a stay of execution.   

19 As indicated in the John Holland Group decision the primary matter to consider in granting a stay is the consequences of 
granting a stay one way or the other.  Where a party may face severe financial difficulties or financial ruin if a stay is not 
granted then, this may be a reason to make an order for a stay.   

20 In this instance I have considered the arguability of the appeal as a matter relevant to the granting of a stay.  It is necessary to 
consider this, of course, but it is important to note that one cannot consider the prospects of success of an appeal in any final 
sense.  I also note, of course, that in any matter proceeding to the Full Bench I will be only one member of the Bench and will 
have two colleagues sitting with me.  There will be the opportunity then to consider the grounds of appeal in full.   

21 For the present time I would make the observation that from the quick look that I have had at the matter, whilst the grounds of 
appeal are arguable they do not seem at this point in time to lead me to overwhelmingly think that the appeal might succeed.  
However, as I say, I have not had the opportunity to have a full consideration of the matter at this stage nor the benefit of full 
argument.   

22 I also reiterate the observations I made in the John Holland Group decision at paragraph [48] with respect to the caution that 
needs to be exercised in considering the strength of the grounds of appeal at this point in time.  In that paragraph I adopted 
what was stated by President O'Dea in Robe River Iron Associates v AMWSU (1988) 68 WAIG 1709 at 1710.   

23 Overall, in my opinion, there needs to be some special circumstance before a stay application would ordinarily be granted.  At 
times there is the necessity to preserve the integrity of an appeal and make a stay order so that an appeal is not rendered 
nugatory.  This is not however the only circumstance.   

24 The non-opposition by a respondent to a stay order is a matter which can be taken into account and afforded some weight in 
deciding whether there are special circumstances warranting the granting of a stay.  I make this observation because ordinarily 
the reluctance to grant a stay is in part because of the view that a successful applicant at first instance ought to be entitled to 
the fruits of that litigation.  However where the person who benefits or would benefit from the orders made at first instance 
does not oppose a stay order, that to some extent lessens the necessity to see that the fruits of the litigation are provided to the 
party who had success at first instance.   

25 Another case where I have made a stay order in part because of the attitude of a respondent is in St Cecilia’s College School 
Board v Grigson (2006) 86 WAIG 1260.   

26 In the present case, because of the arguability of the appeal in the sense that I have described earlier and also because of the 
position of the respondent, which I have described earlier, in my opinion it is appropriate to grant the order for the stay.   
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27 I note the position of the applicant as well in relation to its financial circumstances and its intention to lead evidence from 
Mr Hatch in that regard if it was necessary.  That is also a matter I take into account in deciding to grant the stay order today 
although because of the respondent’s position it is not necessary to hear that evidence in my opinion.   

28 Therefore I will make the orders sought in relation to the stay.  However in doing so it should be made absolutely clear that if 
the appeal is dismissed then the present applicant will be obliged to pay the amount ordered by the Commission at first 
instance despite what I have been told about their financial circumstances.  They should take the steps necessary to ensure that 
they have the resources available to satisfy the orders made at first instance should the appeal not succeed.   

29 What I intend to do is to set out orders I think should be made in a moment.  They will be published in the form of a minute 
and the parties, obviously including the respondent, will be given an opportunity to advise as to whether they wish to make 
any submissions about the content of the orders as contained in the minute. 

30 The orders which I think should be made are that:- 

1. The orders made by the Commission on 23 October 2006 in 
application No U 172 of 2005 are wholly stayed pending the hearing 
and determination of appeal No FBA 39 of 2006 or until further order. 

2. The parties have liberty to apply on 48 hours notice for the purpose of 
seeking any variation of or revocation of the first order made. 

 

2006 WAIRC 05837 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MERREDIN CUSTOMER SERVICE PTY LTD AS TRUSTEE FOR HATCH FAMILY TRUST 
T/A DONOVAN FORD/MERREDIN NISSAN AND DONOVAN TYRES 

APPLICANT 
-and- 
ROSLYN GREEN 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO PRES 13 OF 2006 
CITATION NO. 2006 WAIRC 05837 
 

Decision Application granted 
Appearances 
Applicant Mr R Gifford, as agent 
Respondent No appearance 
 

Order 
This matter having come on for hearing before me on 11 December 2006, and having heard Mr R Gifford, as agent, 
on behalf of the applicant, and there being no appearance by or on behalf of the respondent, and reasons for decision 
being given ex tempore and to be edited and published at a future date, it is this day, 13 December 2006, ordered 
that:- 

1. The orders made by the Commission on 23 October 2006 in 
application No U 172 of 2005 are wholly stayed pending the hearing 
and determination of appeal No FBA 39 of 2006 or until further order. 

2. The parties have liberty to apply on 48 hours notice for the purpose of 
seeking any variation to or revocation of the first order made. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    137 
 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2007 WAIRC 00019 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANIMAL RESOURCES AUTHORITY AND OTHERS 

-and- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 JANUARY 2007 
FILE NO P 9 OF 2006 
CITATION NO. 2007 WAIRC 00019 
 

Result Award varied 
 

Order 
HAVING heard Mr G Wibrow on behalf of the Animal Resources Centre and Others and Mr S Farrell and with him Mr B Cusack 
on behalf of the Civil Service Association of Western Australia Incorporated, and by consent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 16th day of January 2007. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 1. – Title:  Delete this clause and insert the following in lieu thereof: 
This Award shall be known as the Government Officers Salaries, Allowances and Conditions Award 1989, and shall supersede and 
replace the Awards or Agreements listed in Schedule C – List of Awards/Agreements which are replaced by this Award. 
2. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Part-Time Employment 
10. Casual Employment 
11. Salaries 
12. Salaries - Specified Callings 
13. Purchased Leave - 44/52 Salary Arrangement 
14. Purchased Leave - Deferred Salary Arrangement 
15. Salary Packaging Arrangement 
16. Supported Wage 
17. Traineeships 
18. Annual Increments 
19. Higher Duties Allowance 
20. Hours 
21. Shift Work Allowance 
22. Overtime Allowance 
23. Annual Leave 
24. Public Holidays 
25. Long Service Leave 
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26. Sick Leave 
27. Carers Leave 
28. Parental Leave 
29. Leave Without Pay 
30. Study Leave 
31. Short Leave 
32. Bereavement Leave 
33. Cultural/Ceremonial Leave 
34. Blood/Plasma Donors Leave 
35. Emergency Service Leave 
36. Union Facilities For Union Representatives 
37. Leave to Attend Association Business 
38. Trade Union Training Leave 
39. Defence Force Reserves Leave 
40. Witness and Jury Service 
41. Camping Allowance 
42. District Allowance 
43. Disturbance Allowance 
44. Diving Allowance 
45. Flying Allowance 
46. Motor Vehicle Allowance 
47. Property Allowance 
48. Protective Clothing Allowance 
49. Relieving Allowance 
50. Removal Allowance 
51. Sea - Going Allowance 
52. Transfer Allowance 
53. Travelling Allowance 
54. Annual Interstate Allowance 
55. Mortuary Allowance 
56. Weekend Absence from Residence 
57. Preservation of Rights 
58. Keeping of and Access to Employment Records 
59. Notification of Change 
60. Right of Entry and Inspection by Authorised Representatives 
61. Copies of Award 
62. Establishment of Consultative Mechanisms 
63. Dispute Settlement Procedure 
64. Expired General Agreement Salaries 

SCHEDULE A List of Respondents 
SCHEDULE B Government Officers Not Covered by the Scope of this Award 
SCHEDULE C List of Awards/Agreements which are replaced by this Award 
SCHEDULE D Salaries 
SCHEDULE E Salaries - Specified Callings 
SCHEDULE F Clause 41. - Camping Allowance 
SCHEDULE G Clause 42. - District Allowances 
SCHEDULE H Motor Vehicle Allowance 
SCHEDULE I Clause 22. – Overtime Allowance 
SCHEDULE J Travelling, Transfer and Relieving Allowance 
SCHEDULE K Shiftwork Allowance 
SCHEDULE L Other Allowances 
SCHEDULE M Travel Concessions for Annual Leave 
SCHEDULE N Named Union Party 
SCHEDULE O Annual Interstate Allowance Rates 
SCHEDULE P Expired General Agreement Salaries 

3. Clause 4. – Scope:  Delete this clause and insert the following in lieu thereof: 
This Award shall apply to all Government officers eligible for membership of the Civil Service Association of Western Australia 
Incorporated, employed by the Public Authorities listed in Schedule A – List of Respondents of this Award, except for those 
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officers specified in Schedule B – Government Officers Not Covered by the Scope of this Award, or officers whose salaries or 
salary ranges, conditions or allowances are determined or recommended pursuant to the Salaries and Allowances Act 1975 or any 
other Act or are determined or to be determined by the Governor pursuant to the provisions of any Act of Parliament. 
4. Clause 6. – Definitions:  Delete this clause and insert the following in lieu thereof: 
"Board of Reference" means a Board of Reference established under the provisions of Section 48 of the Industrial Relations Act 
1979.   
"Casual officer" means an officer engaged by the hour for a period not exceeding one calendar month in any period of engagement, 
or any officer employed as a casual on an hourly rate of pay by agreement between the Association and the employer. 
"De facto partner" means a relationship (other than a legal marriage) between two persons who live together in a 'marriage-like' 
relationship and includes same sex partners. 
"Employer" means a Respondent listed in Schedule A – List of Respondents of this Award. 
"Fixed term officer" means an officer who is employed on a full time or part-time basis on a contract of service of specified 
duration. 
"Headquarters" means the place in which the principal work of an officer is carried out, as defined by the employer. 
"Metropolitan area" means that area within a radius of 50 kilometres from the Perth city railway station. 
"Officer" means a Government officer within the meaning of the Industrial Relations Act 1979. 
"One working day" shall be equated to seven hours and 30 minutes. 
"Partner" means either spouse or de facto partner. 
"Part-time employment" means regular and continuing employment of less than 37.5 hours per week. 
"Spouse" means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
“Union” means the Civil Service Association of Western Australia Incorporated. 
5. Clause 8. – Contract of Service:  Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(2) (a) No officer shall leave the employ of an employer until the expiration of one month's written notice of the 

officer's intention to do so, without the approval of the employer.  An officer who fails to give the required 
notice shall forfeit a sum of $500.00.  Such monies may be withheld from monies due on termination. 

6. Clause 9. – Part-Time Employment:  Delete this clause and insert the following in lieu thereof: 
(1) (a) Each permanent part-time arrangement shall be confirmed by the employer in writing and should include the 

following specifications:  
(i) the agreed period of the arrangement; and 
(ii) the hours to be worked daily and weekly by the officer, including starting and finishing times, which 

shall hereinafter be referred to as "ordinary working hours". 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's ordinary 

working hours, provided that the employer shall not vary the officer's total weekly hours of duty without the 
officer's prior written consent, a copy of which shall be forwarded to the Association. 

(c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an officer's ordinary working hours: 
(i) Time worked up to 7½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate of pay. 
(2) The provisions of Clause 22. - Overtime of this Award shall apply to all time worked outside the ordinary working hours 

prescribed by paragraph (a) (ii) of subclause (1) of this clause unless an arrangement pursuant to paragraph (c) of 
subclause (1) of this clause is in place. 

(3) Nothing in this clause prevents the employer and the employee agreeing to other such arrangements as is approved by the 
employer, in accordance with subclause (4) of Clause 20. - Hours of this Award. 

(4) (a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in accordance with the following formula: 

Hours Worked per Fortnight X Full-time Fortnightly Salary 
75  1 

(b) An officer shall be entitled to annual increments as prescribed in Clause 18. - Annual Increments of this Award.   



140                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

(5) Officers are entitled to the holidays prescribed in Clause 24. - Public Holidays of this Award without variation of the 
officer's fortnightly salary provided the holidays occur on a day which is normally worked. 

(6) (a) An officer shall be granted leave in accordance with Clause 23. - Annual Leave of this Award.  Payment to an 
officer proceeding on annual leave shall be calculated having regard for any variations to the officer's ordinary 
working hours during the accrual period.  Payment in such instances shall be calculated as follows: 
(i) Where accrued annual leave only is being taken, the ordinary hours worked by the officer over the 

accrual period shall be averaged to achieve the average hours worked per fortnight.  This average is 
then applied to the following formula to achieve an average fortnightly rate of pay: 

Average Fortnightly Hours Worked X Fortnightly Salary 
75  1 

(ii) Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid 
according to the salary the officer would have received had the officer not proceeded on leave. 

(iii) Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken 
in advance, shall be calculated as follows: 

 the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked during 
the accrual period; and 
 the portion of leave which is being taken in advance shall be paid according to the salary the officer 
would have received had the officer not proceeded on leave. 

(iv) Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall 
be subject to financial reconciliation either at the end of the calendar year or when the officer ceases 
employment to take account of any variations in the hours worked by the officer subsequent to the 
officer proceeding on annual leave.  This may require further payment by the employer to the officer, 
or repayment by the officer to the employer.  In all instances the reconciliation should be based on the 
appropriate fortnightly salary at the time the leave was taken.  An officer taking annual leave in 
advance shall be advised of the requirements of this section prior to the officer proceeding on such 
leave. 

(b) Part-time officers are entitled to travel concessions pursuant to subclause (8) of Clause 23. - Annual Leave of 
this Award on a pro-rata basis according to the usual number of hours worked per week. 
Travelling time shall be calculated on a pro-rata basis according to the number of hours normally worked. 

(7) Credits provided in Clause 26. - Sick Leave of this Award shall accrue to the officer provided that where an officer is 
employed for less than 75 hours per fortnight, the credits shall be pro rated according to the number of hours worked each 
fortnight.  Payment made for sick leave granted in respect of part-time service shall be calculated in accordance with the 
formula set out in paragraph (a) of subclause (4) of this clause. 

(8) An officer shall proceed on long service leave for 13 weeks after seven years continuous service.  Payment made for long 
service leave granted to an officer in respect of such part-time service shall be adjusted according to the hours worked by 
the officer during that part-time service, subject to the following: 
(a) If an officer consistently worked on a part-time basis for a regular number of hours during the whole of the 

officer's qualifying service, the officer shall continue to be paid the salary determined on that basis during the 
long service leave. 

(b) If an officer has worked a varying number of weekly hours during the period of qualifying service, the payment 
for long service leave granted in respect of part-time service should be calculated on a salary which bears to the 
full-time salary of the position occupied by the officer when taking leave the same proportion that the hours 
worked when employed part-time bears to the normal weekly hours of a full-time officer. 

(9) Subject to Clauses 38. - Trade Union Training Leave and 39. - Defence Force Reserves Leave of this Award, part-time 
officers shall receive the same entitlement as full-time officers, but payment shall only be made for those hours that 
would normally have been worked but for the leave. 

(10) Subject to Clause 31. - Short Leave of this Award, part-time officers are eligible for short leave on a pro-rata basis 
calculated in accordance with the following formula: 

Hours Worked Per Fortnight X 22.5 Hours 
75  1 

(11) Subject to Clause 30. - Study Leave of this Award, part-time officers are entitled to study leave on the same basis as full-
time officers.   

(12) Right of Reversion of Officers 
(a) Where a full-time officer is permitted to work part-time for a specified period no greater than 12 months, that 

officer has a right, (upon written application) to revert to full-time hours in that position, or a position of equal 
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classification, as soon as is deemed practicable by the employer, but no later than the expiry of the agreed 
period. 

(b) Where a full-time officer is permitted to work part-time for a period greater than 12 months that officer may 
apply to revert to full-time hours in the position previously occupied before becoming part-time or a position of 
equal classification but only as soon as deemed practicable by the employer.  This should not prevent the 
transfer of said officer to another full-time position in a classification commensurable to that of their previous 
full-time position. 

(13) The number or proportion of part-time officers employed in public authorities shall not exceed any number or proportion 
that may be agreed in writing between the Civil Service Association and the employer. 

7. Clause 10. – Casual Employment:  Delete this clause and insert the following in lieu thereof: 
(1) Salary 

(a) A casual officer shall be paid for each hour worked at the appropriate classification contained in Clause 11. - 
Salaries or Clause 12. - Salaries - Specified Callings of this Award in accordance with the following formula: 

Fortnightly Salary 
75 

With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 
public holidays. 

(2) Conditions of Employment 
(a) Conditions of employment, leave and allowances provided under the provisions of this Award shall not apply to 

a casual employee with the exception of bereavement and carer’s leave.  However, where expenses are directly 
and necessarily incurred by a casual employee in the ordinary performance of their duties, he/she shall be 
entitled to reimbursement in accordance with the provisions of this Award. 

(b) Nothing in this clause shall confer "permanent" or "fixed term contract" officer status to a casual officer. 
(c) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 

to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(d) The provisions of Clause 22. - Overtime Allowance of this Award do not apply to casual officers who are paid 
by the hour for each hour worked.  Additional hours are paid at the normal casual rate. 

(e) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

(3)  Caring Responsibilities 
(a) Subject to the evidentiary and notice requirements in Clause 27 – Carers Leave of this Award, a casual 

employee shall be entitled to not be available to attend work or to leave work if they need to care for members 
of their immediate family or household who are sick and require care and support, or who require care due to an 
unexpected emergency, or the birth of a child. 

(b) The employer and the casual employee shall agree on the period for which the casual employee will be entitled 
to not be available to attend work.  In the absence of agreement, the employee is entitled to not be available to 
attend work for up to 48 hours (ie two days) per occasion.  The casual employee is not entitled to any payment 
for the period of non-attendance. 

(c) An employer must not fail to re-engage a casual employee because the casual employee accessed the 
entitlements provided for in this subclause.  The rights of an employer to engage or not engage a casual 
employee are otherwise not affected. 

8. Clause 11. – Salaries:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to Clause 17. - Traineeships of this Award the annual salaries applicable to officers not covered by Clause 12. – 

Salaries – Specified Callings of this Award shall be those contained in Schedule D – Salaries of this Award. 
9. Clause 12. – Salaries – Specified Callings:  Delete subclause (1) of this clause and insert the following in lieu 

thereof: 
(1) Officers who possess a relevant tertiary level qualification, or equivalent determined by the Executive Director, Labour 

Relations, Department of Consumer and Employment Protection, and who are employed in the callings of Agricultural 
Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental Officer, Dietician, Education 
Officer, Engineer, Forestry Officer, Geologist Laboratory Technologist, Land Surveyor, Legal Officer, Librarian, Medical 
Officer, Medical Scientist, Pharmacist, Planning Officer, Podiatrist, Psychiatrist, clinical Psychologist, Psychologist, 
Quantity Surveyor, Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation Therapist, Scientific 
Officer, Social Worker, Superintendent of Education, Therapist (Occupational, Physio or Speech), Veterinary Scientist, or 
any other professional calling determined by the Executive Director, Labour Relations, Department of Consumer and 
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Employment Protection, shall be entitled to annual salaries as contained in Schedule E – Salaries – Specified Callings of 
this Award. 

10. Clause 13. – Purchased Leave – 44/52 Salary Arrangement:  Delete this clause and insert the following in lieu 
thereof: 

(1) The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to eight 
(8) weeks additional leave.   

(2) The employer will assess each application for a 44/52 salary arrangement on its merits and give consideration to the 
personal circumstances of the employee seeking the arrangement. 

(3) Where an employee is applying for purchased leave of between five (5) and eight (8) weeks the employer will give 
priority access to those employees with carer responsibilities. 

(4) Access to this entitlement will be subject to the employee having satisfied the agency’s accrued leave management policy. 
(5) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of purchased leave: 

Number of Weeks’ Salary 
Spread Over 52 Weeks 

Number of Weeks’  
Purchased Leave 

44 weeks 8 weeks 

45 weeks 7 weeks 

46 weeks 6 weeks 

47 weeks 5 weeks 

48 weeks 4 weeks 

49 weeks 3 weeks 

50 weeks 2 weeks 

51 weeks 1 week 

(6) The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the purchased leave 
not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the salary.  

(7) Where an officer who is in receipt of an allowance provided for in Clause 19. - Higher Duties Allowance of this Award 
proceeds on any period of additional purchased leave the officer shall not be entitled to receive payment of the allowance 
for any period of additional purchased leave.  When not on a period of purchased leave the officer shall receive the full 
entitlement to Higher Duties Allowance in accordance with Clause 19. – Higher Duties Allowance of this Award. 

(8) In the event that a part-time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

11. Clause 15. – Salary Packaging Arrangement:  Delete this clause and insert the following in lieu thereof: 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements. 
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost (TEC), (as defined in subclause (3) of this clause) of an officer, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2000 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 
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(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full 
by the officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

12. Clause 16. – Supported Wage:  Delete this clause and insert the following in lieu thereof: 
(1) Officers Eligible for a Supported Wage 

This clause defines the conditions that will apply to officers who, because of the effects of a disability, are eligible for a 
supported wage under the terms of this clause.  In the context of this clause, the following definitions will apply: 
"Disability Support Pension" means the Commonwealth pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme; 
and 
"Assessment Instrument" means the form provided for under the Supported Wage System that records the assessment of 
the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Officers covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the officer is engaged under this Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (This 
clause does not apply to any existing officer who has a claim against the employer, which is subject to the provisions of 
workers' compensation legislation, or any provision of the Award relating to the rehabilitation of officers who are injured 
in the course of their current employment). 
This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension, except with respect 
to an organisation which has received recognition under s10 or s12A of the Act, or if a part only has received recognition, 
that part. 

(3) Supported Wage Rates 
Officers to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by the 
Award for the class of work, which the person is performing according to the following schedule: 

Assessed Capacity (clause 16.5) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $61 per week). 
*Where a person's assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to the officers, the productive capacity of the 
officer will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by 
either: 
(a) the employer and the union, in consultation with the officer, or if desired by any of these; or 
(b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the officer. 

(5) Lodgement of Assessment Instruments 
All assessment instruments under the conditions of this clause, including the appropriate percentage of the Award wage 
rate to be paid to the officer, shall be lodged by the employer with the Registrar of the Commission. 
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All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the union is 
not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and shall take effect unless 
an objection is notified to the Registrar within 10 working days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Officers covered by the 
provisions of this clause will be entitled to the same terms and conditions of employment as all other officers covered by 
the Award paid on a pro rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the officer's capacity to do the job.  Changes may involve re design of job duties, working 
time arrangements and work organisation in consultation with other officers in the area. 

(9) Trial Period 
In order for an adequate assessment of the officer's capacity to be made, an employer may employ a person under the 
provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding 4 weeks) may be needed. 
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 
The minimum amount payable to the officer during the trial period shall be no less than $61 per week. 
Work trials should include induction or training as appropriate to the job being trialled. 
Where the employer and officer wish to establish a continuing employment relationship following the completion of the 
trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause 
(5) of this clause. 

13. Clause 17. – Traineeships:  Delete this clause and insert the following in lieu thereof: 
(2) Traineeships 

(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 
workers or volunteers or reduce the hours worked by existing officers. 

(b) Training Conditions: 
The arrangements between the employer and the trainee in relation to the traineeship are as specified in the 
Traineeship Training Contract, as administered by the Department of Education and Training.  The trainee will 
be trained in accordance with the agreed Training Plan. 

(c) Employment Conditions: 
(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the Training Plan.  However, except for absences provided for 
under this Award, failure to attend for work or training without an acceptable cause may result in loss 
of pay for the period of the absence; 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected.  When overtime and shift work are worked the relevant allowances and 
penalties of the Award, based on the training wage referenced in paragraph (d) of this subclause will 
apply.  No trainee shall work overtime or shift work unsupervised. 

(d) Wages: 
The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for officers 
up to and including 20 years of age.  Adult trainees will be paid the rate prescribed under the Minimum 
Conditions of Employment Act 1993 for the minimum weekly rate of pay for officers 21 or more years of age. 
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14. Clause 19. – Higher Duties Allowance:  Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) For the purpose of this clause the expression "normal annual leave" shall mean the annual period of recreation leave as 

referred to in Clause 23. - Annual Leave of this Award and shall include any public holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

15. Clause 20. – Hours:   
A. Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) The employer may vary the ordinary hours of attendance observed in the public authority so as to make provision for - 
(a) the attendance of officers for ordinary duty on a Saturday, Sunday, or Public Holiday as prescribed in Clause 

24. - Public Holidays of this Award; 
(b) the performance of shift work including work on Saturdays, Sundays, and Public Holidays as prescribed in 

Clause 21. - Shift Work Allowance of this Award; 
(c) the disposal of public business or the nature of the duties of an officer or class of officers. 
Provided that where the ordinary hours of duty are so varied they shall not prescribe ordinary working hours in excess of 
150 in a four week period.  This provision is subject to subclause (2)(a) of this clause. 
B. Delete subclause (7) of this clause and insert the following in lieu thereof: 

(7) Flexitime Arrangements 
(a) In accordance with subclause (4)(a) of this clause officers may select their own starting and finishing times 

within the following periods: 
7.30 am to 9.30 am 
12.00 noon to 2.00 pm 
3.30 pm to 6.00 pm 

(b) (i) A flexitime roster shall be maintained by the employer who will indicate the minimum staffing and 
other requirements in respect to starting and finishing times, lunch break coverage and flexileave. 

(ii) The flexitime roster shall be made available to all affected officers no later than three days prior to the 
settlement period described in subclause (7)(b)(i) of this clause. 

(iii) The flexitime roster shall be prepared in consultation with the affected officers, subject to the 
employer retaining the right to determine hours to suit operational needs. 

(iv) Subject to four weeks' notice being given, the employer may withdraw the authorisation of a flexitime 
roster. 

(c) Officers must work in the following periods: 
9.30 am to 12.00 noon 
2.00 pm to 3.30 pm 
For the purposes of this subclause such periods are to be known as core periods. 

(d) An officer shall be allowed a meal break between 12.00 noon and 2.00 pm of not less than 30 minutes but not 
exceeding 45 minutes except where approved by the employer. 

(e) Notwithstanding any provisions contained in this subclause an officer may be allowed a maximum of two full 
days or any combination of half days and full days that does not exceed two days in any one settlement period 
as described in subclause (7)(b)(i) of this clause. 

(f) Flexileave may be taken before accrual subject to such conditions as the employer may impose. 
(g) Full days of flexileave may not be taken on consecutive working days. 
(h) For the purposes of this subclause a settlement period shall - 

(i) consist of four weeks; 
(ii) commence at the beginning of a pay period; 
(iii) have the required hours of duty of 150 hours. 

(i) (i) Credit hours a maximum of seven hours 30 minutes shall be allowed at the end of each settlement 
period and shall be carried forward to the next settlement period. 

(ii) In the case of credit hours greater than seven hours thirty (30) minutes gained in one settlement 
period, the hours in excess of seven hours 30 minutes shall be lost. 

(iii) Credit hours at any point within the settlement period shall not exceed 20 hours. 
(j) (i) Debit hours below the required 150 hours prescribed in paragraph (i) of this subclause to a maximum 

of four hours shall be allowed at the end of each settlement period and shall be carried forward to the 
next settlement period. 
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(ii) For debit hours in excess of four hours, officers shall be required to take leave without pay for the 
period necessary to reduce debit hours to those specified in subclause (j)(i) of this clause. 

(k) Notwithstanding any of the provisions contained in this subclause, maximum of ten hours may be worked in 
any one day. 

(l) Where study leave as provided in Clause 30. - Study Leave of this Award has been approved credits will be 
given for education commitments provided in that clause and for which leave is necessary to allow for 
attendance at formal classes. 

(m) (i) Officers receiving at least one day's prior notice of overtime shall be  required to work the prescribed 
hours of duty determined by the officer  under subclause (1) of this clause. 

(ii) Where an officer is required to work overtime at the conclusion of a day with less than one day's 
notice, and 
(aa) where the officer has at the commencement of that day two hours or more flexitime credits, 

the officer shall be paid overtime after five hours' work on that day or for time worked after 
3.30 pm, whichever is the later; or 

(bb) where that officer has commenced duty prior to 8.30 am and has, at the commencement of 
that day, less than two hours' flexitime credits, the officer shall be paid overtime, for time 
worked after the completion of prescribed hours of duty or after working seven hours 30 
minutes on that day, whichever is the earlier; or 

(cc) where that officer has commenced work after 8.30 am and has, at the commencement of that 
day, less than two hours' flexitime credits, the officer shall be paid overtime, for time 
worked after 5.30 pm or after working seven hours 30 minutes, on that day whichever is the 
earlier. 

(iii) Where an officer is required to work overtime at the beginning of a day with less than one day's 
notice, that officer shall be paid overtime for any time worked prior to the commencing time for 
prescribed hours of duty determined by the public authority under subclause (1) of this clause. 

C. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Nine Day Fortnight 

(a) In accordance with the provision contained in paragraph (b) of subclause (4) of this clause, the ordinary hours of 
duty of 75 hours a fortnight may be worked over nine days of the fortnight exclusive of work performed on 
Saturday, Sunday and the rostered day off. 

(b) For the purposes of this subclause the ordinary hours of duty to be worked shall be eight hours 20 minutes 
worked between 7.00 am and 6.00 pm, on five days per week excluding Saturday and Sunday. 

(c) Each officer shall be allowed one rostered day off per fortnight. 
(d) When a public holiday falls on a rostered day off that officer shall be granted a day in lieu of the public holiday 

prior to the conclusion of the current fortnight. 
(e) In taking annual leave, where a period of leave involves a part day, the part day shall be availed of at the 

commencement of the period of leave. 
D. Delete subclause (10) of this clause. 

16. Clause 21. – Shift Work Allowance:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Hours of Duty and Rosters 

(a) An officer engaged on shifts shall work a 75-hour fortnight, exclusive of meal intervals, on the basis of not 
more than ten (10) shifts per fortnight of not more than seven and one half hours duration.  Provided that where 
agreement is reached between the employer and the Association the length and/or number of shifts worked per 
fortnight may be altered. 
Provided that when the agreed length of a shift is extended past seven and one half hours, overtime shall be 
payable only for time worked in excess of the rostered shift. 
Provided also that whenever an agreed alteration to the number of hours per shift has occurred then the 
allowance per shift shall be varied on a pro rata basis to reflect any variation to other than seven and one half 
(7½) hours. 

(b) Meal breaks shall be for a period of at least thirty (30) minutes, but not greater than one hour for each meal. 
(c) Officers may be rostered to work on any of the seven days of the week provided that no officer shall be rostered 

for more than six (6) consecutive days. 
Provided that where agreement is reached between the employer and the Association, shift workers may be 
exempted from this provision. 
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(d) The roster period shall commence at the beginning of a pay period and continue for fourteen (14) consecutive 
days.  Rosters shall be available to officers at least five (5) clear working days prior to the commencement of 
the roster. 

(e) A roster may only be altered on account of a contingency, which the employer could not have been reasonably 
expected to foresee.  When a roster is altered, the officer concerned shall be notified of the changed shift 24 
hours before the changed shift commences.  Provided that where such notice is not given, the officer shall be 
paid overtime in accordance with Clause 22. - Overtime Allowance of this Award for the duration of the 
changed shift.  This provision shall not apply to an officer who was absent from duty on the officer's last 
rostered shift. 

(f) An officer shall not be rostered for duty until at least ten (10) hours have elapsed from the time the officer's 
previous rostered shift ended.  Provided that where agreement is reached between the Association and the 
employer the ten (10) hour break may be reduced to accommodate special shift arrangements, except that under 
no circumstances shall such an agreement provide for a break of less than 8 hours. 

(g) An officer shall not be retained permanently on one shift unless the officer so elects in writing. 
(h) Officers shall be allowed to exchange shifts or days off with other officers provided the approval of the 

employer has been obtained and provided further that any excess hours worked shall not involve the payment of 
overtime. 

17. Clause 22. – Overtime Allowance:  Delete the number, title and clause and insert the following in lieu thereof: 
22. – OVERTIME ALLOWANCE 

(1) In this clause the following expressions shall have the following meaning: 
"prescribed hours of duty" means the officer's normal working hours as prescribed in Clause 20. - Hours of this Award, or 
written instruction issued out of that clause. 
"public holiday" means the days prescribed in Clause 24. - Public Holidays of this Award. 
"ordinary travelling time" means the time which an officer would ordinarily spend in travelling by public transport once 
daily from the officer's home to the officer's usual headquarters and home again.  It is the time elapsing between the time 
of departure from home and the official time of commencement of duty and the official time of cessation of duty and 
arrival at home.  Where an officer has a continuing approval to use a vehicle for official business, ordinary travelling time 
means the time spent in travelling by that vehicle from home to headquarters and home again each day. 
"a day" shall mean from midnight to midnight. 

(2) When and as often as it is necessary to overcome arrears of work or to meet pressure of business, any officer may be 
required by the employer to perform overtime duty at times other than the ordinary hours of attendance applicable to that 
officer. 

(3) Reasonable Hours of Overtime 
(a) An employer may require an officer to work reasonable overtime at overtime rates. 
(b) An officer may refuse to work overtime in circumstances where the working of such overtime would result in 

the officer working hours which are unreasonable having regard to: 
(i) any risk to officer health and safety; 
(ii) the officer's personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice, if any, given by the employer of the overtime and by the officer of his or her intention to 

refuse it; and 
(v) any other relevant matter. 

(4) (a) All work performed by an officer whose hours of attendance are determined in accordance with subclause (1) of 
Clause 20. - Hours of this Award by direction of the employer: 
(i) before or after the prescribed hours of duty on a weekday; and 
(ii) on a Saturday, Sunday or public holiday, shall be classed as overtime and, subject to the provisions of 

this clause, shall be paid for at the hourly rate prescribed by paragraph (b) of this subclause. 
(b) (i) Payment for overtime shall be calculated on an hourly basis in accordance with the following formula 

- 
Weekdays: 
For the first three hours on any one week day – 

Fortnightly salary 
75 

X 3 
2 

After the first three hours on any one week day - 
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Fortnightly salary 
75 

X 2 
1 

Saturday:  
First three hours on any Saturday - 

Fortnightly salary 
75 

X 3  
2 

After the first three hours or after 12.00 noon, whichever is the earlier, on any Saturday - 

Fortnightly salary 
75 

X 2  
1 

Sundays:  

Fortnightly salary 
75 

X 2  
1 

 
Public Holidays:  
During prescribed hours of duty 

Fortnightly salary 
75 

X 3  
2 

in addition to the normal days pay. 
During hours outside of prescribed hours of duty - 

Fortnightly salary 
75 

X 5  
2 

(ii) For the purposes of this clause fortnightly salary shall not include any district allowances, personal 
allowances, service allowances, special allowances or higher duties allowance, unless otherwise 
approved by the employer. 
 Provided that a special allowance or higher duties allowance shall be included in "fortnightly salary" 
when overtime is worked on duties for which these allowances are specifically paid. 

(c) Subject to prior agreement in writing, time off in lieu of payment may be granted by the employer.  Such time 
off in lieu to be determined on an hourly basis by dividing the normal hourly rate of pay into the amount to 
which the officer would otherwise have been entitled at the prescribed rate in accordance with paragraph (b) of 
this subclause.   
The officer shall be required to clear accumulated time off in lieu within two months of the overtime being 
performed.  If the employer is unable to release the officer to clear such leave, then the officer shall be paid for 
the overtime worked. 
Provided that by agreement between the employer and the officer, time off in lieu of overtime may be able to be 
accumulated beyond two months from the time the overtime is performed so as to be taken in conjunction with 
periods of leave. 

(d) Any commuted allowance and/or time off in lieu of overtime, other than that provided in paragraph (c) of this 
subclause shall be only negotiated between the employer and the Association. 

(e) No claim for payment of overtime or time off in lieu under the provisions of this clause shall be allowed in 
respect of any day on which the additional time worked amounts to 30 minutes or less. 

(f) (i) Where an officer having received prior notice, is required to return to duty - 
(aa) On a Saturday, Sunday or public holiday otherwise than during prescribed hours of duty the 

officer shall be entitled to payment at the rate in accordance with paragraph (b) of this 
subclause for a minimum period of three hours. 

(bb) Before or after the prescribed hours of duty on a weekday the officer shall be entitled to 
payment at the rate in accordance with paragraph (b) of this subclause for a minimum period 
of one hour 30 minutes. 

(ii) For the purposes of this paragraph, where an officer is required to return to duty more than once, each 
duty period shall stand alone in respect to the application of minimum period payment except where 
the second or subsequent return to duty is within any such minimum period. 

(iii) The provisions of this subparagraph shall not apply in cases where it is customary for an officer to 
return to the officer's place of employment to perform a specific job outside the officer's prescribed 
hours of duty or where the overtime is continuous (subject to a meal break) with the completion or 
commencement of prescribed hours of duty. 
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(g) When an officer is directed to work overtime at a place other than the usual headquarters, and provided that 
place where the overtime is to be worked is situated in the area within a radius of 50 kilometres from the usual 
headquarters, and the time spent in travelling to and from that place is in excess of the time which an officer 
would ordinarily spend in travelling to and from the usual headquarters, and provided such travel is undertaken 
on the same day as the overtime is worked, then such excess time shall be deemed to form part of the overtime 
worked. 

(h) Except as provided in paragraph (b) of subclause (6) and paragraph (b) of subclause (5) of this clause when an 
officer is directed to work overtime at a place other than the usual headquarters and provided that place where 
the overtime is to be worked is situated outside the area within the radius of 50 kilometres from the usual 
headquarters and the time spent in travelling to and from that place is in excess of the time which an officer 
would ordinarily spend in travelling to and from the usual headquarters, then the officer shall be granted time 
off in lieu of such excess time spent in actual travel in accordance with subclause (7). 

(i) Except as provided in paragraph (k) of this subclause, payment for overtime, or the granting of time off in lieu 
of overtime or travelling time, shall not be approved in the following cases - 
(i) Officers whose maximum salary or maximum salary and allowance in the nature of salary exceeds the 

gross annual equivalent to the salary paid from time to time in respect of Level 5 as contained in 
Clause 11. - Salaries and Clause 12. - Salaries - Specified Callings of this Award. 

(ii) Officers whose work is not subject to close supervision. 
(j) Notwithstanding the provisions of paragraph (i) of this subclause, where from the nature of the duties required 

or from other relevant circumstances it appears just and reasonable, any such officer as is referred to in that 
paragraph shall, with the special approval of the employer be paid overtime or granted time off in lieu as 
prescribed by paragraph (b) or paragraph (c) respectively of this subclause and where in any such case the 
employer declines to give such special approval the matter may be referred to the Public Service Arbitrator.  
When an officer not subject to close supervision is directed by the employer to carry out specific duties 
involving the working of overtime, and provided such overtime can be reasonably determined, then such officer 
shall be entitled to payment or time off in lieu of overtime worked in accordance with paragraph (b) or 
paragraph (c) of this subclause.   

(k) (i) Where an officer performs overtime duty after the time at which the officer's normal hours of duty end 
on one day and before the time at which the officer's normal hours of duty are to commence on the 
next succeeding day which results in the officer not being off duty between these times for a 
continuous period of not less than ten hours, the officer is entitled to be absent from duty without loss 
of salary from the time of ceasing overtime duty, until the officer has been off duty for a continuous 
period of ten hours. 

(ii) Provided that where an officer is required to return to or continue work without the break provided in 
subparagraph (i) of this paragraph then the officer shall be paid at double the ordinary rate until 
released from duty or until the officer has had ten consecutive hours off duty without loss of salary for 
ordinary working time occurring during such absence. 

(iii) The provisions of this paragraph shall not apply to officers included in subclause (5) of this clause. 
(l) Where an officer is required to work a continuous period of overtime which extends passed midnight into the 

succeeding day the time worked after midnight shall be included with that worked before midnight for the 
purpose of calculation of payment provided for in paragraph (b) of this subclause. 

(5) (a) For the purpose of this subclause: 
“Standby” shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's normal 
hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  Such officer shall be 
provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, where 
practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
“On Call” shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
“Availability” shall mean a written instruction or other authorised direction by the employer or a duly 
authorised officer to an officer to remain contactable, but not necessarily immediately contactable by telephone 
or other means, outside the officer's normal hours of duty and be available and in a fit state at all such times for 
recall to duty. 
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“Availability” will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual 
contact or recall to work.  Subject to paragraph (i) of subclause (4) of this clause recall to work under such 
circumstances would constitute emergency duty in accordance with subclause (6) of this clause. 
Out of Hours Contact 

(b) Except as otherwise agreed between the employer and the Association, an officer who is required by the 
employer to be on "out of hours contact" during periods off duty shall be paid an allowance in accordance with 
the following formulae for each hour or part thereof the officer is on "out of hours contact". 
Standby  

Level 2 (minimum) weekly rate x 1 
37.5 

x 37.5 
100 

On Call  

Level 2 (minimum) weekly rate x 1 
37.5 

x 18.75 
100 

Availability  

Level 2 (minimum) weekly rate x 1 
37.5 

x 18.75 
100 

x 50 
100 

Such allowances are contained in Part I of Schedule I – Clause 22. – Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (4) of this clause when the officer is recalled to 
work. 

(c) Where an officer is required to be on "on call" or "available" and the means of contact is to be by landline or 
satellite telephone fixed at the officer's residence the employer shall: 
(i) Where the telephone is not already installed, pay the cost of such installation; 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be on "on call" or "availability"; 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" or 
"availability", pay the full amount of the telephone rental. 

(iv) When an officer is required to "on call" or "available" and the means of contact is other than a 
landline/satellite telephone fixed at the officer's residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 

(d) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of 
contact pursuant to paragraph (a) of this subclause.   

(e) Where an officer rostered for "on call" or "availability" is recalled for duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
paragraph (b) of subclause (4) of this clause. 

(f) Time spent in travelling to and from the place of duty where an officer rostered on "on call" or "availability" is 
actually recalled to duty, shall be included with actual duty performed for purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
(h) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(i) Officers subject to this clause shall, where practicable, be periodically absented from any requirement to hold 

themselves on "standby", "on call" or "availability". 
(6) (a) (i) Where an officer is called on duty to meet an emergency at a time when the officer would not 

ordinarily have been on duty and no notice of such call was given prior to completion of usual duty on 
the last day of work prior to the day on which the officer is called on duty, then, if called to duty  
(aa) on a Saturday, Sunday or public holiday otherwise than during the prescribed hours of duty 

the officer shall be entitled to payment at the rate in accordance with paragraph (b) of 
subclause (4) of this clause for a minimum period of three hours; 

(bb) before or after the prescribed hours of duty on a weekday the officer shall be entitled to 
payment at the rate in accordance with paragraph (b) of subclause (4) of this clause for a 
minimum period of two hours 30 minutes; 
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(ii) for the purpose of this subclause, where an officer is recalled more than once, each period of 
emergency duty shall stand alone in respect to the application of the minimum period payment, 
subject to paragraph (c) of this subclause. 

(b) Time spent in travelling to and from the place of duty where the officer is actually recalled to perform 
emergency duty shall be included with actual duty performed for the purposes of overtime payment. 

(c) An officer recalled to work to perform emergency duty shall not be obliged to work for the minimum period if 
the work is completed in less time, provided that an officer called out more than once within any such minimum 
period shall not be entitled to any further payment for the time worked within that minimum period. 

(7) An officer eligible for payment of overtime in accordance with paragraph (j) of subclause (4) of this clause, who is 
required to travel on official business outside of the officer's normal working hours and away from the officer's usual 
headquarters, shall be granted time off in lieu of such actual time spent in travelling at equivalent or ordinary rates on 
weekdays and at time and one half rates on Saturdays, Sundays, and public holidays, provided:- 
(a) Such travel is undertaken at the direction of the employer. 
(b) Such travel shall not include - 

(i) time spent in travelling by an officer on duty at a temporary headquarters to the officer's home for 
weekends for the officer's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train or coach between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an officer to a new location; 
(vi) time in travelling in which an officer is required by the employer to drive, outside ordinary hours of 

duty, an employer's vehicle or to drive the officer's own motor vehicle involving the payment of motor 
vehicle allowance but such time shall be deemed to be overtime and paid in accordance with 
paragraph (b) of subclause (4) of this clause. 

(c) Time off in lieu will not be granted for periods of less than thirty minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty, and where an officer is required to travel during the 
officer's usual lunch interval such additional travelling time is not to be taken into account in computing the 
number of hours of travelling time due. 

(e) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 
travelling before and/or after the usual hours of duty which is in excess of the officer's ordinary travelling time. 

(f) Except as provided in paragraph (b) of this subclause, all time spent in actual travel on Saturdays, Sundays, and 
public holidays provided in Clause 24. - Public Holidays of this Award, shall be deemed to be excess travelling 
time. 

(8) (a) A break of 30 minutes, shall be made for meals between 12.00 noon and 2.00 p.m.  and between 5.00 p.m.  and 
7.00 p.m.  when overtime duty is being performed. 
Except in the case of emergency, an officer shall not be compelled to work more than five hours' overtime duty 
without a meal break.  At the conclusion of a meal break the calculation of the five hours limit recommences. 

(b) An officer required to work overtime who purchases a meal shall be reimbursed for each meal purchased at the 
rate prescribed for that meal in Part II of Schedule I – Clause 22. – Overtime Allowance of this Award. 
Provided that the overtime worked when such a meal is purchased totals not less than two hours, such 
reimbursement shall be in addition to any payment for overtime to which the officer is entitled. 

(c) If an officer, having received prior notification of a requirement to work overtime, is no longer required, then 
the officer shall be entitled, in addition to any other penalty, to reimbursement for a meal previously purchased. 

(9) Any group of officers whose duties necessarily entail special conditions of employment shall not be subject to the 
prescribed hours of duty as defined in subclause (1) of this clause if the employer and the Association so agree. 

18. Clause 23. – Annual Leave:  Delete this clause and insert the following in lieu thereof: 
(1) (a) Except as provided in subclause (10) of this clause, each officer is entitled to four weeks' leave on full pay for 

each year of service.  Annual leave shall be calculated on a calendar year basis commencing on January 1 in 
each year. 

(b) An officer may take annual leave during the calendar year in which it accrues, but the time during which the 
leave may be taken is subject to the approval of the employer. 

(c) An officer who is first appointed after January 1 is entitled to pro-rata annual leave for that year in accordance 
with the formula contained in subclause (2) of this clause. 
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(d) To assist employees in balancing their work and family responsibilities, an employee may elect, with the 
consent of the employer, to accrue and carry forward a maximum of two years annual leave from the date of the 
entitlement. 

(2) Pro-rata annual leave shall be calculated according to the following formula:- 

Completed calendar months of 
service: 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata annual leave (working 
days): 

2 3 5 7 8 10 12 13 15 17 18 

Provided that in the first and last months of an officer's service the officer is entitled to pro rata annual leave of one 
working day for each two completed weeks of service. 
For the purposes of this subclause, an officer who commences on the first working day of a month and works for the 
remainder of the month and an officer who has worked throughout a month and terminates on the last working day of a 
month shall be regarded as having completed that calendar month of service. 

(3) Annual leave shall be taken in one period unless otherwise approved by the employer. 
(4) On written application, an officer shall be paid salary in advance when proceeding on annual leave. 
(5) (a) When the convenience of the employer is serviced, the employer may approve the deferment of the 

commencing date for taking annual leave, but such approval shall only remain in force for a period of one year. 
(b) The employer may renew the approval referred to in subclause (a) of this clause for a further period of a year or 

further periods of a year but so that an officer does not at any time accumulate more than three years' 
entitlement. 

(c) Where the convenience of the employer is served, the employer may approve the deferment of the 
commencement date for taking leave so that an officer accumulates more than three years' entitlement, subject 
to any condition which the employer may determine. 

(d) When an officer who has received approval to defer the commencement date for taking annual leave under 
paragraph (a), (b) or (c) of this subclause next proceeds on annual leave, the annual leave first accrued shall be 
the first leave taken. 

(6) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary working 
hours during the accrual period are less than the officer's ordinary working hours at the time of commencement of annual 
leave, may elect to take a lesser period of annual leave calculated by converting the average ordinary working hours 
during the accrual period to the equivalent ordinary hours at the time of commencement of annual leave. 

(7) (a) An officer whose headquarters are located north of the 26 degrees south latitude shall receive an additional five 
working day's leave on the completion of each 12 months' continuous service in the region. 

(b) An officer who proceeds on annual leave before having complete the necessary year of continuous service may 
be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the officer returns to that region to complete the necessary service. 

(c) Where an officer has served continuously for at least a year north of the 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 

Completed months 
of continuous 
service in the 
region after the 
initial years 
service: 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional 
annual leave 
(working days): 

Nil Nil 1 1 2 2 2 3 3 4 4 

(d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an officer in 
the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(8) (a) (i) Officers and their dependants proceeding on annual leave to either Perth or Geraldton from 
headquarters situated in areas 3, 4, 5 and 6, as defined in Clause 42. - District Allowance, of this 
Award, shall be entitled to the concessions contained in Schedule M – Travel Concessions for Annual 
Leave of this Award; provided that the officer has at least 12 months service in these areas. 

(ii) An officer who has less than 12 months service in the abovementioned areas and who is required to 
proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an officer who proceeds on annual leave before completing the 12 
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months service provided that the officer returns to the area to complete the 12 months service at the 
expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the employer. 
(iv) Travel concessions not utilised within 12 months of becoming due will lapse. 

(b) Where officers are entitled to a travel concession under this subclause and the officer's headquarters is situated 
in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost of airfares or motor vehicle 
allowance up to a maximum amount equivalent to the value of a return economy airfare to Perth will be 
provided for each officer and each of his/her dependants when proceeding on annual leave to a location other 
than Perth or Geraldton. 

(c) Officers, other than those designated in paragraph (a) of subclause (8) of this clause, whose headquarters are 
situated two hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for 
their annual leave may be granted by the employer reasonable travelling time to enable them to complete the 
return journey. 

(d) (i) An officer of the Western Australian Tourism Commission who was recruited in Perth and is serving 
in another State shall receive return economy class air fares or equivalent for spouse and dependants 
from branch office to Perth and return annually for the purpose of annual leave, providing the period 
taken is not less than ten (10) working days.  The provision of airfares is not cumulative from one year 
to the next. 

(ii) The mode of transport to be at the discretion of the officer provided that reimbursement is not above 
the maximum cost of the air fares. 

(9) On application to the employer, a lump sum payment for the money equivalent of any: 
(a) Accrued annual leave as prescribed by subclause (1) or subclause (6) of this clause shall be made to an officer 

who resigns, retires, is retired or in respect of an officer who dies.  The provisions of this paragraph shall also 
apply to an officer who is dismissed unless the misconduct for which the officer has been dismissed occurred 
prior to the completion of the qualifying period; and 

(b) pro rata annual leave shall be made to an officer who resigns, retires, is retired or in respect of an officer who 
dies but not to an officer who is dismissed. 

(10) An officer who has been permitted to proceed on annual recreation leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund the value of the unearned pro rata portion calculated at the 
rate of salary as at the date the leave was taken, but no refund is required in the event of the death of an officer. 

(11) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect of the 
period an officer is on annual leave, observing a public holiday prescribed by this award, absence through sickness with 
or without pay.  This provision applies except for that portion of an absence through sickness without pay that exceeds 
three months, absence on workers’ compensation except for that portion of an absence that exceeds six months, or any 
period exceeding two weeks during which the officer is absent on leave without pay. 

(12) Every officer, other than an officer referred to in subclause (6) of this clause, to whom the employer has granted annual 
leave in excess of four weeks because of special circumstances shall be credited with such additional leave on a pro rata 
basis according to the following formula:- 

Completed Month of 
Service 

Pro rata Annual Leave (working days) 

 Five (5) Additional Days Ten (10) Additional Days 
1 Nil Nil 
2 Nil 1 
3 1 2 
4 1 3 
5 2 4 
6 2 5 
7 2 5 
8 3 6 
9 3 7 

10 4 8 
11 4 9 

(13) Notwithstanding the foregoing, but subject to paragraph (1)(d) of this clause, the employer may direct an employee to 
take accrued annual leave and may determine the date on which such leave shall commence.  Should the employee not 
comply with the direction, disciplinary action may be taken against the employee. 

(14) (a) Subject to subclauses (2) and (4) of this clause a loading equivalent to 17½% of normal salary is payable to 
officers proceeding on annual leave, including accumulated annual leave. 

(b) Subject to the provisions of subclauses (4) and (8) of this clause shift workers who are granted an additional 
week's penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
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(i) shift and weekend penalties the officer would have received had the officer not proceeded on annual 
leave; or 

(ii) loading equivalent to 20% of normal salary for five weeks' leave; 

whichever is greater. 

(c) (i) Subject to the provisions of subclause (6) the loading is paid on a maximum of four weeks' annual 
leave, or five weeks in the case of shift workers who are granted an additional week's penalty leave.  
Payment of the loading is not made on additional leave granted for any other purpose (e.g.  to officers 
 whose headquarters are located north of the 26 degrees south latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(iii) Maximum payment to shift workers who are granted an additional week's penalty leave shall not 
exceed five fourths of the Average Weekly Total Earnings of all Males in Western Australia, as 
published by the Australian Bureau of Statistics, for the September quarter of the year immediately 
preceding that in which the leave commences. 

(d) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced.  The maximum loading payable shall be 
that applicable on the day the leave is commenced. 

(e) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an officer can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year's entitlement. 

(f) A pro rata loading is payable on periods of approved annual leave less than four weeks. 

(g) The loading is calculated on the rate of salary the officer receives at the commencement of leave under 
Schedule D - Salaries or E - Salaries - Specified Callings of this Award and, where applicable, the salary shall 
include the following allowances: 

(i) District Allowance; 

(ii) Personal Allowance; 

(iii) Protective Clothing Allowance, where it is paid as an annual amount; 

(iv) Child Allowance paid to officers whose headquarters are located North of the 26 degrees South 
latitude; 

(v) Commuted Overtime Allowance, where it is paid as an annual amount or a percentage of salary and 
paid throughout the year; and 

(vi) Higher Duties Allowance, but only where the specific conditions of Clause 19. - Higher Duties 
Allowance of this Award are satisfied. 

(h) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 
retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

(i) Part-time officers shall be paid a pro rata loading at the salary rate applicable. 

(j) An officer who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund the value of the unearned pro rata portion.  Provided 
that no refund shall be necessary in the event of the death of an officer. 

19. Clause 25. – Long Service Leave:  Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) (a) A long service leave entitlement which fell due prior to 16 March 1988 amounted to three months.  A long 
service leave entitlement which falls due on or after that date shall amount to 13 weeks. 

(b) Subject to the employer's convenience, an employer may approve an employee's application to take a complete 
entitlement of long service leave on full pay or half pay for double the period accrued, or may allow an 
employee to take the leave in minimum periods of one (1) day, provided in the case of long service leave which 
fell due prior to 16 March 1988, the portion of long service leave being taken on full or half pay shall be one 
complete month's entitlement or a multiple thereof. 

(c) In these circumstances the leave actually taken is 50 percent of the accrued entitlement assessed. 

(d) Where employees proceed on long service leave on double pay in accordance with this subclause, the 
entitlement accessed is excised for the purpose of continuous service in accordance with subclause (4). 
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20. Clause 26. – Sick Leave:  Delete subclause (16) of this clause and insert the following in lieu thereof: 

(16) Where an officer suffers a disability within the meaning of Section 5 of the Workers' Compensation and Injury 
Management Act 1981, which necessitates that the officer being absent from duty, sick leave with pay shall be granted to 
the extent of sick leave credits.  In accordance with Section 80(2) of the Workers' Compensation and Injury Management 
Act 1981 where the claim for workers' compensation is decided in favour of the officer, sick leave credit is to be 
reinstated and the period of absence shall be granted as sick leave without pay. 

21. Clause 28. – Parental Leave:  Delete this clause and insert the following in lieu thereof: 

(1) Definitions 

"Employee" includes full time, part-time, permanent and fixed term contract officers. 

"Partner" means a person who is a spouse or de facto partner. 

"Primary Care Giver" is the employee who will assume the principal role for the care and attention of a child/children. 
The employer may require confirmation of primary care giver status. 

"Public sector" means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

"Replacement Employee" is an employee specifically engaged to replace an employee proceeding on parental leave. 

(2) Entitlement to Parental and Partner Leave 

(a)  An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i)  birth of a child to the employee or the employee's partner; or 

(ii)  adoption of a child who is not the child or the stepchild of the employee or the employee's partner; is 
under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b)  An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to the following amounts of paid parental leave 
which will form part of the 52 week entitlement provided in paragraph (2) (a) of this clause: 

(i) eight (8) weeks paid parental leave until 30 June 2006; 

(ii) ten (10) weeks paid parental leave from 1 July 2006;  

(iii twelve (12) weeks paid parental leave from 1 July 2007; and 

(iv) fourteen (14) weeks paid parental leave from 1 July 2008.  

(c) An employee may take the paid parental leave specified in paragraph (2)(b) at half pay for a period equal to 
twice the period to which the employee would otherwise be entitled  

(d)  A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth.  Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(e)  Paid parental leave for primary care purposes for any one birth or adoption shall not exceed the period specified 
in paragraphs (2)(b) and (2)(c) above. 

(f)  The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(g)  Parental leave may only be taken concurrently by an employee and his or her partner as provided for in 
subclause (3) or under special circumstances with the approval of the employer. 

(h) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(i)  An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(j)  An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 

(a) An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one 
(1) weeks at the time of the birth of a child/children to his or her partner.  In the case of adoption of a child this 
period shall be increased to up to three (3) weeks unpaid leave. 

(b) The employee may request to extend the period of unpaid partner leave up to a maximum of eight weeks.  



156                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

(4) Birth of a child 
(a)  An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee's partner confirming the pregnancy and the estimated date of birth. 
(b)  If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave.  The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated.  Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6)  Other leave entitlements 
(a)  An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b)  Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  
(c) The employer shall only refuse such a request on reasonable grounds related to the effect on the workplace or 

the employer’s business.  Such grounds might include: 
(i) cost; 
(ii) lack of adequate replacement staff; 
(iii) loss of efficiency; and 
(iv) the impact on customer service. 

(d)  Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(e)  An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in paragraphs (6)(a) and (6)(f). 

(f)  Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner.  Such paid sick leave cannot be taken concurrently with paid parental leave. 

(g)  Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7)  Notice and Variation 
(a)  An employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b)  An employee seeking to adopt a child shall not be in breach of paragraph (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c)  An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Communication during Parental Leave 
(a) Where an employee is on parental leave and a definite decision has been made to introduce significant change at 

the workplace, the employer shall take reasonable steps to: 
(i) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(ii) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
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(b) The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 
employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to return to work on a part-time basis. 

(c) The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with paragraph (9)(a). 

(10) Replacement Employee 
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(11)  Return to Work 
(a)  An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 

(4) weeks prior to the expiration of parental leave. 
(b) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

(c) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with Clause 9. – 
Part-Time Employment of this Award. 

(d) Employees who return to work on a part-time basis have access to the right of reversion provisions of Clause 9. 
– Part-Time Employment of this Award. 

(12)  Effect of Parental Leave on the Contract of Employment 
(a)  An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b)  Paid parental leave will count as qualifying service for all purposes of this Award.  During paid parental leave at 

half pay all entitlements will accrue as if the employee had taken the entitlement to paid parental leave at full 
pay. 

(c) Absence on unpaid parental leave shall not break the continuity of service of employees but shall not be taken 
into account in calculating the period of service for any purpose of this Award. 

(d)  An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with subclause (3) of Clause 8. – Contract of Service of this Award. 

(e)  An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination 
of employment are not affected. 

22. Clause 30. – Study Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Conditions for Granting Time Off 

(a) An officer may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers.  Officers working shift work 

or on fixed term contracts also have the same access to study leave as all other officers. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this 
clause. 

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) employer convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the employer; and 
(vi) the employer's discretion when the course is only relevant to the officer's career in the Service and 

being of value to the State. 
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(g) A service agreement or bond will not be required. 
(2) Payment of Fees and Other Costs 

(a) Cadets and Trainees 
(i) The employer is to meet the payment of higher education administrative charges for cadets and 

trainees who, as a condition of their employment, are required to undertake studies at a University or 
College of Advanced Education.  Officers who of their own volition attend such institutions to gain 
higher qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for payment 

of the higher education fees for that particular year. 
(b) All Officers 

Notwithstanding paragraph (a), the employer has the discretion to reimburse an officer for the full or part of any 
reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of successful completion of the subject for 
which reimbursement has been claimed.  The employer and officer may agree to alternative reimbursement 
arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the State of Western Australia. 
(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 

course at a University within the state of Western Australia or a College of Advanced Education.  An officer 
who has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer's own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which "time off" would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer's normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
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(c) a combination of postgraduate studies and study tour. 
(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 

following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and 
Clause 29. - Leave Without Pay of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer's profession. 
(c) It must be highly relevant to the employer's corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed by the employer. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer's 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the officer's normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer's salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the employer’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 

23. Clause 32. – Bereavement Leave:   
A. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Payment of such leave may be subject to the officer providing evidence, if so requested by the employer, of the death or 
relationship to the deceased, that would satisfy a reasonable person. 
B. Delete subclause (5) of this clause and insert the following in lieu thereof: 

(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas 
of a member of the officer's immediate family may, upon providing adequate proof, in addition to any bereavement leave 
to which the officer is eligible, have immediate access to annual leave and/or accrued long service leave or leave without 
pay provided all accrued leave is exhausted. 

24. Clause 34. – Blood/Plasma Donors Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
prior arrangements with the employer have been made and at least two (2) days' notice has been provided; or 
the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the employer is satisfied that operations would not be unduly 
affected by the officer's absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
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25. Clause 36. – Union Facilities for Union Representatives:  Delete subclause (5) of this clause and insert the following 
in lieu thereof: 

(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 
following: 
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 37. - Leave to Attend Association Business 
of this Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 38. 

- Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them. 

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
26. Clause 40. – Witness and Jury Service:  Delete this clause and insert the following in lieu thereof: 
Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into the Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees 
received shall be forwarded to the employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay 
all fees received into the Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) 
of this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into the Consolidated Fund.  The receipt for such payment shall be forwarded 
with a voucher showing the amount of juror's fees received to the employer. 

27. Clause 41. – Camping Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following expressions shall have the following meaning:  

"Camp of a permanent nature" means single room accommodation in skid mounted or mobile type units, caravans, or 
barrack type accommodation where the following facilities are provided in the camp: 
(a) water is freely available; 
(b) ablutions including a toilet, shower or bath and laundry facilities; 
(c) hot water system; 
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(d) a kitchen, including a stove and table and chairs, except in the case of a caravan equipped with its own cooking 
and messing facilities; 

(e) an electricity or power supply; and 
(f) beds and mattresses except in the case of caravans containing sleeping accommodation. 

For the purpose of this definition, caravans located in caravan parks or other locations where the above are 
prescribed shall be deemed a camp of a permanent nature. 
"House" means a house, duplex or cottage including transportable type accommodation which are self contained 
and in which the facilities prescribed for "camp of a permanent nature" are provided. 
"Other than a permanent camp" means a camp where any of the above are not provided. 

(2) An officer, who is stationed in a camp of a permanent nature, shall be paid the appropriate allowance prescribed by Item 1 
or Item 2 of Schedule F – Clause 41. – Camping Allowance of this Award for each day spent camping. 

(3) An officer who is stationed in a camp - other than a permanent camp - or is required to camp out shall be paid the 
appropriate allowance prescribed by Item 3 or Item 4 of Schedule F – Clause 41. – Camping Allowance of this Award for 
each day spent camping. 

(4) Officers who occupy a house shall not be entitled to allowances prescribed by this clause. 
(5) Officers accommodated at a Government institution, hostel or similar establishment shall not be entitled to allowances 

prescribed by this clause. 
(6) Where an officer is provided with food and/or meals by the employer free of charge, then the officer shall only be entitled 

to receive half the appropriate allowance to which the officer would otherwise be entitled for each day spent camping. 
(7) (a) An officer shall not be entitled to receive an allowance under this clause for periods in excess of 91 consecutive 

days unless the employer otherwise determines.  Provided that where an officer makes use of the provisions of 
Clause 53. - Travelling Allowance of this Award then such periods shall be included for the purposes of 
determining the ninety-one consecutive days. 

(b) The employer, in reviewing any claim under this subclause may determine an allowance other than is contained 
in Schedule F – Clause 41. – Camping Allowance of this Award. 

(8) When camping, an officer shall be paid the allowance on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the provisions of Clause 53. - Travelling Allowance of this Award 
are availed of. 

(9) This clause shall be read in conjunction with Clause 49. - Relieving Allowance, Clause 52. - Transfer Allowance and 
Clause 53. – Travelling Allowance of this Award for the purpose of paying allowances, and camping allowance shall not 
be paid for any period in respect of which travelling, transfer or relieving allowances are paid.  Where portions of a day 
are spent camping, the formula contained in subclause (4) of Clause 53. - Travelling Allowance of this Award shall be 
used for calculating the portion of the allowance to be paid for that day. 
For the purposes of this subclause arrival at headquarters shall mean the time of actual arrival at camp.  Departure from 
headquarters shall mean the time of actual departure from camp or the time of ceasing duty on the field subsequent to 
breaking camp, whichever is the later.  Calculation of parts of a day shall be in accordance with the formula contained in 
subclause (4) of Clause 53. - Travelling Allowance of this Award. 

(10) Officers in receipt of an allowance under this Award shall not be entitled to receive the incidental allowance prescribed by 
Clause 53. - Travelling Allowance of this Award. 

(11) Whenever an officer provided with a caravan is obliged to park the caravan at a caravan park the officer shall be 
reimbursed the rental charges paid to the authority controlling the caravan park, in addition to the payment of camping 
allowance. 

(12) Where an officer, who is not supplied with camping equipment by the employer hires such equipment as is reasonable 
and necessary, the officer shall be reimbursed such hire charges, in addition to the payment of camping allowance. 

28. Clause 42. – District Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following terms shall have the following meaning: 

"Dependant" in relation to an officer means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support; 
who does not receive a district or location allowance of any kind. 

(c) "Partial dependant" in relation to an officer means: 
(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; 
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who receives a district or location allowance of any kind less than that applicable to an officer without 
dependants under any award, agreement or other provision regulating the employment of the partial 
dependant. 

(d) "Spouse" means an officer's spouse including de facto partner. 
(2) (a) For the purposes of this clause, the boundaries of the various districts shall be as described hereunder and as 

delineated on the plan at Part 1 of Schedule G – Clause 42. – District Allowance of this Award. 
(b) For the purposes of this clause, a district shall mean: 

(i) The area within a line commencing on the coast; thence east along lat.  28 to a point north of Tallering 
Peak, thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a 
point southeast at the junction of lat.  32 and long.  119; thence south along long.  119 to coast. 

(ii) That area within a line commencing on the south coast at long.  119 then east along the coast to long.  
123; then north along long.  123 to a point on lat.  30; thence west along lat.  30 to the boundary of No 
1 District. 

(iii) The area within a line commencing on the coast at lat.  26; then along lat.  26 to long.  123; thence 
south along long.  123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat.  24; thence east to the South Australian Border; 
thence south to the coast; thence along the coast to long.  123 thence north to the intersection of lat.  
26; thence west along lat.  26 to the coast. 

(v) That area of the State situated between the lat.  24 and a line running east from Carnot Bay to the 
Northern Territory. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule G – Clause 42. – 

District Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that where the 
officer's headquarters is situated in a town or place specified in Column III of Schedule G – Clause 42. – District 
Allowance of this Award, the officer shall be paid a district allowance at the rate appropriate to that town or place as 
prescribed in Column IV of Schedule G – Clause 42. – District Allowance of this Award. 

(4) An officer who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause for 
the district, town or place in which the officer's headquarters is located. 

(5) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district allowance 
prescribed by subclause (3) of this clause plus an allowance equivalent to the difference between the rate of district or 
location allowance the partial dependant receives and the rate of district or location allowance the partial dependant would 
receive if he or she was employed in a full time capacity under the Award, Agreement or other provision regulating the 
employment of the partial dependant. 

(6) When an officer is on approved annual recreational leave, the officer shall for the period of such leave, be paid the district 
allowance to which he or she would ordinarily be entitled. 

(7) When an officer is on long service leave or other approved leave with pay (other than annual recreational leave), the 
officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial dependant/s 
remain in the district in which the officer's headquarters are situated. 

(8) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would ordinarily 
be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial dependant/s remain in 
the district or as otherwise approved by the employer. 

(9) Except as provided in subclause (8) of this clause, a district allowance shall be paid to any officer ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping allowance. 

(10) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in Schedule G 
– Clause 42. - District Allowance of this Award, is required to travel or temporarily reside for any period in excess of one 
month in any district or districts in respect of which such allowance is so payable, then notwithstanding the officer's 
entitlement to any such allowance provided by Clause 41.- Camping Allowance, Clause 49. - Relieving Allowance, 
Clause 51. - Sea - going Allowance and Clause 53. - Travelling Allowance of this Award, the officer shall be paid for the 
whole of such a period a district allowance at the appropriate rate prescribed by subclauses (3), (4) or (5) of this clause, 
for the district in which the officer spends the greater period of time. 

(11) When an officer is provided with free board and lodging by the employer the allowance shall be reduced to two-thirds of 
the allowance the officer would ordinarily be entitled to under this clause. 

(12) An officer who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis.  The allowance 
shall be determined by calculating the hours worked by the officer as a proportion of the full-time hours prescribed by this 
award.  That proportion of the appropriate allowance shall be payable to the officer. 

(13) The rates expressed in Schedule G – Clause 42. - District Allowance of this Award shall be adjusted every twelve (12) 
months, effective from the first pay period to commence on or after the first day of July in each year, in accordance with 
the official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March 
quarter by the Australian Bureau of Statistics. 
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29. Clause 44. – Diving Allowance:  Delete this clause and insert the following in lieu thereof: 
An officer who undertakes diving as part of their official duties or as a special duty which is sanctioned by the employer shall be 
paid an allowance as prescribed in Schedule L - Other Allowances of this Award for such diving.  This allowance shall be in 
addition to any other payment for duties performed. 
Provided that such allowance shall be paid only to an officer engaged on diving when self contained underwater breathing 
apparatus or deep sea diving equipment is used. 
30. Clause 45. – Flying Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) An officer who in the course of his or her official duties is required to fly in an aircraft other than those used in public air 

services, shall be paid an allowance as prescribed in Schedule L - Other Allowances of this Award for the following 
duties: 
(a) Observation and photographic duties, in a fixed wing aircraft. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which 

fixed wing aircraft are used at heights of less than 304 metres or in unpressurised aircraft at heights of more 
than 3048 metres. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock 
surveillance. 

31. Clause 46. – Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following expressions shall have the following meaning:  

"A year" means 12 months commencing on the first day of July and ending on the thirtieth day of June next following. 
"Metropolitan area" means that area within a radius of 50 kilometres from the Perth Railway Station. 
"Southwest land division" means the South-west Division as defined by Schedule 1, Land Administration Act 1997 
excluding the area contained within the metropolitan area. 
"Rest of the state" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the southwest 
land division. 
"Term of employment" means a requirement made known to the officer at the time of applying for the position by way of 
publication in the advertisement for the position, written advice to the officer contained in the offer for the position or oral 
communication at interview by interviewing officer and such requirement is accepted by the officer either in writing or 
orally. 
"Qualifying service" shall include all service in positions where there is a requirement as a term of employment to supply 
and maintain a motor vehicle for use on official business but shall exclude all absences which affect entitlements as 
provided by this Award. 

(2) (a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business 
as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I of 
Schedule H – Motor Vehicle Allowance of this Award for journeys travelled on official business and approved 
by the employer or an authorised officer. 

(b) An officer who is reimbursed under the provisions of subclause (2)(a) of this clause will also be subject to the 
following conditions - 
(i) for the purposes of subclause (2)(a) of this clause an officer shall be reimbursed with the appropriate 

rates set out in Part 1 of Schedule H – Motor Vehicle Allowance of this Award for the distance 
travelled from the officer's residence to the place of duty and for the return distance travelled from 
place of duty to residence except on a day where the officer travels direct from residence to 
headquarters and return and is not required to use the vehicle on official business during the day; 

(ii) where an officer in the course of a journey travels through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Part 1 of 
Schedule H – Motor Vehicle Allowance of this Award; 

(iii) where an officer does not travel in excess of 4000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4000 kilometres shall be paid to the officer provided that where the officer has less than 12 
months' qualifying service in the year then the 4000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly; 

(iv) where a part-time officer is eligible for a payment of an allowance under subclause (2)(b)(iii) of this 
clause such allowance shall be calculated on the proportion of total hours worked in that year by the 
officer to the annual standard hours had the officer been employed on a full-time basis for the year; 

(v) an officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his or her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement; 
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(vi) the employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months' written notice of the intention so to do shall be given to 
the officer concerned. 

(3) (a) Subject to subclause (2) of this clause, an officer who is not normally required to supply and maintain a motor 
vehicle as a term of employment and who is required to relieve an officer required to supply and maintain a 
motor vehicle as a term of employment shall be reimbursed all expenses incurred in accordance with the 
appropriate rates set out in Part I of Schedule H – Motor Vehicle Allowance of this Award for all journeys 
travelled on official business and approved by the employer where the officer is required to use the vehicle on 
official business whilst carrying out the relief duty. 

(b) For the purposes of paragraph (a) of this subclause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Part I of Schedule H – Motor Vehicle Allowance of this Award 
for the distance travelled from the officer's residence to place of duty and the return distance travelled from the 
place of duty to residence except on a day where the officer travels direct from residence to headquarters and 
return and is not required to use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Part I of Schedule H – Motor 
Vehicle Allowance of this Award. 

(d) For the purpose of this subclause the allowance prescribed in subclause (2)(b)(iii), (iv) and (vi) of this clause 
shall not apply. 

(4) (a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts II and III of Schedule H – Motor Vehicle Allowance of 
this Award. 

(b) For the purpose of paragraph (a) of this subclause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Part II of Schedule H – Motor 
Vehicle Allowance of this Award if applicable. 

(5) Allowance for towing employer’s caravan or trailer. 
In cases where officers are required to tow the employer’s caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When the employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

32. Clause 47. – Property Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) In this clause the following expressions shall have the following meanings: 

"Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, being, in a 
case where the law of that State or Territory provides for the registration or licensing of persons who carry on such a 
business, a person duly registered or licensed under that law. 
"Dependant" in relation to an officer means: 

(a) spouse including de facto partner; 
(b) child/children; or 
(c) other dependant family; 

who resides with the officer and who relies on the officer for support. 
"Expenses" in relation to an officer means all costs incurred by the officer in the following areas - 

(a) legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 
paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under Item 8 of 
the above order; 

(b) disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence; 

(c) real estate agent's commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act 1978, duly 
paid to an agent for services rendered in the course of and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice; 

(d) stamp duty; 
(e) fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State of the Commonwealth; 
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(f) expenses relating to the execution or discharge of a first mortgage; 
(g) the amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

"Locality" in relation to an officer means - 
(a) within the metropolitan area, that area within a radius of 50 kilometres from the Perth City Railway 

Station, and 
(b) outside the metropolitan area, that area within a radius of 50 kilometres from an officer's headquarters 

when they are situated outside of the metropolitan area. 
"Property" shall mean a "residence" as defined in this clause, including a block of land purchased for the purpose of 
erecting a residence thereon to the extent that it represents a normal urban block of land for the particular locality. 
"Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is intended to be, 
a separate tenement, including dwelling/house, and the surrounding land, exclusive of any other commercial property, as 
would represent a normal urban block of land for the particular locality. 
"Settlement agent" means a person carrying on business as settlement agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who carry on 
such a business, a person duly registered or licensed under that law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid 
a property allowance for reimbursement of expenses incurred - 
(a) In the sale of a residence in the officer's former locality, which, at the date on which the officer received notice 

of transfer to a new locality - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of 

construction and 
(b) In the purchase of residence or land for the purpose of erecting a residence thereon for the officer's own 

permanent occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the officer engaged an agent to sell the residence on the officer's behalf - 50% of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if the officer engaged a solicitor to act in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the officer is required to pay the amount of the professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount so 
paid by the officer; 

(d) if the officer did not engage an agent to sell the residence on the officer's behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence:- 
(a) if the officer engaged a solicitor or settlement agent to act in connection with the purchase of the residence - the 

amount of the professional costs and disbursements necessarily incurred and paid to the solicitor or settlement 
agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required 
to pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of 
the mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for him/her in connection with the purchase or 
such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the 
purchase or the mortgage, as the case may be other than a procuration fee paid by the officer in connection with 
the mortgage. 

(5) An officer is not entitled to be paid a property allowance under subclause (2)(b) unless the officer is entitled to be paid a 
property allowance under subclause (2)(a), provided that the employer may approve the payment of a property allowance 
under subclause (2)(b) to an officer who is not entitled to be paid a property allowance under subclause (2)(a) if the 
employer is satisfied that it was necessary for the officer to purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the officer's transfer from the former locality. 
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(6) For the purpose of this clause it is immaterial that the ownership, sale or purchase carried out on behalf of an officer who 
owns solely, jointly or in common with:- 
(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 

(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to 
in subclause (6) of this clause - the officer shall be paid only the proportion of the expenses for which the officer is 
responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
(a) in respect of a sale or purchase prescribed in subclause (1) of this clause which is effected - 

(i) more than 12 months after the date on which the officer took up duty in a new locality; or 
(ii) after the date on which the officer received notification of the transfer back to the former locality; 

provided that the employer may, in exceptional circumstances grant an extension of time for such 
period as is deemed reasonable. 

(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 
misconduct. 

(10) Where there is a dispute or disagreement concerning - 
(a) the necessity to purchase a residence or land; 
(b) the amount of the disbursements necessarily incurred and duly paid by the officer; 
(c) the amount of expenses reasonably incurred by an officer when - 

(i) the officer did not engage an agent to sell the residence on behalf of the officer, or 
(ii) the officer did not engage a solicitor or settlement agent to act in connection with the purchase or a 

mortgage, the matter shall be referred to the Public Service Arbitrator. 
33. Clause 49. – Relieving Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and 

necessarily resides temporarily away from the officer's usual place of residence, shall be reimbursed reasonable expenses 
on the following basis:- 
(a) Where the officer is:- 

(i) supplied with accommodation and meals free of charge, or 
(ii) accommodated at a Government institution, hostel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed in Column A, Items 1, 2 or 3 of 
Schedule J – Travelling, Transfer and Relieving Allowance of this Award. 

(b) Where the officer is fully responsible for accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised:- 
(i) For the first 42 days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items 4 to 8 of Schedule J – Travelling, Transfer and Relieving 
Allowance of this Award. 

(ii) For periods in excess of 42 days after arrival in the new locality reimbursement shall be in accordance 
with the rates prescribed in Column B, Items 4 to 8 of Schedule J – Travelling, Transfer and Relieving 
Allowance of this Award for officers with dependants or Column C, Items 4 to 8 of Schedule J – 
Travelling, Transfer and Relieving Allowance of this Award for officers without dependants: 
Provided that the period of reimbursement under this subclause shall not exceed forty nine days 
without the approval of the employer. 

(c) Where the officer is fully responsible for accommodation, meals and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, 
Items 9, 10 or 11 of Schedule J – Travelling, Transfer and Relieving Allowance of this Award. 

(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special 
duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum of $157.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one lump sum of $157.00 in any one period of three (3) 
years. 

(2) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of Clause 26. - Sick Leave of this Award and the 
officer continues to incur accommodation, meal and incidental expenses. 
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(3) When an officer, who is required to relieve or perform special duties in accordance with subclause (1) of this clause is 
authorised by the employer to travel to the new locality in the officer's own motor vehicle such officer shall be reimbursed 
for the return journey as follows:- 
(a) An officer who is required to supply and maintain a motor vehicle as a term of employment for the period of 

relieving or special duties shall be reimbursed the appropriate rate prescribed by subclause (2) of Clause 46. - 
Motor Vehicle Allowance of this Award for the distance necessarily travelled. 

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half of the appropriate rate prescribed by subclause (4) 
of Clause 46. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of reimbursement 
shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for such return 
journey. 

(4) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the employer. 

(5) The provisions of Clause 53. - Travelling Allowance of this Award shall not operate concurrently with the provisions of 
this clause to permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same 
period: Provided that where an officer is required to travel on official business which involves an overnight stay away 
from the officer's temporary headquarters the employer may extend the periods specified in paragraph (b) of subclause (1) 
of this clause by the time spent in travelling. 

(6) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from the officer's usual place of residence shall, if the officer is not in 
receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid in 
travelling by public transport to and from the place of temporary duty. 

34. Clause 50. – Removal Allowance:   
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) When an officer is transferred to a new locality in the interests of the employer, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be reimbursed: 
(a) The actual reasonable cost of conveyance for the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $525.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is required to transport furniture, effects and appliances.  Provided 
that the employer is satisfied that the value of household furniture, effects and appliances moved by the officer 
is at least $3,143.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $167.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer's dependant/s for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

B. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of one motor vehicle.  

If authorised by the employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall be as 
follows: 
(a) Where an officer will be required to supply and maintain a motor vehicle as a term of employment at the new 

headquarters, the officer shall be reimbursed the appropriate rate prescribed by subclause (2) of Clause 46. - 
Motor Vehicle Allowance of this Award for the distance necessarily travelled. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half of the 
appropriate rate prescribed by subclause (4) of Clause 46. - Motor Vehicle Allowance of this Award. 

35. Clause 51. – Sea-Going Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) (a) An officer who is required to live on board a vessel and is necessarily absent from his or her usual place of 

residence overnight, shall be paid a victualling allowance as prescribed in Schedule L. – Other Allowances of 
this Award to cover victualling and all incidents of employment other than overtime.  

(b) The daily allowance shall be paid for each day exceeding eight hours spent on board a vessel, provided that one 
half of the allowance shall be paid for any part of a day not exceeding eight hours.  

(2) (a) Charges for victualling levied on an officer when accommodated on other than a Government vessel shall be 
met by the employer and the victualling allowance referred to in subclause (1) of this clause shall not be 
payable. 
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(b) Subject to the decision of the employer that the difficulties of living on board the non Government vessel are 
greater than those normally encountered on a Government vessel, an allowance as prescribed in Schedule L – 
Other Allowances of this Award for each occasion on which the officer is accommodated overnight, shall be 
paid. 

(3) To compensate for difficulties associated with living in small vessels at sea an allowance as prescribed in Schedule L – 
Other Allowances of this Award shall be paid to officers for every hour spent at sea in excess of 36 consecutive hours on 
a single trip. 

(4) An officer in receipt of an allowance prescribed by this clause shall not receive payment of allowances prescribed in 
Clause 53. – Travelling Allowance or Clause 49. – Relieving Allowance of this Award. 

36. Clause 52. – Transfer Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to subclauses (2) and (5) of this clause, an officer who is transferred to a new locality in the public interest, or in 

the ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, 
shall be paid at the rates prescribed in Column A, Items 4, 5 or 6 of Schedule J – Travelling, Transfer and Relieving 
Allowance of this Award for a period of 14 days after arrival at new headquarters within Western Australia or Column A, 
Items 7 and 8 of Schedule J - Travelling, Transfer and Relieving Allowance of this Award for a period of 21 days after 
arrival at new headquarters in another State of Australia.  Provided that if an officer is required to travel on official 
business during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, 
however, shall the provisions of this subclause operate concurrently with those of Clause 53. - Travelling Allowance of 
this Award to permit an officer to be paid allowances in respect of both travelling and transfer expenses for the same 
period. 

(2) Prior to the payment of an allowance specified in subclause (1), the employer shall: 
(a) require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) require the officer to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund a pro rata amount of the allowance for 
that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 
Provided also that should an occupancy date which falls within the specified allowance periods be notified to 
the employer prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in 
lieu of the full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of the officer's home within the prescribed 
period referred to in subclause (1) of this clause and the employer is satisfied that the officer has taken all possible steps 
to secure reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items 4, 5, 6, 7 or 8 of Schedule J – Travelling, Transfer and 
Relieving Allowance of this Award as the case may require, until such time as reasonable accommodation has been 
secured: Provided that the period of reimbursement under this subclause shall not exceed 77 days without approval of the 
employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the employer. 

(5) An officer who is transferred to Government owned accommodation shall not be entitled to reimbursement under this 
clause: Provided that - 
(a) where entry into the Government owned accommodation is delayed through circumstances beyond the officer's 

control an officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation 
and meal expenses for the officer and dependants less a deduction for normal living expenses prescribed in 
Column A, Items 15 and 16 of Schedule J – Travelling, Transfer and Relieving Allowance of this Award; and 
provided that:- 

(b) if any costs are incurred under subclause (2) of Clause 43. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

37. Clause 53. – Travelling Allowance:  Delete this clause and insert the following in lieu thereof: 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the officer: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed in Column A, Items 1, 2 or 3 of Schedule J - 
Travelling, Transfer and Relieving Allowance of this Award. 
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(2) When a trip necessitates an overnight stay away from the officer's headquarters and the officer is fully responsible for the 
provision of accommodation, meals and incidental expenses: 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items 4 to 8 of Schedule J - Travelling, Transfer and Relieving Allowance of this Award; 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with rates 

prescribed in Column A, Items 9, 10 or 11 of Schedule J – Travelling, Transfer and Relieving Allowance of this 
Award. 

(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 
the officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 
12, 13 or 14 of Schedule J – Travelling, Transfer and Relieving Allowance of this Award subject to the officers' 
certification that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) for a part of a day, the following formula shall apply- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of 50 kilometres measured from the officer's headquarters, and the trip 
does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the rates set 
out in Column A, Items 12 or 13 of Schedule J – Travelling, Transfer and Relieving Allowance of this Award subject to 
the officer's certification that each meal claimed was actually purchased.  Provided that when an officer departs from 
headquarters before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day reimbursement 
shall be at the appropriate rate prescribed in Column A, Items 4 to 8 of Schedule J – Travelling, Transfer and Relieving 
Allowance of this Award. 

(6) When it can be shown to the satisfaction of the employer by the production of receipts that reimbursement in accordance 
with Schedule J – Travelling, Transfer and Relieving Allowance of this Award does not cover an officer's reasonable 
expenses for a whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule J – Travelling, Transfer and Relieving Allowance of this Award an officer 
shall be reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(8) If, on account of lack of suitable transport facilities, an officer necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the employer has endorsed the account. 

(11) An officer who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured from the 
officers headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on duty within 
that area which requires absence from the officers headquarters over the usual midday meal period shall be paid at the rate 
prescribed by Item 17 of Schedule J - Travelling, Transfer and Relieving Allowance of this Award for each meal 
necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the officer's duties;  
(b) such travelling is not within the suburb in which the officer resides; and 
(c) total reimbursement under this subclause for any pay period shall not exceed the amount prescribed by Item 18 

of Schedule J – Travelling, Transfer and Relieving Allowance of this Award. 
38. Clause 54. – Annual Interstate Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Officers employed by the Western Australian Tourism Commission who are required to serve in an office within 

Australia located other than in Western Australia and who were recruited in Western Australia and transferred interstate 
shall be entitled to an annual interstate allowance paid in accordance with the rates presented in Schedule O - Annual 
Interstate Allowance Rates of this Award.  For periods of less than 12 months, the allowance will be calculated on a pro 
rata basis. 
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39. Clause 56. – Weekend Absence From Residence:  Delete this clause and insert the following in lieu thereof: 
(1) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business outside 

a radius of 320 kilometres measured from normal headquarters, and is necessarily absent from his or her residence and 
separated from dependants, shall be granted an additional day's leave for every group of three consecutive weekends so 
absent provided that each weekend shall be counted as a member of only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the officer's family accompanying 

the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(d) the annual leave loading provided by subclause (14) of Clause 23. - Annual Leave of this Award shall not apply 

to any leave entitlement under this clause. 
(2) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business outside 

a radius of 320 and up to 400 kilometres measured from normal headquarters, may elect to have the benefit of 
concessions provided by subclause (3) of this clause in lieu of those provided by subclause (1).  Kalgoorlie, Albany and 
Geraldton shall be regarded as being within a radius of 400 kilometres for the purposes of this subclause in the case of an 
officer resident in the metropolitan area. 

(3) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business within 
a radius of 320 kilometres measured from normal headquarters, and such relief duty or travel would normally necessitate 
the officer being absent from the officer's residence for a weekend, shall be allowed to return to the residence for the 
weekend.  Provided that: 
(a) an officer who is directed to work on a weekend by the employer shall not be entitled to the concessions 

provided by this subclause; 
(b) all travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 20. - Hours of this Award; 
(c) an officer, who has obtained the approval of the employer for the family to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) when an officer is authorised by the employer to use the officer's own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the officer shall be reimbursed 
on the basis of one half of the appropriate rate prescribed by subclause (4) of Clause 46. - Motor Vehicle 
Allowance of this Award, for the journey to the officer's residence for the weekend and the return to the place of 
relief duty.  Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus 
fare by public conveyance which otherwise would be utilised for such journey and payment shall be made only 
to the owner of such vehicle; 

(e) when an officer has been authorised by the employer to use the employer's motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to the officer's residence for the weekend; 

(f) an officer who does not use a private motor vehicle or the employer's motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey, to and from the officer's residence for the weekend; 

(g) an officer who does not make use of the provisions of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 53. - Travelling 
Allowance of this Award or Clause 49. - Relieving Allowance of this Award; 

(h) officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clause 49. - Relieving Allowance and Clause 
53. - Travelling Allowance of this Award during the period from the time when the officer returns to the 
officer's other residence to the time of departing from such residence to travel to resume duty at the place away 
from the residence. 

40. Clause 58. – Keeping of and Access to Employment Records:  Delete this clause and insert the following in lieu 
thereof: 

Employers must ensure that the keeping of employment records and access to employment records of officers is in accordance with 
Industrial Relations Act 1979 Part II Division 2F Keeping of and access to employment records.  If the employer maintains a 
personal or other file on an officer subject to the employer's convenience, the officer shall be entitled to examine all material 
maintained on that file. 
41. Clause 60. – Right of Entry and Inspection by Authorised Representatives:  Delete this clause and insert the 

following in lieu thereof: 
The parties shall act consistently with the terms of the Division 2 G - Right of Entry and Inspection by Authorised Representatives - 
of the Industrial Relations Act, 1979. 
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An authorised representative shall on notification to the employer have the right to enter any premises where relevant officers 
covered by this award work during working hours, including meal breaks, for the purpose of holding discussions at the premises 
with relevant officers covered by the award who wish to participate in those discussions, the legitimate business of the Association 
or for the purpose of investigating complaints concerning the application of this Award, but shall in no way unduly interfere with 
the work of officers. 
42. Clause 63. – Dispute Settlement Procedure:  Delete this clause and insert the following in lieu thereof: 
(1) Any questions, difficulties or disputes arising under this Award of officers bound by the award shall be dealt with in 

accordance with this clause.   
(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 

solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager's 

supervisor and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it may be referred by the officer/s or Association representative to the employer or his 

or her nominee. 
(5) Where the dispute cannot be resolved with five (5) working days of the Association representatives' referral of the dispute 

to the employer or his or her nominee, either party may refer the matter to the Western Australian Industrial Relations 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the officer may be accompanied by an Association representative. 
43. Clause 64. – Expired General Agreement Salaries:  Delete this clause and insert the following in lieu thereof: 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in this Award at 
Schedule P – Expired General Agreement Salaries.  These rates are not to be subject to arbitrated safety net 
adjustments and unless otherwise specified are only for the purpose of the no-disadvantage test as defined at 
s.97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above if the salary rates within the Award at Schedule D – Salaries or Schedule E – 
Salaries – Specified Callings are higher than those expressed at Schedule P - Expired General Agreement 
Salaries, the former rates shall be utilised for the purpose of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the salary rate as specified at Schedule P – 
Expired General Agreement Salaries of this Award or the applicable Award salary rate as specified at Schedule D – 
Salaries or Schedule E – Salaries – Specified Callings of this Award which ever is the higher. 

44. Schedule D Salaries:  Delete this schedule and insert the following in lieu thereof: 
(1) The annual salaries applicable to officers covered by this Award. 

Level Salary Per Annum $ Arbitrated Safety Net 
Adjustments $ 

Total Salary Per 
Annum $ 

Level 1    
Under 17 years 11355 3886 15241 
17 years 13270 4541 17811 
18 years 15480 5297 20777 
19 years 17918 6131 24049 
20 years 20122 6885 27007 
1.1 22104 7564 29668 
1.2 22756 7564 30320 
1.3 23407 7564 30971 
1.4 24054 7669 31723 
1.5 24705 7669 32374 
1.6 25356 7669 33025 
1.7 26105 7565 33670 
1.8 26623 7565 34188 
1.9 27389 7565 34954 
Level 2    
2.1 28306 7565 35871 
2.2 29009 7565 36574 
2.3 29748 7565 37313 
2.4 30529 7565 38094 
2.5 31346 7565 38911 
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Level—continued Salary Per Annum $ Arbitrated Safety Net 

Adjustments $ 
Total Salary Per 

Annum $ 
Level 3    
3.1 32469 7565 40034 
3.2 33344 7565 40909 
3.3 34246 7460 41706 
3.4 35172 7460 42632 
Level 4    
4.1 36442 7460 43902 
4.2 37437 7356 44793 
4.3 38461 7356 45817 
Level 5    
5.1 40433 7356 47789 
5.2 41766 7356 49122 
5.3 43151 7356 50507 
5.4 44588 7356 51944 
Level 6    
6.1 46899 7356 54255 
6.2 48470 7356 55826 
6.3 50096 7356 57452 
6.4 51832 7356 59188 
Level 7    
7.1 54494 7356 61850 
7.2 56336 7356 63692 
7.3 58340 7356 65696 
Level 8    
8.1 61597 7356 68953 
8.2 63930 7356 71286 
8.3 66823 7356 74179 
Level 9    
9.1 70436 7356 77792 
9.2 72877 7356 80233 
9.3 75661 7356 83017 
Class 1 79871 7356 87227 
Class 2 84081 7356 91437 
Class 3 88289 7356 95645 
Class 4 92499 7356 99855 

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current level 1.1 annual salary and multiplying the 
result by the new Level 1.1 annual salary which includes the State Wage Case increase.  The following formula is to be 
applied:  

Current junior rate 
Current Level 1.1 rate 

x New Level 1.1 rate = New junior rate 

45. Schedule F – Clause 41. – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Employer 34.20 
(2) Permanent Camp No cook provided by the Employer 45.60 
(3) Other Camping Cook provided by the Employer 57.00 
(4) Other Camping No cook provided 68.40 

North of 26° South Latitude 

ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Employer 43.35 
(2) Permanent Camp No cook provided by the Employer 54.75 
(3) Other Camping Cook provided by the Employer 66.15 
(4) Other Camping No cook provided 77.55 

46. Schedule G – Clause 42. – District Allowance:  After heading “PART I – MAP’ insert map as follows: 
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47. Schedule H – Motor Vehicle Allowance:  Directly after the rate at Part 3 – Motor Cycle and directly before the 
schedule SCHEDULE I CLAUSE 22. – OVERTIME insert new heading and maps as follows: 
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Part 4 – Motor Vehicle Allowance Zone Maps 
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48. Schedule I – Clause 22. - Overtime:  Delete the title and schedule to this Schedule and insert the following in lieu 

thereof: 
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SCHEDULE I - CLAUSE 22. – OVERTIME ALLOWANCE 
PART I - OUT OF HOURS CONTACT  
(Operative on and from 23 August 2004) 

Standby $6.89 per hour 
On Call $3.45 per hour 
Availability $1.72 per hour 

Subclause (2) of Clause 64. – Expired General Agreement Salaries of this Award defines salary for calculation purposes. 
PART II - MEALS 
(Operative from the first pay period commencing on or from 15 August 2006) 

Breakfast $8.60 per meal 
Lunch $10.60 per meal 
Evening Meal $12.70 per meal 

49. Schedule J – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 

DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26o    
 South Latitude 11.75   
(2) WA - North of 26o    
 South Latitude 15.40   
(3) Interstate 15.40   

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 

(4) WA - Metropolitan Hotel 
or Motel 

210.05 105.00 70.00 

(5) Locality South of 26o 
South Latitude 

168.60 84.30 56.20 

(6) Locality North of 26o 
South Latitude 

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 

 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 

(7) Interstate - Capital City   

 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
(8) Interstate - Other    
 than Capital City 168.60 84.30 56.20 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o South 
Latitude 

79.40   

(10) WA - North of 26o South 
Latitude 

97.70   

(11) Interstate 97.70   

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude: 
  

 Breakfast 14.15   
 Lunch 14.15   
 Dinner 39.40   

(13) WA - North of 26o South Latitude 
  

 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   

(14) Interstate    
 Breakfast 15.75   
 Lunch 27.70   
 Dinner 38.90   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITH 
DEPENDENTS: RELIEVING 
ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 
49(1)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
49(1)(b)(ii)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (Clause 52.- Transfer Allowance) 

  $ $ $ 

(15) Each Adult 22.75   

(16) Each Child 3.90   

MIDDAY MEAL (Clause 53. – Travelling Allowance) 
  

(17) Rate per meal 5.50   

(18) Maximum 
reimbursement per pay 
period 

27.50 

  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after date of 
hearing.  

50. Schedule K – Shift Work Allowance:  Delete this schedule and insert the following in lieu thereof: 

A shift work allowance of $15.84 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.   

The shift work allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 officer. 

Subclause (2) of Clause 64. – Expired General Agreement Salaries of this Award defines salary for calculation purposes. 

(Operative on and from 23 August 2004) 

51. Schedule L – Other Allowances:  Delete this schedule and insert the following in lieu thereof: 

(1) Diving - (Clause 44. – Diving Allowance) 

$5.33 per hour or part thereof. 

(2) Flying - (Clause 45. – Flying Allowance) 

(a) Observation and photographic duties in fixed wing aircraft - $9.84 per hour or part thereof. 

(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which 
fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights more than 
3048 metres - $13.49 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock 
surveillance - $18.65 per hour or part thereof. 

(3) Sea-Going Allowances (Clause 51. – Sea-Going Allowance) 

(a) Victualling 

(i) Government Vessel - meals on board not prepared by cook - $25.10 per day. 

(ii) Government Vessel - meals on board are prepared by a cook - $18.89 per day. 

(iii) Non Government Vessel - $22.91 each overnight period. 

(b) Hard Living Allowance - 52 cents per hour or part thereof. 
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AWARDS/AGREEMENTS—Variation of— 

2007 WAIRC 00077 
ABORIGINAL MEDICAL SERVICE EMPLOYEES' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 76 OF 2006 
CITATION NO. 2007 WAIRC 00077 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Aboriginal Medical Service Employees’ Award (No. A 26 of 1987) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 5th 
day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 6. – Hours of Duty, Overtime and On Call:  Delete subclause (4)(b) of this clause and insert the following in 

lieu thereof: 
(b) An employee shall be paid $3.40 for each hour or part thereof they are on call.  Provided that payment in 

accordance with this paragraph shall not be made with respect to any period for which payment is made in 
accordance with the overtime provisions of this award when the employee is recalled to work. 

2. Clause 18. – Laundry and Uniforms:  Delete this clause and insert the following in lieu thereof: 
(1) The employer shall provide all uniforms which shall at all times remain the property of the employer.  Provided that in 

lieu of providing uniforms the employer may pay an allowance of $4.35 per week, and the employee shall wear uniforms 
which conform to the uniform stipulated by the employer with respect to material, colour, pattern and conditions.  Where 
the employer does not require the employee to wear a uniform no allowance shall be payable. 

(2) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 
elects not to launder the uniforms the employee shall be paid an allowance of $2.30 per week. 

3. Clause 23. – District Allowance:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ per week Town or Place $ per week 

6 71.55 Nil Nil 
5 58.49 Fitzroy Crossing 78.70 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 73.28 
  Marble Bar  
  Wittenoom  
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ per week Town or Place $ per week 
  Karratha 69.01 
  Port Hedland 64.04 
4 29.44 Warburton Mission 79.39 
  Carnarvon 27.72 
3 18.60 Meekatharra 29.44 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 13.19 Kalgoorlie 4.39 
  Boulder  
  Ravensthorpe 17.59 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of 
district allowance shown). 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after 5th February 2007. 

4. Clause 24. – Outpost – Availability Allowance:  Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Where an employee is transferred to work at any of the locations as prescribed in the groups listed in subclause (8) then 
the following provisions shall apply: 

Group Provisions applying 
4 An allowance of $96.05 per week plus four weeks' special leave per annum 
3 An allowance of $71.95 per week plus two weeks' special leave per annum 
2 An allowance of $48.00 per week plus two weeks' special leave per annum 
1 An allowance of $48.00 per week. 

4. Clause 24A. – Bilingual Allowance:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) In recognition of the increased effectiveness and productivity of bilingual employees, if an employee is required during 

the course of employment or as part of his/her duties to apply skills within subclause (1) of this clause, the employee who 
shall be competently bilingual shall be paid an allowance of: 
Level 1 - $1377.45 per annum. 
Level 1 is an elementary level.  This level of accreditation is appropriate for employees who are capable of using a 
minimal knowledge of language for the purpose of simple communication. 
Level 2 - $2756.34 per annum. 
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and writing. 

5. Clause 26. – Wages:   
A. Delete subclause (6) of this clause and insert the following in lieu thereof: 

(6) (a) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $13.10 per week when a 
registered enrolled nurse has obtained a post basic certificate approved by the Nurses Board of Western 
Australia and he/she is required to use the knowledge gained in that certificate as part of his/her employment. 

(b) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $10.50 per week when a 
registered enrolled nurse becomes proficient to do work deemed extraordinary by the employer or the Western 
Australian Industrial Relations Commission. 

(c) The on call allowance shall be paid to health workers for each on call period they are rostered to. 
B. Delete subclause (18) of this clause and insert the following in lieu thereof: 

(18) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased by: 
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  Per Week 

$ 
(a) When in charge of not less than 3 and not more than 10 other employees 18.87 
(b) When in charge of more than 10 and not more than 20 other employees 28.22 
(c) When in charge of more than 20 other employees 37.56 

 

2007 WAIRC 00075 
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ANGLICAN HOMES FOR THE AGED (INC) AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY. 6 FEBRUARY 2007 
FILE NO APPL 110 OF 2006 
CITATION NO. 2007 WAIRC 00075 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Aged and Disabled Persons Hostels Award, 1987 (No. A 6 of 1987) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 5th 
day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 10. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of 
$8.35 as meal money. 
Provided that where the employee has been advised of the requirement to work overtime on the previous day or earlier 
this subclause shall not apply.   

2. Clause 18. – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) The ordinary wages of any employee other than a supervisor or assistant supervisor placed in charge of three or more 

employees shall be increased by $19.60 per week. 
3. Clause 20. – Uniforms and Laundering:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 

elects not to launder the uniforms, the employee shall be paid an allowance of $1.50 per week. 
4. Clause 27. – Call Allowance:  Delete subclause (1)(b) of this clause and insert the following in lieu thereof: 

(b) paid an on call allowance at the rate of $6.50 for each hour spent on call. 
5. Clause 33. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June 

next following. 
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Rates of hire for use of employee's own vehicle on employer's business: 
Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc - & 
2600cc 1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 70.9 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5o South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 28.2 
Motor vehicles with rotary engines are to be included in the 1600 - 2600cc 

 

2007 WAIRC 00050 
AMBULANCE SERVICE COMMUNICATION CENTRE EMPLOYEES' AWARD 1991 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ST JOHN AMBULANCE AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO APPL 144 OF 2006 
CITATION NO. 2007 WAIRC 00050 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Ambulance Service Communication Centre Employees’ Award 1991 (No. A 4 of 1991) be varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after the 29th day of January 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 8. – Overtime:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of this clause an Officer who is required to continue working after the usual ceasing 

time for more than one hour shall be supplied with a meal by the employer or be paid $9.45 for a meal. 
(b) Where the amount of overtime worked necessitates more than one meal, the employer shall supply such 

additional meal or pay to the Officer $9.45 for each such additional meal.  The Officer shall be entitled to the 
additional meal or meal allowance after each four hours. 

(c) For the purpose of paragraphs (a) and (b) of this subclause, the continuity of work shall not be deemed to have 
been interrupted by any meal break allowed. 
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2007 WAIRC 00031 
BP REFINERY (KWINANA) (SECURITY OFFICERS') AWARD, 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
BP OIL REFINERY (KWINANA) PTY LTD AND MSS GUARD SERVICES (CHUBB 
ELECTRONIC SECURITY SYSTEMS DIVISIONS) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 138 OF 2006 
CITATION NO. 2007 WAIRC 00031 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the BP Refinery (Kwinana) (Security Officers’) Award, 1978 (No R 56 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 15. - Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $9.45.  A further meal allowance of $6.40 
shall be paid on the completion of each additional four hours' overtime worked. 

2. Clause 20. - Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands: - 

Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following: 

  Per Week 
  $ 
(a) if placed in charge of not less than 3 and not more than 10 other officers 23.65 
(b) if placed in charge of not less than 10 and not more than 20 other officers 36.25 
(c) if placed in charge of more than 20 other officers 46.60 

And further the Commission records the following basis for the variations: 
1. The agreed Key Minimum Classification in this Award is Security Officer (thereafter). 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20. – Wages 
is derived from $17 divided by $565.80 equals 3.00% (2005) and $20 divided by $582.80 equals 3.43% (2006) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

3. Clause 15. - Overtime has been varied for the CPI Take Away Foods - Perth for the period December 2004 to June 2006 
giving the percentage of 6.19%. 
Calculations are therefore: 
June 2006  171.5  X 100 = 6.19% 
December 2004  161.5 
CPI Meals Out and Take Away Foods - Perth 
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Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate having 
applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

Clause A B C 
 
Clause 20. – Wages   (4)(a) 
 (b) 
 (c) 

 
$22.20 
$34.05 
$43.75 

 

 
$23.63 
$36.25 
$46.60 

 
$23.65 

 
 

Clause A B C 
 
Clause 15. – Overtime 
 

 
$8.90 
$6.05 

 
$9.45 
$6.42 

 

 
$9.45 
$6.40 

 

CPI Meals Out and Take Away Foods - Perth 

 

2007 WAIRC 00026 
BRUSHMAKERS' AWARD NO 30 OF 1959 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
E.D.OATES BRUSHWARE LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 130 OF 2006 
CITATION NO. 2007 WAIRC 00026 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Brushmakers’ Award No 30 of 1959 be varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 7. – Meal Money: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier 
that he/she will be so required to work, shall be supplied with a meal by the employer or be paid $9.40. 

B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he 
has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be 
required, provide such meals or pay an amount of $9.40 for each such second or subsequent meal. 

2. Clause 9. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 

An employee appointed by the employer as a leading hand shall be paid in addition to the prescribed rates: 
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  Per Week 
  $ 
(1) When placed in charge of not less than two nor more than four other employees 27.15 
(2) When placed in charge of five or more other employees 33.65 
And further the Commission records the following basis for the variations: 
1. The agreed Key Minimum Classification in this Award is Woodworking Machinist. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Leading Hands 
is 3.41% derived from $17 divided by $499.10 (2005) and 3.88% is derived from $20 divided by $516.10 (2006) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. - Overtime has been varied for the CPI Take Away Food for the period December 2004 to June 2006 

giving the percentage of 6.19%. 
Calculations are therefore: 
June 2006   171.5   X 100    = 6.19% 
December 2004   161.5     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where 
appropriate. 
The Union uses Catalogue:  6455.0.40.001 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – WOODWORKING MACHINIST 

Clause A B C 
 
Clause 9. Leading Hands 

 
$25.30 
$31.35 

 
$27.16 
$33.66 

 
$27.15 
$33.65 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
 
Clause 7. – Meal Money 
 

 
$8.85 
$8.85 

 
$9.39 
$9.39 

 
$9.40 
$9.40 

 

2007 WAIRC 00025 
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD EMPLOYEES AWARD 2001 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 90 OF 2006 
CITATION NO. 2007 WAIRC 00025 
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Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 (No A 4 of 2001) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 5. – Wages: 

A. Delete subclause (1)(a) and (b) of this clause and insert the following in lieu thereof: 
(a) In-Charge Rates 

An employee who is appointed and placed in charge of other employees shall be paid the following rates in 
addition to the employee's ordinary time rate of pay: 

  $ Per Fortnight 
(i) if placed in charge of less than 6 employees 26.55 
(ii) if placed in charge of 6-10 employees 35.85 
(iii) if placed in charge of 11-20 employees 41.65 
(iv) if placed in charge of more than 20 employees 69.50 
Provided that these additional rates shall not be payable to any employee employed in the classifications of 
Chef, Head Waiter, Head Waitress, Head Steward, Head Stewardess and Head Bar Attendant. 

b) Service Payments 
In addition to the wage rates prescribed in Sections A, B, and C of this subclause, all employees (other than 
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates: 

 $ Per Fortnight 
After 1 year of service 20.65 
After 2 years of service 31.85 
After 3 years and subsequent years of service 42.65 

B. Delete the sentence immediately following Section D. SECURITY of subclause (1) of this clause and insert 
the following in lieu thereof: 

Provided that an employee appointed as a Senior Security Office shall, in addition to the appropriate Security Officers’ 
rate receive an additional payment of $61.90 per fortnight. 

2. Clause 12. – Additional Rates for Ordinary Hours: 
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) An employee who is rostered to work any of the employee’s ordinary hours prior to 7.00am or after 7.00pm, Monday to 
Friday, both inclusive shall, in addition to the employee’s ordinary time rate of pay, be entitled to an allowance of $1.47 
per hour or part thereof for time worked during such hours. 
B. Delete subclause (2)(c) and (d) of this clause and insert the following in lieu thereof: 
(c) Any employee who is required to work any of the employee’s ordinary hours on any day in more than one 

period, other than for meal breaks as prescribed in Clause 16. – Meal and Rest Breaks of this Award, shall be 
paid an allowance of $2.16 per day for such broken work period worked. 

(d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room, 
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually 
unsavoury or unhygienic nature, such employee shall, in addition to the employee’s ordinary time rate of pay be 
paid a flat allowance of $6.85 per shift. 

3. Clause 17. – Meal Money:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be 

consumed in the employee cafeteria.  Provided that where the Employer does not supply such a meal, the employee shall 
be paid $6.50 per meal. 
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4. Clause 26. – Uniforms and Laundering:  Delete this clause and insert the following in lieu thereof: 

(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special 
uniform shall be provided by the Employer and shall at all times remain the Employer's property.  A special uniform shall 
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars, 
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the 
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special 
uniforms within the meaning of this clause. 

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white 
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer's expense or otherwise the 
employee shall be paid $7.65 per fortnight as laundry allowance. 

(3) Subject to subclause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as described 
in subclause (1) of this clause, then such clothing shall be laundered at the Employer's expense or otherwise shall be paid 
$5.00 per fortnight as a laundry allowance. 

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line 
with Employer standards. 

5. Clause 28. – Employees’ Equipment:  Delete this clause and insert the following in lieu thereof: 

All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an 
employee for the purpose of carrying out the employee’s duties shall be supplied by the Employer free of charge.  Provided that 
where an employee is required by the Employer to use the employee’s own knives they shall be paid an allowance of $11.10 per 
fortnight. 

And further the Commission records the following basis for the variations: 

1. The agreed Key Minimum Classification in this Award is Qualified Cook. 

2. The Work Related Allowances – the percentage increase in: 

• Clause 5. – Wages 

• Clause 12. – Additional Rates for Ordinary Hours 

• Clause 24. – Bar Work 

• Clause 28. – Employees Equipment 

is derived from $34 divided by $1101.80 equals 3.09% (2005) and $40 divided by $1118.80 equals 3.52% (2006), as 
prescribed by Principles 5. – Adjustment of Allowances and Service Increments of the State Wage Case: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 17 – Meal Money has been varied for the CPI Take Away Food for the period December 2004 to June 
2006 giving the percentage of 6.19%. 
June 2006-08-14  171.5   X 100 = 6.19% 
December 2004  161.5     1 

CPI Meals Out and Take Away Foods – Perth 

• Clause 26. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth 
for the period December 2004 to June 2006 giving the percentage 7.29%. 
June 2006  185.5   X 100 = 7.29% 
December 2004 172.9     1 

CPI Clothing Services and Shoe Repair – Perth 
Previous rates are identified in Column A of the below table.  Column B identifies the new actual rate having applied the increase.  
Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - QUALIFIED COOK 
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Clause A B C 
Clause 5. – Wages 
 (1)(a) $24.90 $26.55 $26.55 
 $33.60 $35.87 $35.85 
 $39.05 $41.67 $41.65 
 $65.15 $69.51 $69.50 
 (1)(b) $19.35 $20.65 $20.65 
 $29.85 $31.83 $31.85 
 $39.95 $42.65 $42.65 
 $58.00 $59.96 $61.90 
Clause 12. – Additional Rates for Ordinary Hours    
 (1) $1.38 $1.47  
 (2)(c) $2.03 $2.16  
 (2)(d) $6.42 $6.85  
Clause 28. – Employees Equipment $10.40 $11.08 $11.10 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 17. – Meal Money (2) $6.10 $6.48 $6.50 

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 
Clause 26. – Uniforms and Laundering (2) $7.15 $7.67 $7.65 
 (3) $4.65 $4.99 $5.00 

 
2007 WAIRC 00029 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
BASSENDEAN DAY CARE CENTRE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 143 OF 2006 
CITATION NO. 2007 WAIRC 00029 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Child Care (Subsidised Centres) Award (No A 26 of 1985) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 
19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 12A. – Fares and Travelling Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 
Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - 

2600cc 
1600cc & 

Under 
 Rate per kilometre (Cents) 
Metropolitan Area 81.7 71.0 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5o South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per 
Kilometre 

(Cents) 
All areas of the State 28.2 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category 

2. Clause 22. – Meal Breaks and Allowances:  Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing 
time for two hours or more she/he shall be provided with a meal free of charge or be paid $9.70 for such meal. 

And further the Commission records the following basis for the variations: 

1. For Expense Related Allowances: 

• Clause 22. – Meal Breaks and Allowances has been varied for the CPI Take Away Food – Perth for the period 
of December 2004 to June 2006 giving the percentage 6.19% 
June 2006   171.5  X 100 = 6.19% 
December 2004  161.5     1 

CPI Meals Out and Take Away Foods – Perth 

• Clause 12A – Fares and Travelling Allowances has been varied for the CPI Private Motoring  for the period of 
December 2004 to June 2006 giving the percentage 8.5% 
June 2006   157.0  X 100 = 8.50% 
December 2004   144.7     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food 

Clause A B C 
 
Clause 22. – Meal Breaks and Allowances 

 
$9.15 

 

 
$9.72 

 
$9.70 
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2007 WAIRC 00111 
CLEANERS AND CARETAKERS AWARD, 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
COCA COLA BOTTLERS (PERTH) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO APPL 74 OF 2006 
CITATION NO. 2007 WAIRC 00111 
 

Result Award varied 
Representation 
Applicant Ms E Palmer on behalf of the applicant 
Respondents No appearance 
 

Order 

HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Cleaners and Caretakers Award, 1969 as varied, be further varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the date of this 
order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 13. – Overtime: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu thereof: 

(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 
than two hours, shall be supplied with a meal by the employer or be paid $8.25 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $5.65 for each meal so required. 

2. Clause 20. – Special Rates and Conditions:  

(A) Delete paragraphs (a) and (b) of subclause (8) of this clause and insert the following in lieu thereof: 

(a) Washing towels, 34 cents each.   

(b) Washing dusters, 26 cents each.   

(B) Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) (a) Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be 
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.55 per day. 

(b) Where an employee is required to clean windows from a swinging scaffold or similar device he/she shall be 
paid 43 cents per hour extra for every hour or part thereof so worked.   

(C) Delete subclause (11) of this clause and insert the following in lieu thereof: 

(11) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break 
is not less than three hours, an allowance of $2.85 per day shall be paid.  This allowance shall not apply to caretakers.   

(D) Delete subclause (15) of this clause and insert the following in lieu thereof: 

(15) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 
follows:  
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  Per Week $ 
(a)  five closets or greater but less than ten closets per day  4.05 
(b)  ten closets or greater but less than 30 closets per day  11.95 
(c)  30 closets or greater but less than 50 closets per day  23.70 
(d)  50 closets or greater per day  29.80 
For the purpose of this clause one metre of urinal shall count as one closet and three urinal 
stalls shall count as one closet 
(E) Delete paragraph (c) of subclause (17) of this clause and insert the following in lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June 

next following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc OVER 

1600CC - & 
2600CC 

1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5o South 
Latitude 

92.1 80.3 71.5 

Rest of the State 86.7 75.3 66.8 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

Schedule 2 - Motor Cycle Allowance  

Distance travelled during a year on Official Business Rate per 
Kilometre 

(Cents) 
All areas of the State 28.2 

3. Clause 22. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 

the following: 
$ 

(a) if placed in charge of not less than three and not more than six other employees 12.95 
(b) if placed in charge of not less than six and not more than ten other employees 23.05 
(c) if placed in charge of not less than ten and not more than 15 other employees 28.75 
(d) if placed in charge of not less than 15 and not more than 20 other employees 34.95 
(e) if placed in charge of more than 20 other employees 45.10 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Caretaker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20 – Specials Rates and Conditions 
• Clause 22 – Wages 
is derived from $17 divided by $499.20 equals 3.41% (2005) and $20 divided by $516.20 equals 3.87% (2006) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be 
adjusted as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows:  divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 13 – Overtime has been varied for the CPI Take Away Foods - Perth for the period December 2004 to 

June 2006 giving the percentage of 6.19%. 
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June 2006  171.5   X 100    = 6.19% 
December 2004  161.5    1 
CPI Meals Out and Take Away Food – Perth 

• Clause 20 – Special Rates and Conditions – subclause (17) has been varied for the CPI Private Motoring – Perth 
for the period December 2004 to June 2006 giving the percentage of 8.50% 
June 2006  157.0  X 100    = 8.50% 

  December 2004  144.7     1 
 CPI Private Motoring – Motor Vehicles – Perth 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The union uses Catalogue 6455.0.40.001 

WORK RELATED ALLOWANCES 
Key Minimum Classification - Caretaker 

Clause A B C 
 
Clause 20. – Special Rates and Conditions 8(a) 
     8(b) 
 
     10(a) 
     10(b) 
 
     11 
 
     15(a) 
     15(b) 
     15(c) 
     15(d) 

 
$0.32 
$0.24 

 
$2.35 
$0.40 

 
$2.65 

 
$3.75 

$11.10 
$22.05 
$27.75 

 
$0.34 
$0.26 

 
$2.54 
$0.43 

 
$2.85 

 
$4.05 

$12.05 
$23.68 
$29.81 

 
 
 
 

$2.55 
 
 

$2.85 
 

$4.05 
$11.95 
$23.70 
$29.80 

 
Clause 22. – Wages   3(a)  
     3(b) 
     3(c) 
     3(d) 
     3(e) 

 
$12.05 
$21.45 
$26.80 
$32.55 
$41.95 

 
$12.93 
$23.06 
$28.77 
$34.95 
$45.13 

 
$12.95 
$23.05 
$28.75 
$34.95 
$45.10 

EXPENSE RELATED ALLOWANCES 
Clause A B C 

 
Clause 13. – Overtime   4(a) 

 
$7.75 
$5.30 

 
$8.23 
$5.63 

 
$8.25 
$5.65 

 

2007 WAIRC 00104 
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
KINGS PARKING CO (WA) PTY LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO/S APPL 155 OF 2006 
CITATION NO. 2007 WAIRC 00104 
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Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Cleaners and Caretakers (Car and Caravan Parks) Award 1975 (No 5 of 1975) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 14 February 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 10. – Overtime:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $8.25 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with such meal by 
the employer or paid $5.65 for each meal so required. 

2. Clause 12. – Fares and Travelling Time:  Delete subclause (2)(b) of this clause and insert the following in lieu 
thereof: 
(b) Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 

rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 
Area and Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc -

2600cc 
1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.6 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 
Distance Travelled During a Year on Official Business Rate 
 ¢/km 
All areas of the State 28.2 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

3. Clause 13. – Special Rates and Provisions: 
A. Delete subclause (9)(a) of this clause and insert the following in lieu thereof: 
(a) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.55 per day. 
B. Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break 
is not less than three hours an allowance of $2.85 per day shall be paid. 
C. Delete subclause (13) of this clause and insert the following in lieu thereof: 

(13) Cash Handling Allowance: 
An employee who is required by the employer to collect money from the customers of that employer shall be paid an 
allowance of $6.85 per week. 
D. Delete subclause (14) of this clause and insert the following in lieu thereof: 

(14) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 
follows: 
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  Per Week 
  $ 
(a) five closets or greater but less than ten closets per day 4.05 
(b) ten closets or greater but less than 30 closets per day 11.95 
(c) 30 closets or greater but less than 50 closets per day 23.70 
(d) 50 closets or greater per day 29.80 
For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 

4. Clause 24. – Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 

the following: 

  Per Week  
  $ 
(a) if placed in charge of not less than three and not more than six other 

employees 
12.95 

(b) if placed in charge of more than six and not more than ten other 
employees 

23.05 

(c) if placed in charge of more than 10 and not more than 15 other 
employees 

28.75 

(d) if placed in charge of more than 15 and not more than 20 other 
employees 

34.95 

(e) if placed in charge of more than 20 other employees 44.85 
And further the Commission records the following basis for the variations: 
1. The agreed Key Minimum Classification in this Award is Caretaker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 13. – Special Rates and Provisions 

• Clause 24. - Wages 
is derived from $17 divided by $499.20 equals 3.4% (2005) and $20 divided by $516.20 equals 3.87% (2006) as 
prescribed by Principle 5. – Adjustment of Allowances and Service Increments of the State Wage Case: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 10. – Overtime has been varied for the CPI Meals Out and Take Away Foods Perth for the period 
December 2004 to June 2006 giving the percentage of 6.19%. 

(June 2006) 171.5 x 100 = 6.19% 
(December 2004) 161.5  1   

CPI Meals out and Take Away Foods – Perth 

• Clause 12. – Fares and Travelling Time has been varied for the CPI private Motoring – Perth for the period 
December 2004 to June 2006 giving the percentage 8.50%. 

(June 2006) 157 x 100 = 8.50% 
(December 2004) 144.7  1   

CPI Private Motoring – Perth 
Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the below spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – CARETAKER 
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Clause A B C 

Clause 13. – Special Rates and Provisions    
(9)(a) $2.35 $2.54 $2.55 

(10) $2.65 $2.86 $2.85 
(13) $6.40 $6.86 $6.85 

(14)(a) $3.75 $4.05 $4.05 
(b) $11.10 $11.95 $11.95 
(c) $22.05 $23.68 $23.70 
(d) $27.75 $29.81 $29.80 

Clause 24. – Wages    
(4)(a) $12.05 $12.93 $12.95 

(b) $21.45 $23.06 $23.05 
(c) $26.80 $28.77 $28.75 
(d) $32.55 $34.95 $34.95 
(e) $41.80 $44.87 $44.85 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 10. – Overtime    

(4)(a) $7.75 $8.23 $8.25 
 $5.30 $5.63 $5.65 

CPI Meals Out and Takeaway – Perth 

 

2007 WAIRC 00068 
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD NO. A27 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE HONOURABLE MINISTER FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 147 OF 2006 
CITATION NO. 2007 WAIRC 00068 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and Mr A 
Harper on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Community Welfare Department Hostels Award 1983 (No. A 27 of 1981) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 5th day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer 

shall ensure that the employee working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $9.75 for each meal. 

2. Clause 18. – Special Rates and Provisions:  Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance 
of 64 cents per closet per week. 

(b) For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as 
one closet. 

3. Clause 21. – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) General Conditions: 

(a) Junior employees may be employed in the proportion of one junior to every two or fraction of two not being 
less than one adult employee employed in the same occupation, provided that this ratio may be altered by 
written agreement between the Union and the employee concerned. 

(b) Senior employees appointed as such by the employer shall be paid $21.80 per week in addition to the rates 
prescribed herein. 

(c) A leading hand placed in charge of not less than three other employees shall be paid $21.80 per week in 
addition to the rates prescribed herein. 

(d) Employees who are required to work their ordinary hours each day in two shifts and where the break between 
the two shifts is not less than three hours shall be paid $3.45 per day reimbursement for travelling expenses. 

 

2007 WAIRC 00110 
CONTRACT CLEANERS AWARD, 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
AIRLITE CLEANING PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO APPL 77 OF 2006 
CITATION NO. 2007 WAIRC 00110 
 

Result Award varied 
Representation 
Applicant Ms E Palmer on behalf of the applicant 
Respondents No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Contract Cleaners Award, 1986 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 7. – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $9.75 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $6.60 for each meal so required. 

2. Clause 18. – Special Rates and Conditions:  
(A) Delete Subclause (8) of this clause and insert the following in lieu thereof: 

(8) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 
follows: 
 Rate Per Day$ 
(a) Cleaners required to clean up to seven closets per day 0.31 
(b) Cleaners required to clean eight or more toilets per day 1.57 
(c) Cleaners who for a minimum of two hours per day are engaged in cleaning 

closets, in lieu of the allowance in paragraph (a) or (b) of this subclause shall 
receive an allowance of 

5.15 

For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one 
closet. 
(B) Delete Subclause (10) of this clause and insert the following in lieu thereof: 

(10) Height Money: 
(a) A cleaner shall not be required to work from the top of a ladder more than three metres long which rests on the 

ground or floor level. 
(b) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.28 per day. 
(c) Where an employee is required to clean windows from a swinging scaffold or similar device, he shall be paid 39 

cents per hour extra for every hour or part thereof so worked. 
(C) Delete Subclause (11) of this clause and insert the following in lieu thereof: 

(11) Broken Shift: 
Where an employee is required to carry out the ordinary hours of duty at the same location each day in more than one 
shift and where the break is not less than four hours an allowance of $2.60 per day shall be paid. 

3. Clause 19. – Fares, Travelling Time and Transport: Delete subclause (3)(c) of this clause and insert the following 
in lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc OVER 

1600CC - & 
2600CC 

1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances  

Distance travelled during ayear on Official Business Rate ¢/km 
All areas of the State 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category 
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4. Clause 20. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 
 Rate Per Hour$ 
In charge of up to ten Cleaners 0.82 
More than ten Cleaners 1.55 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
2. The Work Related Allowances - the percentage increase in: 

• Clause 18. – Special Rates and Conditions  

• Clause 20. – Wages 
is derived from $17 divided by $506.60 equals 3.36% (2005) and $20 divided by $523.60 equals 3.82% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be 

adjusted as a result of the arbitrated safety net increase … the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 7. – Overtime has been varied for the CPI Take Away Foods – Perth for the period December 2004 to 
June 2006 giving the percentage of 6.19%. 
June 2006  171.5   X 100    = 6.19% 
December 2004  161.5     1 

CPI Meals out and Take Away Foods – Perth 

• Clause 19. – Fares, Travelling Time and Transport has been varied for the CPI Private Motoring – All for the 
period December 2004 to June 2006 giving the percentage of 8.50%. 
June 2006  157.0   X 100    = 8.50% 
December 2004  144.7     1 

CPI Private Motoring – Motor Vehicles – Perth figures 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

Clause A B C 
 
Clause 18. – Special Rates and Conditions (8)(a) $0.29 $0.31  
 (b) $1.46 $1.57  
 (c) $4.80 $5.14 $5.15 
 (10)(b) $2.13 $2.28  
 (c) $0.37 $0.39  
 (11) $2.42 $2.60  
Clause 20. - Wages  (3) $0.76 $0.82  
  (3) $1.44 $1.55  

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods - All 

Clause A B C 
 
Clause 7. – Overtime (3)(a) $9.21 $9.77 

 
$9.75 

 $6.21 $6.58 $6.60 
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2007 WAIRC 00109 
CONTRACT CLEANERS' (MINISTRY OF EDUCATION) AWARD, 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
MASTERCARE PROPERTY SERVICES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO APPL 101 OF 2006 
CITATION NO. 2007 WAIRC 00109 
 

Result Award varied 
Representation 
Applicant Ms E Palmer on behalf of the applicant 
Respondents No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Contract Cleaners’ (Ministry of Education) Award, 1990 as varied, be further varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 8. – Overtime: Delete Subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $9.75 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $6.60 for each meal so required. 

2. Clause 10. – Fares and Travelling Time: Delete Subclause (2)(c) of this clause and insert the following in lieu 
thereof: 

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

 
Schedule 2 - Motor Cycle Allowances  

Distance travelled during ayear on Official Business Rate¢/km 
All areas of the State 28.2 
Motor vehicles with rotary engines are to be included in the 1600-2600cc. 
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3. Clause 11. – Special Rates and Provisions:  
(A) Delete Subclauses (1) and (2) of this clause and insert the following in lieu thereof: 

(1) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 
follows: 

  Rate per week$ 
(a) Cleaners required to clean up to 10 closets per day 6.05 
(b) Cleaners required to clean between 11 and 20 closets per day 12.00 
(c) Cleaners required to clean 21 or more closets per day 18.10 
For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one 
closet. 

(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $4.25 per dozen for ordinary 
towels, and $3.05 per dozen for dusters, hand towels and tea towels. 
(B) Delete Subclauses (5) and (6) of this clause and insert the following in lieu thereof: 

(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two 
shifts is not less than three hours, shall be paid an allowance of $3.80 per day. 

(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised 
by the School Principal, shall be paid an allowance according to the following scale: 

  $ Per Day 
(a) Evenings - Monday to Friday  
 Up to 40 rooms per week 6.55 
 41 rooms to 100 per week 9.80 
 Over 100 rooms per week 12.95 
(b) Saturdays and Sundays 12.95 

4. Clause 20. – Wages: Delete Subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 

Cleaner In Charge of a High School $22.65 per week 
Cleaner In Charge of a TAFE College:  
35 hours or less $67.75 per week 
35 hours or more $90.45 per week 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
2. The Work Related Allowances - the percentage increase in: 

• Clause 11. – Special Rates and Provisions  

• Clause 20. – Wages 
is derived from $17 divided by $519.40 equals 3.27% (2005) and $20 divided by $536.40 equals 3.73% (2006) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be 

adjusted as a result of the arbitrated safety net increase … the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 8. – Overtime has been varied for the CPI for the period December 2004 to June 2006 giving the 
percentage of 6.19%. 
June 2006  171.5   X 100    = 6.19% 
December 2004  161.5     1 

CPI Meals out and Take Away Foods – Perth 
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• Clause 10. – Fares and Travelling Time has been varied for the CPI for the period September 2002 to December 
2004 giving the percentage of 8.50%. 
June 2006  157.0   X 100    = 8.50% 
December 2004  144.7     1 

CPI Private Motoring – Motor Vehicles – Perth 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
Key Minimum Classification - Cleaner 

Clause A B C 
 
Clause 11. – Special Rates and Provisions (1)(a) $5.65 $6.07 $6.05 
 (b) $11.20 $11.98 $12.00 
 (c) $16.90 $18.10 $18.10 
 (2) $3.95 $4.25 $4.25 
 $2.85 $3.06 $3.05 
 (5) $3.55 $3.79 $3.80 
 (6)(a) $6.10 $6.53 $6.55 
 $9.15 $9.80 $9.80 
 (6)(b) $12.10 $12.96 $12.95 
 $12.10 $12.96 $12.95 
Clause 20. – Wages (3) $21.15 $22.67 $22.65 
 $63.25 $67.74 $67.75 
 $84.85 $90.45 $90.45 

EXPENSE RELATED ALLOWANCES 
Clause A B C 

 
Clause 8. – Overtime (3)(a) 

 
$9.20 $9.77 $9.75 

 $6.20 $6.58 $6.60 

 

2007 WAIRC 00107 
DRY CLEANING AND LAUNDRY AWARD 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ERIC DRYCLEANERS AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO APPL 103 OF 2006 
CITATION NO. 2007 WAIRC 00107 
 

Result Award varied 
Representation 
Applicant Ms E Palmer on behalf of the applicant 
Respondents No appearance 
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Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Dry Cleaning and Laundry Award 1979 as varied, be further varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the date of this 
order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 11. – Meal Money: Delete Subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee required to work overtime for more than one hour after the usual ceasing time or beyond 6.30pm 

(whichever is the later) on any day, Monday to Friday inclusive, shall either be supplied with an adequate recognised 
evening meal by the employer from an established canteen on the premises or paid $4.95 in lieu thereof. 

2. Clause 30. – Wages: Delete Subclause (2)(a)(iv) of this clause and insert the following in lieu thereof: 
(iv) Junior employed in a Receiving Depot: Notwithstanding anything hereinbefore contained any junior 

working alone and responsible for cash transactions and/or in charge of depot shall be paid not less 
than the rate prescribed for a junior '19 years and under 20 years' plus an amount of $6.32 per week. 

3. Clause 20. – Travelling Time and Motor Vehicle Allowance: Delete Subclause (2)(c) of this clause and insert the 
following in lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June 

next following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 

Area and Details  Engine Displacement 
(in cubic centimetres) 

 Over 
2600cc 

Over 
1600cc-& 
2600cc 

1600cc 
Under 

 Rate per kilometre (Cents) 

Metropolitan Area 81.7 71.1 62.8 

South West Land Division 84 72.9 64.8 

North of 23.5o South Latitude 92.1 80.3 71.6 

Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowance 

Distance Travelled During a Year on Official Business Rate ¢/km 

Rate per kilometre 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Trade Person Dry Cleaner. 
2. The Work Related Allowances - the percentage increase in: 

• Clause 30. – Wages 
is derived from $17 divided by $561.20 = 3.03% (2005) and $20 divided by $578.20 = 3.46% (2006) as prescribed 
by Principle 5 - Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be 

adjusted as a result of the arbitrated safety net increase … the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 11. – Meal Money has been varied for the CPI Take Away Foods – Perth for the period December 2004 
to June 2006 giving the percentage of 6.19%. 
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June 2006    171.5   X 100    = 6.19% 
December 2004   161.5     1 

CPI Meals out and Take Away Foods – Perth 

• Clause 20. – Travelling Time and Motor Vehicle Allowance has been varied for the CPI Private Motoring -  
Perth for the period December 2004 to June 2006 giving the percentage of 8.5%. 
June 2006    157.0   X 100    = 8.5% 
December 2004   144.7     1 

CPI Private Motoring – Perth 
 The Union uses Catalogue No. 6455.0.40.001 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADE PERSON DRY CLEANER 

Clause A B C 
Clause 30. – Wages  $5.93 $6.32  

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods 

Clause A B C 
 
Clause 11. – Meal Money   $4.65 $4.94 $4.95 

N.B. For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual 
rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 

2007 WAIRC 00076 
ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD NO 8 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ST JOHN OF GOD HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 98 OF 2006 
CITATION NO. 2007 WAIRC 00076 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Enrolled Nurses and Nursing Assistants (Private) Award No 8 of 1978 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 5th day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of 
paid $8.35 as meal money. 
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous 
day or earlier. 

2. Clause 17. – Laundry and Uniforms:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 

elects not to launder the uniforms, the employee shall be paid an allowance of $1.50 per week. 
3. Clause 32. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June 

next following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 
 
 

Over 2600cc 
 

Over 1600cc - 
& 2600cc 

1600cc Under 
 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 70.9 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5o South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 28.20 

Motor vehicles with rotary engines are to be included in the 1600 - 2600cc. 

 

2007 WAIRC 00078 
ETHNIC CHILDREN'S SERVICES INDUSTRIAL AWARD, 1993 NO. A 10 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ETHNIC CHILD CARE RESOURCES UNIT INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 156 OF 2006 
CITATION NO. 2007 WAIRC 00078 
 

Result Award Varied 
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Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Ethnic Children’s Services Industrial Award, 1993 No. A 10 of 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 5th 
day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 20. – Fares and Travelling Allowance:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 
Rates of hire for use of employee's own vehicle on employer's business. 

Schedule 1 - Motor Vehicle Allowance 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc 1600cc - 

2600cc 
1600cc & 

Under 
 Rate per kilometre (Cents) 
Metropolitan Area 81.7 70.9 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.5 
Rest of the State 86.8 75.3 66.8 

Schedule 2 - Motor Cycles 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 28.3 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

 

2007 WAIRC 00014 
HAIRDRESSERS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WEST AUSTRALIAN HAIRDRESSERS' AND WIGMAKERS' EMPLOYEES' UNION OF 

WORKERS 
APPLICANT 

-v- 
THE MASTERS LADIES' HAIRDRESSERS INDUSTRIAL UNION OF EMPLOYERS OF 
WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 17 JANUARY 2007 
FILE NO/S APPL 124 OF 2006 
CITATION NO. 2007 WAIRC 00014 
 

Result Award varied 
 

Order 
HAVING heard Mr P O’Keefe on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hairdressers Award 1989 (No A 32 of 1988) be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 17 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 16. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) The meal money required to be paid to all employees pursuant to this clause shall be $10.05. 
2. Clause 22. – Tools of Trade:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Tool Allowance 

In addition to the weekly wage a tool allowance of $6.95 per week shall be payable to full time Seniors, part time Seniors, 
indentured apprentices, and probationary apprentices. 

3. Clause 32. – First Aid Allowance:  Delete this clause and insert the following in lieu thereof: 
An employee holding either a Red Cross or St. John Senior First Aid Certificate of at least 'A' level who is appointed by the 
employer to perform first aid duties shall be paid $8.30 per week in addition to the employee's ordinary rate. 

 
2007 WAIRC 00071 

HOSPITAL EMPLOYEES' (PERTH DENTAL HOSPITAL) AWARD 1970 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
BOARD OF MANAGEMENT PERTH DENTAL HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 129 OF 2006 
CITATION NO. 2007 WAIRC 00071 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and Mr J 
Ross on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Hospital Employees’ (Perth Dental Hospital) Award 1981 (No. 4 of 1970) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 5th day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 19. – Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where an employee is designated to be Technician in Charge of one of the following dental laboratories,  

Orthodontic Laboratory Clinic  
North Perth Clinic  
Liddell Clinic  
Gustafsen Clinic  
Sir Charles Gairdner Hospital Clinic  
Bunbury Clinic  
Albany Clinic  
Warwick Dental Clinic  
Rockingham Dental Clinic  
Mount Henry Dental Clinic 
that employee shall be paid at the rate of $20.85 per week in addition to the ordinary rate of wage prescribed by this 
clause. 
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2007 WAIRC 00063 
HOSPITAL WORKERS (GOVERNMENT) AWARD NO. 21 OF 1966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
THE BOARD OF MANAGEMENT PRINCESS MARGARET HOSPITAL AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 92 OF 2006 
CITATION NO. 2007 WAIRC 00063 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and Mr J 
Ross on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Hospital Workers (Government) Award No. 21 of 1966 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 5th day of January 
2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 15. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 
of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of 
$8.30 as meal money. 

2. Clause 16. – Shift Work:  Delete this clause and insert the following in lieu thereof: 

(1) Subject to subclause (2) of this clause, a loading of $2.20 per hour or pro rata for part thereof shall be paid for time 
worked on afternoon or night shift as defined hereunder: 

(2) A loading of $3.32 per hour or pro rata for part thereof shall be paid for time worked on permanent afternoon or night 
shift. 

(3) Clause (16)(1)(a) of this clause does not apply to an employee who on any day commences his/her ordinary hours of work 
at or after 12 noon and completes those hours at or before 6.00pm on that day.  Provided that employees in receipt of shift 
allowance shall not have that allowance decreased by the operation of this subclause. 

(4) For purposes of subclause (2) of this clause an employee shall be deemed to have been working permanent afternoon or 
night shift where such employee works that shift as part of a non-rotating roster. 

(5) Junior workers shall be paid a percentage of the loadings prescribed in subclauses (1) and (2) of this clause.  The 
percentage will be as prescribed in subclause (2) of Clause 39. - Wages for Junior Hospital Employees. 

3. Clause 17. – Weekend Work:  Delete this clause and insert the following in lieu thereof: 

(1) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $8.90 per hour or 
pro rata for part thereof for ordinary hours worked between midnight on Friday and midnight on Saturday. 

(2) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $17.75 per hour 
or pro rata for part thereof for ordinary hours worked between midnight on Saturday and midnight on Sunday. 

(3) Junior workers shall be paid a percentage of the loadings prescribed in subclauses (1) and (2) of this clause.  The 
percentage will be as prescribed in subclause (2) of Clause 39. - Wages for Junior Hospital Employees. 

(4) The rates prescribed herein shall be in substitution for and not cumulative on the rates prescribed in Clause 16. - Shift 
Work of this award. 
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4. Clause 19. – Allowances and Special Provisions:  Delete this clause and insert the following in lieu thereof: 

In addition to the rates prescribed in Clause 39. - Wages of this award, the following allowances shall be paid: 

(1) (a) Employees handling foul linen in the course of their duties shall be paid 99 cents per hour or any part thereof, to 
a maximum of $3.00 per day. 

(b) Employees handling materials such as carpet tiles, curtains, sealed bags or fabrics, which have become soiled in 
the same manner as foul linen as defined in Clause 5. - Definitions, shall be paid an allowance according to 
subclause (1)(a) of this clause. 

(2) Orderlies employed on boiler firing duties - $2.08 per day. 

(3) Orderlies required to handle a cadaver - $1.73 per hour with a minimum payment of one hour. 

(4) Orderlies - Sir Charles Gairdner Hospital, sterilising sputum mugs - $2.08 per day. 

(5) (a) A storeman required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a 
walk-beside power operated high lift stacker in the performance of his/her duties shall be paid an additional 44 
cents per hour whilst so engaged. 

(b) A storeman required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a 
power operated overhead traversing hoist in the performance of his/her duties shall be paid an additional 58 
cents per hour whilst so engaged. 

(6) A Food Service Attendant who is required to reconstitute frozen food and/or reheat chilled food, in addition to or in 
substitution of their normal duties, shall be paid an allowance of 71 cents per hour or part thereof whilst so engaged. 

5. Clause 21. – Public Holidays:  Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) Any employee who is required to work on a day observed as a public holiday shall be paid a loading of $26.75 per hour or 
pro rata for part thereof in addition to his/her ordinary rate of wage or if the employer agrees be paid a loading of $8.90 
per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and be entitled to observe the holiday on a 
day mutually acceptable to the employer and employee. 

6. Clause 22. – Public Holidays – Graylands and Selby Lodge/Lemnos Hospitals:  Delete subclause (3)(c) of this 
clause and insert the following in lieu thereof: 

(c) Any employee who is required to work on the day observed as a holiday as prescribed in this clause in his/her 
normal hours work or ordinary hours in the case of a rostered employee shall be paid a loading of $8.90 per 
hour or pro rata for part thereof and be entitled to observe the holiday on a day mutually acceptable to the 
employer and the employee. 

Provided that in any specified 12 monthly period, after an employee has accumulated five days in lieu of public 
holidays, by agreement between the employee and the employer, the employee may be paid for work performed 
on a day observed as a holiday as prescribed in this clause a loading of $26.75 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage in lieu of the foregoing provisions of this subclause. 

7. Clause 28. – Uniforms:  Delete subclause (8)(d) of this clause and insert the following in lieu thereof: 

(d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to 
the employee.  Provided that in lieu of such free laundering the employer may pay the employee $1.65 per week 
to partly cover the cost of same. 

8. Clause 39. – Wages:  Delete subclause (4)(b) of this clause and insert the following in lieu thereof: 

(b) Except where this clause specifies classifications which require the employee to be in charge of other 
employees, any employee who is placed in charge of: 

(i) not less than three and not more than ten other employees shall be paid $20.65 per week in addition to 
the ordinary wage prescribed by this clause; 

(ii) more than 10 and not more than twenty other employees shall be paid $30.95 per week in addition to 
the ordinary wage prescribed by this clause; 

(iii) more than 20 other employees shall be paid $41.20 per week in addition to the ordinary wage 
prescribed by this clause. 
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2007 WAIRC 00028 
JENNY CRAIG EMPLOYEES AWARD NO. A1 OF 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
JENNY CRAIG WEIGHTLOSS CENTRES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 142 OF 2006 
CITATION NO. 2007 WAIRC 00028 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Jenny Craig Employees Award, 1995 (No A 1 of 1994) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 19 January 
2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Special Rates and Conditions: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) All employees will receive a laundry allowance of $7.40 per week. 

B. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) In addition to the wages prescribed by this award, all employees shall be entitled to be paid the following: 

(a) when facilitating workshops a minimum payment of $1.13 per client; and 
(b) for the number of clients seen 

1 to 14 clients $2.20 per client 
15 or more clients $2.93 per client; and 

(c) for Jenny Craig products and programs sold by the employee, a cash bonus of 3% of the sale value. 
C. Delete subclause (8)(c) of this clause and insert the following in lieu thereof: 
(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 

next following. 
Rates of Hire for the use of the employee's own vehicle on the employer's business. 

Schedule 1 - Motor Vehicle Allowance 
Area and Details Engine Displacement(in cubic centimetres) 
 Over2600cc Over1600cc-

2600cc 
1600cc & Under 

 Cents per Kilometre 
Metropolitan Area 76.4 66.3 58.8 
South West Land Division 78.6 68.2 60.5 
North of 23.5 o South Latitude 86.1 75.2 66.9 
Rest of the State 81.3 70.5 62.5 

Schedule 2 - Motor Cycle Allowances 
Distance Travelled During a Year on 
Official Business 

Rate cents/km 

Rate per kilometre 26.5 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
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2. Clause 14. – Overtime:  Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee required to work overtime for more 

than two hours shall be supplied with a meal by the employer or be paid $9.30 for a meal and if, owing to the 
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with such 
meal by the employer or paid $6.35 for each meal so required. 

And further the Commission records the following basis for the variations: 
1. For Skill Related Allowances: 

• Clause 9(4)(a) and 9(4)(b) has been varied for the wage adjustments for the period 2001 to 2006: 
The 2001 formula equals $13 divided by $482 equals 2.7% 
The 2002 formula equals $18 divided by $495 equals 3.6% 
The 2003 formula equals $17 divided by $513 equals 3.31% 
The 2004 formula equals $19 divided by $530 equals 3.58% 
The 2005 formula equals $17 divided by $549 equals 31% 
The 2006 formula equals $20 divided by $566 equals 3.53% 
as prescribed by Principle 5 - Adjustment of Allowances and Service Increments of the State Wage Case: 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a 
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service 
increments should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for 
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate 
and multiply by 100.” 

2. For Expense Related Allowances: 

• Clause 14 – Overtime has been varied for the CPI for the period December 2004 to June 2006 giving the percentage 
of 6.19%. 
June 2006  171.5   X 100 = 6.19% 
December 2004 161.5     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 9(1) Special Rates and Conditions has been varied for the CPI Clothing Services and Shoe Repair – All for 
the period December 2004 to June 2006 giving the percentage of 7.29%. 
June 2006  185.5  X 100 = 7.29% 
December 2004 172.9     1 
CPI Clothing Services and Shoe Repair – Perth 

• Clause 9(8)(c). – Fares & Travelling Allowances has been varied for the CPI Private Motoring – Motor Vehicles for 
the period December 2004 to June 2006 giving the percentage of 8.5%. 
June 2006   157.0  X 100 = 8.5% 
December 2004  144.7     1 
CPI Private Motoring – Motor Vehicles – Perth 
Catalogue: 6455.0.40.001 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate.  
WORK RELATED ALLOWANCES 

Clause COLUMN A COLUMN B COLUMN C 
Clause 9 -  Special Rates and Conditions    

(4)(a) $0.93 $1.13  
(4)(b) $1.91 $2.20  

 $2.43 $2.93  

EXPENSE RELATED ALLOWANCES 
Clause COLUMN A COLUMN B COLUMN C 

Clause 9 -  Special Rates and Conditions    
(1) $6.90 $7.40  
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CPI Clothing Services and Shoe Repair 

Clause COLUMN A COLUMN B COLUMN C 
Clause 14 – Overtime    

(3)(a) $8.75 $9.29 $9.30 
 $6.00 $6.37 $6.35 

CPI Take Away Food - Perth 

 

2007 WAIRC 00108 
LAUNDRY WORKERS' AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ALSCO LINEN SERVICE PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 14 FEBRUARY 2007 
FILE NO APPL 102 OF 2006 
CITATION NO. 2007 WAIRC 00108 
 

Result Award varied 
Representation 
Applicant Ms E Palmer on behalf of the applicant 
Respondents No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Laundry Workers’ Award 1981 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 20. – Meal Money: Delete this clause and insert the following in lieu thereof: 

20. - MEAL MONEY 
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier, 

that he/she will be so required to work, shall be supplied with a meal by the employer or paid $8.85 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless 

he/she has notified the employee concerned on the previous day or earlier that such second or subsequent meal will also 
be required, provide such meals or pay an amount of $8.85 for each second or subsequent meal.  No such payments need 
be made to employees living in the same locality as their workshops who can reasonably return home for such meals. 

(3) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is not required 
to work overtime or is required to work less overtime than notified, he/she shall be paid the amount above prescribed in 
respect of the meals not then required. 

2. Clause 22. – Allowances:  
(A) Delete Subclause (1) of this clause and insert the following in lieu thereof: 

(1) Where an employee is required to sort foul linen an extra allowance of 41 cents per hour will be paid whilst so employed 
on this type of work. 
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(B) Delete Subclause (2)(c) of this clause and insert the following in lieu thereof: 
(2) (c) Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 

Area and Details Engine Displacement 
(in cubic centimetres) 

 Over 
2600cc 

Over 
1600cc-& 

2600cc 

1600cc 
Under 

 Rate per kilometre (Cents) 

Metropolitan Area 81.7 71.1 62.8 

South West Land Division 84 72.9 64.8 

North of 23.5o South Latitude 92.1 80.3 71.6 

Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowance 

Distance Travelled During a Year on Official Business Rate ¢/km 

Rate per kilometre 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Laundry Employee Grade 4. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 22. - Allowances 
is derived from $17 divided by $538.35 equals 3.16% (2005) and $20 divided by $555.35 equals 3.60% (2006) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be 

adjusted as a result of the arbitrated safety net increase … the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 20. – Meal Money has been varied for the CPI for the period December 2004 to June 2006 giving the 
percentage of 6.19%. 
(June 2006) 171.5 x 100 = 6.19% 
(December 2004) 161.5    1   

 CPI Meals out and Take Away Foods – Perth 
•  Clause 20. –Travelling Time and Motor Vehicle Allowance has been varied for the CPI Private Motoring - 

Perth for the period December 2004 to June 2006 giving the percentage of 8.50%. 
June 2006  157.0   X 100    = 8.50% 
December 2004  144.7     1 

CPI Private Motoring –Perth 
 Catalogue No. 6455.0.40.001 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – LAUNDRY EMPLOYEE GRADE 4 

Clause A B C 
Clause 22. Allowances  $0.39 $0.41   

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 20. – Meal Money (1) $8.35 $8.87 $8.85 
 (2) $8.35 $8.87 $8.85 
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2007 WAIRC 00051 
MARINE STORES AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
STANLEE (PERTH) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO APPL 146 OF 2006 
CITATION NO. 2007 WAIRC 00051 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Marine Stores Award (No. 13 of 1958) be varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after the 29th day of January 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 23. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $8.30 for a meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid 
$5.65 for each meal so required. 

 

2007 WAIRC 00070 
PARLIAMENTARY EMPLOYEES AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND 
OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 157 OF 2006 
CITATION NO. 2007 WAIRC 00070 
 

Result Award Varied 
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Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and Mr A 
Harper on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Parliamentary Employees Award 1989 (Nos. A 15 of 1987, A 4 of 1988, A 7 of 2988 and A 7 of 1989) be varied 
in accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 5th day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 25. – Parliamentary Support Services Employee Wages:   

A. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) The following allowances shall be paid to Parliamentary Support Services Employees indexed according to State Wage 

decisions and shall be:- 

(a) Chef  
 1st year $113.30 per fortnight 
 2nd year $226.60 per fortnight 
(b) Tradesperson Cook (Sous Chef)  
 1st year $ 73.65 per fortnight 
 2nd year $113.30 per fortnight 
(c) Stewards to Speaker and President $ 56.50 per fortnight 
B. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) An allowance of $32.90 per fortnight shall be paid to all Parliamentary Support Services Employees employed in the 
kitchen, dining room and bar areas. 

2. Clause 28. – Uniforms and Clothing:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Such uniforms supplied shall be laundered and/or dry cleaned by the employer and remain the property of the employer, 

provided that in lieu of the employer laundering and/or dry cleaning same, an employee shall be paid $6.60 per week for 
such laundering and/or dry cleaning, excepting any person employed as a Cook who shall be paid $10.05 per week for 
laundering and/or dry cleaning. 

 
2007 WAIRC 00049 

PASTRYCOOKS' AWARD NO. 24 OF 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
BAKEWELL PIES (1978) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO APPL 141 OF 2006 
CITATION NO. 2007 WAIRC 00049 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Pastrycooks’ Award No. 24 of 1981 be varied in accordance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay period commencing on or after the 29th day of January 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) When a employee, without being notified on the previous day or earlier, is required to continue working after the usual 

knock-off time for more than two hours, he shall be provided with any meal required, or shall be paid $10.15 in lieu 
thereof.  Provided that this subclause shall not apply in the case of a worker living in the same locality as his place of 
employment who can reasonably return home for a meal. 

2. Clause 10. – Wages:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Leading Hand: In addition to the rates prescribed by this clause a leading hand shall be paid per week if placed in charge 

of: 

  Rate per Week 
  $ 
(a) Less than four other employees 15.10 
(b) Four or more but not more than ten other employees 23.90 
(c) More than ten but not more than 20 other employees 36.55 
(d) More than 20 other employees 47.15 

 

2007 WAIRC 00073 
PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BRENTWOOD PRIVATE HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 106 OF 2006 
CITATION NO. 2007 WAIRC 00073 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Private Hospital Employees’ Award, 1972 (No. 27 of 1971) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 5th day of 
February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Allowances and Special Provisions:  Delete subclause (1) of this clause and insert the following in lieu 

thereof: 
(1) Orderlies assisting in autopsy - $31.45 per cadaver. 
2. Clause 10. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of 
$8.35 as meal money. 
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous 
day or earlier. 
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3. Clause 13. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 
lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 81.7 70.9 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 28.2 

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc. 
3. Clause 20. – Laundry:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where the uniform of any employee cannot be laundered at the hospital an allowance of $1.50 per week shall be paid to 

the employee. 
4. Clause 34. – Wages:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 

(a) The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by $19.75 
per week. 

 

2007 WAIRC 00027 
ROPE AND TWINE WORKERS' AWARD NO. 11 OF 1963 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WA ROPE & TWICE COMPANY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 137 OF 2006 
CITATION NO. 2007 WAIRC 00027 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being  no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Rope and Twine Workers’ Award (No 11 of 1963) be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 

1. Clause 17. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 
shall be supplied with a meal by the employer or be paid $8.45 for a meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid 
$5.80 for each meal so required. 

2. Clause 20. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 

Any employee placed by the employer in charge of three or more other employees shall be paid $23.83 per week in addition to the 
weekly rates prescribed by this award. 

3. Clause 24. – Dirt Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) 47¢ per hour extra shall be paid to employees when engaged in work of an unusually dirty nature where clothes are 
necessarily unduly soiled or injured or boots are injured by the nature of the work done. 

And further the Commission records the following basis for the variations: 

1. The agreed Key Minimum Classification in this Award is Adult Employees – Rope Layer on heavy strand machine. 

2. For Work Related Allowances – the percentage increase in: 

• Clause 20. – Leading Hands 

• Clause 24. – Dirt Money  

is derived from $17 divided by $455.70 equals 3.73% and $20 divided by $472.70 equals 4.23% (2006) as prescribed by 
Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 17. – Meal Money has been varied for the CPI Take Away Food for the period December 2004 to June 
2006 giving the percentage of 6.19%. 

Calculations are therefore: 
June 2006   171.5   X 100    = 6.19% 
December 2004  161.5     1 

CPI Meals Out and Take Away Foods – Perth 

Catalogue:  6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – ROPE LAYER ON HEAVY STRANG MACHINE 

Clause A B C 
 
Clause 20. – Leading Hands 

 
$22.04 

 
$23.83 

 
 

 
Clause 24. – Dirt Money 

 
$0.43 

 
$0.47 

 
 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
 
Clause 17. – Meal Money   (1) 
 

 
$7.95 
$5.45 

 
$8.44 
$5.79 

 
$8.45 
$5.80 
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2007 WAIRC 00030 
SECURITY OFFICERS AND CLEANERS (WEST AUSTRALIAN NEWSPAPERS) AWARD, 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WEST AUSTRALIAN NEWSPAPERS LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 145 OF 2006 
CITATION NO. 2007 WAIRC 00030 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Security Officers and Cleaners (West Australian Newspapers) Award, 1992 (No A 11 of 1991) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 12. – Shift Allowances – Security Officers:  Delete subclause (1) of this clause and insert the following in 

lieu thereof: 
(1) The shift allowances payable to Security Officers under this award shall be as follows:- 

A. SECURITY OFFICERS SHIFT ALLOWANCES 
  PER WEEK  
  $ 
 Grade 5 (Trainee) 107.20 
 Grade 4 107.20 
 Grade 3 107.20 
 Grade 2 107.20 
 Grade 1 107.20 
B. CLEANERS 
 Grade 3 - 
 Grade 2 - 
 Grade 1 - 

2. Clause 13. – Extra Rates and Allowances:  Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Except for Security Officer classifications an employee working an afternoon or night shift Monday to Friday shall 
receive a shift allowance of $107.20 per week or $21.40 per shift when such shifts are worked. 

3. Clause 14. – Higher Duties:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who carries out duties applicable to the Grade 1 Security Officer or Grade 1 Cleaner classification for a 

period of one week or more shall receive a Higher Duties Allowance of $46.80 per week. 
4. Clause 15. – Overtime:  Delete subclause (6)(a) of this clause and insert the following in lieu thereof: 

(a) the employee has worked two hours or more of overtime immediately before any afternoon or night shift or 
immediately after day shift, the employee will receive at least a 30-minute unpaid meal break and be paid meal 
money of $8.55. 

And further the Commission records the following basis for the variations: 
1. The agreed Key Minimum Classification in this Award is Security Officers Grade 3. 
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2. For Work Related Allowances – the percentage increase in: 
• Clause 12. – Shift Allowances 
• Clause 13. – Extra Rates and Allowances 
• Clause 14. – Higher Duties 
is derived from $17 divided by $561.20 equals 3.03% (2005) and $20 divided by $578.20 equals 3.46% (2006) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. This application seeks to correct incorrect rounding used in application 962 of 2002 (83 WAIG 821), whereby: 
• Cl. 14(1): 3.54% applied to $39.63 equals $41.03 which was rounded to $41.00 instead of $41.05. 

4. For Expense Related Allowances: 
• Clause 15. - Overtime has been varied for the CPI Take Away Food for the period December 2004 to June 

2006 giving the percentage of 6.19% 
Calculations are therefore: 
June 2006  171.5  X 100 = 6.19% 
December 2004 161.5   1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses CPI Catalogue No. 6455.0.40.001 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – SECURITY OFFICER GRADE 3 

Clause A B C 
Clause 12. – Shift Allowance $100.55 

$100.55 
$100.55 
$100.55 
$100.55 

$107.18 
$107.18 
$107.18 
$107.18 
$107.18 

$107.20 
$107.20 
$107.20 
$107.20 
$107.20 

Clause 13. – Extra Rates and Allowances $100.55 
$20.10 

$107.18 
$21.41 

$107.20 
$21.40 

Clause 14. – Higher Duties $43.80 $46.80 $46.80 

CPI Take Away Food – Perth 

Clause 15. – Overtime $8.05 $8.55 $8.55 

 

2007 WAIRC 00013 
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977 - THE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
AUDIOCLINIC NATIONAL HEARING AIDS AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 17 JANUARY 2007 
FILE NO/S APPL 116 OF 2006 
CITATION NO. 2007 WAIRC 00013 
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Result Award varied 
 

Order 
HAVING heard Mr P O’Keeffe on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (No R 32 of 1976) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 17 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 7A. – Nightfill Duty:  Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) (a) A full-time, part-time or casual worker employed in a "General Retail Shop" or "Special Retail Shop" pursuant 

to this clause shall be paid an additional loading as prescribed hereunder: 
(i) Monday to Saturday prior to 7.00 am 

(aa) Full-time and Part-time Workers 
- a loading of $2.80 per hour in addition to the ordinary hourly rate of a full-time or part-time 

worker. 
(bb) Casual Workers 
- a loading of $2.80 per hour in addition to the ordinary casual rate as laid down in paragraph 

(a) of subclause (4) of Clause 7. - Casual Workers. 
(ii) Saturday between 5.00 pm and Midnight 

(aa) Full-time and Part-time Workers 
- a loading of $3.98 per hour in addition to the ordinary hourly rate of a full-time worker as 

prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(bb) Part-time Workers 
- a loading of $8.66 per hour in addition to the ordinary hourly rate of a full-time shop 

assistant as prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(cc) Casual Workers 
- a loading of $10.37 per hour in addition to the ordinary casual rate as laid down in 

paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 
(b) Junior workers shall be paid the appropriate percentage as laid down in Part II of Clause 28. - Wages. 
(c) The loadings referred to in (i) and (ii) above shall be paid for the purpose of superannuation calculations. 

2. Clause 12. - Meal Money: 
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) When a worker is required to continue working after the usual finishing time for more than one hour he/she shall be paid 
$10.20 for the purchase of any meal required. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Late Night Trading Meal Allowance: 
A worker who commences work at or prior to 1.00pm on the day of late night trading and is required to work beyond 
7.00pm on that day shall be paid a meal allowance of $10.20. 

3. Clause 28. - Wages:  Delete Part III of this clause and insert the following in lieu thereof: 
Part III – 
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where 
applicable: 
(1) (a) A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a 

walk beside power operated high lift stacker in the performance of his duties shall be paid an additional 60 cents 
per hour whilst so engaged. 

(b) A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a 
power operated overhead traversing hoist in the performance of his duties shall be paid an additional 67 cents 
per hour whilst so engaged. 
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(c) The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a 
"Storeman Operator Grade 1" or a "Storeman Operator Grade 2". 

(2) Any workers, whether a junior or adult, employed as a canvasser and/or collector shall be paid the adult male wage. 
(3) Where a canvasser provides his own bicycle he shall be paid an allowance of $1.29 per week. 
(4) (a) A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold 

chamber in accordance with the following: 
In a cold chamber in which the temperature is: 

(i) Below 0º Celsius to -20° Celsius  - 73 cents per hour 

(ii) Below -20° Celsius to -25° Celsius  - 86 cents per hour 

(iii) Below -25° Celsius  - 97 cents per hour. 

(b) Workers required to work in temperatures less than -18.9° Celsius shall be medically examined at the 
employer's expense. 

(5) (a) A worker (full time, part time or casual) who is required to work any of his or her ordinary hours between 
6.00p.m. and 11.30p.m. Monday to Friday inclusive in a "small retail shop" as defined or a "special retail shop" 
(pharmacy) as defined shall be paid at a loading of 20% for each hour worked after 6.00p.m. 
For casual workers such loading shall be paid in addition to the rates prescribed in Clause 7 (4) of this award. 

(b) A worker (part time or casual) who is required to work any of his or her ordinary hours between 6.00p.m. and 
11.30p.m. on Saturday in a "small retail shop" as defined or a "special retail shop" (pharmacy) as defined shall 
be paid at a loading of 20% for each hour worked after 6.00p.m. 
(i) A casual worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A part time worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part Time 
Workers. 

(6) (a) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight Monday to Friday inclusive shall be paid a loading of 20% for each hour so 
worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(b) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight on Saturday shall be paid a loading of 20% for each hour worked after 6.00pm. 
(i) A casual employee employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A full or part-time employee employed under paragraph (b) of this subclause shall be paid the 20% 

loading as calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part-
Time Workers. 

(c) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours before 
7.00am on any day Monday to Saturday inclusive shall be paid a loading of 30% for each hour so worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(7) An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of technical 
training) shall be paid the sum of $21.99 per week in addition to the rates prescribed herein. 

4. Clause 28A. - Structural Efficiency Agreement – Cold Storage Industry:  Delete this clause and insert the following 
in lieu thereof: 

P. & O. Cold Stores and Clelands Cold Stores shall pay $22.00 per week in addition to the rates prescribed by Clause 28. - Wages 
of this award from the beginning of the first pay period commencing on or after 1 November 1989 and $3.64 in addition to the rates 
prescribed by Clause 28. - Wages of this award from the beginning of the first pay period commencing on or after 1 December 
1989 on account of agreement reached for a structural efficiency package which the parties anticipate will result in the creation of a 
Cold Storage Award being negotiated in accordance with the objectives and content of the Structural Efficiency Principle. 
5. Clause 32. - Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof: 
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his duties, he 
shall be paid in accordance with the following schedule: 
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AREA AND DETAILS ENGINE DISPLACEMENT 

(IN CUBIC CENTIMETRES) 
RATE PER KILOMETRE (CENTS) 

Distance Travelled Each Year on 
Employer’s Business 

Over 2600cc Over1600cc - 2600cc 1600cc & Under 

Metropolitan Area 70.7 63.3 55.1 
South West Land Division 72.3 65.0 56.5 
North of 23.5 Degree South Latitude 79.5 71.7 62.3 
Rest of the State 74.8 67.0 58.2 
Motor Cycle (in all areas) 24.4 cents per kilometre 
6. Clause 46. - First Aid Allowance:  Delete this clause and insert the following in lieu thereof: 
A worker holding either a Red Cross or St. John Senior First Aid Certificate of at least 'A' level who is appointed by the employer 
to perform first aid duties shall be paid $8.77 per week in addition to the worker's ordinary rate. 
7. Clause 48. - Additional Loading for Late Night Trading Establishments: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) A full-time or part-time worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours 

between 6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid a loading of $3.51 per hour in addition to 
the ordinary hourly rate of a full-time or part-time worker. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) A casual worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours between 6.00 
p.m. and 9.00 p.m. on the day of late night trading shall be paid the amount of $3.51 per hour in addition to the ordinary 
casual rate as laid down in paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 

 

2007 WAIRC 00079 
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS' (ACTIV FOUNDATION) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 6 FEBRUARY 2007 
FILE NO APPL 112 OF 2006 
CITATION NO. 2007 WAIRC 00079 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations 
Act 1979, hereby orders: 

THAT the Social Trainers and Assistant Supervisors’ (Activ Foundation) Award (No. A 15 of 1984) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 5th day of February 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 9. – General Conditions:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) (a) An allowance of 46 cents per hour or part thereof shall be paid to employees who are placed in charge of a unit 

during the off shift period of the Senior Social Trainer.   
(b) An allowance of $1.12 cents per hour or part thereof shall be paid to employees who are placed in charge of a 

unit of 25 and under bed capacity during the off shift period of the Hostel Manager.   
(c) An allowance of $1.39 per hour or part thereof shall be paid to employees who are placed in charge of a unit of 

26 and over bed capacity during the off shift period of the Hostel Manager. 
2. Clause 18. – Travelling, Transfers and Relieving Duty – Rates of Allowance:  Delete this clause and insert the 

following in lieu thereof: 

  Column A 
Daily Rate 

Column B 
Daily Rate 

Married Employee 
Relieving Allowance 

for Period in Excess of 
35 days (Clause 17 

(3)(b)) Transfer 
Allowance for Period 

in Excess of Prescribed 
Period (Clause 16 (3)) 

Column C 
Daily Rate 

Single Employee 
Relieving Allowance 
for Period in Excess 

of 35 days (Clause 17 
(3)(b)) 

Item Particulars $ $ $ 
Allowance to meet incidental expenses 

1. W.A. - South of 26 ° 
South Latitude  

11.75   

2. W.A. - North of 26 ° 
South Latitude  

15.40   

3. Interstate 15.40   
Accommodation involving an overnight stay at a Hotel or Motel 

4. W.A. - Metropolitan    
 Hotel or Motel 210.05 105.00 70.00 
5. Locality South of 26 

°South Latitude  
168.60 84.30 56.20 

6. Locality North of 26 ° 
South Latitude:  

   

 Broome 284.40 142.20 94.80 
 Carnarvon 222.30 111.15 74.10 
 Dampier 209.15 104.55 69.70 
 Derby 188.40 94.20 62.80 
 Exmouth 215.90 107.95 71.95 
 Fitzroy Crossing 314.90 157.45 104.95 
 Gascoyne Junction 128.90 64.45 42.95 
 Halls Creek 265.40 132.70 88.45 
 Karratha 364.65 182.30 121.55 
 Kununurra 266.80 133.40 88.95 
 Marble Bar 179.40 89.70 59.80 
 Newman 254.65 127.35 84.90 
 Nullagine 189.75 94.90 63.25 
 Onslow 207.20 103.60 69.05 
 Pannawonica 177.15 88.60 59.05 
 Paraburdoo 238.40 119.20 79.45 
 Port Hedland 239.70 119.85 79.90 
 Roebourne 132.90 66.45 44.30 
 Sandfire 160.40 80.20 53.45 
 Shark Bay 175.90 87.95 58.65 
 Tom Price 219.40 109.70 73.15 
 Turkey Creek 175.90 87.95 58.65 
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  Column A 

Daily Rate 
Column B 
Daily Rate 

Married Employee 
Relieving Allowance 

for Period in Excess of 
35 days (Clause 17 

(3)(b)) Transfer 
Allowance for Period 

in Excess of Prescribed 
Period (Clause 16 (3)) 

Column C 
Daily Rate 

Single Employee 
Relieving Allowance 
for Period in Excess 

of 35 days (Clause 17 
(3)(b)) 

Item Particulars $ $ $ 
Accommodation involving an overnight stay at a Hotel or Motel—continued 

 Wickham 323.90 161.95 107.95 
 Wyndham 158.90 79.45 52.95 
7. Interstate - Capital City    
 Sydney 255.65 127.85 85.20 
 Melbourne 245.65 122.85 81.90 
 Other Capitals 213.15 106.60 71.00 
8. Interstate - Other than 

Capital City 
168.60 84.30 56.20 

Accommodation involving an over- night stay at other than a Hotel or Motel 
9. W.A. - South of 26 ° 

South Latitude  
79.40   

10. W.A. - North of 26 ° 
South Latitude  

97.70   

11. Interstate 97.70   
Travel not involving an overnight stay 

12. W.A. - South of 26 ° 
South Latitude:  

   

 Breakfast 14.15   
 Lunch 14.15   
 Evening Meal 39.40   
13. W.A. - North of 26 ° 

South Latitude:  
   

 Breakfast ........... 15.75   
 Lunch ............... 27.70   
 Evening Meal ........ 38.90   

Deduction for normal living expenses 
14. Interstate    
 Breakfast ........... 15.75   
 Lunch ............... 27.70   
 Evening Meal ........ 38.90   

Deduction for normal living expenses 
15. Each adult 22.75   
16. Each child 3.90   

Midday Meal (Clause 15(10)) 
17. Rate per meal 5.50   
18. Maximum reimbursement 

per pay period 
27.50   

The rates prescribed in this clause shall be increased in accordance with movements in the Government Officers Salaries, 
Allowances & Conditions Award 1989. 
3. Clause 19. – Removal Allowance:   

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When a married employee is transferred in the employer's interest, or in the ordinary course of promotion or transfer, or 

on account of illness due to causes over which the employee has no control, the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and the employee’s spouse and children under 16 

years of age or other children wholly dependent upon him. 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    225 
 

(b) The actual reasonable cost up to an amount of $1655.10 for conveyance of the employee’s furniture, including 
insurance of such furniture whilst in transit unless a higher sum is approved by the employer in any special case: 
Provided that only necessary household furniture, effects and appliances shall be taken into account.   

(c) An allowance of $525.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances: Provided that the employer is satisfied that the value of household furniture, effects and appliances 
moved by the employer is at least $3143.00.   
In the case of a single employee, an application for any reimbursement under this clause shall be considered by 
the employer. 

B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to accommodation owned by the employer where furniture is provided and as a 

consequence is obliged to store the employee’s own furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $975.00 per annum.  An allowance under this subclause shall not be paid for a 
period in excess of one year without the approval of the employer. 

4. Clause 21. – Shift Work:  Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.94 per hour or part thereof. 

 

2007 WAIRC 00047 
TITANIUM OXIDE MANUFACTURING AWARD 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
MILLENIUM INORGANIC CHEMICALS 
(FORMERLY SCM CHEMICALS) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO APPL 139 OF 2006 
CITATION NO. 2007 WAIRC 00047 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Titanium Oxide Manufacturing Award 1975 (No. 8 of 1975) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 29th 
day of January 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. - Meal Money:  Delete this clause and insert the following in lieu thereof: 
A worker required to work overtime for more than two hours without being notified on the previous day or earlier that he will be so 
required to work, shall be provided with any meal required or paid $8.50 in lieu thereof. 
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he has 
previously notified the worker or workers concerned the day before or earlier that such second or subsequent meal will also be 
required, provide such meal or pay an amount of $5.95 for each second or subsequent meal. 
No such payment need be made to workers living in the same locality as their workshops who can reasonably return home for such 
meals. 
If a worker in consequence of receiving such notice, has provided himself with a meal or meals and is not required to work 
overtime, or is required to work less overtime than notified, he shall be paid the amounts above prescribed in respect of the meals 
not then required. 
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21. Clause 16. – Extra Rates and Conditions:  Delete subclause (2) of this clause and insert the following in lieu 
thereof: 

(2) Dirty work: workers engaged on cleaning - from the inside - acid, settling, or agitating tanks, or on work of an unusually 
dirty or offensive nature shall be paid 36 cents per hour extra. 

 
 

2007 WAIRC 00060 
TITANIUM OXIDE MANUFACTURING AWARD 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
MILLENIUM INORGANIC CHEMICALS 
(FORMERLY SCM CHEMICALS) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 5 FEBRUARY 2007 
FILE NO/S APPL 139 OF 2006 
CITATION NO. 2007 WAIRC 00060 
 

Result Correction Order Issued 
 

Correction Order 
WHEREAS an error occurred in the Order issued on the 1st day of February 2007 in application APPL 139 of 2006, 
NOW THEREFORE, the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT in the second instruction of the Schedule the reference to “21.” be deleted and replaced with “2.”. 
 (Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 
 

2007 WAIRC 00046 
WARD ASSISTANTS (MENTAL HEALTH SERVICES) AWARD 1966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR HEALTH 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO APPL 136 OF 2006 
CITATION NO. 2007 WAIRC 00046 
 

Result Award Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch and there 
being no appearance on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 
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THAT the Ward Assistants (Mental Health Services) Award 1966 (No. 35 of 1966) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 29th day of January 2007. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 16. – Post Mortem Attendance:  Delete this clause and insert the following in lieu thereof: 
A worker carrying out mortuary duties in connection with post mortem examinations, shall be paid an allowance of $3.15 per body 
provided that if a worker is assisting another worker in carrying out such mortuary duties he or she shall be paid in lieu of the 
foregoing allowance, an allowance of $2.10 per body. 
2. Clause 21. – Uniforms:  Delete subclause (7)(d) of this clause and insert the following in lieu thereof: 

(d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to 
the employee.  Provided that in lieu of such free laundering the employer may pay the employee $1.51 per week 
to partly cover the cost of same. 

 
 

2007 WAIRC 00032 
WESTERN AUSTRALIAN MINT SECURITY OFFICERS' AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE WESTERN AUSTRALIAN MINT 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 JANUARY 2007 
FILE NO/S APPL 140 OF 2006 
CITATION NO. 2007 WAIRC 00032 
 

Result Varied 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Western Australian Mint Security Officers’ Award 1998 (No A 5 of 1988) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 19 January 2007. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 14. – Wages and Allowances: 

A. Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) A senior security officer or security officer who has been trained to render first aid and who is a current holder 

of appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John Ambulance 
Association, will be paid a first aid allowance of $1.65 per shift with a maximum payment of $8.03 per week. 

B. Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.78 per shift with a 

maximum payment of $8.67 per week. 
2. Clause 16. – Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of two hours after completion of their ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $9.30.  A further meal allowance of $5.65 
shall be paid on the completion of each additional four hours' overtime worked. 

And further the Commission records the following basis for the variations: 
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1. The agreed Key Minimum Classification in this Award is Senior Security Officer. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 14. - Wages 
is derived from $17 divided by $582.80 equals 2.92% (2005) and $20 divided by $599.80 equals 3.33% (2006) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 16. - Overtime has been varied for the CPI for the period December 2004 to June 2006 giving the 

percentage of 6.19% 
Calculations are therefore: 

June 2006  171.5   X 100    = 6.19% 
December 2004 161.5     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue:  6455.0.40.001 

WESTERN AUSTRALIAN MINT SECURITY OFFICERS AWARD 

Clause A B C 
 
Clause 14. – Wages   (3)(a) 
 
 
     (14)(a) 

 
$1.55 
$7.55 

 
$1.67 
$8.15 

 
$1.65 
$8.03 

 
$1.78 
$8.67 

 
 

Clause A B C 
 
Clause 16. – Overtime    

 
$8.75 
$5.30 

 

 
$9.29 
$5.63 

 

 
$9.30 
$5.65 

 

AGREEMENTS—Industrial—Retirement from— 

2007 WAIRC 00127 
MAIN ROADS WESTERN AUSTRALIA AGENCY SPECIFIC AGREEMENT 2003 

No. PSA AG 24 of 2003 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

No. 20 of 2007 
IN THE MATTER of the Industrial Relations Act 1979 

and 
IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 

with section 41(7) of the said Act 
The Commissioner of Main Roads will cease to be a party to the Main Roads Western Australia Agency Specific Agreement 2003, 
No. PSA AG 24 of 2003 on and from 11 March 2007. 
DATED at Perth this 12 day of February 2007. 

J.A SPURLING, 
 Registrar. 
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NOTICES—Application for General Order— 

2007 WAIRC 00129 
WESTERN AUSTRALIAN INDUSTRIAL 

RELATIONS COMMISSION 
111 St Georges Terrace, Perth 

Wage Structures for School-based and Part-time Apprenticeships 
Notice is given that the Western Australian Industrial Relations Commission has received an application from the Hon Minister for 
Employment Protection for a General Order to apply to awards, and to award-free school-based and part-time apprentices,  

to enable school-based and part-time apprenticeships to be undertaken in Western Australia. 
The Commission in Court Session will sit on Monday, the 26th day of March 2007 at 10:30am in Court 3 (floor 18) to hear the 
application. 
Any person who wishes to appear and make a submission at the hearing should notify the Registrar of the Commission stating the 
basis of their interest by Friday, 9 March 2007.  Any person who wishes to make a written submission and not appear should do so 
in writing or by email by Friday, 9 March 2007.  Please note that copies of written submissions may be made available to parties 
appearing at the hearing. 
Particulars of the application may be obtained from the Registry of the Western Australian Industrial Relations Commission and 
from the following website www.wairc.wa.gov.au. 
All correspondence should be directed to the Registrar at the above address or by email to registrar@wairc.wa.gov.au quoting 
Matter No. 158 of 2006.  
DATED at Perth this 14th day of February 2007. 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 

 

NOTICES—Award/Agreement matters— 

2007 WAIRC 00092 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 52 of 2006 
APPLICATION FOR VARIATION OF AN AWARD TITLED  

“SECURITY OFFICERS' AWARD, NO A 25 OF 1981” 
NOTICE is given that an amended application for a variation of the above Award was filed on 8 January 2007 by the Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch under the Industrial Relations Act 1979. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 
Amended application: 

3. – AREA AND SCOPE 
This award shall apply to all officers in the callings set out in Clause 21. – Classification Structure and Wage 
Rates, in the security industry and shall apply throughout the State of Western Australia; provided that this 
award shall not apply to those employees employed as Control Room Operators pursuant to the Clerks’ 
(Control Room Operators) Award No. A14 of 1981. 
21. – CLASSIFICATION STRUCTURE AND WAGE RATES  
(1) (a) CLASSIFICATION STRUCTURE 

An employer shall classify existing and new employees, as a security officer at a level 1 to 4, 
according to the criteria set out below.  Existing employees, and new employees upon engagement, 
shall be informed by the employer of the classification into which they have been placed. 
SECURITY OFFICER - LEVEL 1 
(1) A Security Officer - Level 1 is an employee who performs work to the level of his or her 

training. 
(2) Indicative of the tasks which an employee at this level may perform are the following; 

(a) Watch, guard or protect premises and/or property; 

mailto:registrar@wairc.wa.gov.au


230                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

(b) Be stationed at an entrance and/or exit, whose principal duties shall include the 
control of movement of persons, vehicles, goods and/or property coming out of or 
going into premises or property, including vehicles carrying goods of any 
description, to ensure that the quantity and description of such goods is in 
accordance with the requirements of the relevant document and/or gate pass and 
who also may have other duties to perform and shall include an area or door 
attendant or commissionaire in a commercial building; 

(c) Respond to basic fire/security alarms at their designated post; 

(d) In performing the duties referred to above the officer may be required to use 
electronic equipment such as hand-held scanners and simple closed circuit 
television systems utilising basic keyboard skills. 

SECURITY OFFICER - LEVEL 2 

(1) A Security Officer - Level 2 is an employee who performs work above and beyond the 
skills of an employee at Level 1 to the level of his or her training. 

(2) Indicative of the tasks which an employee at this level may perform are the following: 

(a) Duties of securing, watching, guarding and/or protecting as directed, including 
responses to alarm signals and attendances at and minor non-technical servicing 
of automatic teller machines, and is required to patrol in a vehicle two or more 
separate establishments or sites; or  

(b) Monitors and responds to electronic intrusion detection or access control 
equipment terminating at a visual display unit and/or computerised printout 
(except for simple closed circuit television systems). 

(c) May be required to perform the duties of Security Officer - Level 1. 

(d) Monitors and acts upon walk through magnetic detectors; and/or monitor, 
interpret and act upon screen images using x-ray imaging equipment. 

(e) The operation of a public weighbridge by a Security Officer appropriately 
licensed to do so. 

SECURITY OFFICER - LEVEL 3 

(1) A Security Officer - Level 3 is an employee who performs work above and beyond the 
skills of an employee at Level 2 to the level of his or her training. 

(2) Indicative of the tasks which an employee at this level may perform are the following: 

(a) The monitoring and operation of integrated intelligent building management and 
security systems terminating at a visual display unit or computerised printout 
which requires data input from the Security Officer. 

(b) A Security Officer, who in the opinion of the Employer has no previous relevant 
experience at this level, and is undertaking the tasks of a Security Officer Level 4 
whilst undergoing training and gaining experience during the first 6 months of 
employment as such. 

(3) A Security Officer Level 3 is also required to perform the duties of a Security Officer - 
Level 1 and/or Security Officer - Level 2. 

SECURITY OFFICER - LEVEL 4 

(1) A Security Officer - Level 4 is an employee who performs work above and beyond the 
skills of an employee at Level 3 to the level of his or her training. 

(2) Indicative of the tasks which an employee at this level may perform are the following: 

(a) Monitoring, recording, inputting information or reacting to signals and 
instruments related to electronic surveillance of any kind within a central station. 

(b) Keyboard operation to alter the parameters within an integrated intelligent 
building management and/or security system. 

(c) The co-ordinating, monitoring or recording of the activities of Security Officers 
utilising a verbal communications system within a central station. 

(3) A Security Officer Level 4 is also required to perform the duties of Security Officers at 
Levels 1 and/or 2 and/or 3. 
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The application also seeks to vary Schedule B – Respondents.  The proposed Schedule B – Respondents. - is published hereunder: -  
 SCHEDULE B – RESPONDENTS 
Transurety Pty Ltd 
16 Aberdeen Street 
Northbridge WA 6003 

Callaghan Security Services 
PO Box 644 
Gosnells WA 6110 

Dolphin Security Service 
42 Dower Street 
Mandurah WA 6210 

FDL Security 
PO Box 6548 
East Perth WA 6892 

Inline Security WA 
PO Box 2564 
Malaga WA 6944 

Icarus Security 
PO Box 1848 
Geraldton Private Boxes WA 6531 

Henley Brook Security 
PO Box 2138 
Ellenbrook WA 6069 

Astute Security Services 
PO Box 1632 
Midland Private Boxes WA 6936 
A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 
 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 
8 February 2007 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2007 WAIRC 00053 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVIDE BIANCHI 
APPLICANT 

-v- 
SPRINGFORM INVESTMENTS PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 1 FEBRUARY 2007 
FILE NO/S B 162 OF 2006 
CITATION NO. 2007 WAIRC 00053 
 

Result Dismissed 
Representation 
Applicant In person 
Respondent Mr A J Smetana (of counsel) 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; 
AND WHEREAS on 7 April 2006, the Commission held a conference pursuant to s 32 of the Industrial Relations Act; 
AND WHEREAS on 26 July 2006, the Commission received a facsimile from Mr D Heldsinger, of counsel on behalf of the 
Applicant, advising that the parties had reached an in principle settlement subject to the terms being captured in a deed of 
settlement; 
AND WHEREAS on 27 July 2006, the Commission wrote to the parties advising that the hearing dates had been vacated; 
AND WHEREAS on 3 August 2006, the Applicant filed a Notice of withdrawal or discontinuance in the Commission; 
AND WHEREAS on 23 August 2006, the Commission emailed Mr A Smetana, of counsel on behalf of the Respondent, requesting 
the Respondent’s consent to withdraw or discontinue this matter; 
AND WHEREAS on 25 August 2006, the Commission received a telephone call from the Applicant advising that he had filed the 
Notice of withdrawal or discontinuance too early as the matter had not been finalised and was concerned that he would not receive 
payment; 
AND WHEREAS on 4 September 2006, the Applicant’s counsel telephoned and advised that the Applicant had mistakenly filed the 
Notice of withdrawal or discontinuance and he was advised that the file would be kept open; 
AND WHEREAS on 5 September 2006, the Commission received a telephone call from the Applicant seeking legal advice and the 
Applicant was advised that the Commission is unable to provide that service; 
AND WHEREAS on 2 November 2006, the Commission telephoned the Applicant and he advised that he had not been paid and 
that he had not signed the deed of settlement as he did not agree with the terms of that deed and that he is seeking advice and will 
advise the Commission of the outcome; 
AND WHEREAS on 30 November 2006, the Applicant had not contacted the Commission to advise the outcome; 
AND WHEREAS on 30 November 2006, the Commission wrote to the Applicant advising that his counsel had notified the 
Commission by facsimile dated 30 November 2006 that he was unable to continue to act for the Applicant in this matter and the 
Commission asked the Applicant whether he would like this matter brought back for another conference to attempt to resolve the 
issues in respect of the deed of settlement; 
AND WHEREAS on 13 December 2006, the Applicant had not responded to the letter dated 30 November 2006 nor contacted the 
Commission; 
AND WHEREAS on 13 December 2006, the Commission wrote to the Applicant advising that if he did not contact the 
Commission within 21 days of the date of the letter, it will be assumed that he does not wish to proceed and the Commission will 
make an order dismissing his claim; 
AND WHEREAS on 31 January 2007, the Applicant had not responded to the letter dated 13 December 2006 nor contacted the 
Commission in respect of this matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, hereby orders:  

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 

 
 

2007 WAIRC 00015 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADAM GARDNER 
APPLICANT 

-v- 
RHEEM AUSTRALIA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
HEARD TUESDAY, 28 NOVEMBER 2006 
DELIVERED THURSDAY, 18 JANUARY 2007 
FILE NO. B 364 OF 2006 
CITATION NO. 2007 WAIRC 00015 
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CatchWords Contractual benefits claim - Entitlements under a contract of employment - Claim for commission - 
Terms of the contract - Contract partly written and oral - Did a statement constitute a term or a 
representation - Application dismissed - Industrial Relations Act 1979 (WA) s 29(1)(b)(ii) 

Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr J F I Curlewis (of counsel) 
 

Reasons for Decision 
1 This is an application by Adam Gardner ("the Applicant") under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the Act").  

The Applicant claims that he is owed by Rheem Australia Pty Ltd ("the Respondent") a contractual benefit namely $9,304.00 
as commissions earned between October 2005 and March 2006.   

2 The Applicant was employed by the Respondent as a Sales Accounts Manager from 10 October 2005 until 15 May 2006.  The 
Respondent sells hot water systems including Rheem, Solahart and Vulcan.  The central issue in dispute between the parties is 
whether it was a term of the Applicant's contract of employment that the Applicant had to be employed on the date payment of 
commission was made to be entitled to the amount claimed.  It is common ground that all commissions are paid annually for 
the previous financial year and that payments of commission were intended to be made in October 2006 following the end of 
the 2005/2006 financial year after relevant sales figures for the financial year had been audited.   

The Applicant's Evidence 
3 In mid 2005, the Applicant was employed by JB Hi-Fi as a floor manager.  Whilst employed by JB Hi-Fi he was paid $55,000 

per annum plus commission on sales.  The Applicant was a friend of the Respondent's National Sales and Marketing Manager 
for Edwards' products, Mr Graeme Trebley.  During a visit to Mr Trebley's home on 9 September 2005, Mr Trebley asked the 
Applicant if he was interested in joining the Respondent's organisation to work as a Sales Accounts Manager for Rheem.  
Mr Trebley told the Applicant that there would be a base salary of $45,000 per annum and commission which would be 
calculated on the basis that for every one per cent of sales growth of the Respondent's sales in Western Australia, there would 
be payment of one per cent of base salary which would be paid in October 2006.  The one per cent of growth would not be 
based on his sales but based on the Respondent's sales growth in Western Australia.  Mr Trebley also told the Applicant that he 
estimated that the Respondent would achieve 25 to 30 per cent sales growth during the coming financial year.  The Applicant 
thought that the commission payment would be favourable to him as he was getting married in October 2006 and to receive a 
lump sum at that time would be of great assistance.  At the time of the conversation he assumed the commission would be 
calculated monthly.  As the base salary was less than what the Applicant was being paid by JB Hi-Fi, the Applicant was 
concerned at that time about reducing his salary by $10,000 per annum.   

4 After the initial discussion Mr Trebley arranged for the Applicant to meet with Nicole Carter, the Respondent's State Manager.  
They met on 13 September 2005.  The purpose of the meeting was for Ms Carter to make an assessment whether the Applicant 
would be a suitable person to work with her (Ms Carter) as she was to be the Applicant's direct manager.  The Applicant 
initially testified there was no discussion about commission at that meeting.  However, when cross-examined the Applicant 
conceded that Ms Carter told him at that meeting the commission structure would be the same as hers (Ms Carter's) (Transcript 
page 21).  In relation to the Applicant's base salary, Ms Carter told the Applicant at the meeting that she would see what they 
could do.   

5 The Applicant met again with Ms Carter on 15 September 2005.  At that meeting Ms Carter formally offered the Applicant the 
position of Sales Accounts Manager and provided him with a formal offer of employment which was set out in a letter dated 
15 September 2005 and signed by Ms Carter as the State Manager of Edwards Hot Water WA (Exhibit 1).  Ms Carter told the 
Applicant that commission would be paid pro-rata so he would only be paid for the time he worked.  In particular, she told him 
that because he had not worked for the first quarter of the financial year he would not be paid for that quarter.  From that 
conversation the Applicant assumed that the commission would be calculated quarterly.   

6 At the meeting on 15 September 2005, the Applicant signed the contract of employment.  The contract of employment stated in 
respect of his remuneration: 

"Your commencing gross salary will be $55,000 per annum, payable into your nominated bank account on, or around, the 
15th of each month. 
The Company has a remuneration policy under which salaries are subject to an annual review of 1st July of each year.  
Your next salary review will be 1st July 2006. 
Rheem have a sales incentive scheme in place for the external sales staff that is by annual invitation.  An invitation and 
details of earning opportunity for the balance of 2005/06 will be provided upon commencement." 

(Exhibit 1) 
7 Although, the Applicant's contract of employment provided that he was to be sent an invitation and details of earning 

opportunity for the sales incentive scheme, the Applicant was not provided with any information.  The Applicant, however, 
maintained when cross-examined that the invitation was given to him by Ms Carter at that meeting by offering him the 
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position.  Alternatively, he contends that by commencing employment the invitation was extended to him to participate in the 
sales incentives scheme.   

8 On 10 October 2005, the Applicant commenced work.  After he commenced work he received information in respect of the 
sales figures for each month.  The Applicant testified that at no time was he ever informed that he had to be employed in 
October 2006 to receive any commission from the 2005/06 financial year. 

9 On 4 May 2006, the Applicant submitted his notice in writing with effect from 31 May 2006.  In his letter of resignation he 
stated: 

"As agreed at commencement of my employment, my commission structure is based on a pro-rata time scale.  I would 
appreciate my account being credited the appropriate amount when the payment of commissions occurs.  Rheem has been 
fair in the past, and I trust it will continue to be." 

(Exhibit 2) 
10 On the following Monday, the Applicant spoke to Ms Carter.  She informed him that he would not be paid commission.  

Ms Carter then provided an email to the Applicant in which she attached a copy of a letter provided to her which set out the 
sales incentive invitation for 2005/06.  In the email, Ms Carter stated: 

"When you were employed by Edwards/Rheem you signed a document which discussed numerous things one of which 
was the remuneration for the position and the incentive invitation that you would work under.  During your interview with  
Graeme and myself we discussed that your incentive would be along the same lines as my own (I have attached a copy for 
you).  As you will note it is by invitation to participate in a sales incentive scheme with 5 key points, I would like to 
highlight point 4 which states 'Participants must be employed at payment date to receive any payment'." 

(Exhibit 3) 
11 In the letter addressed to Ms Carter dated 11 July 2005, in respect to the sales incentive invitation for 2005/06, Chris Mundy, 

General Manager - Renewable Energy, Rheem Australia Pty Ltd, informed Ms Carter that she was invited to participate in the 
sales incentive scheme for the Edwards domestic sales team for 2005/06, and set out the conditions attached to the invitation as 
follows: 

"The features and rules are summarised as follows;  
1. The bonus is uncapped and payable for over achievement of last year's net dollar sales results for your state, on a 

linear scale of 1% of base salary for each 1% of sales growth. 
2. Any payment will be based on audited accounts and this is usually available in September or October. 
3 Given we are 1 team with multiple brands, there will be zero tolerance of sales staff inappropriately promoting one 

brand over another.  If this happens, apart from potential termination, we will review your participation in the 
scheme.  Additionally, the scheme will be cancelled if any group is found to be using inappropriate or unapproved 
rebates, or unreasonably 'loading' at the end of any financial year. 

4. Participants must be employed at payment date to receive any payment. 
5. Participants are required to keep the details of this plan and any payments confidential. 
When available, we will confirm the net sales for 2004/2005 that we will use as the base for this year's scheme. 
We welcome your enthusiastic participation in this scheme." 

(Exhibit 3) 
12 After receipt of the email and the attached letter (Exhibit 3) the Applicant made a formal demand for payment of commission 

to the Respondent on the basis that he had not been informed either in writing or verbally that he would need to work a full 
year to be paid the commission that he had earnt.  He stated in an email to Ms Carter that if he had been given a copy of the 
document which was provided to Ms Carter which is dated 11 July 2005, then he would not have been making the claim.  He 
also stated that one of the significant reasons for his decision to work for Rheem was the commission component and had he 
known that the Respondent was likely to try to avoid paying he perhaps would not have taken the position.   

13 As the Respondent refused the claim, the Applicant filed an application in this Commission claiming he was entitled to 
contractual benefits.  Although, the commission was not due and payable until October 2006, the Applicant filed the 
application in the Commission on 16 May 2006.  When questioned about this in cross-examination, the Applicant said that he 
did so because he was told by the Respondent when he resigned that he would not be paid any commission.   

14 Nicole Carter gave evidence on behalf of the Applicant.  She testified that when she met with the Applicant she explained the 
commission structure and told him that he would be paid one per cent of base salary for every one per cent of growth.  She also 
told him that he would not be paid for the first quarter of 2005/06 as he had not worked for the Respondent during that quarter.  
When asked whether there was any discussion about the requirement that he had to be employed at the time the commissions 
were received, Ms Carter said that there was no discussion about that as she thought the Applicant would be employed for a 
long time.   

15 When cross-examined, Ms Carter was asked to explain the Respondent's commission structure.  She said that the first year she 
was employed there was no commission scheme but in the second year she received a letter from Mr Mundy in which she was 
informed that she would be paid one per cent of her salary for every one per cent of growth but had to be employed at the time 
the commission was paid which in that year was sometime in September.  She also testified that when she first met the  
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Applicant on 13 September 2005 with Mr Trebley, they discussed that the Respondent currently stood at about 20 to 25 per cent 
over last year's budget so the Applicant could obtain an impression of how much bonus he would be entitled to.  She also said 
that when they spoke with the Applicant he was told, "Your terms are similar to what my terms were."  She said, however, they 
did not discuss any more than that because the terms of her entitlement to commission required her not to discuss those terms 
with anyone.  She also testified that when the Applicant made a claim for commission she laughed but on the facts that he told 
her she could see why he would say that he was entitled to be paid commission as he (the Applicant) was never provided with 
a letter setting out the terms and conditions of the basis of which commission would be paid to him.  Ms Carter left the 
Respondent's employment in July 2006.  As a result she did not get paid commission for the 2005/06 financial year.  She said 
that she had no idea whether the commission was calculated quarterly or not.  She did, however, confirm that she had 
discussions with the Applicant from time to time about how far above budget they were each month.   

The Respondent's Evidence 
16 Mr Graeme Trebley gave evidence on behalf of the Respondent.  On 9 September 2005, he invited the Applicant to his home 

together with the Applicant's fiancée to discuss offering the Applicant employment.  Mr Trebley testified that they discussed 
the base salary and talked about the incentive scheme in broadbrush terms.  At that time he informed the Applicant he thought 
that the growth on which the commission would be calculated would be between 20 to 30 per cent by the end of the financial 
year.  Mr Trebley agreed that the purpose of the first meeting with Ms Carter was for the Applicant to meet Ms Carter.  
Mr Trebley said at that meeting there were discussions in depth about the Applicant's role, the terms and conditions of his 
salary and other conditions such as provision of a mobile telephone and a vehicle.  He said that again they broadbrushed the 
commission structure and the Applicant was told there would be an invitation to the incentive scheme after the Applicant 
commenced employment.  He also testified that it was discussed that the incentive would be the same as Ms Carter was 
enjoying and that the conditions would be no different.   

Submissions 
17 The Applicant contends that it was not a condition of his contract of employment that in order to be entitled to the commission 

claimed he was required to be employed by the Respondent at the time the commission was paid.  The Respondent says that it 
was a condition as the Applicant was informed by the Respondent's representatives, Mr Carter and Mr Trebley, that he would 
be paid commission on the same terms as Ms Carter.  The Respondent, in particular, says that this statement to the Applicant 
prior to commencing employment formed a term of the Applicant's contract of employment. 

Credibility 
18 The Respondent's counsel made a submission that Mr Trebley's evidence should be preferred to the evidence given by the 

Applicant because of the way in which the Applicant brought this application.  In particular, the Respondent's counsel referred 
to paragraph 16 of the Applicant's Summary of Claim (Exhibit A) where the Applicant states: 

"Until the 15th May 2006, when I was shown a copy of Ms Carter's letter outlining the commission scheme, I was 
unaware of all the conditions bar condition 1 and condition 5.  That is, I had been told about the percentages and also that 
the scheme should not be mentioned around the office as the administration staff were not involved." 

(Exhibit A) 
19 Mr Curlewis points out that in paragraph 16, the Applicant makes no mention of he being aware that commission was to be 

paid in October 2006.  It is contended that he now is saying he knew that to be the case.  With respect I do not find this 
argument persuasive.  In paragraphs 1 and 3 of the Applicant's Summary of Claim the Applicant states that he met with 
Mr Trebley on 9 September 2005 at Mr Trebley's home where it was mentioned that the commission is paid annually and 
Mr Trebley mentioned that it would be paid just in time for his (the Applicant's) upcoming wedding. 

20 Further, it is conceded that there is no material conflict between the evidence given by the Applicant and Mr Trebley.  In any 
event I have heard the witnesses and observed them closely when they gave their evidence.  It is my opinion that each witness 
was truthful and their evidence is reliable. 

The Material Terms of the Contract 
21 It is necessary to ascertain the terms of the contract so that the benefits and obligations can be ascertained.  In Sargant v 

Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the President observed: 
"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an 
employment contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 
per Munro J).  A contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be 
express or implied, there may be a series of contracts, and indeed the written terms of the contract may not reflect 
the substance of the agreement between the parties.  There may be terms of the contract derived from custom and 
usage too (see Macken, McCarry & Sappideen The Law of Employment 4th edition, at page 94)." 

22 In this matter it is plain from the terms of the written offer of employment (Exhibit 1) that the offer accepted by the Applicant 
is not a complete record of all the terms of the contract.  In particular, under the heading "Remuneration", it is stated that there 
are annual invitations to the Respondent's sales incentive scheme and that an invitation and details of earning opportunity for 
the balance of 2005/06 would be provided to the Applicant on commencement.  Similarly under the heading "Company 
Vehicle", it is stated that the Applicant will be provided with a fully maintained company car, that details will be provided 
later.  Also under the leading "Leave", it is stated that the Applicant will be entitled to long service leave in accordance with 
the provisions of the WA State Long Service Leave Act. 
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23 The legal consequence of a finding that Exhibit 1 is not a complete record of all of the terms of the contract is that extrinsic 
evidence of other terms can be admitted (see NC Seddon and MP Ellinghaus, Cheshire & Fifoot's Law of Contract (8th Aust'n 
ed, 2002) LexisNexis Butt, at [10.5]).  A "term" is an express or implied promise concerning the subject matter of the contract 
(see Thomson Lawbook Co, The Laws of Australia, vol 7 (at 31 August 2006) 7 Contract: General Principles, '7.4 Terms' 
[10]). 

24 The issue to be determined in this matter is whether the statement made to the Applicant on 13 September 2005 that the 
conditions of the incentive scheme would be the same or similar to the terms or conditions that applied to Ms Carter was a term 
of the Applicant's contract of employment.  Although Ms Carter says the words used were "similar to" or "along the same line 
as", the Applicant and Mr Trebley's evidence in respect of this issue is that the commission structure or conditions that would 
apply to payment of commission to the Applicant would be the same as those that applied to Ms Carter.  Notwithstanding this 
variation in recollection of the words used, it is clear that the Applicant understood on 13 September 2005 that the conditions 
for payment of commission would be the same as the conditions that applied to Ms Carter's contract of employment.  The 
question then is whether the statement made to the Applicant constituted a term.  To do so it must be a promise and not a 
representation.  The distinction between a representation which is not enforceable and an a promise was explained by Gibbs CJ 
in (Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41 at 61-62) as follows:   

"A representation made in the course of negotiations which result in a binding agreement may be a warranty – i.e., it may 
have binding contractual force – in one of two ways: it may become a term of the agreement itself, or it may be a separate 
collateral contract, the consideration for which is the promise to enter into the main agreement.  In either case the question 
whether the representation creates a binding contractual obligation depends on the intention of the parties.  In J.J. Savage 
& Sons Pty. Ltd. v. Blakney and Ross v. Allis-Chalmers Australia Pty. Ltd., it was said that a statement will constitute a 
collateral warranty only if it was 'promissory and not merely representational', and it is equally true that a statement which 
is 'merely representational' – i.e., which is not intended to be a binding promise – will not form part of the main contract.  
If the parties did not intend that there should be contractual liability in respect of the accuracy of the representation, it will 
not create contractual obligations.  In the present case Mr. Blackman, who made his statements fraudulently, had, of 
course, no intention that they should amount to contractual undertakings, but he could not rely on his secret thoughts to 
escape liability, if his representations were reasonably considered by the persons to whom they were made as intended to 
be contractual promises, and if those persons intended to accept them as such.  The intention of the parties is to be 
ascertained objectively; it 'can only be deduced from the totality of the evidence':  Heilbut, Symons & Co. v. Buckleton.  
In other words, as Lord Denning said in Oscar Chess Ltd. v. Williams: 

'The question whether a warranty was intended depends on the conduct of the parties, on their words and behaviour, 
rather than on their thoughts.  If an intelligent bystander would reasonably infer that a warranty was intended, that 
will suffice.' 

The intelligent bystander must however be in the situation of the parties, for 'what must be ascertained is what is to be 
taken as the intention which reasonable persons would have had if placed in the situation of the parties':  Reardon Smith 
Line v. Hansen-Tangen." 

25 It is plain from the Applicant's testimony that he accepted that there were conditions attached to the payment of commission.  
When asked, "So you were aware and comfortable on the basis that your commission structure was the same as Ms Carter's?" 
he replied, "… my assumption that her commission structure would be again the same three conditions that I am on." 
(Transcript page 21).  It is common ground the first condition was that commission would be calculated on one per cent 
growth over last year's sales.  The second condition was that he would be paid in October and the third condition was that he 
would be paid on a pro-rata basis or for a time served basis (Transcript page 20).  It is apparent from the Applicant's evidence 
that he accepted that conditions were attached to the payment of commission.  Consequently, it can be said that the fact that 
there were conditions and one of those was that the structure that applied to payments of commission to Ms Carter also applied 
to him.  By acceptance of the offer of employment by the Applicant on 15 September 2005, he accepted that there were 
conditions that applied to the payment of commission and one of those conditions was that payment would be made on the 
same terms that applied to Ms Carter.  This construction is consistent with the express words of Exhibit 1, which state that the 
Applicant would be provided with an invitation to the sales incentive scheme and details of earning opportunity for the balance 
of 2005/06.  The Applicant, however, was mistaken about what conditions attached to the payment of commission as no 
further information was provided to him by the Respondent's representatives, nor did he seek any further information, he 
simply assumed there were only three conditions. 

26 The facts of this matter establish that there were four conditions that applied to the Applicant's entitlement to commission, one 
of which was a pre-condition to payment and that was that he be employed by the Respondent at the time the payment was 
made.  Whilst it is clear that the Respondent did not treat the Applicant fairly in that it failed to inform him of the fourth 
condition, this Commission has no power to remedy such unfairness in respect of a claim under s 29(1)(b)(ii) of the Act. 

27 For these reasons an order will be made that the Applicant's claim be dismissed. 
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2007 WAIRC 00016 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADAM GARDNER 
APPLICANT 

-v- 
RHEEM AUSTRALIA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 18 JANUARY 2007 
FILE NO/S B 364 OF 2006 
CITATION NO. 2007 WAIRC 00016 
 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr J F I Curlewis (of counsel) 
 

Order 
Having heard the Applicant in person and Mr Curlewis of counsel on behalf of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby — 

ORDERS that the application is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 

 
 

2006 WAIRC 05739 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALLY ANNE READ 
APPLICANT 

-v- 
MEREDITH HUNTER & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 NOVEMBER 2006 
FILE NOS U 510 OF 2006, B 510 OF 2006 
CITATION NO. 2006 WAIRC 05739 
 

Result Directions Issued 
Representation  
Applicant In person 
Respondent Ms S Lloyd of counsel instructed by Lloyd and Associates 
 

Direction 
HAVING heard Ms S A Read on her own behalf and Ms S Lloyd of counsel on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT the issues of the proper name of the applicant’s employer and whether the employer is a constitutional 
corporation for the purposes of the Workplace Relations Act 1996 (Cth) be listed for hearing and determination as a 
preliminary issue. 
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2 THAT the respondent file and serve upon the applicant any affidavits upon which it intends to rely as to the 
preliminary issue by 27 November 2006. 

3 THAT the respondent file and serve upon the applicant an outline of submissions and list of authorities upon which 
it intends to rely by 27 November 2006. 

4 THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2006 WAIRC 05824 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALLY ANNE READ 
APPLICANT 

-v- 
MEREDITH HUNTER & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 12 DECEMBER 2006 
FILE NO. U 510 OF 2006, B 510 OF 2006 
CITATION NO. 2006 WAIRC 05824 
 

Result Direction Issued 
Representation  
Applicant Mr R O’Toole as agent 
Respondent Ms S Lloyd of counsel instructed by Lloyd and Associates 
 

Direction 
HAVING heard Mr R O’Toole as agent on behalf of the applicant and Ms S Lloyd of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT the applicant file and serve on the respondent any affidavits upon which she intends to rely as to the 
preliminary issue by 4:00pm on Wednesday 13 December 2006. 

2 THAT the applicant and any other witnesses upon whom the applicant intends to rely be available for cross-
examination. 

3 THAT the applicant file and serve upon the respondent an outline of submissions and a list of authorities upon 
which it intends to rely by 4:00pm on 13 December 2006. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2007 WAIRC 00056 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALLY ANNE READ 
APPLICANT 

-v- 
MEREDITH HUNTER & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD MONDAY, 13 NOVEMBER 2006, THURSDAY, 14 DECEMBER 2006 
DELIVERED FRIDAY, 2 FEBRUARY 2007 
FILE NO. U & B 510 OF 2006 
CITATION NO. 2007 WAIRC 00056 
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CatchWords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal and denied 
contracual benefits - Whether Commission has jurisdiction - Whether named respondent applicant's 
employer - Principles applied - Applications dismissed - Industrial Relations Act 1979 (WA) s 
29(1)(b)(i). s 29(1)(b)(ii), Workplace Relations Act 1996 (Cth) s 6(a), s16. 

Result Applications dismissed 
Representation  
Applicant Mr R O’Toole as agent 
Respondent Ms S Lloyd of counsel instructed by Lloyd and Associates 
 

Reasons for Decision 
1. The applicant brings the present claims pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The 

applicant alleges that on or about 8 September 2006 she was harshly, oppressively and unfairly dismissed by the 
respondent.  It is also alleged that the respondent as named, denied the applicant contractual benefits in terms of overtime 
and sick leave. 

2. The respondent wholly denies the applicant’s claim and moreover says that at the time the applicant was dismissed she was not 
employed by the named respondent at all.  Rather the applicant was, from in or about July 2005, employed by a corporate 
entity Hirogen Pty Ltd (“Hirogen”) a trustee company.  The respondent therefore submitted that the application should be 
dismissed.  Alternatively and in any event, the respondent submitted that even if the applicant alleged she was employed 
by Hirogen, it is a constitutional corporation for the purposes of s 6(a) of the Workplace Relations Act 1996 (Cth) (“the 
WRA”) and therefore by reason of s 16 of the WRA the application is beyond the jurisdiction of the Commission.  The 
same submission was put in relation to the applicant’s contractual entitlements claim.   

3. The applicant was represented by Mr O’Toole as agent and Ms Lloyd of counsel appeared for the respondent.  At the outset of 
the proceedings the agent for the applicant maintained that at all material times the applicant was employed by the named 
respondent and despite being invited by the Commission to consider the matter during the proceedings, indicated that the 
applicant did not intend to seek leave to amend the Notice of Application to substitute an other entity for the named 
respondent.  This case therefore is not one which involves consideration of matters raised in the decision of the Full 
Bench of the Commission in for example Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375. 

4. The issue to be determined in this case is whether the respondent as a matter of fact and law, was the applicant’s employer at 
the time that her employment was terminated. 

Factual Background 
5. The facts in this matter are relatively straight forward and are as follows.  The applicant commenced employment with 

Meredith Hunter and Associates, a sole practitioner legal practice as a legal secretary in December 2002.  The applicant 
was employed on a permanent full time basis.  The applicant’s terms and conditions of employment were ultimately set 
out in a written employment agreement between the applicant and the named respondent, although the written agreement 
was not entered into until some time after the applicant commenced her employment. The employment agreement, 
tendered as exhibit R2, specified that the applicant commenced employment on 20 December 2002 and undertook the 
duties of a legal secretary at a gross salary of $39,000.00 per annum plus superannuation.  The employment agreement set 
out in some detail the terms and conditions of the applicant’s employment and was executed by both the applicant and 
Meredith Louise Hunter, the sole practitioner and principal of the firm, on 31 March 2005.  Subsequent events in 2005 
have a significant bearing on the determination of this matter. 

6. In this regard affidavit evidence was adduced through Ms Hunter. Ms Hunter conducted a legal practice as a sole practitioner 
under the name of “Meredith Hunter and Associates” at that time.  The legal practice is located in Maylands in this State.  
Ms Hunter testified that whilst it is the case that the named respondent was the employer of the applicant when she 
commenced employment in December 2002, from in or about July 2005 Ms Hunter’s legal practice became an 
incorporated legal practice under the Legal Practice Act 2005.  From that time, the practice was conducted by Hirogen 
and all employees were employed by that entity.  Ms Hunter as a sole practitioner, ceased to practice from that time.   

7. The circumstances leading to the change of the entity conducting the legal practice were set out in Ms Hunter’s affidavit in 
some detail.  The named respondent is a registered business name according to the Australian Securities and Investments 
Commission in a company name search annexed as MLH1 to Ms Hunter’s affidavit.  Annexure MLH2 is a copy of a 
company name search showing that Hirogen was registered on 18 May 2005 with Ms Hunter as the sole director and 
secretary.  Both Ms Hunter and her husband each own 10 ordinary fully paid shares in Hirogen.  The principal place of 
business of Hirogen is the same place of business in Maylands in this State where the named respondent conducted its 
business up until July 2005.  Also attached annexed to Ms Hunter’s affidavit were copies of the trust deed for the Hunter 
Family Trust (annexure MLH4) and annexure MLH5 evidences the Hunter Family Trust becoming active from 1 July 
2005, with the corporate trustee being Hirogen. 

8. Ms Hunter testified that the firm’s office is a small office with few employees.  The shift from a sole practitioner to 
incorporated legal practice status was discussed quite frequently leading up to the practice’s incorporation.  Annexed to 
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Ms Hunter’s affidavit were copies of minutes of various staff meetings where the intended incorporation of the legal 
practice was discussed.  The applicant is noted as being an attendee at these meetings and she admitted this in her 
evidence.  Furthermore, Ms Hunter said that she discussed the impending incorporation of her legal practice with staff 
including the applicant and in particular there was discussion about what the name of the corporate trustee should be.  It 
was Ms Hunter’s evidence that both she and the applicant had worked together at a previous law firm and were both 
enthusiasts of the television series “Star Trek” and the name Hirogen had some connection to that television program 
which they discussed.  At the various staff meetings the change of status of the legal practice included reference to 
redesigning business cards and letterheads to refer to Hirogen as the legal entity. 

9. The staff meeting minutes annexed to Ms Hunter’s affidavit also referred to letters being prepared and sent to clients notifying 
them of the incorporation of Ms Hunter’s legal practice.  A copy of a letter of this kind was annexure MLH10 to 
Ms Hunter’s affidavit and the first paragraph is in the following terms: 

 “We take this opportunity to advise firstly that, as of the 1st July 2005, Meredith Hunter and Associates became an 
incorporated company, namely “Hirogen Enterprises Pty Ltd” trading as Meredith Hunter and Associates and 
we are no longer trading as a sole practitioner.” 

10. Ms Hunter testified that the applicant also must have been aware of the incorporation of her legal practice because a framed 
copy of the commemorative record of the incorporation of Hirogen was on the office wall immediately behind where the 
applicant worked each day, over many months prior to her dismissal.  In addition to these matters, Ms Hunter said that in 
her role as a legal secretary, the applicant was required to regularly create receipts and enter them into a receipt book and 
regularly prepare cheques and deposit slips for banking.  Examples of these bank records and other receipt documents 
were annexures to Ms Hunter’s affidavit.  These records disclose that prior to and after 1 July 2005 different markings 
appear on the documents to show either the former legal practice as Meredith Hunter and Associates or the new entity 
Hirogen.   

11. Additionally, annexed to Ms Hunter’s affidavit at annexure MLH14 were various copies of deposit slips with the name 
“Hirogen Enterprises Pty Ltd ABN 114 330 013 trading as Meredith Hunter and Associates” completed by the applicant 
herself over the period October 2005 to May 2006.  Reference was also made by Ms Hunter in her evidence to the general 
and trust bank accounts held by the firm and the change in name from reference to “MHA” to “Hirogen” appearing on 
them.  It was Ms Hunter’s evidence that the applicant as a part of her duties regularly took payments from clients and 
completed the various receipt and banking documents referred to on a regular basis. 

12. In terms of payment of salary to the applicant, annexure MLH17 to Ms Hunter’s affidavit was a copy of the applicant’s PAYG 
Payment Summary for the financial year ending 30 June 2006.  This document shows that the payer’s name for the 
relevant period being “Hirogen Enterprises Pty Ltd t/a Meredith Hunter and Associates”.  Additionally, by letter dated 23 
October 2006 sent to the applicant by Ms Hunter after she commenced these proceedings on 5 October 2006, the 
applicant was notified that the PAYG Payment Summary notice contained an error and the payer’s name should be 
“Hirogen Enterprises Pty Ltd as trustee for the Hunter Family Trust T/A Meredith Hunter and Associates”.  The originally 
issued PAYG Payment Summary omitted to refer to the Hunter Family Trust. 

13. In the final analysis the applicant’s evidence was not at great variance to that of Ms Hunter.  The applicant agreed that there 
was some mention prior to July 2005 by Ms Hunter of incorporating her legal practice.  There was discussion at staff 
meetings of this matter.  Importantly in cross-examination the applicant accepted that she understood from July 2005 the 
legal practice became an incorporated legal practice and operated on that basis from that time.  It seems however on the 
applicant’s evidence, that because as she maintained, there were no changes to her employment agreement which she had 
previously entered into with Ms Hunter, then she remained employed on the same basis as previously.  In relation to her 
terms and conditions of employment, the applicant testified that her terms and conditions as set out in exhibit R2 
continued as they had previously applied between herself and the named respondent.  The only change was periodic 
increases in remuneration. 

14. I find accordingly. 
Consideration 
15. For the applicant’s claims to succeed, it is trite to observe that she must establish that she was at all material times an employee 

employed by an employer and that she was dismissed: MTT v Gersdorf (1981) 61 WAIG 611; Gallotti v Argyle Diamond 
Mines Pty Ltd (2003) 83 WAIG 919; (2003) 83 WAIG 3053.  In relation to the applicant’s contractual benefits claim, the 
onus is on the applicant to establish that similarly she was an employee, employed under a contract of service by an 
employer, and that she has been denied benefits under her contract of employment that she was entitled to: Hotcopper v 
Saab (2001) 81 WAIG 2704; Ahern v AFTPI (1999) 79 WAIG 1867.   

16. As I have noted at the outset of these reasons, the critical threshold issue to be determined is whether or not at the material 
times, the named respondent was the applicant’s employer.  This is a mixed question of fact and law.  In my opinion, for 
the following reasons which can be stated fairly shortly, the named respondent was not at the time of the termination of 
the applicant’s employment, or indeed at any time, the applicant’s employer. 

17. I am satisfied on the evidence and I find that the name “Meredith Hunter and Associates” is a business name in relation to the 
legal practice which was conducted initially by Ms Hunter as a sole practitioner.  It was in the capacity of a sole 
practitioner, that Ms Hunter initially employed the applicant as a legal secretary.  I am also satisfied and I find on the 
evidence, that from in or about July 2005, Ms Hunter ceased to practice as a sole practitioner and continued the business 
of Meredith Hunter and Associates from that time as an incorporated legal practice as permitted under the Legal Practice 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    241 
 

Act 2005.  It is axiomatic from that time that Ms Hunter as a sole practitioner, ceased to practice.  She thereafter practiced 
as either the principal or an employee of the legal practice conducted by Hirogen. 

18. The evidence before the Commission clearly shows that in the case of the applicant, she continued in employment as a legal 
secretary after the legal practice became incorporated and Ms Hunter as a sole practitioner ceased to practice.  The 
applicant’s terms and conditions of employment formerly between herself and Ms Hunter as the firm, continued on in the 
same terms in her capacity as a legal secretary in the incorporated legal practice conducted by Hirogen.  Hirogen clearly 
became liable for and did pay the applicant’s salary.  Whilst it is the case on the evidence that Ms Hunter and the 
applicant did not enter into a new employment agreement specifying Hirogen as the employer, it must be the case that by 
their conduct, and by implication, on the evidence, the terms of the employment agreement between Ms Hunter and the 
applicant became the terms of the employment contract between the applicant and Hirogen, from July 2005.  This is so 
because the original contract of employment between the applicant and Ms Hunter did not and could not survive the 
change of employer: Nokes v Doncaster Amalgamated Collieries Ltd (1940) AC 1014 at 1018.  There was sufficient 
evidence before the Commission in this case to conclude with some certainty, that by their conduct, there was sufficient 
assent to the ongoing arrangement between the applicant and Hirogen to constitute a new contract of employment: 
Leveque and Papaioannou v James Downey as Liquidator of Willow Fashions (Australia) Pty Ltd (in Liq) (unreported, 
Supreme Court of Victoria, per Hayne J, 27 April 1995). 

19. It is clear in my opinion, even if it be the contention of the applicant that Ms Hunter remained the applicant’s employer beyond 
July 2005, that as at the time of the termination of the applicant’s employment, she could not have been employed by Ms 
Hunter as a sole practitioner as she had ceased to practice in that capacity and did not employ anyone.  Moreover, the 
applicant was never employed at any time by the named respondent which is simply a business name.  It is manifestly 
plain in my opinion, on the evidence and applying the applicable law, that it was in fact and in law Hirogen as the 
employer who terminated the applicant’s employment in September 2006.  That being so, the applicant has failed to 
establish on balance not only that she was dismissed by her employer to attract the Commission’s jurisdiction, but that she 
was ever employed by the named respondent at any time. 

20. As to the contractual benefits claim, in my opinion, given the findings of fact that the Commission has made the same 
conclusion must be reached. 

21. For these reasons the applications must be dismissed.  It is unnecessary for the Commission to consider the alternative 
arguments put by counsel for the respondent as to the status of Hirogen as a constitutional corporation for the purposes of 
the WRA. 

 
 

2007 WAIRC 00057 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALLY ANNE READ 
APPLICANT 

-v- 
MEREDITH HUNTER & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 2 FEBRUARY 2007 
FILE NO/S U & B 510 OF 2006 
CITATION NO. 2007 WAIRC 00057 
 

Result Applications dismissed 
Representation 
Applicant Mr R O’Toole as agent 
Respondent Ms S Lloyd of counsel instructed by Lloyd and Associates 
 

Order 
HAVING heard Mr R O’Toole as agent for the applicant and Ms S Lloyd of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 1. THAT the application for alleged unfair dismissal be and is hereby dismissed. 
 2. THAT the application for alleged contractual benefits be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2006 WAIRC 05583 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DARRYN WARD 
APPLICANT 

-v- 
CAPEL VALE WINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 12 OCTOBER 2006 
DELIVERED MONDAY, 16 OCTOBER 2006 
FILE NO. U 446 OF 2006 
CITATION NO. 2006 WAIRC 05583 
 

Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Application for 
an adjournment pending determination of High Court - Point of jursidiction raised by respondent - 
Principles applied - Commission not persuaded that application should be adjourned - Application 
dismissed - Directions issued - Industrial Relations Act 1979 (WA) s 29(1)(b)(i); Workplace 
Relations Act 1996 (Cth) s 4, s 6, s 16(1) 

Result Adjournment refused 
Representation  
Applicant In person 
Respondent Ms M Ivanovski of counsel instructed by CCI Legal 
 

Reasons for Decision 
1 This is a claim pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by which the applicant alleges that on 

or about 27 June 2006 she was harshly, oppressively and unfairly dismissed by the respondent.   
2 The respondent contests the Commission’s jurisdiction to entertain the applicant’s claim.  It asserts in its notice of answer and 

counterproposal that it is a constitutional corporation for the purposes of s 4 of the Workplace Relations Act 1996 (Cth) (“the 
WRA”) and is an employer for the purposes of s 6 of the WRA.  The respondent also avers that the proper name of the 
respondent is Primax Pty Ltd trading as Capel Vale Wines.  Given the terms of s 16(1) of the WRA, the respondent asserts 
that the applicant’s claim is beyond the jurisdiction of the Commission under the Act and as the dismissal of the applicant was 
effected after 27 March 2006, the applicant’s claim does not fall within transitional provisions under the WRA preserving the 
Commission’s jurisdiction.   

3 In light of the point of jurisdiction taken by the respondent, the applicant requested that her application be “held in abeyance” 
pending the determination by the High Court of the present challenge to the constitutional validity of amendments made to 
the WRA which have become known as “WorkChoices”. This request for in effect an adjournment, is opposed by the 
respondent.  The Commission listed the application for mention to hear from the parties as to the applicant’s request that the 
application be adjourned.  The applicant submitted that because there was uncertainty about her claim she considered that the 
only fair way for the matter to proceed was that the application be adjourned until the outcome of the High Court challenge is 
known.  This was resisted by counsel for the respondent who submitted that the application should proceed as set out in the 
letter from the respondent’s solicitors CCI Legal dated 26 September 2006. 

4 After hearing from the parties the Commission was not persuaded that the application should be adjourned pending the 
outcome of the High Court challenge to the WorkChoices amendments to the WRA.  I reached that view for the following 
reasons. 

5 The particulars of the applicant’s claim allege that she was dismissed on or about 27 June 2006 and her application in these 
proceedings was filed on 21 July 2006.  As at the time of the applicant’s dismissal and the institution of these proceedings, the 
WorkChoices amendments to the WRA had been in effect on and from 27 March 2006.  Transitional provisions under the 
Regulations to the WRA, dealing with the continuation of claims under State legislation for employees dismissed prior to 
27 March 2006, have no application in the present circumstances. 

6 The Commission as presently constituted dealt with the issue of the legitimate expectation of parties to proceedings before the 
Commission to have their matters heard and determined under the Act in The Construction, Forestry, Mining and Energy 
Union of Workers v Skilled Rail Services Pty Ltd (2005) 86 WAIG 1262.  That matter concerned a claim by the applicant 
union for a new award to apply in respect of rail operations conducted in the Pilbara in this State.  The application was filed in 
September 2005 and the applicant requested the expedition of the application because of the pending WorkChoices 
amendments to the WRA, anticipated to be imminent.  Any expedition of the application was opposed by the respondent 
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employer in that matter.  The Commission dealt with the relevant principles in this regard and at pars 8-12 of my reasons for 
decision I said as follows: 

“8 As to the legitimate expectation of parties to proceedings before this Commission to have their matters heard 
and determined under the Act, in my view, the approach to these issues as considered by Finkelstein J in 
Warramunda and by Burt CJ in Re Minister for Minerals and Energy is to be preferred.  In Warramunda the 
question arose as to whether proceedings in the Federal Court before a judge at first instance, dealing with an 
award breach issue, should be brought forward in anticipation of an application to the Australian Industrial 
Relations Commission to seek a retrospective variation of the award in question.  The application to bring 
forward the hearing date was acceded to.  On appeal, amongst other matters, Finkelstein J considered the 
relevant authorities as to the grant or refusal of adjournments or expedition of proceedings, in the face of 
proposed legislative change that may affect the rights of one or other party.  Finkelstein J referred to the 
judgement of Gray J in Jupp and also an earlier judgement of Gray J in McGarry v Boonah Clothing Pty Ltd 
(1993) 49 IR 66 to the effect that courts should not adjourn proceedings to await changes in legislation that 
may affect the rights of parties.  In his judgement, Finkelstein J in dealing with the relevant authorities observed 
as follows at par 58: 
“58 There is some controversy about the principle applied by Gray J. For example, in Re Minister for 

Minerals and Energy; ex parte Wingate Holdings Pty Ltd [1987] WAR 190, a majority of the Full Court 
of the Supreme Court of Western Australia (Wallace and Olney JJ, Burt CJ dissenting) granted an 
adjournment of a trial on the basis that legislation was likely to be enacted which would render moot 
the point at issue in the trial. In Sparks v Harland [1997] 1 WLR 143, 147 Sedley J said: "[T]here is in 
my judgment no rule that impending legislative change is never a material consideration in the exercise 
of the court's powers and discretions. Everything, it seems to me, turns upon the subject matter and the 
relevance of the pending legislation or possibility of change to the issues which the court has before it." 
In Humphris v Harbour Radio Pty Ltd (1999) 32 ACSR 537 Byrne J deferred making a ruling on a 
strike out application pending the passage of legislation (the Federal Courts (State Jurisdiction) Act) to 
remedy the effect of the High Court's decision in Re Wakim; ex parte McNally (1999) 198 CLR 511.  

59 On the other hand, there is an impressive array of authority for the proposition that found favour with 
Gray J. The cases include R v Whiteway; ex parte Stephenson [1961] VR 168, 171 per Dean J; Willow 
Wren Canal Carrying Co Ltd v British Transport Commission [1956] 1 WLR 213, 215-6 per Upjohn J; 
Attorney-General (Northern Territory) v Minister for Aboriginal Affairs (1987) 73 ALR 33, 50-51 per 
Lockhart and Gummow JJ. Importantly, there are two recent appellate decisions that provide support 
for his conclusion. The first is Meggitt Overseas Ltd v Grdovic (1998) 43 NSWLR 527. That was an 
appeal from a decision granting an adjournment of a trial date to permit the plaintiff in an industrial 
accident case to take advantage of certain proposed legislative changes announced by the Minister for 
Industrial Relations. The New South Wales Court of Appeal allowed an appeal from this discretionary 
decision on the basis that the discretion had miscarried. Mason P (with whom Shellar and Beazley JA 
agreed), after examining most of the authorities in point, said that courts are charged with the 
responsibility of administering justice according to the law as it is, and that it would therefore be wrong 
to adjourn a case to take advantage of a change in the law. The second decision is of the Full Federal 
Court in Attorney-General v Foster (1999) 84 FCR 582. In that case von Doussa, O'Loughlin and 
Mansfield JJ followed Meggitt Overseas Ltd.  

60 It is true that these cases, if they apply, are only relevant by analogy. They hold that a case should not 
be adjourned to enable a party to take advantage of a proposed amendment of enacted law. Here we are 
not concerned with a proposed change to a statute, but with an anticipated change to an industrial 
award. In Ramsay v Aberfoyle Manufacturing Co (Australia) Pty Ltd (1935) 54 CLR 230, 253 Starke J 
said: "Courts of law, however, can only act upon the law as it is, and have no right to, and cannot, 
speculate about alterations in the law that may be made in the future." The underlying principle is that 
the court must determine a case in accordance with the present state of the law. But even this principle 
is subject to exceptions. In Meggitt Overseas Ltd at 534-535, Mason P noted two exceptions. The first is 
where an adjournment is sought to enable a proposition established in a decided case to be tested in an 
appeal. The second is where the court is dealing with an application for a discretionary remedy where 
relief may be denied on the ground of futility. In such a case Mason P said that it may be proper to have 
regard to imminent legislative changes. “ 

9 Further and importantly at par 63 Finkelstein J said: 

“63 In my opinion, however, the position that presented itself in Jupp should not have been treated in the 
same way as the earlier cases. The underlying principle established by the authorities is somewhat 
different from that stated by Gray J. In Re Minister for Minerals and Energy at 194 Burt CJ, who would 
have refused the adjournment sought, explained the principle in the following language: 

"As a matter of principle a submission made by Wingate in its opposition to the adjournment 
should be accepted. The courts are charged with the high responsibility of administering justice 
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according to the law as it is. A party invoking the jurisdiction of the court must be permitted to 
seek his justice upon that basis and the court cannot deny him that right because of a reasonable 
expectation that at some future date the law will be changed and with that change that his rights 
according to the law will be changed." 

This passage was cited with approval by Mason P in Meggitt Overseas Ltd. In the passage it is apparent 
that Burt CJ is expressing the view that the principle that a party is entitled to "justice according the 
law as it is" refers to the law which is invoked when the writ is issued, and not to the law as it may be at 
the date of the hearing. It is the law as it stands at the time of commencement of an action that a party 
has a reasonable expectation will be applied to his case. If it were to the law at the time of trial, there 
would be the possibility of inconsistent findings in different cases, resulting solely from the state of a 
judge's list from time to time. To have cases decided differently on that basis would bring the law into 
disrepute. It follows that a court will not fall into error for bringing a case on for hearing earlier than 
the appointed day, provided it can be heard without injustice to any party to the proceeding, or to 
parties in other litigation that may also have a just claim on the judge's time.” 

10 In my view, the approach of Burt CJ in Re Minister for Minerals and Energy, cited with approval by Finkelstein 
J and followed in Meggitt, which in turn was followed in Foster, is the approach to be preferred.  There is 
nothing in the supplementary submissions filed by the respondent that alters my views in this regard.   

11 A thorough review of the authorities appears in Meggitt, where Mason J (with whom Sheller JA and Beazley JA 
agreed) upheld an appeal from a judgment of the Dust Diseases Tribunal to adjourn a trial by reason of 
impending legislative changes that may have advantaged the plaintiff in the action.  Mason J, after canvassing 
the authorities at some length, referred to Burt CJ’s dissent in Re Minister for Minerals and Energy and agreed 
with them.  Notably he also referred to the application for special leave to the High Court from that judgment, 
with the majority refusing leave and Wilson and Dawson JJ observing that their refusal should not be taken as 
endorsing the course adopted by the majority below.  Brennan J would have granted the special leave 
application.   

12 The significance of this lies in a full appreciation of Burt CJ’s judgment in Re Minister for Minerals and Energy 
recognised by Finklestein J in Warrmunda in particular at par 63 set out above, and his doubting, by 
implication, the correctness of its application in Jupp.  That is, the principle about which the cases speak is that 
a court should deal with a matter before it on the basis of the law as it stands at the time the proceedings are 
instituted. That is at least the legitimate expectation of the initiating party, if not a right.  It would be wrong for 
a court to adjourn a proceeding to enable a party to take advantage of a prospective change in the law, as it 
would be at odds with the principle of the court dealing with the matter on the basis of the law as it is as at the 
time of the institution of the proceedings.  However, some reasonable expedition that does not unduly interfere 
with the business of the court in the present circumstances, to preserve the application of the fundamental 
principle espoused on the cases, would not be inappropriate.  A party invoking the jurisdiction of this 
Commission is entitled to expect that the matter before the Commission will be heard and determined on the 
basis of the law as it stood as at the time of the initiation of the proceedings.  In my opinion, there can be no 
valid basis in light of this proposition, to any objection to reasonable expedition, as long as that does not in turn 
unfairly prejudice any other party to the proceedings.  It should also be observed that whilst the majority in Re 
Minister for Minerals and Energy (Wallace and Olney JJ) did grant an adjournment of the proceedings because 
of pending legislative changes, in that case the impending legislative changes would have more than likely 
rendered the subject matter of the hearing moot.  That is far from the outcome that may ultimately occur in 
these proceedings.” 

7 The principle to be derived from the authorities to which I referred in that case was that parties have a legitimate expectation 
for matters before the Commission to be heard in accordance with the law as it is at the time of the institution of the 
proceedings. 

8 My reasons in that matter were adopted with approval by the Commission in Court Session in The Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch and Or v Anodisers WA and 
Ors (2006) 86 WAIG 2542. 

9 For the purposes of these proceedings, given that the WorkChoices amendments to the WRA were operative as at the time of 
the applicant instituting the present proceedings, and adopting the presumption that the amendments to the WRA are valid, in 
my opinion, consistent with the principles set out above, then the parties, including the respondent, have a legitimate 
expectation that the application be heard and determined on the basis of the law as it stands as at that time.  In my opinion, to 
adjourn the application to an uncertain date which may be well into the future would be to deal with this matter inconsistently 
with the principles set out above and to deny the respondent of the proper opportunity open to it to press its objection as to 
jurisdiction.  It is also the case that claims of this kind have always been regarded by the Commission as requiring an 
applicant to progress them with some expedition: Johnston v Wesfarmers (1990) 70 WAIG 2434.  

10 In order to facilitate the hearing of the jurisdictional point, the Commission made certain directions which are now published 
with these reasons for decision. 
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2006 WAIRC 05584 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DARRYN WARD 
APPLICANT 

-v- 
CAPEL VALE WINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 16 OCTOBER 2006 
FILE NO. U 446 OF 2006 
CITATION NO. 2006 WAIRC 05584 
 

Result Direction issued 
Representation  
Applicant In person 
Respondent Ms M Ivanovski of counsel instructed by CCI Legal 
 

Direction 
HAVING heard the applicant on her own behalf and Ms M Ivanovksi of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT the respondent file and serve upon the applicant any affidavit(s) and an outline of submissions upon which it 
intends to rely in support of its contentions as to jurisdiction by 26 October 2006. 

2 THAT the application be listed for hearing as to jurisdiction for one half day. 
3 THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2006 WAIRC 05650 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DARRYN WARD 
APPLICANT 

-v- 
CAPEL VALE WINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 25 OCTOBER 2006 
FILE NO. U 446 OF 2006 
CITATION NO. 2006 WAIRC 05650 
 

Result Direction Issued 
Representation  
Applicant In person 
Respondent Ms M Ivanovski of counsel instructed by CCI Legal 
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Direction 
HAVING heard the applicant on her own behalf and Ms M Ivanovksi of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT the direction issued on 16 October 2006 be and is hereby revoked. 
2 THAT the respondent file and serve upon the applicant any affidavit(s) and an outline of submissions upon which it 

intends to rely in support of its contentions as to jurisdiction by 9 November 2006. 
3 THAT the application be listed for hearing as to jurisdiction for one half day. 
4 THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00033 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DARRYN WARD 
APPLICANT 

-v- 
CAPEL VALE WINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 6 SEPTEMBER 2006, THURSDAY, 12 OCTOBER 2006, MONDAY, 16 

OCTOBER 2006, THURSDAY, 2 NOVEMBER 2006, TUESDAY, 5 DECEMBER 2006 
DELIVERED WEDNESDAY 24 JANUARY 2007 
FILE NO. U 446 OF 2006 
CITATION NO. 2007 WAIRC 00033 
 

Catchwords Industrial law - termination of employment - Harsh, oppressive and unfair dismissal - Whether 
Commission has jursidiction - Applicant failed to appear - Application dismissed - Industrial Relation 
Act, 1979 (WA) s29(1)(b)(i), Workplace Relations Act 1996 (Cth) s 4, s16(1). 

Result Application dismissed for want of prosecution 
Representation  
Applicant No appearance 
Respondent Ms M Ivanovski of counsel instructed by CCI Legal Services Pty Ltd 
 

Reasons for Decision 
(Ex Tempore) 

1. The substantive application before the Commission was one brought on 21 July 2006 by which the applicant, Darryn Ward, 
claims against Capel Vale Wines Pty Ltd pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) as named 
that on or about 27 June 2006 she was harshly, oppressively and unfairly dismissed from her employment as a viticulture 
labourer. 

2. The respondent, by notice of answer and counter proposal filed on 8 August 2006, avers that the correct name of the 
respondent is Primax Pty Ltd trading as Capel Vale Wines.  It also says that the applicant's claim is beyond the 
Commission's jurisdiction by reason of the respondent being a constitutional corporation for the purposes of s 4 of the 
Workplace Relations Act 1996 (Cth), and therefore by virtue of s 16(1) of that legislation the Act is excluded to the extent 
that the applicant's claim is before the Commission. 

3. The Commission had before it at an earlier stage in these proceedings a request by the applicant that the application be 
adjourned pending the determination by the High Court of the constitutional validity of the WorkChoices amendments to 
the Workplace Relations Act 1996.  The Commission declined the applicant's request by reasons published on 16 October 
2006 and as it is now known well throughout the country, the High Court, on 14 November 2006, confirmed by a majority 
the validity of the WorkChoices amendments to the Workplace Relations Act. 
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4. The Commission issued directions on 16 October 2006 to program this matter to be heard and determined today on the 
preliminary issue as to whether the Commission's jurisdiction is excluded or not.  In accordance with those directions, the 
respondent filed on 9 November 2006 an affidavit of Audrey Butterfield and also with that affidavit an outline of 
submissions.  The Commission has considered both that affidavit and the outline of submissions.  As I have already 
indicated, the applicant has failed to appear this morning at these proceedings having been duly notified by notice of 
hearing filed in the Registry on 13 November 2006.  The Commission is surprised, to say the least, given that it is the 
applicant's claim and she informed the Commission when the matter was before it for the purposes of directions of her 
intention to proceed.   

5. In those circumstances, in my opinion, it is clear that the applicant no longer presses her claim, despite indicating an 
intention at the directions hearing earlier in the matter that she did intend to proceed with the matter, and having considered 
the position of the respondent it is my view that entirely consistent with equity, good conscience, and the substantial merits 
of the case, that the application should be dismissed for want of prosecution.  

6. In any event, despite that, as I have indicated, the Commission has reviewed the affidavit evidence filed and the 
submissions filed by counsel for the respondent and it would seem to the Commission relatively plain from that material 
alone, let alone any further evidence that may well be adduced, that the conclusions that the Commission would come to in 
any event are on all fours with those conclusions reached by the Commission in the matter of Dawn Sewell v Glen Brown 
CPI Logistics, (unreported) 2006 WAIRC 05695.  Therefore, the prospects of success of the applicant's claim are, in my 
view, for those reasons, remote.  

7. It is for those reasons the Commission's decision that the application be dismissed for want of prosecution. I simply note 
that this is a matter in relation to which it is unfortunate, that the Act as it presently stands does not empower the 
Commission to make orders for costs.  Whilst that has been the subject of various recommendations previously to the 
Parliament, those matters have yet to be acted upon. In my view, the Parliament should address those issues for the future in 
cases such as this. 

 
 

2006 WAIRC 05806 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DARRYN WARD 
APPLICANT 

-v- 
CAPEL VALE WINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 DECEMBER 2006 
FILE NO/S U 446 OF 2006 
CITATION NO. 2006 WAIRC 05806 
 

Result Application dismissed for want of prosecution 
Representation 
Applicant No Appearance 
Respondent Ms M Ivanovski of counsel instructed by CCI Legal Services Pty Ltd 
 

Order 
THERE having been no appearance on behalf of the applicant and having heard from Ms M Ivanovski of counsel on behalf of the 
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SECTION 29(1)(B)—Notation of— 

Parties Number Commissioner Result 
Alison Susan Cowin Australian Red Cross 

(WA Division) 
U 2/2007 Commissioner P E Scott Application 

Withdrawn by 
Leave 

Derek Winter-Pike Flex-Ability Pty Ltd U 541/2006 Commissioner P E Scott Application 
Withdrawn by 
Leave 

Ian David Evans SGS Australia U 540/2006 Commissioner P E Scott Application 
Dismissed 

Kelly Anne Spencer Flex-Ability Pty Ltd B 542/2006 Commissioner P E Scott Application 
Withdrawn 
By Leave 

Kelly Anne Spencer Flex-Ability Pty Ltd U 542/2006 Commissioner P E Scott Application 
Withdrawn 
By Leave 

Murray Robins Scarborough Cricket Club B 525/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Murray Robins Scarborough Cricket Club U 525/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Simon Karginoff Carey Baptist College U 178/2005 Commissioner J L 
Harrison 

Discontinued 

Stephen Velterop Coolabah Australia Pty 
Ltd T/A Extreme 
Machines 

B 529/2006 Commissioner S M 
Mayman 

Application 
discontinued 

Yvette Christine  Turner Armadale - Byford 
Veterinary Hospital 

U 457/2006 Commissioner S M 
Mayman 

Application 
discontinued 

 

 

CONFERENCES—Matters arising out of— 

2006 WAIRC 05453 
DISPUTE REGARDING THE DISMISSAL OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
SUBICARE CHILD CARE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 21 SEPTEMBER 2006 
FILE NO/S C 75 OF 2006 
CITATION NO. 2006 WAIRC 05453 
 

Result Order issued 
 

Order 
WHEREAS on 24 August 2006 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) 
applied to the Commission for a conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to the 
termination of one of its members, Ms Jennifer Kenyon on 17 August 2006 by Subicare Child Care Centre Incorporated (“the 
respondent”) which operates the Subicare Child Care Centre (“the Centre”); and 
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WHEREAS the Commission convened a conference on 5 September 2006 for the purpose of conciliating between the parties in 
relation to the dispute; and 
WHEREAS at the conclusion of this conference the parties were given the opportunity to undertake further discussions however no 
agreement was reached; and 
WHEREAS the matter was set down for hearing on 14 September 2006 to hear from the parties in relation to whether the 
Commission has jurisdiction to issue an interim re-instatement order prior to determining whether the Commission has jurisdiction 
to deal with this application and in relation to whether or not an interim re-instatement order should issue pending the determination 
of the issue of jurisdiction in relation to this matter; and 
WHEREAS at the hearing held on 14 September 2006 the applicant argued that the Commission has jurisdiction to issue an interim 
re-instatement order pending the issue of the Commission’s jurisdiction to deal with this application being determined on the basis 
that the order being sought is an interlocutory order (see Springdale Comfort Pty Ltd t/a Dalfield Homes v Building Trades 
Association of Unions of Western Australia (Association of Workers) (1986) 67 WAIG 325 and J-Corp Pty Ltd v Australian 
Builders’ Labourers’ Federated Union of Workers, Western Australian Branch (1993) 73 WAIG 1185); and 
WHEREAS the respondent agreed with the applicant that the Commission has jurisdiction to make the interim re-instatement order 
being sought pending the issue of jurisdiction being determined; and 
WHEREAS the applicant argued that the Commission should issue an interim order reinstating Ms Kenyon to the position she held 
immediately prior to her termination and an order restraining the respondent from filling this position prior to the Commission 
finally determining this matter; and 
WHEREAS the applicant argued the following in support of its claim that an interim re-instatement order should issue: 

1. The applicant maintains that there is merit to its claim that Ms Kenyon has been unfairly terminated and argues that there 
are serious issues to be tried in relation to her termination and in relation to the issue of jurisdiction.  The applicant argues 
that Ms Kenyon was treated harshly by the respondent when she was required to leave the respondent’s premises when 
notified of her termination as she had no opportunity to farewell the students and staff and the applicant argues that 
Ms Kenyon was unfairly terminated as there was no evidence that any performance concerns were raised by the 
respondent with Ms Kenyon or the manner in which she ran the Centre prior to her termination.  The applicant relies on a 
performance review conducted by the respondent of Ms Kenyon in February 2006 which does not identify any issues with 
her performance as well as the respondent giving Ms Kenyon a pay rise in May 2006.  The applicant argues that 
Ms Kenyon was denied natural justice as no reason was given to her for her termination and that as a result Ms Kenyon 
was unable to contest the respondent’s decision to terminate her.  The applicant maintains that as no reason was given to 
her for her termination Ms Kenyon is having difficulty obtaining alternative employment and the applicant maintains that 
Ms Kenyon’s termination was unlawful given the terms of Clause 9.7 of the Childcare (Long Day Care) WA Award 2005 
(“the Award”).  The applicant concedes that some of the issues contained in the treasurer’s report which was tendered at 
the hearing were discussed with Ms Kenyon however it claims that the issues raised with her were not of a serious nature.  
The applicant argues that the treasurer’s report should be given little weight as the issues contained in the report were not 
put to Ms Kenyon at the hearing and because it was generated after Ms Kenyon was terminated. 

2. The applicant maintains that Ms Kenyon has suffered damage as a result of her termination and that the loss of her 
income has resulted in significant problems and personal costs to Ms Kenyon and her family. 

3. The applicant argues that there is no disadvantage to the respondent if Ms Kenyon is re-instated on an interim basis and 
the applicant argues that if Ms Kenyon is re-instated the consequences are not irreversible as Ms Kenyon’s employment 
with the respondent will cease if the Commission determines that it does not have jurisdiction to deal with this 
application. 

4. The applicant argues that it lodged this application promptly as it was filed within seven days of Ms Kenyon’s 
termination; and 

WHEREAS the respondent argued the following in support of its claim that an interim re-instatement order should not issue: 
1. The respondent maintains that there is a serious issue to be determined in relation to this application relating to the 

Commission’s jurisdiction to deal with this application. 
2. The respondent maintains that the balance of convenience lies with the respondent in this instance because Ms Kenyon 

was lawfully terminated by the respondent within the meaning of the Workplace Relations Act 1996 (“the WR Act”) and 
if the respondent believed that the Act applied to the respondent and Ms Kenyon then it would have terminated 
Ms Kenyon in a lawful manner in line with the provisions of the Act.  The respondent maintains that Clause 9.7 of the 
Award is not mandatory and needs to be read in context with other provisions in the Award and that in any event the 
Award is overridden by the terms of the WR Act. 

3. The respondent argues that the respondent had sufficient reason to terminate Ms Kenyon on the basis that her behaviour 
exposed the respondent to future liabilities and the respondent also relies on details contained in the treasurer’s report 
tabled at the respondent’s management committee on 13 September 2006 in support of this claim.  The respondent 
maintains that Ms Kenyon mismanaged the Centre with respect to financial and administrative requirements and claims 
the respondent raised these issues with Ms Kenyon and the respondent argues that the existence of these problems has led 
to a breakdown of trust between Ms Kenyon and the respondent.  The respondent also claims that it was the unanimous 
decision of the respondent’s management committee to terminate Ms Kenyon. 
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4. The respondent argues that it will suffer hardship if Ms Kenyon is re-instated and argues that there will be disruption to 
the children, staff and parents at the Centre and that staff harmony will be affected.  The respondent maintains that since 
Ms Kenyon has been terminated the Centre has been running well and that good corporate governance is now being 
observed; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to Ms Kenyon’s rights as an 
employee; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue an interim re-instatement order pursuant to s 44(6) of the 
Act in particular under s 44(6)(bb)(i) and s 44(6)(bb)(ii) which enables the Commission to issue orders which the Commission is 
otherwise authorised to make under this Act in relation to an industrial matter and in the case of a claim of harsh, oppressive or 
unfair dismissal make any interim order the Commission thinks appropriate pending resolution of the claim; and 
WHEREAS taking into account the terms of the Act and in particular s 44(6) of the Act whereby the Commission has the power to 
give such directions and make such orders that the Commission considers appropriate in the circumstances the Commission has 
formed the view that an interim re-instatement order should be considered in this instance pending arbitration of the issues in 
dispute; and 
WHEREAS the tests relevant to whether or not an interim order should issue are as follows (see Thomas James Brown v President, 
State School Teachers Union of WA (Inc) and Others [1989] 69 WAIG 1390): 

“It seems to me that the principles which apply to the granting of interim injunction proceeding are most applicable here, 
with such modifications as this jurisdiction requires. 

The applicant must therefore establish: – 
(a) That as a matter of discretion, it is just and correct for me to make the order in all the circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is accepted at trial. 

In addition, the Commission must consider: – 
(a) The damage which may be done to the respondent by granting the order as against the damage to the applicant if 

it is not granted. 
(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration.”; and 

WHEREAS the issuance of an interim re-instatement order needs to take into account the interests of both parties without reaching 
any concluded view about the merits of such an application; and 
WHEREAS after considering the arguments put by both parties the Commission has formed the view that an interim re-instatement 
order should issue based on the following preliminary views: 

1. On the information currently before me it is my view that the applicant has demonstrated that there may well be 
substantial issues to be tried in relation to Ms Kenyon’s termination and that there is a prima facie case for relief if the 
applicant can demonstrate its case at hearing. 

2. I take into account that it was not in dispute that Ms Kenyon was not advised of the reasons for her termination at the time 
she was terminated and therefore had no opportunity to contest the reasons for her termination.  I accept Ms Kenyon’s 
sworn evidence that no performance issues were raised with her as at February 2006 and in my view the granting of a pay 
rise to her in May 2006 is indicative of the respondent being satisfied with Ms Kenyon’s performance.  There was no 
direct evidence that the issues the respondent now seeks to rely on were raised with Ms Kenyon prior to her termination, 
these issues were not put to Ms Kenyon at the hearing when the respondent had the opportunity to do so and I am mindful 
that the report relied upon by the respondent to highlight concerns about Ms Kenyon’s performance was written after her 
termination and the report’s author was unavailable at the hearing to be cross-examined about the report.  I therefore 
accept that on the evidence currently before me there could well be merit to the applicant’s claim that Ms Kenyon was 
unfairly terminated. 

3. I find that the balance of convenience in relation to whether or not an interim re-instatement order should issue lies with 
the applicant and Ms Kenyon in this instance.  I accept that Ms Kenyon has found it difficult to obtain alternative 
employment as the reasons for her termination were not given to her when she was terminated, I accept that the loss of 
Ms Kenyon’s income has had significant consequences to Ms Kenyon and her family and I find that Ms Kenyon will 
continue to suffer financial detriment if an interim re-instatement order does not issue.  It is also my view that the 
respondent’s claim that Ms Kenyon’s return to her previous position would create difficulties for the children, staff and 
parents associated with the Centre has to be evaluated in light of the fact that a significant number of parents who have 
children at the Centre have no issue with Ms Kenyon returning to the Centre (see the petition attached to the statement of 
Ms Ovens – Exhibit A2). 

4. I find that the issuance of a re-instatement order pending the issue of the Commission’s jurisdiction to deal with this 
application is not irreversible and I accept that this application was lodged expeditiously as it was lodged within seven 
days after Ms Kenyon was terminated; and 
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WHEREAS in the circumstances I will issue an interim order reinstating Ms Kenyon to her former full time position with the 
respondent as the Director of the Centre on an interim basis to undertake the same duties as those that she was undertaking prior to 
her termination pending the issue of the Commission’s jurisdiction to deal with this application being determined; 

NOW THEREFORE having heard Mr M Swinbourn on behalf of the applicant and Ms M Muir of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders: 

(1) THAT Ms Kenyon be re-instated on an interim basis from the date of this order to the full time position of 
Director with the respondent undertaking the same duties as those that she was undertaking prior to her 
termination pending the hearing and determination of the issue of jurisdiction. 

(2) THAT liberty to apply be granted to the parties in relation to Order (1). 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2006 WAIRC 05516 
DISPUTE REGARDING THE DISMISSAL OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
SUBICARE CHILD CARE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 27 SEPTEMBER 2006 
FILE NO/S C 75 OF 2006 
CITATION NO. 2006 WAIRC 05516 
 

Result Order issued 
 

Order 

WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 

WHEREAS as the respondent has raised a preliminary issue in relation to the Commission’s jurisdiction to deal with the application 
the matter is to be set down for hearing to hear the submissions of the parties and further submissions in response in relation to the 
preliminary issue; and 

WHEREAS on 27 September 2006 the Commission convened a conference for the purpose of dealing with programming issues in 
relation to the hearing of the preliminary issue; and 

WHEREAS the Commission formed the view that an order should issue to ensure the expeditious hearing of the preliminary issue; 

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

1. THAT the respondent is to serve a copy of the notice of hearing, details about the nature of this matter and 
directions issued in relation to this matter in accordance with the requirements of Division 1A – Provisions relating 
to Constitutional matters of the Judiciary Act 1903 upon the Attorneys-General of the Commonwealth and of the 
States by no later than 4.00pm Monday 2 October 2006. 

2. THAT the parties and any Attorney-General wishing to participate in the hearing are to file and serve an outline of 
submissions by no later than 4.00pm, 13 October 2006. 

3. THAT evidence in chief in this matter will be by way of witness statements and oral evidence under oath and copies 
of any documents referred to in any witness statement which a party intends to rely upon is to be annexed to the 
witness statement. 

4. THAT the parties and any Attorney-General wishing to participate in the hearing are to file and serve the witness 
statements it intends to rely upon by no later than 4.00pm, 13 October 2006. 
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5. The parties and any Attorney-General wishing to participate in the hearing are to exchange documents they will be 
relying on at the hearing and any additional documents relevant to the proceedings that have not been annexed to 
witness statements by no later than 4.00pm, 13 October 2006. 

6. Liberty to apply is granted to the parties in relation to the above matter. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2006 WAIRC 05577 
DISPUTE REGARDING THE DISMISSAL OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
SUBICARE CHILD CARE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J HARRISON 
DATE FRIDAY, 13 OCTOBER 2006 
FILE NO/S C 75 OF 2006 
CITATION NO. 2006 WAIRC 05577 
 

Result Order issued 
 

Order 

WHEREAS on 24 August 2006 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) 
applied to the Commission for a conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to the 
termination of one of its members, Ms Jennifer Kenyon on 17 August 2006 by Subicare Child Care Centre Incorporated (“the 
respondent”) which operates the Subicare Child Care Centre (“the Centre”); and 

WHEREAS the Commission convened a conference on 5 September 2006 for the purpose of conciliating between the parties in 
relation to the dispute; and 

WHEREAS at the conclusion of this conference the parties were given the opportunity to undertake further discussions however no 
agreement was reached; and 

WHEREAS the matter was set down for hearing on 14 September 2006 to hear from the parties in relation to whether the 
Commission has jurisdiction to issue an interim re-instatement order prior to determining whether the Commission has jurisdiction 
to deal with this application and in relation to whether or not an interim re-instatement order should issue pending the determination 
of the issue of jurisdiction in relation to this matter; and 

WHEREAS on 21 September 2006 the Commission issued an interim order re-instating Ms Kenyon to her former full time position 
with the respondent as the Director of the Centre on an interim basis to undertake the same duties as those that she was undertaking 
prior to her termination pending the issue of the Commission’s jurisdiction to deal with this application being determined and the 
parties were given liberty to apply in relation to this order; and 

WHEREAS at a conference held on 27 September 2006 the applicant advised the Commission that when Ms Kenyon recommenced 
with the respondent on 22 September 2006 she was advised that her start and finish times had changed and as Ms Kenyon opposed 
these changes the Commission required the parties to have discussions about this issue; and 

WHEREAS the Commission advised the parties that she would hear further from them about this issue at a later date if no 
agreement was reached on this issue; and 

WHEREAS on 9 October 2006 the Commission was advised that no agreement had been reached on this issue; and 

WHEREAS at a hearing held on 10 October 2006 the applicant argued that Ms Kenyon’s hours should be the roster that she was 
working prior to her termination and in support of this argued the following: 

(a) That by agreement with the respondent Ms Kenyon has worked the following roster since she commenced 
employment with the respondent and the only variation to this roster occurred within the last six months of her 
employment when her early finish day was changed from Thursday to Tuesday.  The applicant also advised the 
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Commission that Ms Kenyon worked from home on Tuesdays until she re-commenced employment with the 
respondent on 22 September 2006. 
“WEEK 1 
Monday  9 a.m. – 5.45 p.m. 
Tuesday  9 a.m. – 5.45 p.m. 
Wednesday 9 a.m. – 5.45 p.m. 
Thursday 9 a.m. – 2.15 p.m. Approximately and term time only. 
Friday  9 a.m. – 5.45 p.m. 
 Total 40.5 hours per week 
WEEK 2 
Monday  7.30 a.m. – 4.30 p.m. 
Tuesday  7.30 a.m. – 4.30 p.m. 
Wednesday 7.30 a.m. – 4.30 p.m. 
Thursday 7.30 a.m. – 2.15 p.m. Approximately and term time only. 
Friday  7.30 a.m. – 4.30 p.m. 
 Total 42 hours per week” 

(extract from Exhibit A1) 
(b) That this roster forms part of Ms Kenyon’s contract of employment with the respondent and cannot be unilaterally 

varied by the respondent. 
(c) That Ms Kenyon wanted to work the hours specified in (a) above as she has family and child care responsibilities 

with respect to her young son and her hours allow her to take him to and from school in conjunction with her 
partner. 

(d) That Ms Kenyon’s agreement to the respondent’s requirement that she no longer work from home on a Tuesday 
demonstrates goodwill on her part and the applicant claims that changes to Ms Kenyon’s current roster were not 
raised with Ms Kenyon by the committee prior to her termination apart from the issue of working at home on 
Tuesdays. 

(e) That it is unfair and unreasonable to change Ms Kenyon’s hours without good reason. 
(f) That the Centre’s normal business hours are 7.30am to 5.45pm and the applicant contests the respondent’s claim 

that the majority of parents drop off and pick up their children at 8.30am and 3.30pm. 
(g) That the new roster will mean that Ms Kenyon will not see some parents who drop off their children early or pick 

them up late. 
(h) That Ms Kenyon’s current roster assists her to contact government departments and other relevant agencies; and 

WHEREAS in support of its claim that Ms Kenyon’s hours should be changed to a new roster of 8.30am to 5.00pm the respondent 
argued the following: 

(a) That Ms Kenyon’s current roster has her working at the Centre at times when she is not required to be in 
attendance. 

(b) That Ms Kenyon’s role is to run the Centre and be there during the normal business hours of 8.30am to 5.00pm in 
order to contact relevant government agencies, regulators and businesses. 

(c) That as the majority of children are dropped off at 8.30am and picked up around 3.30pm Ms Kenyon’s new roster 
covers the times that the majority of parents collect and drop off their children from the Centre and the respondent 
believes that it is important for the Director to be in attendance when the majority of parents are entering and 
leaving the Centre. 

(d) That the respondent’s committee members have raised issues about the hours worked by Ms Kenyon on many 
occasions either by email or in direct discussions and the respondent maintains that Ms Kenyon has resisted any 
change to her roster. 

(e) That the needs of the respondent have changed since April 2004 and under Ms Kenyon’s contract of employment 
she is “expected to work the hours necessary to perform her role”; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to Ms Kenyon’s hours of 
employment; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue an order with respect to this matter pursuant to s44(b) of 
the Act, in particular under s44(6)(bb)(i) and s44(6)(bb)(ii) which enables the Commission to issue orders which the Commission is 
otherwise authorised to make under the Act in relation to an industrial matter and in the case of a claim of harsh, oppressive or 
unfair dismissal make any interim order the Commission thinks appropriate pending resolution of the claim; and 
WHEREAS taking into account the terms of the Act and in particular s44(6) of the Act whereby the Commission has the power to 
give such directions and make such orders that the Commission considers appropriate in the circumstances; and 
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WHEREAS taking into account that the Commission is to act according to equity and fairness and good conscience and to take into 
account the objects of the act; and 
WHEREAS after considering the arguments put by the parties and when considering the circumstances of this issue the 
Commission has formed the view that it is just and fair that the new roster of hours proposed by the respondent for Ms Kenyon to 
work should not be implemented at this time pending the issue of jurisdiction being determined based on the following: 

(a) I accept that when Ms Kenyon commenced employment with the respondent she had an agreement with the 
respondent as to the specific hours that she was to work and that this roster has remained in place for a 
considerable period of time without alteration and I note that this roster was arranged to cater for Ms Kenyon’s 
family and child care commitments which I understand have not changed since Ms Kenyon commenced work 
with the respondent. 

(b) On the information currently before me I am of the view that Ms Kenyon’s current roster does not preclude her 
from adequately undertaking her role as Director of the Centre including liaising with relevant agencies and 
holding discussions with parents of children being dropped off and picked up at the Centre given the range of 
hours worked by Ms Kenyon under her original roster. 

(c) There is no consistent evidence before me confirming that the hours worked by Ms Kenyon prior to her 
termination, except for Ms Kenyon not attending the Centre on Tuesdays, was an issue for the respondent prior to 
her termination; and 

WHEREAS in the circumstances the Commission will issue an order that the roster worked by Ms Kenyon prior to her termination 
shall remain in place for the duration of the interim re-instatement order which is operative until the issue of jurisdiction in relation 
this application is heard and determined; 
NOW THEREFORE having heard Mr M Swinbourn on behalf of the applicant and Ms M Muir of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders: 

THAT the hours of work to be undertaken by Ms Kenyon shall be those of the rostered hours in place prior to her 
termination, excluding working from home on Tuesdays, until the issue of jurisdiction in relation this application is heard 
and determined. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2006 WAIRC 05613 
DISPUTE REGARDING THE DISMISSAL OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
SUBICARE CHILD CARE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 18 OCTOBER 2006 
FILE NO/S C 75 OF 2006 
CITATION NO. 2006 WAIRC 05613 
 

Result Order issued 
 

Order 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed this application for hearing and determination on 18 October 2006 in relation to the preliminary 
issue of the Commission’s jurisdiction to deal with this application and a further hearing was set down for 20 October 2006 in 
relation to liberty to apply regarding the interim re-instatement order that issued in relation to this matter; and 
WHEREAS on 13 October 2006 the respondent sought an adjournment of the hearings which was consented to by the applicant and 
given that the adjournment was by consent and given the circumstances surrounding the request to adjourn the hearings the 
Commission granted the adjournment; and 
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WHEREAS the application was re-listed for hearing on 27 November 2006 in relation to the preliminary issue of the Commission’s 
jurisdiction to deal with this application and liberty to apply in relation to Ms Kenyon’s ongoing employment; and 

WHEREAS the Commission is of the view that an order should issue to ensure the expeditious hearing of the issues in dispute; 

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

1. THAT the respondent is to serve a copy of the notice of hearing and directions that have issued in relation to this 
matter upon the Attorneys-General of the Commonwealth and of the States by no later than 4.00pm, 25 October 
2006. 

2. THAT the parties and any Attorney-General wishing to participate in the hearing are to file and serve an outline 
of submissions by no later than 4.00pm, 6 November 2006. 

3. THAT evidence in chief in this matter will be by way of witness statements and oral evidence under oath and 
copies of any documents referred to in any witness statement which a party intends to rely upon is to be annexed 
to the witness statement. 

4. THAT the parties and any Attorney-General wishing to participate in the hearing are to file and serve the witness 
statements they intend to rely upon by no later than 4.00pm, 13 November 2006. 

5. THAT any party that intends to rely upon a witness statement in reply is to file and serve the witness statement by 
no later that 4.00pm, 20 November 2006. 

6. THAT the parties and any Attorney-General wishing to participate in the hearing are to exchange documents they 
will be relying on at the hearing and any additional documents relevant to the proceedings that have not been 
annexed to witness statements by no later than 4.00pm, 13 November 2006. 

7. THAT liberty to apply is granted to the parties in relation to the above matters. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2007 WAIRC 00102 
DISPUTE REGARDING THE DISMISSAL OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
SUBICARE CHILD CARE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 13 FEBRUARY 2007 
FILE NO/S C 75 OF 2006 
CITATION NO. 2007 WAIRC 00102 
 

Result Dismissed 
 

Order 

WHEREAS on 24 August 2006 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) 
applied to the Commission for a conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to the 
termination of one of its members, Ms Jennifer Kenyon on 17 August 2006 by Subicare Child Care Centre Incorporated (“the 
respondent”) which operates the Subicare Child Care Centre; and 

WHEREAS at conciliation proceedings on 5 September 2006 the respondent argued that the Commission lacked jurisdiction to deal 
with this application as it is a constitutional corporation; and 

WHEREAS as conciliation did not resolve the matter the applicant sought an interim order reinstating Ms Kenyon to the position 
she held immediately prior to her termination pending the issue of the Commission’s jurisdiction to deal with this application being 
heard and determined; and 
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WHEREAS the respondent opposed Ms Kenyon being reinstated on an interim basis; and 
WHEREAS the matter was set down for hearing on 14 September 2006 to hear from the parties in relation to whether the 
Commission had jurisdiction to issue an interim re-instatement order and whether or not an interim re-instatement order should 
issue pending the determination of the Commission’s jurisdiction to deal with this matter; and 
WHEREAS after hearing from the parties the Commission issued an order pursuant to s44 of the Act on 21 September 2006 re-
instating Ms  Kenyon on an interim basis to her previous position pending the hearing and determination of the issue of jurisdiction; 
and 
WHEREAS after hearing from the parties the Commission issued a further interim order pursuant to s44 of the Act on 13 October 
2006 in relation to the hours of work to be undertaken by Ms Kenyon pending the issue of the Commission’s jurisdiction to deal 
with this application being heard and determined; and 
WHEREAS the issue of the Commission’s jurisdiction to deal with this application was heard on 27 November 2006; and 
WHEREAS on 21 December 2006, and prior to the Commission issuing a decision in relation to jurisdiction the applicant advised 
the Commission that it no longer wished to proceed with the matter and that it would be discontinuing the application; and 
WHEREAS on 21 December 2006 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 7 February 2007 the respondent consented to the matter being discontinued; and 
WHEREAS the Commission is of the view that as the applicant no longer wishes to pursue this application and as the respondent 
consents to this course of action this application shall be dismissed and the interim Orders which issued on 21 September 2006 and 
13 October 2006 shall be cancelled; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, hereby orders: 

1) THAT the Orders which issued in this matter dated 21 September 2006 and 13 October 2006 (being Orders 
2006 WAIRC 05453 and 2006 WAIRC 05577 respectively) are hereby cancelled. 

2) THAT this application be, and is otherwise hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 On 12 May 2005 the State School Teachers’ Union of WA (Inc) (“the union”) (“the applicant”) lodged an application pursuant 

to s44 of the Industrial Relations Act 1979 (“the Act”) claiming that one of its members Ms Patricia Heppolette had been 
unfairly terminated by Mr Paul Albert, Director General of the Department of Education and Training (“the respondent”).  The 
respondent denies that Ms Heppolette was unfairly terminated.  As conciliation proceedings did not resolve the claim the 
matter was referred for arbitration under s44(9) of the Act.  The schedule of matters referred for hearing and determination is 
as follows: 

“The applicant maintains that the respondent’s dismissal of Ms Patricia Heppolette on 15 April 2005 was harsh, unfair, 
oppressive and unlawful. 
The applicant seeks the following orders –  

1. That Ms Heppolette’s termination be quashed. 
2. That Ms Heppolette be re-instated to her former position with the respondent with no loss of salary, 

continuity of service or entitlements. 
3. That the respondent is prevented from conducting any further investigations in relation to 

Ms Heppolette’s employment at Padbury Senior High School. 
The respondent opposes Ms Heppolette’s reinstatement and claims that her termination was fair and lawful. 
Grounds 
The applicant maintains that Ms Heppolette’s dismissal is harsh, unfair, oppressive and unlawful in that: 

(a) Ms Heppolette has worked for the respondent since 1993 as a fixed-term contract teacher and from 2002 
as a permanent teacher and her performance was judged as being good and competent throughout this 
period. 

(b) Whilst working at Padbury Senior High School Ms Heppolette was discriminated against on the grounds 
of her race.  As a result the respondent therefore failed to comply with its responsibilities under s8 of the 
Public Sector Management Act, 1994 (“the PSM Act”). 

(c) Whilst Ms Heppolette was at Padbury Senior High School students were removed from Ms Heppolette’s 
class without her consent and a Year 12 class was taken from Ms Heppolette under duress and without 
due process. 

(d) The respondent failed to deal with two grievances lodged by Ms Heppolette contrary to the provisions of 
the PSM Act and Clause 112 – Grievance Resolutions Procedures of the Government School Teachers’ 
and School Administrators’ Certified Agreement, 2004. 

(e) The respondent acted inappropriately and without good cause when it moved Ms Heppolette from the 
‘Performance Management’ regime to the ‘Substandard or Unsatisfactory Performance’ regime, 
notwithstanding Ms Heppolette’s noted improvements. 

(f) The respondent denied Ms Heppolette natural justice and procedural fairness during the ‘Performance 
Management’ and the ‘Substandard or Unsatisfactory Performance’ processes as her contentions were 
disregarded and not given proper and due weight. 

(g) The respondent acted in breach of its policy regarding ‘Managing Unsatisfactory and Substandard 
Performance of Teaching Staff and School Administrators’ when it failed to extend the Performance 
Improvement Plan without good reason. 

(h) The Investigator’s report into Ms Heppolette’s alleged substandard performance, pursuant to s.79(1) of 
the PSM Act was biased and flawed. 

(i) The respondent failed to take into account that Ms Heppolette continued to teach at Padbury Senior High 
School until the end of the 2004 school year and that after Ms Heppolette transferred to Kelmscott Senior 
High School in 2005 she taught without any performance issues being raised until her termination in April 
2005.” 

(Memorandum of matters referred for hearing dated 12 August 2005) 
Background 

2 The following details were attached to the initial application and were largely not in contest.  Ms Heppolette completed a 
Master of Arts in English Literature and a Master of Education in India in 1976.  During 20 years of teaching English in India 
Ms Heppolette was also a head of an English department for 17 years and spent three years as an Acting Deputy Principal.  No 
issues were raised concerning Ms Heppolette’s teaching ability in India.  In 1993 Ms Heppolette came to Australia and 
between 1994 and 1998 she worked as a relief teacher except for the period April 1996 to December 1996 when she worked at 
Rockingham Senior High School as a full time temporary teacher.  No issues were raised about Ms Heppolette’s performance 
during this period.  In 1999 Ms Heppolette worked full-time with the respondent in South Hedland, her performance was 
assessed whilst at this school and no concerns were raised about her performance.  Ms Heppolette worked at Narrogin Senior 
High School for part of 2000 and in 2001 Ms Heppolette undertook relief work at various schools.  In 2002 Ms Heppolette 
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worked at three different high schools, Mount Lawley, Forrestfield and Morley Senior High Schools (“MSHS”) and at the end 
of 2002 she attained permanency which was confirmed in writing at the beginning of 2003.  In 2003 Ms Heppolette worked at 
Hampton Senior High School (“HSHS”) and at the beginning of 2004 Ms Heppolette was transferred to Padbury Senior High 
School (“PSHS”).  Whilst at PSHS Ms Heppolette underwent a Performance Improvement Plan (“PIP”) from 30 June 2004 
until 11 August 2004 and at the end of this process her line managers at PSHS determined that her performance was 
unsatisfactory.  An investigation of Ms Heppolette’s performance was then undertaken by Mr Gordon Marshall in November 
and December 2004 and he determined that Ms Heppolette’s performance was unsatisfactory.  Ms Heppolette was terminated 
in April 2005.  After finishing teaching at PSHS at the end of 2004 Ms Heppolette taught at Kelmscott Senior High School 
(“KSHS”) during Term 1, 2005.  After the applicant applied for an interim re-instatement order pending the hearing and 
determination of this matter the Commission re-instated Ms Heppolette to her former position on an interim basis on 18 July 
2005.  From July 2005 Ms Heppolette taught for one month at Armadale Senior High School (“ASHS”) she then took sick 
leave.  During 2006 Ms Heppolette has been teaching at Ballajura Community College (“BCC”). 
Applicant’s evidence 

3 Ms Heppolette gave evidence that when she commenced at PSHS as an English teacher in Term 1, 2004 she was not given an 
induction. 

4 Ms Heppolette stated that after approximately four days at the school she was told by the head of the English department 
Ms Wendy Cody that four or five students had problems with her accent and wanted to be transferred to a different class.  
Ms Heppolette told Ms Cody that she would speak louder and clearer in class and Ms Heppolette stated that these students 
were then transferred and she was advised of this once the transfers had taken place.  Ms Heppolette stated that she felt 
undermined by the removal of the students and believed she was not given a fair chance to demonstrate that she could teach 
these students.  Ms Heppolette stated that the removal of the students was unusual as teachers were normally given a period of 
time to develop a rapport with students.  Ms Heppolette stated that the removal of the students led to the situation snowballing 
as other students then wanted to leave her class. 

5 Ms Heppolette stated that some of the students in her year 9 and 10 classes were very disruptive on an ongoing basis.  
Ms Heppolette stated that a year 9 student called her a “curry-muncher” and she stated that he was one of a number of 
extremely disruptive year 9 students in this class.  Ms Heppolette stated that her year 10 English class was a low ability group 
of 33 students with a large number of male students and Ms Heppolette stated that she needed support to teach the students in 
this class.  Ms Heppolette stated that one student called her a “bitch” five times and initiated a petition against her and 
Ms Heppolette stated that even though she spoke to Ms Cody about problems with the students she did not get much support 
from her. 

6 Ms Heppolette stated that she used a range of behaviour management strategies to deal with problem students in her classes but 
she was unable to access a “buddy” system whereby a student would be removed and placed in a different class and she was 
not told why she was denied this option.  Ms Heppolette stated that even though she was able to use the “buddy” system later 
on in the year the students had already developed difficult behaviour patterns by this point in time.  Ms Heppolette stated that 
her line managers did nothing about the students who were misbehaving in her classes and that as a result the poor behaviour 
of some of her students escalated.  Ms Heppolette stated that she was only once offered the opportunity to attend a professional 
development course and she could not recall what it was about.  Ms Heppolette stated that she did not attend this course 
because she was unwell. 

7 Ms Heppolette stated that in May 2004 she felt pressured to give up her year 12 Senior English class and Ms Heppolette stated 
that her line managers also wanted to take away her year 11 Tertiary Entrance Examination (“TEE”) class but she did not want 
to give up this class.  Ms Heppolette stated that she was coping well with this class and she maintained that she had no 
problems with the students in this class.  Ms Heppolette stated that Ms Cody encouraged students to complain about her and 
she stated that her line managers believed the student’s version of events about issues in preference to her views.  
Ms Heppolette stated that on one occasion a student called Joshua was told by Ms Cody to solicit complaints from other 
students about her and she stated that when he returned to class after speaking to Ms Cody he announced this to the other 
students in the class. 

8 Ms Heppolette stated that she was allocated Mr Gerard Morris to be her mentor in March 2004 and she stated that he assisted 
her with her year 8 class.  Ms Heppolette stated that this was her best class and that the students in this class did well.  
Ms Heppolette stated that a report completed by Mr Morris dated 1 June 2004 about her performance was not seen by her until 
PSHS determined that her performance was unsatisfactory in August 2004. 

9 Ms Heppolette stated that by June 2004 her professional relationship with Ms Cody had deteriorated and that as a result they 
did not speak to each other.  Ms Heppolette stated that she lodged a grievance about the treatment of her by her line managers 
with the PSHS principal, Mr Graeme Benson on 17 June 2004 and she stated that he did not deal with this complaint nor was a 
consultative committee established to review her complaint. 

10 Ms Heppolette stated that she took stress leave in early June 2004 because she felt that she was being bullied by her line 
managers and Ms Heppolette stated that when she returned to work she received a letter from PSHS’s Deputy Principal 
Ms Annemarie Mony de Kerloy stating that her performance was unsatisfactory (see Exhibit A3/A33).  Ms Heppolette stated 
that she responded in detail to Ms Mony de Kerloy’s view that her performance was unsatisfactory and only received a cursory 
response back from Ms Mony de Kerloy which she claimed did not address the issues she had raised in her response. 

11 Ms Heppolette stated that during her PIP Mr Morris observed ten to fifteen classes, Ms Cody attended less than five or six 
classes and Ms Mony de Kerloy did not observe any of her lessons.  Ms Heppolette stated that after she was given a letter 
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stating that her performance remained unsatisfactory on 20 August 2004 she responded to this letter and Ms Heppolette stated 
that she was shocked at this point to be told that her performance was unsatisfactory. 

12 Ms Heppolette stated that after her PIP ceased, she continued teaching five classes.  Ms Heppolette stated that a new mentor 
Ms Kathleen Bertei was appointed to give her feedback and Ms Heppolette stated that she was present in all of her classes. 

13 Ms Heppolette stated that no concerns were raised with her about her performance when she taught at KSHS and 
Ms Heppolette stated that she had no performance problems when she worked at ASHS.  Ms Heppolette stated that this was 
also the case at BCC in 2006. 

14 Under cross-examination Ms Heppolette stated that prior to commencing at PSHS in 2004 she was given a copy of her 
timetable and she attended a general staff meeting where she was introduced to the school’s policies and procedures.  
Ms Heppolette stated that she did not have a formal individual induction about working at PSHS. 

15 Ms Heppolette stated that the most difficult class she taught was her year 9 class and Ms Heppolette claimed that she utilised a 
range of strategies to build a rapport with her students in this class and Ms Heppolette maintained that she established a 
disciplinary process for all of her classes.  Ms Heppolette claimed that one year 9 student, Tim Taylor was particularly 
disruptive and she claimed that she was given little support to deal with him despite asking Ms Cody for assistance.  After 
reviewing memos written by Ms Cody in late February 2004 about this student Ms Heppolette acknowledged that she received 
some support to deal with this student however she claimed that she was not given any support to deal with his name calling.  
Ms Heppolette stated that she did not fill out student behaviour forms unless a student’s behaviour was extreme.  
Ms Heppolette stated that she was told by Ms Cody not to use the “buddy” system and send students to other classes and she 
stated that when Tim Taylor was sent to another class this was at Ms Cody’s initiative.  When questioned about another 
student, Alana Uncle, Ms Heppolette maintained that Ms Cody did not speak to this student about swearing at her and 
Ms Heppolette stated that another colleague Ms Sharyn Baillie spoke to Alana Uncle about her inappropriate behaviour in this 
regard. 

16 Ms Heppolette maintained that she did not need Mr Morris to assist her with her year 8 class and Ms Heppolette stated that she 
wanted support for her year 9 class in the same way that other teachers at PSHS had received support with difficult students. 

17 Ms Heppolette reiterated that she gave up her year 12 class under duress and she stated that prior to this occurring she received 
a letter from Ms Cody stating that she had no confidence in Ms Heppolette teaching year 12 students.  Ms Heppolette 
maintained that the minutes of the meeting held on 7 May 2004 to address concerns about her classes were inaccurate and she 
claimed that she did not suggest dropping her year 12 class during this meeting. 

18 Ms Heppolette stated that the year 10 class she taught had a substantial number of low ability students and she stated that it 
would have assisted her if some students were removed from this class. 

19 Ms Heppolette again claimed that Ms Cody sought out complaints from students about her and that she had admitted this.  
When it was put to Ms Heppolette that Ms Cody was not soliciting complaints but was asking students to put complaints in 
writing so they could be shown to Ms Heppolette, Ms Heppolette responded by saying that Ms Cody had never stood by her 
and that she never demonstrated that she had faith and confidence in her.  Ms Heppolette stated that the only complaints given 
to her by her line managers were one from some year 12 girls and one from the parents of a year 10 boy. 

20 Ms Heppolette stated that even though the length of her PIP was short she agreed to the timeframe.  Ms Heppolette believed 
that the outcome of the PIP process was predetermined and she stated that she had no faith in the process.  When it was put to 
Ms Heppolette that during her PIP she should have observed lessons and provided lesson observation sheets prior to the 
lessons, Ms Heppolette stated that she wanted to have a colleague Ms Baillie as her peer support teacher but she was told that 
her support teacher had to teach a mix of upper and lower school students.  Ms Heppolette stated that she did not review any 
other teacher’s classes during her PIP because few classes were available for her to review when she was free.  Ms Heppolette 
stated that she was offered the opportunity to review a social studies lesson but she did not believe this was appropriate.  
Ms Heppolette stated that there were also problems with people viewing her lessons such as when Ms Mony de Kerloy was 
unavailable to attend a pre-arranged lesson as she had to attend a funeral.  Ms Heppolette stated that she took the PIP process 
seriously and that she did submit a lesson plan to Ms Cody even though it was just prior to the start of the lesson. 

21 Ms Heppolette stated that she was aware of two complaints of a racist nature made about her when she taught at KSHS and 
Ms Heppolette reiterated that she had no problems with her performance whilst at BCC. 

22 Ms Heppolette maintained that she tried to work with Ms Cody until she made it clear to her that her approaches were 
unwanted and Ms Heppolette stated that she was hurt by the way Ms Cody treated her and she believed that Ms Cody wanted 
to get rid of her.  Ms Heppolette stated that when Ms Bertei assisted her from September 2004 onwards until the end of 2004, 
she had a passive role and that she took notes about Ms Heppolette’s performance and gave her feedback about her lessons.  
Ms Heppolette stated that she showed her lesson plans to Ms Bertei. 

23 Ms Baillie has been a teacher for 18 years and for the last nine years has taught at PSHS.  She has a Bachelor of Arts in 
English and a Diploma of Education and she has taught across years 8, 9, 11 and 12.  She is currently a year 12 co-ordinator at 
PSHS.  In 2004 Ms Baillie taught English at PSHS and was the year 11 co-ordinator and in this role she worked with 
Ms Heppolette.  Ms Baillie reviewed a statement she gave to Mr Marshall who investigated Ms Heppolette’s performance in 
late 2004 and Ms Baillie stated that this was an accurate summary of her views and her discussions with Mr Marshall (see 
Exhibit A3/B 111-112). 
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24 Ms Baillie stated that she was not aware that the grades that Ms Heppolette allocated to her year 11 students were inaccurate 
and she stated that Ms Heppolette’s year 11 students’ exam results were consistent with the grades of the classes of other 
year 11 teachers. 

25 Ms Baillie stated that it was difficult for Ms Heppolette to undertake her duties because she lacked a networking group at 
PSHS and Ms Baillie stated that Ms Heppolette taught in a block of classrooms which was some distance from the English 
teaching block and that as a result she did not have ready access to classroom resources.  Ms Baillie stated that an experienced 
teacher would have been disadvantaged teaching in this isolated environment.  Ms Baillie stated that she was prevented from 
assisting Ms Heppolette during her PIP as Ms Mony de Kerloy told her that she was unable to be Ms Heppolette’s support 
person as she was teaching only upper school classes.  Ms Baillie stated that she did have a year 8 class at the beginning of 
2004 and she stated that she has had substantial experience teaching lower school classes.  Ms Baillie was of the view that 
Ms Heppolette was not given the same support that was given to another teacher at PSHS who was experiencing similar 
difficulties and Ms Baillie stated that she had previously been involved as part of a support team for a colleague who was 
experiencing difficulties. 

26 Ms Baillie stated that it was unusual to remove students from classes, but she acknowledged that this occurred sometimes due 
to timetable changes or if students had ongoing behaviour problems.  Ms Baillie stated that if a student was moved without a 
teacher being consulted this could undermine a teacher’s rapport with students.  Ms Baillie stated that she encouraged 
Ms Heppolette to contact the union in April or May 2004 because she believed that obstacles were being put in 
Ms Heppolette’s way which interfered with her day to day teaching.  Ms Baillie stated that she was aware that a colleague had 
a meeting with the principal Mr Benson on Ms Heppolette’s behalf but she stated that she was not aware of any specific action 
taken by Mr Benson after this meeting. 

27 Under cross-examination Ms Baillie stated that she believed Ms Heppolette was subject to bullying at PSHS which she defined 
as “interfering with your right to get on with your ability to walk into a classroom and teach for the day” leading to a 
distressing situation (transcript page 96).  Ms Baillie claimed that Ms Cody and Ms Mony de Kerloy bullied Ms Heppolette 
and she stated that she saw instances of this and would have been unhappy if this had happened to her.  By way of example she 
stated that she once observed Ms Heppolette approaching Ms Cody to ask her a question and saw Ms Cody shooing her away 
and dismissing her with unpleasant body language.  Notwithstanding this comment Ms Baillie stated that Ms Cody may have 
been in a hurry to go somewhere and she agreed that teachers and line managers at schools are often busy. 

28 Ms Baillie stated that teachers disliked students being removed from their classes if they were not given a reason for the 
change and Ms Baillie stated that a formal request to remove a year 12 student from a class should be taken seriously.  
Ms Baillie stated that when this situation had happened to her she had a meeting with Ms Cody and the student’s parent.  
Ms Baillie stated that it would be appropriate for a teacher, parent and the head of a department to discuss relevant issues prior 
to a student being shifted.  Ms Baillie stated that she did not observe Ms Heppolette’s classes in 2004 but it was her view that 
there were no issues with the assessment levels of Ms Heppolette’s year 11 students.  Ms Baillie stated that she enjoyed 
working at PSHS and that she had no issues working with Ms Cody and she stated that she believes Ms Mony de Kerloy 
respects the work that she does. 

29 Under re-examination Ms Baillie stated that Ms Cody is still her line manager and she felt uncomfortable criticising her. 
30 Ms Baillie stated that when a student raises a complaint about a teacher it has been her experience that the teacher is given the 

opportunity to discuss and clarify why an issue exists and to determine a resolution and Ms Baillie stated that it was unusual 
for a student to be transferred to another class without the move being discussed with the teacher.  Ms Baillie stated that if 
students were encouraged to complain about a teacher this could generate additional complaints and she stated that it was 
unusual for students to be encouraged to complain about a teacher.  It was Ms Baillie’s view that Ms Heppolette was treated 
differently to other teachers who had similar performance issues. 

31 Mr Morris has taught English for 26 years and has a Batchelor of Arts and a Diploma in Education.  He has taught at PSHS for 
16 years and is currently on secondment to the Curriculum Council.  In 2004 he was a level 3 teacher at PSHS and 0.1 of his 
load was allocated to mentor Ms Heppolette. 

32 Mr Morris stated that he believed that Ms Heppolette stopped teaching her year 12 class as her line managers were concerned 
that some students had asked to be shifted out of her class and he understood that her line managers were concerned about this. 

33 Mr Morris stated that when he mentored Ms Heppolette he saw improvements in her performance and Mr Morris confirmed 
that he gave Ms Heppolette feedback about her teaching performance while she was undertaking her PIP (see Exhibits 
A3/A118-121 and A3/A125-129).  Mr Morris stated that even though there were some improvements in Ms Heppolette’s 
performance during her PIP he could not comment on whether or not she had made sufficient improvements as this was not 
part of his role.  Mr Morris confirmed that he was not in attendance at a meeting held on 20 August 2004 to review 
Ms Heppolette’s PIP.  Mr Morris believed that the removal of the year 12 class from Ms Heppolette should have been handled 
differently and Mr Morris stated that if he had been dealing with a student who wanted to shift out of a class he would have 
interviewed the student to determine the reasons for wanting to shift. 

34 Under cross-examination Mr Morris stated that before Ms Heppolette’s PIP commenced he had only observed Ms Heppolette’s 
year 8 classes and he confirmed that one of Ms Heppolette’s classes had approximately 32 students.  Mr Morris was questioned 
closely about the removal of the year 12 English class from Ms Heppolette.  Mr Morris stated that he was not involved in this 
decision but he assumed that the class had been taken from Ms Heppolette because of complaints from students.  When it was 
put to Mr Morris that Ms Heppolette had given up this class Mr Morris stated that if this was the case it would be consistent 
with Ms Heppolette’s attitude at the time whereby he believed she abided by what PSHS administrators wanted her to do and 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    261 
 

he was of the view that she would have given up the class ‘to make things better’ (transcript page 122).  Mr Morris stated that 
he was aware that some students had complained about Ms Heppolette and wanted to move to another class.  Mr Morris stated 
that he did not believe that Ms Heppolette understood all of the feedback that he gave her about her classes during the PIP and 
he stated that it was unusual for a teacher to be given the amount of support that Ms Heppolette received. 

35 Ms Bertei is currently teaching English at Balcatta Senior High School and she has qualifications in education and medical 
science.  Ms Bertei has taught on and off with the respondent as an English teacher since 1983 and in total for six years.  
Ms Bertei taught at PSHS from September 2004 through to December 2004 and Ms Bertei stated that she was initially advised 
that she would be team teaching with Ms Heppolette and she assumed that she would be sharing the teaching responsibilities 
with her.  Ms Bertei stated that after two weeks she was told by Ms Mony de Kerloy to observe Ms Heppolette’s lessons and 
provide feedback to her and she was told not to discipline students or have any input into Ms Heppolette’s lessons other than to 
assist her with her lesson planning.  Ms Bertei stated that she assisted Ms Heppolette with the lesson preparation of all of her 
classes including a year 11 TEE class, year 9 and 10 English classes and two year 8 English classes.  Ms Bertei stated that the 
year 10 class taught by Ms Heppolette was an extremely difficult group to manage and she confirmed that there were 
33 students, predominately boys, and that this class had a number of low ability students. 

36 Ms Bertei stated that she was involved in an incident whereby a student claimed his hand was cut when a piece of paper was 
removed from him and she stated that Ms Heppolette was not involved in this incident as claimed by Ms Cody (see Exhibit 
A3/B87-88).  Ms Bertei stated that the English department at PSHS was not a friendly or happy place and she believed that this 
atmosphere did not facilitate Ms Heppolette raising issues with Ms Cody.  Ms Bertei also stated that problems between 
Ms Heppolette and Ms Cody had a negative impact on the English department.  Ms Bertei was disappointed when she became 
aware after two or three weeks at PSHS that she was possibly involved in a process which could lead to Ms Heppolette’s 
dismissal and when advised of this she spoke to Ms Mony de Kerloy who reassured her that she was there to assist 
Ms Heppolette.  Ms Bertei understood from what she had been told that Ms Heppolette was going to be terminated and 
Ms Bertei stated that she was told that Ms Heppolette was incompetent in some areas and she believed that PSHS had already 
determined that Ms Heppolette should be terminated. 

37 Ms Bertei stated that Ms Heppolette was experiencing some difficulties when she first started working with her but over time 
her performance improved especially with respect to lesson preparation.  Ms Bertei stated that she did not feel sufficiently 
skilled to supervise Ms Heppolette and she believed that PSHS could have done more to assist her, for example allowing her to 
attend professional development or refresher courses.  Ms Bertei was aware that some students made personal remarks about 
Ms Heppolette and she nominated one student, Ryan, who towards the end of Term 4, 2004 had called Ms Heppolette a 
“nigger”.  Ms Bertei stated that this student had “Googled” Ms Heppolette’s name and came across a report in the media about 
Ms Heppolette and he told this to other students.  Ms Bertei stated that nothing was done about this at the time and she felt that 
Ms Heppolette was not given enough support.  Ms Bertei stated that it would have been difficult for Ms Heppolette to refer 
students to Ms Cody given the problems between her and Ms Cody. 
Respondent’s evidence 

38 Ms Mony de Kerloy has been the Deputy Principal at PSHS since 2001 and has been a substantive deputy since 1997 and she 
commenced her teaching career with the respondent in 1977.  Ms Mony de Kerloy stated that at the beginning of 2004 teachers 
were involved in one or two days of personal development before students commenced.  Ms Mony de Kerloy stated that the 
performance management process at PSHS, which normally takes place over two years, was an opportunity for staff to grow 
and pursue their aspirations and as part of this process areas which required support were identified. 

39 Ms Mony de Kerloy stated that in the first week of Term 1, 2004 an unusual amount of comments from students and parents 
were made about Ms Heppolette.  Ms Mony de Kerloy stated that criticisms included concerns about the clarity of instructions 
given by her to students as well as classroom management problems.  Ms Mony de Kerloy stated that after discussing these 
issues with Ms Cody, Mr Morris was appointed as Ms Heppolette’s mentor on 8 March 2004.  Ms Mony de Kerloy stated that 
this support was a big commitment by PSHS and was an unusual step. 

40 Ms Mony de Kerloy stated that she was told by Mr Morris and Ms Cody that Ms Heppolette only sometimes responded to 
feedback. 

41 Ms Mony de Kerloy stated that on 7 May 2004 a meeting was held with Ms Heppolette about the problems she was 
experiencing and Ms Mony de Kerloy stated that at this meeting Ms Heppolette suggested that she drop her year 12 class in 
line with a suggestion Ms Heppolette had made the previous day.  Ms Mony de Kerloy agreed with her and she stated that this 
removed a stressful situation from the school (see Exhibit R1/R10-12). 

42 Ms Mony de Kerloy stated that after relinquishing her year 12 class Ms Heppolette’s performance deteriorated further.  She 
gave by way of example a situation whereby two students had left Ms Heppolette’s room and when she returned them to her 
class it was in chaos.  Ms Mony de Kerloy stated that in early June 2004 Mr Morris prepared a report about Ms Heppolette’s 
performance and Ms Mony de Kerloy stated that after receiving this report she notified Ms Heppolette by letter dated 9 June 
2004 that her performance was unsatisfactory and Ms Heppolette responded (see Exhibit R1/R14-17 and R1/R18-21).  
Ms Mony de Kerloy stated that she then met with Ms Cody to consider Ms Heppolette’s response and a meeting was then held 
with Ms Heppolette on 22 June 2004 to consider further action.  Ms Mony de Kerloy stated that Ms Heppolette was then 
placed on a PIP. 

43 Ms Mony de Kerloy stated that as part of the PIP process it was Ms Heppolette’s responsibility, in consultation with Ms Cody, 
to draw up a schedule of lessons to be observed, Ms Heppolette was required to supply lesson plans 24 hours in advance and 
she was asked to select a peer support person who had to be teaching upper and lower school students so that Ms Heppolette 
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could observe his or her classes.  Ms Mony de Kerloy stated that Ms Heppolette did not negotiate times for Ms Mony de 
Kerloy to observe her classes and she stated that when she could not attend one lesson that she was set down to observe, 
Ms Heppolette did not renegotiate a new time.  On 5 and 7 July 2004 Ms Mony de Kerloy generated memos about her 
concerns about Ms Heppolette not complying with all of the requirements of the PIP process and she stated that she believed 
that Ms Heppolette was not co-operating with the PIP process. 

44 Ms Mony de Kerloy confirmed that a meeting was held on 20 August 2004 to review Ms Heppolette’s PIP and she stated that 
after this meeting Ms Heppolette was advised that her performance remained unsatisfactory.  Ms Heppolette responded to this 
advice on 25 August 2004 and Ms Mony de Kerloy sent a further letter to her on 30 August 2004 stating that she would be 
recommending to the respondent that Ms Heppolette’s performance be investigated in accordance with the Public Sector 
Management Act 1994 (“the PSM Act”) (see Exhibit R1/R39-42). 

45 Ms Mony de Kerloy confirmed that Ms Heppolette had lodged grievances against herself, Ms Cody and Mr Benson. 
46 Ms Mony de Kerloy stated that she made every effort to comply with the respondent’s Managing Unsatisfactory and 

Substandard Performance of Teaching Staff and School Administrators Policies and Procedures (“the Policy”). 
47 Ms Mony de Kerloy stated that after Ms Heppolette’s PIP finished her situation deteriorated further and she stated a crisis 

point was reached as she continued to receive complaints about Ms Heppolette from parents and students and petitions were 
also being generated by students about Ms Heppolette.  As PSHS had a concern for the safety of students Ms Heppolette’s line 
managers considered the possibility of a support teacher for Ms Heppolette.  Ms Mony de Kerloy stated that in order to put this 
in place PSHS had to demonstrate to the respondent that the situation required dramatic action in order to obtain funding for 
this person and this led to Ms Bertei being employed to assist Ms Heppolette for the rest of 2004. 

48 Ms Mony de Kerloy denied that Ms Heppolette was discriminated against on the basis of her race and claimed that there was 
no basis for this allegation.  Ms Mony de Kerloy also claimed that Ms Heppolette was given more support than any other 
teacher at PSHS.  Ms Mony de Kerloy denied that Ms Heppolette was unable to use the “buddy” system and she assumed that 
Ms Heppolette chose not to avail herself of this option.  Ms Mony de Kerloy was of the view that it was unnecessary to get 
Ms Heppolette’s consent to move students out of her classes and she stated that students are moved for a variety of reasons and 
if it was on the basis that a parent asked for the student to change classes then PSHS had to provide this service to students and 
parents.  Ms Mony de Kerloy stated that she had a number of requests from parents to remove their children from 
Ms Heppolette’s classes.  Ms Mony de Kerloy stated that she did not force Ms Heppolette to give up her year 12 English class 
nor did she deny that Ms Heppolette could use Ms Baillie as a support person but she stated that Ms Heppolette was required to 
have a support person who taught lower school so that she could observe their classes.  Ms Mony de Kerloy conceded that she 
did not review any of Ms Heppolette’s classes even though she was scheduled to do so.  Ms Mony de Kerloy stated that she 
was unable to review one of Ms Heppolette’s classes as she had a funeral to attend and she declined to review the other 
scheduled lesson as Ms Heppolette’s lesson plan was not given to her 24 hours in advance. 

49 Ms Mony de Kerloy stated that there was no point in extending Ms Heppolette’s PIP because she, Ms Cody and Mr Benson 
had decided that in their professional opinion it was not in anyone’s best interest for this to occur. 

50 Ms Mony de Kerloy stated that she did not tell Ms Heppolette the names of the students who had complained about her 
because the students believed that Ms Heppolette would harass them for complaining to Ms Mony de Kerloy and Ms Cody. 

51 Ms Mony de Kerloy stated that she believed that Ms Heppolette was treated fairly and was given every opportunity to improve 
her performance and it was her view that Ms Heppolette chose not to do what was asked of her.  Ms Mony de Kerloy believed 
that Ms Heppolette does not have the necessary instructional or behaviour management skills to teach nor does she have the 
attributes or empathy required of a teacher. 

52 Under cross-examination Ms Mony de Kerloy denied that she solicited written complaints from students about Ms Heppolette.  
Ms Mony de Kerloy stated that she recalled receiving letters of complaint about Ms Heppolette in early May 2004 and she 
recalled speaking to students about their concerns but was unsure in which order this occurred.  Ms Mony de Kerloy stated that 
she was not in the habit of asking for students to make written complaints about teachers.  Ms Mony de Kerloy agreed that a 
number of students were transferred from Ms Heppolette’s class on or before 11 February 2004 and that she was responsible 
for authorising these transfers.  Ms Mony de Kerloy stated that these students were transferred after complaints were made by 
parents and students and Ms Mony de Kerloy stated that the transfers were effected after meetings were held with parents and 
students and she stated that it was unnecessary to involve Ms Heppolette in these meetings.  Ms Mony de Kerloy stated that it 
was PSHS’s standard policy not to discuss a student’s move with the teacher involved.  Ms Mony de Kerloy stated that she had 
no difficulty with Ms Heppolette’s accent and she stated that she did not discuss this issue with Ms Cody.  Ms Mony de Kerloy 
stated that despite what was written in Ms Cody’s memo of 6 February 2004 the main issue with Ms Heppolette was the clarity 
of the instructions that she issued and the sequence of her instructions and not her accent. 

53 Ms Mony de Kerloy stated that she had discussions with the local district office representative Ms Jo Wilson towards the end 
of Ms Heppolette’s performance management process to ensure that the Policy was complied with and Ms Mony de Kerloy 
stated that Ms Heppolette’s performance was assessed from 17 March 2004 onwards when she signed a performance 
management plan.  When it was put to Ms Mony de Kerloy that Ms Baillie had no issue with the progress of students in 
Ms Heppolette’s year 11 class Ms Mony de Kerloy stated that she understood that as a year 11 coordinator, Ms Baillie dealt 
with student pastoral care and academic performance issues and her role was not to monitor Ms Heppolette’s performance and 
Ms Mony de Kerloy stated that it was not Ms Baillie’s role to assess and judge Ms Heppolette’s teaching ability.  Ms Mony de 
Kerloy stated that Ms Baillie was not Ms Heppolette’s support person during the PIP process as she was not teaching any 
lower school classes at the time of Ms Heppolette’s PIP and Ms Mony de Kerloy then stated that Ms Baillie could have 



87 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    263 
 

assisted Ms Heppolette during the PIP but Ms Heppolette needed to identify an additional support person.  Ms Mony de Kerloy 
did not believe that this was an inflexible application of the Policy and Ms Mony de Kerloy stated that it was the right decision 
in the circumstances and she stated that she clarified this point with a district office representative prior to making this 
decision. 

54 Ms Mony de Kerloy stated that the letter sent to Ms Heppolette dated 9 June 2004 advising her that her performance was 
unsatisfactory was drafted by both Ms Mony de Kerloy and Ms Cody (Exhibit A3/A47).  When it was put to Ms Mony de 
Kerloy that this letter refers to problems that Ms Heppolette had with her year 12 class and that she was not teaching this class 
at the time the letter was written Ms Mony de Kerloy stated that she relied on Ms Cody for details to be included in the letter 
detailing her unsatisfactory performance.  Ms Mony de Kerloy stated that in any event the letter dealt with problems that 
Ms Heppolette had experienced up to that point in time and that problems that Ms Heppolette had with her year 12 class were 
only one of the many concerns about Ms Heppolette’s performance.  Ms Mony de Kerloy stated that she had in all probability 
seen a report completed by Mr Morris about Ms Heppolette and she understood that the report was the result of a request by 
Ms Cody for an update about Ms Heppolette’s performance (see Exhibit A3/A118-121).  Ms Mony de Kerloy stated that it was 
unnecessary to involve Mr Morris in the meeting held on 22 June 2004 to implement Ms Heppolette’s PIP or the review 
meeting held on 20 August 2004 because he had already given written feedback about her performance and the meetings were 
private and confidential. 

55 Ms Mony de Kerloy again stated that she did not review any of Ms Heppolette’s lessons during the PIP period because 
Ms Heppolette failed to renegotiate a time to see one of her lessons when she was unable to attend at the time set down and she 
did not attend another lesson she was scheduled to attend because Ms Heppolette did not give her the lesson plan 24 hours 
prior to the lesson.  Ms Mony de Kerloy stated that Ms Heppolette’s PIP period was not extended because she believed the 
timeframe was adequate for Ms Heppolette to demonstrate the required improvements and she believed it was not in anyone’s 
best interests to extend her PIP as there had been no improvement in Ms Heppolette’s performance and her performance 
remained unsatisfactory.  When it was put to Ms Mony de Kerloy that Mr Morris noted an improvement in Ms Heppolette’s 
performance during the PIP Ms Mony de Kerloy stated that this was only in relation to one lesson and she stated that an 
observer can affect the outcomes in a lesson and Ms Mony de Kerloy then stated that even though Mr Morris maintained that 
Ms Heppolette had improved, her overall performance was still lacking and that her problems were insurmountable.  Even 
though Ms Heppolette requested that her PIP be extended Ms Mony de Kerloy believed that this was unnecessary.  When 
asked why Ms Mony de Kerloy did not take a more active role in reviewing Ms Heppolette’s performance during the PIP 
Ms Mony de Kerloy stated that prior to the PIP commencing Ms Heppolette had lodged grievances against Ms Mony de 
Kerloy, Mr Benson and Ms Cody and she did not want to be accused of harassment.  Ms Mony de Kerloy stated that she did 
not dislike Ms Heppolette however she questioned her teaching skills. 

56 Under re-examination Ms Mony de Kerloy maintained that one of the main problems with Ms Heppolette’s teaching was the 
clarity of her instructions to students and not her accent and Ms Mony de Kerloy maintained that Ms Heppolette had not been 
prejudged before she had a chance to prove herself as an effective teacher. 

57 Ms Cody has been the Head of English at PSHS since 2002 and she has taught for approximately 30 years.  Ms Cody stated 
that she met Ms Heppolette at the end of 2003.  Ms Cody stated that in the first week of Term 1 in 2004 she received 
complaints from parents and students about Ms Heppolette and Ms Cody stated that by the end of the first week of Term 1, 
2004 she had started documenting issues concerning Ms Heppolette.  When year 12 students initially raised issues about 
Ms Heppolette Ms Cody stated that the complaints were about her accent and after clarifying with the students they stated that 
it was also that they did not know what they were supposed to do.  Ms Cody stated that she discussed the issues raised with 
Ms Heppolette and she stated that at the time she was receptive to strategies Ms Cody proposed.  Ms Cody stated that 
Ms Heppolette also had problems with her year 9 class and when she approached Ms Cody for assistance she told 
Ms Heppolette about the school’s Behaviour Management in Schools policy (“BMIS”) which dealt with the process for dealing 
with students who had disciplinary problems and Ms Cody stated that she did not go into great detail about this policy with 
Ms Heppolette because this was dealt with for approximately one hour as part of professional development for all staff at a 
meeting held at the beginning of Term 1.  Ms Cody stated that under this policy disciplinary issues are initially required to be 
dealt with at the class room level if possible and any misconduct is to be documented within a reasonable timeframe after the 
incident.  Ms Cody stated that after Ms Heppolette raised further issues about classroom discipline she reinforced the necessity 
for Ms Heppolette to follow the school’s BMIS policy.  Ms Cody denied that Ms Heppolette was not able to use the “buddy” 
system where students were sent out to another class. 

58 Ms Cody stated that as early as March 2004 Ms Heppolette requested that a number of students be removed from her year 9 
class. 

59 Ms Cody stated that she became particularly alarmed when a year 12 student who would normally have no difficulties 
complained about Ms Heppolette in early March 2004.  After receiving this complaint Ms Cody formally wrote to 
Ms Heppolette and Ms Cody stated that she did not identify this student to Ms Heppolette as the student was uncomfortable 
about complaining about Ms Heppolette.  Ms Cody stated that she identified some strategies in this letter to assist 
Ms Heppolette (see Exhibit R2/RC19-21). 

60 Ms Cody stated that she had a meeting with Ms Heppolette on 12 March 2004 about the problems she was experiencing and 
she documented what occurred at this meeting (see Exhibit R2/RC26). 

61 Ms Cody stated that Ms Heppolette required more than the usual support she normally gave to teachers and she stated that she 
only occasionally acted on the advice given to her.  Ms Cody stated that on 17 March 2004 a performance management plan 
was put in place for Ms Heppolette which included access to professional development (see Exhibit R2/RC30-34). 
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62 Ms Cody stated that during Term 1 she had requests from students in Ms Heppolette’s classes to have their work re-marked 
and she stated that Ms Heppolette was reminded that she had to annotate each student’s work and give them feedback as to 
why they had achieved the grade that she gave them.  By way of example Ms Cody commented on an essay completed by a 
student that Ms Heppolette had marked (see Exhibit R2/RC76-84).  Ms Cody stated that complaints about Ms Heppolette from 
students and parents were ongoing during Term 1, 2004 and she maintained that she did not solicit these complaints.  Ms Cody 
stated that a number of complaints were from year 12 students and she stated that this was unusual as students find it difficult 
to complain (see Exhibit R2/RC51-55).  Ms Cody stated that on 29 April 2004 she had a meeting with Ms Heppolette and 
discussed concerns about her year 12 class (see notes of this meeting Exhibit R2/RC41-42) and Ms Cody stated that as the 
problems concerning Ms Heppolette were ongoing Ms Cody referred the issue of Ms Heppolette’s performance to Ms Mony 
de Kerloy.  Ms Cody stated that she later became concerned when Ms Heppolette chastised some female students who had 
complained about her (see Exhibit R2/RC48-49).  Ms Cody stated that she was very concerned about one student who spoke to 
her who was very anxious and another student in Ms Heppolette’s year 12 class who claimed that he wanted to leave in the 
middle of the year.  Ms Cody refuted that Ms Heppolette’s decision to give up a year 12 senior English class was made under 
duress. 

63 Ms Cody stated that at the end of March 2004 she observed one of Ms Heppolette’s year 9 lessons (see notes of the lesson 
Exhibit R2/RC40-43). 

64 Ms Cody confirmed that Ms Heppolette was due to undertake professional development on 14 June 2004 however she did not 
attend due to illness (see Exhibit R2/RC62).  Ms Cody stated that a complaint from a parent dated 26 May 2004 was given to 
Ms Heppolette as it was a serious complaint and after this complaint Ms Cody stated that she spoke to the student and his 
parents and later had a discussion with Ms Heppolette (see Exhibit R2/RC68 and RC70-72). 

65 Ms Cody stated that she made every effort to interview students when they complained about Ms Heppolette to determine 
whether or not they were genuine complaints or if the students were just jumping on the bandwagon. 

66 Ms Cody stated that during Ms Heppolette’s PIP she was required to provide her lesson plans 24 hours in advance of the lesson 
to be reviewed and Ms Cody stated that Ms Heppolette frequently handed her lesson plans in late (see Exhibit R2/RC112). 

67 Ms Cody stated that she observed one of Ms Heppolette’s lessons on 1 July 2004 and she stated that the students were in 
control of this lesson and not Ms Heppolette (see Exhibit R2/RC113-117).  Ms Cody stated that she had further concerns with 
Ms Heppolette’s performance including the incorrect assessment of student work, insufficient annotation on student work and 
classroom disruption by students and Ms Cody stated that she spoke to Ms Heppolette about these concerns (see Exhibit 
R2/RC119 and notes of this meeting Exhibit R2/RC120).  Ms Cody stated that on another occasion Ms Heppolette assessed a 
student too highly and there were no annotations on the student’s work (see Exhibit R2/RC124-125).  Ms Cody stated that on 
some occasions Ms Heppolette correctly assessed a student’s work however there was insufficient feedback on the student’s 
work. 

68 Ms Cody stated that she completed running notes on the progress of Ms Heppolette’s PIP and Ms Cody gave evidence that she 
was also the author of a document dated 19 August 2004 which highlighted the key aspects of Ms Heppolette’s unsatisfactory 
performance (see Exhibit R2/RC142-144 and Exhibit R3/RC146-147). 

69 Ms Cody maintained that Ms Heppolette was not discriminated against on the grounds of her race and she found it offensive to 
be asked that question and Ms Cody maintained that she did not make any hasty judgements about Ms Heppolette but she 
stated that she had to deal with students and parents complaining about Ms Heppolette from the first week of Term 1.  
Ms Cody stated that the level of support given to Ms Heppolette was unprecedented.  Ms Heppolette had access to the “buddy” 
system as well as day to day classroom management strategies, Ms Heppolette’s class was relocated to another block to be 
closer to other classes, Mr Morris was appointed on a 0.1 basis to be her mentor and during semester 2 Ms Heppolette had a 
full time mentor.  Ms Cody maintained that everything possible was done to ensure that the student concerns about 
Ms Heppolette were genuine and Ms Cody stated that she was experienced enough to know when a student was lying.  
Ms Cody stated that it was not up to a teacher to remove students from a class and Ms Cody stated that Ms Heppolette 
requested that a number of students be moved from her year 8, 9 and 10 classes. 

70 Ms Cody stated that Ms Heppolette was given every opportunity to improve her performance but she did not reach the required 
standard and Ms Cody stated that she was concerned for Ms Heppolette’s students. 

71 Under cross-examination Ms Cody stated that Ms Heppolette’s PIP was precipitated by a series of events and she maintained 
that prior to this Ms Heppolette was given every opportunity to improve her performance.  Ms Cody stated that she was 
unaware that a student called Ryan had called Ms Heppolette a ‘nigger’.  Ms Cody confirmed from her notes that Ms Mony de 
Kerloy had asked students for written documentation about Ms Heppolette and Ms Cody stated that she told a student called 
Joshua that if other class members had issues with Ms Heppolette to see her (see Exhibit A3/A10).  Ms Cody stated that not all 
students in Ms Heppolette’s year 12 class who complained about Ms Heppolette were moved out of this class and Ms Cody 
stated that during Semester 1, 2004 an informal moderation of student performance in Ms Heppolette’s year 12 class was 
conducted. 

72 Ms Cody confirmed that during Ms Heppolette’s PIP she observed two lessons and she stated that one observation lasted only 
15 minutes because of a school assembly.  Ms Cody stated that prior to Ms Heppolette commencing her PIP she observed two 
of Ms Heppolette’s lessons, one of which was a year 9 class. 

73 Ms Cody agreed that Tim Taylor was a difficult student and that a student by the name of Alana Uncle in year 10 was 
argumentative.  Ms Cody stated that she was unaware that any students had made racist comments about Ms Heppolette. 
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74 Ms Cody stated that Ms Baillie could have been a support person for Ms Heppolette during her PIP however Ms Heppolette 
was required to nominate a lower school teacher as well, in line with the Policy.  Ms Cody stated that in her running sheet 
summary of Ms Heppolette’s performance during her PIP she did not expand on Mr Morris’s review of Ms Heppolette’s 
lessons because it was a summary only and she stated that she had no pre-conceived view about Ms Heppolette’s performance 
when it was pointed out to her that the briefest summary she completed was for the most effective lesson completed by 
Ms Heppolette.  Ms Cody was of the view that even though Mr Morris had noticed some improvements in Ms Heppolette’s 
performance these improvements were occasional and Ms Heppolette’s performance remained inconsistent and Ms Cody 
stated that she believed that there had been some improvements in Ms Heppolette’s performance during the PIP however they 
were insufficient. 

75 Ms Cody again maintained that Ms Heppolette could use the “buddy” system and it was unfortunate if she had the perception 
that she could not. 

76 Under re-examination Ms Cody stated that the marks given by Ms Heppolette to students were not of major concern and that 
the main issue was the lack of feedback given to the students and the reasons for a particular mark being allocated to a student, 
otherwise a mark was of no use. 

77 Mr Marshall completed an investigation into Ms Heppolette’s alleged substandard performance (see Exhibit A3/B63-B119).  
Mr Marshall has had extensive experience in public sector management and human resource management over many years.  
Mr Marshall maintained that he was not biased when completing the report nor was the report flawed and Mr Marshall stated 
that he followed all of the required procedures and he was under no specific directions from the respondent as to how to 
conduct his investigation.  Mr Marshall stated that he did not examine any material relating to Ms Heppolette in the period 
prior to February 2004 or after August 2004 other than speaking to some people referred to him by Ms Heppolette.  When 
asked why he interviewed Ms Mony de Kerloy and Ms Cody together he stated that this procedure can be advantageous when 
people are working together on a particular issue.  When it was put to him that this could lead to a perception of the possibility 
of collusion Mr Marshall stated that he would have been aware if this was the case.  Mr Marshall stated that he was satisfied 
with his decision to interview both Ms Mony de Kerloy and Ms Cody together given the amount of documentation involved. 

78 Mr Rodney Nunn is the Vice Principal of the senior campus at BCC and he has been working at this school for ten years.  He 
was previously a head of the vocational education and training department and he has had approximately 30 years teaching 
experience.  Mr Nunn gave evidence about Ms Heppolette’s performance in 2006 after receiving feedback from the English 
head of department at BCC, Ms Sue Wallace.  Mr Nunn stated that it came to Ms Wallace’s attention in the first week of 
Term 1 that there were issues with the running of Ms Heppolette’s classes.  Mr Nunn stated that since that time issues have 
arisen with respect to Ms Heppolette’s performance and he has spoken to her about his concerns.  Mr Nunn stated that a 
number of issues have been raised with both himself and Ms Wallace and Mr Nunn stated that student services staff had also 
raised concerns about Ms Heppolette and a number of parents and their students have asked to change from Ms Heppolette’s 
classes.  Mr Nunn stated that five students have been moved from Ms Heppolette’s classes.  Mr Nunn stated that it was not 
uncommon for a parent to request a change of class and he stated that Ms Heppolette was advised about these changes.  
Mr Nunn stated that Ms Heppolette is under the usual performance management process at BCC and he stated that a PIP has 
not been initiated for Ms Heppolette because he understood Ms Heppolette was at the school for a fixed term.  Mr Nunn stated 
that when enquiries were made as to whether or not it was appropriate to monitor Ms Heppolette’s performance more closely 
BCC was advised that she was ‘under a process’ and he stated that because of this BCC had endeavoured to manage 
Ms Heppolette’s classes.  Mr Nunn stated that in early 2006 Ms Wallace raised the issue of Ms Heppolette’s ability to manage 
her classes with him and she told him that she required a lot of support and Mr Nunn understood that Ms Wallace also raised 
these issues with Ms Heppolette.  Mr Nunn believed that demonstration lessons had also been given to Ms Heppolette.  
Mr Nunn stated that he believed Ms Heppolette’s students were behind in their learning because of her absences from BCC 
and because of her performance problems and he stated that BCC had ensured that during Ms Heppolette’s absences 
experienced staff members were teaching her classes.  Mr Nunn stated that professional development had been offered to 
Ms Heppolette. 

79 Mr Nunn stated that a meeting was held between Ms Heppolette and Ms Wallace about work not being returned from Term 1 
on 25 August 2006 and Mr Nunn stated that at this meeting Ms Heppolette disagreed that there were substantial problems with 
her classes.  Mr Nunn stated that Ms Heppolette’s classroom management skills and her teaching and learning skills were not 
up to the level required and he stated that when Ms Heppolette was given the opportunity for assistance she did not see her 
performance deficiencies as an issue.  Mr Nunn stated that Ms Wallace told him that Ms Heppolette had an unrealistic 
expectation of her teaching abilities and she believed she was performing at a level 3 standard whereas Ms Wallace believed 
that she was not up to a level 1 standard which was the standard of a beginning teacher.  Mr Nunn stated that if Ms Heppolette 
continues to be employed at BCC a substandard performance process could be instituted against her and he stated that BCC is 
currently seeking advice about instituting a formal process. 

80 Under cross-examination Mr Nunn stated that he had not formally observed Ms Heppolette’s classes but he stated that he had 
visited her classes and Mr Nunn stated that he was unaware if any formal documentation had been given to Ms Heppolette 
about her performance.  Mr Nunn stated that both he and other teachers had spoken to individual students about issues 
concerning Ms Heppolette and Mr Nunn stated that the students told him that they had difficulty understanding 
Ms Heppolette’s instructions.  Mr Nunn also stated that because of the issues with Ms Heppolette, Ms Wallace has had to 
intervene and restructure her classes to assist Ms Heppolette.  Mr Nunn stated that only two or three other students have 
complained at BCC this year about staff other than Ms Heppolette and he stated that some students have been transferred from 
other teachers’ classes for various reasons. 
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81 Ms Glennis Freeman has had 21 years experience teaching and is currently a moderation officer with the curriculum council 
and in 2005 she was acting head of department in English at KSHS in Term 1.  Ms Freeman worked with Ms Heppolette 
during Term 1, 2005.  Ms Freeman stated that she kept a running sheet for each of her staff members including Ms Heppolette.  
Ms Freeman stated that as early as week one of Term 1, 2005 concerns were raised with her about Ms Heppolette’s teaching.  
Ms Freeman stated that in one instance a colleague whose son was in one of Ms Heppolette’s classes told her that students 
were not doing anything in the class and Ms Freeman stated that complaints were constantly being made about Ms Heppolette 
but she did not write them all down.  Ms Freeman stated that she had never had as many complaints about a teacher before and 
she stated that the problems with Ms Heppolette were out of the ordinary and unusual.  Ms Freeman stated that because of the 
number of complaints about Ms Heppolette she spent a lot of time dealing with them and she stated that because 
Ms Heppolette was teaching a TEE class she was concerned for these students.  Ms Freeman stated that Ms Heppolette did not 
provide her interim reports on time and Ms Freeman stated that she also raised other performance issues with Ms Heppolette.  
Ms Freeman also claimed that a number of students were frightened of Ms Heppolette and Ms Freeman stated that because 
Ms Heppolette was often late to class this caused disruption at KSHS.  Ms Freeman stated that when it appeared that students 
were not doing any work in their classes, Ms Heppolette was asked to provide information about her teaching programs, course 
outlines and student work samples.  When asked to comment on Ms Heppolette’s performance Ms Freeman stated that she had 
never worked with anyone who was so unsatisfactory and unprofessional and Ms Freeman stated that she was concerned about 
the lack of student productivity and students having to catch-up after Ms Heppolette left KSHS.  Ms Freeman stated that she 
would not want to teach with Ms Heppolette and that it would be unfair on students to have her continue as a teacher. 

82 Under cross-examination Ms Freeman stated that she did not observe any of Ms Heppolette’s classes and Ms Freeman stated 
that she gave Ms Heppolette informal notes by way of feedback but that she did not give her any formal notification about 
concerns with her performance. 
Applicant’s submissions 

83 The applicant argues that Ms Heppolette was unfairly terminated and that Ms Heppolette should be reinstated to a permanent 
position and be given compensation for loss of earnings. 

84 The applicant argues that Ms Heppolette was unfairly terminated for a number of reasons.  The application claims that the 
respondent breached a number of the requirements of the Policy when dealing with Ms Heppolette’s PIP, the applicant claims 
that there were a number of flaws in Mr Marshall’s investigation, the applicant argues that the respondent failed to provide 
proper professional development to Ms Heppolette during 2004 and that she was not given sufficient opportunity to answer 
allegations about her performance and the applicant claims that the respondent failed to consider alternatives to termination 
before dismissing Ms Heppolette. 

85 The applicant argues that Ms Mony de Kerloy and Ms Cody had a predetermined view about Ms Heppolette’s performance 
prior to placing her on the PIP and in support of this claim the applicant relies on Ms Heppolette not being allowed to have her 
nominated support person assist her during the PIP and the teacher who observed most of her classes, Mr Morris, was not part 
of the PIP review process.  The applicant also claims that Ms Cody deliberately omitted to include positive comments made by 
Mr Morris about Ms Heppolette’s lessons in her summary of Ms Heppolette’s performance during the PIP and the applicant 
claims that the respondent did not take into account that Ms Heppolette demonstrated some improvement during the PIP 
process.  The applicant argues that Ms Heppolette was not afforded a ‘fair go all round’ and in the absence of any conclusive 
evidence that Ms Heppolette’s performance was substandard the applicant submits that it was not open to the respondent to 
terminate Ms Heppolette’s employment under s79(3) of the PSM Act. 

86 The applicant maintains that Ms Heppolette’s performance improved during 2004 and the applicant relies on the evidence of 
Mr Morris and Ms Bertei in this regard. 

87 The applicant maintains that Ms Heppolette had difficulties with Ms Cody soon after commencing employment at PSHS.  
Within two weeks of the start of the school year Ms Cody sanctioned the transfer of students out of her class thereby 
undermining her authority over the students who remained in her class and the applicant argues that this affected 
Ms Heppolette’s ability to develop a rapport with her students.  The applicant maintains that when Ms Cody and Ms Mony de 
Kerloy invited students to make written complaints about her this also undermined Ms Heppolette’s efforts at effective 
classroom management.  The applicant claims that Ms Heppolette was unable to participate in moderation processes for some 
months and Ms Baillie gave evidence that Ms Heppolette was unable to access the same level of networking and support as 
other teachers at PSHS had been given and Ms Baillie believed that Ms Heppolette was performing adequately but had 
obstacles put in her way on a daily basis. 

88 The applicant claims that Ms Heppolette was only notified of two complaints from students when she taught at KSHS and that 
no performance issues were raised with her whilst at BCC nor did she receive any formal notification or documentation about 
her alleged substandard performance at this school.  Further, Ms Heppolette was not given the opportunity during the hearing 
to contest whether or not her performance was substandard at this school. 

89 The applicant claims that the evidence given by all of the respondent’s witnesses except Mr Marshall lacked credibility and 
should be given little if any weight.  The applicant argues that Ms Mony de Kerloy presented her evidence in a manner 
designed to paint Ms Heppolette in the worst possible light and the applicant argues that Ms Mony de Kerloy was evasive at 
times when giving evidence that was supportive of Ms Heppolette.  The applicant also argues that Ms Mony de Kerloy was 
unable to give evidence in support of a number of claims that she made, for example, she was unable to identify the relevant 
standard to be applied before deciding whether or not a second PIP period should be instituted.  Given these doubts about 
Ms Mony de Kerloy’s evidence and as this was the first time that she had responsibility for implementing a PIP the applicant 
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argues that little weight should be attached to her evidence.  The applicant therefore submits that Ms Heppolette’s evidence 
should be preferred to the evidence given by Ms Mony de Kerloy.  The applicant argues that where Ms Cody’s evidence 
differs from the evidence given by other witnesses that her evidence should not be preferred.  The applicant claims that parts of 
Ms Cody’s evidence was inconsistent with evidence given by other witnesses and the applicant also argues that some of 
Ms Cody’s evidence were vague and she could not recall specific events.  The applicant submits that the evidence of 
Ms Freeman should be given little weight as she did not provide Ms Heppolette with any formal documentation concerning 
any alleged unsatisfactory performance nor was Ms Heppolette cross-examined in respect to any alleged unsatisfactory 
performance whilst at KSHS.  The applicant submits that little or no weight should be attached to Mr Nunn’s evidence as 
Ms Heppolette was not cross-examined about her alleged poor performance whilst at BCC and if there were concerns about her 
performance at BCC they should have been particularised to Ms Heppolette prior to the hearing and put to Ms Heppolette at 
the hearing. 

90 The applicant has reservations about the independence of the investigation by Mr Marshall.  Ms Cody and Ms Mony de Kerloy 
were interviewed by him at the same time and as their evidence was significant with respect to the conclusions reached by the 
investigator this was inappropriate.  Mr Marshall did not comment on Mr Morris’ absence from the PIP nor was any mention 
made of Ms Baillie not participating as a support person.  Mr Marshall was aware that if Ms Heppolette had demonstrated 
some improvements in her performance then she would have been entitled to a second period of monitoring and the applicant 
argues that his investigation was a rubber stamp for the actions that had occurred at PSHS in relation to Ms Heppolette.  The 
applicant also claims that there was little or no evaluation by Mr Marshall as to whose evidence should be preferred over the 
evidence given by others. 

91 The applicant submits that the respondent failed to take into account a number of relevant considerations when it decided to 
terminate Ms Heppolette, including Ms Heppolette’s satisfactory performance prior to 2004, the effect that the removal of a 
number of students from Ms Heppolette’s class at the beginning of 2004 had on her ability to develop a rapport with students, 
Ms Heppolette’s satisfactory performance at BCC and the fact that Ms Heppolette is now denied employment by the largest 
employer of teachers in this state.  The applicant argues that there were alternatives to Ms Heppolette being terminated 
including transferring Ms Heppolette to an alternative school as there was no evidence suggesting that there were any concerns 
about her performance at HSHS and MSHS and there was no documentary evidence confirming concerns about 
Ms Heppolette’s performance when she taught at BCC. 
Respondent’s submissions 

92 The respondent argues that its decision to dismiss Ms Heppolette for substandard performance was fair, reasonable and lawful 
and maintains that both the oral evidence of the witnesses and documentary evidence given in these proceedings supports this 
claim. 

93 The respondent argues that evidence given at the hearing proves conclusively that Ms Heppolette’s performance during her 
time at PSHS in 2004 was substandard.  The respondent argues that Ms Heppolette was deficient in numerous key areas of 
teaching including planning and preparation, assessing and reporting on student outcomes, teaching skills and classroom 
management skills and the respondent maintains that despite the concerted efforts of a number of staff at PSHS to assist 
Ms Heppolette she failed to show any sustained improvement during 2004.  The respondent also argues that throughout 
Ms Heppolette’s Performance Management process through to the PIP and beyond she was afforded procedural fairness and 
natural justice at all times.  The respondent argues that given Ms Heppolette’s ongoing substandard performance the 
respondent was left with no choice but to terminate her and claims that allowing Ms Heppolette to continue teaching would 
have compromised the education of the students she was teaching. 

94 The respondent concedes that the Commission has jurisdiction to hear this application.  Ms Heppolette was not a Government 
Officer as provided under s 80C of the Act however as a teacher employed under s235(1)(b) of the School Education Act 1999, 
Ms Heppolette was entitled under s78(2) of the PSM Act to refer the decision to terminate her to the Commission as if the 
decision was an industrial matter mentioned in s29(1)(b) of the Act. 

95 The respondent argues that the Commission can review its decision to terminate Ms Heppolette as a hearing de novo and relies 
on the decision of Commissioner Kenner in Geoffrey Johnston v Mr Rod Mance, Acting Director General, Department of 
Education (2002) 83 WAIG 1553: 

“…. matters referred to the Commission pursuant to section 78(2) of the PSMA are not restricted to consideration by the 
Commission of the reasonableness of the employer’s conduct, but the Commission may review the employer’s decision 
de novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for the employer’s 
decision if that is appropriate.” 

The respondent relies on this decision being cited with approval in a number of matters before the Commission including 
Margaret Webb v Director General, Department of Education (2004) 84 WAIG 132 at 136 and Anca Flynn v Paul Albert, 
Director General Department of Education and Training (2005) 85 WAIG 770 at 777. 

96 The respondent argues that as the applicant is challenging both the procedure followed by the respondent and the merits of the 
decision to terminate Ms Heppolette then the Commission is not limited to determining the reasonableness of the decision to 
terminate Ms Heppolette but after having conducted a hearing de novo the Commission can make a fresh decision based on all 
of the available evidence. 

97 The respondent maintains that the procedure followed by it in terminating Ms Heppolette was fair and in the alternative if the 
Commission finds that this is not the case the Commission can “cure” any alleged procedural defects by substituting a fresh 
decision to that of the respondent’s decision (see Gudgeon v Black; Ex parte Gudgeon (1994) 14 WAR 158). 
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98 The respondent argues that little weight can be attached to the performance appraisal of Ms Heppolette when she taught at 
MSHS in 2002 as Mr McInerney was unavailable to be cross-examined. 

99 The respondent argues that there was no evidence that Ms Heppolette was discriminated against on the grounds of her race 
when she taught at PSHS.  The respondent does not dispute that students were removed from one of Ms Heppolette’s classes 
soon after the start of the 2004 school year, however, the respondent argues that both Ms Mony de Kerloy and Ms Cody stated 
that it was standard practice at PSHS not to obtain a classroom teacher’s consent prior to a student being transferred out of his 
or her class nor were requests acceded to without question.  Additionally, Ms Heppolette sometimes requested that certain 
students be removed from her class. 

100 The respondent disputes that it failed to deal with two grievances lodged by Ms Heppolette and maintains that Mr Benson 
responded to Ms Heppolette’s first grievance, dated 17 June 2004 on 21 June 2004 and after receiving further information 
about this complaint Mr Benson again responded to Ms Heppolette on 2 July 2004.  The respondent claims that Mr Benson 
dealt with Ms Heppolette’s second grievance lodged on 23 June 2004 by letter dated 29 June 2004. 

101 The respondent argues that there was a substantial amount of evidence confirming that it was appropriate to move 
Ms Heppolette from her Performance Management agreement to the Unsatisfactory and Substandard Performance process.  
Ms Cody gave evidence about Ms Heppolette’s ongoing performance problems (see Exhibit R2/RC22-28, 37-39, 41-42, 47-49, 
51-55, 66-87, 89-90 and 95-96) and despite repeated requests and explanations, Ms Heppolette failed to properly implement 
PSHS’s Behaviour Management in Schools policy and procedure.  There was evidence that a high number of students and 
parents raised concerns about Ms Heppolette’s teaching performance and Ms Heppolette continued to experience difficulties 
despite being given assistance by Ms Cody about the clarity of her instruction to students.  Ms Cody also had issues with 
Ms Heppolette providing detailed and meaningful feedback to students when marking their work and no improvements were 
made in this area prior to her PIP commencing. 

102 The respondent argues that Ms Heppolette was aware of the specific concerns about her performance prior to undertaking the 
PIP because a detailed explanation was given to Ms Heppolette about concerns about her performance at PSHS on 9 June 2004 
and the respondent submits that the decision to refer Ms Heppolette’s performance to the District Director was appropriate 
based on her ongoing unsatisfactory performance. 

103 The respondent maintains that Ms Heppolette was treated fairly at all times by Ms Mony de Kerloy and Ms Cody and issues 
raised by Ms Heppolette were properly considered by Ms Mony de Kerloy and/or Ms Cody. 

104 The respondent argues that Mr Marshall carried out a thorough, fair and objective assessment of Ms Heppolette’s performance 
and the respondent maintains that his investigation was not biased and flawed.  The respondent maintains that even though 
Ms Heppolette remained teaching at PSHS this was only after Ms Bertei was appointed to assist her which was an unusual step 
and constituted a significant impost on the respondent’s resources and even if it can be argued that Ms Heppolette remained at 
PSHS without incident in Term 4 she did so with the assistance of a full time mentor. 

105 When Ms Heppolette taught at KSHS Ms Freeman kept a running sheet of concerns about her performance and Ms Freeman 
wrote to Ms Heppolette asking to see her about a number of issues.  Mr Nunn gave evidence that problems with 
Ms Heppolette’s performance were brought to his attention by the head of English at BCC as early as the first week of school 
in 2006 and Ms Heppolette specifically denied that she was experiencing any problems at BCC.  Mr Nunn stated that staff at 
BCC had been told to manage Ms Heppolette’s performance issues and staff at BCC went to substantial efforts to assist 
Ms Heppolette to improve her performance.  Additionally, Mr Nunn understood BCC was precluded from instituting any 
formal performance processes against Ms Heppolette.  Mr Nunn also gave evidence about Ms Heppolette’s perceived lack of 
understanding about her shortfalls as a teacher and he stated that Ms Heppolette’s performance was of such concern that the 
Principal was now looking into whether or not a formal performance review process would be initiated against Ms Heppolette. 
Findings and conclusions 
Credibility 

106 I listened carefully to the evidence given by each witness and closely observed each witness.  I have concerns about some of 
the evidence given by Ms Heppolette.  I find that even though some of Ms Heppolette’s evidence was consistent with evidence 
given by other witnesses as well as some of the documentary evidence given in these proceedings it is my view that at times 
Ms Heppolette was not convincing and was not being as candid as she could have been when testifying about her performance 
at PSHS.  In particular I am of the view that Ms Heppolette was being unrealistic when she claimed that the concerns raised by 
her line managers at PSHS about her performance were minimal and caused by factors over which she had little control, such 
as dealing with a significant number of difficult students, and that she was given little support and feedback by Ms Cody to 
assist her with her problems.  In reaching this view I take into account the substantial amount of documentation tendered at the 
hearing detailing the difficulties that Ms Heppolette was experiencing with respect to managing students and the substantial 
amount of written evidence tendered at the hearing confirming that Ms Heppolette was given a significant amount of feedback 
about improvements she could make in a range of areas including the effective management of some of her more difficult 
students and how to improve the clarity of her instructions to students and giving appropriate feedback when assessing students 
(see Exhibit R2/RC6, 11, 16, 19, 26, 27-28, 37, 39-40, 41, 47 and 73 and Exhibit A3/A14, A47-50).  I also find that at times 
Ms Heppolette’s evidence was inconsistent.  For example, when Ms Heppolette testified about the support she received to deal 
with students who were difficult to manage such as Tim Taylor Ms Heppolette initially claimed in evidence-in-chief that she 
had no support from Ms Cody to help her deal with him yet in cross-examination she conceded that this was not true (see 
Exhibit A3/A15 and A80).  Ms Heppolette also claimed that she regularly used the PSHS classroom management process 
(BMIS) yet there was documentation indicating that the contrary was the case (see A3/A9, A34 and A99).  In the 
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circumstances I have major concerns about the credibility of the evidence given by Ms Heppolette about her performance at 
PSHS. 

107 I am of the view that in the main the evidence given by Ms Mony de Kerloy was credible and I find that her evidence was 
given to the best of her recollection.  Even though Ms Mony de Kerloy was not as forthcoming as she could have been about 
soliciting written complaints from students about Ms Heppolette it is my view that not a great deal turns on this as it is clear 
that a number of senior students complained about Ms Heppolette soon after she commenced teaching at PSHS and it is my 
view that it is not an unreasonable proposition to put to students to detail any concerns they may have about their teacher in 
writing.  I am therefore of the view that Ms Mony de Kerloy’s actions in this regard did not constitute the soliciting of 
complaints from students about Ms Heppolette.  I also reject the applicant’s claim that Ms Mony de Kerloy deliberately 
tailored her evidence to misrepresent Ms Heppolette’s teaching attributes.  I accept that Ms Mony de Kerloy is an experienced 
administrator within the Western Australian education system who has also taught for many years and I find that given this 
experience she is well placed to judge a teacher’s performance, including that of Ms Heppolette, and in the circumstances I 
find that Ms Mony de Kerloy did not set out to deliberately discredit Ms Heppolette. 

108 In my view Ms Cody was a credible witness who gave evidence that was clear, considered, consistent and forthright and her 
evidence was supported by a substantial amount of documentation.  I also accept that Ms Cody is a head of department who 
has had substantial experience teaching English and is a teacher of many years standing who has been involved in a range of 
areas related to the English curriculum, such as the assessment of TEE English students.  I therefore find that Ms Cody was 
well placed to assess Ms Heppolette’s performance.  In the circumstances I accept her evidence. 

109 I find that the evidence given by all of the other witnesses in these proceedings was given honestly and to the best of their 
recollection and I therefore have no hesitation in accepting their evidence. 

110 As I have doubts about the evidence given by Ms Heppolette about her teaching performance I rely on the evidence of the 
other witnesses who gave evidence in these proceedings and an analysis of the events and documentary evidence in order to 
reach conclusions relevant to this issue. 

111 Section 78 of the PSM Act, which is contained in Part 5 of that Act and is headed ‘Substandard performance and disciplinary 
matters’, outlines the rights of appeal to the Commission for relevant employees and there was no dispute and I find that 
Ms Heppolette is a relevant employee for the purposes of these proceedings and that the terms of s78 of the PSM Act applied 
to Ms Heppolette. 

112 In Geoffrey Johnston v Ron Mance, Acting Director General of Department of Education (op cit) at 1557 Kenner C discussed 
the approach which should be taken by the Commission with respect to a referral under s78(2) of the PSM Act.  Kenner C 
stated the following: 

“Whilst s 78(2) does not refer to an “appeal” to the Commission, it seems plain enough from the language in the section 
as a whole, that it is concerned with challenges to a decision taken by the employer in relation to which the employee is 
“aggrieved”.  Reference to “aggrieved” is made in s 78(1)(b) dealing with appeals to the Public Service Appeal Board, 
and also in ss 78(2)(b), (3) and (4) dealing with referrals to the Commission.  In my opinion, given the nature of the 
proceeding contemplated by s 78 of the PSMA, a matter referred to the Commission pursuant to s 78(2) by an aggrieved 
employee from one of the nominated decisions, is to be dealt with in the same manner as a matter referred under s 78(1) 
of the PSMA.  That is, I do not consider that such a proceeding ought to be regarded as an “appeal” in the strict sense, as 
that issue was discussed by the Full Bench in Milentis.  Nor is it the case in my opinion, that the Commission is limited to 
determining only the reasonableness of the employer’s decision. 
In other words, depending upon the nature of the challenge to the decision under review, such a proceeding may involve 
the Commission re-hearing the matter afresh or it may only be necessary to consider the decision taken by the employer 
“on such record of the proceedings below as comes up to it, supplemented or not by evidence”: Ormsby.  It would seem to 
be the case therefore, that consistent with the reasoning of the Full Bench in Milentis, the decision of the employer is not 
to be totally disregarded in the Commission hearing and determining the matter. 
Furthermore, it also seems to me that if the referral to the Commission pursuant to s 78(2) of the PSMA involves an 
allegation of harsh, oppressive or unfair dismissal, then, consistent with the referral of such a matter to the Commission 
pursuant to s 44 of the Act, s 23A should apply to such matters in terms of the relief to be granted.  Such a matter, 
although referred to the Commission under s 78(2) of the PSMA, would nonetheless constitute “a claim of harsh, 
oppressive or unfair dismissal” for the purposes of s 23A of the Act and any relief to be granted.  In my opinion, it would 
be incongruous if this were not to be the case, as claimants commencing proceedings under ss 29(1)(b)(i) and 44 would be 
entitled and limited to the remedies under s 23A if successful, whereas those under s 78(2) of the PSMA would not be so 
limited, for example, as to matters of compensation for loss and injury.  Given the scheme of the Act in relation to such 
matters, I do not think parliament could have intended such an outcome.  Different considerations may apply of course in 
cases where it is alleged that a dismissal was unlawful, for example, on the grounds of a failure by the employer to 
comply with a mandatory statutory requirement. 
… 
Therefore, matters referred to the Commission pursuant to s 78(2) of the PSMA are not restricted to consideration by the 
Commission of the reasonableness of the employer's conduct, but the Commission may review the employer's decision de 
novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for the employer's 
decision if that is appropriate.” 
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113 I respectfully agree with the reasoning of Kenner C and find that in this instance, given the nature of this appeal, the 
Commission can review the respondent’s decision to terminate Ms Heppolette as a hearing de novo. 

114 Section 79(3) of the PSM Act reads as follows: 
“(3) Subject to subsections (4), (5) and (6), an employing authority may, in respect of one of its employees whose 

performance is in the opinion of the employing authority substandard for the purposes of this section — 
(a) withhold for such period as the employing authority thinks fit an increment of remuneration otherwise 

payable to that employee; 
(b) reduce the level of classification of that employee; or 
(c) terminate the employment in the Public Sector of that employee.” 

and s79(5) of the PSM Act reads as follows: 
“(5) If an employee does not admit to his or her employing authority that his or her performance is substandard for 

the purposes of this section, that employing authority shall, before forming the opinion that the performance of 
the employee is substandard for those purposes, cause an investigation to be held into whether or not the 
performance of the employee is substandard.” 

115 As the rights, duties and obligations between employers and employees in the public sector are governed by statute, where it is 
established that mandatory statutory requirements have not been met, steps taken and decisions arrived at may well be held to 
be ultra vires and invalid (see Re Kenner; Ex-Parte Minister for Education [2003] WASCA 37 at para 24 per Olsson AUJ 
[Parker and Templeman JJ agreeing] and also Civil Service Association of WA Incorporated v Director General, Department 
of Consumer and Employment Protection [2002] 82 WAIG 952). 

116 In Public Employment Industrial Relations Authority v Ors v Public Service Association of New South Wales (re Scorzelli and 
Ors) (1993) 49 IR 169 at 184 the issue of the requirement to adhere to mandatory provisions contained in statutes and 
regulations covering the Public Sector was canvassed.  In this decision, the Full Court concluded: 

“In our opinion the requirement of cl 27(2) to provide particulars is mandatory having regard to the purpose and nature of 
the whole scheme; that scheme reflects the seriousness of the subject matter of disciplinary action and its consequences 
The structure of the process afforded by the PSM Act and Regulation, namely, the division of the process into a 
preliminary inquiry (before or after a charge is made), the provision of a report of the results of the inquiry and, if it is 
decided to proceed further with the inquiry, the notification to the officer in writing of the charge (or any amended or 
further charge) AND the particulars thereof AND a copy of the report BEFORE proceeding further with the inquiry make 
it abundantly clear that it is fundamental and a condition precedent to subsequent action that the prior procedures be 
scrupulously observed. Indeed it may be considered that the legislative scheme is overly detailed and intricate. But that 
simply confirms the importance which the legislation attaches to the subject matter. The scheme is obviously designed to 
ensure that the officer concerned is given every opportunity of answering any allegations and/or charges made and that 
they are thoroughly investigated. For those purposes to be fulfilled it is necessary for the officer to be fully aware of the 
precise charge and its component particulars so that the officer may properly defend or answer them. In our opinion, the 
legislative scheme offers a more streamlined, less legalistic, procedure than that which obtained under the Public Service 
Act 1979, but it cannot be construed as imposing no, or only a partial, duty to comply with its requirements, breach of 
which could result in a slipshod, "cavalier" ((sic) to use Hunt J's adjective in Etherton v Public Service Board [1983] 2 
NSWLR 297; 6 IR 323 attitude to procedure.” 

117 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing Ms Heppolette as outlined by the Industrial Appeal Court in Undercliffe 
Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch 
(1985) 65 WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  
Whether the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly 
against Ms Heppolette as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the 
meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an 
employment contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of 
Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz 
(op cit), Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one 
element that needs to be considered when determining whether a dismissal was harsh or unjust. 

118 I have considered the evidence given in these proceedings and reviewed the substantial amount of documentation tendered at 
the hearing.  On the evidence before me it is my view and I find that the decision made by the respondent to terminate 
Ms Heppolette based on her performance at PSHS during her PIP was unfair for a number of reasons. 

119 Paragraph 2 sets out the background to this application and Ms Heppolette’s employment history as a teacher. 
120 I find that Ms Heppolette is a well qualified teacher who has had an extensive career teaching in both Western Australia and 

India.  I find that at the end of 2002 Ms Heppolette attained permanent status whilst at MSHS after having her performance 
reviewed and assessed and it appears she taught without incident during 2003 at HSHS. 

121 It was not in dispute and I find that when Ms Heppolette commenced teaching on a full time basis at PSHS she initially taught 
one year 12 Senior English class, one year 11 TEE English class, and a year 8, 9 and 10 English class and in May 2004 
Ms Heppolette ceased teaching her year 12 senior English class and was allocated to teach an additional year 8 English class. 
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122 It is clear that substantial issues with respect to Ms Heppolette’s performance came to the attention of Ms Heppolette’s line 
managers soon after she commenced employment at PSHS in 2004. 

123 I find on the evidence that from the commencement of 2004 Ms Heppolette experienced difficulties teaching her year 12 class 
as it was not in dispute that in the first two weeks of Term 1, 2004 some of Ms Heppolette’s senior students claimed that they 
had difficulty comprehending her instructions.  As a result of these complaints some students requested that they be shifted 
from Ms Heppolette’s class and Ms Mony de Kerloy transferred these students to another class without consulting 
Ms Heppolette.  Even though I accept that teachers are not always consulted when a student requests a change of class at PSHS 
and Ms Cody liaised with Ms Heppolette at the time to assist her to communicate more effectively with her year 12 students, 
which appeared to be the main cause of the students’ problems with Ms Heppolette, I find that the unilateral removal of some 
students from Ms Heppolette’s year 12 class within the first two weeks of school could well have had a negative impact on 
Ms Heppolette’s standing with her students and as a result could have undermined her ability to teach this class.  In any event 
however Ms Heppolette ceased teaching this class in May 2004 and even though this was unfortunate in my view there was 
ample evidence confirming that students in this class were experiencing a range of difficulties during the period that 
Ms Heppolette taught these students (see Exhibit R2/RC6, 18, 19-28, 37, 35, 39-41, 47-49, 51-53, 55 and 64). 

124 I find that when it became clear to Ms Cody that Ms Heppolette was also experiencing difficulties teaching her other classes 
Mr Morris was appointed to be her mentor teacher to assist her on a 0.1 basis, which allowed Mr Morris to review two to three 
of Ms Heppolette’s classes each week which is a considerable amount of time and give Ms Heppolette feedback about how she 
could improve her performance.  I find that Mr Morris gave Ms Heppolette regular feedback in Term 1 and Term 2, 2004 
about how she could better manage her students and teach effectively and I find that as Mr Morris is a highly experienced and 
capable senior teacher he was in a position to give Ms Heppolette a substantial amount of useful feedback about how she could 
improve her teaching and classroom management even though Mr Morris concentrated in the main on assisting Ms Heppolette 
with her year 8 class due to timetable constraints (see Exhibit A3/A114-123).  Whilst this may have been unfortunate for 
Ms Heppolette as I accept that this was a class where she was experiencing the least difficulty, notwithstanding this there was 
evidence that Mr Morris gave Ms Heppolette strategies for lesson preparation, planning and delivery for her other classes (see 
report June 2004 Exhibit A3/A118-121). 

125 I find that after a substantial amount of time, support and feedback was given to Ms Heppolette by Mr Morris and Ms Cody 
during Semester 1, 2004 Ms Heppolette’s performance had not improved to the required standard.  I accept that 
Ms Heppolette’s line managers then decided that Ms Heppolette should be removed from PSHS’s standard performance 
management process and be placed on a PIP.  Even though Ms Baillie believed that Ms Heppolette was teaching her year 11 
class effectively during this period it is clear that she was unaware of the range of concerns raised with Ms Cody from students 
in this class or of the difficulties being experienced by Ms Heppolette in her other classes (see Exhibit R2/RC29, 34-38, 54 and 
62-63). 

126 Ms Heppolette’s PIP was based on the following: 
“Annmarie stated that the following areas would form the basis of the Performance Improvement Plan: 

1 Classroom Management Skills 
2 Assessing and Reporting Student Outcomes 
3 Teaching Skills 
4 Planning and Preparation 

and that satisfactory performance in each of the areas identified above is: 
1 Behaviour Management practices are effective and documentation of student misbehaviour is 

consistent with the school’s BMIS policy. 
2 Student outcomes are assessed comprehensively and they are given regular and adequate feedback on 

their progress. 
3 Students understand instructions given. 
4 Students’ interests and needs are reflected in learning program.” 

(extract from Exhibit R2/RC105) 
127 As I accept the evidence of Ms Cody and Ms Mony de Kerloy, which is supported by a substantial amount of documentary 

evidence, I find that when the PIP process commenced Ms Heppolette was experiencing difficulties in a range of areas 
including behaviour management, assessment of student work, clarity of instructions and using appropriate learning strategies.  
I also find that despite being aware of the PSHS BMIS strategy Ms Heppolette failed to regularly use the steps required under 
this process and in my view this failure contributed to some of the difficulties Ms Heppolette was experiencing managing her 
students and I also reject Ms Heppolette’s claim that she was denied access to the buddy system given my views on witness 
credit.  In the circumstances I accept that the areas of concern identified on Ms Heppolette’s PIP were appropriate. 

128 It is not in dispute that Ms Heppolette’s PIP commenced on 30 June 2004 and ceased on 11 August 2004, which was the 
minimum period of 20 days as provided for in the Policy, and one review meeting was held on 20 August 2004 which was 
attended by Ms Mary Franklin and Mr Chris Sharpe from the union, Ms Mony de Kerloy, Ms Cody, Ms Heppolette and 
Ms Sheryl Holmes, a secretary.  It was also not in dispute that Ms Cody reviewed two of Ms Heppolette’s lessons, Ms Mony 
de Kerloy did not review any lessons although she was scheduled to do so, Mr Morris reviewed 10 lessons and no other 
teacher/line manager at PSHS reviewed any of Ms Heppolette’s lessons during the PIP. 
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129 It appears that on or about 20 August 2004 after considering Ms Heppolette’s progress during the PIP that Ms Mony de Kerloy 
and Ms Cody determined that Ms Heppolette’s performance remained substandard and on 30 August 2004 Ms Heppolette was 
formally advised that the issue of her substandard performance would be referred to the respondent for further action and 
correspondence to this effect was generated by PSHS. 

130 I find that Ms Heppolette was treated unfairly when some of the requirements of the Policy with respect to the handling of her 
PIP were not adhered to by her line managers and it is also my view that Ms Heppolette was denied access to a fair and 
reasonable process during the PIP even though Ms Mony de Kerloy took steps to ensure that PSHS complied with the Policy 
and sought advice from the District Office about how to manage Ms Heppolette’s PIP process. 

131 The Policy states that when a PIP is established it shall address identified areas of unsatisfactory performance and assist the 
employee to attain a satisfactory standard of performance (see Exhibit A4).  Page 5 of the Policy states that a PIP is to allow 
for the person subject to the PIP to have his or her performance monitored in a structured way and this person is to be provided 
with advice and assistance during the duration of the PIP and the Policy requires that an employee be given feedback about his 
or her progress during the PIP process (see Appendix 4.2 of the Policy which sets out a pro-forma document to assist in this 
regard).  I accept that the areas in which Ms Heppolette was expected to improve were realistic and relevant given the 
performance difficulties that Ms Heppolette had been experiencing at PSHS in Semester 1, 2004 however I find that the PIP 
put in place to assist Ms Heppolette to reach the required level of performance did not adequately specify realistic support, 
assistance and feedback so that Ms Heppolette could improve her performance within the specified timeframe as required 
under the respondent’s Policy.  There was also no specific provision in the PIP for Ms Heppolette to access professional 
development relevant to the areas of concern about her performance during the PIP and even though feedback was given to 
Ms Heppolette by Mr Morris and on one occasion by Ms Cody during the PIP about her progress and how she could improve 
her performance in general in my view this was insufficient to satisfy the requirement under the Policy that teachers should be 
provided with sufficient information and relevant support to reach the required level of performance during the PIP.  I also find 
that Ms Heppolette should have been assisted with arranging to review other relevant teachers’ lessons which could have been 
of benefit to her and in my view no effort was made by Ms Cody or Ms Mony de Kerloy to facilitate this assistance.  
Additionally, no review meeting was held with Ms Heppolette during the PIP to give her feedback about her progress to date 
which in my view would have been valuable to Ms Heppolette to ensure that she was aware of how she could meet the 
requirements of the PIP within the set timeframe. 

132 In my view Ms Heppolette was treated unfairly when Ms Baillie was not accepted to be her support person.  There is nothing 
in the Policy requiring that a support person teach the same year levels as the person undergoing a PIP and I am of the view 
that given Ms Baillie’s experience and her rapport with Ms Heppolette she could have helped Ms Heppolette to deal with some 
of her performance problems and how best to handle the requirements of her PIP.  Even though there was some discussion 
when the PIP was established that Ms Heppolette’s support person should teach upper and lower school subjects, because of 
the impasse about who should fill this role Ms Heppolette was denied access to and feedback from a support person thereby 
compromising Ms Heppolette’s right to appropriate feedback and support. 

133 The final decision about whether or not Ms Heppolette’s performance was substandard and whether or not insufficient 
improvements had been made by her with respect to her performance was made by Ms Cody and Ms Mony de Kerloy.  I am of 
the view that the small number of lessons viewed by Ms Cody (none were viewed by Ms Mony de Kerloy) was insufficient for 
Ms Cody and Ms Mony de Kerloy to categorically establish that Ms Heppolette’s performance was substandard and had not 
improved during the PIP process.  Ms Mony de Kerloy complained that it was Ms Heppolette’s responsibility to contact her to 
arrange a follow up lesson after she was unable to review one of Ms Heppolette’s lessons and she refused to review another 
lesson because Ms Heppolette did not submit the required lesson plan in advance of her lessons as required under her PIP.  The 
Policy requires that it is necessary that a teacher’s performance be properly evaluated before judgements are made about the 
performance standard of the teacher concerned and as only two lessons were reviewed by Ms Cody and none by Ms Mony de 
Kerloy it is my view that this was insufficient observation and monitoring of Ms Heppolette’s performance in order to reach a 
realistic conclusion that Ms Heppolette had not made the required improvements and to give adequate feedback about how the 
required performance improvements could be made.  I accept that Mr Morris reviewed a number of Ms Heppolette’s lessons 
during the PIP process however he had no input in the determination of whether or not Ms Heppolette’s performance was 
satisfactory or had improved sufficient to warrant the extension of the PIP.  I also note that he was of the view that 
Ms Heppolette had made some improvements in some of the lessons that he observed during Ms Heppolette’s PIP (see Exhibit 
A3/A124-129 - Mr Morris’ lesson evaluations during PIP). 

134 I accept that from the commencement of Term 1, 2004 Ms Cody endeavoured to deal with the concerns raised about 
Ms Heppolette’s performance in a consultative and professional manner, and documentation prepared by Ms Cody about her 
dealings with Ms Heppolette during Term 1, 2004 in my view reflects this professional approach.  It is also clear however that 
tensions arose between Ms Heppolette and Ms Cody and this was reflected in the tone of some of Ms Cody’s correspondence 
to Ms Heppolette in Term 2, 2004 (see Exhibit R2/RC91, 92 and 97).  It was also clear that Ms Heppolette’s relationship with 
Ms Mony de Kerloy was deteriorating by May 2004.  As a result of these tensions Ms Heppolette lodged grievances against 
Ms Cody and Ms Mony de Kerloy and later Mr Benson.  I find that as tensions existed between Ms Heppolette and Ms Cody 
and Ms Mony de Kerloy by the end of Term 1, 2004 steps should have been taken to at least have an additional person 
reviewing Ms Heppolette’s performance during her PIP.  Even though it is my view that Ms Heppolette’s grievances mainly 
concerned the way in which Ms Cody and Ms Mony de Kerloy dealt with issues about Ms Heppolette’s performance, which in 
my view were legitimate interactions which were in the main professionally handled, and I accept that Mr Benson dealt with 
these grievances, it is my view that once grievances were lodged by Ms Heppolette against the line managers who were 
handling her PIP then steps should have been taken by Mr Benson to ensure that either an additional person was put in place to 
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assess Ms Heppolette during her PIP or Ms Cody should have been replaced as the main person dealing with and assessing 
Ms Heppolette during her PIP.  As this did not occur I find that the PIP process was therefore tainted. 

135 It is my view that Ms Heppolette should have had her PIP extended after she demonstrated some improvements in her 
performance, as confirmed by the feedback given to Ms Heppolette by Mr Morris during the PIP, as the Policy provides for a 
PIP to be extended when a teacher’s performance improves. 

136 Given the above deficiencies in the way in which Ms Heppolette’s PIP was conducted, the lack of access to an impartial 
overview of the process and the lack of relevant and sufficient professional development, feedback and review given to 
Ms Heppolette I find that she was not given a fair opportunity to improve her performance and was not given a fair go all 
round with respect to the handling of her PIP.  Having reached this conclusion it is my view that it was not open to the 
respondent to continue the process of investigation which resulted in the respondent forming the view that Ms Heppolette 
should be terminated. 

137 If I am wrong in reaching this view, which I do not concede, I find that the investigation conducted by Mr Marshall into 
whether or not Ms Heppolette’s performance was unsatisfactory was inadequate.  It is my view that if Mr Marshall had 
undertaken a proper investigation of the application of the Policy and the requirements contained in the Policy he should have 
found that Ms Heppolette was denied the opportunity to have Ms Baillie as a support person, that Ms Heppolette’s PIP should 
have been extended on the basis that some performance improvements had been made by her and that Ms Heppolette’s PIP did 
not give her adequate support, feedback and access to professional development to assist her to meet the required performance 
standards.  I am also of the view that Mr Marshall erred when he interviewed Ms Cody and Ms Mony de Kerloy together as 
their comments and views about Ms Heppolette’s performance were critical to the outcome of the investigation and interviews 
about their conclusions about Ms Heppolette’s performance should have therefore been conducted separately. 

138 Having reached the conclusion that the respondent did not properly manage Ms Heppolette’s substandard performance process 
I am required to determine the appropriate remedy in this instance.  After carefully considering the evidence about 
Ms Heppolette’s performance throughout all of 2004 and since that time and when taking into account my views on witness 
credit I am not satisfied that in all of the circumstances Ms Heppolette should be reinstated to her former permanent position 
with the respondent or transferred to a new school to be given another opportunity to demonstrate satisfactory performance as a 
teacher. 

139 I am aware that Ms Heppolette has had an extensive career in teaching and she is a well qualified teacher.  Given this 
background it is surprising that Ms Heppolette has experienced ongoing and significant difficulties with her teaching and 
classroom management from 2004 onwards.  I have already found that Ms Heppolette experienced a range of difficulties 
teaching her classes in 2004 in the lead up to her PIP and I am of the view that these problems were not rectified during her 
PIP and thereafter when she had full-time assistance from Ms Bertei.  Ms Heppolette was given a substantial amount of 
feedback throughout 2004 about how to improve her classroom management and teaching skills by Ms Cody and Mr Morris 
and Mr Morris noted that notwithstanding this support Ms Heppolette continued to experience difficulties with behaviour 
management, lesson structure, teaching skills, active listening and setting deadlines for students as confirmed in his interview 
with Mr Marshall (see Exhibit A3/B91).  Additionally, Ms Bertei reviewed all of Ms Heppolette’s lessons in the period after 
Ms Heppolette’s PIP was completed until the end of 2004 and gave Ms Heppolette ongoing feedback and advice about how 
she could improve her teaching and she identified a substantial range of areas where Ms Heppolette continued to experience 
difficulties during Terms 3 and 4, 2004 (see Exhibit A3/B104-109 – interview with Mr Marshall). 

140 I find that Ms Heppolette continued to experience difficulties in 2005 and 2006 in meeting the basic requirements of a teacher 
even though she received a substantial and inordinate amount of support, feedback and assistance during 2004 to improve her 
performance.  As I accept the evidence of Mr Nunn and Ms Freeman without reservation I find on the evidence that 
Ms Heppolette experienced performance difficulties during 2005 and 2006 when she taught at KSHS and BCC and I find that 
these problems were similar to the difficulties she experienced whilst teaching at PSHS.  I have no reason to doubt 
Ms Freeman’s assessment that Ms Heppolette’s performance was very unsatisfactory and not up to the required standard 
expected of a teacher when she taught at KSHS in Term 1, 2005 and that problems such as clarity of instruction and managing 
students were apparent from the commencement of the 2005 school year.  I also accept Mr Nunn’s claim that if Ms Heppolette 
continued to be employed at BCC a further PIP could be instituted against her as Ms Heppolette’s classroom management and 
teaching and learning skills were not up to the level required of a beginning teacher.  In reaching this view I note Mr Nunn’s 
evidence that Ms Heppolette was given assistance to improve her performance such as viewing demonstration lessons and I am 
of the view that Ms Heppolette had a fresh opportunity at BCC to demonstrate her abilities as a successful teacher but was 
unable to meet this challenge. 

141 I reject the applicant’s complaint that Ms Heppolette was denied procedural fairness on the basis that she was not given an 
opportunity to respond to the performance difficulties the respondent maintained she experienced at KSHS and BCC.  Even 
though the specific details of the difficulties Ms Heppolette experienced whilst teaching at these schools and relevant exhibits 
were not put to Ms Heppolette during cross-examination Ms Heppolette was given an opportunity to give evidence about 
whether or not she was experiencing performance problems at these schools in both examination-in-chief and cross-
examination and when asked if performance issues had been raised with her whilst teaching at these schools she denied that 
any concerns had been raised with her about her performance.  As I prefer the evidence of Ms Freeman and Mr Nunn to that of 
Ms Heppolette’s evidence with respect to Ms Heppolette’s performance I reject Ms Heppolette’s claims that no performance 
issues were raised with her when she taught at KSHS and BCC.  Furthermore, the applicant did not request the opportunity to 
recall Ms Heppolette after Ms Freeman and Mr Nunn gave their evidence to refute the evidence they gave about 
Ms Heppolette’s performance. 
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142 When applying the authorities relevant to a claim of unfair dismissal and when taking into account the Commission’s powers 
to review a decision to terminate an employee as a hearing de novo I find that since 2004 onwards Ms Heppolette has not been 
performing at the level required and expected of a teacher within the Western Australian government school system 
notwithstanding substantial ongoing support, assistance and feedback being given to her about how her performance could and 
should improve.  Even though the respondent is the major employer of teachers in Western Australia in all of the 
circumstances I find that the applicant’s claim that Ms Heppolette was unfairly terminated is without merit and should be 
dismissed. 

143 An order will now issue dismissing the application. 

 
 

2007 WAIRC 00021 
A DISPUTE REGARDING ALLEGED UNFAIR DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF W.A.(INCORPORATED) 

APPLICANT 
-v- 
PAUL ALBERT, DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 19 JANUARY 2007 
FILE NO/S CR 83 OF 2005 
CITATION NO. 2007 WAIRC 00021 
 

Result Dismissed 
 

Order 
HAVING HEARD Mr S Millman of counsel on behalf of the applicant and Ms R Hartley of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number Dates Matter Result 

Director General, 
Department of 
Health, as delegate 
of the Minister for 
Health 

The Automotive, 
Food, Metals, 
Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch, 
Communications, 
Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and 
Allied Workers 
Union 

Scott C C 92/2006 2/11/2006 
 

Dispute regarding 
work bans 

Referred 
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Parties Commissioner Conference 

Number Dates Matter Result 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of 
the Minister for 
Health as the 
Metropolitan Health 
Service at North 
Metropolitan Area 
Health Service 

Scott C PSAC 
16/2006 

23/06/2006 
 

Dispute regarding 
the performance 
management of a 
union member 

Concluded 

Independent 
Education Union of 
Western Australia, 
Union of 
Employees 

Penny Street, 
Chairperson of 
Council, 
Rockingham 
Montessori School 

Scott C C 90/2006 N/A 
 

Dispute regarding 
termination of 
employment of 
union member 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Health Department 
of W.A 

Scott C C 2/2007 16/01/2007 
 

Dispute regarding 
termination of 
employment of 
union member. 

Concluded 

The State School 
Teachers' Union of 
W.A.(Incorporated) 

The Director 
General, 
Department of 
Education and 
Training 

Harrison C C 47/2006 28/04/2006 
 

Dispute regarding 
employment 
position issues of 
union member 

Discontinued 

The State School 
Teachers' Union of 
W.A.(Incorporated) 

Paul Albert, 
Director General, 
Department of 
Education and 
Training 

Harrison C C 83/2005 1/06/2005 
21/06/2005 
1/07/2005 
 

A Dispute regarding 
alleged unfair 
dismissal 

Referred 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police 

Scott C PSAC 
29/2006 

N/A 
 

Dispute regarding 
provisions of the 
Enterprise 
Agreement not being 
complied with. 

Concluded 

The Western 
Australian Police 
Union of Workers 

Commissioner of 
Police, Western 
Australian Police 

Scott C PSAC 
32/2005 

4/08/2005 
13/11/2006 
 

Dispute regarding 
accommodation for 
union members 

Concluded 

 

CORRECTIONS— 

2007 WAIRC 00044 

AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD 
NO 10 OF 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 

-v- 

DIRECT ENGINEERING SERVICES PTY LTD, KELVIN INDUSTRIES PTY LIMITED, 
HONEYWELL PTY LIMITED 

RESPONDENTS 

CORAM COMMISSIONER S J KENNER 

DATE WEDNESDAY, 13 DECEMBER 2006 

FILE NO. APPL 81 OF 2006 

CITATION NO. 2007 WAIRC 00044 
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Result Correction order issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Correction Order 

Whereas an error occurred in the Order issued in this matter, the Commission, in order to correct the error and pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders –  

That the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No 10 of 1979 be varied in 
accordance with the following schedule and that such variation shall have effect from the first pay period on or after the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00061 
HEALTH SERVICE UNION METROPOLITAN HEALTH SERVICE MULTISYSTEMICTHERAPY PROGRAM 

AGREEMENT 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE MINISTER FOR HEALTH INCORPORATED AS THE BOARD OF THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 

APPLICANT 

-v- 

HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 

CORAM COMMISSIONER P E SCOTT 

 PUBLIC SERVICE ARBITRATOR 

DATE MONDAY, 5 FEBRUARY 2007 

FILE NO/S PSAAG 11 OF 2005 

CITATION NO. 2007 WAIRC 00061 
 

Result Correction Order Issued 
 

Correction Order 

WHEREAS an error occurred in the Order issued on the 1st day of June 2005 in application PSAAG 11 of 2005, 

NOW THEREFORE the Public Service Arbitrator, in order to correct this error and pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Order be corrected in paragraph 2 by removing the words “and shall replace the Health Services Union – 
Department of Health – Health Service Salaried Officers State Industrial Agreement 2004 (No. PSA AG 4 of 2004)”. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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2007 WAIRC 00041 
LIFT INDUSTRY (ELECTRICAL AND METAL TRADES) AWARD 1973 NO. 9 OF 1973 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 
-v- 
OTIS ELEVATOR CO PTY LTD, SCHINDLER LIFTS AUSTRALIA PTY LTD, KONE 
ELEVATORS PTY LIMITED 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO. APPL 86 OF 2006 
CITATION NO. 2007 WAIRC 00041 
 

Result Correction order issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Correction Order 

Whereas an error occurred in the Order issued in this matter, the Commission, in order to correct the error and pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders –  

That the Lift Industry (Electrical and Metal Trades) Award 1973 be varied in accordance with the following schedule and 
that such variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00042 

METAL TRADES (GENERAL) AWARD 1966 NO. 13 OF 1965 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

APPLICANT 

-v- 

DARDANUP BUTCHERING COMPANY, ANODISERS W.A., GREEN E.G. & SONS PTY LTD 

RESPONDENTS 

CORAM COMMISSIONER S J KENNER 

DATE WEDNESDAY, 13 DECEMBER 2006 

FILE NO. APPL 82 OF 2006 

CITATION NO. 2007 WAIRC 00042 



278                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

 

Result Correction order issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms J Price as agent 
 

Correction Order 
Whereas an error occurred in the Order issued in this matter, the Commission, in order to correct the error and pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders –  

That the Metal Trades (General) Award 1966 be varied in accordance with the following schedule and that such variation 
shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

PRACTICE NOTES— 

2007 WAIRC 00103 

TIME LIMITS – WRITTEN AND ORAL SUBMISSIONS TO THE FULL BENCH 

PRACTICE NOTE 1 of 2007 

8 February 2007 

1. Practice Note 1 of 2001 is revoked. 

2. Subject to paragraph [3], in any appeal or other matter listed to be heard by the Full Bench, unless it is directed 
otherwise:- 

(a) Three (3) copies of a written outline of submissions is to be filed by the appellant/applicant and served upon 
the respondent and any intervener or objector four (4) working days before the date and time listed for the 
hearing. 

(b) Three (3) copies of a written outline of submissions is to be filed by the respondent and any intervener or 
objector and served upon the appellant/applicant two (2) working days before the date and time listed for the 
hearing. 

(c) At the same time as their written outline of submissions is filed, each party, intervener or objector shall file and 
serve a list of the legislation and authorities they rely upon.  The list should mark with an asterisk any 
authorities or legislation which the party, intervener or objector intends to read from at the hearing of the 
appeal.  If this sub-paragraph is complied with then parties do not need to bring copies of the authorities or 
legislation on the list to the hearing. 

3. The Full Bench may, in any appeal or application to it, direct that any unrepresented party need not comply with this 
Practice Note in whole or in part, if in all the circumstances it considers it appropriate to do so. 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2007 WAIRC 00058 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MALCOLM STANLEY LANE 
APPLICANT 

-v- 
MR M.WEIDERMANN T/A GUARDIAN INDUSTRIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE FRIDAY, 2 FEBRUARY 2007 
FILE NO/S U 420 OF 2006 
CITATION NO. 2007 WAIRC 00058 
 

Result Order for discovery issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Ms M Ivanovski (of counsel) 
 

Order 

Having heard Mr Trainer as agent on behalf of the Applicant and Ms Ivanovski of counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, by consent, hereby orders — 

That the Respondent shall give to the Applicant by close of business Friday, 9 February 2007, discovery of – 

(a) all records of telephone calls made on 29 May 2006 from all telephones including facsimile telephones at the 
Respondent's showroom at Rockingham, factory at Pickard Avenue, Rockingham and premises in Redcliffe; 

(b) all records of telephone calls made on 29 May 2006 from Martin Wiedermann's home telephone and mobile 
telephone; and 

(c) a reasonable sample of sales contracts and attaching documents. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Parliamentary 
Employees 
General 
Agreement 2006  
PSAAG 1/2007 

8/02/2007 The Civil Service 
Association of 
Western Australia 
Incorporated 

Media, Entertainment 
and Arts Alliance 
Western Australian 
Branch and Others 

Commissioner P E 
Scott 

Agreement 
Registered 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 6/2006 
PSA 7/2006 
PSA 8/2006 
PSA 9/2006 

Campbell Angus 
Michell; David 
Lobo; Andrejs 
Ozolnieks; Keith 
William  Darley 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under 
section 7 of the 
Hospital and Health 
Services Act 1927 
as the WA Country 
Health Service.; 
Director 

Scott C Granted 1/02/2007 

PSA 15/2006 Rachel Jane 
Wright 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the WA 
Country Health 
Service 

Scott C Reclassification 
Appeal 
Dismissed 

Not Applicable 

 

 
 




