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Nil 

1 WHEELER J:  I have had the advantage of reading in draft the reasons for decision of Le Miere J.  I agree with those 
reasons and have nothing to add. 

2 PULLIN J:  I agree with Le Miere J. 
3 LE MIERE J:  The appellant appeals under s 90 of the Industrial Relations Act 1979 (WA) ("the Act") from the decision 

of the Full Bench of the Western Australian Industrial Relations Commission in which the Full Bench allowed the 
appellant's appeal from a decision of a Commission constituted by a Commissioner.  The order of the Commission was 
made on the application of the respondent who claimed that she had been harshly, oppressively or unfairly dismissed from 
her employment by the appellant and that she had not been allowed by the appellant a benefit to which she was entitled 
under her contract of employment.  The Commission declared that the respondent was unfairly dismissed by the appellant 
and that reinstatement was impracticable and ordered the appellant to pay the respondent denied contractual benefits of 
four years' salary at the rate of $79,774.00 per annum, six weeks' salary, being $10,228.38 as paid maternity leave, 
22.806 calendar days' pay as accrued long service leave and expenses for removals, accommodation and travel.  The Full 
Bench allowed the appellant's appeal against the decision of the Commission, set aside the orders that the appellant pay to 
the respondent four years' salary at the rate of $79,774.00 per annum and ordered that the appellant pay the respondent 
instead the sum of $130,956.00.  The appellant now appeals against the order of the Full Bench that the appellant pay 
$130,956.00 to the respondent. 

The respondent's employment 
4  The appellant conducts a Catholic school in Port Hedland.  The respondent was employed by the appellant as 

head of primary at the school.  In 2004 the appellant decided to restructure the school by closing the secondary school and 
consolidating the school at the primary school.  The position of Head of Primary was to be abolished and replaced by two 
Assistant Principal positions.  The appellant offered the respondent the position of Assistant Principal at a lower salary 
than that applying to her previous position.  The respondent declined the position of Assistant Principal and maintained 
that she was employed under a fixed term contract in the position of Head of Primary.  The appellant attempted to 
persuade the respondent to accept the position of Assistant Principal, cancelled a removalist the respondent had arranged 
to remove her belongings to Perth and told her, her salary would be adjusted, effective 1 January 2005, and that if she did 
not accept the position of Assistant Principal she would fulfil a position as a classroom teacher.  In December 2004 the 
appellant wrote to the respondent stating that it had concluded that the respondent had resolved to abandon her 
employment.  The respondent returned to Perth in December 2004. 

Respondent makes claim to Commission 
5  The respondent initiated proceedings in the Commission claiming that she had been unfairly dismissed by the 

appellant and claiming that she had not been allowed by the appellant a benefit under her contract of employment.  The 
appellant argued that it was entitled to make the position of Head of Primary redundant and that it had not unfairly 
dismissed the respondent nor denied her a benefit to which she was entitled under her contract of employment. 

6  Commissioner Scott made the following findings.  The respondent had a fixed term contract that entitled her to 
continue employment with the appellant as Head of Primary until 31 December 2009.  The appellant's conduct towards 
the respondent constituted "hounding of [her] to accept the lesser position notwithstanding that she was unequivocal in 
her rejection of that position, and was entitled to do so".  The appellant had unfairly dismissed the respondent.  The 
appellant had breached the contract of employment and accordingly the respondent was not allowed by the appellant a 
benefit under the contract of employment.  The respondent was entitled to the benefit of the remuneration attached to the 
unexpired portion of her fixed term contract, that is salary at the rate of $79,774 per annum until 31 December 2009 
subject to a deduction in respect of the period relating to the birth of the respondent's third child.  It was likely that the 
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respondent would have taken 12 months' maternity leave in respect of her third child.  Accordingly, the respondent would 
not have been paid her salary for that period and would have received instead six weeks' pay in accordance with the 
appellant's paid maternity leave policy. 

7  The Commission declared that the respondent was unfairly dismissed and that reinstatement was impracticable 
but that any claim for compensation or loss in respect of salary, if established, would be "double counting" and the 
respondent did not seek that.  The Commission ordered the appellant to pay to the respondent contractual benefits that she 
had not been allowed including four years' salary at the rate of $79,774.00 per annum and six weeks' salary of $10,228.38 
as paid maternity leave. 

Appeal to Full Bench 
8  The appellant appealed from the decision of the Commission to the Full Bench on seven grounds.  The Full Bench 

allowed the appeal on grounds 6 and 7 and found that the other grounds had not been made out.  Grounds 6 and 7 attacked 
the amount that was awarded to the respondent with respect to her denial of contractual benefits claim for a loss of salary.  
Acting President Ritter, with whom the other members of the Full Bench agreed, found that the appeal should be allowed 
for the reasons set out in par 100 of his reasons: 

"In this case the Commission was assessing a denial of contractual benefits, or damages, claim with 
respect to a fixed term contract of employment that spanned the period 2002 to 2009.  The contract was 
wrongfully terminated at the end of 2004.  The hearing before the Commission was concluded on 10 June 
2005.  Therefore the period over which the contract should have run, if it did so according to its terms, 
spanned the period both before the hearing and in the future until 2009.  The assessment exercise by the 
Commission therefore involved both looking backwards as to what had occurred to date and looking 
forwards as to what might happen until the end of 2009.  With respect to an assessment of damages 
suffered prior to the hearing, the Commission should have had regard to whether the respondent had 
mitigated her loss.  (See for example Perth Finishing College at 2313, and see generally regarding 
mitigation the Sealanes decision referred to above).  With respect to the assessment of what might happen 
in the future, the Commission should have taken into account the likelihood of other employment and 
other damages reducing contingencies, within the remaining contractual period.  The Commission did not 
engage in this exercise and accordingly the appeal should be upheld." 

9  Counsel for the respondent had submitted that if the Full Bench upheld the appeal it should remit the matter to the 
Commission for further hearing and determination on the ground that it would be appropriate for the Commission to 
receive additional evidence as to what occurred subsequent to the hearing before the Commission.  The Full Bench 
rejected that submission.  The Acting President held that it would not be appropriate to remit the matter to the 
Commission at first instance on the basis submitted by counsel for the respondent.  The Commission at first instance was 
obliged to assess the denial of contractual benefits claim on the basis of the evidence before it.  The fact that the 
Commission had erred in its approach to this assessment did not mean that the respondent should have the opportunity of 
providing updated evidence to the Commission.  The Acting President held that the Full Bench ought not remit the case to 
the Commission at first instance but itself assess the quantum of the claim because the Full Bench was in as good a 
position as the Commission at first instance to make an assessment of the denial of contractual benefits claim on the basis 
of the evidence which had been given. 

10  In considering the quantum of the denial of contractual benefits claim, at the request of the parties, the Acting 
President considered the written submissions made to the Commission at first instance on this issue.  The Acting 
President said that those submissions did not address the quantification of the denial of contractual benefits as they should 
have by taking into account whether the respondent had mitigated her loss and future contingencies such as her prospects 
for alternative employment.  The Full Bench issued an order requiring the parties to file submissions in respect of the 
assessment of quantum by the Full Bench in accordance with the Full Bench's reasons for decision.  The Acting President 
said that if any party contended that in lieu of written submissions a further hearing should be convened then they might 
make that submission in writing. 

Full Bench supplementary reasons for decision 
11  Both parties filed written submissions addressing the quantification of the denial of contractual benefits claim.  

Neither party submitted or requested that a further hearing should be convened. 
12  The respondent filed written submissions on 30 August 2006.  The respondent submitted that as a result of the 

treatment of the respondent by the appellant the respondent "may have to find employment in another independent system 
or the state system and is more likely to have to revert to teaching and then climb her way back up the promotional tree".  
The respondent submitted: 

"If [the respondent] was to go back as a teacher then as at 7th July 2005 as a Step 13 teacher she would 
have been entitled to a salary of $47035 pa (exhibit R4, as updated). 
Therefore the loss if one assumes [the respondent] will be able to obtain a teaching position from 2006, 
based on salary will be $32739 pa." 

Exhibit R4 was the Independent Schools' Teachers' Award 1976 as varied ("the Award"). 
13  The appellant filed submissions on 4 September 2006.  The appellant submitted that it was more likely than not 

that the respondent would have obtained employment within a period of one to three months from applying for work and 
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that such appointment would be at least at the level consistent with the experience of the respondent, namely $79,774 per 
annum.  That was the salary the respondent earned as Head of Primary at St Cecilia's excluding allowances.  The 
appellant submitted that "the damages of the respondent, i.e. her ability to earn income in the capacity she wished, would 
endure only for a period of between one to three months, being the equivalent of $6,647.00 to $19,941.00" and the 
appropriate award would be in that range.  The appellant did not refer to the respondent's submissions and did not address 
the salary that the respondent would or could earn as a teacher or the salary for a Step 13 teacher. 

14  There were no submissions in reply and no oral hearing subsequent to the written submissions. 
15  The Full Bench published supplementary reasons for decision on 26 September 2006.  The Full Bench accepted 

that as a result of the treatment meted to her by the appellant, damages should be assessed on the basis that she would not 
gain employment within the Catholic school system and she would have to revert to teaching in the public sector or in 
another independent school system.  The Full Bench found that although there was some prospect that the respondent may 
find work as Head of Primary or as a principal within four years, the respondent's loss should be assessed on the basis that 
she was likely to gain employment as a Step 13 teacher.  The Full Bench said that was because if the respondent finds a 
position in the public sector or in another independent system she may find it difficult to climb the ladder very quickly to 
earn greater remuneration than from a Step 13 teaching position.  The Full Bench concluded that the respondent's loss 
should be assessed as $32,739 per annum for four years, being a total of $130,956.  That amount is the difference between 
the salary the respondent was paid as Head of Primary and the salary she was likely to earn as a Step 13 teacher. 

Speaking to the minutes 
16  On 25 September 2006 the Full Bench issued a minute of proposed orders to give effect to its supplementary 

reasons. 
17  The appellant filed a minute of proposed order together with submissions entitled "Statement of Reasons as to 

Proposed Minute".  The minute provided that the appellant should pay to the respondent $84,096 in lieu of the sum of 
$130,956 specified in the Full Bench's minute.  The appellant submitted that "[t]he award rate is not the applicable rate for 
Step 13, but the higher rate set out in Enterprise Bargaining Agreement".  The appellant said that the Step 13 rate was the 
rate set out in Exhibit A40.  Exhibit A40 is a document prepared by the appellant and given to the respondent in 2004 to 
state the salary she would have received if she accepted the position of assistant principal at St Cecilia's.  It includes the 
statement that the salary for a four year trained teacher, Step 13, was $58,755.  Therefore, the appellant submitted, the 
respondent's loss based on the Step 13 rate should be $79,779 minus $58,755, namely $21,024 per annum.  The appellant 
submitted further that if the respondent was to start teaching again as a Step 13 teacher in a government school or other 
independent school the appropriate rate for the calculation is at least that of the rate in a government school and the 
equivalent of the Step 13 in the Catholic system is the 2.3 level in the government system.  The government rate is 
$58,755 – identical to the rate of the Western Australian Catholic Schools (Enterprise Bargaining) Agreement No 1 of 
2000 ("the EBA"). 

18  On 17 October the parties appeared before the Full Bench to speak to the matters contained in the minute of the 
Full Bench decision in accordance with s 35(3) of the Act.  Counsel for the appellant submitted that the amount accepted 
by the Full Bench as the salary for a Step 13 teacher at the relevant time was the award rate whereas the Full Bench 
should have taken the Step 13 salary to be the amount set out in Exhibit A40.  Counsel submitted alternatively that the 
loss should be assessed on the basis of "what would be a step 13 in the government system" and that that rate should be 
taken from the Government School Teachers and School Administrators Certified Agreement 2004 ("the GSTSA 
Agreement"). 

19  The Acting President delivered ex tempore reasons in which he decided that the Full Bench should make an order 
in the same terms as the minute of proposed order which was published by the Full Bench on 25 September 2006 and 
there was no requirement to vary the minute as applied for by the appellant.  The other two members of the Full Bench 
agreed with the Acting President. 

20  The Acting President said that the "speaking to the minute is not an opportunity for the bringing of fresh 
evidence".  The Acting President then referred to the supplementary reasons for decision of the Full Bench at par 15 
where the Full Bench concluded that the respondent's loss should be assessed as $32,739 per annum for four years being a 
total of $130,956, that amount being the difference between the salary the respondent was paid as Head of Primary and 
the salary of a Step 13 teacher.  The President continued as follows: 

"7. The figures which were used by the Full Bench in that paragraph, and in the balance of the 
supplementary reasons for decision were taken from the respondent's supplementary written 
submissions which were filed in August 2006; in particular, I refer to paragraphs [16] and [17].  
I note that those submissions and the figures referred to in those submissions were not 
challenged by the appellant at the time that those submissions were filed or subsequently prior 
to the supplementary reasons for decision being delivered. 

8. The reference to a step 13 teacher in that paragraph was to a step 13 under an award called the 
Independent School Teachers Award 1976 No R27 of 1976 and, in particular, the wages clause 
which is clause 14 of the award.  The figure provided in the submissions was said to be an 
updated figure.  This was referred to by the respondent in their written submissions, as I have 
mentioned, without objection by the appellant." 
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21  The Acting President referred to the appellant's contention that as of 9 December 2004 the Step 13 rate was 
$58,755 per annum as set out in Exhibit A40.  However, the exhibit makes reference to the salary which would be 
payable to a Step 13 or four year trained teacher within the Catholic education system.  The supplementary reasons of the 
Full Bench at par 15 indicated that the respondent would in the future be required to gain employment outside the 
Catholic education system, either with another independent school or as a government school teacher.  Therefore, the 
Acting President held that the first basis upon which the appellant sought to have the minute of proposed order varied was 
not valid. 

22  The Acting President then referred to the alternative submission of the appellant that the same rate ought to have 
been used by the Full Bench because the equivalent of the Step 13 in the Catholic system is the 2.3 level in the 
government system and the government rate is identical to the rate of the Catholic schools' EBA.  The Acting President 
said that from the appellant's written submissions prior to the speaking to the minutes, it was apparent that in this 
submission the appellant was making reference to the GSTSA Agreement.  The Acting President said that the difficulty 
with that submission was that the suggested rate for a government school was not in evidence.  Further, there was no 
evidence which would form the foundation for suggesting that level 2.3 in the government system is an equivalent for 
Step 13 in the independent school system and it was not then appropriate for any application to be made to the Full Bench 
to receive any additional or fresh evidence. 

This appeal 
23  The appellant appeals to this Court on two grounds.  The first ground is that the Full Bench erred in law in that it 

failed to apply the provisions of the EBA when assessing the amount to be paid to the respondent or alternatively failed to 
apply the provisions of the GSTSA Agreement to the respondent's prospects of future employment.  The second ground is 
that the appellant has been denied the right to be heard.  This was the primary ground argued by the appellant and I will 
consider it first. 

Ground 2 – Denial of right to be heard 
24  Ground 2 is: 

"2 The learned Full Bench erred by denying the appellant a right to be heard in that without there 
being any evidence before the Commission to that effect: 
2.1 The Full Bench accepted a submission from counsel for the respondent that the 

respondent 'will have to revert to teaching in the public sector or in another 
independent school system', when there was no evidence before the Commission to 
that effect. 

2.2 Declined then to take into account the appellant's submission as to the remuneration 
amount paid to a step 13 equivalent position in a government school being a school 
within the public sector. 

2.3 Alternatively, declined to receive any additional or fresh evidence as to the 
remuneration amount of a step 13 equivalent position in a government school. 

2.4 In relation to the conduct of the proceedings under 2.1, 2.2 and 2.3, the Full Bench 
at each step denied the appellant procedural fairness and the right to be heard." 

25  The starting point of the appellant's argument is the statement of the Full Bench at par 103 of its reasons for 
decision that the Full Bench "ought not remit the case to the Commission at first instance but itself assess the quantum of 
the claim" because the Full Bench is in as good a position as the Commission at first instance to make an assessment of 
the denial of contractual benefits claim on the basis of the evidence which has been given.  The appellant says, in effect, 
that the Full Bench there said that it would assess the quantum of the claim on the basis of the evidence given before the 
Commission at first instance.  The appellant then goes to par 15 of the Full Bench's supplementary reasons for decision.  
The Full Bench there said that it accepted the respondent's submission that as a result of treatment meted to her by the 
appellant damages should be assessed on the basis that she will have to revert to teaching in the public sector or in another 
independent school system.  The appellant submits that there was no evidence before the Commission to that effect. 

26  The respondent's submission to which the Full Bench referred was made in her written submissions as to 
appropriate orders filed on 23 August 2006.  The respondent there submitted that notwithstanding her outstanding 
qualities the Catholic education system had treated her in a cavalier fashion.  The respondent said that the treatment meted 
out to her by the appellant supports an inference that the Catholic education system's position was that the respondent 
should simply fall into line and accept whatever was offered to her.  That treatment was said to include the appellant's 
disingenuous suggestion that the respondent had abandoned her employment, its attempts to frustrate her in leaving Port 
Hedland and its failure to recognise an obligation to pay redundancy when the position of Head of Primary was made 
redundant.  The respondent submitted that those matters pointed to a system that was unlikely to be prepared to take the 
respondent back into that system because she had not toed the line and accepted the system's dictates. 

27  The finding of the Full Bench of which the appellant complains is that as a result of treatment meted to her by the 
appellant damages should be assessed on the basis that she will have to revert to teaching in the public sector or in another 
independent school system.  Scott C found that the way in which Mr Chinnock, the principal of the school, communicated 
with the respondent with respect to her accepting the position of assistant principal "constituted hounding of [the 
respondent] to accept the lesser position notwithstanding that she was unequivocal in her rejection of that position, and 
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was entitled to do so".  The Commission found that given the manner of dismissal and the conduct of Mr Chinnock in 
relation to it, there had not been a fair go all round. 

28  In its supplementary reasons for decision the Full Bench accepted the respondent's submission that the appellant 
treated her in a cavalier fashion.  The Full Bench observed that the Commission had found that the appellant, through the 
acts of Mr Chinnock and Mr Riley, hounded the respondent to accept the position.  These acts included the cancelling of 
the uplifting of the respondent's goods when it was her intention to leave town and a refusal by the appellant to pay the 
respondent a redundancy package in accordance with the EBA. 

29  The appellant does not contend that there was not evidence before the Commission upon which the Full Bench 
could make those findings.  The appellant's complaint is that there was no direct evidence, that is an assertion made by a 
witness giving testimony before the Commission that the respondent will have to revert to teaching in the public sector or 
in another independent school system in the future.  That is not necessary.  The Full Bench was entitled to find that the 
respondent will have to revert to teaching in the public sector or in another independent school system as an inference, or 
conclusion, drawn from its primary findings to which I have referred. 

30  The appellant next complains that the Full Bench declined to take into account the appellant's submission as to the 
remuneration amount paid to a Step 13 equivalent position in a government school being a school within the public 
sector.  The appellant says that the equivalent of the Step 13 in the Catholic system is the 2.3 level in the government 
system and the salary for a 2.3 level in the government system is that set out in the GSTSA Agreement, that is $58,755.  
Counsel for the appellant made that submission to the Full Bench at the speaking to the minutes.  As I have said, the 
Acting President said that the difficulty with that submission was that the suggested rate for a government school was not 
in evidence and there was no evidence which would form the foundation for suggesting that level 2.3 in the government 
system is an equivalent for Step 13 in the independent school system.  The Acting President was correct.  The Full Bench 
made no error in not accepting the appellant's submission as to the remuneration amount paid to a Step 13 equivalent 
position in a government school within the public sector. 

31  Alternatively, the appellant submits that the Full Bench erred in declining to receive any additional or fresh 
evidence as to the remuneration amount of a Step 13 equivalent position in a government school. 

32  The Full Bench did not err in declining to receive any additional or fresh evidence as to the salary of a Step 13 
equivalent position in a government school.  The quantum of the respondent's denied contractual benefits claim was in 
issue before the Commission at first instance.  The matter in issue included the likelihood of the respondent obtaining 
other employment and what salary she was likely to be able to earn in the future.  The respondent's submissions to the 
Commission at first instance included written submissions entitled "Submissions on Denied Contractual Benefits" 
received by Scott C on 4 January 2006.  Those submissions included the submission that the Catholic education system 
was unlikely to be prepared to take the respondent back into their system and that the respondent will have to find 
employment in another independent system or the State system and is likely to have to revert to teaching and climb her 
way back up the promotional tree.  The respondent submitted that if she was to go back as a teacher then as at 7 July 2005 
as a Step 13 teacher she would be entitled to a salary of $47,035.00 per annum (Exhibit R4, as updated) and therefore the 
loss, if one assumed that the respondent would have been able to obtain a teaching position from 2006, would be 
$41,611.36 per annum. 

33  The substance of that submission was repeated by the respondent in her "Respondents Submissions as to 
Appropriate Orders" to the Full Bench dated 23 August 2006.  Those submissions were served on the appellant before it 
filed its submissions entitled "Appellant's Submissions Pursuant to Full Bench Order 22 August 2006" on 4 September 
2006.  The appellant did not, in those submissions, object to the submissions of the respondent to which I have referred.  
The appellant did not, despite the invitation of the Full Bench, request an oral hearing to address those matters. 

34  The Full Bench was entitled to make its finding that damages should be assessed on the basis that the respondent 
will have to revert to teaching in the public sector or in another independent school system.  The Full Bench had stated in 
its reasons for decision that it would assess the denied contractual benefits claim on the basis of the evidence before the 
Commission.  That is what it did.  The evidence before the Commission included the Award that specified the salary for a 
Step 13 teacher.  The materials before the Commission at first instance included the respondent's submission that the 
updated salary for a Step 13 teacher under the Award was $47,035. 

35  The appellant makes no complaint about the Full Bench accepting the updated salary figure rather than the salary 
figure specified in the copy of the Award that was the exhibit before the Full Bench.  The appellant complains that the 
Full Bench assessed the salary of a teacher in the public sector or in another independent school system as being the 
Step 13 salary specified in the Award rather than in the GSTSA Agreement.  As I have said, that Agreement was not in 
evidence before the Full Bench.  In any event, the Full Bench was entitled to assess the salary of a teacher in the public 
sector or in another independent school system on the basis of the Award which specified the salary payable to a Step 13 
teacher in independent schools.  It is irrelevant that the award applies to Catholic schools as well as to other independent 
schools. 

36  In summary, the Full Bench made no error in not receiving any additional or fresh evidence as to the remuneration 
amount of a Step 13 equivalent position in a government school. 

37  The final part of ground 2 of the appeal is that in relation to the conduct of the proceedings referred to in pars 2.1, 
2.2 and 2.3 of the grounds of appeal set out above, the Full Bench at each step denied the appellant procedural fairness 
and the right to be heard.  For the reasons which I have stated, the Full Bench did not at any of those steps deny the 
appellant procedural fairness.  Ground 2 is not made out. 



87 W.A.I.G.                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    597 
 

Ground 1 
38  Ground 1 is that the Full Bench erred in law in failing to apply the provisions of the EBA, or alternatively the 

GSTSA Agreement when assessing the amount to be paid to the respondent.  The appellant put that ground on two bases.  
In so far as this ground asserts that the Full Bench denied the appellant procedural fairness in failing to apply the 
provisions of the EBA or the GSTSA Agreement to the respondent's prospects of future employment that ground adds 
nothing to ground 2. 

39  The appellant further says that: 
"The Full Bench by not applying the EBA rate to a Step 13 teacher was in error as to the construction and 
interpretation of the EBA in that the Full Bench did not apply the correct construction and interpretation 
of the EBA by applying an incorrect rate." 

40  Counsel for the appellant submitted that by not applying the EBA rate, the Full Bench did not construe the EBA at 
all and thereby erred in its construction.  There might be a situation where an erroneous construction of some instrument 
caused it not to be applied.  However, this is not such a case.  The Full Bench decided to apply the Award rate rather than 
the EBA rate.  The Full Bench did not engage in any construction or interpretation of the EBA.  The appellant has not 
identified any error made by the Full Bench in the construction or interpretation of the EBA. 

41  The Full Bench did not engage in any construction or interpretation of the GSTSA Agreement.  Indeed, the 
agreement was not in evidence before it.  The Full Bench decided to assess the salary of a Step 13 teacher by adopting the 
rate for a Step 13 teacher in the Award as updated.  It was entitled to do so and made no error in law in doing so. 

42  Ground 1 of the appeal is not made out. 
Conclusion 
43  For the reasons stated, I would dismiss the appeal. 
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Having heard Mr J F I Curlewis (of Counsel) on behalf of the Appellant and Ms J D Kenny (of Counsel) on behalf of the 
Respondent THE COURT HEREBY ORDERS THAT: 

The appeal be dismissed. 
(Sgd.)  J A SPURLING, 

[L.S.] Clerk of Court. 
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Reasons for Decision 

THE FULL BENCH 

Introduction 

1 This appeal was commenced by the filing of a notice of appeal on 22 December 2006.  It was an appeal against a decision of 
the Commission constituted by Commissioner Scott given on 4 December 2006 in matter number B 173 of 2006.  The grounds 
of appeal were contained in an attached schedule which set out six grounds.  None of the grounds asserted that the 
Commissioner at first instance lacked the jurisdiction to hear and determine the application before it.   

2 The appeal is presently before the Full Bench because on 14 February 2007 the appellant’s solicitors filed a document entitled 
“Notice of withdrawal or discontinuance” (the notice of discontinuance).  The terms of that document will later be explained.  
As will also be explained, it is appropriate to make an order that the appeal be dismissed, based on the notice.   

3 It is also necessary, in the view of the Full Bench, to set out and make some observations about the course of the proceedings 
since the filing of the notice of appeal.  The facts set out have been obtained from documents on the Commission file of the 
Full Bench and from information provided by the appellant’s solicitors.   

4 The respondent’s claim at first instance was for the payment of amounts which he asserted he was entitled to but had not 
received under his contract of employment, upon his retrenchment.  It was a claim referred to the Commission under s29 of the 
Industrial Relations Act 1979 (WA) (the Act).   
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The Application at First Instance 
5 As stated, the orders which were appealed against were made by Commissioner Scott on 4 December 2006.  The orders made 

were:- 
“1. THAT the name of the Respondent be amended to Crown Scientific 

Pty Ltd. 
2. THAT the Respondent shall pay to Leslie Bruce Clark the amount of 

$62,414.32 less taxation, such payment to be made forthwith. 
3. THAT the Respondent shall pay into a complying superannuation fund 

to be nominated by Leslie Bruce Clark within 7 days, the amount of 
$4,513.96.” 

6 On 3 November 2006 Commissioner Scott had published reasons for decision.  In the heading to these reasons it was stated 
that the application had been heard on 10 April 2006, 16 June 2006 and 25 August 2006.  At the hearing the then applicant 
(current respondent) had been represented by counsel and the current appellant (former respondent) was represented by an 
agent.   

7 The reasons of Commissioner Scott disclosed that the present respondent had been employed with the appellant from August 
1987.  The reasons of Commissioner Scott do not set out when the respondent was retrenched.  From a perusal of the reasons, 
however, the fact of the retrenchment was not in dispute, only the contractual benefits which the respondent was entitled to.   

FBA 41 of 2006 
8 Prior to the filing of the notice of appeal referred to earlier, the appellant filed another notice of appeal which was given by the 

Commission the number FBA 41 of 2006.  This appeal was commenced by the appellant when still represented by the agent.   
9 The appellant’s present solicitors were instructed by the appellant on 14 December 2006.  On 22 December 2006 the 

appellant’s solicitors advised the Commission registry they wished to withdraw or discontinue FBA 41 of 2006.  As set out 
earlier this was also the date on which the present appeal was commenced.   

Supreme Court Application 2400 of 2006 
10 Also on 22 December 2006 the present appellant, as applicant, commenced Supreme Court proceedings which were given the 

application number CIV No 2400 of 2006.  (For ease of reference we will refer to the Supreme Court application as simply 
“action 2400/2006”).  In that application there were two respondents.  The second respondent was the respondent to this 
appeal.  The first respondent was named as “Commissioner P E Scott of the Western Australian Industrial Relations 
Commission”.   

11 Action 2400/2006 was for a writ of certiorari said to be against both respondents.  The following orders were sought in the 
application:- 

“1. That the respondents do show cause before the Court in Court or 
chambers or before the Court of Appeal, as the Judge making the 
order shall think fit, why a writ of certiorari should not be issued to 
remove into this Court for the purposes of being quashed the first 
respondent’s decision dated 4 December 2006 … 

2. Further, or alternatively to 1 above, there be a referral to the Court in 
Court or chambers or before the Court of Appeal, as the Judge 
making the order shall think fit, of an application by the applicant for 
declarations to the effect stated in paragraph 5 below. 

3. That pursuant to Order 56 Rule 5(2) the order nisi for certiorari is 
hereby directed to operate as a stay of the first respondent’s decision 
dated 4 December 2006 pending the determination of the application 
for a writ of certiorari or until further order. 

4. Such other orders as this Honourable Court sees fit.” 
12 Paragraph [1] was completed by “based on the grounds set out in paragraph 5 below”.  Paragraph [5] set out the basis on 

which it was claimed the first respondent exceeded her jurisdiction; essentially because the present appellant was a 
constitutional corporation for the purposes of the Workplace Relations Act 1996 (Cth) (the WRA).   

Communications with the Commission 
13 On 22 December 2006, a solicitor from the firm representing the appellant attended at the registry of the Commission to serve 

action 2400/2006.  This document was received by the registry of the Commission for and on behalf of Commissioner Scott as 
the named first respondent.  As stated, on the same date, and perhaps at the same time, the present appeal was filed.  A date 
stamp on the notice of appeal shows that document was filed at 3:30pm on 22 December 2006.   

14 The solicitor who attended at the registry advised that the present appeal had been filed as a precaution.  The solicitor 
requested that any hearing of the Full Bench consequent upon the filing of the appeal be deferred pending the determination of 
action 2400/2006.   
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15 Acting on advice from the registry the appellant’s solicitors also wrote a letter to the attention of the “Acting President’s 
Associate” dated 22 December 2006 which was received by the Commission on the same day.  The heading of the letter was 
“Crown Scientific Pty Ltd v Leslie Bruce Clarke FBA 41 of 2006”.  The letter said:- 

“The above appeal against the decision of Commissioner PE Scott in matter 
number B173 of 2006 was incorrectly filed prior to the delivery of the 
decision on 4 December 2006. 
Crown Scientific wishes to withdraw the above appeal and is today filing fresh 
proceedings. 
Notwithstanding the filing of the new proceedings, which have been filed as a 
precaution, Crown Scientific considers that from 27 March 2006 as a 
consequence of section 16 of the Workplace Relations Act 1996, the 
Commissioner lacked jurisdiction to continue to hear and determine the 
matter.  This argument, if correct, would also mean that a Full Bench would 
lack jurisdiction to entertain an appeal.  Accordingly, Crown Scientific has 
also applied to the Supreme Court for a writ of certiorari. 
We enclose a copy of the application by Crown Scientific to the Supreme 
Court dated 22 December 2006 and request that any hearing of the appeal 
proceedings initiated today be deferred pending the determination of the 
Supreme Court application.” 

16 At the bottom of the letter was typed “cc:”, and then there was typed the name and address of the respondent’s 
solicitor/counsel at first instance.   

17 On 3 January 2007 the appellant’s solicitors filed appeal books, in the present appeal, at the registry of the Commission.  When 
the appeal books were filed they were accompanied by a letter again addressed to the “Acting President’s Associate”.  This 
letter was also dated 3 January 2007.  The letter said that the appeal books were enclosed, in accordance with regulation 
102(10) of the Industrial Relations Commission Regulations 2005 (the Regulations).  The letter also said that the solicitors 
were giving notice that on the hearing of the appeal, “the appellant will seek leave to amend the notice of appeal to include the 
following”.  There was then set out a variation to the order which was sought on the appeal, from that which was contained in 
the notice of appeal.  Again, the letter had typed on it “cc:” and the name of the respondent’s solicitor/counsel.   

18 On the same date, that is 3 January 2007, a notice of discontinuance was filed in FBA 41 of 2006.  As a result of this, registry 
staff at the Commission, in accordance with a long held practice, administratively closed the file.   

19 On 11 January 2007 a solicitor from the firm representing the appellant spoke to a registry officer of the Commission by 
telephone and advised that action 2400/2006 had been listed for hearing in Supreme Court chambers on 24 January 2007.  On 
24 January 2007 Master Newnes listed the action for hearing by a Master at a special appointment on 8 February 2007.   

20 On 29 January 2007 the appellant’s solicitors sent a letter to a deputy registrar of the Commission confirming that action 
2400/2006 would now be heard before Master Newnes of the Supreme Court at 2:15pm on Thursday, 8 February 2007.   

Court Documents in Action 2400/2006 
21 On 5 February 2007 the appellant’s solicitors sent a letter to the same deputy registrar which enclosed, with respect to action 

2400/2006:- 
(a) A copy of a memorandum pursuant to order 59 rule 9 of the Rules of the Supreme Court, dated 2 February 

2007 (the memorandum).   
(b) A copy of the applicant’s outline of submissions, dated 2 February 2007 (the written submissions).   
(c) A copy of the applicant’s list of authorities.   

22 In the memorandum it was stated that the “first respondent has indicated that it will submit to such order as the Court may 
make”.  Although this sentence was not grammatically correct given Commissioner Scott was the named first respondent, it is 
correct that there had been a submitting appearance filed in the Supreme Court on behalf of the first respondent to 
action 2400/2006.   

23 In the same document under the heading “Hearing” it was stated that “The applicant will move the Court at the Special 
Appointment listed for 8 February 2007 to grant an order absolute in the first instance for a writ of Certiorari, pursuant to 
Order 56 r 1(6) and to, by the same order, pursuant to Order 56 r 13, direct that the decision of the first respondent be 
quashed on the return without further order”.   

24 The written submissions contained 30 paragraphs.  At the end of the document was the name of counsel, indicating that 
counsel had prepared the outline of submissions.  Above the place where counsel’s name was typed, there is what appears to be 
the signature of a solicitor from the firm representing the applicant to action 2400/2006 and the word “per” written in hand.   

25 The Full Bench was later advised that the written submissions were, as represented in the document, prepared by counsel.  The 
Full Bench was also later advised that counsel had become involved between 6 and 8 December 2006.  This was before the 
appellant’s solicitors were engaged.  It is also apparent that counsel was retained by the solicitors both in this appeal and action 
2400/2006.   
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26 In paragraphs [7] – [15], the written submissions set out “The case for relief”.  These paragraphs, omitting footnotes, are as 
follows:- 

“7. The decision made by the first respondent on 4 December 2006 was 
made in excess of jurisdiction. 

8. The Claim was referred to the Commission, pursuant to s29(1)(b)(ii) 
of the IR Act, on 3 March 2006.  The first respondent, purporting to 
exercise jurisdiction under s23(1) of the IR Act, heard the matter on 
25 August 2006 and 24 November 2006 before issuing her decision on 
4 December 2006: [the affidavit of a solicitor was then cited] 

9. The applicant, against whom the Claim was brought, was at all 
material times a trading corporation, within the meaning of the 
Constitution [the affidavits of a solicitor and the Operations Director 
of the appellant were then cited] and therefore a constitutional 
corporation, within the meaning of section 4(1), and an employer, 
within the meaning of section 6(1)(a), of the WR Act. 

10. The IR Act is a “State or Territory industrial law” within the meaning 
of section 4(1) of the WR Act. 

11. Subsection 16(1) of the Workplace Relations Act 1996 (Cth) (WR Act) 
provides that the WR Act applies to the exclusion of a State or 
Territory industrial law so far as it would otherwise apply in relation 
to an employer as defined in s6(1). 

12. Section 16 of the WR Act was inserted by Schedule 1 of the Workplace 
Relations Amendment (Work Choices) Act 2005 which commenced on 
27 March 2006 (the day fixed by proclamation). 

13. Section 16 of the WR Act is effective in excluding State industrial laws 
even though in some respects, such as the enforcement of contractual 
entitlements, the Commonwealth has failed to enact any 
corresponding Federal law.  It is enough that the Commonwealth 
Parliament has indicated the relevant field it intends to cover to the 
exclusion of State law, in this case relations between constitutional 
corporations and their employees: New South Wales v Commonwealth 
of Australia (2006) 231 ALR 1; (2006) 156 IR 1 at [367]-[372]. 

14. Accordingly, from 27 March 2006, by reason of section 16 of the WR 
Act and s109 of the Commonwealth Constitution, the IR Act, with 
prescribed exceptions, was excluded insofar as it would otherwise 
have applied to constitutional corporations and their employees. 

15. The Claim did not fall within any of the prescribed exceptions so that, 
from 27 March 2006, the first respondent lacked jurisdiction to 
continue to hear and determine the matter.” 

27 In paragraph [16] of the written submissions, it was contended that although the present issue was not raised during the 
Commission proceedings, as it was one which went to jurisdiction and could not have been cured at the hearing, the applicant 
was not precluded from taking the point in action 2400/2006.   

28 In the next paragraph it was submitted that as a consequence of the “IR Act” being excluded in its application to constitutional 
corporations and their employees, the privative clause in s34(3) of the Act did not apply.   

29 The submissions then contained the heading “Discretionary considerations”, which comprised paragraphs [18] – [23].  These 
paragraphs are as follows:- 

“18. The starting point in the consideration of the exercise of discretion is 
that if it is found the tribunal exceeded its jurisdiction, certiorari will 
normally be granted: Re Carey; Ex Parte Exclude Holdings Pty Ltd 
and Ors [2006] WASCA 219; BC 200608660 at [129] per Martin CJ 
(Wheeler JA agreeing); see also Re Refugee Review Tribunal; Ex 
parte Aala (2000) 204 CLR 82 at [51]-[52] per Gaudron and 
Gummow JJ (Gleeson CJ agreeing) and at [149] per Kirby J where 
their Honours approved the following statement by Gibbs CJ in R v 
Ross-Jones; Ex parte Green (1984) 156 CLR 185: 

“If, therefore, a clear case of want or excess of jurisdiction 
has been made out, and the prosecutor is a party aggrieved, 
the writ will issue almost as of right, although the court 
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retains its discretion to refuse relief if in all the circumstances 
that seems the proper course.” 

19. Here there are no discretionary reasons for withholding relief. 
20. There is no other equally efficacious remedy available to the 

applicant. 
21. As a consequence of the IR Act being excluded in its application to 

constitutional corporations and their employees, the applicant cannot 
appeal to a Full Bench of the Commission under s49 of the IR Act. 

22. Whereas, under s853 of the WR Act, an appeal lies to the Federal 
Court from a judgment of a state “court” in any matter arising under 
the WR ACT (sic), whether the Commission is a court for this purpose 
is an open question: see BHP Billiton Iron Ore Pty Ltd v AMWU 
[2006] FCA 1181; BC200606776 at [23] to [24]. 

23. On the other hand in circumstances where: 
(a) There is a clear case for relief; 
(b) The second respondent consents to the proposed orders; 
(c) The first respondent has filed a submitting appearance; 

the making of an order absolute in the first instance is necessary for the 
advancement of justice to avoid wasted costs and delay.” 

30 The written submissions concluded with submissions about, in the alternative, granting an order nisi and a stay, and a 
statement that the applicant and second respondent had agreed there be no order as to costs.   

31 It is noted that in paragraph [20] of the written submissions it was stated that there “is no other equally efficacious remedy 
available to the applicant.”.  Moreover, in paragraph [21] it was submitted that “the applicant cannot appeal to a Full Bench of 
the Commission under s49 of the IR Act”.   

32 The written submissions did not disclose that appeals FBA 41 of 2006 and FBA 44 of 2006 had been filed or that FBA 44 of 
2006 was then pending before the Full Bench.  It is also noted however that none of the grounds of appeal in FBA 44 of 2006 
referred to the jurisdictional issue which was the subject of action 2400/2006, and that the Commission had been advised that 
the appeal filed was “precautionary”.  On the other hand, the availability of an appeal is an important discretionary factor in 
the granting of a writ of certiorari.  (See Re Carey; Ex Parte Exclude Holdings Pty Ltd and Others [2006] WASCA 219 per 
Martin CJ (Wheeler JA agreeing) at [133] – [142]).   

33 There was on the face of the documents seen by the Full Bench nothing which would have prevented counsel from informing 
the Supreme Court that this appeal had been filed with the Commission.  The court could have been told the appeal was filed 
as a precaution, the grounds did not (at least as yet) argue the Commission at first instance lacked jurisdiction and that in the 
submission of counsel, the fact of the pending appeal did not affect another submission of counsel, that there was a lack of 
jurisdiction for the Full Bench to hear an appeal.   

34 It is also noted that the written submissions said “the first respondent has filed a submitting appearance” and this was one of 
the three circumstances listed in paragraph [23] which supported the submission that “the making of an order absolute in the 
first instance is necessary …”.   

Certiorari Granted and Communications with the Commission  
35 The appellant’s solicitors by letter dated 8 February 2007 to a deputy registrar of the Commission stated that action 2400/2006 

was heard by Master Newnes of the Supreme Court on 8 February 2007.  The letter stated that orders were made in the terms 
of an attached minute.  The letter also said that an extracted order and writ of certiorari would be served on the Commission 
and the necessary papers filed to discontinue appeal FBA 44 of 2006.   

36 The minute of proposed order attached to the letter dated 8 February 2007 had the following substantive paragraphs:- 
“1. A writ of certiorari be issued directing the first respondent to remove 

into this Honourable Court for the purpose of being quashed the 
decision made by her on the 4th day of December 2006. 

2. The decision made by the first respondent on the 4th day of December 
2006 be quashed on the return without further order. 

3. There be no order as to costs.” 
37 On 14 February 2007 the appellant’s solicitors provided by hand to a deputy registrar of the Commission a letter and by way of 

service the extracted orders and writ of certiorari in action 2400/2006.   
38 The order absolute for writ of certiorari was signed by a registrar on behalf of the Supreme Court and dated 13 February 2007.  

The order was in the same terms as the minute quoted earlier.   
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39 The writ of certiorari was headed “Writ of Certiorari (General) issued pursuant to an order of Master Newnes dated 
8 February 2007” and dated 12 February 2007. 

40 Following an enquiry by a deputy registrar of the Commission, the solicitors for the appellant wrote a letter dated 14 February 
2007 which advised that Master Newnes did not publish reasons for decision on 8 February 2007.  The letter stated the “order 
was made by consent and on the basis of the applicant’s written and oral submissions.  The Master simply indicated that he 
was persuaded and made the orders accordingly.”.  The letter also advised that the associate to Master Newnes had confirmed 
the Master did not intend to publish written reasons.   

41 The Commission subsequently obtained from the Supreme Court a copy of the transcript of the hearing before Master Newnes 
on 8 February 2007.  The transcript, of some 3½ pages, shows that the matter was heard between 2:18 and 2:27pm on 
8 February 2007.  Counsel who had prepared the written submissions appeared for the applicant.  The transcript shows there 
was no mention of either FBA 41 of 2006 or FBA 44 of 2006 in the hearing.   

42 On 13 February 2007 a solicitor from the firm of solicitors representing the appellant telephoned a registry officer at the 
Commission to advise that consequent upon the outcome of action 2400/2006, the appellant did not wish to proceed with 
FBA 44 of 2006.  The registry officer informed the solicitor that because the file had not as yet been (formally) forwarded to 
the Acting President’s Chambers, the file was able to be administratively closed.  We use the word “formally”, as it was 
apparent from the correspondence referred to above that the Acting President’s Chambers was aware of the appeals and 
action 2400/2006.  The advice from the registry officer was again based upon a practice that had been in place in the registry 
for some years.   

43 It appears that the officer also told the solicitor that a notice of discontinuance should be filed with a letter “waiving rights” 
pursuant to s35(4) of the Act, to speak to the minute in relation to discontinuing FBA 44 of 2006.  The solicitor prepared these 
documents and sent them to the Commission.  By email dated 14 February 2007 the registry officer thanked the solicitor and 
informed the solicitor that FBA 44 of 2006 would now be closed.   

44 Subsequent to that, the registry officer spoke to the solicitor by telephone and said, quite accurately, that the file was with the 
Acting President and it may be necessary, procedurally, for a formal hearing to take place, to discontinue the matter.  The 
solicitor told the registry officer that her firm would await the advice of the Commission.   

The Notice of Discontinuance 
45 As stated earlier, the document entitled “Notice of withdrawal or discontinuance” was dated, and filed by the appellant’s 

solicitors at the Commission, on 14 February 2007.  The notice was in the form of Form 14 of the Regulations.  The notice was 
addressed to the respondent, care of his solicitor/counsel.  The document said “the applicant [sic] hereby discontinues or 
withdraws this application [sic] or the following part of the claim [sic], namely -”.  There was nothing inserted in the space in 
the document that followed.   

46 Also on 14 February 2007 the appellant’s solicitors sent to the Commission registry officer, with a copy to the respondent’s 
solicitor/counsel, a letter which referred to the notice of discontinuance and said that the “applicant [sic] waives its right to 
speak to the minutes pursuant to section 35(3) of the Industrial Relations Act 1979 (the Act) and consents to a waiver of the 
requirement of section 35 of the Act pursuant to section 35(4) of the Act.”   

Correspondence with the Acting President’s Associate 
47 On 26 February 2007, the Acting President’s associate, at the direction of the Full Bench, sent a letter to the appellant’s 

solicitors.  The letter referred to the notice of withdrawal or discontinuance and the letter dated 14 February 2007.  The letter 
said that these documents together with the other documents which had been provided to the deputy registrar of the 
Commission had been bought to the attention of the Full Bench.   

48 Amongst other things the letter said:- 
“The Full Bench is presently of the view that the document which has been 
filed does not discontinue the appeal as the document together with 
regulations 16(1) and 16(4) and 99, referred to in the top right hand corner of 
the document all refer to an “application” and not an appeal.  The Full Bench 
is however prepared to treat the document as an application to discontinue 
the appeal, which will be listed for hearing.” 

49 The letter also said, amongst other things, that the Full Bench would like to hear submissions at the hearing on 
paragraph [23](c) of the written submissions in action 2400/2006, and also the question of the Commission’s jurisdiction.  The 
letter stated “The Commission is ordinarily required to decide if it has jurisdiction, and this decision can be appealed to the 
Full Bench.  (See R v Blakely and Others; ex parte The Association of Architects, Engineers, Surveyors and Draughtsmen of 
Australia (1950) 82 CLR 54 at 69; and Re Gillies Contracting Pty Ltd (in liq); Khatri v Price and Another (1999) 166 ALR 380 
at ([15])).” 

50 The letter then referred to arrangements for listing the matter for hearing.  A copy of the letter was sent to the solicitor/counsel 
for the respondent.  It was sent with a covering letter which asked whether he intended to appear at the hearing and if so his 
unavailability as to listed potential hearing dates.  This letter was also dated and sent on 26 February 2007.   
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51 On 26 February 2007 the Acting President’s associate received a letter from the appellant’s solicitors advising that counsel was 
available for a half day hearing on 4 of the days listed in the letter dated 26 February 2007.  The letter requested advice as to 
when the matter was to be listed.   

52 By letter to the appellant’s solicitors dated 27 February 2007 the appellant’s solicitors were advised that the application to 
discontinue the appeal would be heard on 16 March 2007 at 10:00am.  A notice of hearing was enclosed.  The letter also stated 
that the Acting President’s associate had been advised by “counsel for the respondent” that he did not intend to appear at the 
hearing.  A copy of the letter was sent to the respondent’s solicitor/counsel.   

53 In response to the letter from the Acting President’s associate to the appellant’s solicitors dated 26 February 2007, there were 
two letters from them in reply.  One was dated 8 March 2007 and the second was dated 9 March 2007.  The letter dated 
9 March 2007 said the appellant had been informed of the issues raised by the Full Bench in relation to the discontinuance of 
the appeal.  The solicitors advised that their client did not wish them to attend the Commission on its behalf on 16 March 2007 
and said that it did not intend appearing by other counsel or personally.  The letter said the appellant “takes the view that the 
subject matter of the application has been quashed by orders of the Supreme Court (Master Newnes) of 8 February 2007.  It 
does not wish to incur further costs on an unnecessary basis given its expenditure to date, and has asked us to respectfully 
communicate its position to the Full Bench”.   

54 The letter dated 8 March 2007 was about, amongst other things, the jurisdiction of the Commission and paragraph [23](c) of 
the written submissions to the Supreme Court.  The letter confirmed that the written submissions were prepared by counsel and 
signed on his behalf by one of the solicitors employed by the firm of solicitors representing the appellant.   

55 With respect to paragraph [23](c) of the written submissions the letter noted that a submitting appearance had been filed on 
behalf of Commissioner Scott in action 2400/2006.   

56 The letter said this was appropriate, in line with authorities such as R v The Australian Broadcasting Tribunal and Others; ex 
parte Hardiman and Others (1980) 144 CLR 13 at 35.  (This authority had been referred to in the letter from the Acting 
President’s associate to the solicitors).  After traversing matters relevant to paragraph [23](c) of the written submissions, the 
letter said that “it may be the case that the paragraph might have been better drafted so as to refer to the absence of any active 
contradictor to the application, rather than to the filing of a submitting appearance by the Commission.”.  The letter also said 
Master Newnes had specifically called for oral submissions on the issue of whether the order should be made absolute and that 
after hearing further submissions he was satisfied the course was appropriate.   

57 In relation to the question of jurisdiction the letter said that:- 
“While it may be accepted that in the ordinary course the Full Bench of the 
WA Industrial Commission has some limited jurisdiction to decide whether it 
has jurisdiction in a particular case, the authorities cited in the Commission’s 
letter of 26 February 2007 are not authorities concerning the WorkChoices 
legislation (which is unique).  Under the WorkChoices legislation 
Commonwealth law specifically sets out to exclude the State Industrial 
Relations legislation.  If the State legislation is validly excluded as the High 
Court has found, the availability of a viable appeal to a Full Bench created by 
that excluded state legislation is undermined. 
Furthermore, there is an element of obvious circularity and potential 
confusion in asking the Full Bench of the WA Industrial Commission to 
determine whether that Full Bench has jurisdiction to determine this 
jurisdictional issue.  A question could arise as to whether that very course 
might in any event be argued to be a form of submission to the jurisdiction of 
the Full Bench.  If so, that course would have been inappropriate.  In contrast, 
there can be no argument that the Supreme Court of WA had unquestioned 
jurisdiction to determine the issue, as it did.” 

58 The letter dated 8 March 2007 also said that a copy of the letter from the Acting President’s associate had been provided to the 
appellant’s counsel.   

59 The appellant’s counsel, by facsimile, sent a letter in reply to the Acting President’s associate dated 8 March 2007.  Amongst 
other things, counsel, in the letter, referred to paragraph [23](c) of the outline of submissions and said the “Commission [sic] 
could have appeared in the Supreme Court proceedings to make submissions in relation to its powers and procedures.  The 
possibility of a tribunal [sic] making submissions going to its powers and procedures was expressly acknowledged in R v 
Australian Broadcasting Tribunal and Ors; Ex parte Hardiman (1980) 144 CLR 13.  See also Custom Credit Corp Ltd v Lupi 
[1992] 1 VR 99 at 100-1, 112 and 126; TXU Electricity Limited v The Office of the Regulator General and Ors [2001] VSC 4.”  
The letter also said there were numerous instances of “Tribunals” appearing in cases where there is no contradictor and the 
“Tribunal” has sought to make submissions as to its powers and procedures.  The letter also said the Commission had ample 
opportunity to appear and make such submissions and was not precluded from doing so by the “Hardiman principle”.  This 
letter did not make the concession about the drafting of paragraph [23](c) referred to in the letter from the appellant’s solicitors 
dated 8 March 2007.   
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60 With respect to the question of the Commission’s jurisdiction, the letter from counsel contained the following:- 
“It is not disputed that, in the ordinary course, the Full Bench has jurisdiction 
to decided whether it has jurisdiction in a particular case.  However the 
authorities cited in your letter do not address the situation in which, as here, 
the legislation creating the tribunal is sought to be excluded. 
In my opinion, if, as here, the IR Act is excluded in respect of constitutional 
corporations, it is as if there is no Full Bench to appeal to. 
Further the circularity of an appeal to the Full Bench on the basis that the IR 
Act has been excluded is obvious. 
Even if it could be said the Full Bench had limited jurisdiction to determine 
whether it had jurisdiction, in the sense discussed in Khartri v Price & Anor 
(1999) 166 ALR 380, Crown considered the Full Bench did not have 
jurisdiction – so that, in Crown’s view, any appeal to the Full Bench on the 
question of jurisdiction would only have resulted in the Full Bench finding 
that it had no jurisdiction to entertain the appeal or quash the 
Commissioner’s decision.  Given Crown’s position, the only means of 
quashing the decision was by prerogative writ or appeal to the Federal 
Court.”  (Paragraph numbers omitted) 

61 On 9 March 2007 the Acting President’s associate sent a letter to the appellant’s solicitors.  This letter was also sent at the 
instruction of the Full Bench.  In its final paragraph, the letter requested that a copy be provided to counsel, given his interest 
in the matter.  The letter said the present view of the Full Bench was that it was appropriate to make an order that the appeal be 
dismissed and that it proposed to publish reasons for taking this course.   

62 The letter also said:- 
“It is intended however that the reasons will discuss the jurisdiction of the 
Commission and the Full Bench in matters at first instance and on appeal, 
which raise the question of whether the jurisdiction of the Commission or Full 
Bench is excluded by the Workplace Relations Act 1996 (Cth) (WRA). 
In this regard I have been asked to bring to your attention, in addition to the 
points made, in my previous letter, the following preliminary views of the Full 
Bench. 
The WRA “excludes” the operation of legislation including the Industrial 
Relations Act 1979, in certain circumstances.  The Commission should, in any 
case in which the issue is relevant, decide whether it has jurisdiction or 
whether a combination of the WRA and s109 of the Constitution means that it 
does not.   
A decision on this issue at first instance is subject to appeal to the Full Bench.  
Also in an appeal a party may argue that the Commission at first instance had 
no jurisdiction even if the issue was not raised at first instance.  The Full 
Bench must still decide whether the Commission had jurisdiction, although it 
is accepted that only the High Court may finally decide the question of 
jurisdiction where there is a constitutionally based challenge to jurisdiction.   
It is not apparent that the amendments to the WRA changes any of this or the 
applicability of the two cases which were referred to in my previous letter.   
Additionally the reasons of Barwick CJ in R v Federal Court of Australia; ex 
parte National Football League (1979) 143 CLR 190 at 202 to 204 and R v 
Heagney: ex parte ACT Employers Federation (1976) 137 CLR 86, Barwick 
at 89 support this view.  City of Mandurah v Hull (2000) 100 IR 406 was an 
appeal to the Industrial Appeal Court (IAC) about, amongst other things, 
whether the jurisdiction of the Commission, in a s29 application, was on the 
facts, ousted because of amendments to the WRA and s109 of the Constitution. 
The issue was considered and adjudicated upon by the Commission at first 
instance, the Full Bench and the IAC.  At no point in the reasons of the IAC 
did that court suggest that this was not an appropriate process. 
The Full Bench does not at present consider there is any “confusion” [in the 
above quoted section of] your letter dated 8 March 2007. 
The Full Bench does not at present see that a party arguing that the 
Commission does not or did not have jurisdiction somehow involves a 
submission by that party to the jurisdiction of the Commission, or whether this 
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would be relevant if the Commission did not have jurisdiction because of the 
Constitution, as you have argued in the same letter. 
The present view of the Full Bench is that submission that the Supreme Court 
had “unquestioned jurisdiction to determine the issue”, in the same letter, 
appears an overstatement as only the High Court can finally determine 
questions of jurisdiction based on the operation of s109 of the Constitution. 
At present the Full Bench does not intend to conduct the hearing presently 
listed for Friday, 16 March 2007, unless you advise that in light of the above 
you wish for a hearing to take place.  Additionally, if you wish to make any 
written submissions in response to the points above, the Full Bench would 
welcome these prior to 4:00pm on Wednesday, 14 March 2007.” 

63 No additional submissions were received by or on behalf of the appellant, either by its solicitors or counsel.  This was not 
surprising given what the appellant’s solicitors had earlier said in their correspondence about the appellant not wishing to incur 
more costs in these proceedings.   

Matters to be Addressed 

64 The issue of the appropriate order to make needs to be addressed. 

65 Additionally, in light of the Supreme Court proceedings which have taken place there are two other matters that should be 
commented on. 

66 One is about the capacity or appropriateness of Commissioner Scott, as a named party to action 2400/2006 to be represented 
and to have appeared in those proceedings.   

67 The second is the question of the jurisdiction of the Commission to determine whether or not it has jurisdiction, in light of the 
amendments to the WRA, and the jurisdiction of the Full Bench to hear an appeal on such an issue. 

Notice of Discontinuance 

68 We have earlier set out the circumstances in which the notice of discontinuance was filed and its terms.  The filing of the 
notice by the solicitors for the appellant was quite understandable given the interaction with registry we have described.  The 
actions of the registry were as we have indicated based upon what is apparently a long standing practice of the Commission.   

69 There is no express legislative support however for the Full Bench to make an order for the discontinuance of an appeal.   

70 The only reference to discontinuing proceedings in the Act is in s27(1)(a), which provides as follows:- 

“27. Powers of Commission  

(1) Except as otherwise provided in this Act, the Commission may, 
in relation to any matter before it —  

(a) at any stage of the proceedings dismiss the matter or 
any part thereof or refrain from further hearing or 
determining the matter or part if it is satisfied —  

(i) that the matter or part thereof is trivial; 

(ii) that further proceedings are not necessary or 
desirable in the public interest; 

(iii) that the person who referred the matter to the 
Commission does not have a sufficient interest 
in the matter; or 

(iv) that for any other reason the matter or part 
should be dismissed or the hearing thereof 
discontinued, as the case may be;” 

71 The rest of s27 refers to other powers of the Commission.   

72 There are two issues in applying this subsection to the present situation.  The first is that it refers to the discontinuance of a 
hearing, as opposed to “the matter or any part thereof” in the “proceedings”, which is what is referred to elsewhere in the 
subsection.  There seems to be a distinction between the “hearing” and the “matter” and/or “proceedings”.  The present notice 
does not as we apprehend it simply want any hearing to be discontinued, but by the filing of the notice, the cessation of the 
appeal entirely.  In any event it is difficult to see there is or has been any “hearing” of the matter by the Full Bench which can 
be discontinued under this subsection.   

73 The second issue is that s27 refers to the powers of the Commission.  From the definition of the Full Bench in s7 of the Act, 
however, it seems implicit that the Full Bench as part of the Commission has the powers set out in s27.  If a notice of 
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discontinuance was filed however, the Full Bench could, on that basis and in an appropriate case, make an order of dismissal of 
the appeal under s27(1)(a)(iv).  Such an order would be consistent with s49(5)(a) of the Act which gives the Full Bench the 
power to dismiss an appeal. 

74 A notice of discontinuance, in terms of regulation 16 and form 14, does not refer to the discontinuance of an appeal or an order 
of discontinuance of an appeal.  This impacts upon the efficacy of the long held practice of the Commission registry referred to 
earlier. 

75 As stated, the appropriate order is a dismissal of the appeal. 

76 The reasons for the making of this order are that the appellant has clearly indicated that it does not wish to proceed with the 
appeal, by the filing of the notice of discontinuance and the subsequent correspondence from its solicitors.  The appellant’s 
solicitors were provided with notice that the Full Bench was intending to take this course and did not object to it.   

77 In any event, given the orders made by Master Newnes, it is inevitable that the appeal should now be dismissed because the 
order made by Commissioner Scott which has been appealed against, has been quashed by the writ of certiorari.   

 
The Commission or Scott C Appearing in Action 2400/2006  

78 Given the contents of paragraph [23](c) of the written submissions, referred to earlier, the response of counsel for the appellant 
in his letter to the Acting President’s associate dated 8 March 2007 and for the guidance of the Commission and its 
Commissioners in the future, it is appropriate to say something about this issue.   

79 It should first be recognised that the first respondent to action 2400/2006 was not the Western Australian Industrial Relations 
Commission, but Commissioner Scott, named personally, in her capacity as a Commissioner.  It is at present unnecessary to 
consider whether it would have been more appropriate or preferable to have named the Commission as the first respondent.   

80 The fact that the first respondent was “Commissioner P E Scott” seems to have been overlooked in the letter from counsel to 
the Acting President’s associate which said the “Commission” could possibly have taken part in action 2400/2006.  It would, in 
our opinion, be quite unusual for an individual such as Commissioner Scott to be represented before the Supreme Court, in an 
application advocating for the quashing of a decision she made, to explain “the powers and procedures of the Commission”.   

81 Additionally, the issue at hand was not the “powers and procedures of the Commission”.  The issue created by the drafting of 
paragraph [23](c) was that it gave the impression that the filing of a submitting appearance by the first respondent was a factor 
to take into account in whether to make an order absolute.  In our opinion the filing of a submitting appearance was, with 
respect, what was required by Commissioner Scott, as the ordinary and accepted practice to observe.  It was, with respect, in 
our opinion a neutral factor relevant to the granting of the order absolute. 

82 It could not be said, for example, that it was the role of Commissioner Scott, or indeed anyone from the Commission, to have 
appeared before the Supreme Court and explain that an appeal, or appeals to the Full Bench, had been filed or to have 
canvassed and announced any preliminary views of the Full Bench about whether it had jurisdiction to decide an appeal based 
upon a ground that Commissioner Scott did not have jurisdiction, because of the WRA, to hear and determine the application 
and make the orders which she did.   

83 Also in our opinion the argument that the Hardiman principle allows scope for “tribunals” to appear, is not applicable to the 
present situation.  The Commission is not a “tribunal”, but a court, at least in the exercise of its jurisdiction in relation to the 
referral of claims of unfair dismissal and the denial of contractual benefits.  (See s12 of the Act and Enright v Sleepeezee Pty 
Ltd (2004) 84 WAIG 305 at [64]). 

84 Further, the Commission as constituted by Commissioner Scott, in arbitrating upon the denied contractual benefits claim 
referred to the Commission by the respondent under s29 of the Act, was clearly exercising a judicial function and acting as a 
court.  (See Richardson v Pipunya Pty Ltd (1999) 79 WAIG 1459 at 1461; Helm v Hansley Holdings Pty Ltd (In liq) (1999) 
118 IR 126; MUSU v Sherriff [2004] VSC 266 and ALHMWU v Home Care Transport Pty Ltd (2002) 117 FCR 87; cf in NSW, 
Brian Rochford Ltd (Administrator Appointed) v Textile Clothing and Footwear Union of NSW (1998) 85 IR 332 at 338-340). 

85 This makes even more untenable the suggestion that Commissioner Scott or the Commission ought to have appeared in the 
Supreme Court proceedings and moreover that this factor is something which could be argued to support the making of an 
order absolute.   

86 It is appropriate to quote from what was said in Hardiman, although recognising that it referred to the position of tribunals.  
The points made by the High Court apply with greater force to a court.  The High Court at pages 35-36 said:- 

“There is one final matter. Mr Hughes was instructed by the Tribunal to take 
the unusual course of contesting the prosecutors' case for relief and this he 
did by presenting a substantive argument. In cases of this kind the usual 
course is for a tribunal to submit to such order as the court may make. The 
course which was adopted by the Tribunal in this Court is not one which we 
would wish to encourage. If a tribunal becomes a protagonist in this Court 
there is the risk that by so doing it endangers the impartiality which it is 
expected to maintain in subsequent proceedings which take place if and when 
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relief is granted. The presentation of a case in this Court by a tribunal should 
be regarded as exceptional and, where it occurs should, in general, be limited 
to submissions going to the powers and procedures of the Tribunal.” 

87 There was nothing “exceptional” which could justify attempts by the Commission or more particularly Commissioner Scott to 
seek to make representations to the Supreme Court.   

88 It is also useful to refer to the recent decisions of the Federal Court in CTS Ltd v Australian Broadcasting Authority (No 2) 
[2004] FCA 614 at paragraphs [5] – [13] and the Supreme Court of Victoria in TXU Electricity Ltd v The Office of the 
Regulator-General and Others (2001) 3 VR 93, one of the decisions cited by counsel in his letter to the Acting President’s 
associate.  These authorities made the following points, not all of which apply in the present matter:- 

(a) Unless there are exceptional circumstances an administrative body, such as the Australian Broadcasting 
Authority, should not appear to refute the arguments of a party to proceedings and become a protagonist 
(CTS at [5]). 

(b) The “Hardiman principle” applies to bodies exercising a regulatory role (CTS at [12], TXU at [42]-[45]). 

(c) A reason for the principle is the prospect that the matter may be remitted back for determination by the 
primary decision-maker (TXU at [42]-[45]). 

(d) In cases in which writs of prohibition, mandamus and sometimes certiorari were sought in the High Court 
against the Court of Conciliation and Arbitration, Commissioners of the Conciliation and Arbitration 
Commission and the AIRC, these bodies were discouraged from appearing (TXU at [35]). 

(e) In proceedings where (as here) there was an obvious potential contradictor it has been the practice of courts 
not to appear where they were the subject of proceedings where prerogative relief was sought (TXU at [37]). 

(f) Industrial tribunals and courts characteristically did not argue questions of power – there was always an 
obvious potential contradictor on hand (TXU at [40]). 

89 In the circumstances nothing further needs to be said about this topic.  With respect, the course which ought to be followed by 
the Commission and members of the Commission in any similar application in the future is clear.  It was the practice followed 
in action 2400/2006.   

Jurisdiction of the Commission and the Full Bench to Decide if it has Jurisdiction 

90 The preliminary views on these issues were set out in the letters sent by the Acting President’s associate to the solicitors for the 
appellant, as directed by the Full Bench.  In our opinion, having further considered the matter, we confirm and support the 
position expressed in the letters.   

91 There is no doubt now that if a corporation is a “constitutional corporation”, including a “trading corporation”, then by virtue 
of sections 4, 5, 6 and 16 of the WRA and s109 of the Constitution, the Act will be excluded from operation where s16(1) of the 
WRA applies.   

92 This conclusion is arrived at in the following way.  Section 16(1) of the WRA states that it “is intended to apply to the exclusion 
of all the following laws of a State or Territory so far as they would otherwise apply in relation to an employee or employer 
…”.  There is then listed 5 such laws.  The first is “a State or Territory industrial law”.  This expression is defined in s4 of the 
WRA to mean, amongst other laws, the Act.  (See (a)(iii) of the definition of the expression). 

93 The s16 exclusion is limited in its application to “an employee or employer”.  So far as is presently relevant an “employer” is 
defined in s6(1)(a) to mean a “constitutional corporation”, and an “employee” under s5 relevantly means “an individual … 
employed … by an employer”.  A “constitutional corporation” in turn is defined in s4 of the WRA to mean “a corporation to 
which paragraph 51(xx) of the Constitution applies”.  This paragraph of the Constitution lists: “Foreign corporations, and 
trading or financial corporations formed within the limits of the Commonwealth”. 

94 The exclusion of the Act, is therefore, as stated above, dependent upon there being a corporation which is a constitutional 
corporation, including a trading corporation.  Whether a corporation is a trading corporation is ultimately a question of fact.  
“Whether the trading activities of a particular corporation are sufficient to warrant its being characterised as a trading 
corporation is very much a question of fact and degree”.  (R v Judges of the Federal Court of Australia and Another; ex parte 
The Western Australian National Football League (Inc) and Another (1979) 143 CLR 190 (Adamson) per Mason J at 234). 

95 It is therefore a factual issue which determines whether the Commission has jurisdiction over a corporation.  It is a 
jurisdictional fact, in the sense of a factual “precondition to the valid exercise of power”.  (Judicial Review of Administrative 
Action, Aronson and Others, Lawbook Company, 3rd Edition, 2004, page 227).  Unless a corporation is not a trading 
corporation (and is no other type of constitutional corporation) the Commission does not have jurisdiction. 

96 The Commission, like any other court or indeed any tribunal, has a duty to decide whether or not it has jurisdiction.  (See R v 
Blakely and Others; ex parte The Association of Architects, Engineers, Surveyors and Draughtsmen of Australia (1950) 
82 CLR 54 at 69; Re Gillies Contracting Pty Ltd (in liq); Khatri v Price and Another (1999) 166 ALR 380 at [15], Adamson at 
202-204, 225, 226, 228 and 230; R v Heagney and Another; ex parte ACT Employers Federation and Others (1976) 137 CLR 
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86 at 89; Mineralogy Pty Ltd v National Native Title Tribunal and Others (1997) 150 ALR 467 at 473-474; and Springdale 
Comfort Pty Ltd v BTAUWA (1986) 67 WAIG 325 at 330).   

97 For example, Katz J in Khatri v Price at [14] referred to the duty of an Australian Court to satisfy itself that it has jurisdiction 
and at [15] said that “every Australian Court must have at least a limited jurisdiction in every proceeding in which its 
jurisdiction is purportedly invoked, namely a jurisdiction to determine whether it has the jurisdiction which has been 
purportedly invoked”.  These observations echoed the analysis by Latham CJ in Blakely at 70 where the jurisdiction of a 
Commissioner under the Commonwealth Conciliation and Arbitration Act 1904-1949 (Cth) depended on whether there was an 
“industrial dispute”.  Latham CJ said, in effect, the Commissioner was required to consider and decide whether he had 
jurisdiction.  However, Latham CJ at 69-71, said this issue could not be conclusively determined by the Commissioner.  This 
was, in part because it was “a constitutional fact, whose existence can be re-determined at any time by the High Court”.  
(Aronson at 237). 

98 Therefore when the issue of the jurisdiction of the Commission is dependent on a constitutional question, the Commission 
must attempt to determine if it has jurisdiction.  It is an attempt, as only the High Court may finally determine a constitutional 
question (Adamson per Barwick CJ at 202-204 and Mason J at 225, 226, 228 and 230). 

99 The decision of the Commission as to whether or not it has jurisdiction, which in this case was dependent upon whether the 
appellant was not a trading corporation, may be appealed to the Full Bench.   

100 In Adamson, the jurisdiction of the Federal Court, under the Trades Practices Act 1974, to issue injunctions for a breach of s45 
of that Act, depended upon whether the West Perth Football Club and the Western Australian National Football League were 
“trading corporations”.  After considering the issue of jurisdiction in some detail, Mason J at page 230 said: “I conclude, 
therefore, that the Federal Court has jurisdiction to decide whether the prosecutors or any of them are trading corporations … 
[and] … the existence of the appeal [to the High Court] constitutes a persuasive ground for refusing the writ [of prohibition] 
as a matter of discretion.”  By the same reasoning the Commission and Full Bench have jurisdiction to decide if the Act does 
not apply, to the Commission with respect to and because a party is a trading corporation. 

101 In any action or appeal in which this issue was relevant, notices under s78B of the Judiciary Act 1903 (Cth) would be required 
to be served on the Attorneys-General of the Commonwealth, States and Territories.  This is because it is the application of 
s109 of the Constitution together with the WRA which, for a trading corporation, cause the Act not to operate.  (See Re S and 
the Adoption Act 2000 (NSW) [2005] NSWSC 1346 at [31] – [35] and the authorities cited therein and BGC Contracting Pty 
Ltd v The CFMEU [2004] FCA 417). 

102 As stated in s78B, where the Attorneys-General of the Commonwealth, States and Territories receive such a notice, they may 
apply (under s40 of the Judiciary Act) for the removal of the proceedings to the High Court.  If the proceedings are so 
removed, then this will allow for the final determination of the constitutional question which, in a case like the present, would 
determine the jurisdiction of the Commission.   

103 The possibility of removal, however, does not diminish the requirement of the Commission to attempt to determine whether or 
not it has jurisdiction, nor the entitlement of any party to appeal against this decision to the Full Bench or the Industrial Appeal 
Court.  (See s90 of the Act).   

104 Indeed, this is what occurred in the proceedings which culminated in the decision of the Industrial Appeal Court in City of 
Mandurah v Hull (2000) 100 IR 406.  This decision was an appeal to the Industrial Appeal Court from a decision of the Full 
Bench.  The decision of the Full Bench was an appeal against a decision by a single Commissioner that the Commission did 
not have jurisdiction because of the then provisions of the WRA combined with s109 of the Constitution.  This issue was 
considered and determined by the Commission at first instance, the Full Bench and the Industrial Appeal Court.  At no stage 
throughout these proceedings, and in particular in the reasons of the Industrial Appeal Court, was it suggested that the 
Commission at first instance, the Full Bench or the Industrial Appeal Court lacked the jurisdiction to attempt to determine 
whether the Commission at first instance had jurisdiction to hear the substantive application before it, which was also an 
application under s29 of the Act.   

105 An even more apposite example is Lawrence v Aboriginal Legal Service of Western Australia Inc (the ALS) (2006) WAIRC 
05849.  At first instance a preliminary issue raised by the ALS was heard and determined about whether the appellant was a 
trading corporation.  The Commission determined it was not and therefore it had jurisdiction to determine the substantive 
claim.  This decision was appealed against and the Full Bench has heard the appeal on 1 March 2007 and reserved its decision.   

106 It is also noted that in Re Inquiry into matters relating to the availability of work at Tristar Steering and Suspension Australia 
Ltd [2007] NSW IR Comm 50, a Full Bench of the New South Wales Industrial Relations Commission decided that although 
(unlike the Commission) it was not a court, it had jurisdiction to attempt to determine if its jurisdiction was excluded by the 
WRA, with respect to an inquiry into an asserted trading corporation, on the basis of the status of the corporation and also 
because it was alleged s146(1)(d) of the Industrial Relations Act (NSW), under which the inquiry was initiated, was excluded 
from operation by the WRA.  The Commission decided that the section was not excluded and it therefore had jurisdiction.  It 
was not required to finally determine the trading corporation issue.  (See paragraphs [13] – [16], [60] - [62]).  On two 
occasions the Federal Court has refused injunctions to prevent the inquiry from proceeding.  In neither occasion was it 
suggested by the Court that the Commission did not have jurisdiction to attempt to determine the jurisdictional question.  (See 
Tristar Steering and Suspension Australia Ltd v Industrial Relations Commission of NSW [2007] FCA 348 (Edmonds J) and 
[2007] FCA 407 (Cowdroy J)). 
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107 An analogy might also be made with the decision of the New South Wales Court of Appeal in Chapman v Chapman [1983] 
2 NSWLR 420.  This was also a situation where the jurisdiction of a state court was excluded if certain preconditions under 
Commonwealth legislation applied.  The appellant and respondent were formerly husband and wife.  They negotiated and 
executed an agreement for the purposes of s87 of the Family Law Act 1975 (Cth) (the FLA).  During the negotiations they 
agreed that Mrs Chapman would indemnify Mr Chapman against a debt of $14,000 he owed to Mrs Chapman’s mother, 
Mrs Goldsmith.  The s87 agreement did not specifically refer to the debt or agreement about the debt.  District Court 
proceedings were brought by Mrs Goldsmith against Mr Chapman, who joined Mrs Chapman, who successfully relied upon 
their agreement about the debt to obtain judgment against Mrs Chapman.   

108 One of the questions in the appeal was whether the District Court had jurisdiction to enforce the indemnity agreement.  It was 
argued that only the Family Court had jurisdiction.  This was because under s8(1)(a) of the FLA and because of a proclamation 
under s40 of the FLA no court other than the Family Court had jurisdiction in respect of proceedings involving certain types of 
“matrimonial causes” as defined in the FLA.  Therefore the jurisdiction of the District Court depended on whether the 
proceedings before it involved a matrimonial cause as defined.   

109 The Court of Appeal (Mahoney and Priestley JJA; Hutley AP not deciding) decided the District Court proceedings were not a 
matrimonial cause of the relevant type and therefore the District Court was not acting outside its jurisdiction in hearing and 
determining the claim.  There was no suggestion in the reasons of the Court of Appeal that it could not consider and determine 
this jurisdictional question or that the District Court was prevented from doing so; or that only the Family Court could 
adjudicate on the jurisdictional issue.   

How An Appeal Could Be Determined 

110 As stated earlier, no question of jurisdiction based on the WRA was raised at first instance in this matter.  Further, it was not an 
issue which was included in the grounds of appeal.  This is not to say, however, that it could not have become a ground of 
appeal upon an application to amend the grounds.  Ordinarily, an amendment to grounds of appeal based on an assertion that 
the Commission lacked jurisdiction to determine a matter because of an inconsistency with the WRA is one which the Full 
Bench would be expected to grant.   

111 In a case where, as here, there had been no evidence before the Commission at first instance about the trading activities of the 
appellant corporation, or argument about the effect of Regulation 1.2 of Division 2 of Part 1 of Chapter 2 of the Workplace 
Relations Regulations 2006 (reg 1.2 of the WRR), there remain possibilities about how the appeal could have been heard and 
determined.   

112 The first issue is whether s16(1) of the WRA applied to this matter.  Section 16(1) became operative on 27 March 2006.  Prior 
to that date the respondent had invoked the jurisdiction of this Commission on 3 March 2006 by filing an application to refer a 
claim under s29(1)(b)(ii) of the Act to claim that he had been denied a benefit which he was entitled under his contract of 
employment.  In his application, the respondent stated that he was owed $61,430.30 on the termination of his employment on 
30 December 2005.  The respondent’s claim was heard by Commissioner Scott on 10 April 2006, 16 June 2006 and 25 August 
2006, and her decision issued on 3 November 2006.    

113 Regulation 1.2 of the WRR excludes the operation of s16(1) of the WRA in respect of certain claims before this Commission 
and thus preserves the jurisdiction of the Commission to deal with particular matters which would otherwise be excluded by 
s16(1).   

114 Regulations 1.2(1), (2) and (4) provide:- 

“(1) For paragraph 16 (2) (b) of the Act, subsection 16 (1) of the Act does 
not apply to a law of a State or Territory of a kind that is mentioned in 
this regulation. 

Note   Under subsection 16 (1) of the Act, the Act is intended to apply 
to the exclusion of specified laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer. The 
subsection lists the kinds of laws that are excluded. 

However, subsection 16 (1) does not apply to a law of a State or 
Territory so far as the law is prescribed by the regulations as a law to 
which the subsection does not apply. 

Rights and obligations — general 

(2) Subsection 16 (1) does not apply to a law of a State or Territory 
(including a law relating to appeals) to the extent to which it relates to 
compliance with an obligation: 

(a) under: 

(i) that law; or 
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(ii) another law of a State or Territory; 

which would otherwise be excluded by subsection 16 (1) 
of the Act; and 

(b) in respect of an act or omission which occurred prior to 
the reform commencement. 

… 

Termination of employment 

(4) Subsection 16 (1) does not apply to a law of a State or Territory 
(including a law relating to appeals) to the extent to which it relates to 
a termination of employment that occurred before the reform 
commencement.” 

115 Paragraphs [12] to [15] of the written submission filed in the Supreme Court are part of the submissions quoted above. 

116 In the first paragraph of footnote 2 of the written submissions, inserted after the word “exceptions” in paragraph [15] it was 
stated:- 

“Various exceptions are prescribed by ss 16(2) and 16(3) of the WR Act and 
the Workplace Relations Regulation 2006 (WR Regs).  In Phillips v TR7 Pty 
Ltd (2006) 86 WAIG 2646 (Phillips) it was argued that the Commission’s 
ability to hear a contractual benefits claim was preserved by 2 of the 
prescribed exceptions, namely, regulations 1.2(2) and 1.2(4) of Chapter 2 of 
the WR Regs.  The Commissioner rejected the argument.” 

117 Although, Commissioner Wood in Phillips v TR7 Pty Ltd (2006) 86 WAIG 2646 held that reg 1.2 does not apply to preserve 
the jurisdiction of the Commission to hear and determine a claim made under s 29(1)(b)(ii) of the Act where the employer is a 
“constitutional corporation”, we note that this issue is not without controversy.  Senior Commissioner Smith recently 
observed by way of obiter in Gwenda May Smith v Albany Esplanade Pty Ltd t/as the Esplanade Hotel (2007) 87 WAIG 508 
that reg 1.2 does apply to save the jurisdiction of the Commission to hear and determine a contractual benefits claim where an 
act or omission relied upon to found the claim occurred prior to 27 March 2006.   

118 The second issue is whether, if it were a case, like this one appears to be, where neither party considered the trading 
corporation inconsistency with the WRA issues and the effect of reg 1.2 at first instance, but on examining the issue they agreed 
that the Commission did not have jurisdiction at first instance, the Full Bench may well have acted upon a consent position that 
the appeal be allowed and the orders made by the Commission at first instance be set aside.   

119 Thirdly, if reg 1.2(2) did not apply to oust the operation of s16(1) of the WRA the question of whether the respondent to an 
application before the Commission at first instance was a trading corporation was disputed, the Full Bench could, despite 
s49(4) of the Act, permit new evidence to be led on this issue, if it followed CFMEU v Perrott (2002) 83 WAIG 17 at [10] and 
FCU v George Moss Ltd (1990) 70 WAIG 3040).   

120 Fourthly, if the issue of the status of a corporation was required to be determined by the Commission at first instance, to decide 
whether it had jurisdiction, but it had not been, an appeal could be allowed, the orders of the Commission at first instance 
suspended, and the case remitted to the Commission for consideration and determination of the issue.  (See s49(5) of the Act). 

Conclusion on Jurisdiction 

121 For these reasons, it is our opinion that the Full Bench had jurisdiction to determine an appeal against the orders made by 
Commissioner Scott, on the basis of the constitutional issue which was subsequently raised in the proceedings before the 
Supreme Court.  It is therefore our respectful opinion that an application of the type which was made in this case to the 
Supreme Court was unnecessary.  The appeal could have been upheld and the decision of Scott C quashed (s49(5) of the Act).  
This would have achieved the same result for the appellant as action 2400/2006. 

122 It is appropriate in our opinion that the Supreme Court be aware of these respectful views and accordingly a copy of these 
reasons will be forwarded to the court.   

Order 

123 As stated, the formal order which will be made by the Full Bench is simply that the appeal is dismissed. 
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2007 WAIRC 00319 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CROWN SCIENTIFIC PTY LTD 
APPELLANT 

-and- 
LESLIE BRUCE CLARKE 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J H SMITH 

DATE WEDNESDAY, 4 APRIL 2007 
FILE NO/S FBA 44 OF 2006 
CITATION NO. 2007 WAIRC 00319 
 

Decision Appeal dismissed 
 

Order 
1. The appeal is dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2007 WAIRC 00258 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPELLANT 

-and- 
COMMISSIONER FOR CORRECTIONS DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J H SMITH 

DATE FRIDAY, 16 MARCH 2007 
FILE NO FBA 42 OF 2006 
CITATION NO. 2007 WAIRC 00258 
 

Decision Appeal dismissed 
 

Order 
1. The appeal is dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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2007 WAIRC 00270 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SECRETARY, LORD FORREST NOMINEES TRADING AS QUALITY HOTEL LORD 
FORREST 

APPELLANT 
-and- 
PAUL LEO IAN FINDLAY 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER S M MAYMAN 

DATE THURSDAY, 22 MARCH 2007 
FILE NO FBA 32 OF 2006 
CITATION NO. 2007 WAIRC 00270 
 

Decision Appeal dismissed 
 

Order 
1. The appeal is dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PRESIDENT—Matters dealt with— 

2007 WAIRC 00238 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROMAN CATHOLIC ARCHBISHOP OF PERTH 
APPLICANT 

-and- 
INDEPENDENT EDUCATION UNION OF WESTERN AUSTRALIA, UNION OF EMPLOYEES 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 13 MARCH 2007 
FILE NO/S PRES 1 OF 2007 
CITATION NO. 2007 WAIRC 00238 
 

Decision Application granted 
Appearances 
Applicant Mr J F I Curlewis (of Counsel), by leave 
Respondent No appearance 
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Order 
This matter having come on for hearing before me on 13 March 2007, and having heard Mr J F I Curlewis (of 
Counsel), by leave, on behalf of the applicant, and there being no appearance on behalf of the respondent, it is this 
day, 13 March 2007 ordered that:- 

1. Orders 2, 3, 4, 5 and 6 of the orders made by the Commission on 
16 February 2007 in application CR 188 of 2005 be stayed pending 
the determination of appeal No FBA 3 of 2007 or until further order. 

2. The parties have liberty to apply on 48 hours’ notice for the purpose 
of seeking any amendment to or revocation of the first order made. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2007 WAIRC 00315 
CHILDREN'S SERVICES (GOVERNMENT) AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE HON MINISTER FOR COMMUNITY SERVICES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 149 OF 2006 
CITATION NO. 2007 WAIRC 00315 
 

Result Award variation 
Representation 
Applicant Ms E Palmer 
Respondent Mr A Harper 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Children's Services (Government) Award 1989  be varied in accordance with the following schedule and 
that such variations shall have effect from the beginning of the first pay period commencing on or after 2 April 
2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 10. – Overtime:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 

employer or be paid $9.75 for a meal, and if, owing to the amount of overtime worked, a second or subsequent 
meal is required he/she shall be supplied with each meal by the employer or be paid $5.70 for each meal so 
required. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
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For Expense Related Allowances: 

• Clause 10. – Overtime has been varied for the CPI Meals Out and Take Away Food for the period December 2004 
to June 2006 giving the percentage of 6.19%. 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate having 
applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue No:  6455.0.40.001 
EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods - Perth 

Clause A B C 
Clause 10. – Overtime (4)(a) $9.20 $9.77 $9.75 
 $5.35 $5.68 $5.70 

 

AWARDS/AGREEMENTS—Variation of— 

2007 WAIRC 00309 
CHILD CARE (OUT OF SCHOOL CARE - PLAYLEADERS) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
SHIRE OF WANNEROO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 93 OF 2006 
CITATION NO. 2007 WAIRC 00309 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 
HAVING heard Ms E. Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Child Care (Out of School Care - Playleaders) Award be varied in accordance with the following 
schedule and that such variations shall have effect from the beginning of the first pay period commencing on or 
after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 6. – Hours of Work:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) A day's work shall be worked in one "unbroken" shift provided that a shift shall not be deemed to be broken by 
the taking of meal breaks.  Provided further that an employee may work a day's work in a "broken" shift in 
which case an additional payment of $2.85 per day shall be paid to such worker who does not live in the locality 
of the work place. 

2. Clause 7. – Meal Breaks and Allowances:  Delete subclause (2) of this clause and insert the following in lieu 
thereof: 

(2) Where any employee, without being notified on the previous day, has to continue working after the usual finishing time 
for more than two hours he or she shall be paid $9.75 for a meal or be provided with a meal at the Centre. 

3. Clause 23. – Fares and Travelling Allowances:  Delete subclause (2)(c) of this clause and insert the following in lieu 
thereof: 
(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 

next following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 
Engine Displacement (in cubic centimetres) 

Over 2600cc Over 1600-2600cc l600cc & under 
Area Details 

Rate per kilometre (cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5 ° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 
Distance travelled during a year on official business Rate per kilometre (cents) 
All areas of the State 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Level Five (Step IV). 
2. The Work Related Allowances – the percentage increase in: 

• Clause 6. – Hours of Work 
is derived from $17 divided by $602.00 (2005) multiplied by 100 equals 2.82%.  $20 divided by $619.00 (2006) 
multiplied by 100 equals 3.23%: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 7. – Meal Breaks and Allowances has been varied for the CPI Meals Out and Take Away Food for the 
period December 2004 to June 2006 giving the percentage of 6.19%. 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 
4. Clause 23. – Fares and Travelling Allowance: 

Note: Order was varied by CPI figures (Private Motoring – Perth) for the period December 2004 to June 2006 giving the 
percentage of 8.50%.   

June 2006 157.0 100 
December 2004 144.7 X   1 = 8.50% 

CPI Private Motoring – Motor Vehicles – Perth 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 
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WORK RELATED ALLOWANCES 

Clause A B C 

Clause 6. – Hours of Work  $2.67 $2.84 $2.85 

EXPENSE RELATED ALLOWANCES 
CPI Meals out and Take Away Food - Perth 

Clause A B C 
Clause 7. – Meal Breaks and Allowances $9.20 $9.77 $9.75 

 

2007 WAIRC 00313 
CHILDREN SERVICES (CONSENT) AWARD NO. 1 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WINTERFOLD CHILD CARE CENTRE INC AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 134 OF 2006 
CITATION NO. 2007 WAIRC 00313 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Children's Services (Consent) Award 1984 be varied in accordance with the following schedule and that 
such variations shall have effect from the beginning of the first pay period commencing on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 25. – Fares and Travelling Time:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 

Rates of hire for use of employee's own vehicle on employer's business 
Schedule 1 - Motor Vehicle Allowances 

Engine Displacement (in cubic centimetres) 
Over 2600cc Over 1600-2600cc l600cc & under 

Area and Details 

Rate per kilometre (cents) 
Metropolitan Area 81.7 70.9 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5 ° South Latitude 92.1 80.3 71.5 
Rest of the State 86.8 75.3 66.8 
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Schedule 2 - Motor Cycle Allowances 
Distance travelled during a year on official business Rate per kilometre (cents) 
All areas of the State 28.3 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
Clause 25. – Fares and Travelling Time 
Has been varied for the CPI figures Private Motoring – Perth for the period December 2004 to June 2006 giving the percentage of 
8.50%. 

June 2006 157.0 100 
December 2004 144.7 X   1 = 8.50% 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue No. 6455.0.40.001 

 
 

2007 WAIRC 00311 
CHILDREN'S SERVICES (PRIVATE) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BASSENDEAN TOWN COUNCIL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 95 OF 2006 
CITATION NO. 2007 WAIRC 00311 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the Children's Services (Private) Award 2006 be varied in accordance with the following schedule and that 
such variations shall have effect from the beginning of the first period commencing on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 

Clause 10. – Meal Breaks and Allowances: Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing 
time for two hours or more the employee shall be provided with a meal free of charge or be paid $8.95 for such meal. 

And further, with the consent of the parties, the Commission records the following basis for variations: 

For Expense Related Allowances: 

• Clause 10. – Meal Breaks and Allowances has been varied for the CPI Meals Out and Take Away Food – Perth for 
the period December 2004 to June 2006 giving the percentage of 6.19%. 
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June 2006 171.0 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Food – Perth 
Catalogue: 6455.0.40.001 
The previous rates are identified in Column A of the table below.  Column B identifies the new actual rate having applied the 
increase.  Column C the new rate identified in Column B rounded. 
EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - All 

Clause A B C 
Clause 10. – Meal Breaks and Allowances $8.45 $8.97 $8.95 

 
 

2007 WAIRC 00321 
CLEANERS AND CARETAKERS (GOVERNMENT) AWARD, 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE HONOURABLE PREMIER OF WA AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 4 APRIL 2007 
FILE NO/S APPL 408 OF 2004 
CITATION NO. 2007 WAIRC 00321 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondents Ms E McQueen (as agent on behalf of the Respondents for whom warrants have been filed) 
 

Order 
HAVING heard Ms Palmer on behalf of the Applicant and Ms McQueen as agent on behalf of the Respondents for whom warrants 
have been filed, and there being no appearance by or on behalf of any other Respondents, and by consent, the Commission pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Cleaners and Caretakers (Government) Award, 1975 be varied in accordance with the following schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 19 March 
2007. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1. AWARD STRUCTURE 
1.1 TITLE 

This award shall be known as the Cleaners and Caretakers (Government) Award 1975 and replaces the Cleaners and Caretakers 
(Government) Award No. 5 of 1966. 
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1.2 ARRANGEMENT 
1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
1.6 Relationship with the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 
1.7 Relationship with the Western Australian Government/Liquor, Hospitality and Miscellaneous Union Redeployment, 

Retraining and Redundancy Certified Agreement 2004 
2. Contract of Employment 
2.1 Contract of Service 
2.2 Types of Employment 
3. Hours of Work 
3.1 Hours 
3.2 Overtime 
3.3 Shift Work 
3.4 Rostered Day Off (38 Hour Week) 
4. Wages 
4.1 Minimum Adult Award Wage  
4.2 Rates of Pay 
4.3 Supported Wage System 
4.4 No Reduction 
5. Allowances and Facilities 
5.1 Special Rates and Provisions 
5.2 Uniforms and Protective Clothing 
5.3 Higher Duties 
5.4 First Aid 
6. Leave 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Carer's Leave  
6.4 Public Holidays 
6.5 Long Service Leave 
7. Calculation of Area 
8. Anti-discrimination 
9. Dispute Resolution Procedure 
10. Named Parties  
10.1 Union Parties  
10.2 Named Employers  
11. Other Laws Affecting Employment  
12. Where to go for Further Information 
Sch. A Provisions of Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 

1.3 AREA AND SCOPE 
1.3.1 Subject to 1.3.2, this award shall apply throughout the State of Western Australia to persons employed under the 

classifications specified in Clause 4 – Wages and who are employed by: 
(a) an employing authority in the public sector as defined by the Public Sector Management Act 1994 (WA); or 
(b) the entities listed in Schedule 1 of the Public Sector Management Act 1994 (WA). 

1.3.2 This award shall not apply to: 
(a) any person employed by: 

(i) any university; 
(ii) the R&I Bank of Western Australia;  
(iii) SGIO Insurance Limited; or 
(iv) any local government or regional local government or the council of a local government or regional 

local government; or 
(b) any person employed pursuant to any of the following awards or industrial or other agreements: 

(i) Country High School Hostels Award 1969; 
(ii) Community Welfare Department Hostels Award 1983; 
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(iii) Corruption and Crime Commission Agreement 2005 (PSAAG 28 of 2005) and/or any replacement 
agreement; 

(iv) Cultural Centre Award 1987; 
(v) Health and Disability Services – Support Workers – Western Australian Government Award 2001 

(AW808168); 
(vi) Hospital Workers (Government) Award 1966; 
(vii) Midland Sales Yard Agreement 2004 (AG 145 of 2004) and/or any replacement agreement; 
(viii) Parliamentary Employees Award 1989; 
(ix) Port Hedland Port Authority Staff Agreement 2004 (AG838222) and/or any replacement agreement; 
(x) Railway Employees' Award 1969; 
(xi) State Research Stations, Agricultural Schools and College Workers Award 1971; 
(xii) Theatrical Employees, Entertainment, Sporting and Amusement Facilities (Western Australian 

Government) Award 1987; or 
(xiii) Western Australian Mint Security Officers Award 1988. 

1.4 TERM 
The term of this award shall be one year from the first pay period commencing on or after the date of this award. 

1.5 DEFINITIONS 
For the purposes of this award, the following terms shall have the following meaning: 
1.5.1 "ASNA" means arbitrated safety net adjustment. 
1.5.2 "caretaker" means an employee required to reside on or in the vicinity of the premises of their employer and who is 

responsible to their employer for the supervision and/or the general cleaning of such premises and who is responsible for 
the safety of the employer's grounds and buildings. 

1.5.3 "cleaner" means an employee mainly employed in cleaning work of any description (including glass partitions and 
windows) on premises, or in bringing into or maintaining premises in a clean condition. 

1.5.4 "casual employee" means an employee who is engaged on an hourly basis for a period not exceeding four weeks in any 
workplace. 

1.5.5 "employee" means a person employed by an employer in a calling prescribed in 4.2 – Rates of Pay.  
1.5.6 "employer" means, subject to 1.3.2, an employing authority in the public sector as defined by the Public Sector 

Management Act 1994 (WA), or an entity listed in Schedule 1 of the Public Sector Management Act 1994 (WA). 
1.5.7 "fixed term contract employee" means a person engaged by the employer under a contract of employment for a specified 

period. 
1.5.8 "full time employee" means an employee who is engaged for 38 hours per week in accordance with 3.1 – Hours.  
1.5.9 "industrial agreement" means an agreement registered in accordance with section 41 of the Industrial Relations Act 1979. 
1.5.10 "organisation" means, subject to 1.3.2, an employing authority in the public sector as defined by the Public Sector 

Management Act 1994 (WA), or an entity listed in Schedule 1 of the Public Sector Management Act 1994 (WA). 
1.5.11 "part time employee means an employee who undertakes work for less than the hours designated as full time by 3.1 – 

Hours.  
1.5.12 "probationary employee" means an employee serving a period of probation in accordance with 2.1.1 – Probation. 
1.5.13 "rostered employee" means an employee who is rostered to work day shift on any of the seven days of the week in 

accordance with 3.1 – Hours. 
1.5.14 "security officer" means a person employed to watch and/or guard, patrol and/or protect premises and/or property 

including opening and closing doors and windows as required; and/or protect goods, cash or valuables in transit. 
1.5.15 "shift employee" means an employee who is rostered to work outside the ordinary hours of work as prescribed by 3.1 – 

Hours. 
1.5.16 "trainee" means an employed engaged in a full time or part time structured employment based training arrangement, 

approved by the Western Australian Department of Education and Training or its successor and which, on successful 
completion, provides the employee with a nationally recognised qualification. 

1.5.17 "traineeship training contract" means the agreement between the employer and the trainee that provides details of the 
traineeship and the obligations of the employer and trainee, and that is registered with the Western Australian Department 
of Education and Training or its successor. 

1.5.18 "union" means the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch. 
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1.5.19 "WAIRC" and "Commission" mean the Western Australian Industrial Relations Commission. 
1.5.20 "window cleaner" means an employee employed exclusively in window cleaning. 
1.6 RELATIONSHIP WITH THE MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD 

NO A 4 OF 1992 
1.6.1 The provisions of the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 shall apply, as 

varied from time to time, with any necessary changes made, to all employees covered by this award.   
1.6.2 Subject to any variation made from time to time, and with any necessary changes made, the provisions of the 

Miscellaneous Government Conditions and Allowances Award are listed in Schedule A of this award. 
1.7 RELATIONSHIP WITH THE WESTERN AUSTRALIAN GOVERNMENT/LIQUOR, HOSPITALITY AND 

MISCELLANEOUS UNION REDEPLOYMENT, RETRAINING AND REDUNDANCY CERTIFIED AGREEMENT 2004 
Where applicable, this award shall be read in conjunction with the Western Australian Government/Liquor, Hospitality and 
Miscellaneous Union Redeployment, Retraining and Redundancy Certified Agreement 2004, as and when varied.  

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

2.1.1 Probation 
(a) All employees appointed by the employer shall initially be employed on a probationary period not exceeding 

three months. 
(b) Prior to the expiry of a probationary period of employment, the employer shall: 

(i) confirm the appointment; 
(ii) where performance issues have been identified and appropriate support and training to enhance 

performance have been documented, extend the employee's period of probation for a further period as 
determined by the line manager, but shall not exceed a further three months; or 

(iii) terminate the appointment due to unsatisfactory performance. 
2.1.2 Any employee, other than a casual employee, who is ready, willing and available for work shall be provided with a full 

weeks work by the employer.  If a full week's work is not provided, the employee shall be entitled to not less than the 
minimum weekly wage prescribed in this award for their class of work.  A full weeks work for a part time employee shall 
equate to the ordinary working hours as agreed between the part time employee and the employer under 2.2.6 – Part time 
employment. 

2.1.3 The employer shall be under no obligation to pay for any day not worked upon which the employee is required to present 
themselves for duty, except where such absence from work is on account of holidays or leave to which the employee is 
entitled to under this or any other relevant award. 

2.1.4 An employer may direct an employee to carry out such duties as are within the limits of the employee's skill, competence 
and training, including work that is incidental or peripheral to the employee's main tasks or functions. 

2.1.5 Notice of termination of employment by the employer 
(a) The employment of an employee, other than a casual employee, trainee, or fixed term contract employee as 

defined in 1.5 – Definitions, must not be terminated unless the employer has given the employee the required 
period of notice in accordance with the following table or the employer has provided the employee with 
payment in lieu of notice. 
Period of continuous service Required period of notice 
Not more than 1 year At least 1 week 
More than 1 year but not more than 3 years At least 2 weeks 
More than 3 years but not more than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

(b) The period of notice for an employee, who at the time of being terminated is over 45 years of age and has 
completed at least two years continuous service with the employer, shall be increased by one week.  

(c) The employee may be terminated by the employer giving the employee part of the required period of notice, 
with payment in lieu for the remainder of the required period of notice. 

(d) Payment in lieu of notice must equal or exceed the total amounts that, if the employee's employment had 
continued until the end of the required period of notice, the employer would have become liable to pay the 
employee because of the employment continuing during that period. 

(e) Payment in lieu of notice must be worked out on the basis of: 
(i) the employee's ordinary hours of work, even if they are not standard hours; 
(ii) the amounts ordinarily payable to the employee in respect of those hours including, for example, 

allowances, loadings and penalties; and 
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(iii) any other amounts payable under the employee's contract of employment. 
2.1.6 Termination of an employee for serious misconduct 

(a) An employer may terminate an employee without notice or payment in lieu of notice if the employee is guilty of 
serious misconduct. In such cases, wages shall be paid up to the time of dismissal only. 

(b) "Serious misconduct" means misconduct of such a nature that it would be unreasonable to require the employer 
to continue the employment of the employee concerned during the required period of notice.  

2.1.7 Notice of termination of employment of casual employees 
(a) The employment of a casual employee must not be terminated unless the employer has given the employee one 

hour's notice of termination or payment in lieu of one hours notice. 
(b) Notwithstanding 2.1.7(a) and the exclusion of casual employees in 2.1.5(a), an employee may, subject to the 

provisions of section 638 of the Workplace Relations Act 1996 (Cth), be entitled to notice of termination as 
provided for in section 661 of the Workplace Relations Act 1996 (Cth).  

2.1.8 Notice of termination of employment of trainees 
(a) Trainees engaged under a traineeship training contract as defined in 1.5.17 are not, at the conclusion of the 

contract, entitled to notice or payment in lieu of notice. 
(b) Although the completion of a traineeship does not guarantee the trainee future employment in the WA public 

sector, the employer will cooperate to assist the trainee to be placed in suitable employment, should a position 
arise. 

2.1.9 Notice of termination of employment of fixed term contract employees  
Fixed term contract employees as defined in 1.5.7 are not, at the conclusion of the contract, entitled to notice or payment 
in lieu of notice. 

2.1.10 Notice of termination of employment by the employee 
(a) Except as otherwise provided in 2.1 – Contract of Service, an employee, including a probationary employee, 

shall provide the employer with one week's notice of termination or forfeit one weeks pay in lieu of notice, 
unless the parties agree to a shorter period of notice. 

(b) An employee employed on an ongoing basis as a caretaker shall provide the employer with two week's notice of 
termination or forfeit two weeks pay in lieu of notice, unless the parties agree to a shorter period of notice. 

(c) A casual employee shall provide the employer with one hours notice of termination or forfeit one hour's pay in 
lieu of the required notice unless the parties agree to a shorter period of notice. 

2.1.11 Statement of employment 
An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated, a written statement specifying the period of employment and the classification or type of work performed by 
the employee.  

2.1.12 Job search entitlement   
(a) During the period of notice of termination given by the employer, an employee shall be allowed up to one day's 

time off without loss of pay during each week of notice for the purpose of seeking other employment.  The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or they shall not receive payment for the time absent. For this purpose, a statutory 
declaration will be sufficient. 

2.2 TYPES OF EMPLOYMENT 
2.2.1 A person may be appointed as a full time or part time employee: 

(a) on an ongoing basis; or 
(b) for a fixed term. 

2.2.2 A person may be appointed as a casual employee, subject to the provisions of 2.2 – Types of Employment. 
2.2.3 Employees will be employed on an ongoing basis except in the following circumstances where fixed term and casual 

contracts may be used: 
(a) special projects; 
(b) to temporarily fill vacancies where a decision has been made to fill that vacancy, whilst the recruitment process 

is being undertaken; 
(c) to fill vacancies due to: 
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(i) parental leave; 
(ii) long service leave; 
(iii) sick leave; 
(iv) workers' compensation; 
(v) secondments; 
(vi) the substantive occupant working in another position that may involve higher duties; 
(vii) leave without pay; and 
(viii) other forms of leave as prescribed in the relevant award/s; and 

(d) any other situations as agreed between the employer and the union, either at an industry or a local level. 
2.2.4 Employees appointed on either an ongoing basis or on a fixed term contract shall be advised in writing of their terms of 

appointment and such advice shall specify the dates of commencement, hours of work and, in the case of fixed term 
contract employees, the cessation date of the contract.  

2.2.5 Casual employment 
(a) When an employee is appointed on a casual basis and before they are so engaged, they shall be informed of 

their casual status and their conditions of employment. 
(b) Casual employees shall receive a 20% loading in lieu of annual leave, sick leave and public holidays. 
(c) Except for casual security officers, all casual employees shall be entitled to a minimum engagement of two 

hours or payment in lieu for such period. 
(d) Casual security officers shall be entitled to, for each engagement not exceeding four hours, a minimum 

engagement of four hours. For each engagement exceeding four hours, casual security officers shall be entitled 
to a minimum engagement of eight hours. 

2.2.6 Part time employment 
(a) A part time employee shall be entitled to the same entitlements as a full time employee, to be provided on a pro 

rata basis according to the hours worked by the employee. 
(b) At the time of engagement, the employer and the part time employee will agree in writing on a regular pattern 

of work, specifying the hours worked each day, which days of the week the employee will work, and the actual 
starting and finishing times each day. Rostered employees shall be informed of their minimum hours of 
engagement and the basis upon which rosters are formulated. An agreement concerning a part time employee's 
ordinary hours of work shall be consistent with the relevant provisions of 3.1 – Hours. 

(c) The employer and employee may agree, in writing, to a temporary variation to an employee's ordinary working 
hours such that: 
(i) time worked up to eight hours on any day is not to be regarded as overtime but an extension of the 

agreed hours for that day and should be paid at the normal rate of pay;  
(ii) additional days worked, up to a total of five days per week, are regarded as an extension of the agreed 

hours and should be paid at the normal rate of pay;  
(iii) additional hours worked for which overtime is not paid shall be considered as part of the employee's 

ordinary working hours; and 
(iv) any time worked beyond the relevant daily spread of hours and/or days of the week as prescribed in 

3.1 – Hours shall be considered overtime.    
(d) Nothing in 2.2.6 prevents the employer and employee from agreeing, in writing, to a permanent variation to the 

part time employee's ordinary working hours as established under 2.2.6(b). 
3. HOURS OF WORK 

3.1 HOURS 
3.1.1 (a) Except as otherwise provided for in 3.1 – Hours, the ordinary hours of work shall be 38 per week with the hours 

actually worked being 40 hours per week or 80 hours per fortnight.  
(b) Ordinary hours shall be worked between the hours of 6.00 am and 7.00 pm, Monday to Friday inclusive. 
(c) The actual hours of work for attendants and court ushers shall be worked between 8.00 am and 5.00 pm unless 

otherwise ordered by the WAIRC or by agreement with the union.  
(d) Ordinary hours shall be worked within a 20-day cycle of eight hours on the first 19 days in each cycle with 0.4 

of one hour of each such day worked accruing as an entitlement to take the 20th day in each cycle as a paid day 
off as though worked. 
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(e) (i) Notwithstanding the provisions of 3.1.1(a), where the majority of school cleaners, including the 
Cleaner in Charge, request, the start time may be varied to allow cleaners to start earlier than 6.00 am 
with the written permission of the Principal. Under no circumstances are cleaners allowed to start 
work more than 4.5 hours before the official opening time of the school at which they are employed. 

(ii) In considering a request made in accordance with 3.1.1(e)(i), the Principal will take into account, but 
is not limited to, such factors as: 
(aa) operational needs of the schools; 
(bb) natural and artificial lighting; 
(cc) safety and security of the cleaning staff; and 
(dd) security of school premises and property. 

(iii) Where the request of cleaners to start earlier than 6.00 am is granted, the loadings prescribed in 5.1 – 
Special Rates and Provisions of this award will not apply. 

(iv) In the event that the Cleaner in Charge does not agree to an earlier start time, but the majority of 
cleaners do, another cleaner may volunteer to take responsibility for opening the school and switching 
off the security alarm system.  Under such circumstances, no additional allowances are payable to the 
cleaner who elects to undertake this duty. 

(v) The starting times for cleaners will be reviewed at the end of Term 1 and Term 3 each year. 
3.1.2 Rostered and shift employees 

(a) The ordinary hours of work for a rostered employee may be worked between the hours of 6.00 am and 7.00 pm 
on any of the seven days of the week. 

(b) Except as provided for in 3.1.6: 
(i) the ordinary hours of work for a shift employee or caretaker may be worked on any of the seven days 

of the week and there shall be no fixed daily spread of hours; and 
(ii) the ordinary hours for shift employees shall be worked in not more than ten shifts per fortnight of 

eight hours each and not more than one shift in every 24 hours. 
(c) Notwithstanding the provisions of 3.1.2(b)(ii), where the union and the employer so agree, shifts of more than 

eight hours but not more than 12 hours may be worked for the purpose of trialling alternative shift arrangements 
only. 

(d) Shift and rostered employees shall be entitled to 12 paid days off in every twelve months. Such rostered days 
off shall be taken: 
(i) in accordance with 3.4.4 – Rostered Day Off (38 Hour Week); or 
(ii) at a time mutually agreed between the employer and employees concerned; or 
(iii) in conjunction with annual leave. 

(e) The length of the cycle during which the ordinary hours may be worked to give an average of 38 shall be 
determined by agreement between the employer and the union or, failing agreement, through the dispute 
resolution procedure of this award. 

3.1.3 Each employee referred to in 3.1.2 – Rostered and shift employees shall, in every seven consecutive days, be granted two 
consecutive days off duty, provided that this provision shall be deemed to be complied with if the employee is granted the 
equivalent of six days off duty in every period of three weeks. 

3.1.4 An employee other than a security officer shall be entitled to a meal break of not less than 30 minutes and not more than 
one hour each day.  No employee shall be required to work for more than five consecutive hours without a meal break, 
provided that, if an employee is required to work during their meal break, they shall be paid at overtime rates until a meal 
break is taken. 

3.1.5  Caretakers 
(a) There shall be no fixed spread of hours for caretakers who may be required to be on duty on any day of the 

week, but no caretaker shall be called upon to perform cleaning or supervision of cleaning work in excess of 38 
hours per week. 

(b) Caretakers shall be allowed adequate meal breaks and rest periods by arrangement between the employer and 
the employee. 

(c) Caretakers shall not be deemed to be working on Saturdays and/or Sundays when they are required to open and 
close classrooms, halls or other school facilities for which they are entitled to the allowances prescribed in 5.1 – 
Special Rates and Provisions. 



87 W.A.I.G.                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    627 
 

3.1.6 Security officers 
(a) The ordinary working hours of security officers shall be 76 per fortnight, such hours to be worked in not more 

than 12 shifts per fortnight and not more than ten hours in any one shift and not more than one shift in every 24 
hours. The employer may fix the number and duration of such shifts and the employee shall be given 48 hours' 
notice of any change of such shift. 

(b) Provided that no employee shall be rostered for duty until at least ten hours have elapsed from the time their 
previous rostered shift ended. Notwithstanding the foregoing, more than one shift may be worked in a 24-hour 
period to facilitate a change of roster. 

3.2 OVERTIME 
3.2.1 Requirement to work reasonable overtime 

(a) An employer may require an employee to work reasonable overtime at overtime rates. 
(b) An employee is not to be required or requested by the employer to work more than: 

(i) the employee's ordinary hours of work as per 3.1 – Hours; and 
(ii) reasonable additional hours as determined under 3.2.1(c). 

(c) For the purposes of determining whether additional hours that an employee is required or requested by an 
employer to work are reasonable additional hours, all relevant factors are to be taken into account. The factors 
that may be taken into account include, but are not limited to, the following:  
(i) any risk to the employee's health and safety that might reasonably be expected to arise if the employee 

worked the additional hours; 
(ii) the employee's personal circumstances, including any family responsibilities; 
(iii) the conduct of the operations or business in relation to which the employee is required or requested to 

work the additional hours;  
(iv) any notice given by the employer of the requirement or request that the employee work the additional 

hours; 
(v) any notice given by the employee of the employee's intention to refuse to work the additional hours; 
(vi) whether any of the additional hours are on a public holiday in the area of the State where the 

employee is required to work; and 
(vii) the employee's hours of work over the four weeks ending immediately before the employee is required 

to work the additional hours. 
(d) For the purpose of 3.2.1(b), in calculating the number of hours that an employee has worked in a particular 

week, the hours worked by the employee are taken to include any hours of authorised leave, paid or unpaid, 
taken by the employee during the week.  "Authorised leave" means leave or an absence that is authorised by the 
employee's employer, under a term or condition of the employee's employment, or under a law, or an instrument 
in force under a law, of the State or Commonwealth. 

3.2.2 Overtime rates 
(a) Except as otherwise provided for in 3.2 – Overtime, and subject to 3.1.2 – Rostered and shift employees, all 

time worked in excess of or outside of the usual hours or outside the daily spread shall be paid for at the rate of 
time and one-half for the first two hours and double time thereafter. 

(b) All overtime worked on Sundays shall be paid for at the rate of double time, and all overtime worked on public 
holidays shall be paid at the rate of double time and one-half. 

(c) The rates prescribed in 3.2.2(a) and 3.2.2(b) shall apply to part time employees who work outside of the 
employee's ordinary hours as agreed to by the employer and employee, except where the employer and 
employee have agreed to a temporary variation to the employee's ordinary working hours in accordance with 
2.2.6(c).  Where the employer and employee have agreed to such a temporary variation, the provisions of 
2.2.6(c) shall apply. 

(d) The provisions of 3.2.2(a) and 3.2.2(b) shall not apply to casual employees, who shall be paid at the rate of time 
and one-half for the first two hours and double time thereafter for all time worked in excess of eight hours in 
any day or night. 

3.2.3 (a) Any employee who, without being notified the previous day, is required to continue working for more than one 
hour after the usual ceasing time shall be provided with a meal by the employer or be paid $9.75 in lieu of the 
meal. 

(b) This rate shall be adjusted in accordance with the Consumer Price Index – Meals Out and Take Away Foods – 
Perth (ABS Cat No. 6455.0.40.001).   
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3.2.4 Subject to 5.1.6 – Special Rates and Provisions, an employee called back to work after the normal working time shall be 
paid a minimum of three hours at the appropriate overtime rate. 

3.2.5 Time off in lieu 
(a) By agreement between the employee and employer, time off in lieu of payment for overtime may be granted 

proportionate to the payment to which the employee is entitled.  Such time off is to be taken in unbroken 
periods according to each period of overtime worked. 

(b) The actual period of time off may be accrued and taken at a time agreed between the employer and employee 
concerned. 

3.3 SHIFT WORK 
3.3.1 Subject to 3.3.2, a loading of fifteen per cent of the ordinary wage shall be paid for time worked on afternoon or night 

shift as defined in 3.3.1(a) and 3.3.1(b): 
(a) "Afternoon shift" means a shift commencing at or after 12.00 noon and before 6.00 pm. 
(b) "Night shift" means a shift commencing at or after 6.00 pm and on or before 4.00 am. 

3.3.2 A shift employee shall be paid for ordinary hours worked between midnight on Friday and midnight on Sunday at the rate 
of time and one half. 

3.3.3 The rate prescribed in 3.3.2 shall be in substitution for and not cumulative on the rate prescribed in 3.3.1. 
3.4 ROSTERED DAY OFF (38 HOUR WEEK) 

3.4.1 The rostered day off provided for in 3.1.1 and 3.1.2 shall be observed to suit the circumstances of the employer 
concerned. Provided that, subject to 3.4.3, the rostered day off will normally be the first or last working day of the 
working week. 

3.4.2 The calendar year will be divided into thirteen, 20-day work cycles.  During the year employees will be required to take 
one period of their annual leave to include the rostered day off duty for that particular work cycle.  There will be no 
additional pay or leave in lieu of that rostered day off.  Employees who have additional leave in lieu will only lose one 
rostered day off duty while on annual leave. 

3.4.3 Where, to meet the needs of the employer, an employee is required to work on their rostered day off, no overtime will be 
paid and that employee will be re-rostered for another day off duty within ten working days.  The re-rostered day will be 
the first or last working day of the working week unless another day is agreed between the parties. 

3.4.4 Employees who work a three-week roster will be rostered off duty on three occasions in a 12 week cycle.  The rostered 
days off shall be on a Friday preceding the normal rostered weekend off duty and shall occur after three weeks, three 
weeks and six weeks. 

3.4.5 The employer is responsible for the preparation and maintenance of the roster. 
3.4.6 There will be no rostered day off duty applicable to employees whilst on long service leave nor any credit accumulated 

for such periods of leave. 
3.4.7 Where an employee is rostered off duty on a particular day, they will not be entitled to claim either sick leave or 

bereavement leave in substitution for the rostered day off. 
3.4.8 An employee on workers' compensation: 

(a) for a period of less than one complete 20 day work cycle, shall accrue time towards a rostered day off;  
(b) for periods of one or more complete 20 day work cycle/s, shall not accrue time towards a rostered day off; and 
(c) for a period of less than one complete 20 day work cycle and a rostered day off falls within the period, the 

employee will not be re-rostered for an additional day off. 
3.4.9 There will be no rostered days off duty applicable to employees whilst on workers' compensation or leave without pay. 
3.4.10 An employee shall accrue an entitlement of 24 minutes per day whilst on sick leave towards their rostered day off. 

However, their sick leave entitlement will be debited by eight hours. 
3.4.11 No higher duties allowances will be payable to employees when required to act in another position whilst the permanent 

occupant is on a rostered day off duty. 
3.4.12 There will be no entitlement to payment for time accrued towards a rostered day off on either termination or dismissal, 

nor will there be any requirement to accumulate a full credit prior to being entitled to a rostered day off. 
3.4.13 (a) The overtime provisions contained in 3.2 – Overtime will not apply until after eight hours have been worked on 

each day.  
(b) In the case of part-time employees, the overtime rates will not apply until after the hours normally worked on 

that day, except where the employer and employee have agreed to a temporary variation to the employee's 
ordinary working hours in accordance with 2.2.6(c).  Where the employer and employee have agreed to such a 
temporary variation, the provisions of 2.2.6(c) shall apply.  
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3.4.14 Implementation of the 38 hour week for full time employees shall be applied to part time employees on a proportional 
basis. 

3.4.15 Any dispute concerning rosters shall be resolved in accordance with the dispute resolution procedure of this award. 
3.4.16 The provisions of 3.4 – Rostered Day Off (38 Hour Week) do not apply to casual employees. 

4. WAGES 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by 4.1 – Minimum 
Adult Award Wage. 

4.1.2 The Minimum Adult Award Wage for full time adult employees is $504.40 per week payable on and from 7th July 2006. 
4.1.3 The Minimum Adult Award Wage of $504.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in 4.1, adults employed as casuals, part time employees or pieceworkers, or employees who 

are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult Award 
Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $504.40 per week.  

4.1.6 (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

4.1.7 Subject to 4.1, the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
4.1.8 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2006 General 
Order Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset 
against any equivalent amount in rates of pay received by employees whose wages and conditions of employment are 
regulated by this award which are above the wage rates prescribed in the award.  Such above award payments include 
wages payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise 
agreements and over award arrangements.  Absorption, which is contrary to the terms of an agreement, is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.9 Adult Apprentices 
(a) Notwithstanding the provisions of 4.1 – Minimum Adult Award Wage, an apprentice, 21 years of age or over, 

shall not be paid less than $421.70 per week.  
(b) The rate paid in 4.1.9(a) is payable on superannuation and during any period of paid leave prescribed by this 

award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in 4.1 shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 RATES OF PAY 

4.2.1 Subject to 4.2.3, the minimum weekly rate of wage payable to employees covered by this award shall be as per the 
provisions comprising: 
(a) Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
(b) Part B – Expired Industrial Agreement Wages; 
whichever are the greater. 

4.2.2 Subject to 4.2.3, the wage rates to apply for the purpose of the no-disadvantage test under the Industrial Relations Act 
1979 shall be as per the provisions comprising: 
(a) Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
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(b) Part B – Expired Industrial Agreement Wages; 
whichever are the greater. 

4.2.3 The rates contained in Part B – Expired Industrial Agreement Wages shall only apply to the employees and employers 
who are respondent to the Government Services (Miscellaneous) General Agreement 2005 (AG 7/05), as replaced from 
time to time. 

PART A – WAGES ADJUSTED BY ARBRITRATED SAFETY NET ADJUSTMENTS 
4.2.4 Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to employees covered by this award, excluding those 

who are employed by the Department of Education and Training, shall be as follows. 
 Base 

Rate 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Minimum 
Award 
Wage 

$ 
Level One    
Comprehends the following classes of work:    
Attendant    
Cleaner    
1st year  370.10 179.00 549.10 
2nd year  374.10 179.00 553.10 
3rd year & thereafter 378.30 179.00 557.30 
Level Two    
Comprehends the following classes of work:    
Home Economics Assistant    
Car Park Attendant    
Window Cleaner    
1st year  377.30 179.00 556.30 
2nd year  381.30 179.00 560.30 
3rd year & thereafter 385.10 179.00 564.10 
Level Three    
Comprehends the following classes of work:    
Caretaker    
Estate Attendant (Homeswest) Grade 1    
1st year  388.10 179.00 567.10 
2nd year  391.90 179.00 570.90 
3rd year & thereafter 395.80 179.00 574.80 
Level Four    
Comprehends the following classes of work:    
Estate Attendant (Homeswest) Grade 2    
1st year  399.60 179.00 578.60 
2nd year  403.40 179.00 582.40 
3rd year & thereafter 407.30 179.00 586.30 
Level Five    
Comprehends the following classes of work:    
Janitor    
Security Officer    
1st year  404.10 179.00 583.10 
2nd year  408.10 179.00 587.10 
3rd year & thereafter 412.10 179.00 591.10 
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 Base 

Rate 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Minimum 
Award 
Wage 

$ 

Level Five—continued    

Comprehends the following classes of work:    

Office Attendant (Homeswest)    

1st year  395.70 179.00 574.70 

2nd year  403.50 179.00 582.50 

3rd year & thereafter 413.70 179.00 592.70 

Level Six    

Comprehends the following classes of work:    

Court Usher     

1st year  417.80 181.00 598.80 

2nd year  423.00 181.00 604.00 

3rd year & thereafter 427.20 181.00 608.20 

Level Seven    

Comprehends the following classes of work    

Estate Attendant (Homeswest) Grade 3    

Foreperson     

1st year  430.40 181.00 611.40 

2nd year  434.30 181.00 615.30 

3rd year & thereafter 438.40 181.00 619.40 

4.2.5 Supervision allowance 

Employees employed under 4.2.4, other than Forepersons and Estate Attendants Homeswest (Grade 2 and 3), placed in 
charge of others shall be paid the following weekly allowance in addition to the rate prescribed for their class of work: 

 $ 

1 to 5 employees 7.11 

6 to 10 employees 12.65 

11 to 15 employees 15.81 

16 to 20 employees 21.82 

Over 20 (for each additional employee) 0.24 

The rates of pay in 4.2.4 include arbitrated safety net adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle. 

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in 4.2.4, except where such absorption is contrary to the 
terms of an industrial agreement. 

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

4.2.6 Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to employees covered by this award who are employed 
by the Department of Education and Training shall be as follows. 
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 Base 

Rate 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Minimum 
Award 
Wage 

$ 
Level One    
Comprehends the following classes of work:    
Cleaner for initial 12 months of employment 370.10 179.00 549.10 
Level Two    
Comprehends the following classes of work:    
Cleaner    
1st year  374.10 179.00 553.10 
2nd year  377.40 179.00 556.40 
3rd year & thereafter 380.60 179.00 559.60 
Level Three    
Comprehends the following classes of work:    
Cleaner in Charge (of one to six employees inclusive)    
Home Economics Assistant    
1st year  381.00 179.00 560.00 
2nd year  385.00 179.00 564.00 
3rd year & thereafter 389.20 179.00 568.20 
Level Four    
Comprehends the following classes of work:    
Cleaner in Charge (of seven to ten employees 
inclusive) 

   

Caretaker of Schools (employing seven to ten 
employees inclusive) 

   

1st year  390.20 179.00 569.20 
2nd year  393.80 179.00 572.80 
3rd year and thereafter 398.00 179.00 577.00 
Level Five    
Comprehends the following classes of work:    
Cleaner in charge (of eleven or more employees)    
Caretaker of Schools (employing eleven or more 
employees) 

   

1st year  402.20 179.00 581.20 
2nd year  406.00 179.00 585.00 
3rd year & thereafter 409.90 179.00 588.90 
Level Six    
Comprehends the following classes of work:    
Cleaner in Charge of TAFE Campuses    
Foreperson (Cleaning)    
1st year  433.30 181.00 614.30 
2nd year  438.60 181.00 619.60  
3rd year & thereafter 442.90 181.00 623.90 

4.2.7 The rates of pay in 4.2.6 include arbitrated safety net adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle. 
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in 4.2.6, except where such absorption is contrary to the 
terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

PART B – EXPIRED INDUSTRIAL AGREEMENT WAGES 
4.2.8 The wage rates contained in 4.2.9, 4.2.11 and 4.2.12 have been incorporated from the Government Services 

(Miscellaneous) General Agreement 2005 (AG 7/05), are applicable to some employees covered by this award, and are 
not to be subject to arbitrated safety net adjustments. 

4.2.9 Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to employees covered by this award, except those 
employed by Department of Education and Training, shall be as follows. 

 Wage rate (not to be subject to ASNAs) 
$ 

Level One  

Attendant  

Cleaner  

1st year 554.50 

2nd year 560.10 

3rd year & thereafter 565.70 

Level Two  

Home Economics Assistant  

Car Park Attendant  

Window Cleaner  

1st year 564.40 

2nd year 569.80 

3rd year & thereafter 575.00 

Level Three  

Caretaker  

Estate Attendant (Homeswest) Grade 1  

1st year 579.10 

2nd year 584.20 

3rd year & thereafter 589.60 

Level Four  

Estate Attendant (Homeswest) Grade 2  

1st year 594.70 

2nd year 600.00 

3rd year & thereafter 605.20 

Level Five  

Janitor  

Security Officer  

1st year 600.90 

2nd year 606.20 

3rd year & thereafter 611.80 
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 Wage rate (not to be subject to ASNAs) 
$ 

Level Five—continued  

Office Attendant (Homeswest)  

1st year 589.50 

2nd year 600.10 

3rd year & thereafter 613.80 

Level Six  

Court Usher   

1st year 619.50 

2nd year 626.60 

3rd year and thereafter 632.20 

Level Seven  

Estate Attendant (Homeswest) Grade 3  

1st employment 636.60 

2nd employment 642.00 

3rd year & thereafter 647.50 
4.2.10 Supervision allowance 

Employees employed under 4.2.9, other than Forepersons and Estate Attendants Homeswest (Grade 2 and 3), placed in 
charge of others shall be paid the weekly supervision allowance provided for in 4.2.5 in addition to the rate prescribed for 
their class of work. 

4.2.11 (a) Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to employees covered by this award who are 
employed by the Department of Education and Training shall be as follows. 

 Wage rate (not to be subject to ASNAs) 
$ 

Level Two  

2.1 554.50 

2.2 560.10 

2.3 564.50 

2.4 569.00 

Level Three  

Cleaner working alone  

Assistant Cleaner in Charge  

3.1 569.40 

3.2 574.90 

3.3 580.50 

Level Four  

Cleaner in Charge with supervisory responsibility in a 
school with a cleanable internal area of up to 7000m2 

 

4.1 582.00 

4.2 586.90 

4.3 592.60 

Level 6  

Cleaner in Charge with supervisory responsibility in a  
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 Wage rate (not to be subject to ASNAs) 
$ 

school with a cleanable internal area 7000m2 and over 

6.1 640.50 

6.2 647.70 

6.3 653.60 
(b) The classifications in 4.2.11(a) correspond to the classifications in 4.2.6 as follows: 

Classifications in 4.2.11(a) Classifications in 4.2.6 
Level 2.1 Level 1 
Level 2.2 Level 2 – 1st year  
Level 2.3 Level 2 – 2nd year  
Level 2.4 Level 2 – 3rd year  
Level 3.1 Level 3 – 1st year  
Level 3.2 Level 3 – 2nd year  
Level 3.3 Level 3 – 3rd year  
Level 4.1 Level 4 – 1st year  
Level 4.2 Level 4 – 2nd year  
Level 4.3 Level 4 – 3rd year  
Level 6.1 Level 6 – 1st year  
Level 6.2 Level 6 – 2nd year  
Level 6.3 Level 6 – 3rd year  

(c) There is no corresponding classification in 4.2.11(a) for Level 5 employees in 4.2.6. 
4.2.12 (a) Subject to 4.2.1, 4.2.2 and 4.2.3, the weekly rate of wage payable to home economic assistants covered by this 

award who are employed by TAFE Colleges shall be as follows. 

 Wage rate (not to be subject to ASNAs) 
$ 

Level 1.1 $549.60 

Level 1.2 $615.20 

Level 1.3 $632.10 

Level 1.4 $649.00 

Level 2.1 $615.00 

Level 2.2 $685.90 

Level 2.3 $699.20 

Level 2.4 $718.90 

4.3 SUPPORTED WAGE SYSTEM 
4.3.1 Workers eligible for a supported wage 

The provisions of 4.3 – Supported Wage System define the conditions that will apply to employees who, because of the 
effects of a disability, are eligible for a supported wage under the terms of the award. In the context of 4.3, the following 
definitions will apply: 
(a) "Supported Wage System" means the Commonwealth Government system to promote employment for people 

who cannot work at full award wages because of a disability, as documented in "Supported Wage System: 
Guidelines and Assessment Process". 

(b) "Accredited assessor" means a person accredited by the management unit established by the Commonwealth 
Government under the Supported Wage System to perform assessment of an individual's productive capacity 
within the Supported Wage System. 

(c) "Disability Support Pension" means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

(d) "Assessment instrument" means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 
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4.3.2 Eligibility criteria 
(a) Employees covered by 4.3 will be those who are unable to perform the range of duties to the competence level 

required within the class of work for which the employee is engaged under the award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support 
Pension. 

(b) The provisions of 4.3 do not apply to any existing employee who has a claim against the employer, which is 
subject to the provisions of workers' compensation legislation, or any provision of the award relating to the 
rehabilitation of employees who are injured in the course of their current employment. 

(c) The provisions of 4.3 also do not apply to employers in respect of their facility, programme, undertaking, 
service or the like which receives funding under the Disability Services Act 1986 and fulfils the dual role of 
service provider and sheltered employer to people with disabilities who are in receipt of or eligible for a 
Disability Support Pension, except with respect to an organisation which has received recognition under s 10 or 
s 12A of the Act, or if a part only has received recognition, that part.  

4.3.3 Supported wage rates 
(a) Employees to whom 4.3 applies shall be paid the applicable percentage of the minimum rate of pay prescribed 

by the award for the class of work for which the person is performing according to the following schedule: 
Assessed capacity (per 4.3.4) % of applicable award rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $64 per week).  
*  Where an employee's assessed capacity is 10%, they shall receive a high degree of assistance and support. 

4.3.4 Assessment of capacity 
For the purpose of establishing the percentage of the award rate to be paid to the employees, the productive capacity of 
the employee will be assessed in accordance with the Supported Wage System and documented in an assessment 
instrument by either: 
(a) the employer and the union, in consultation with the employee, or if desired by any of these; or 
(b) the employer and an accredited assessor from a panel agreed by the parties to the award and the employee. 

4.3.5 Lodgement of assessment instruments 
(a) All assessment instruments under the conditions of 4.3, including the appropriate percentage of the award wage 

rate to be paid to the employee, shall be lodged by the employer with the Registrar of the WAIRC. 
(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the 

union is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and 
shall take effect unless an objection is notified to the Registrar within 10 working days. 

4.3.6 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

4.3.7 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of 4.3 will be entitled to the same terms and conditions of employment as all other employees covered by 
the award paid on a pro rata basis.  

4.3.8 Workplace adjustment 
An employer wishing to employ a person under the provisions of 4.3 shall take reasonable steps to make changes in the 
workplace to enhance the employee's capacity to do the job.  Changes may involve re-design of job duties, working time 
arrangements and work organisation in consultation with other employees in the area. 
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4.3.9 Trial period 
(a) In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person 

under the provisions of 4.3 for a trial period not exceeding 12 weeks, except that in some cases additional work 
adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period, the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be not less than $64 per week. 
(d) Work trials should include induction or training as appropriate to the job being trialled. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under 4.3.4. 

4.4 NO REDUCTION  
Nothing contained in this award shall in itself operate so as to reduce the wages of any employee who is being paid above the 
minimum rate prescribed for their class of work.  

5. ALLOWANCES AND FACILITIES 
5.1 SPECIAL RATES AND PROVISIONS 

5.1.1 (a) All employees called upon to clean closets connected with septic tanks or sewerage shall receive an allowance 
of 65 cents per closet per week. 

(b) For the purposes of 5.1 – Special Rates and Provisions, one metre of urinal shall count as one closet and three 
urinal stalls shall count as one closet. 

5.1.2 Employees called upon outside the ordinary working hours to wash towels shall be paid $3.96 per dozen for ordinary 
towels, and $2.96 per dozen for dusters, hand towels and tea towels. 

5.1.3 All materials and appliances required in connection with the performance of the employee's duties shall be supplied by 
the employer. 

5.1.4 (a) An employee shall not be required to work from the top of a ladder more than 3.5 metres long which rests on 
the ground or floor level unless provided with an assistant. 

(b) (i) When window cleaning is done from a ladder and any portion of a window to be cleaned is more than 
seven metres from the nearest horizontal plane, the employee shall be paid an allowance of 6 cents per 
window. 

(ii) The allowance prescribed in 5.1.4(b)(i) shall not be paid where adequate safety equipment such as 
fall-arrest and restraint systems is supplied.  Where such equipment is supplied, it must be used by the 
employee. 

5.1.5 Employees who are required to work their ordinary hours each day in two shifts and where the break between the two 
shifts is not less than three hours, shall be paid an allowance of $3.75 per day. 

5.1.6 An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised 
by the Principal, shall be paid an allowance according to the following scale: 
  Per Day 

$ 
(a) Evenings - Monday to Friday  
 Up to 40 rooms per week 6.34 
 41 rooms to 100 per week 9.64 
 Over 100 rooms per week 12.68 
(b) Saturday and Sunday 12.02 
(c) An additional allowance of $3.75 shall be paid to a caretaker on each occasion they are required to open or close 

a school facility after 11.00 pm, Monday to Friday, or for any opening or closing required on a Saturday or 
Sunday after the initial opening and closing.  Provided that on a Saturday or Sunday the additional allowance 
shall not be paid if the duty is performed less than one hour after the initial or any subsequent opening or 
closing. 

5.1.7 (a) Where practicable, suitable dressing accommodation shall be provided by the employer. Cleaning materials, 
tools and appliances shall not be kept in such rooms. 

(b) All employees shall be provided with the facilities for boiling water. 
(c) Employees shall be permitted to eat their meals in a convenient and clean place protected from the weather and 

employees shall remove all litter and foodstuffs after use. 
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(d) In the event of a dispute concerning the provisions of 5.1, the matter shall be resolved in accordance with the 
dispute resolution procedure of this award. 

5.1.8 (a) Any wood chopping duties carried out by the employee shall be by agreement between the employer and the 
employee.  

(b) Any employee performing wood chopping duties shall be paid an allowance of $14.29 per tonne to a maximum 
of: 
(i) 100% of the weight of bushwood supplied or 50% of the weight of mill-ends supplied for enclosed 

fireplaces such as Wonderheats. 
(ii) 50% of the weight of bushwood supplied or 20% of the weight of mill-ends supplied for open 

fireplaces.  
5.1.9 (a) An estate attendant (Homeswest) who, in their privately owned vehicle, commutes from estate to estate and is 

required to carry sundry cleaning and/or gardening implements and/or supplies shall be paid $7.09 per week for 
all purposes of this award. 

(b) The amount and type of equipment to be carried as prescribed in 5.1.9(a) will be agreed between the union and 
employer.  

5.1.10 The rates expressed in 5.1 shall be adjusted by a percentage derived from the ASNA amount divided by the key minimum 
classification rate of a cleaner – level 1, year 1. 

5.2 UNIFORMS AND PROTECTIVE CLOTHING 
5.2.1 Uniforms or special staff dress required by the employer to be worn by employees shall be provided without charge by 

the employer. 
5.2.2 Any employee who is required to work in the rain shall be provided with suitable protective clothing without charge by 

the employer. 
5.2.3 Any employee who, during the course of their duty, may become unreasonably wet shall be provided with protective 

footwear without charge by the employer. 
5.2.4 Subject to the provisions of 5.1 – Special Rates and Provisions, employees who perform work of an exceptionally dirty 

nature shall be supplied with suitable protective clothing. 
5.2.5 Rubber gloves shall be made available by employers on request from employees who are required to clean lavatories or 

use injurious acids and/or injurious substances. 
5.2.6 The protective clothing supplied pursuant to 5.2 shall remain the property of the employer.  The loss of such protective 

clothing due to any cause arising out of the neglect or misuse by an employee shall be a charge against the wages of the 
employee provided that no charge shall be made in respect of reasonable wear and tear. 

5.2.7 In the event of a dispute concerning the issue of protective clothing as provided for in 5.2, the matter shall be resolved in 
accordance with the dispute resolution procedure of this award. 

5.2.8 Nothing contained in this clause shall affect the obligations of the employer under the Occupational Safety and Health 
Act 1984, as amended or superseded from time to time. 

5.3 HIGHER DUTIES 
5.3.1 Any employee performing work carrying a higher minimum rate than their regular rate of wage and who is engaged in the 

higher grade of work for more than two hours on any day or shift shall be paid the higher rate for the whole day or shift. 
5.3.2 Any employee required to perform work in a lower grade for any shift or portion thereof shall not have their wages 

reduced whilst employed in such lower capacity. 
5.4 FIRST AID 

5.4.1 The employer shall provide at each worksite, an adequate first aid kit for the use of the employees in case of accident, and 
this first aid kit shall be kept renewed and in proper condition. 

5.4.2 (a) The employer shall, wherever practicable, appoint an employee holding current first aid qualifications from St 
John Ambulance or similar body to carry out first aid duty at all sites or depots where employees are employed.  
Such employees shall, in addition to first aid duties, be responsible, under the general supervision of the 
foreperson, for maintaining the contents of the first aid kit, conveying it to the place of work and keeping it in a 
readily accessible place for immediate use. 

(b) Employees so appointed shall be paid the following rates in addition to their prescribed wage: 
10 employees or less In excess of 10 employees 
$1.29 per day  $2.22 per day  

(c) The rates expressed in 5.4.2(b) shall be adjusted by a percentage derived from the ASNA amount divided by the 
key minimum classification rate of a cleaner – level 1, year 1.    
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6. LEAVE 
6.1 ANNUAL LEAVE 

6.1.1 (a) Each employee is entitled to four weeks leave for each year of continuous service with the employer.   
(b) The entitlement shall accrue pro rata on a weekly basis and is cumulative. 
(c) Annual leave may be taken in more than one period of leave, by mutual agreement between the employer and 

employee, provided that the maximum number of single day absences allowable during any twelve month 
accrual period shall be five.  

6.1.2 (a) The employee shall be paid for any period of annual leave prescribed by 6.1 at the wage rate applicable for the 
employee's class of work.  

(b) In addition, shift employees shall receive the shift and weekend penalties the employee would have received 
had the employee not proceeded on annual leave. 

(c) Where it is not possible to calculate the shift and weekend penalties the employee would have received, the 
employee shall be paid at the rate of such payments made each week over the four weeks prior to taking the 
leave. 

(d) Where an employee's hours of work have varied during the qualifying period, the employee shall be paid the 
average of such hours worked during the qualifying period. 

6.1.3 (a) An employee may, with the approval of the employer, be allowed to take the annual leave prescribed by 6.1 
before the employee has accrued the entitlement. 

(b) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject 
to 6.1.3(c), the employer is not to refuse the employee taking, at any time suitable to the employee, any period 
of annual leave, the entitlement to which accrued more than 12 months before that time. 

(c) The employee is to give the employer at least two weeks' notice of the period during which the employee 
intends to take their leave in accordance with 6.1.3(b). 

6.1.4 (a) If, after one weeks continuous service, an employee lawfully leaves their employment or their employment is 
terminated by the employer through no fault of the employee before the employee has taken annual leave to 
which they are entitled, the employee shall be paid 2.92 hours' pay at the wage rate prescribed in 6.1.2 in respect 
of each completed week of continuous service, in lieu of that leave. 

(b) The provisions of 6.1.4(a) do not apply to an employee referred to in 6.1.6.  If, after one weeks continuous 
service, an employee referred to in 6.1.6 lawfully leaves their employment or their employment is terminated by 
the employer through no fault of the employee before the employee has taken annual leave to which they are 
entitled, they shall be paid 3.65 hours pay at the wage rate prescribed in 6.1.2 in respect of each completed week 
of continuous service, in lieu of that leave. 

(c) If the services of an employee terminate and the employee has taken a period of leave in accordance with 
6.1.3(a), and if the period of leave taken exceeds that which would become due pursuant to 6.1.4(a) or 6.1.4(b), 
the employee shall be liable to pay the amount representing the difference between the amount received by them 
for the period of leave taken in accordance with 6.1.3(a) and the amount which would have accrued in 
accordance with 6.1.4(a) or 6.1.4(b).  The employer may deduct this amount from monies due to the employee 
at the time of termination under the provisions of this award. 

(d) In addition to any payment which an employee may be entitled to under 6.1.4, an employee whose employment 
terminates on or after 12 months and who has not been allowed the annual leave prescribed under 6.1 – Annual 
Leave shall be paid annual leave loading as prescribed in 6.1.8 in relation to the leave they have not been 
allowed.  

(e) If an employee is justifiably dismissed for misconduct, the employee is not entitled to be paid for any untaken 
annual leave or annual leave loading that relates to a year of service that was completed after the misconduct 
occurred. 

6.1.5 (a) When work is closed down for the purpose of allowing annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such period for the number of days' leave due to them. 

(b) Nothing contained in 6.1.5(a) shall deprive the employer of their right to retain such employees during the close 
down period as may be required. 

6.1.6 Security officers and other shift employees who are regularly rostered to work on Sundays and/or public holidays shall be 
allowed one week's leave in addition to that prescribed in 6.1.1 with respect to each period of 12 months' continuous 
service.  "Regularly rostered" means the employee is rostered to work on at least eleven Sundays and/or public holidays in 
a period of 12 months continuous service. 

6.1.7 (a) Employees continue to accrue annual leave while on paid leave for the following purposes: 
(i) annual leave; 
(ii) long service leave; 
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(iii) observing a public holiday prescribed by this award; 
(iv) sick leave; 
(v) carer's leave;  
(vi) bereavement leave;  
(vii) parental leave; and 
(viii) workers' compensation, except for that portion of an absence that exceeds six months in any year. 

(b) Employees continue to accrue annual leave while on unpaid sick leave except for that portion of an absence that 
exceeds three months.  

(c) Employees do not accrue annual leave when absent on approved periods of leave without pay that exceed 14 
consecutive calendar days. 

6.1.8 Annual leave loadings 
(a) Day employees  

(i) In addition to their ordinary payment for annual leave, an employee proceeding on annual leave shall 
be paid a loading of 17.5%, calculated on the award rate of pay provided for in 4.2 – Rates of Pay, 
with respect to a maximum of four weeks' leave. 

(ii) The maximum loading payable shall not exceed the Average Weekly Total Earnings of All Males in 
Western Australia, as published by the Australian Bureau of Statistics, for the September quarter 
immediately preceding the date the leave became due.  

(b) Shift employees  
(i) A shift employee who receives an additional week's leave in accordance with 6.1.6 shall be paid, in 

addition to the award rate of pay provided for in 4.2 – Rates of Pay for five weeks leave: 
(aa) the shift and weekend penalties the employee would have received had the employee not 

proceeded on annual leave; or 
(bb) a loading equivalent to 20% of the employee's wages, as provided for in 4.2 –Rates of Pay, 

for a maximum of five week's leave; 
whichever is the greater. 

(ii) The maximum loading payable under the provisions of 6.1.8(b) to shift employees who receive an 
additional week's leave shall not exceed five fourths (5/4ths) of the Average Weekly Total Earnings of 
All Males in Western Australia, as published by the Australian Bureau of Statistics, for the September 
quarter immediately preceding the date the leave became due.  This limitation will not, however, 
affect an employee's entitlement to any additional payment by way of shift or weekend penalties under 
6.1.2, should those penalties exceed 20%. 

6.1.9 The loadings prescribed in 6.1.8 shall not apply to proportionate leave on termination. 
6.1.10 The provisions of 6.1 – Annual Leave shall not apply to casual employees. 

6.2 SICK LEAVE 
6.2.1 For the purposes of 6.2 – Sick Leave, "continuous service" shall not include any period: 

(a) exceeding 14 calendar days in one continuous period during which an employee is absent on leave without pay.  
In the case of leave without pay that exceeds 14 calendar days, the entire period of such leave without pay is 
excised in full; 

(b) which exceeds six months in one continuous period during which an employee is absent on workers' 
compensation.  Only that portion of such continuous absence that exceeds six months shall not count as 
"continuous service"; or 

(c) which exceeds three months in one continuous period during which an employee is absent on sick leave without 
pay.  Only the portion of such continuous absence that exceeds three months shall not count as "continuous 
service".  

6.2.2 Entitlement 
(a) The employer shall credit full time employees with 76 hours of sick leave credits for each 12 month period of 

continuous service. 
(b) This sick leave entitlement accrues pro rata on a weekly basis. 
(c) On the completion of each year, unused sick leave credits will accumulate. 
(d) An employee employed on a fixed term contract shall receive the same entitlement as a permanent employee.   
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(e) A part time employee shall be entitled to the same sick leave credits as a full time employee, but on a pro rata 
basis according to the number of hours worked each fortnight.  Payment for sick leave shall only be made for 
those hours that would normally have been worked had the employee not been on sick leave. 

(f) Sick leave may be taken on an hourly basis or part thereof. 
(g) Payment may be adjusted at the end of each accruing year, or at the time the employee leaves the service of the 

employer in the event of the employee being entitled by service subsequent to the sickness in that year to a 
greater allowance than that made at the time the sickness occurred. 

6.2.3 Evidence 
(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence that 

would satisfy a reasonable person of the entitlement.  
(b) The number of sick days which may be granted without production of evidence that would satisfy a reasonable 

person required by 6.2.3(a) shall not exceed, in aggregate, five working days in any one accruing year. 
(c) An employee shall, as soon as reasonably practicable, notify the employer of their inability to attend for work 

due to illness or injury, and the estimated duration of the absence.  
(d) Other than in extraordinary circumstances, the notification required by 6.2.3(c) shall be given to the employer 

within 24 hours of the commencement of the absence. 
6.2.4 Accessing sick leave whilst on leave 

(a) Other than as provided for in 6.2.4, an employee is unable to access sick leave while on any period of annual or 
long service leave. 

(b) Where an employee is ill during a period of annual leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness, the employee was 
confined to their place of residence or a hospital for a period of at least seven consecutive calendar days, the 
employer shall grant sick leave for the period during which the employee was so confined and reinstate annual 
leave equivalent to the period of confinement. 

(c) Payment for replaced annual leave shall be at the wage rate applicable at the time the leave is subsequently 
taken provided that, where the annual leave loading prescribed in 6.1 – Annual Leave has been paid to the 
employee with respect to the replaced annual leave, it shall be deemed to have been paid. 

(d) Where an employee is ill during a period of long service leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness, the 
employee was confined to their place of residence or a hospital for a period of at least 14 consecutive calendar 
days, the employer may grant sick leave for the period during which the employee was so confined and reinstate 
long service leave equivalent to the period of confinement. 

6.2.5 In exceptional circumstances, the employer may approve the conversion of an employee's sick leave credits to half pay to 
cover an absence on sick leave due to illness. 

6.2.6 An employee is unable to access sick leave while on any period of leave without pay. 
6.2.7 If an employee's injury or illness is attributable to: 

(a) the employee's serious and wilful misconduct; or 
(b) the employee's gross and wilful neglect, 
in the course of their employment, the employee is not entitled to be paid for their absence from work resulting from the 
illness or injury. 

6.2.8 Workers' compensation 
(a) Where an employee suffers a disability within the meaning of section 5 of the Workers' Compensation and 

Injury Management Act 1981 (WA) which necessitates that employee being absent from duty, sick leave with 
pay shall be granted to the extent of sick leave credits.  

(b) In accordance with section 80(2) of the Workers' Compensation and Injury Management Act 1981 (WA), where 
the claim for workers' compensation is decided in favour of the employee, sick leave credits are to be reinstated 
and the period of absence granted as sick leave without pay. 

6.2.9 Portability 
Where: 
(a) an employee was, immediately prior to being employed by the employer, employed in the service of the public 

service of Western Australia or any other state body of Western Australia; and 
(b) the period of employment between the date when the employee ceased previous employment and the date of 

commencing employment with the employer does not exceed one week or any other period approved by the 
employer; 
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the employer will credit the employee additional sick leave credits equivalent to those held at the date the employee 
ceased previous employment. 

6.2.10 Unused sick leave will not be cashed out or paid out when an employee ceases their employment. 
6.2.11 The provisions of 6.2 – Sick Leave do not apply to casual employees. 

6.3 CARER'S LEAVE 
6.3.1 An employee is entitled to use, each year, any part of the employee's sick leave entitlement to provide care or support to a 

member of the employee's family or household who requires care or support because of: 
(a) an illness or injury of the member; or  
(b) an unexpected emergency affecting the member . 

6.3.2 An employee shall, wherever practicable, give the employer notice of the intention to take carer's leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence, an employee shall notify the employer as soon as 
possible on the first day of absence.  Where possible, an estimate of the period of absence from work shall be provided. 

6.3.3 An employee shall provide, where required by the employer, evidence to establish the requirement to take carer's leave.  
An application for carer's leave exceeding two consecutive working days shall be supported by evidence that would 
satisfy a reasonable person of the entitlement.  

6.3.4 The definition of "family" shall be the definition of "relative" contained in the Equal Opportunity Act 1984.  That is, a 
person who is related to the employee by blood, marriage, affinity or adoption and includes a person who is wholly or 
mainly dependent on, or is a member of the household of, the employee.  "Member of the employee's household" means a 
person who, at or immediately before the relevant time for assessing the employee's eligibility to take leave, lived with the 
employee. 

6.3.5 Carer's leave may be taken on an hourly basis or part thereof. 
6.3.6 Where an employee cannot take paid carer's leave for a particular occasion, an employee is entitled to unpaid carer's leave 

of up to two days for each occasion on which a member of the employee's family or household requires care and support 
because of: 
(a) an illness or injury of the member;  
(b) an unexpected emergency affecting the member; or 
(c) the birth of a child by the member. 

6.3.7 A casual employee shall be entitled to not be available to attend work or to leave work if they need to provide care or 
support for a member of their family or household because of: 
(a) an illness or injury of the member;  
(b) an unexpected emergency affecting the member; or 
(c) the birth of a child by the member. 

6.3.8 The employer and the casual employee shall agree on the period for which the casual employee will be entitled to not be 
available to attend work.  In the absence of agreement, the employee is entitled to not be available to attend work for up to 
48 hours (i.e. two days) per occasion.  The casual employee is not entitled to any payment for the period of non-
attendance. 

6.3.9 An employer must not fail to re-engage a casual employee because the casual employee accessed the entitlements 
provided for in 6.3 – Carer's Leave.  The rights of an employer to engage or not engage a casual employee are otherwise 
not affected. 

6.4 PUBLIC HOLIDAYS 
6.4.1 (a) The following days or the days observed in lieu shall, subject to the provisions of 6.4 – Public Holidays, be 

allowed as holidays without deduction of pay: 
New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day.  
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the 
days named in 6.4.1(a). 

(b) When any of the days mentioned in 6.4.1(a) fall on a Saturday or a Sunday, the holiday shall be observed on the 
next succeeding Monday and, when Boxing Day falls on a Sunday or a Monday, the holiday shall be observed 
on the next succeeding Tuesday. In each case, the substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

6.4.2 (a) Whenever any of the days referred to in 6.4.1(a) falls on an employee's ordinary working day and the employee 
is not required to work on such day, they shall be paid for the ordinary hours they would have worked on such 
day had it not been a holiday. 
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(b) A shift employee who is regularly rostered to work Sundays and/or public holidays, or a security officer who is 
not required to work on a holiday which falls on their rostered day off, shall be allowed a day's leave with pay to 
be added to their annual leave or taken at some other time if the employee so agrees.  "Regularly rostered" 
means the employee is rostered to work on at least eleven Sundays and/or public holidays in a period of 12 
months continuous service. 

6.4.3 Any employee required to work on a holiday shall be paid for the time worked at the rate of double time and one half.  
Provided that in lieu of this entitlement, and subject to agreement between the employer and the employee, work 
performed on a public holiday may be paid for at the rate of time and one half and, in addition, the employee shall be 
allowed a day's leave with pay to be added to their annual leave or taken at some other time if the employee so agrees. 

6.4.4 When an employee is off duty owing to leave without pay, any holiday falling during such absence shall not be treated as 
a paid holiday.  Where the employee is on duty or available on the whole of the working day immediately preceding a 
holiday, or resumes duty or is available on the whole of the working day immediately following a holiday, as prescribed 
in 6.4, the employee shall be entitled to a paid holiday on all such holidays. 

6.4.5 The provisions of 6.4 – Public Holidays shall not apply to: 
(a) casual employees; or 
(b) employees who do not ordinarily work on the day on which a public holiday falls. 

6.4.6 Where: 
(a) a day is proclaimed as a public holiday or as a public half-holiday under section 7 of the Public and Bank 

Holidays Act 1972; and 
(b) that proclamation does not apply throughout the State or to the metropolitan area of the State; 
that day shall be a public holiday or, as the case may be, a public half-holiday, for the purposes of this award within the 
district or locality specified in the proclamation. 

6.5 LONG SERVICE LEAVE 
The conditions governing the granting of long service leave to government wages employees generally shall apply to employees 
covered by this award. 

7. CALCULATION OF AREA 
7.1 The calculation of areas to be cleaned shall include the following: 

(a) Classrooms, corridors, passages, cloakrooms, verandas and lavatories in total area. 
(b) Shelter sheds: area to be assessed at 50% provided that, if desks are used in such shelter sheds, the assessment 

shall be 100%. 
(c) Six closets shall be assessed as 50 square metres in area, with a lesser or greater number assessed 

proportionately. 
7.2 No teacher or pupil shall do cleaning work in schools unless the services of a suitable person other than a teacher or a 

pupil are not available. 
7.3 Where a school is held in a public hall or other hired building, special rates for school cleaning not less than those 

prescribed by this award may be fixed. 
8. ANTI-DISCRIMINATION 

8.1 It is the intention of the parties to this award to respect and value the diversity of the work force by helping to prevent and 
eliminate discrimination such as discrimination on the basis of race, colour, sex, sexual orientation, age, physical or 
mental impairment, marital status, family responsibility or family status, pregnancy, religious or political conviction, 
natural extraction or social origin. 

8.2 Accordingly, in fulfilling their obligations under 8.1, the parties must make every endeavour to ensure that neither the 
award provisions nor their operation are directly or indirectly discriminatory in their effects. 

8.3 Nothing in this clause is taken to affect: 
(a) any different treatment (or treatment having different effects) which is specifically exempted under State or 

Commonwealth anti-discrimination legislation; or 
(b) an employee, employer or registered organisation pursuing matters of discrimination in any state or federal 

jurisdiction, including by application to the Human Rights and Equal Opportunity Commission. 
9. DISPUTE RESOLUTION PROCEDURE 

9.1 Any questions, disputes or difficulties arising under the award or in the course of the employment of employees covered 
by the award shall be dealt with in accordance with the following dispute resolution procedure. 

9.2 The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution within three working days. 
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9.3 If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager's 
superior and an attempt made to find a satisfactory solution within a further three working days. 

9.4 If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer or their 
nominee. 

9.5 Where the dispute cannot be resolved within five working days of the union representative's referral of the dispute to the 
employer or their nominee, either party may refer the matter to the Commission. 

9.6 The period for resolving a dispute may be extended by agreement between the parties. 
9.7 At all stages of the procedure, the employee may be accompanied by a union representative. 
9.8 Notwithstanding the above, the union may raise matters directly with representatives of the employer. In each case, the 

union and the employer shall endeavour to reach agreement. If no agreement is reached, either party may refer the dispute 
to the Commission for conciliation and/or arbitration. 

10. NAMED PARTIES 
10.1 UNION PARTIES 

Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
10.2 NAMED EMPLOYERS 

Commissioner 
Main Roads Western Australia 
Director General 
Department of Housing and Works 
Executive Director 
Department of Conservation and Land Management 
The Board 
Insurance Commission of WA 
The Hon Premier 
The Hon Attorney General 
The Hon Minister for Agriculture and Food 
The Hon Minister for Employment Protection  
The Hon Minister for Education and Training 
The Hon Minister for Housing and Works  
The Hon Minister for Land Information  
The Hon Minister for Planning and Infrastructure  
The Hon Minister for Police and Emergency Services 
The Hon Minister for State Development  

11. OTHER LAWS AFFECTING EMPLOYMENT 
11.1 Industrial Relations Act 1979 (WA) 

www.wairc.wa.gov.au 
11.2 Minimum Conditions of Employment Act 1993 (WA) 

www.slp.wa.gov.au 
11.3 Workplace Relations Act 1996 (Cth) 

www.airc.gov.au or http://www.airc.gov.au/procedures/wra/wra.html  
11.4 Superannuation Guarantee (Administration) Act 1992 (Cth) 

http://www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/  
11.5 Occupational Safety and Health Act 1984 (WA) 

www.safetyline.wa.gov.au  
11.6 Workers' Compensation and Injury Management Act 1981 (WA) 

www.slp.wa.gov.au 
11.7 Equal Opportunity Act 1984 (WA) 

www.eeo.wa.gov.au  

http://www.wairc.wa.gov.au/
http://www.slp.wa.gov.au/
http://www.airc.gov.au/
http://www.airc.gov.au/procedures/wra/wra.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/
http://www.safetyline.wa.gov.au/
http://www.slp.wa.gov.au/
http://www.eeo.wa.gov.au/
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11.8 Public Sector Management Act 1994 (WA) 
www.slp.wa.gov.au 

12. WHERE TO GO FOR FURTHER INFORMATION 
12.1 Liquor, Hospitality and Miscellaneous Union 

Telephone : 08 9388 5400 
Toll Free (WA) : 1800 199 890 
Facsimile : 9382 3986 
Email : lhmuwa@lhmu.org.au 

12.2 Western Australian Industrial Relations Commission 
Telephone : 08 9420 4444 
Toll Free: : 1800 624 263 
Facsimile : 9420 4500 
Email : webmaster@wairc.wa.gov.au 
Internet : www.wairc.wa.gov.au  

SCHEDULE A PROVISIONS OF MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO 
A 4 OF 1992 

Parental Leave 
Leave Without Pay 
Bereavement Leave 
Study Leave 
Cultural/Ceremonial Leave 
Purchased Leave – 48/52 Wages Arrangement 
Deferred Wages Arrangement 
Blood/Plasma Donors Leave 
Emergency Services Leave 
Defence Force Reserves Leave 
Payment of Wages 
Salary Packaging 
Employment Records 
Right of Entry 
Trade Union Training Leave 
District Allowance 
Fares and Travelling Allowances 
Paid Leave for English Language Training 
Employees Living North of the 26 Degrees South Latitude 
Introduction of Change 
Consultation 
Collection of Banking Details 
Training and Skills Acquisition 
Union Facilities for Union Representatives 
Witness and Jury Service 
Liberty to Apply 
Traineeships 
Commitment to Bargaining 
Access to Award 

 
 

http://www.slp.wa.gov.au/
mailto:lhmuwa@lhmu.org.au
mailto:webmaster@wairc.wa.gov.au
http://www.wairc.wa.gov.au/
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2007 WAIRC 00314 
COUNTRY HIGH SCHOOL HOSTELS AWARD NO. 7A OF 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 131 OF 2006 
CITATION NO. 2007 WAIRC 00314 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent Mr A Harper 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Country High School Hostels Award, 1979 be varied in accordance with the following schedule and that 
such variations shall have effect from the beginning of the first pay period commencing on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer 

shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $9.75 each meal. 

2. Clause 20. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier 

that they will be so required to work, shall be supplied with a meal by the employer or paid $9.75 for a meal. 
3. Clause 21. – Special Rates and Provisions:  Delete subclause (1)(a) of this clause and insert the following in lieu 

thereof: 
(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance 

of 64 cents per closet per week. 
4. Clause 22. – Supported Wage System:   

(A) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 
(b) Provided that the minimum amount payable shall not be less than $63.10 per week. 
(B) Delete subclause (9)(c) of this clause and insert the following in lieu thereof: 
(c) The minimum amount payable to the employee during the trial period shall be no less than $63.10 per week. 

5. Clause 24. - Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) General Conditions: 

(a) Senior employees appointed as such by the employer shall be paid $21.20 per week in addition to the rates 
prescribed herein. 

(b) A leading hand placed in charge of not less than three other employees shall be paid $21.20 per week extra. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
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2. The Work Related Allowances - the percentage increase in: 

• Clause 21. – Special Rates and Provisions  

• Clause 22. – Support Wage System 

• Clause 24. – Wages 
is from $17 divided by $511.70 = 3.32% (2005) and $20 divided by $528.70 equals 3.78% (2006) as prescribed by 
Principle 5. - Adjustment of Allowances and Service Increments of the State Wage Case: 

 “allowances which relate to work or conditions which have not changed and service increments may be 
adjusted as a result of the arbitrated safety net increase … the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 9. – Overtime and Clause 20. – Meal Money has been varied for the CPI Meals Out and Take Away Food – 
Perth for the period December 2004 to June 2006 giving the percentage of 6.19%. 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 
Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate having 
applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - CLEANER 
Clause A B C 
Clause 21. – Special Rates and Provisions $0.60 $0.64  

(3)(b)  $58.80 $63.10  Clause 22. – Support Wage System 
(9)(c) $58.80 $63.10  
(2)(a) $19.75 $21.18 $21.20 Clause 24. – Wages 
(2)(b) $19.75 $21.18 $21.20 

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Food - Perth 
Clause A B C 

Clause 9. – Overtime $9.20 $9.77 $9.75 

Clause 20. – Meal Money $9.20 $9.77 $9.75 

 
 

2007 WAIRC 00307 
FAMILY DAY CARE CO-ORDINATORS' AND ASSISTANTS' AWARD, 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
COMMUNICARE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUEDAY, 3 APRIL 2007 
FILE NO APPL 72 OF 2006 
CITATION NO. 2007 WAIRC 00307 
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Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 

HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the Family Day Care Co-Ordinators' and Assistants' Award, 1985 be varied in accordance with the 
following schedule and that such variations shall have effect from the beginning of the first pay period commencing 
on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 

Clause 21. – Fares and Travelling Allowance:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 

Rates of hire for use of employee's own vehicle on employer's business. 
Schedule 1 - Motor Vehicle Allowance 

Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc 1600-2600cc 1600cc & under 

 Rate per kilometre (cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycles  

Distance travelled during a year on official business Rate per kilometre (cents) 

All areas of the State 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

And further, with the consent of the parties, the Commission records the following basis for variations: 

Clause 21. – Fares and Travelling Allowance: 

Has been varied CPI figures (Private Motoring – Perth) for the period December 2004 to June 2006 giving the percentage 
of 8.50%. 

June 2006 157.0 100 
December 2004 144.7 X   1 = 8.50% 

CPI Private Motoring – Motor Vehicles – Perth 

Catalogue: 6455.0.40.001 
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2007 WAIRC 00312 
FUNERAL DIRECTORS' ASSISTANTS' AWARD NO. 18 OF 1962 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BOWRA AND O'DEA PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 97 OF 2006 
CITATION NO. 2007 WAIRC 00312 
 

Result Award varied 
Representation  
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Funeral Directors' Assistants' Award No. 18 of 1962 be varied in accordance with the following 
schedule and that such variations shall have effect from the beginning of the first pay period commencing on or 
after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Meal Time and Allowances:  Delete subclause (3)(a) of this clause and insert the following in lieu 

thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $9.30 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $7.50 for each meal so required. 

2. Clause 10. - Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands:  Any employee placed by the employer in charge of three or more other employees shall be paid $24.00 

per week in addition to the amounts prescribed in this clause. 
3. Clause 15. – Special Rates and Conditions:  Delete subclauses (1) and (2) of this clause and insert the following in 

lieu thereof: 
(1) An employee who is required to come into contact with a body which is in an advanced state of decomposition shall be 

paid $17.40.  No employee shall be entitled to more than one payment in respect of each such case. 
(2) An employee who is required to do any work in connection with an exhumation shall receive an allowance of $53.80 for 

each body exhumed.  No worker shall be entitled to more than one payment in respect to each such case. 
4. Clause 26. – Standing By:  Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) Between the hours of 5.30pm and midnight (Monday to Friday) - $10.05 per night. 
(2) Between 7.00am and midnight on a Saturday, Sunday or any of the holidays prescribed in Clause 12. - Public Holidays of 

this award - $21.65 per day. 
5. Clause 27. – Car Allowance:  Delete this clause and insert the following in lieu thereof: 

27. - CAR ALLOWANCE 
Where an employee is required and authorised to use his/her own motor vehicle he/she shall be paid 64 cents per kilometre for each 
kilometre travelled on his/her employer's business. 
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And further, with the consent of the parties, the Commission records the following basis for variations: 

1. The agreed Key Minimum Classification in this Award is Branch Officer. 

2. The Work Related Allowances – the percentage increase in: 

• Clause 10(1)(b) – Wages 

• Clause 15. – Special Rates and Conditions 

• Clause 26. – Standing By 

is derived from $17 divided by $576.00 = 2.95% (2005) and $20 divided by $593.00 = 3.37% (2006) as prescribed by 
Principle 5. - Adjustment of Allowances and Service Increments of the State Wage Case: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 9. - Overtime has been varied for the CPI Meals Out and Take Away Foods for the period December 2004 
to June 2006 giving the percentage 6.19% 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 

• Clause 27. – Car Allowance has been varied for the CPI Private Motoring – Perth for the period December 2004 to 
June 2006 giving the percentage of 8.50%. 

June 2006 157.0 100 
December 2004 144.7 X   1 = 8.50% 

CPI Private Motoring – Perth 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate having 
applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

The Union uses Catalogue:  6455.0.40.001 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – BRANCH OFFICER 

Clause A B C 
Clause 10. – Wages (3) $22.50 $23.98 $24.00 
Clause 15. – Special Rates and Conditions (1) 

(2) 
$16.35 
$50.55 

$17.42 
$53.80 

$17.40 
 

Clause 26. – Standing By (1) 
(2) 

$9.40 
$20.35 

$10.03 
$21.66 

$10.05 
$21.65 

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away – Perth 

Clause A B C 
Clause 9. – Meal Times and Meal Allowances  (3)(a) $8.75 

$7.05 
$9.29 
$7.49 

$9.30 
$7.50 

Clause 27. – Car Allowance $0.59 $0.64  
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2007 WAIRC 00310 
HEALTH ATTENDANTS AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
SPORTSMAN HEALTH STUDIO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 94 OF 2006 
CITATION NO. 2007 WAIRC 00310 
 

Result Award varied 
Representation  
Applicant Ms E Palmer 
Respondent No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the Health Attendants Award, 1979 be varied in accordance with the following schedule and that such 
variations shall have effect from the beginning of the first pay period commencing on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 14 – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $8.30 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $5.75 for each meal so required. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
For Expense Related Allowances: 

• Clause 14. – Overtime has been varied for the CPI Meals Out and Take Away Food – Perth for the period 
December 2004 to June 2006 giving the percentage of 6.19%. 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.55.001 
The previous rates are identified in Column A of the table below.  Column B identifies the new actual rate having applied the 
increase.  Column C the new rate identified in Column B rounded. 
EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 14. – Overtime 3(a) $7.80 $8.28 $8.30 
 $5.40 $5.73 $5.75 
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2007 WAIRC 00316 
RECREATION CAMPS (DEPARTMENT FOR SPORT AND RECREATION) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE HON MINISTER FOR SPORT & RECREATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 152 OF 2006 
CITATION NO. 2007 WAIRC 00316 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent Mr A Harper 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Recreation Camps (Department for Sport and Recreation) Award be varied in accordance with the 
following schedule and that such variations shall have effect from the beginning of the first pay period commencing 
on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 8. – Overtime:   

(A) Delete subclause (9)(a) of this clause and insert the following in lieu thereof: 

(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 
employer or be paid $9.75 for a meal, and if owing to the amount of overtime worked, a second or subsequent 
meal is required the employee shall be supplied with such meal by the employer or be paid $5.70 for each meal 
so required. 

(B) Delete subclause (9)(d) of this clause and insert the following in lieu thereof: 

(d) An employee required to work continuously from midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. 
on the same day shall be paid $5.00 for breakfast. 

2. Clause 15. - Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) Supervision Allowance 

Employees placed in charge of other employees shall be paid the following weekly allowance, or part thereof, in addition 
to the rate prescribed for the employee's class of work 
 $ per week 
1 to 5 employees  9.20 
6 to 10 employees  16.50 
11 to 15 employees  20.55 
16 to 20 employees  28.00 
over 20 (for each additional employee)  0.33 
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3. Clause 17. – Special Rates and Conditions: 

 (A) Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 

(1) All employees called upon to clean toilet closets shall receive an allowance of 65 cents per closet per week and for these 
purposes, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 

(2) An employee who is the holder of an approved First Aid Certificate shall in addition to their normal rate of pay be paid an 
additional allowance of $2.25 per week. 

 (B) Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Mobile Wardens shall in addition to their normal rate of pay be paid an allowance of $81.65 per week to offset the costs 
associated with living in and maintaining a caravan.  This allowance shall be reviewed on the 31st December each year.  
The adjustment to the rates shall be effective from the beginning of the first pay period to commence on or after the first 
day of January in each year. 

And further, with the consent of the parties, the Commission records the following basis for variations: 

1. The agreed Key Minimum Classification in this Award is Warden-in-Charge – 3rd year of employment. 

2. For Work Related Allowances – the percentage increase in: 

• Clause 15. – Wages 

• Clause 17. – Special Rates and Conditions 

is 3.03% derived from $17 divided by $561.40 (2005) and 3.46% derived from $20 divided by $578.40 (2006) as 
prescribed by Principle 5. - Adjustment of Allowances and Service Increments of the State Wage Case: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 8. - Overtime has been varied for the CPI Meals Out and Take Away Food for the period December 2004 to 
June 2006 giving the percentage of 6.19%, according to the formula: 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate having 
applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue:  6455.0.40.001 
EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – WARDEN-IN-CHARGE – 3RD YEAR OF EMPLOYMENT 

Clause A B C 
Clause 15. – Wages (3) $8.65 

$15.50 
$19.30 
$26.25 
$0.31 

$9.20 
$16.50 
$20.55 
$28.00 
$0.33 

 

Clause 17. – Special Rates and Conditions (1) 
(2) 
(4) 

$0.61 
$2.11 

$76.60 

$0.65 
$2.25 
$81.65 

 
 
 

CPI Meals Out and Take Away Food – Perth 
Clause A B C 
Clause 8. – Overtime  (9)(a) 

 
(d) 

$9.20 
$5.35 
$4.70 

$9.77 
$5.68 
$4.99 

$9.75 
$5.70 
$5.00 
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2007 WAIRC 00308 
SCHOOL EMPLOYEES (INDEPENDENT DAY & BOARDING SCHOOLS) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
GUILDFORD GRAMMAR SCHOOL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 73 OF 2006 
CITATION NO. 2007 WAIRC 00308 
 

Result Award varied 
Representation 
Applicant Ms E Palmer 
Respondent Dr I E Fraser 
 

Order 

HAVING heard Ms E Palmer on behalf of the applicant and Dr I E Fraser on behalf of respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the School Employees (Independent Day & Boarding Schools) Award, 1980 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after 2 
April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 11. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 
shall be supplied with a meal by the employer or be paid $9.30 for a meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid 
$6.35 for each meal so required. 

2. Clause 32. – Wages:  

(A) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 

(b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to 
be in charge of three or more other employees shall be paid $23.85 per week in addition to the rates prescribed 
herein. 

(B) Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee 
shall be paid an allowance of $1.50 per hour for each such hour worked. 

3. Clause 33. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 
lieu thereof: 

(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 

Rates of hire for use of employee's own vehicle on employer's business  



87 W.A.I.G.                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    655 
 

Schedule 1 - Motor Vehicle Allowances 
Engine Displacement (in cubic centimetres) 

Over 2600cc Over 1600-2600cc l600cc & under 
Area and Details 

Rate per kilometre (cents) 
Metropolitan Area 81.7 71.1 62.8 
South West Land Division 84.0 72.9 64.8 
North of 23.5 ° South Latitude 92.1 80.3 71.5 
Rest of the State 86.7 75.3 66.8 

Schedule 2 - Motor Cycle Allowances 
Distance travelled during a year on official business Rate per kilometre (cents) 
All areas of the State 28.2 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 32. - Wages 
is derived from $17 divided by $561.20 equals 3.03% (2005) and $20 divided by $578.20 equals 3.46% (2006) as 
prescribed by Principle 5. - Adjustment of Allowances and Service Increments of the State Wage Case: 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 

• Clause 11. – Meal Money has been varied for the CPI Meals Out and Take Away Foods for the period December 
2004 to June 2006 giving the percentage of 6.19%. 

June 2006 171.5 100 
December 2004 161.5 X   1 = 6.19% 

CPI Meals Out and Take Away Foods – Perth 

• Clause 33. – Fares and Motor Vehicle Allowances has been varied for the CPI Private Motoring – Motor Vehicles 
– Perth for the period December 2004 to June 2006 giving the percentage of 8.50%. 

June 2006 157.0 100 
December 2004 144.7 X   1 = 8.50% 

CPI Private Motoring – Motor Vehicles – Perth 
The Union uses Catalogue No. 6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 32. - Wages (3)(b) $22.35 $23.85  

(4) $1.45 $1.50 $1.50 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 11. – Meal Money $8.75 $9.29 $9.30 
 $6.00 $6.37 $6.35 

CPI Take Away Food – Perth 
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2007 WAIRC 00317 
SOCIAL TRAINERS (NULSEN HAVEN) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
NULSEN HAVEN ASSOCIATION (INC) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 APRIL 2007 
FILE NO APPL 6 OF 2007 
CITATION NO. 2007 WAIRC 00317 
 

Result Award varied 
Representation  
Applicant Ms E Palmer  
Respondent No appearance 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the Social Trainers (Nulsen Haven) Award be varied in accordance with the following schedule and that 
such variations shall have effect from the beginning of the first pay period commencing on or after 2 April 2007. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
Clause 8. – Qualifications Allowance:  Delete this clause and insert the following in lieu thereof: 

8. - QUALIFICATIONS ALLOWANCE 
Employees who have completed the Diploma in Training the Handicapped shall be paid an allowance of $7.75 per week. 
And further, with the consent of the parties, the Commission records the following basis for variation: 
1. The agreed Key Minimum Classification in this Award is Social Trainer Level 1 – 1st year of adult service. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. – Qualifications Allowance 
is derived from $17 divided by $529.10 equals 3.21% (2005) and $20 divided by $546.10 equals 3.66% (2006) as 
prescribed by Principle 5. - Adjustment of Allowances and Service Increments of the State Wage Case: 

 “allowances which relate to work or conditions which have not changed and service increments may be 
adjusted as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such 
allowances and service increments should be increased by a percentage derived as follows:  divide the monetary 
safety net increase by the rate for the key classification in the relevant award immediately prior to the 
application of the safety net increase to the award rate and multiply by 100.” 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – SOCIAL TRAINER LEVEL 1 – 1ST YEAR OF ADULT SERVICE 
Clause A B C 
Clause 8. – Qualifications Allowance $7.25 $7.77 $7.75 
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AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2007 WAIRC 00292 
WESTRAC PTY LTD (SERVICE OPERATIONS) ENTERPRISE AGREEMENT 2005 NO. AG 121 OF 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
WESTRAC PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 28 MARCH 2007 
FILE NO APPL 961 OF 2005 
CITATION NO. 2007 WAIRC 00292 
 

Result Application discontinued 
Representation 
Applicant Mr A Talbert on behalf of the applicant 
Respondent Mr G Bartlett of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 46 of the Industrial Relations Act 1979; and 
WHEREAS a conciliation conference was convened on 19 May 2006 at the conclusion of which the matter was adjourned; and  
WHEREAS the applicant advised the Commission on 19 March 2007 that they wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00291 
WESTRAC PTY LTD (SERVICE OPERATIONS) ENTERPRISE AGREEMENT 2005 NO. AG 121 OF 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTRAC PTY LTD 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 28 MARCH 2007 
FILE NO APPL 45 OF 2006 
CITATION NO. 2007 WAIRC 00291 



658                                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

 

Result Application discontinued 
Representation 
Applicant Mr G Bartlett of Counsel 
Respondent Mr A Talbert on behalf of the respondent 
 

Order 
WHEREAS this is an application pursuant to section 27 of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 19 May 2006 at the conclusion of which the matter was adjourned; and  
 
WHEREAS the applicant advised the Commission on 19 March 2007 that they wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2007 WAIRC 00262 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 

WORKERS) 
APPLICANT 

-v- 
HON MINISTER FOR HEALTH AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 20 MARCH 2007 
FILE NO/S P 18 OF 2003(B) 
CITATION NO. 2007 WAIRC 00262 
 

Result Order Issued 
 

Order 
WHEREAS this is an application pursuant to Section 40 of the Industrial Relations Act 1979 to vary the Hospital Salaried Officers’ 
Award 1968; and 
WHEREAS on the 29th day of May, the 11th day of August, the 3rd day of October, the 6th day of November, the 4th day of 
December 2006, the 9th day of February and the 14th day of March 2007 the Public Service Arbitrator convened conferences for the 
purpose of conciliating between the parties; and 
WHEREAS at the conclusion of the latter conference the parties requested that a Memorandum of Agreement be issued pursuant to 
Section 32(2) of the Industrial Relations Act, 1979;  
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers set out in Section 32(2) of the Industrial Relations Act 
1979, hereby orders: 

THE attached memorandum shall be recorded in the files of the Commission as the agreement between the parties as to 
the process and timeframes to be applied to conclude the matters detailed in 3(a)(iv) and (v) of the Order of the 
Commission dated 19 December 2005 (Citation No. 2005WAIRC03346). 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 
MEMORANDUM OF AGREEMENT 

APPLICATION P18 of 2003(B) 
Reference is made to the order issued on the 19 December 2005 (Citation No. 2005 WAIRC 03346). The parties have reached the 
following agreement on processes to conclude the matters detailed in (3) (a) (iv) and (v) of the Order. 
(3) (a) (iv) –  The parties shall discuss with a view to reaching agreement; …(iv) the application of the agreed criteria 

for inclusion of generic titled positions. 
Step 1: The Respondent (DOH) shall publish a final list of those positions considered by the DOH not to be in scope of 

Application P18 of 2003 (B). 
Step 2: Within six (6) weeks of the publication of the final list the Applicant (HSU) will provide a written statement to 

DOH with respect to any positions it considers in scope, addressing the JDF and the agreed criteria for inclusion 
of generic titled positions. 

Step 3: Within twelve (12) weeks of the publication of the final list the DOH will consider all HSU submissions and 
provide a written response. 

Step 4: Any positions remaining in dispute may be referred to the PSA for conciliation and arbitration based upon the 
documentation provided in Steps 2 and 3 

(3) (a) (v) –  The parties shall discuss with a view to reaching agreement; …(v) the assessment of health professional 
positions currently classified Level 7 and above for reclassification in the new structure. 

Section 4 of the Settlement Summary dated 22nd November 2005 states: 
(a) Health Professional positions currently classified at Level 7 and above will be assessed on an individual basis 

in accordance with the following process.   
(b) A Working Group will be established consisting of equal numbers of HSU and DOH nominees for the purposes 

of assessing each health professional position classified Level 7 and above, in light of the work value changes 
identified in the work value submission for that Profession. The working group may refer to the agreed 
Classification Level Descriptors as necessary to inform the decision making process. Where agreed, a position 
will be reclassified one level. The Working Group will be provided with relevant job descriptions and 
organisation structures to facilitate the assessment process. 
The parties will endeavour to complete the Working Group process within 21 days of the finalisation of the 
classification level descriptors 

(c) Occupants of positions not reclassified as a result of this assessment may make a written submission to the 
DOH Classification Review Committee (CRC) addressing the relevant classification descriptors. Such 
submissions are to be in a format agreed by the parties. A health professional will participate as a member of 
the CRC for the purpose of assessing all such submissions. 

(d) Unsuccessful applicants of the CRC process will have a right of appeal to the Public Service Arbitrator 
consistent with the Arbitrator's Practice Direction for reclassification appeals. 

The DOH will establish the CRC referred to in (c) above and has also agreed to extend the authority of the CRC to deal with 
reclassification requests and Reclassification Appeals lodged in the WAIRC that have been put on hold as a result of the 
moratorium on reclassification requests that was in place until 30th June 2006 as per Section 10 of the Settlement Summary. The 
following processes are agreed to deal with these positions: 
Step 1: The DOH will publish the following: 

A. List of health professional positions not reclassified as a result of the working group assessment and 
further discussions between the DOH and HSU 

B. List of reclassification requests not yet concluded that will be subject to this process 
C. List of PSA Reclassification Appeals that will be subject to this process (the HSU has provided a list 

to the DOH) 
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Step 2: Within six (6) weeks of the publication of these lists any occupant of a listed position may make a written 
submission to the CRC seeking reclassification of the position by one level. In accordance with 4 (c) of the 
Settlement Summary, submissions must address the application of the relevant classification level descriptors. 

Step 3: The CRC will be provided with an overview submission by the HSU and the DOH that includes agreed 
background documentation (such as the Working Group Terms of Reference, Agreed Classification Level 
Descriptors, List of Agreed Positions) and any general issues the parties wish to bring to the attention of the 
CRC. This documentation will also be provided to the PSA in relation to subsequent appeals. 

Step 4: The DOH will provide a report to the CRC on all submissions resulting from Step 2. 
Step 5: Within twelve (12) weeks of the publication of the lists in Step 1, the CRC will consider the submissions and 

report and issue a determination with reasons for decision on each position. 
Step 6: Within 21 days of receiving the CRC’s determination, Applicants listed in List A and B disputing the CRC’s 

determination may lodge an appeal to the PSA by filing of a Form 10. Applicants listed in List C may use their 
existing PSA Reclassification Appeal as a vehicle for determination by the PSA. In all such circumstances the 
Applicant will be provided with a copy of the DOH report and the CRC determination with reasons for decision. 

Step 7:  All Reclassification Appeals arising from Step 6 will be processed in accordance with the PSA’s 
Reclassification Appeals – Practice Direction. If appropriate Appeals relating to like positions may be grouped 
for hearing and determination. 

The effective date for positions reclassified in these processes will be: 
1. For positions listed in List A – the effective date contained in Section 9 of the Settlement Summary 
2. For positions listed in List B and C – the effective date of the Reclassification Request subject to the Appeal. 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2007 WAIRC 00355 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION 
CLAIMANT 

-v- 
ST JOHN AMBULANCE AUSTRALIA (WESTERN AUSTRALIA) INC 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD WEDNESDAY, 15 NOVEMBER 2006, WEDNESDAY, 31 JANUARY 2007, WEDNESDAY, 14 

MARCH 2007, WEDNESDAY, 11 APRIL 2007 
DELIVERED WEDNESDAY, 11 APRIL 2007 
CLAIM NO. M 90 OF 2006 
CITATION NO. 2007 WAIRC 00355 
 

Catch Words Acting or relieving duties, Classification, Ambulance Network Coordinator; Over award rate; Award 
picking up over award rate. 

Legislation  Workplace Relations Act 1996. 
Western Australian Ambulance Service Award 1995 [AW802486]. 
Western Australian Ambulance Service Award 2004 [AW838723]. 
St John Ambulance Australia WA Ambulance Service Inc. Communications Officers Certified 
Agreement 2002-2005 [AG818952]. 
St John Ambulance Australia, W.A. Ambulance Service Inc. Communications Officers Certified 
Agreement 2005-2008 [AG842448]. 

Cases Cited  James Turner Roofing Pty Ltd v Peters 83 WAIG 427 
Sampson v Spring 99 Pty Ltd and Spring 2002 Pty Ltd 86 WAIG 2595  
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Cases Referred to  James Turner Roofing Pty Ltd v Peters 83 WAIG 427 
Silberschneider v MRSA Earthmoving Pty Ltd 68 WAIG 1004 

Result Claim not proved. 
Representation 
Claimant  Mr M Swinbourn and Ms L Kirkwood of the Claimant, appeared for the Claimant. 
Respondent Ms M Ivanovski, of Counsel, instructed by CCI Legal, appeared for the Respondent.  
 

REASONS FOR DECISION 
Agreed Facts 

1 The Claimant is and was at all material times an organisation registered under the Registration and Accountability of 
Organisations Schedule of the Workplace Relations Act 1996.  The Respondent is and was at all material times a corporation 
carrying on business in the State of Western Australia.  Mr Peter Vangel Muskarovsky is and was at all material times 
employed by the Respondent.  He was also, at all material times, a member of the Claimant.  The Claimant is entitled under its 
eligibility rules to represent the industrial interests of Mr Muskarovsky in relation to the work he carried on for the 
Respondent. 

2 At all material times until 11 February 2005 the Claimant and the Respondent were bound by the terms of the Western 
Australian Ambulance Service Award 1995 [AW802486] (the 1995 Award).  From 11 February 2005 they were bound by the 
terms of the Western Australian Ambulance Service Award 2004 [AW838723] (the 2004 Award).  At all material times the 
Respondent and Mr Muskarovsky were bound by the St John Ambulance Australia WA Ambulance Service Inc. 
Communications Officers Certified Agreement 2002-2005 [AG818952] (the Agreement).  Mr Muskarovsky’s substantive 
classification with the Respondent was, at all material times that of a “4th Year Communications Officer”.  Between 3 January 
2005 and 12 March 2005, 13 March 2005 to 4 April 2005 and 5 April 2005 to 2 July 2005 Mr Muskarovsky was appointed by 
the Respondent to relieve another employee (Ms Chambers-Clark) classified as an Ambulance Network Coordinator (ANC). 

3 The rate of pay applying to the permanent classification of an ANC during the relevant periods was the equivalent of that 
which applied to a 3rd Year Communications Officer – Trainer (Shift with days and nights) under the Agreement, the rate of 
which was derived from the former Senior Communications Officer (SCO) rate, plus an additional weekly allowance of 
$50.00.  Whilst Mr Muskarovsky was acting as an ANC the Respondent paid him at the rate applying to a 4th Year 
Communications Officer (Shift with days and nights) pursuant to the Agreement plus an additional weekly allowance of $50.00 
which was less than the rate payable to an employee holding the permanent classification of ANC. 

The Claim 

4 The Claimant asserts that on or about the period between 2 January 2005 and 12 February 2005 the Respondent breached 
clause 3(3) of Part C of the 1995 Award and further that in the period between 13 February 2005 and 2 July 2005 it breached 
clause 40.7.2 of the 2004 Award. 

5 Clause 3 of Part C of the 1995 Award provides inter alia: 

(3)  An officer who is appointed to assume acting or relieving duties of a higher classification shall be paid at the 
rate applying to the position for the time worked. 

6 Clause 40.7.2 of the 2004 Award provides inter alia: 

40.7.2  An employee who is appointed to assume acting or relieving duties of a higher classification shall be paid at 
the rate applying to the employee so relieved.  . . .  

7 It is alleged that the 1995 Award was breached because during the relevant period the duties performed by Mr Muskarovsky as 
an ANC were those of a higher classification than his nominal position and accordingly he should have been paid at the rate 
applying to that classification, but was not.  It is alleged that the 2004 Award was breached because the Respondent failed to 
pay Mr Muskarovsky at the rate applying to an ANC in accordance with the requirement of clause 40.7.2 of that Award. 

Response 

8 The Respondent acknowledges that it did not, during the material period, pay Mr Muskarovsky the same rate of pay that would 
otherwise have been paid to the person whom he relieved. 

9 The Respondent contends that for the period 2 January 2005 to 12 February 2005 the 1995 Award then applying did not 
contain any classification or reference to an ANC position nor for that matter was there reference to the ANC position within 
the Agreement then in force.  Accordingly, it argues that clause 3(3) of Part C of the 1995 Award can have no application to a 
position or classification that did not exist within the terms of the 1995 Award or the Agreement. 

10 With respect to the 2004 Award which contains the ANC classification, the Respondent says that clause 40.7.2 should be read 
in the context of the entire award and in particular with reference to clause 40.6.2 which provides for progression.  As a 
consequence the Respondent contends that the rate applying to an employee when relieving in the position of ANC is 
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contingent upon the employee meeting the specified criteria set out in clause 40.6.2.  Given that Mr Muskarovsky failed to 
meet those criteria he was not entitled to be paid in accordance with clause 40.7.2. 

11 Finally, and in any event, the Respondent says that there has not been a breach of the 2004 Award because Mr Muskarovsky 
was paid in excess of that provided by the 2004 award for an ANC Grade 3.  There must be an under-payment for an award 
breach to occur. 

The Facts 

12 In 2003 the Respondent conducted a restructure during which it was decided to abolish the SCO position.  Consequently on 26 
October 2003 the SCO positions within the organisation were abolished but grandfathered for particular employees.  The 
abolition of the SCO positions followed an extensive review of ambulance distribution operations in light of the need to 
eliminate problems associated with ambulances converging on the one hospital.  It was eventually determined by the Health 
Department’s State Health Emergency Directorate that ambulances would be directed to particular hospitals from the 
Respondent’s communication centre at Belmont.  As a result the Respondent decided, in consultation with the Health 
Department and the Claimant, to create new positions within the communications centre to facilitate the direction of 
ambulances to hospitals within the metropolitan area.  For that purpose the position of ANC was created to oversee, by use of 
electronic systems, the work in the field and to direct ambulances to particular hospitals taking into account the hospital’s 
capacity to receive patients.   

13 The ANC position, being newly created, did not exist as a classification within the 1995 Award or the Agreement.  It therefore 
became necessary to address and fix the remuneration payable with respect to the position.  The Responent decided in 
consultation with the Claimant that because the ANC position had a much higher degree of responsibility than the former SCO 
that the new position should attract a weekly rate of pay equivalent to the highest rate payable to the former SCO position as 
provided in the Agreement (3rd Year Communications Officer Trainer) plus $50.00.   

14 In about July 2004 the first group of appointees took up their respective positions as an ANC and were paid at the determined 
rate.  Subsequently the ANC classification was included in the 2004 Award which became operative on 11 February 2005.  
The classification was also later included in the St John Ambulance Australia, WA Ambulance Service Inc. Communications 
Officers Certified Agreement 2005-2008 [AG842448] which came into force on 14 September 2005.  Holders of the ANC 
position were, at the material times, paid at rates higher than those contained in the 2004 Award 

15 In about November 2004 Mr Muskarovsky applied to relieve Ms Chambers-Clark in her ANC position.  He was interviewed 
for the position and was subsequently appointed to the same, taking up his position on or about 2 January 2005.  In 
contemplating the appropriate level of remuneration to be paid to Mr Muskarovsky whilst he was relieving Ms Chambers-
Clark the Respondent unilaterally decided that he should be paid at a rate derived from that applicable to his substantive 
position of 4th Year Communications Officer plus a weekly allowance of $50.00.  He was ultimately paid at that rate during the 
entirety of the period that he relieved Ms Chambers-Clark.  Mr Muskarovsky did not at any time during the period that he 
relieved Ms Chambers-Clark make any complaint to his employer about having been under paid.  Notwithstanding that, he 
now contends that he should have received the same pay as that payable to Ms Chambers-Clark in her ANC position.  There is 
however, no evidence as to how much that was. 

16 In February 2006 Mr Muskarovsky was appointed to the substantive ANC position.  He was, on account of his previous 
relieving experience, appointed directly to the ANC Grade 2 position, being a classification and level contained within the 
2004 Award.  Mr Muskarovsky testified that there is no difference between what he did whilst relieving and what he now does. 

Determination 

Period 2 January 2005 to 12 February 2005 

17 There is common ground that during the aforementioned period the ANC classification did not exist either within the 1995 
Award or the Agreement then in force.  The Claimant also accepts that at the material time the rates paid to ANCs were subject 
to common law contracts falling outside of the award.  Notwithstanding that, the Claimant argues that a person acting or 
relieving as an ANC was drawn into the 1995 Award by virtue of clause 3(3) of Part C thereof so as to entitle such a person to 
be paid at the same rate payable to the officer being relieved.  The Claimant points out that there are no words of limitation 
within the 1995 Award that could lend the view that the award provisions only relate to classifications within the award or the 
rates of pay within the award.  The Claimant argues that the over award rate for an ANC is picked by virtue of clause 3(3) of 
Part C (acting and relieving clause) in circumstances when an employee covered by the award takes on acting or relieving 
duties.  In that way what was an over award rate becomes an award rate payable to the employee performing higher duties 
whilst relieving.  Put another way that the 1995 Award is making provision for the rate under the award to be calculated by 
reference to something that sits outside of the award.  In this instance by reference to a higher classification that is award free. 

18 With all due respect to the Claimant’s Agent I fail to see how the award free agreement is picked up by the award and becomes 
part of its terms.  The meaning of “classification” as contained in clause 3(3) of Part 3 of the 1995 Award can only be taken to 
mean a classification contained within the award.  It does not, and cannot, have the effect of importing any other classification 
outside the award and not contemplated by it.  Such an approach would potentially allow any classification to be included 
within the award without discrimination.  The award is an entire instrument to be read within its bounds unless it expressly 
imports some other provision. 
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19 In my view the approach to be taken is not whether the award contains words of limitation restricting the application of the 
award but rather whether it contains inclusionary words which enable extraneous contracts to be drawn into it.  There are no 
such words within the relevant provision in the 1995 Award.  In those circumstances it cannot be the case that the ANC 
classification together with its attendant rate of pay could be said to be drawn into the award.  The award does not expressly 
provide for that to occur and there is no statutory provision of which I am aware that would facilitate it. 

20 It follows that the claim relating to the 1995 Award fails. 

Period 13 February 2005 to 2 July 2005 

21 There is no dispute about the fact that during the relevant period, the ANC classification was a classification contained within 
the 2004 Award.  Officers within that classification working for the Respondent were, at the material time, paid in excess of 
the rate provided by the award. 

22 Clause 40.7.2 of the 2004 Award provides that an employee acting or relieving in duties of a higher classification is to be paid 
at the rate applying to the employee so relieved.  It follows that the Claimant contends that Mr Muskarovsky should have been 
paid what Ms Chambers-Clark would have received had she been working in that position.  In that regard, I note that there is 
no evidence before the Court as to what that would have been.  I do not know what Ms Chambers-Clark’s rate of pay was.  
Notwithstanding that, the evidence before me enables a finding to be made that she was being paid an amount above the award 
rate for that position. 

23 Mr Muskarovsky was not at the material time paid at the award rate applicable to the ANC classification but rather at the rate 
applicable to his substantive position pursuant to the agreement then in force plus a weekly allowance of $50.00. 

24 The Respondent says the way in which it paid Mr Muskarovsky was appropriate because he did not have the necessary skills 
which would have entitled him to be paid at the rate applicable to an ANC.  It points out that the “Progression within a 
classification” clause (40.6.2) must be read in conjunction with the “Acting” clause (40.7.2).  A literal application of the 
“Acting” clause without reference to the preceding clause would lead to absurd results.  One such example being that a 
relieving or acting ANC could be paid more than an a base grade ANC holding down his or her own substantive position 
merely because the person relieved has attained a higher grade.  The Respondent says that a strict application of clause 40.7.2 
would render illogical results.  If, however, the progression clause is read together with that provision a more meaningful 
outcome is obtained. 

25 I accept the Respondent’s arguments in part.  I accept that to achieve a workable situation the progression provision must be 
read with the acting clause otherwise absurd and illogical results will occur.  However that does not mean that clause 40.7.2 
had no application to Mr Muskarovsky’s situation.  The approach taken by the Respondent was to render clause 40.7.2 
nugatory, whereas the proper approach that should have been taken in order to give effect to the clause was to have read it with 
clause 40.6.2 so that Mr Muskarovsky was paid at the base (Grade 1) rate applicable to an ANC.  To do otherwise, as the 
Respondent did, was to defeat clause 40.7.2.   Mr Muskarovsky’s lack of experience militated against him only with respect to 
the grade at which he should have been paid.  It did not preclude him from being paid as an ANC.  If the Respondent’s 
contentions were correct then there would be very few, if any, situations when clause 40.7.2 would apply.  The higher duties 
clause is not contingent upon possessing any particular skill or qualification but rather predicated upon the performance of 
duties.  Any lack of skill or qualification did not render clause 40.7.2 nugatory.  If he did the job of an ANC, he should have 
been paid at the rate applicable to an ANC, albeit at the base rate by reason of his lack of experience within the classification. 

Has the 2004 Award been breached? 

26 Mr Muskarovsky was, during the material period, paid at the weekly rate applicable to a 4th Year Communications Officer (as 
provided by the Agreement) plus $50.00.  Prior to the onset of the 2004 Award such was appropriate because it fell outside the 
award and was within the terms of the common law contract between the parties.   Thereafter such was not appropriate because 
the 2004 Award governed his rate of pay.  The Agreement had no application because it did not contain the ANC 
classification.  The Respondent should have paid Mr Muskarovsky by reference to clause 40.7.2 but did not.  Notwithstanding 
that, the evidence establishes that the Respondent paid Mr Muskarovsky in excess of that to which he was entitled pursuant to 
the 2004 Award. 

27 The evidence establishes that immediately prior to being relieved Ms Chambers-Clark received a weekly wage in excess of 
that provided by the Award.  Her exact rate of pay is unknown.  The Claimant argues that Mr Muskarovsky should have been 
paid the same rate that Ms Chambers-Clark received and that the failure by the Respondent to pay that same rate constitutes a 
breach of the award.  With respect there are a couple of problems with that argument.  Firstly, I do not know how much Ms 
Chambers-Clark was paid and, secondly, and possibly more importantly, clause 40.7.2 refers to the rate “applying” to the 
employee relieved.  It does not refer to rates paid to the employee so relieved.  The rate then “applying” was the 2004 Award 
rate.  In my view the Respondent was not, pursuant to clause 40.7.2, obliged to pay any more than the 2004 Award rate.  
Furthermore, there is nothing in the instrument or elsewhere which indicates that agreed over award payments are picked up by 
the award and become part of its terms and conditions, converting an over award agreement into an award condition (see 
James Turner Roofing Pty Ltd v Peters 83 WAIG 427 at paragraph 14). 

28 In this instance Mr Muskarovsky was, during the operation of the 2004 Award, paid in excess of that required by that award.  
Accordingly, there has not been a breach of the award.  Indeed the views expressed by His Honour Olney J. when dealing with 
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an alleged breach of a state award in Silberschneider v MRSA Earthmoving Pty Ltd 68 WAIG 1004 have application in this 
matter.  His Honour said at page 1005, 

The employer’s obligation under the award is normally to pay one sum of money for each pay period and that sum 
will be calculated according to the hours worked, the nature of the work and the other circumstances which give 
rise to an entitlement to be paid loadings, allowances and the like.  If the actual amount paid is not less than the 
minimum amount payable upon a proper application of the award provisions to the work done, then there can be no 
contravention of or failure to comply with the award and thus no occasion for the exercise of jurisdiction under 
either of subsections (1) or (4) of section 83. 

Conclusion 

29 The Claimant has failed to prove its claim. 
G. Cicchini 
Industrial Magistrate 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2007 WAIRC 00278 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JENNIFER CATHERINE BANKS 
APPLICANT 

-v- 
DIRECTOR OF NURSING QUADRIPLEGIC CENTRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 MARCH 2007 
FILE NO/S U 533 OF 2006 
CITATION NO. 2007 WAIRC 00278 
 

Result Application discontinued 
Representation 
Applicant Ms J C Banks 
Respondent Mr N Glass and Mr P Humphries 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 13 December 2006 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 12 February 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2007 WAIRC 00300 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JACQUI BIRMINGHAM 
APPLICANT 

-v- 
REMAC 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 30 MARCH 2007 
FILE NO U 17 OF 2007 
CITATION NO. 2007 WAIRC 00300 
 

Result Application discontinued 
Representation 
Applicant Ms J Birmingham 
Respondent Mr J Kotyla as agent 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS a conciliation conference was convened on 28 February 2007 at the conclusion of which the matter was resolved; and  
WHEREAS the applicant advised the Commission on 21 March 2007 that she wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00349 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GREGORY MARK CHAMBERLAIN 
APPLICANT 

-v- 
LYTHVEN PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 10 APRIL 2007 
FILE NO U 152 OF 2006 
CITATION NO. 2007 WAIRC 00349 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS an application was lodged in the Commission pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979; 
AND WHEREAS pursuant to s.96 the Commission referred the matter to a Deputy Registrar for conciliation pursuant to s.32 of the 
Act; 
AND WHEREAS a conference of the parties was convened before a Deputy Registrar; 
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;  
AND WHEREAS the matter was listed for hearing on 11 and 12 December 2006; 
AND WHEREAS the Commission was advised that an in-principle agreement had been reached between the parties; 
AND WHEREAS on 6 March 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
orders –  

THAT the application be discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 
 

2007 WAIRC 00134 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DENIS MATE ERCEG 
APPLICANT 

-v- 
AGC INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 19 FEBRUARY 2007 
FILE NO. U 558 OF 2006 
CITATION NO. 2007 WAIRC 00134 
 

Result Directions Issued 
 

Direction 
The Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, herby directs –  

1. THAT the respondent file and serve an affidavit as to its objections to jurisdiction by 2 March 2007. 
2. THAT the hearing date of 20 February 2007 be and is hereby vacated. 
3. THAT the matter be listed for show cause as to why the application should not be dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00265 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DENIS MATE ERCEG 
APPLICANT 

-v- 
AGC INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD TUESDAY, 6 MARCH 2007 
DELIVERED TUESDAY, 6 MARCH 2007 
FILE NO. U 558 OF 2006 
CITATION NO. 2007 WAIRC 00265 
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CatchWords Industrial law  - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 
Commission has jursidiction - Trading corporation - Principles applied - Commission satisfied 
respondent is a constitutional corporation - Claim beyond Commission's jursidiction - Application 
dismissed -  Industrial Relations Act 1979 (WA) s 29(1)(b)(i), Commonweath Consititution, s51 (xx), 
Workplace Relation Act 1996 (Cth), s 6, s 16, Corporations Act 2001. 

Result Dismissed for want of jurisdiction 
Representation  
Applicant In person 
Respondent Ms L Gibbs of counsel instructed by CCI Legal 
 

Reasons for Decision 
(Ex Tempore) 

1 This matter was filed on 20 December 2006 by the applicant, by which application he alleges that on or about 22 November 
2006 he was harshly, oppressively and unfairly dismissed by the respondent at the Murran Murran work location where, 
according to the applicant’s particulars of claim, he was employed as a rigger and scaffolder.  The respondent by its notice 
of answer and counter-proposal says that the Commission has no jurisdiction to determine this matter on two bases.  First 
being that the respondent is a constitutional corporation, that being a trading corporation for the purposes of s 51(xx) of the 
Commonwealth Constitution and is therefore an employer for the purposes of s 6 of the Workplace Relations Act 1996 
(Cth).  The submission therefore is that because of that matter by s 16 of the Workplace Relations Act 1996 (Cth), the 
Commission’s jurisdiction under the Act is ousted insofar as the claims of the present kind are concerned. 

2 Secondly, the respondent argues in the alternative, that the applicant was in fact terminated on 19 November 2006 and not 22 
November 2006 as is particularised in his notice of application, and therefore as a further argument as to why the 
application should be dismissed, it is said that the application has been brought out of time in any event, and no application 
has been made to extend the time to bring it within the Commission’s jurisdiction.  It is plain of course, that if the first one 
of the respondent’s arguments succeeds then the second argument falls away.   

3   The applicant represents himself does not challenge the content of a statutory declaration which was declared on 2 March 2007 
by a Mr Anthony John Tomich, the group Human Resources Manager of the respondent.  This is to the effect that the 
respondent is incorporated under the Corporations Act 2001 and that furthermore the respondent engages in the industries 
of engineering, fabrication and construction services for profit and is a constitutional corporation on the advice of the 
respondent’s solicitors. 

4 I simply note for the record that according to the declaration of Mr Tomich the respondent declares revenue for the six months 
to December 2006 of a sum over $124 million of which some 99.87% was income received through providing services for 
profit.  As I have said that evidence is unchallenged, the Commission is of the view applying its decision in Sewell and 
Glen Brown – CTI Logistics (2006) 86 WAIG 3278, and that it had been conceded in effect that the respondent is a 
constitutional corporation, that the applicant’s claim is beyond the Commission’s jurisdiction given that there is an 
operative inconsistency between s 29(1)(b)(i) of the Industrial Relations Act (WA) 1979 and s 16 of the Workplace 
Relations Act 1996 (Cth), rendering the former invalid.  In those circumstances the Commission must determine this matter 
by way of an order of dismissal which it now does. 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant In person 
Respondent Ms L Gibbs of counsel instructed by CCI Legal Pty Ltd 
 

Order 
HAVING heard Mr D Erceg on his own behalf and Ms L Gibbs of counsel on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CatchWords Termination of employment - Constructive dismissal - Dismissal or resignation - Harassment, 
humiliation, ostracism - no jurisdiction - application dismissed 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr P Gadenne as agent for the applicant 
Respondent Ms W Gillespie on behalf of the respondent  
 

Reasons for Decision 

1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant Ms 
Crystal Abbegail Gadenne was employed as a Sales Assistant by the respondent, W & A Gillespie Family Trust, from 9 
February 2006 to 9 December 2006.  The respondent’s business is the Leading Edge music store in Joondalup.  Ms Gadenne 
alleges that she was constructively dismissed, following a course of conduct from the respondent that left her with no other 
option but to tender her resignation.  Ms Gadenne tendered her resignation on 2 December 2006 and worked out her notice of 
one week, with her last day of work being 9 December 2006.  

2 At paragraph 20 of her application, the applicant states the grounds as to why her dismissal was unfair: 

“I feel I was unfairly dismissed because after excersing my right as a full-time employee by requesting to be paid on an 
additional day of work (Sunday) instead of time in lieu, I was then harassed, embarrassed, humiliated and ostracised to 
the point of my employment there being no longer tolerable for me.  I gave my notice after being bullied and harassed 
to the point of having no choice and I feel this was unfair as I was only treated this way after requesting that I receive 
what I was entitled to.  Examples of my treatment include being ignored by the manager, humiliated in front of other 
staff and purposely bullied and excluded in the workplace.  I also suffered abusive language aimed at my family 
members”. 



87 W.A.I.G.                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    669 
 

3 Ms Gadenne gave unchallenged evidence that since her employment with the respondent she has worked for another employer 
from 18 January 2007 until she left of her own volition on 23 February 2007 to take up tertiary studies.   She applied and was 
interviewed for a number of positions in the period between 9 December 2006 and 18 January 2007.  In her new job she was 
paid a wage higher than her previous wage with the respondent as she undertook supervisory duties.   

4 Ms Gadenne’s evidence in brief is that she enjoyed a friendly relationship with the two proprietors.  This changed when she 
was asked in November 2006 to work additional hours on a Sunday.  She first accepted but then found that she was to receive 
only time in lieu, and not an overtime payment.  She challenged this and was advised that the business was only a small 
business which could not afford to pay overtime.  She says that she was advised by Astryn Gillespie that, “Right, well, my 
problem with that, as I said, I can't do it so if you won't do it I'll find someone who will and I'll have to drop you down to 
casual work because you're not fulfilling your requirements as a full-timer.”  Ms Gadenne replied, “Do what you feel”.  She 
consequently did not work Sunday, 19 November 2006 and she says that she was treated badly consequent to this in that she 
was not spoken to cordially, was excluded from discussions in the workplace, e.g. planning for a Christmas function, she was 
harassed about getting her father to remove an item of furniture from the respondent’s premises, she had to endure negative 
comments about her family members (in particular her mother), and another staff member with lesser experience was 
promoted.  She says she also received a set of workplace rules that alluded to her being the lowest staff member.  As a result of 
this differing treatment Ms Gadenne felt stressed and depressed until she was forced to resign.  The applicant argues that she 
was constructively dismissed in that she was forced from her employment because no-one should have to endure the treatment 
she received.  

5 Under cross examination Ms Gadenne says that Ms Gillespie spoke to her in front of customers regarding a dispute with her 
parents.  She was no longer worthy of ‘please’ and ‘thank you’ and orders were simply barked at her.  This occurred on a 
Thursday when Astryn Gillespie demanded that she, “take out the rubbish”.  The day following the Sunday overtime issue 
Ms Gadenne says that Ms Gillespie barely said two words to her for the entire day.  She says they went from being great 
friends to her not being worthy of a conversation.  Ms Gadenne says that she spoke to Sharn about it but she wanted to stay out 
of it.  

6 Ms Gadenne says that following her resignation, there was discussion at the store regarding the staff Christmas party.  She 
believes this could have occurred at another time when she was not present, as it made her feel completely excluded and 
humiliated.  She says that Ms Gillespie had said to her that Ms Gadenne’s mother was an ‘effing idiot’, a psychopath and she 
was better off without her.  Ms Gadenne says that she passed on messages from Ms Gillespie to her father regarding the 
removal of a desk.  She says that she should not have had to endure abusive language regarding her family in the workplace.  
She says that she was stressed and unable to speak to either of the owners regarding the matter, and she felt that nobody liked 
her. 

7 Ms Gadenne says that she attempted to talk to Mrs Gillespie, at one stage, about Astryn’s behaviour and Mrs Gillespie told her 
to, “Put my head down and ignore it and continue my work”.  This happened on the day that Astryn had a disagreement with 
Ms Gadenne’s mother.  Ms Gadenne agreed under cross-examination that she complained when Astryn took cigarette breaks 
and when Astryn was out of the shop.  Ms Gadenne was questioned by the Commission and confirmed that the matters she 
complained of, and which forced her to resign, were the absence of ‘please’ and ‘thank you’, the promotion of Sharn the day 
after she queried the Sunday payment, her exclusion from discussions, the text messages from Ms Gillespie, the abuse of her 
family members and negative comments about her mother.  She says that Ms Gillespie and she had been friends before this and 
that she did not want the promotion for herself. 

8 The critical question in this matter is “was Ms Gadenne dismissed?”  If there was no dismissal at the hands of the employer 
then the application must fail for want of jurisdiction.  The Industrial Appeal Court set out the principles in regards to 
constructive dismissal in the matter of The Attorney General v Western Australian Prison Officer’s Union of Workers 75 
WAIG 3166 @ 3167: 

“The critical question before the Industrial Commission and before this Court is whether the facts reveal that Mr De 
Grussa was “dismissed”. In this context, it does not appear to me to be particularly helpful to introduce any notion of 
constructive dismissal, the only question being whether or not Mr De Grussa was “dismissed” by his employer. There is 
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection (Consolidation) Act 1978 
(UK) which expressly created the concept of constructive dismissal. The position for the present purposes is, in my 
view, summarised in the judgment of Stephenson LJ in Sothern v Franks Charlesly & Co [1981] IRLR 278 at 280:  

“Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple consideration of 
starkly contrasted alternatives is too often outlawed by authority in deciding the issue of dismissal vel non. Even 
if the question, ‘Was the employee dismissed?’ cannot always be answered by answering the question, ‘Who 
really terminated his contract?’ the real answer to the second question gives the right answer to the first question 
in this case.” 

9 In Mr De Grussa’s case he was misled by internal investigators and pressured by persons, “acting as part of the employer’s 
administrative apparatus”, to sign a resignation the terms of which were dictated to him.  

10 If I take the applicant’s evidence at its highest I cannot reach the conclusion that Ms Gadenne was ‘pushed’ from her 
employment.  In considering whether Ms Gadenne was pushed from her employment, I must weigh carefully the totality of 
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what she says affected her.  The promotion of Sharn is a matter I would discount as Ms Gadenne says she did not want the 
promotion.  It is then difficult to see how this could have impacted on her so as to affect her actual employment.  The exclusion 
from discussions about the Christmas party must also be discounted as it occurred after Ms Gadenne had decided to resign and 
tendered her resignation.  Hence it could have played no part in her arriving at that decision. 

11 At the centre of the complaints is the dispute over the removal from the respondent’s premises of some property owned by Ms 
Gadenne’s parents.  Clearly this matter caused some tension.  The respondent says unchallenged that the desk was sizeable and 
that they needed the space for Christmas merchandise.  The desk had been on the premises for approximately 10 or 11 months.  
In that sense its removal had become pressing.  Ms Gillespie unwisely and wrongly sent the following text messages to Ms 
Gadenne and received at least one reply on 1 December 2006: 

FR: ASTRYN 

29/11/06 10:17 AM 

 “Can u please remind your father 2 come and collect his property 2day or I’ll organise delivery 2 your house n I’ll take it 
out of your pay and he can pay u back.  It’s takin up rent space.  Thanks n see u soon” 

FR: ASTRYN 

30/11/06 10:55 AM 

“Hi Can u tell ya mother that the cabinet must be removed by 2 pm 2day or I’ll be sendin it 2 your house and u can pay.  
Thanks Chook. 

FR: ASTRYN 

01/12/06 09:35 AM 

“What time is ya mother pickin up HER cabinet?” 

FR: ASTRYN 

01/12/06 09:37 AM 

“Cool thank you!” 

12 The desk was removed from the premises the day after Ms Gadenne resigned.  It is clear from Astryn Gillespie’s evidence that 
she had intended to deduct money from Ms Gadenne’s pay if she had sent the desk back to Ms Gadenne’s parents.  This never 
eventuated.  To threaten the deduction from pay in this matter was clearly wrong.  However, the text messages themselves 
suggest that the matter was resolved by 1 December 2006.  The desk was collected some two days later.  It is not clear to me 
how such a set of events could amount to Ms Gadenne being ‘pushed’ from her employment; bearing in mind also that at one 
time Ms Gillespie was abused over the telephone by Ms Gadenne’s mother and that the issue had been ongoing for some time.  
It is clear from the evidence that up until at least mid-November 2006 Ms Gadenne and Ms Gillespie had been friends at work 
and outside of work.  This situation in my view changed or strained the friendship due to the tension over having the desk 
removed. 

13 I cannot conclude on the basis of Ms Gadenne’s evidence alone that her employer evinced any intention to push her from her 
employment.  For this reason I must dismiss the application for want of jurisdiction as there has been no dismissal or 
constructive dismissal.  However, to assess the evidence further I must say that I prefer the evidence of Ms Gillespie to that of 
Ms Gadenne.  Ms Gadenne’s evidence is exaggerated in my view.  Ms Gadenne maintains that she was forced to accept 
Sunday work with no overtime pay, refused to do so and was thereafter ostracised.  Ms Gillespie denies this and says that Ms 
Gadenne could not work on the relevant Sunday, others did so and were paid.  I prefer Ms Gillespie’s evidence.  Having 
weighed the evidence I am convinced that the dispute was more about the removal of the desk than the non-payment of 
overtime, or any pattern of behaviour by the employer designed to force a resignation from Ms Gadenne. 

14 An issue arose during hearing as to the production of a diary or computer record of daily events.  I did not grant an 
adjournment as Ms Gadenne had every opportunity to give direct evidence on what she says occurred.  In any event, the 
applicant later withdrew the application to adjourn and decided not to seek to present the document. 

15 I would therefore dismiss the application for want of jurisdiction. 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr P Gadenne as agent for the applicant 
Respondent Ms W Gillespie on behalf of the respondent  
 

Order 
HAVING heard Mr P Gadenne on behalf of the applicant and Ms W Gillespie on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Result Application 159 of 2005 dismissed.  Application 160 of 2005 upheld. 
Representation  
Applicants Mr A Guerin appeared on his own behalf in application 159 of 2005 

Ms G Guerin appeared on her own behalf in application 160 of 2005 
Respondent Ms M Madden 
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Reasons for Decision 

1 On 11 February 2005 Andrew Charles Guerin and Gloria Maureen Guerin (“the applicants”) lodged applications pursuant to 
s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) against Nannup River Cottages (“the respondent”) 
claiming that they were unfairly terminated on or about 17 January 2005 and that they were owed benefits under their contracts 
of employment with the respondent.  The respondent denies that the applicants were unfairly terminated and maintains that 
Mr Guerin was never employed by the respondent.  The respondent also disputes that the applicants are due benefits under 
their contracts of employment with the respondent. 

2 At the commencement of the proceedings the applicants sought leave to amend the respondent’s name.  Given the respondent’s 
consent to this course of action and the Commission’s powers under s27(1) of the Act, and having formed the view that it was 
appropriate in the circumstances to grant the amendment, I will issue an order that Nannup River Cottages be deleted as the 
named respondent to these applications and be substituted with Mary Madden and Ross Clarke trading as Nannup River 
Cottages. 

3 As both applications essentially dealt with the same set of facts the parties agreed that both applications be heard together and 
it was the Commission’s view that in the circumstances this course of action was appropriate. 

Background and the Claims 

4 The Nannup River Cottages (“the Cottages”) is set over approximately 100 acres and includes some grape vines and gum trees.  
The Cottages consists of a number of cottages which are let to the public and a manager’s residence.  A number of animals 
including sheep, a donkey, alpacas, chickens and ducks reside on the fenced property. 

5 Prior to Ms Guerin commencing employment with the respondent as the Manager of the Cottages on 28 November 2003 
Ms Guerin managed the Cottages from 2001 onwards and she was on call at the Cottages 24 hours a day seven days a week.  
In the role of manager Ms Guerin undertook administrative duties including bookings for the Cottages, she cleaned the 
Cottages, she did the required laundry and minor gardening duties and she fed and cared for the animals on the property.  
Ms Guerin gave evidence that she undertook these same duties after 28 November 2003 when the respondent purchased the 
Cottages.  Ms Guerin maintains that she worked 50 to 60 hours per week up until 17 January 2005 when she was terminated by 
the respondent and required to leave the Cottages, which she did on 1 February 2005.  Ms Guerin stated at the hearing that she 
understood that the respondent was paying her $1,350 gross per month plus commission on bookings and that she was also 
paid an additional $1,000 per month in return for Mr Guerin undertaking heavy duties at the Cottages for 20 hours per week.  
Mr and Ms Guerin lived rent free in the Manager’s residence at the Cottages and they did not pay for gas or electricity used by 
her and Mr Guerin.  Ms Guerin stated that she did the laundry and ironing for the Cottages in the Manager’s residence. 

6 Ms Guerin is claiming outstanding wages of $1,350 gross and commission of $345.45 due to her for the work she undertook in 
January 2005 for which she was not paid, annual leave entitlements due to her for a period of 14 months of $1,687.50 and $675 
being two weeks’ pay in lieu of notice as Ms Guerin maintains that she was given only two weeks’ notice of her termination.  
Ms Guerin is also claiming six months’ wages as compensation for her unfair dismissal. 

7 Mr Guerin is seeking $1,000 in outstanding wages for January 2005, $1,000 in annual leave entitlements covering the 
13 months that he worked for the respondent plus $500 being two weeks’ pay in lieu of notice.  Mr Guerin is also seeking six 
months’ wages as compensation for his unfair dismissal. 

Applicants’ evidence 

8 When Ms Guerin first commenced working at the Cottages in 2001 on a casual basis her duties at the time included receiving 
guests and the day to day running requirements associated with the Cottages.  Ms Guerin stated that any heavy manual labour 
required to be done at the Cottages was undertaken by her employer, Mr Ray Farrier and this included mowing the extensive 
lawns and maintaining the old buildings and fences at the Cottages.  Ms Guerin stated that she also looked after the animals on 
the property.  Ms Guerin stated that at one point her partner Mr Guerin worked 30 hours per week on an unpaid basis for four 
months at the Cottages to assist in maintaining the property.  Ms Guerin stated that as Mr Guerin found it difficult to find 
additional work in Nannup at this point in time he returned to Perth to take up a full-time position.  Ms Guerin stated that she 
was working at the Cottages when Mr Farrier sold the property to the respondent in late 2003.  Ms Guerin stated that at the 
time Mr Farrier paid her $1,000 nett per month plus 20 per cent commission on all bookings and she stated that under her 
agreement with Mr Farrier she was entitled to three months’ notice of termination as well as four weeks’ paid annual leave.  
Ms Guerin stated that when Mr Farrier sold the business to the respondent she was paid the outstanding annual leave 
entitlements owing to her. 

9 Ms Guerin stated that during a discussion with Mr Farrier that she had at the time the Cottages were being sold to the 
respondent he indicated to her that he had told Ms Madden that two people were needed to maintain and run the property and 
he told her that he had proposed to Ms Madden that both Ms Guerin and Mr Guerin work at the Cottages. 

10 Ms Guerin stated that after the Cottages were sold one of the new owners, Ms Madden, who lived in Marble Bar, rang her to 
discuss staying on as Manager.  Ms Guerin stated that she had several discussions with Ms Madden about her conditions of 
employment.  Ms Guerin stated that after she told Ms Madden that she wanted a formal contract of employment with the 
respondent the following document was faxed to Ms Guerin on 20 November 2003: 
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“CONTRACT OF EMPLOYMENT AND TERMS AND CONDITIONS 

CONTRACT OF EMPLOYMENT AND MANAGERS DUTIES AND RESPONSIBILITIES 

THIS AGREEMENT IS BETWEEN 

   ROSS CLARKE & MARY MADDEN                BEING 

THE OWNERS OF JALBARRAGUP HOMESTEAD–T/A 

NANNUP RIVER COTTAGES–AND 

        GLORIA GUERIN  

(HEREAFTER TO BE KNOWN AS THE MANAGER) 

TERMS AND 

CONDITIONS OF EMPLOYMENT ARE AS FOLLOWS: 

1. THE MANAGER WILL BE EMPLOYED IN A FULL TIME CAPACITY MONDAY TO SUNDAY 

AND COMPLETE A MINIMUM OF 60 HOURS/WEEK 

2. EMPLOYMENT WILL COMMENCE 

FROM …26/11/2003……………… AND 

WILL BE ONGOING. 

3. TERMINATION……..OF EMPLOYMENT CAN BE ACTIONED BY EITHER PARTY AND (sic) 

GIVING ONE MONTHS NOTICE IN WRITING AND WILL BE EFFECTIVE FROM THE DATE OF 

THE ISSUED NOTICE. 

4. REMUNERATION……THE MANAGER WILL BE PAID ONE THOUSAND TWO HUNDRED AND FIFTY 

DOLLARS PER CALENDAR MONTH, IN ADDITION A BONUS WILL BE PAID BASED ON THE FIGURE 

OF 20% OF ACCOMMODATION RECEIPTS AFTER DEDUCTION OF GST AT THE PREVAILING 

RATE THE COMBINED AMOUNT TO BE DEPOSITED INTO THE MANAGERS (sic) NOMINATED 

ACCOUNT WITHIN THE FIRST COUPLE OF WORKING DAYS OF THE FOLLOWING 

MONTH....... REPEAT BOOKINGS WILL ATTRACT AN ADDITIONAL 5% BONUS 

(indistinct) ACCOMMODATION WILL BE PROVIDED TO THE MANAGER 

5. (indistinct) ARE NET AFTER TAXES AND WILL BE SUPPORTED BY A PAY ADVICE 

STATING THE GROSS EARNINGS, TAX PAID AND NET WAGES, THE MONTHLY AMOUN 

 IS INCLUSIVE OF ALL ORDINARY OVERTIME AND LEAVE LOADING 

6. SUPERANNUATION.……WILL BE PROVIDED THROUGH A SUITABLE FUND 

NOMINATED BY THE MANAGER, CONTRIBUTIONS WILL BE IN ACCORDANCE WITH 

APPROPRIATE LEGISLATION CURRENTLY 9%, CONTRIBUTIONS WILL BE PAID QUARTERLY 

IN ARREARS 

7. INSURANCES.……..NANNUP RIVER COTTAGES WILL MAINTAIN 

CURRENT.….PUBLIC LIABILITY INSURANCE; 

WORKERS COMPENSATION COVER; FARM BUILDING AND CONTENTS INSURANCE; AND 

THIRD PARTY VEHICLE INSURANCE.  COPIES OF POLICIES ARE AVAILABLE FOR 

INSPECTION; THE MANAGER IS RESPONSIBLE FOR INSURING THEIR OWN GOODS AND 

CHATTELS AND VEHICLE 

8. LEAVE….. THE MANAGER WILL BE ENTITLED TO THREE WEEKS LEAVE PER 

TWELVE MONTHS SERVICE OR PRO RATA OF,…..TIMES ARE TO BE MUTUALLY 

AGREED BETWEEN BOTH PARTIES 



674                                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                      87 W.A.I.G. 
 

9. DISMISSAL….. ANY SERIOUS OR WILFUL MISCONDUCT CAN WARRANT INSTANT 

DISMISSAL AND WITHOUT INCOME PAYMENT IN LIEU OF NOTICE 

10. AT NO TIME IS THE MANAGER TO CONDUCT OR ALLOW ANY OTHER BUSINESS OR 

TRANSACTION OR ANY EXPENSES INCURRED ON BEHALF OF THOSE BUSINESSES OR 

TRANSACTIONS TO TAKE PLACE AT NANNUP RIVER COTTAGES WITHOUT THE PERMISSION 

OF THE OWNERS. 

11. THE COSTS ASSOCIATED WITH THE BUSINESS PHONE 08 9756 1360 ARE THE 

RESPONSIBILITY OF THE OWNERS, THE SECOND PHONE LINE (08 9756 0464) AND 

ALL COSTS ASSOCIATED WITH THAT LINE ARE THE RESPONSIBILITY OF THE MANAGER 

12. EMERGENCY’S (sic) AND OTHER UNFORSEEN EVENTS ARE TO BE REPORTED TO THE 

OWNERS AS SOON AS POSSIBLE AND CORRECTIVE ACTIONS INITIATED IMMEDIATELY 

BY THE MANAGERS (sic) 

13. THE GRASSED AREAS INCLUDING THE DRIVEWAYS AND DEFINED PATHS, THE 

SHRUBED (sic) AREAS AND VINEYARD, ARE TO BE MAINTAINED TO AN ACCEPTABLE STANDARD 

AND BE AESTHETICALLY PLEASING, IT WOULD BE EXPECTED THAT ALL THESE AREAS 

WOULD BE CUT AT LEAST ONCE PER 14 DAYS. THE FLOWER BEDS ARE TO BE WELL 

KEPT AND WEED FREE..THE MANAGERS (sic) GARDEN IS TO BE MAINTAINED…..IN 

GENERAL TERMS NRC SHOULD BE CONSIDERED VERY PRESENTABLE. 

14. PERSONAL PROTECTIVE EQUIPMENT (PPE) IS SUPPLIED AND IS TO BE WORN 

WHEN REQUIRED TYPICALLY MOWING, SPLITTING WOOD ETC THE MANAGER HAS A SHARED 

RESPONSIBILITY TO INFORM THE OWNERS IF ADDITIONAL PPE IS REQUIRED OR NEEDS 

REPLACING 

15. ALL BOOKINGS ARE TO BE ENTERED INTO A DIARY WHICH DETAIL ALL DETAILS OF 

THE BOOKING, THESE DETAILS INCLUDE NAME…PH NUMBER…NUMBER IN 

PARTY…WHERE STAYING…DATE OF ARRIVAL/DEPARTURE.…HOW PAYING.…AMOUNT 

TAKEN FOR DEPOSIT….BALANCE REMAINING…;; 

16. ALL GUESTS ON ARRIVAL ARE TO BOOK IN OR AS SOON AS REASONABLY 

PRACTICAL;; 

17. ALL MONIES ARE TO BE RECEIPTED AND SHALL BE BANKED WEEKLY, A WEEKLY 

BREAKDOWN OF OCCUPANCY WILL BE FAXED TO THE OWNERS, A BREAKDOWN OF 

OCCUPANCY WHICH SHOWS GUESTS NAME, HOW MANY IN PARTY, DATE 

ARRIVED/DEPARTED, UNIT TAKEN, MONEY RECEIVED, GST COMPONENT AND COMMISSION 

OWING SHALL BE FAXED ON THE LAST DAY OF THE MONTH;; 

18. THE MANAGER IS RESPONSIBLE FOR THE WELFARE OF ALL LIVESTOCK AND TO 

DIRECT (indistinct) ACCORDINGLY;; 

19. THE MANAGER IS NOT TO KEEP ANY ANIMALS (DOMESTIC) OR LIVESTOCK 

WITHOUT THE PERMISSION OF THE OWNERS, IF PERMISSION IS ALLOWED THEN THE 

COST AND RESPONSIBILITY REMAINS WITH THE MANAGER, DOMESTIC CATS ARE NEVER 

TO BE HOMED ON THE PROPERTY;; 

20. THE OWNERS WILL AS FAR AS POSSIBLE PROVIDE EVERY SUPPORT TO THE MANAGER 

DURING THE DAY TO DAY RUNNING OF NANNUP RIVER COTTAGES;; 
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21. THE OWNERS WILL ENSURE THAT APPROPRIATE HEALTH AND SAFETY CRITERIA FOR 

THE RUNNING OF NANNUP RIVER COTTAGES ARE IN DATE AND TO CONFORMITY;; 

22. THESE TERMS AND CONDITIONS AND DUTIES AND RESPONSIBILITIES ARE TO BE 

READ IN CONJUNCTION WITH THE ACCREDITATION AND PROCEDURES DOCUMENTATION 

OF NANNUP RIVER COTTAGES AS SUPPLIED TO THE WA TOURISM ACCREDITATION 

BOARD;; 

23. THE MANAGER MUST PERFORM THE DUTIES AND ACCEPT THOSE RESPONSIBILITIES 

FAITHFULLY AND HONESTLY.  THESE DUTIES CAN BE VARIED DUE TO THE TYPE OF 

BUSINESS BUT IT IS EXPECTED THAT THE MANAGER WILL DO ALL IN THEIR POWER TO 

PROMOTE, DEVELOP AND EXTEND THE BUSINESS AND REPUTATION OF NANNUP RIVER 

COTTAGES;; 

24. THE NATURE OF THE BUSINESS IS QUITE CYCLICAL AND THE HOURS WORKED ARE 

BASED ON TRUST AND ARE SOMEWHAT DICTATED BY OCCUPANCY LEVELS AND LENGTHS OF 

STAY WITH SOME WEEKS BEING BUSIER THEN (sic) OTHERS, ON AVERAGE IT WOULD BE 

EXPECTED THAT THE MANAGER WOULD UNDERTAKE 40 HOURS PER WEEK;; 

25. THE OWNERS WILL SET A SCHEDULE OF CHARGES FOR ALL ACCOMMODATION AND 

THIS WILL BE OBSERVED BY THE MANAGERS (sic), SPECIAL PROMOTIONS OR INDUCEMENTS 

ARE AT THE DISCRETION OF THE OWNERS;; 

26. BOTH PARTIES AGREE THAT IN THE EVENT OF A DISPUTE RELATING TO DUTIES OF 

EITHER PARTY THE MATTER SHOULD BE DISCUSSED IN A FRANK AND POSITIVE WAY 

BEFORE ANY ALTERNATIVE ACTION IS CONSIDERED;; 

27. THE OWNERS AND ANY PEOPLE NOMINATED BY THE OWNERS ARE ENTITLED TO HAVE 

ACCOMMODATION FREE OF CHARGE AND WILL GIVE THE MANAGER AT LEAST ONE WEEK 

PRIOR NOTICE AND WILL ATTEMPT NOT TO INTERFERE WITH PREVIOUS BOOKINGS MADE.” 

(Exhibit A1) 

11 Ms Guerin stated that she had some difficulties with this contract.  Ms Guerin stated that she was unhappy about being given 
one month’s notice of termination instead of three months, she disagreed with having her annual leave reduced to three weeks 
and she had difficulty with a number of the duties specified for her to undertake as she had never previously performed heavy 
duties.  Ms Guerin gave evidence that she raised these concerns with Ms Madden and specifically told Ms Madden that she 
could not do all of the duties required of her.  Ms Guerin gave the following evidence: 

“… the very first conversation with Mary from memory, we introduced ourselves, she told me what - - that she was 
planning on keeping me on. I asked her had - - had Ray [Farrier] talked to her about how much he was paying me? Now, I 
can remember - - I remember that Mary said about the $1000 and I understood that - - I could tell that when Mary and I 
were talking, that she thought it was $1000 and then take out the tax, but Ray actually - - because I explained to Mary that 
Ray gave me $1000 and tax had already been taken out. 

All right. Before we get to that, what was your contractual arrangement with Mr Farrier?---With Mr Farrier, my 
contractual arrangement was I would get $1000 net each month plus I would get 20 per cent commission of all the 
bookings. …  

Now, you’ve mentioned that you had a discussion with Mr Farrier prior to the business being sold about your on-going 
employment. What was the nature of that discussion?---Well, he - - he was quite excited about it, because he said to me 
that he’d - - he’d told Mary that - - that it needed two people to run the place properly, which - - which it does, and - - and 
that we’d be - - we’d be looking at a package, you know, like a package for both my husband and I to work there 
together.” 

(Transcript page 9) 
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12 Ms Guerin gave evidence that she suggested to Ms Madden that Mr Guerin could work for the respondent and undertake some 
of the heavy duties or that a maintenance employee could be employed by the respondent to do these duties.  Ms Guerin stated 
that in response Ms Madden said she would talk to her partner Mr Ross Clarke about this and get back to her.  A few days later 
Ms Madden contacted Ms Guerin and they discussed Mr Guerin working 30 hours per week at the property.  Ms Guerin stated 
that Ms Madden then agreed to Mr Guerin working 20 hours per week at the Cottages and she told Ms Guerin that she was 
happy with him doing additional work elsewhere.  It also was agreed that Ms Guerin would be given one month’s notice at 
termination, four weeks’ annual leave entitlements and that she would undertake her existing roles.  Ms Guerin stated that she 
was pleased with these arrangements. 

13 Ms Guerin gave evidence that when she discussed the possibility of Mr Guerin working for the respondent Ms Madden told 
her that she could not afford to employ two employees and she stated that Ms Madden told her that she would give extra 
money to Ms Guerin for the additional 20 hours to be worked by Mr Guerin and that Ms Guerin could then pay Mr Guerin.  
Ms Madden did not tell Ms Guerin at the time how much Mr Guerin would be paid however Ms Guerin assumed that he would 
be paid the going rate of approximately $15 per hour. 

14 Ms Guerin understood that the respondent agreed to pay her $1,350 gross per month plus 20 per cent commission which was to 
be paid into her account each month.  Ms Guerin stated that as Ms Madden was going overseas soon after the respondent 
purchased the property she told Ms Guerin that she would organise the bank to put money into her account each month for a 
few months and that she would pay the commission owing to Ms Guerin on her return.  Ms Guerin understood that Ms Madden 
would visit the property in January 2004 when she returned from overseas and that her contract with the respondent would be 
finalised at that point however Ms Madden did not visit the Cottages as planned. 

15 Ms Guerin stated that Mr Guerin commenced working on the property in December 2003.  Ms Guerin gave evidence that in 
January 2004 an additional amount of $1,015 was paid into her account within a day of an amount of $1,000 being paid into 
her account.  When Ms Guerin contacted Ms Madden to ask what this payment was for as she was unsure whether it was her 
wages or commission or extra money for Mr Guerin, Ms Guerin stated that Ms Madden snapped at her when she asked her 
about this payment.  Ms Guerin gave evidence that Ms Madden told her as follows: 

“"Well - - well - - well, it's in there. That's your pay. Well, that's what it works out at", or whatever, and then, she - - then 
we - - we said, oh, about the commissions and she said, "Oh, well, you can - - you're - -". What did she say? Words to the 
- - virtually, she was telling me that a cheque would be coming as well for the rest. I can't remember the exact words, but 
that was the - - that was the - - the gist of the whole thing, that money had gone in, "Yes. That's what it works out at and, 
yes, don't worry, there's a cheque coming", …” 

(Transcript page 15) 

16 Ms Guerin stated that each month $1,000 was automatically paid into her account and she stated that she received a cheque 
from the respondent each month which she put into her account.  Ms Guerin understood that the cheque was a nett amount 
after tax was taken out of $1,350 gross she was paid each month plus commission payments and Ms Guerin stated that she 
understood that the $1,000 per month which was paid into her account by the respondent via a direct transfer amounted to a 
payment of $12.50 per hour for the hours of work undertaken by Mr Guerin. 

17 Ms Guerin stated that she was never sure what her wages consisted of as the respondent never gave her a pay slip. 

18 A summary of the monies Ms Guerin received from Ms Madden is at Exhibit A2. 

19 Ms Guerin stated that things went smoothly at the Cottages throughout 2004.  Ms Guerin stated that Ms Madden agreed to 
purchase items required for the running of the property and Ms Guerin stated that she took the costs for these items from the 
takings and gave Ms Madden the receipts.  Ms Guerin stated that Ms Madden was happy with these arrangements. 

20 Ms Guerin stated that at some point early in 2004 Ms Madden contacted Ms Guerin for Mr Guerin’s details to insure him to 
drive the respondent’s vehicle and Ms Guerin stated that Ms Madden requested his name, date of birth and driver’s license 
number. 

21 Ms Guerin stated that she was contacted in early January 2005 by Ms Madden and asked why she had not told her about a 
$1,000 per month overpayment that she had been receiving.  Ms Guerin gave the following evidence: 

“… I was shocked and I was thinking, "Oh my God, has she put money in our account?" I actually said to her that I would 
get back to her and I dragged out our stuff and I couldn't see what she was talking about. The only money that was going 
in there was what I expected to be going in there and when I rang Mary back to talk to her about that - - and - - and she 
said that that was a mistake and she shouldn't have been doing it and I said, "Well - - well, where's Andy's wages?" and 
she said to me, "You have to pay that out of your money" …” 

(Transcript page 21) 

Ms Guerin stated that the only money that was paid into her account was what she expected to receive from Ms Madden.  
Ms Guerin stated that Ms Madden then told her that the payment was a mistake and the $1,000 per month should not have been 
paid to her.  Ms Guerin stated that she had two conversations with Ms Madden about this issue at the time and she stated that 
during one of the discussions Ms Madden threatened to contact local police about what she regarded as a $12,000 debt owing 
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to Ms Madden.  Ms Guerin also gave evidence that in another discussion Ms Madden told her to get a personal loan and pay 
the money back to the respondent or leave the premises. 

22 Ms Guerin stated that on 17 January 2005 she received a facsimile from Ms Madden telling her that her services were no 
longer required and asked her to leave the premises by the evening of 2 February 2005 (Exhibit A3).  In response Ms Guerin 
wrote to Ms Madden on 21 January 2005 as follows (formal parts omitted): 

“We are currently making every endeavour to vacate in the time frame that you have given us.  However 
according to our contract we did agree to 1 months (sic) notice.  We are willing to continue to run the business as usual 
while we stay the extra two weeks. 

If not we ask that you pay for us to be accommodated for that time. 

I am very upset that you terminated me without a reason.  I believe that the business was run as you wanted.  
We worked hard to keep the grounds attractive and be hospitable to the guests while they were here.  I can only assume 
you are angry with me over the wages dispute.  I still maintain that I believed you to be paying the two of us. 

I am sorry that this has happened, as I hoped we could work it out.  I will also be seeking legal advice on the matter.” 

(Exhibit A4) 

23 Ms Guerin stated that at one point Ms Madden threatened to have her arrested and charged with trespass.  Ms Guerin stated 
that she asked Ms Madden for a separation certificate and to be paid the outstanding entitlements owing to her and Ms Guerin 
stated that when she spoke to Ms Madden about these issues she laughed at her and said “you’ve got to be kidding” (see 
Exhibit A5).  Ms Guerin stated that she and Mr Guerin moved out of the property on 1 February 2005 and Ms Guerin stated 
that she was very upset by Ms Madden’s treatment of her. 

24 Ms Guerin gave evidence that leaving the Cottages was difficult for her and Mr Guerin but fortunately friends assisted them to 
move.  Ms Guerin stated that as she was not given a separation certificate it took longer to get money from Centrelink and 
additionally her financial situation was difficult as she was not paid for the work she and Mr Guerin did at the Cottages in 
January 2005.  Ms Guerin stated that she and Mr Guerin left the Cottages in a perfect condition and took photos to confirm 
this.  Ms Guerin stated that they relied a relative for financial assistance at one stage and even though they had a house to move 
into it was unfinished and had no plumbing or electricity. 

25 Ms Guerin stated that in February 2005 local police officers contacted her and Mr Guerin and asked them to come to the police 
station.  Ms Guerin stated that when they went there they were given a long list of items which Ms Madden had accused them 
of stealing from the Cottages.  Ms Guerin stated that some of the items were in the photos of the Cottages that they had taken 
when they left the property and some of the items had been taken by the previous owners.  Ms Guerin stated that three small 
items - a remote control, a step ladder and a tea towel were taken by them by mistake and that when they realised this these 
items were quickly returned.  Ms Guerin stated that no charges were laid against them and she stated that being investigated by 
the police was humiliating as Nannup is a small town. 

26 Ms Guerin stated that as a result of the way she was treated by Ms Madden she became depressed and had to seek medical 
assistance (Exhibit A6).  Ms Guerin stated that even though she looked for work in March 2005 it was difficult for her to 
obtain alternative employment because she felt that people would be thinking that she was not a good or honest person because 
of what had happened at the Cottages.  Ms Guerin stated that she did her best to apply for jobs but there were not many around 
and she stated that she was not emotionally strong enough to work.  Ms Guerin stated that she worked in a café in late 2005 for 
a couple of weeks and Ms Guerin stated that she undertook one month’s work at a winery in April 2006 and started working 
regularly there in July 2006.  Ms Guerin is currently working at the winery two days a week earning $170 per week. 

27 Under cross-examination Ms Guerin stated that there were approximately five acres around the homestead and other buildings 
at the Cottages which required mowing and Ms Guerin denied that she and Mr Guerin came ‘as a package deal’.  Ms Guerin 
agreed that Ms Madden asked her for her superannuation and tax file numbers and that she did not ask for Mr Guerin’s 
superannuation and tax file numbers.  Ms Guerin also agreed that Ms Madden asked Ms Guerin to pay Mr Guerin out of her 
wages.  It was put to Ms Guerin that if she had intended to pay Mr Guerin $1000 each month that it would have been included 
in the cheque sent each month to Ms Guerin instead of being paid by direct deposit into her account.  In reply Ms Guerin 
confirmed that Ms Madden sent her a cheque for her wages and commission each month and Ms Guerin stated that she 
understood that the additional $1,000 she received each month paid into her bank account was for Mr Guerin and that she was 
unsure exactly what Ms Madden was paying her because she never received a payslip.  Ms Guerin accepted that she did not 
have an agreement with the respondent that she was to be paid $2,350 per month and Ms Guerin insisted that she did not work 
elsewhere whilst she was employed by the respondent but she did say that she helped a friend who was cleaning when she was 
sick but that she was never paid for this work. 

28 Mr Guerin stated that before and after Mr Farrier sold the Cottages to the respondent he travelled from Perth on weekends to 
assist Ms Guerin.  Mr Guerin stated that he was told by Ms Guerin that discussions had taken place between Ms Madden and 
Ms Guerin about him working at the property and Mr Guerin understood that Ms Guerin had an agreement with Ms Madden 
that she would be paid for him to work twenty hours per week.  Mr Guerin stated that he was happy with this arrangement as 
he could run his handyperson business in Nannup at the same time.  Mr Guerin stated that he gave notice from a good job in 
Perth at the end of 2003 in order to work with the respondent at the Cottages (Exhibit A8). 
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29 Mr Guerin stated that he undertook a range of duties with the respondent between November 2003 and January 2005.  These 
duties included assisting Ms Guerin, mowing lawns using a ride on mower which he serviced, maintaining the lawns and the 
water pump, organising a plumber when necessary, feeding the animals, repairing fences and gates and pruning grape vines.  
Mr Guerin tabled a number of statements from local business owners in the Nannup area confirming some of the duties he 
undertook using the respondent’s utility (Exhibit A7).  Mr Guerin stated that he did a rubbish run every weekend, he chopped 
wood for the fires and cleaned the barbeques.  Mr Guerin stated that the amount of hours that he worked each week varied but 
he worked approximately 30 hours per week.  Mr Guerin stated that he was available 24 hours per day 7 days per week to work 
for the respondent. 

30 Mr Guerin stated that when Mr Clarke visited the Cottages in June or July 2004 he asked Mr Guerin how many hours 
Ms Madden was paying him for and he said 20 hours.  Mr Clarke then asked Mr Guerin to finish off and maintain the jetties on 
the lake and he agreed to do so.  Mr Guerin stated that Mr Clarke told him he was happy with the way the property was being 
managed. 

31 Mr Guerin understood that in January 2005 Ms Guerin was told by Ms Madden that she had been overpaying her $1,000 per 
month.  Mr Guerin stated that he was puzzled by this claim as he understood that both he and Ms Guerin were being paid 
wages by the respondent given his discussion with Mr Clarke in June or July 2004. 

32 Mr Guerin stated that both he and Ms Guerin worked as normal up to the end of January 2005 as guests were in residence at 
the Cottages during January and both he and Ms Guerin did not want to inconvenience them.  Mr Guerin stated that he made 
sure that the grounds were neat and clean when he and Ms Guerin left the Cottages and he stated that he finished off 
outstanding work required on one of the jetties. 

33 Mr Guerin stated that he had no contractual arrangement with the respondent, only a verbal agreement and that he did not 
believe he was entitled to be paid annual leave for this reason but he maintained that he was due two weeks’ pay in lieu of 
notice because he was told on 17 January 2005 to finish up on 2 February 2005. 

34 Mr Guerin stated that police officers approached him around the first week of February 2005 about items missing from the 
Cottages and after he and Ms Guerin visited the police station they indicated where a number of the items were at the Cottages 
and returned some items back to the property which he stated were taken in error.  Mr Guerin maintained that the removal of a 
ladder from the property was a mistake made by a friend who was assisting him when he left the property and that he had 
removed it as he thought it belonged to Mr Guerin. 

35 Mr Guerin stated that Ms Guerin experienced difficulties obtaining Centrelink payments after January 2005 because 
Ms Madden refused to send her a separation certificate however he received a subsidy payment which commenced around mid 
March 2005.  Mr Guerin stated that he continued working in his handyperson business after February 2005 and Mr Guerin 
stated that he undertook odd jobs until around April 2005 when he became employed as a maintenance handyperson and plant 
operator with the Nannup Shire earning approximately $1,500 per fortnight gross. 

36 Under cross-examination Mr Guerin confirmed that Ms Madden did not speak to him about employing him nor did she ask 
him for his tax file number or discuss paying superannuation on his behalf.  Mr Guerin confirmed that he was building his own 
home whilst living at the Cottages and Mr Guerin stated that the time he spent working on his transportable home did not 
interfere with his work on the property. 

Respondent’s evidence 

37 Ms Madden gave evidence by video link as she currently lives in Marble Bar and was unable to attend the hearing in person.  
Ms Madden stated that when she became the owner of the Cottages she understood that Mr Guerin would live in Nannup with 
Ms Guerin. 

38 Ms Madden stated that the respondent took over the ownership of the Cottages in November 2003 and that prior to this date 
she spoke to Mr Farrier who confirmed Ms Guerin’s employment conditions in an e-mail sent to her on 25 October 2003.  The 
relevant parts of this e-mail are as follows: 

“Gloria has already indicated she wants to stay on, it was never our intention only to have Gloria there and Andy did 
come down after about 3 months then went back to Perth after about 4 months.  It really does need 2 people running the 
place, well that’s (sic) my view.  Our plan was Gloria work 30 hours/week and Andy 10 hours/week, this then allowed 
Andy time to go out and find additional work which he couldn’t find at the time. 

They have indicated to me that they want to both be down there working, the issue is to bundle up a package which you 
and they both like. 

Basically our agreement is that we pay them $1000/month regardless of anything, as an incentive we also agreed to pay 
them a commission of 20 per cent of all bookings after GST had been deducted, if they got repeat bookings then they 
received (sic) 25 %, this is people who have never stayed there before and not the people we have had stay time after 
time..(sic) They (Gloria [sic]) also made additional money by doing breakfasts at $10/head, Jen used to do ok with it 
when she was running the place her breakfasts were much sought after..(sic)They also live in a rather large farmhouse 
rent free, and they neither pay for gas or electricity, we also allowed them to use the farm ute for trips into town etc,. (sic) 
You have to empty your own bins and collect your own gas bottles so there was some minor justification in letting Gloria 
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use it, but the ute is really only good for the farm.  Then there are the perks and lurks which are impossible to police 
which you will both know better then (sic) Jen or myself, but I,m (sic) sure you can see how opportunities present 
themselves.…….I know when you add the money side of it up it’s not much particularly if you have a slow month but as 
a package I didn’t think it too bad, certainly if the numbers go up to former levels she would be getting around 2k / month 
plus all the perks. 

One time Gloria suggested we pay them $1500/month and no commission, I prefered (sic) the incentive scheme, but look 
you may feel that you prefer to discuss your own package with them, we also agreed to give each other 3 monthes (sic) 
notice of termination, on (sic) hindsight I would reduce that to 1 month..(sic) If you want to run ideas by either of us thats 
(sic) fine, or you may prefer to deal only with Gloria and Andy thats (sic) also fine we are only offering to help.” 

(Exhibit R1) 

39 Ms Madden said that in November 2003 she had a discussion with Ms Guerin and she told Ms Guerin that she would maintain 
the existing agreement that she had with Mr Farrier as she was going overseas just after the Cottages were purchased and 
Ms Madden told Ms Guerin that she would continue to pay here the same rate that Mr Farrier paid her, being $1,000 nett a 
month, however Ms Guerin told her that Mr Guerin was coming to live in Nannup and that they would need to be paid more 
money than this.  Ms Madden stated that she then told Ms Guerin that she would pay her $1,350 a month gross less tax, which 
she maintained was $250 more than Mr Farrier paid her, plus 20 per cent commission on all bookings and 25 per cent on repeat 
bookings.  Ms Madden gave evidence that she spoke to Ms Guerin about employing her for 20 hours per week and Mr Guerin 
for 20 hours per week however she gave evidence that Ms Guerin said she preferred that the respondent only employ 
Ms Guerin.  As a result of these discussions Ms Madden understood that Mr Guerin would stay at the Cottages, where both he 
and Ms Guerin had free electricity and gas, and assist Ms Guerin with any work that she could not do. 

40 Ms Madden stated that Ms Guerin was the respondent’s only employee working at the Cottages and Ms Madden stated that she 
never spoke to Mr Guerin about employing him. 

41 Ms Madden stated that the people managing the Cottages after the applicants left are paid $1,350 a month for both of them to 
work at the Cottages and they each worked 20 hours per week.  Ms Madden maintained that as Mr Farrier had only paid 
$1,000 per month to Ms Guerin it did not make sense that she would pay the applicants an extra $1,000 per month. 

42 Ms Madden claimed that the new managers at the Cottages stated that the property was in a poor condition when Mr and 
Ms Guerin left. 

43 Ms Madden stated that around December 2003 she told Ms Guerin that she would pay $1,000 by direct debit into her account 
for her wages in December 2003 and January 2004 as she was going away overseas and that she would pay her the commission 
due to her when she returned and Ms Madden understood that when she returned she cancelled this direct debit.  Ms Madden 
stated that she had a lot of direct debits paid from her bank account as there are no banking facilities in Marble Bar and 
Ms Madden stated that it was not until January 2005 when her accountant raised the issue of the direct debit payment of $1,000 
being paid to Ms Guerin as well as a cheque being sent to her that Ms Madden realised that this payment had not been 
cancelled by the bank.  When Ms Madden telephoned Ms Guerin about this payment Ms Madden gave evidence that 
Ms Guerin said she thought the respondent was being over generous and that she would call her back in a couple of days.  
Ms Madden stated that when Ms Guerin contacted her two days later she told Ms Madden that the $1,000 per month 
constituted wages for Mr Guerin.  Ms Madden then told Ms Guerin that she wanted the $12,000 overpayment repaid and she 
asked her to get a personal loan to do so or Ms Guerin could pay it back in instalments.  Ms Madden stated that Ms Guerin 
refused to pay the money back as she said they could not afford it and she claimed that the money covered Mr Guerin’s wages.  
Ms Madden stated that she spoke to Ms Guerin several times about the over payment and she stated that as the respondent felt 
it no longer trusted Ms Guerin and Mr Guerin to manage the Cottages because of the $12,000 debt, she gave Mr  and 
Ms Guerin two weeks verbal and written notice to leave the premises. 

44 Ms Madden stated that as she was unable to obtain a manager for the Cottages straight away she drove to Nannup from Marble 
Bar.  Ms Madden stated that even though she had asked Ms Guerin to leave the Cottages’ keys at the local police station she 
did not do so however she found out later that Ms Guerin had sent a facsimile advising that the keys were on the property.  
Ms Madden stated that the previous owner had given her an inventory of items on the property and she stated that when she 
checked this list she found that several items were missing from the property and as she did not have a contact number for the 
applicants she sought the assistance of the local police to contact the applicants to locate the items.  Ms Madden stated that 
Ms Guerin did not tell her that four sheep had died and Ms Madden stated she understood that both applicants were 
undertaking work for other employers whilst working for the respondent.  Ms Madden stated that she laughed when Ms Guerin 
asked her for a separation certificate for Mr Guerin as he was not an employee and she stated that she could not obtain a 
separation certificate for Ms Guerin in Marble Bar because of the lack of facilities in the town. 

45 Under cross-examination Ms Madden stated that she presumed that Mr Guerin helped Ms Guerin to undertake the heavy duties 
at the Cottages and that he assisted Ms Guerin.  Ms Madden stated that she understood that Ms Guerin was to be the sole 
employee as this was the arrangement Ms Guerin had made with her.  Ms Madden stated that as she had never paid any 
employee a nett amount she had presumed, until she spoke to Ms Guerin, that the $1,000 amount mentioned by Mr Farrier in 
his email meant that he was paying Ms Guerin this as a gross amount.  Ms Madden stated that she offered to give Ms Guerin a 
pay slip but she told her she did not want one and Ms Madden stated that Ms Guerin never asked her for a pay slip during the 
12 months she worked for the respondent for either herself or Mr Guerin.  Ms Madden stated that she understood that 
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Ms Guerin was to work 40 hours per week and that if Mr Guerin wanted to work 10 of these hours per week he could do so 
and that it was up to the applicants to work this out.  Ms Madden reiterated that she spoke to Ms Guerin about employing both 
of the applicants for 20 hours per week and about obtaining Mr Guerin and Ms Guerin’s tax file numbers but she stated that 
Ms Guerin did not want this arrangement. 

46 In re-examination Ms Madden stated that if Ms Guerin was so concerned about receiving a payslip she could have contacted 
her but she did not do so. 

Applicants’ submissions 

47 The applicants submit that they were both unfairly terminated even though they were doing a good job on the property 
managing the Cottages, maintaining the property and working 50 to 60 hours per week. 

48 Ms Guerin maintains that it was unfair to be terminated over a dispute about her wages which she endeavoured to sort out with 
Ms Madden and Ms Guerin maintains that she is due the amounts she is claiming under her contract of employment with the 
respondent. 

49 Mr Guerin maintains that he was unfairly dismissed when Ms Madden told him to leave the Cottages in January 2005.  
Mr Guerin maintains that he gave up a good job to work with the respondent and he claims that he worked 20 hours per week 
as arranged between Ms Guerin and Ms Madden and Mr Guerin stated that he undertook the duties required of him and 
Mr Guerin claims that his discussion with Mr Clarke in June or July 2004 was a discussion that an employer would have with 
an employee. 

Respondent’s submissions 

50 The respondent denies that Mr Guerin was an employee. 

51 The respondent maintains that Ms Guerin was employed for 40 hours per week and she was given the required two weeks’ 
notice therefore she was not unfairly dismissed and that she is not owed any outstanding benefits under her contract as any 
wages owed was used to off-set the $12,000 that Ms Guerin owes the respondent.  The respondent maintains that it was 
inappropriate to continue to employ Ms Guerin as the respondent could no longer trust her given that she owes the respondent 
$12,000.  The respondent also maintains that 40 hours per week was ample to manage the Cottages. 

Findings and conclusions 

Credibility 

52 I listened carefully to the evidence given by each witness in these proceedings and closely observed each witness.  In my view 
both Ms Guerin and Mr Guerin gave their evidence honestly and to the best of their recollection and I find that they gave their 
evidence in a clear and forthright manner.  I also find that they both had a good recollection of relevant events, that their 
evidence was supported by documentation tendered at the hearing and in my view some of their evidence was in accord with 
parts of the evidence given by Ms Madden.  I therefore have no hesitation accepting the evidence that they gave in these 
proceedings. 

53 I do not have the same confidence in the evidence given by Ms Madden.  I was concerned about the veracity of Ms Madden’s 
evidence as a whole and it is my view that Ms Madden was unconvincing at times when giving her evidence.  Furthermore, I 
find that some of Ms Madden’s evidence was inconsistent with written documentation tendered during the proceedings.  For 
example, Ms Madden gave evidence that after discussing the duties required to be undertaken at the Cottages with Ms Guerin 
she understood that she had an agreement with Ms Guerin that she would work 40 hours per week and she stated that 
Ms Guerin was told that Mr Guerin could work 10 of these hours.  Implicit in Ms Madden’s comment is that Ms Guerin could 
well have been expected to undertake all of the duties detailed in the contract sent to Ms Guerin including heavy duties such as 
mowing and fence maintenance to keep the animals in, which were duties that Ms Guerin had not previously undertaken and 
was unable to undertake.  Additionally, the contract faxed to Ms Guerin on 20 November 2003 refers to Ms Guerin working a 
minimum of 60 hours per week Monday through to Sunday which contrasts with Ms Madden’s evidence that she understood 
that Ms Guerin would work 40 hours per week.  Ms Madden gave evidence that when Ms Guerin asked for more money to 
compensate Mr Guerin for undertaking heavy duties required to be undertaken at the Cottages Ms Madden advised Ms Guerin 
that she would be paying “him” (sic) $1,350 a month which was $250 more than what Mr Farrier was paying Ms Guerin.  
However, when reviewing the wages and commission paid to Ms Guerin by the respondent each month by cheque it is clear 
that Ms Guerin was being paid approximately $1,000 nett plus commission which was the same amount that Mr Farrier had 
been paying to Ms Guerin (see Exhibit A2).  In my view Ms Madden’s claim that she did not give Ms Guerin a pay slip 
because she did not ask for one was self-serving and was in my view an attempt by Ms Madden to deflect the uncertainty about 
the amount of the wages being paid to Ms Guerin on to Ms Guerin when the necessity to provide a pay slip to an employee was 
clearly Ms Madden’s responsibility (see Workplace Relations Regulations 2006).  Given that I have confidence in the evidence 
given by the applicants and little confidence in the evidence given by Ms Madden where there is any conflict in the evidence I 
prefer the evidence given by the applicants. 

54 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicants as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
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WAIG 385.  The onus is on the applicants to establish that the dismissal was, in all the circumstances, unfair.  Whether the 
right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the 
applicants as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of 
the Act may still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment 
contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v 
Mouritz (1991) 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), 
Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one element that 
needs to be considered when determining whether a dismissal was harsh or unjust. 

55 I will deal firstly with Ms Guerin’s application. 

Was Ms Guerin unfairly dismissed? 

56 After considering the evidence given in these proceedings and when taking into account my views on witness credit I conclude 
that Ms Guerin was unfairly terminated.  In reaching this view I find that Ms Madden did not have a valid reason for issuing 
the ultimatum to Ms Guerin that she pay Ms Madden $12,000 or cease employment with the respondent.  I also find that 
Ms Guerin was denied procedural fairness given the manner of her termination by the respondent. 

57 Paragraph 5 sets out the background to Ms Guerin’s employment with the respondent. 

58 There was no dispute and I find that Ms Guerin commenced employment with the respondent as Manager of the Cottages on or 
about 28 November 2003 and I accept that the duties she undertook in this role were those detailed in paragraph 5 of this 
decision.  I also accept that these were the duties that she undertook when she was employed by the previous owner of the 
Cottages, Mr Farrier.  I note that when Ms Guerin was employed by Mr Farrier she did not undertake any of the heavy manual 
labour required to be done at the Cottages such as mowing the extensive lawns and maintaining the fences as these duties were 
completed by Mr Farrier.  I accept Ms Guerin’s evidence and I find that she was available to work at the Cottages 24 hours a 
day, seven days a week, I accept Ms Guerin’s evidence that she worked approximately 50 to 60 hours per week on average 
fulfilling the requirements of her role and I find that she undertook her role as Manager of the Cottages in a diligent, thorough 
and professional manner.  I also do not doubt Ms Guerin’s evidence that the Cottages and surrounding property as well as the 
guests were well cared for by herself and Mr Guerin. 

59 I find that from December 2003 to January 2005 that Mr Guerin also worked in a diligent and professional manner at the 
Cottages.  I find on the evidence that Mr Guerin assisted Ms Guerin with administrative duties, he undertook a range of heavy 
manual work including maintenance duties and mowing and I accept that Mr Guerin also took on other duties such as paying 
accounts, purchasing feed and hardware and collecting gas bottles and stores as confirmed by statements from local business 
people in the Nannup area.  I accept Mr Guerin’s evidence that he worked approximately 30 hours per week at the Cottages 
and that he was available to work at the Cottages 24 hours per day seven days a week.  I also accept Mr Guerin’s evidence that 
he understood from Ms Guerin that $1,000 per month was being paid into Ms Guerin’s account by the respondent in return for 
undertaking these duties.  I accept Mr Guerin’s evidence that one of the owners of the Cottages, Mr Clarke visited the Cottages 
in June or July 2004 and asked Mr Guerin to finish off the jetties on the property, which Mr Guerin agreed to do, and at the 
time Mr Guerin told Mr Clarke that he was being paid by the respondent to work approximately 20 hours per week. 

60 I find that the terms and conditions of Ms Guerin’s employment with the respondent and the duties to be undertaken by 
Ms Guerin were agreed between Ms Guerin and Ms Madden in late November 2003.  I find that after telephone discussions 
between Ms Guerin and Ms Madden around this time they agreed that Ms Guerin would remain undertaking the same duties 
that she undertook at the Cottages when she worked for Mr Farrier and I find that after Ms Guerin complained about some of 
the conditions contained in the contract faxed to Ms Guerin on 20 November 2003 Ms Madden also agreed that Ms Guerin 
would be entitled to four weeks’ annual leave and one month’s notice of termination.  I find that as part of the arrangement 
between Ms Guerin and the respondent it was also agreed that Mr Guerin and Ms Guerin would be accommodated at the 
Cottages and given their electricity and gas free of charge as Ms Guerin and Mr Guerin were required to be available at the 
Cottages 24 hours a day, 7 days a week.  I accept Ms Guerin’s evidence and I find that when she discussed the quantum of the 
wages paid to her by Mr Farrier with Ms Madden that Ms Madden initially understood that Ms Guerin was being paid $1,000 
gross per month by Mr Farrier plus commission.  I find that Ms Guerin clarified Ms Madden’s misunderstanding in this regard 
and told Ms Madden at the time that the monthly wages of $1,000 which was paid to her was a nett amount.  I accept 
Ms Guerin’s evidence and I find that during her discussions with Ms Madden at the time that she reached an agreement with 
her that she would be paid more than what she was paid by Mr Farrier in return for Mr Guerin undertaking a range of heavy 
duties at the Cottages and I find that Ms Madden told Ms Guerin that she would pay additional wages to Ms Guerin in return 
for Mr Guerin working at the Cottages as Ms Madden did not want to fund the cost of employing another person.  Based on 
Ms Guerin’s evidence I reject Ms Madden’s evidence that she had an agreement with Ms Guerin that both Mr and Ms Guerin 
would work a total of 40 hours each week at the Cottages and they would work out the breakdown of these hours between 
themselves.  In reaching this view I take into account Ms Guerin’s evidence that she worked at least 40 hours per week at the 
Cottages and Mr Guerin’s evidence that he worked at least 20 hours per week at the Cottages and Mr Guerin’s uncontested 
evidence that when Mr Clarke visited the Cottages in 2004 he told him that Ms Madden had agreed to Mr Guerin working 
approximately 20 hours per week at the Cottages.  I find that both Ms and Mr Guerin continued to undertake their normal 
duties at the Cottages throughout 2004 for at least 40 hours and 20 hours per week respectively on the basis that they were 
being paid to undertake these duties and hours as agreed with Ms Madden and I find that Ms Guerin understood that 
Ms Madden would visit the Cottages in early 2004 to confirm her wages and working conditions in writing however this did 
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not eventuate even though Ms Guerin was keen to formalise her arrangements with the respondent in a written document.  I 
find that on the basis of the arrangement Ms Guerin had with Ms Madden about an additional payment being made to her in 
return for Mr Guerin completing the heave maintenance work at the Cottages that Mr Guerin resigned from a full time job in 
Perth and relocated to Nannup and I accept that Ms Madden told Ms Guerin she had no difficulty with Mr Guerin undertaking 
other work in addition to his work at the Cottages 

61 It was not in dispute and I find that $1,000 was deposited monthly into Ms Guerin’s account by the respondent from December 
2003 onwards until December 2004 and that additionally Ms Guerin was sent a cheque each month equating to approximately 
$1,000 nett plus commission.  I find on the evidence that Ms Guerin had a genuine belief that the $1,000 payment transferred 
monthly into her account constituted the additional wages that Ms Madden indicated would be paid to Ms Guerin in return for 
the work undertaken by Mr Guerin at the Cottages and that the nett amount plus commission that she received from 
Ms Madden by cheque represented the same monthly payment that she had received under her arrangement with Mr Farrier, 
which Ms Madden had agreed to pay her (see Ms Guerin’s bank account deposits detailed in Exhibit A2).  Furthermore, it was 
not disputed and I find that when Ms Guerin contacted Ms Madden in February 2004 to clarify the nature of two payments 
being made to Ms Guerin each month Ms Madden told Ms Guerin that she was being paid what she was entitled to and on this 
basis Ms Guerin and Mr Guerin understood that the payments being given to Ms Guerin by the respondent, both by cheque and 
direct transfer into Ms Guerin’s account, was in payment for the hours worked by both Ms Guerin and Mr Guerin at the 
Cottages (see transcript page 15). 

62 I find that throughout 2004 the respondent did not raise any performance issues with Mr and Ms Guerin or that any concerns 
about the running of the Cottages were raised by the respondent with them and I accept that Ms Guerin and Mr Guerin worked 
without incident at the Cottages undertaking their normal duties and hours of work over seven days each week. 

63 I find that in early January 2005 Ms Madden contacted Ms Guerin about what she claimed to be a $1,000 per month 
overpayment that was being transferred into Ms Guerin’s bank account and I find that after Ms Madden contacted Ms Guerin 
about this issue Ms Guerin then responded to Ms Madden and told her that she understood that this monthly payment was for 
the work Mr Guerin had been undertaking at the Cottages.  I accept that as Ms Madden disputed that the $1,000 monthly 
payment was a payment for hours of work undertaken by Mr Guerin at the Cottages she then told Ms Guerin that she had to 
repay the respondent $12,000 or leave the Cottages which effectively meant that Ms Guerin was being terminated if she 
refused to pay Ms Madden $12,000.  After Ms Guerin indicated to Ms Madden that she did not believe that she owed $12,000 
to her, Ms Madden then faxed Ms Guerin on 17 January 2005 telling her that her services were no longer required and 
Ms Guerin was advised that she was required to leave the Cottages by 2 February 2005.  Ms Guerin then responded by 
facsimile on 21 January 2005 seeking the four weeks’ notice of termination that had been agreed between her and Ms Madden 
when the respondent took over the Cottages however, notwithstanding this request Mr and Ms Guerin ceased working at the 
Cottages and left the premises on 1 February 2005 because Ms Madden threatened Ms Guerin that she would be charged with 
trespass if she remained on the premises (see Exhibit A4). 

64 It was not in dispute and I find that Ms Madden did not pay any wages or commission to Ms Guerin for the work she and 
Mr Guerin completed at the Cottages during January 2005 and Ms Guerin was not paid the annual leave entitlements due to her 
when she was terminated. 

65 I find that Ms Madden unfairly terminated Ms Guerin when she required Ms Guerin to pay her $12,000 or cease employment 
with the respondent.  I have reached this conclusion on the basis that I find that the confusion surrounding the $12,000 
payment that Ms Madden claims had been paid to Ms Guerin in error in 2004 was a problem that was of Ms Madden’s own 
making and was not in anyway due to any action or omission on the part of Mr and Ms Guerin.  I find that it was open for 
Ms Guerin to believe that the $1,000 paid directly into her account each month by the respondent in addition to a cheque sent 
to her for her wages and commission each month represented a payment being made to her in return for the 20 hours per week 
worked by Mr Guerin and that this payment was in accord with the discussions she had with Ms Madden in November 2003.  I 
accept that throughout Ms Guerin’s employment with the respondent that she had a genuine and plausible belief that this 
represented the arrangement she had with Ms Madden and I accept that this understanding was in accord with Ms Guerin’s 
conversation with Ms Madden when she specifically sought to confirm the nature of this payment in a telephone conversation 
with Ms Madden soon after Ms Madden began paying $1000 per month into Ms Guerin’s account in addition to her monthly 
wages and commission cheque because during this conversation Ms Guerin was firmly told by Ms Madden that these amounts 
constituted what was being paid to her. 

66 As I have doubts about Ms Madden’s evidence I reject her claim that she told Ms Guerin that both Ms Guerin and Mr Guerin 
were expected to work 40 hours per week to complete all of the necessary work at the Cottages and that in return Mr and 
Ms Guerin would be paid $1,350 per month gross plus 20 per cent commission on all bookings and 25 per cent on repeat 
bookings.  Even though this may be the arrangement that Ms Madden has with the couple working at the Cottages after the 
applicants left I accept Ms Guerin’s evidence that she had an understanding that the respondent would be paying her an amount 
over and above the amount that she had negotiated with Ms Madden in return for the work to be undertaken by Mr Guerin and 
that no set amount was agreed between Ms Madden and Ms Guerin at the time this agreement was reached.  I note that 
Ms Madden also gave evidence that Ms Guerin would be paid more than she was previously paid for the duties undertaken by 
Mr Guerin. 
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67 When reviewing the wages paid to Ms Guerin during 2004 however it is clear that there was no increase to the monthly rate of 
pay given to Ms Guerin after she ceased employment with Mr Farrier (see Exhibit A2) and there was no additional evidence 
presented to the Commission by the respondent, apart from the evidence of Ms Madden whose evidence in my view lacked 
credibility, confirming that the respondent erroneously paid $1,000 each month to Ms Guerin.  Even if these monthly payments 
were made in error, which on the evidence before me I do not concede, it is my view that any confusion surrounding this was 
of Ms Madden’s own making.  Ms Madden did not provide Ms Guerin with any pay slips so that any issues about Ms Guerin’s 
rate of pay could have been clarified after Ms Guerin commenced employment with the respondent and Ms Madden did not 
keep the time and wage records required of her for Ms Guerin as detailed in the Minimum Conditions of Employment Act 1993.  
I also note in passing that the annual wage paid to Ms Guerin by the respondent ($21,530 gross) is less than the minimum adult 
rate of pay payable at the time pursuant to the Minimum Conditions of Employment Act 1993.  I therefore find that Ms Guerin 
was treated unfairly by the respondent when Ms Madden required Ms Guerin to repay her $12,000 in order to retain her 
employment with the respondent. 

68 I find that in addition to Ms Madden terminating Ms Guerin unfairly that Ms Madden treated Ms Guerin unlawfully by giving 
her insufficient notice of her termination.  Ms Guerin had an agreement under her contract of employment with the respondent 
that she be given four weeks’ notice of termination which she was not afforded as Ms Guerin was notified on 17 January 2005 
by facsimile that she had two weeks to vacate the Cottages and cease employment with the respondent.  I also find that 
Ms Madden treated Ms Guerin in an unnecessary and high handed manner at the time she terminated Ms Guerin as it was not 
disputed that prior to Mr and Ms Guerin leaving the Cottages Ms Madden threatened to have Ms Guerin charged with trespass 
if she remained at the Cottages after 2 February 2005. 

69 I find that Ms Guerin was denied natural justice as well as procedural fairness given the manner of her termination.  In my 
view Ms Madden did not give Ms Guerin an adequate opportunity to work through the disagreement and possible 
misunderstanding between Ms Guerin and Ms Madden about the monthly $1,000 payments as Ms Madden had a fixed view 
that Ms Guerin had been overpaid $12,000 and that Ms Guerin therefore owed her $12,000.  Furthermore, Ms Guerin was not 
warned by Ms Madden that her employment with the respondent was at risk prior to being told to leave the Cottages if she did 
not pay Ms Madden $12,000. 

70 In all of the circumstances, I therefore find that Ms Guerin was unfairly terminated as she was not given a fair go all round. 

71 I am satisfied on the evidence that the working relationship between Ms Guerin and the respondent has broken down such that 
an order for re-instatement or re-employment would be impracticable. 

72 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence, I 
am satisfied that Ms Guerin took reasonable steps to mitigate her loss and that when her health recovered she obtained regular 
employment earning $170 per week in July 2006.  I am also satisfied that Ms Guerin’s poor health after her termination was 
related to Ms Madden’s treatment of Ms Guerin at the time of her termination and in the period immediately after her 
termination and I find that this limited Ms Guerin’s ability to obtain suitable employment. 

73 I find that Ms Guerin would have had an ongoing expectation of work with the respondent for at least one year if she had not 
been unfairly terminated by Ms Madden as I am of the view that Ms Guerin carried out her work with the respondent in a 
professional manner and that she was successful in her role. 

74 Having regard to all of the circumstances of the case I therefore find that Ms Guerin should be paid compensation of 12 
months’ remuneration being $21,531 gross as compensation for her unfair termination (12 months x $1,350 gross = $16,200 
plus $5,331 gross being the amount of commission paid during 2004 as indicative of average commission earned).  As s23A of 
the Act limits compensation to a maximum of six months’ remuneration I will reduce the amount by half and order that she be 
paid $10,765.50 gross as compensation for her unfair dismissal. 

Injury 

75 The notion of injury must be treated with some caution.  In AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG 
2849 Coleman CC and Smith C observed at 2862: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends ‘all manner of wrongs’ including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).” 

76 It is clear that Ms Guerin was devastated by her dismissal and callous manner Ms Madden displayed towards Ms Guerin both 
during and after her termination.  I accept that Ms Madden’s actions towards Ms Guerin whilst effecting her termination and in 
the aftermath had a deleterious impact on Ms Guerin.  I accept Ms Guerin’s evidence that she was very upset about the way in 
which she was treated by Ms Madden and I also accept Ms Guerin’s evidence that because of the way in which she was treated 
by Ms Madden and because both she and Mr Guerin had to relocate their home at short notice she became depressed and had 
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to seek medical assistance.  I also accept that because of the illness she subsequently suffered that she found it difficult to 
obtain alternative ongoing employment which she did in late 2005 (see Exhibit A6).  I accept that both Ms and Mr Guerin 
suffered financial difficulties given the suddenness of her termination and the short notice to leave their home of three years 
and I find that when Ms Madden refused to provide a separation certificate for both Mr and Ms Guerin that this resulted in 
difficulties obtaining Centrelink benefits.  I find that Ms Madden acted in a vindictive and unnecessary manner towards 
Ms Guerin by lodging a complaint with local police officers claiming that a number of items had been removed from the 
Cottages.  It was not in dispute that after Ms Madden contacted local police officers about these items that officers contacted 
Ms Guerin and Mr Guerin about the missing items which I accept was humiliating to both Mr and Ms Guerin.  In the event 
three minor items from an extensive list of items that Ms Madden had accused Mr and Ms Guerin of removing were 
inadvertently removed from the Cottages by Mr and Ms Guerin when they left the Cottages and were quickly returned once 
this was brought to their attention.  I find that when Ms Madden threatened to have Ms Guerin charged with trespass this also 
contributed to Ms Guerin suffering health problems. 

77 Given the traumatic time that Ms Guerin suffered, and the deleterious effect on her health due to the actions of Ms Madden I 
find that it is appropriate in the circumstances to award Ms Guerin $3,000 compensation for injury. 

78 I have already stated that s23A of the Act caps the awarding of compensation to six months’ remuneration and as I have 
already awarded Ms Guerin compensation of $10,765.50 gross (six months’ remuneration) I am unable to increase this amount 
by the $3,000 that I have awarded Ms Guerin for injury. 

Are benefits due to Ms Guerin under her contract of employment? 

79 The law in relation to these matters is well settled.  For an applicant to be successful in such a claim a number of elements 
must be established.  The claim must relate to an industrial matter pursuant to s7 of the Act and the claimant must be an 
employee; the claimed benefit must be a contractual benefit that being a benefit to which there is an entitlement under the 
applicant's contract of service; the relevant contract must be a contract of service; the benefit claimed must not arise under an 
award or order of this Commission; and the benefit must have been denied by the employer:  Hotcopper Australia Ltd v David 
Saab (2001) 81 WAIG 2704; Ahern v Australian Federation of Totally and Permanently Incapacitated Ex-Service Men and 
Women (WA Branch Inc) (1999) 79 WAIG 1867.  The meaning of “benefit” has been interpreted widely in this jurisdiction:  
Balfour v Travel Strength Ltd (1980) 60 WAIG 1015; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307. 

80 There is no issue that at all material times Ms Guerin was an employee of the respondent and was employed under a contract of 
service.  I find that these claims are also industrial matters for the purposes of s7 of the Act as they relate to payments 
Ms Guerin claims are due to her which arise out of Ms Guerin’s employment with the respondent.  It is also common ground 
that the benefits that she is claiming do not arise under an award or order of this Commission.  The issue to be determined 
therefore is what were the terms of Ms Guerin’s contract of employment with the respondent and whether it was a term of the 
contract of employment that she is entitled to the payments she is seeking. 

81 Ms Guerin is claiming outstanding wages of $1,350 gross and commission of $345.45 she says is due to her for the work she 
undertook in January 2005 for the respondent which she was not paid, 14 months in annual leave entitlements due to her in the 
amount of $1,687.50 and $675 being two weeks’ pay in lieu of notice.  I find that the payments Ms Guerin is claiming are 
entitlements due to her under her contract of employment with the respondent and it was not in dispute that these payments 
were not made to Ms Guerin.  The respondent submitted that it does not owe Ms Guerin for any outstanding amounts under her 
contract of employment with the respondent as Ms Guerin owes the respondent $12,000.  I reject this claim as I have already 
stated I do not have sufficient evidence before me to find that the respondent overpaid Ms Guerin the $12,000 that the 
respondent is claiming.  I will therefore issue an order that Ms Guerin be paid the amounts she is claiming and a minute of 
proposed order will issue in relation to this application. 

82 I will now deal with Mr Guerin’s application. 

Was Mr Guerin an employee of the respondent? 

83 As the respondent denies that Mr Guerin was an employee the Commission must determine this issue in order to attract the 
Commission’s jurisdiction to deal with his claim.  It is not for the respondent to show that Mr Guerin was not an employee but 
for Mr Guerin to show, on the balance of probabilities, that he was an employee (Western Australian Builders' Labourers, 
Painters and Plasterers Union of Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 
per Fielding SC) and if Mr Guerin is found not to have been employed by the respondent under a contract of service then the 
Commission has no jurisdiction to deal with his claim that he was unfairly dismissed and that he was denied a benefit under his 
contract of employment with the respondent. 

84 In Personnel Contracting Pty Ltd t/as Tricord Personnel v Construction Forestry Mining and Energy Union of Workers (2004) 
85 WAIG 5 the Industrial Appeal Court dealt with the tests when determining whether or not two workers were employees.  In 
this decision Steytler, J stated the following at 8: 

“That brings me to the second question, whether the workers Kevin Bartley and Craig Fowler were employees of the 
appellant or independent contractors. 

The principles to be applied in answering a question of this kind are not in doubt. 
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Traditionally, the so-called "control test", measuring the degree of control which the person engaging the worker is able to 
exercise over the worker, has been regarded as important: see, for example, Humberstone v Northern Timber Mills 
(1949) 79 CLR 389 and Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561. 

In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at 24, Mason J said that: 

"A prominent factor in determining the nature of the relationship between a person who engages another to perform 
work and the person so engaged is the degree of control which the former can exercise over the latter. It has been 
held, however, that the importance of control lies not so much in its actual exercise, although clearly that is relevant, 
as in the right of the employer to exercise it: Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561 at p 571; Federal 
Commissioner of Taxation v Barrett (1973) 129 CLR 395 at p 402; Humberstone v Northern Timber Mills (1949) 79 
CLR 389 at p 404. In the last-mentioned case Dixon J said: 

'The question is not whether in practice the work was in fact done subject to a direction and control exercised by 
an actual supervision or whether an actual supervision was possible but whether ultimate authority over the man 
in the performance of his work resided in the employer so that he was subject to the latter's orders and 
directions.'" 

… 

“Similarly, in that case, Wilson and Dawson JJ said (at 35): 

"The classic test for determining whether the relationship of master and servant exists has been one of control, the 
answer depending upon whether the engagement subjects the person engaged to the command of the person engaging 
him, not only as to what he shall do in the course of his employment but as to how he shall do it: Performing Right 
Society Ltd v Mitchell and Booker (Palais de Danse) Ltd [1924] 1 KB 762. The modern approach is, however, to have 
regard to a variety of criteria. This approach is not without its difficulties because not all of the accepted criteria 
provide a relevant test in all circumstances and none is conclusive. Moreover, the relationship itself remains largely 
undefined as a legal concept except in terms of the various criteria, the relevance of which may vary according to the 
circumstances." 

In Hollis v Vabu Pty Ltd (2001) 207 CLR 21 at 40 - 41 Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ pointed to 
the increasing difficulty in applying the control test in more modern times. In the course of referring to the history of that 
test, they quoted (at [43]) the following passage from Glass, McHugh and Douglas, The Liability of Employers in 
Damages for Personal Injury, 2nd ed (1979), pp 72 - 73: 

"The control test was the product of a predominantly agricultural society. It was first devised in an age untroubled by 
the complexities of a modern industrial society placing its accent on the division of functions and extreme 
specialisation. At the time when the courts first formulated the distinction between employees and independent 
contractors by reference to the test of control, an employer could be expected to know as much about the job as his 
employee. Moreover, the employer would usually work with the employee and the test of control and supervision was 
then a real one to distinguish between the employee and the independent contractor. With the invention and growth of 
the limited liability company and the great advances of science and technology, the conditions which gave rise to the 
control test largely disappeared. Moreover, with the advent into industry of professional men and other occupations 
performing services which by their nature could not be subject to supervision, the distinction between employees and 
independent contractors often seemed a vague one." 

McHugh J pointed out, in that case at 50 [71], that "The right to supervise or direct the performance of a task cannot 
transform into a contract of service what is in substance an independent contract …". 

Hollis was a case which involved an issue of vicarious liability. There, the Court placed some emphasis on the question 
whether the workers in that case (they were couriers) were carrying on a trade or business of their own or were serving 
the employer in its business. Distinctions of this kind go back some time in this context. In Colonial Mutual Life 
Assurance Society Ltd v Producers and Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 41 at 48 
(in a passage since quoted in Hollis at 39) Dixon J said, of an independent contractor, that: 

"[t]he work, although done at [the principal's] request and for his benefit, is considered as the independent function of 
the person who undertakes it, and not as something which the person obtaining the benefit does by his representative 
standing in his place and, therefore, identified with him for the purpose of liability arising in the course of its 
performance. The independent contractor carries out his work, not as a representative but as a principal." 

Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ, in Hollis, after considering what had been said by Dixon J, went 
on to say (at 39): 

"This statement merits close attention. It indicates that employees and independent contractors perform work for the 
benefit of their employers and principals respectively. Thus, by itself, the circumstance that the business enterprise of 
a party said to be an employer is benefited by the activities of the person in question cannot be a sufficient indication 
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that this person is an employee. However, Dixon J fixed upon the absence of representation and of identification with 
the alleged employer as indicative of a relationship of principal and independent contractor. These notions later were 
expressed positively by Windeyer J in Marshall v Whittaker's Building Supply Co (1963) 109 CLR 210 at 217. His 
Honour said that the distinction between an employee and an independent contractor is 'rooted fundamentally in the 
difference between a person who serves his employer in his, the employer's, business, and a person who carries on a 
trade or business of his own'. In Northern Sandblasting (1997) 188 CLR 313 at 366, McHugh J said: 

'The rationale for excluding liability for independent contractors is that the work which the contractor has agreed 
to do is not done as the representative of the employer.'" 

Where the parties have defined their relationship by a clause in a contract made between them, that clause will be given 
weight (if it is not a sham), although it will not be determinative. In Australian Mutual Provident Society v Allan (1978) 
52 ALJR 407, the Privy Council said (at 409) that a term of this kind cannot be given effect if it contradicts the effect of 
the agreement as a whole. Their Lordships applied the following statement by Lord Denning MR in Massey v Crown Life 
Insurance Co [1978] 2 All ER 576 at 580: 

"The law, as I see it, is this: if the true relationship of the parties is that of master and servant under a contract of 
service, the parties cannot alter the truth of that relationship by putting a different label upon it … On the other hand, 
if their relationship is ambiguous and is capable of being one or the other [that is, either service or agency], then the 
parties can remove that ambiguity, by the very agreement itself which they make with one another. The agreement 
itself then becomes the best material from which to gather the true legal relationship between them." 

This passage was cited with approval by the Privy Council in Narich Pty Ltd v Commissioners of Pay-roll Tax (NSW) 
[1983] 2 NSWLR 597 at 607 (see also Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 
104 at 126). 

In Stevens, at 37, Wilson and Dawson JJ said that "the actual terms and terminology of the contract will always be of 
considerable importance". More recently, in Hollis, at 45, Gleeson CJ and Gaudron, Gummow, Kirby and Hayne JJ 
reiterated (citing R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138 at 150 - 
151; Adam v Newbigging (1888) 13 App Cas 308 at 315; Ex parte Delhasse; In re Megevand (1878) 7 Ch D 511 at 526, 
528, 532 and TNT Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681 at 699) that such terms are not of 
themselves determinative as parties cannot deem the relationship between themselves to be something it is not.” 

85 Paragraph 59 details the hours worked by Mr Guerin at the Cottages and the duties he performed. 

86 Mr Guerin gave evidence that he had no formal or informal contractual arrangement with the respondent confirming that he 
was an employee of the respondent and it was not in dispute that he did not have any agreement with the respondent that he 
would be paid annual leave or that any other entitlements normally due to an employee such as superannuation was to be paid 
on his behalf by the respondent.  Notwithstanding this Mr Guerin claims that he is entitled to be paid two weeks’ pay in lieu of 
notice because he was told on 17 January 2005 to cease employment on 2 February 2005 and he is claiming compensation for 
his unfair dismissal as well as $1,000 in wages for the work he undertook for the respondent in January 2005. 

87 When taking into account the relevant authorities in determining whether or not Mr Guerin was an employee I find that on 
balance Mr Guerin was not an employee of the respondent.  It is clear that Mr Guerin undertook a range of duties at the 
Cottages on a regular basis and that there was an arrangement between Ms Madden and Ms Guerin that Mr Guerin’s services 
would be recompensed by way of a payment to Ms Guerin.  It was not in dispute that Mr Guerin did not have any direct 
discussions with Ms Madden about being employed by the respondent under a contract of service although at some point in 
2004 Ms Madden asked Ms Guerin for Mr Guerin’s driver’s licence number for insurance purposes so he could drive the 
respondent’s vehicle.  I find that Mr Guerin was not paid wages in the normal manner an employee would be paid, Mr Guerin 
did not work set hours, there was no evidence that any taxation was deducted on his behalf from the $1,000 per month paid to 
Ms Guerin for the work undertaken by Mr Guerin, there was no arrangement for Mr Guerin to have an entitlement to annual 
leave and the respondent did not make any superannuation payments on his behalf.  On the other hand on one occasion 
Mr Clarke allocated set work for Mr Guerin to undertake.  When looking at the totality of the relationship between Mr Guerin 
and the respondent and when taking into account the above findings I find that Mr Guerin was not an employee of the 
respondent.  As I have found that Mr Guerin was not an employee as defined in s7(1) of the Act during the relevant period then 
it follows that the Commission does not have jurisdiction to deal with his application claiming unfair termination and benefits 
due to him under his contract of employment with the respondent.  An order will therefore issue dismissing application 159 of 
2005. 
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2007 WAIRC 00352 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDREW CHARLES GUERIN; 
 GLORIA MAUREEN GUERIN 

APPLICANT 
-v- 
MARY MADDEN AND ROSS CLARKE TRADING AS NANNUP RIVER COTTAGES; 
MARY MADDEN AND ROSS CLARKE TRADING AS NANNUP RIVER COTTAGES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 11 APRIL 2007 
FILE NO/S APPL 159 OF 2005, APPL 160 OF 2005 
CITATION NO. 2007 WAIRC 00352 
 

Result Application 159 of 2005 dismissed.  Application 160 of 2005 upheld. 
 

Order 

HAVING HEARD Mr A Guerin on his own behalf in application 159 of 2006, Ms G Guerin on her own behalf in application 
160 of 2006 and Ms M Madden on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby: 

1. ORDERS THAT the name of the respondent be deleted and that Mary Madden and Ross Clarke trading as 
Nannup River Cottages be substituted in lieu thereof. 

2. ORDERS THAT Application 159 of 2005 be, and is hereby, dismissed. 

3. DECLARES THAT the dismissal of Gloria Maureen Guerin by the respondent was unfair and that 
reinstatement is impracticable. 

4. ORDERS THAT the respondent pay Gloria Maureen Guerin compensation in the sum of $10,765.50 gross 
within seven (7) days of the date of this order. 

5. DECLARES THAT the respondent denied Gloria Maureen Guerin benefits under her contract of employment. 

6. ORDERS THAT the respondent pay Gloria Maureen Guerin $4,057.95 gross within seven (7) days of the date 
of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00287 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JANINE KENNEDY 
APPLICANT 

-v- 
CALIBRE PROJECTS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 27 MARCH 2007 
FILE NO/S U 41 OF 2007 
CITATION NO. 2007 WAIRC 00287 
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Result Dismissed for want of jurisdiction 
Representation 
Applicant In Person 
Respondent Mr R Mahncke 
 

Order 

HAVING heard Ms J Kennedy on her own behalf and Mr R Mahncke for the respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 hereby orders – 

 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2006 WAIRC 05822 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIGID MARTINA MURPHY 
APPLICANT 

-v- 
ZIN ZAN (WA) PTY LTD T/A WA PRESTIGE PROPERTIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE MONDAY, 11 DECEMBER 2006 
FILE NO/S B 511 OF 2006 
CITATION NO. 2006 WAIRC 05822 
 

Result Order issued 
Representation 
Applicant Mr A MacPherson (of counsel) 
Respondent No appearance 
 

Order 

HAVING heard Mr A MacPherson of counsel on behalf of the Applicant and no appearance on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. The Respondent file in the Commission and serve on the Applicant by no later than 8 January 2007 particulars of its 
defence in a notice of answer and counter proposal; 

2. The Applicant and the Respondent provide mutual discovery to the other party by no later than 8 January 2007 of all 
relevant documents including all documents relating to the sale and settlement of 12B Brigid Road, Subiaco and 13 Coral 
Tree Avenue, Subiaco, including any expenses in relation thereto by copies of the relevant documents or lists identifying 
each relevant document; and 

3. If lists of documents are exchanged there shall be mutual inspection of documents by 12 January 2007. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 
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2007 WAIRC 00298 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIGID MARTINA MURPHY 
APPLICANT 

-v- 
ZIN ZAN (WA) PTY LTD T/A WA PRESTIGE PROPERTIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
HEARD TUESDAY, 23 JANUARY 2007 
DELIVERED FRIDAY, 30 MARCH 2007 
FILE NO. B 511 OF 2006 
CITATION NO. 2007 WAIRC 00298 
 

CatchWords Contractual benefits claim - Entitlements under contract of employment interpretation of express 
terms - Terms implied by custom and practice - Application granted - Industrial Relations Act 1979 
(WA) s 27(1)(c), s 29(1)(b)(ii) 

Result Declaration made and Order that the Respondent pay the Applicant $14,936.72 (gross) as commission 
and $1,669.03 (net) to the Applicant's AMP superannuation fund. 

Representation  
Applicant Mr A R MacPherson (of counsel) 
Respondent Mr I H Sargent 
 

Reasons for Decision 
1 Brigid Martina Murphy (“the Applicant”), a real estate sales representative makes a claim under s 29(1)(b)(ii) of the Industrial 

Relations Act 1979 (“the Act”) that she has been denied contractual benefits by Zin Zan (WA) Pty Ltd trading as WA Prestige 
Properties (“the Respondent”), namely commission and superannuation contributions in respect of two properties sold by her.  
The properties in question were 13 Coral Tree Avenue, Subiaco and 12B Brigid Road, Subiaco.  Without regard to any 
amounts owed as income tax the Applicant says she is owed $14,205.00 (gross) as commission and $1,278.45 as 
superannuation in respect of the property at Coral Tree Avenue and $1,090.39 (gross) as commission and $98.14 
superannuation contributions in respect of the property at Brigid Road.  She also says that she is owed $292.44 in 
superannuation contributions in respect of four properties sold by her between 26 October 2005 and 2 May 2006.  The 
Applicant’s submissions filed 29 January 2007 show the particulars of these payments are as follows: 

“Date Gross Commission 9% Superannuation Amount Paid Shortfall 
26/10/2005 $2,500.00 $225.00 $208.22 $16.78 
18/01/2006 $6,818.18 $613.64 $440.98 $172.66 
20/01/2006 $7,590.00 $683.10 $593.56 $89.54 
02/05/2006 $3,272.72 $294.54 $281.08 $13.46 
   TOTAL: $292.44” 

2 The total gross amount claimed by the Applicant is $16,964.42. 

3 The Respondent denies that the Applicant is owed any commission in relation of the sale of the property at Brigid Road.  When 
regard is had to the Respondent’s submissions filed on 6 February 2007, it appears that the Respondent can be said to concede 
that the Applicant is owed $12,236.00 (gross) as commission in respect of the property in Coral Tree Avenue. 

4 The Applicant is a licensed real estate representative.  She was employed by the Respondent from sometime in July 2005 until 
25 July 2006 pursuant to the terms and conditions of a written contract of employment.  The material terms of the Applicant’s 
contract of employment were as follows: 

“12/7/05 

SERVICE AGREEMENT FOR MARTINA MURPHY FOR HER EMPLOYMENT WITH ZINZAN (WA) PTY LTD 
TRADING AS W.A. PRESTIGE PROPERTIES. 

This letter and terms of employment is to be read in conjunction with [sic] policy and procedure manual and upon signing 
of both agreement is confirmed. 
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Your remuneration will be based on a commission component of 50% of the gross selling fee for any property sold by 
you, plus superannuation up to a gross commission of $20,000 per calendar month; 
With that rate increasing to 60% of the gross selling fee plus superannuation for months where > $20,000 is written. 
In the case of an inter-office conjunctional, the split will be 60/40 in favour of the listing rep. 
We will provide letterhead, envelopes, business cards, home open signs, for sale signs (std company) . 
The company will provide an intra office computer network with access to Internet and email facilities.  (We can link in 
your own computer if you have one) 
The company has REIWA membership and makes full use of its excellent databases online.( sales evidence, tax maps etc) 
You will have an account to download information, set initially at $20.00 per calendar month. (22c a property) 
An advertising allowance equal to 4% of your gross commission on settled business will be credited to your advertising 
account on a monthly basis any additional advertising costs will be deducted from your commissions including but not 
inclusive of; 

Press advertising 
Tell 20’s,(colour, currently 5c a copy each letterbox (based on sheet of 6) 
A4 –(colour, currently 12c a copy (window card etc.) 
Stamps 
A3 brochures (colour, currently  25c each)” 

(Exhibit 1) 
5 It is common ground that WA Prestige Properties’ Policy and Procedures Manual (“the Manual”) formed part of the 

Applicant’s terms and conditions of employment.  At page 9 of the Manual under the heading “Holidays” it is stated: 
“Property Consultants going on holidays will distribute their listing files, after discussion with the License Holder, to an 
individual Property Consultant who will be responsible for all matters relating to these files.  The commission structure 
will be as follows: 
1. In the case of a conjunctional offer being presented and finalized, on behalf of listing representatives (on 

holidays) the 10% of gross commission will be due to the rep looking after the listing and the balance to the 
referred/listing rep. 

2. In the case of a purchaser being referred (in house) and purchased, the 20% of gross commission will be due to 
the rep that referred the purchaser and balance to selling rep. 

3. Anything else, the representatives do on behalf of a representative who is away will be carried out in good 
faith.” 

The Applicant’s Evidence 
6 The Applicant gave evidence about the duties and task of selling and listing agents.  She said that when she received a listing, 

her first duty was carry out an appraisal of the property, take photographs and prepare an appraisal report.  In preparing an 
appraisal report she was required to carry out a title search, contact the local council about rates, prepare a list of similar sales 
in the area and arrive at a realistic selling price.  It was also a task to advise the vendor about sales and marketing strategies and 
improvements to achieve a better price.  As listing agent she arranged a "for sale” sign with or without a picture, home opens 
and showed potential purchasers through the property.  She also arranged advertising.  Other persons engaged by the 
Respondent could not advertise a particular property without the authority of the listing agent.  She also contacted existing 
clients on the Respondent’s database to seek a purchaser for the property.  If she obtained an offer to purchase the property she 
presented the offer to the vendor and dealt with counter-offers.  It is the duty of the agent who sells a property (whether they 
are the listing agent or solely the selling agent) to contact the settlement agents, complete the settlement advice sheet and 
arrange for the licensee of the Respondent to sign off on the settlement advice sheet.  Before settlement the agent who sold the 
property is required to assist the purchaser to carry out inspections of the property, such as building inspections or white ant 
inspections and a final inspection of the property which takes place shortly before settlement.   

7 When a property was sold advertising costs were deducted from the listing agent’s commission after four per cent of the listing 
agent’s gross commission was credited by the Respondent.  The Applicant testified that the commission owed to her on a sale 
was usually paid to her by the Respondent on the following Thursday after settlement. 

8 The Applicant also testified that the sales agents worked as a team in the Respondent’s office and assisted each other to sell or 
settle a property but that no payment was made for assisting. 

9 It is common ground that the Applicant listed and sold the property in Coral Tree Avenue.  She arranged for a sign to be 
erected and the property to be advertised each week in the real estate section of the Saturday West Australian newspaper.  The 
Applicant says that she expected those costs to be deducted from the commission owing to her but she did not know the 
quantum of the cost of the advertising and marketing expenses which should be deducted.  The Applicant took leave from 
4 June 2006 and did not return to work before she resigned on 24 July 2006.  The settlement of this property did not occur until 
24 August 2006.  The only work that was required to be done after she resigned was the final inspection by the purchaser to 
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check that everything was in sound working order and was as inspected when the property was purchased.  This inspection was 
carried out by Robby Doyle who was employed by the Respondent as a real estate representative.  The Applicant testified that 
she arranged with Mr Doyle to carry out the inspection and no arrangement was made with him for payment for that work as it 
was simply part and parcel of the working arrangements that agents assisted each other.   

10 The total selling fee for the property in Coral Tree Avenue, was $26,042.50 of which the gross selling fee was $23,675 and 
GST was $2,367.50.  It is common ground that the Applicant was entitled to 60 per cent of the gross selling fee payable to a 
listing and selling agent which is an amount of $14,205.   

11 In relation to the property in Brigid Road, Mr Ian Sargent, sole director of the Respondent’s company was the listing agent and 
the Applicant was the selling agent.  The Applicant testified that the purchasers were from Queensland and they were looking 
for an investment property in Western Australia.  The final inspection was carried out by Mr Sargent.  There was no discussion 
with him about carrying out that inspection or payment to him for doing that.  The Applicant received a gross amount of 
commission for that sale of $3,709.61 and a contribution of $333.86 was paid to her AMP superannuation fund in respect of 
the sale of this property.  The Applicant was on leave and still employed by the Respondent at the time of settlement of the 
property.  No deduction was made from the commissions paid to her for the inspection conducted by Mr Sargent.  It is 
common ground that the total selling fee payable to both agents and the Respondent in respect of this property was $20,000 
exclusive of GST.  The Applicant says that she was entitled to an amount of $4,800 gross commission being 40 per cent of 
60 per cent of the gross commission, as it was a conjunctional sale.  However, from that amount an amount of $1,090.39 was 
deducted for advertising in May 2006.  In addition, she says that her superannuation scheme should have been paid $432.00 
instead of $333.86 in respect of this sale.  The Applicant says that no deductions for advertising should be made from the 
commission owing to her as she was not the listing agent.   

12 When cross-examined the Applicant conceded that a deduction should be made for two months of banner advertising in June 
and July 2006 from commission owing and this amounted to $360 being $180 a month.   

The Respondent’s Evidence 
13 Ian Sargent, director and sole trustee of the unit trust that owns the Respondent gave evidence on behalf of the Respondent.  

Mr Sargent has worked in the business since February 2003.  At the time of giving evidence he was the principal of the 
business, a sales representative, the property manager and licensee.  At the time the Applicant was employed by the 
Respondent another person engaged by the Respondent held the position of licensee.   

14 Mr Sargent testified there is a standard set of requirements for all sales representatives who work for the Respondent, which he 
says is based on common sense.  In particular, whoever buys the property expects to see the sales agent they have dealt with at 
the final inspection.  Mr Sargent pointed out that the Respondent did not charge the Applicant for the cost of attending the final 
inspection that he carried out on behalf of the Applicant in respect of the property in Brigid Road, because she was still an 
employee of the Respondent.  He testified that, however, in relation to the Coral Tree Avenue property, it is an industry 
standard to deduct up to 20 per cent of the gross selling fee from an ex-employee’s commission where a sale has not been 
completed by the time the person in question has left the business.  Mr Sargent said that the Respondent is only seeking to 
make a 10 per cent deduction for the final inspection of the Coral Tree Avenue property from the commission the Respondent 
owes the Applicant.  He testified that, however, he himself has had up to 20 per cent deducted from commissions owing to him 
from when sales had not been completed by the time he has left a business.  In particular, this occurred when he left Woolley 
and Associates. 

15 When Mr Sargent gave evidence he handed to the Commission a copy of a handwritten document in which he set out the 
amounts which the Respondent contended were owing to the Applicant. 

“Amount owed to Martina Murphy 
60% of gross selling fee  $14,205 
- 10% cost of completing deal to company (industry standard up to 20% of gross selling 

fee) for ex-employee $1,420.50 
- final advertising $125.28 

 $1,295.22 
$12,659.22 

- legal costs to company to receive instructions of how to pay final commission 
Application (1) $548.00 

 $12,111.22 
- overpayment for 12B Brigid Road (should have been 50/50 of reps gross commission 640.00 

 $11,471.22 
- 20% tax $2,294.24 

 $9,176.97 [sic] 

(if super additional $72.00 overpaid for 12B Brigid Road” 
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16 In respect of the property in Brigid Road, Mr Sargent testified that, in his opinion having reviewed the records, the Applicant 
should have only been paid 40 per cent of 50 per cent of the gross commission instead of 40 per cent of 60 per cent.  He 
explained that because she did not list the property and the total amount of commission written by her in May 2006 did not 
exceed $20,000, the gross amount of commission payable was $4,000 not $4,800.  After oral evidence was concluded in this 
matter, the Respondent retracted this contention in submissions filed in the Commission on 6 February 2007. 

17 In respect of the property in Brigid Road, Exhibit 10 records that the Applicant was paid $4,800 as gross commission from 
which $1,090.39 was deducted for advertising costs in May 2006.  When asked what the amount deducted for advertising was 
made up of, Mr Sargent said that it was for marketing which included advertising, brochures, letters and anything which was 
incurred by the Applicant as at the date of settlement of that property.  He then went on to say the costs did not necessarily 
relate exclusively to that property.  He explained that the Respondent is only able to recover costs payable by the sales 
representatives when a representative sells a property.  Consequently, ongoing advertising and sales costs are recovered when a 
payment of commission is made.  Mr Sargent agreed that the Applicant did not incur any advertising costs for the Brigid Road 
property, as it is common ground that as she was not the listing agent, she was not responsible for those costs.  When cross-
examined about whether he could be more specific about the costs deducted from the commission paid to the Applicant in 
respect of the Brigid Road property, Mr Sargent said that he did not have any specific information because it was not his area 
of employment within the business and that the information and payments were prepared by an employee of the Respondent.  

18 In relation to the Coral Tree property, Mr Sargent testified that the gross commission for that property was $14,205 and a final 
advertising amount of $125.28 for advertising banners in the last month of the Applicant’s leave was an advertising cost that 
should be deducted.  Advertising banners are advertisements on the internet that contain the sales representative’s headshot and 
telephone number.  Mr Sargent also seeks to deduct $548 from the amount owing to the Applicant for an amount he paid his 
solicitor in relation to seeking legal advice as to how he could pay the Applicant for the monies owing on the Coral Tree 
property and about an interim violence restraining order sought by the Applicant against him.   

19 When cross-examined, Mr Sargent agreed that in addition to any commission an agent earns, the office credits four per cent of 
the gross commission of each sale to advertising and marketing costs.  In relation to superannuation Mr Sargent disagreed with 
the proposition that nine per cent superannuation is paid on top of the gross commission.  In particular, he said that 
superannuation is calculated on commission after advertising and marketing costs are deducted.  He agreed, however, that the 
office is responsible for paying some administration costs such as postage and petties but said they do not pay for banner 
advertising, bulk letter drops and mail merges.  In relation to the Coral Tree Avenue property, he agreed the Applicant was 
entitled to the payment of gross commission of 60 per cent of the selling fee, as the Applicant was both the listing and selling 
agent.  He also agreed that there was no difference between the concept of the “selling fee” and “gross commission”.   

20 When asked to explain what the advertising costs were that the Respondent deducted in respect of the Brigid Road property, 
Mr Sargent said all marketing costs attributed to the sales representative at the date of payment less four per cent.  When asked 
what were those costs and how did he arrive at the figures, he said that they comprised of advertising in the West Australian 
newspaper, printing the brochures, the Respondent’s advertising and internet advertising.  Mr Sargent then indicated that the 
Applicant had been provided with copies of documents which set out the advertising costs and Mr Sargent was cross-examined 
in detail about those documents which had been provided as being relevant to commission payable on the Coral Tree Avenue 
property and the Brigid Road property. 

21 When cross-examined, Mr Sargent said that the Applicant was responsible for the cost of putting the sign up and down for the 
Coral Tree Avenue property, which was $25 (see Exhibit 14 - Trident Signs).  Mr Sargent also testified that he received an 
account for banner advertising for the Applicant on the realestate.com.au site and that the amount was $55 per month.  As the 
Coral Tree property took about four months to sell banner advertising for that property came to a total of $220 (see Exhibit 14 
– tax invoice from realestate.com.au).  Mr Sargent also stated that two months of banner advertising in respect of the entries 
for Shenton Park, which total $360 should also be deducted.  There is also an account from REIWA for photography for the 
amount of $150.60 (Exhibit 14).  Mr Sargent then dealt with a number of advertisements and accounts issued by the West 
Australian Newspaper Limited.  Mr Sargent gave evidence about advertising costs incurred by the Applicant for 
advertisements placed by her in the West Australian newspaper in respect of three properties.  The first was the Seymour 
Avenue, Floreat property.   The second was a property in Tara Vista, West Leederville and the other was the property in Coral 
Tree Avenue.  These advertisements were all placed in April and May 2006.  After giving evidence that the advertisements in 
respect of these properties were properly deducted from commission owing on the sale of the Brigid Road property, it then 
emerged that when the Applicant was paid commission in respect of a property at 406/12 Victoria Avenue, Perth that 
advertising costs incurred by the Applicant in March and April had been deducted.  When that was put to Mr Sargent, he asked 
why was he being cross-examined in relation to advertising for March and April 2006 and stated that the only costs which were 
relevant were from May 2006.   

22 The advertising costs which Mr Sargent then testified should be deducted from the Applicant’s commissions were as follows:   
(a) $114 for one advertisement placed in the West Australian newspaper in respect of the Coral Tree Avenue property on 

6 May 2006;  
(b) $387.84 for three advertisements placed in the West Australian newspaper on 13 May 2006 in respect of the Coral Tree 

Avenue property and the Tara Vista property; 
(c) $240.59 for two advertisements placed in the West Australian newspaper on 20 May 2006, in respect of the Coral Tree 

Avenue property and the Tara Vista property; 
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(d) $114.00 or $99.75 (transcript page 55 and transcript page 53) for an advertisement placed in the West Australian 
newspaper on 27 May 2006 in respect of a property at Subiaco; and 

(e) $126.59 for an advertisement placed in the West Australian newspaper on 27 May 2006 in respect of the Tara Vista 
property. 

23 Mr Sargent also testified that $145.20 should also be deducted for advertising costs incurred by the Applicant in respect of 
advertisements placed in the Post newspaper by the Applicant in June 2006.   

Submissions 
24 The Applicant’s counsel made a submission on behalf of the Applicant that the meaning of gross commission in the contract 

can only be assessed as a percentage of the gross selling fee for the property in question prior to any deduction of costs or any 
apportionment of the gross selling fee to the Respondent or to the selling or listing agent.  Consequently, it is contended that, in 
relation to the property in Brigid Road, when one looks at the gross selling fee of the property, it is clear that the amount was 
above $20,000 of fees written so that the rate of commission attracted to the conjunctional arrangement was 60 per cent.  
Further, superannuation contributions should be calculated on the gross commission prior to any deduction of costs.   

25 In relation to the deduction of costs, the Applicant says that Mr Sargent’s evidence was “shambolic”, that he admitted he had 
not looked at the documents prior to the hearing and he apparently had no interest at coming at the right figure prior to the 
hearing.  In addition, when he was questioned about the costs in cross-examination there were a number of occasions when he 
was in error and had to concede that particular costs did not apply.   

26 Following the hearing the Applicant’s solicitors provided to the Commission calculations of commission, superannuation and 
costs that should be taken into account.  In relation to costs the following submission was received: 

“Expenses (as evidenced at hearing from May 2006 only) 

Sign up/Sign down 
(Coral Tree) 

$25.00 

Real Estate.Com 
(June-July 2006 @ $125.00 per month) 

$250.00 

REIWA 
(Coral Tree) 

$150.60 

Post Newspapers Pty Ltd 
(Wembley photo ad of applicant) 

$145.20 

The West Australian 
(06/05/2006 – Coral Tree) 

$114.00 

The West Australian 
(13/05/2006 – Tara Vista) 

$159.84 

The West Australian 
(13/05/2006 – Tara Vista) 

114.00 

The West Australian 
(20/05/2006 – Tara Vista) 

$126.59  
$1,085.23

Less Advertising Credits   

Coral Tree: 
(4% of $14,205.00) 

$568.20  

406/12 Victoria Ave: 
(4% of $1,909.08) 

$76.36  

24 Seymour Ave: 
(4% of $15,225.00) 

$609.00  

Brigid Road: 
(4% of $4,800.00) 

$192.00  
$1,445.56 

  ($360.33) 

Therefore, the applicant’s advertising account is in credit and no expenses may be deducted from the commission for 
Coral Tree Ave and Brigid Road.  Note there are other settlements by the applicant where, on the evidence before the 
Commission, the 4% advertising credit has not been applied in favour of the applicant.  See exhibit 11.  As the above 
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entries are sufficient to cover the expenses established at the final hearing, the other advertising credits have not been 
calculated.  However, if other expenses are accepted by the Commission, the Applicant seeks leave to reconcile additional 
unpaid advertising credits against those expenses.” 

27 It is also contended on behalf of the Applicant that no deduction should be made for a final inspection conducted by Mr Doyle 
in respect of the Coral Tree Avenue property.  In addition, it is submitted that there is no contractual obligation to compensate 
the Respondent in respect of any legal expenses incurred by the Respondent and even if there was, the claim has not been 
proved.  The document simply lists telephone calls and does not state the content of the telephone calls in question and is in 
any event a hearsay document.   

28 Finally, it is submitted on behalf of the Applicant that there is no proof of industry standards that apply in relation to the 
deduction of costs upon the termination of employment.  In particular, there is no proof of the ability of an ex-employer to 
claim costs to complete a contract of sale.   

29 The Respondent provided to the Commission on 6 February 2007 a document setting out the Respondent’s calculations of 
costs and monies owing to the Applicant.  In the documents the Respondent states “it disputes the Commission ruling on 
superannuation entitlements”.  However, the Respondent concedes in that document that the gross commission payable to the 
Applicant in respect of the Coral Tree Avenue property is $14,205 being 60 per cent of the selling fee exclusive of GST.  The 
Respondent says that apart from advertising costs less advertising credits, an amount of $1,420.50 should be deducted because 
the final inspection had to be conducted after the Applicant had resigned and it is an industry standard that at least an amount 
of 10 per cent of gross commission should be deducted.  The Respondent says that there was work required to complete the 
Respondent’s obligations in respect of the settlement of the property at Coral Tree Avenue and although this is not dealt with 
by the terms of the service agreement it is reasonable to expect that the Respondent is able to recover costs from the sales 
representative who has not completed their duties in respect of a property.  The Respondent also says that an amount $548 for 
legal expenses should be deducted as this amount is a reasonable cost of the Respondent trying to pay the Applicant as a result 
of her action to seek an interim violence restraining order and then inaction to instruct legal counsel.   

30 The Respondent contends in its written submissions that there was an overpayment to the Applicant in respect of another 
property at 41C Tate Street of $848.  However, no evidence was given at the hearing of this matter about this allegation.   

31 The Respondent contends in relation to the amount of $292.44 which is claimed as superannuation contributions in respect of 
other properties for which commission was payable to the Applicant between 26 October 2005 and 2 May 2006, that the 
amounts of superannuation paid are correct and that there are no monies outstanding in respect of the property in Brigid Road. 

32 In relation to the Applicant’s list of expenses set out in paragraph [26] of these reasons, the Respondent says that the 
realestate.com.au amount should be $180 per month which is a total of $360.  This means the total amount of costs is 
$1,195.23.  The Respondent also says in its written submissions that a deduction of four per cent in respect to the property at 
Victoria Avenue should not be credited as that amount was taken into account when the Applicant was paid commission in 
respect of the Brigid Road property.  The Respondent questions whether the credit for Seymour Avenue should be taken into 
account but makes no submission about that. 

33 In the submissions filed on 6 February 2007, the Respondent now concedes that the Applicant was entitled to 40 per cent of 
60 per cent of the selling fee in respect of the Brigid Road property.  The Respondent says in its written submission: 

“Commissions for 12B Brigid Road and 13 Coral tree Ave, Subiaco. 
Having dug further into the history of these months, I can confirm the following. 
Brigid Road has already been paid correctly, including superannuation. 
As per the service agreement, all commission shall be split with the company 50/50 unless the total commissions for 
individual rep total $20,000 in the calendar month. ( their gross split) 
Therefore, 
For Brigid Road,    40% of the gross due the company (intra office conjunctional, 60/40 listing to selling rep = 40% of 
$20,000 = $8000. 
Because Mrs Murphy did 2 deals in May, the 2 in question, her total gross commission was $8000 + 60% of $23,675(13 
Coral tree) = $31,675. 
$31,675 is more than $20,000 in the month of May, therefore Mrs Murphy is entitled to 60% of both commission instead 
of 50% of the $8000 + 60% of the $23,675. 

60% of $8000 for Brigid Rd = $4800.00. 

Less advertising $1090.39 

 $3709.61 

Less 20% tax $  741.92 

 $2,967.69     Already paid in full. 

n.b. the superannuation has been paid on all earnings of Mrs Murphy up to this date of payment. ( 4/07/2006) calculated 
on the gross commissions after subtracting operating expenses incurred on her behalf by the company.  To clarify, if 
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Mrs Murphy had paid her own bills prior to receiving the commission, then the super would be 9% of the total gross due 
to her. 
This leaves the calculation of expenses, superannuation and commission for 13 Coral Tree Ave. 

60% of $23,675 = $14,205.00 

Plus 4% settled bus for adverting (Brigid & Coral Tree) = $  1,267.00 

 $15,472.00 

Less expenses  

Made up of:  

Post personal ads 13,10,17,24/06/06 = $      145.00 

Banner ads June and July (Shenton Park) = $      360.00 

Sign down 13 Coral Tree = $        12.50 

Legal expenses Shaw & Associates as result of interim VRO and 
numerous attempt to pay Mrs Murphy via Cameron Sweeney(her then 
lawyer dealing with VRO) 

 

And therefore before jurisdiction of this Commission Final Inspection of 
13 Coral Tree Ave after resignation @ 10% of gross commission as per 
documented industry standard. 

= $      548.00 
 

= $   1,420.50 

 $   2,486.00 

Therefore: $ 15,472.00 
$   2,486.00 

 $ 12,986.00 

less 20% tax $   2,597.20 

Total $ 10,388.00” 

34 In this submission, the Respondent indicates that in respect of the property at Coral Tree Avenue, the four per cent for settled 
business for Brigid Road and Coral Tree Avenue properties is more than the outstanding advertising expenses.   

Credibility 

35 I agree the evidence given by Mr Sargent was shambolic and was, in relation to the calculations of costs to be deducted from 
commission owing to the Applicant, unreliable.  I did not find him to be an untruthful witness.  However, it was plain that 
much of his evidence relied upon speculation.  In addition, the Respondent’s written submissions and calculations filed on 
6 February 2007 are difficult to understand, as many of the figures are different to the evidence given by Mr Sargent.  
Consequently, I have only accepted Mr Sargent’s evidence that a particular cost should be deducted when it is agreed by the 
parties as a deduction that can be properly made, or where there is reliable documentary evidence before the Commission on 
which to make a finding that a particular cost should be deducted. 

Conclusion 

36 The Applicant bears the burden of proving, on the balance of probabilities that she is entitled to the amounts claimed by her.  
Having considered all of the evidence carefully, I am satisfied that the evidence before me establishes that the following costs 
could be deducted from the gross commission payable to the Applicant in respect of the Brigid Road and Coral Tree 
properties: 

(a) Agreed costs  

 $25.00 Sign up/down (Coral Tree, Avenue).  Exhibit 14 Account Trident. 

 $150.60 REIWA email photo scan, proofs, labour & travel. 

 $145.20 Advertisements in Post newspaper. 

 $114.00 One advertisement in West Australian newspaper 6/5/2006 (Coral Tree, Avenue). 

 $273.84 Two advertisements in West Australian newspaper 13/5/2006 (Tara Vista). 

 $126.59 One advertisement in West Australian newspaper 20/5/2006 (Tara Vista). 
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(b) Not agreed  

 $360.00 Realestate.com.au banner advertising for two months conceded by the Applicant in 
cross-examination (Transcript page 25 and submission by Respondent at paragraph 
[32] of these reasons. 

 $1,195.23 Total 

37 I do not accept Mr Sargent’s evidence that $114.00 should be deducted for an advertisement of the Coral Tree Avenue property 
in the West Australian newspaper on 13 May 2006, as there is no reliable evidence before the Commission that an 
advertisement in respect of that property was placed in the West Australian newspaper on that date.  In addition, there is no 
evidence before the Commission other than the oral evidence of Mr Sargent that advertisements were placed in the West 
Australian newspaper on 27 May 2006, in respect of any property in relation to which the Applicant was the listing agent.  For 
these reasons, Mr Sargent’s evidence in relation to these expenses is rejected. 

38 I accept that the Applicant was entitled to have credited against the costs of $1,195.23, an amount of $836.56 (being $568.20 
for Coral Tree Avenue, $192.00 for Brigid Road and $76.36 for Victoria Avenue).  The Respondent in its written submission 
contends that this amount is $1,267.00.  However, this amount is not correct as the Applicant is only entitled to a four per cent 
credit on commissions payable to her and not on the total amount of commission payable on the property by the vendor.  When 
the amount of $836.56 is credited, the total amount of advertising costs incurred in May and June 2006, which can be deducted 
from gross commissions payable to the Applicant, is $358.67.   

39 Exhibit 13 records that the Applicant was paid commission on the sale of the property at Victoria Avenue during the week 
ending 26 May 2006 and that $807.20 was deducted for advertising for costs in March and April 2006.  The deduction of 
$807.20 is not challenged, nor is there any evidence before the Commission as to how that amount was calculated.  However, 
the Respondent in its written submission filed on 6 February 2007, states that the amount claimed by the Applicant as an 
advertising credit for the Victoria Avenue property was credited in expenses deducted when the commission on Brigid Road 
was paid.  In relation to the property in Seymour Avenue, Exhibit 12 records that the Applicant was paid commission on the 
sale of the Seymour Avenue property during the week ending 24 March 2006.  Although, no deduction was made for 
advertising, there is no evidence before the Commission whether or not a credit equal to four per cent of the Applicant’s gross 
commission was or was not applied to any advertising expenses which were outstanding at the time the Applicant was paid.  
Consequently, I am not satisfied that an advertising credit should be applied in respect of this property. 

40 I am not satisfied that any deduction should be made for legal costs incurred by the Respondent in attempting to communicate 
with the Applicant about this matter.  Firstly, even if Mr Sargent’s evidence about those costs is accepted, it is apparent from 
the list of telephone calls, that those costs were incurred in part, in relation to a violence restraining order against Mr Sargent.  
That is a matter in another jurisdiction, in relation to which the Commission has no jurisdiction.  Secondly, s 27(1)(c) of the 
Act prohibits the Commission from making orders for legal costs for the services of a solicitor in proceedings before the 
Commission.  Section 27(1)(c) of the Act provides: 

“Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  

… 

(c) order any party to the matter to pay to any other party such costs and expenses including expenses of witnesses 
as are specified in the order, but so that no costs shall be allowed for the services of any legal practitioner, or 
agent;” 

41 There is no provision in the Act which enables such an order to be made.  As the Commission is prohibited from making such 
an order, in my opinion, it would defeat the purpose and intent of s 27(1)(c) of the Act to allow a deduction for legal costs from 
a claim for monies owed to an Applicant, as to do so would have the same effect as making an order for costs.  Thirdly, there is 
no express or implied provision in the contract that would allow such a deduction to be made. 

42 In relation to the submission made on behalf of the Respondent that it is entitled to deduct 10 per cent of the gross commission 
it owes to the Applicant, in respect of the Coral Tree Avenue property, I am not satisfied that such a deduction should be made, 
even if such a term could at law be implied into the Applicant’s terms and conditions of employment.  In Richardson Pacific 
Ltd v Deborah Anne Miller-Smith (2005) 85 WAIG 1277 Sharkey P and Wood C observed at [72] and [73]: 

“For a custom and practice to be incorporated into a contract of employment, by implication, it must be so notorious that 
everybody in the industry or trade enters into the contract on the basis that the custom is presumed to have been 
incorporated in the contract (see Con-Stan Industries of Australia Pty Ltd and Another v Norwich Winterthur Insurance 
(Australia) Ltd [1985-1986] 160 CLR 226 at 236).   

Furthermore, the custom or practice to be incorporated must, because of the requirement of notoriety, be an industry 
custom or practice, not the practice of an individual employer within the industry.” 

43 I am not satisfied that Mr Sargent’s evidence establishes that the term sought to be implied is so notorious throughout the real 
estate industry.  In any event, in the written submissions filed by the Respondent on 6 February 2007, the Respondent makes a 
submission that the basis of the custom and practice in the industry is that it is reasonable to recover costs from a sales 



87 W.A.I.G.                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    697 
 

representative who has not completed their job in respect of a sale.  However, there is no evidence before the Commission that 
the Respondent incurred any costs in completing the sale of the Coral Tree Avenue property.  The evidence establishes that the 
only job left to do was to conduct a final inspection.  The Applicant gave uncontradicted evidence that Mr Doyle carried out 
the inspection and she made no arrangement to remunerate him for that task.  No evidence was adduced on behalf of the 
Respondent that any payment was made to Mr Doyle for carrying out the final inspection.  In addition, the Respondent does 
not seek to make a deduction from the gross commission payable to the Applicant in respect of the Brigid Road property for a 
final inspection conducted by Mr Sargent. 

44 For the reasons set out above, I have concluded that the Applicant is owed by the Respondent the following gross commissions 
in respect of the Coral Tree Avenue and Brigid Road properties as calculated below: 

 Coral Tree Avenue   

 Gross Commission $14,205.00  

 Brigid Road    

 Commission $4,800.00  

  -  $3,709.61  (Already paid) 

 Total Commission $15,295.39  

 Less advertising costs -  $358.67  

  $14,936.72 Total 

45 In relation to the Applicant’s claim for superannuation contributions, although any amounts owing pursuant to the provisions 
of the Superannuation Guarantee Charge Act 1992 (Cth) cannot be claimed as a contractual benefit, in my opinion the 
Commission does have jurisdiction to make an order that unpaid superannuation contributions be paid where an obligation to 
pay superannuation arises pursuant to the express terms of an employment contract and where the terms of the contract 
expressly determines how an amount of superannuation is to be calculated.   

46 In this matter, the issue in dispute is whether the express terms of the contract require the calculation of superannuation 
contributions made prior to or following the deduction of advertising costs from the amount payable as gross commission.  
Where a clause in a commercial agreement is disputed, the essential question a court should ask is, what would reasonable 
business people in the positions of the parties have taken the clause to mean (Schenker & Co (Aust) Pty Ltd v Maplas 
Equipment and Services Pty Ltd [1990] VR 834 at 840 per McGarvie J).   

47 In this matter, the Applicant’s contract of employment expressly provides that where the gross selling fee of a property sold by 
the Applicant is less than $20,000, superannuation contributions are to be calculated on 50 per cent of the gross selling fee.  
Where the Applicant sells one or more properties in a month and the total gross selling fee for that property or properties is 
more than $20,000, the calculation of superannuation contribution is to be calculated on 60 per cent of the gross selling fee.  In 
respect of the Brigid Road and Coral Tree Avenue properties, it is agreed that the calculation should be based on 60 per cent of 
the gross selling fee.  However, in relation to the Brigid Road property it is apparent from the calculations provided by the 
parties that superannuation contributions are to be calculated on the basis of 40 per cent of 60 per cent, as the Applicant did not 
list the property.  Although not addressed in submissions, it is apparent from those calculations that superannuation 
contributions are to be assessed at nine per cent of the Applicant’s gross commission.  The only issue in dispute is in relation to 
each property sold or listed by the Applicant is whether superannuation contributions of nine per cent should be assessed prior 
to or after advertising costs are deducted from amounts outstanding as gross commission.   

48 Unfortunately, the express terms of the contract in this matter are not clearly drafted.  The second paragraph of the contract 
states that your “remuneration will be based on a commission component of 50 per cent of the gross selling fee … plus 
superannuation”.  Similar words are used in the third paragraph which applies where the Applicant achieved sales which 
attracted a payment of more than $20,000 in gross commission in any one month.  The third paragraph provides a formula for 
calculation of commission in the case of an inter-office conjunctional.  When that occurred (as it did in the case of the sale of 
the Brigid Road property) the Applicant’s gross commission is reduced by that formula.  The Applicant contends that if her 
gross commission on a property is 50 per cent, she is to receive superannuation contributions calculated as nine per cent of 
50 per cent of the gross selling fee prior to any deduction of advertising costs.  If the amount is 60 per cent then she says that 
she is entitled to superannuation contributions calculated as nine per cent of 60 per cent of the gross selling fee.  In addition, 
where the sale is inter-office conjunctional, she says that she is entitled to superannuation contributions calculated as 
nine per cent of 60 or 40 per cent of 50 per cent (or 60 per cent) of gross selling fee prior to any deduction of advertising 
expenses.  The eighth paragraph, in effect, provides that after credit is given for the four per cent advertising allowance, any 
additional advertising costs are to be deducted from the Applicant’s commission.  It follows from this paragraph that 
advertising expenses are to be deducted from the Applicant’s gross commission.  However, the eighth paragraph makes no 
mention of the calculation of superannuation. 

49 In my opinion the words “your remuneration will be based on a commission component …. plus superannuation” in paragraph 
2 of the contract means an assessment of the Applicant’s gross commission requires an application of the formula set out in 
paragraphs 2, 3 and 4 of the contract.  In both paragraphs, 2 and 3, it is stated that the commission component will be plus 
superannuation.  By the use of the word “plus” in these paragraphs, it is apparent that the objective meaning of these 
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paragraphs and the contract when read as a whole, is that superannuation is to be calculated prior to the deduction of 
advertising costs.  When calculating the Applicant’s gross commission only paragraphs 2, 3 and 4 of the contract are relevant 
as it is the amount calculated under those paragraphs that superannuation is calculated. 

50 For these reasons, I am satisfied that the Applicant has proved that she is owed the following amounts of superannuation 
contributions. 

$1,278.45   (Coral Tree Avenue) 

$98.14   (Brigid Road) 

$292.44   (Other properties – Exhibit 11) 

$1,669.03   Total 

51 In light of the findings made in these reasons for decision, I will declare that the Respondent owes the Applicant $14,936.72 
(gross) as commission and $1,669.03 (net) as superannuation contributions and order the Respondent to pay the Applicant 
$14,936.72 and to pay the Applicant’s AMP superannuation fund $1,669.03. 

 
 

2007 WAIRC 00343 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIGID MARTINA MURPHY 
APPLICANT 

-v- 
ZIN ZAN (WA) PTY LTD T/A WA PRESTIGE PROPERTIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 4 APRIL 2007 
FILE NO/S B 511 OF 2006 
CITATION NO. 2007 WAIRC 00343 
 

Result Declaration made and Order issued 
Representation 
Applicant Mr A R MacPherson (of counsel) 
Respondent Mr I H Sargent 
 

Order 

HAVING heard Mr MacPherson, of counsel on behalf of the Applicant and Mr Sargent, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant is owed contractual benefits by the Respondent. 

(2) ORDERS that the Respondent, within 7 days of the date of this order, pay to the Applicant, the sum of 
$14,936.72 (gross) being an amount of unpaid commissions due and owing by the Respondent. 

(3) ORDERS that the Respondent, within 7 days of the date of this order, pay to the Applicant’s AMP 
superannuation fund, the sum of $1,669.03 (net) being amounts of superannuation due and owing by the 
Respondent. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 
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2007 WAIRC 00299 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY JAMES PARSON 
APPLICANT 

-v- 
DISCOVERY VACATION CLUB PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 30 MARCH 2007 
FILE NO B 29 OF 2007 
CITATION NO. 2007 WAIRC 00299 
 

Result Application discontinued 
Representation 
Applicant Mr Leask of Counsel 
Respondent Mr K Trainer as agent 
 

Order 

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 

WHEREAS a conciliation conference was convened on 21 March 2007 at the conclusion of which the applicant advised the 
Commission that he wanted to discontinue the application; and  

WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  

 THAT the application be and is hereby discontinued. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 
 

2007 WAIRC 00348 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GREGORY JAMES PEARCE 
APPLICANT 

-v- 
HURSON PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 10 APRIL 2007 
FILE NO B 175 OF 2006 
CITATION NO. 2007 WAIRC 00348 
 

Result Application discontinued 
Representation 
Applicant Mr G J Pearce 
Respondent Mr M Carton 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 28 April 2006, 31 May 2006 and 13 December 2006 the Commission convened conferences for the purpose 
of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference held on 13 December 2006 agreement was reached between the parties; 
AND WHEREAS on 26 March 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2007 WAIRC 00347 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER ANDREW EVANS R.N. 
APPLICANT 

-v- 
NORTH METROPOLITAN AREA HEALTH SERVICE - MENTAL HEALTH TRADING AS 
GRAYLANDS SELBY LEMNOS HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 10 APRIL 2007 
FILE NO/S U 551 OF 2006 
CITATION NO. 2007 WAIRC 00347 
 

Result Application Dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the Monday the 29th day of January 2007 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on Wednesday the 4th day of April 2007 the Applicant advised the Commission that the matter had been settled and 
that he was agreeable to an order issuing to dismiss the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2007 WAIRC 00256 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALYCE RAMSAY 
APPLICANT 

-v- 
JLF CORPORATION PTY LTD T/A CUSTODIAN WEALTH BUILDERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 15 MARCH 2007 
FILE NO/S U 562 OF 2006 
CITATION NO. 2007 WAIRC 00256 
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Result Application Dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Monday the 15th day of January 2007 the Commission contacted the Applicant by telephone at which time the 
Applicant stated that she had been paid out and would file a Notice of Discontinuance; and 
WHERAS the Commission attempted to contact the Applicant by telephone on Tuesday the 30th day of January, Monday the 19th 
and Thursday the 22nd of February 2007 and messages were left to which there was no response; and 
WHEREAS by a Notice of Hearing dated the 1st day of March 2007 the Commission advised the applicant that a hearing would be 
convened on the Thursday the 15th day of March 2007 at 9.00am for the applicant to show cause why the application should not be 
dismissed; and 
WHEREAS at the hearing on Thursday, the 15th day of March 2007 there was no appearance for or by the applicant; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00346 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID BRUCE SIMONS 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 10 APRIL 2007 
FILE NO U 528 OF 2006 
CITATION NO. 2007 WAIRC 00346 
 

Result Application discontinued 
Representation 
Applicant Mr T Borgeest (of counsel) 
Respondent Ms R Hartley (of counsel) 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 January 2007, 24 January 2007 and 2 February 2007 the Commission convened conferences for the purpose 
of conciliating between the parties;  
AND WHEREAS at the conclusion of the conferences matters remained unresolved between the parties;  
AND WHEREAS on 15 March 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2006 WAIRC 05760 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELISSA LEE STANKOVIC 
APPLICANT 

-v- 
MOVEWELL PTY LTD ACN 100 277 405 T/AS MOVEWELL PHYSIOTHERAPY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD MONDAY, 16 OCTOBER 2006 
DELIVERED WEDNESDAY, 22 NOVEMBER 2006 
FILE NO. U 494 OF 2006 
CITATION NO. 2006 WAIRC 05760 
 

CatchWords Termination of employment – Harsh, oppressive and unfair dismissal –Whether application referred 
outside of 28 day time limit – Whether Commission functus officio in respect of earlier application – 
Industrial Relations Act 1979 (WA) s 29(3) – Application out of time 

Representation  
Applicant Mr C Fayle as agent  
Respondent Mr T Smetana of Counsel 
 

Reasons for Decision 

1 The background to this application is that the applicant lodged Application 683 of 2005 on 30 June 2005 against the above-
named respondent.  That application alleged that the applicant was dismissed unfairly on 7 June 2005.  There was no claim for 
denied contractual benefits.  The applicant was at all times represented by an agent, Mr Fayle.  Application 683 of 2005 was 
discontinued by order of the Commission on 8 February 2006.  The order was deposited in the Registry on 10 February 2006.  
The recitation in the order states that the applicant requested on 24 January 2006 that the application be discontinued.  This is 
not in contest.  There is a Notice of Withdrawal or Discontinuance signed and lodged in the Commission on 24 January 2006 
by the applicant’s agent.   

2 The applicant then lodged two further applications against the above-named respondent on 12 September 2006.  This 
application, ie Application U494 of 2006, alleges that the applicant was unfairly dismissed on 7 June 2005.  The other 
application is Application B494 of 2006 and the applicant alleges that she was denied the implied contractual benefit of 
“considerateness and goodness”.  I will deal with that application separately.       

3 At a mention hearing on 16 October 2006 the applicant sought to argue that this claim for unfair dismissal was not out of time.  
Both parties were directed to provide written submissions and the applicant was directed to specify the relief sought in the 
claim for denied contractual benefits.  The respondent submitted that the two applications for unfair dismissal are separate and 
distinct applications which cover the same subject matter.  The respondent submitted that the Commission is functus officio in 
respect of Application 683 of 2005 (Aussie Online Limited v John Lane 81 WAIG 2511) and that for varying reasons the 
Commission should not accept Application U494 of 2006 as it is out of time (Malik v Paul Albert, Director General, 
Department of Education of Western Australia 84 WAIG 683).   

4 The applicant submitted that she, “decided that she was unable to face two such stressful actions while remaining healthy, and 
that she did not have sufficient resources to do so in any case and that as such she had no option other than to discontinue 
Application number 683 of 2005”.  The stressful situations were the application alleging unfair dismissal and, “facing 5 
charges of “stealing as a servant” due to the allegations made by the Respondent”.  The applicant submitted that “lodging” and 
“filing” were two separate acts.  I do not comprehend the relevance of this point.  The applicant went on to submit that the 
Commission is functus officio with respect to Application 683 of 2005.  However, that application was never heard and the 
Commission is not res judicata in respect of the matter referred to in the application lodged on 30 June 2005.  The applicant 
referred to an appeal against the order to discontinue the matter in John Lane v Aussie Online Limited 82 WAIG 430.  This 
case is not relevant in this matter as the applicant is not arguing that the Commission erred in not applying s.35 of the Act; and 
indeed the order was reduced to a minute of proposed order.  In any event that would be a matter of appeal if in fact the point 
were or could be taken.  The applicant’s concluding submission appears to incorporate matters relevant to an assessment by the 
Commission under s 29(3), and a statement that while the applicant does not seek to re-open Application 683 of 2005 the 
matter in question was referred within the 28 day time limit. 

5 Clearly the application before me is Application U494 of 2006.  This is obviously a separate application to Application 683 of 
2005, even though they both relate to the same dismissal.  Following the reasoning of the Full Bench in Aussie Online Limited 
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v John Lane 81 WAIG 2511 the Commission is plainly functus officio in respect to Application 683 of 2005.  This leaves 
Application U494 of 2005 which was filed approximately 14 months out of time.  That application cannot somehow fall within 
the time limit by virtue of a previous application on the same subject matter.  The Commission must now consider whether it 
would be unfair not to accept the application out of time.  Whilst I have some submissions on that issue I am not in the position 
to determine that matter.  Given the applicant’s desire to argue that the application was in fact within time, I have dealt with 
that point only, and that is consistent with my directions out of the hearing on 16 October 2006.   

 
 

2006 WAIRC 05761 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELISSA LEE STANKOVIC 
APPLICANT 

-v- 
MOVEWELL PTY LTD ACN 100 277 405 T/AS MOVEWELL PHYSIOTHERAPY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD MONDAY, 16 OCTOBER 2006 
DELIVERED WEDNESDAY, 22 NOVEMBER 2006 
FILE NO. B 494 OF 2006 
CITATION NO. 2006 WAIRC 05761 
 

CatchWords Alleged outstanding contractual entitlements claim – Whether claims are properly made – whether 
items claimed to be struck out - Industrial Relations Act 1979 (WA) 

Representation  
Applicant Mr C Fayle as agent 
Respondent Mr T Smetana of Counsel 
 

Reasons for Decision 

1 This is an application lodged on 12 September 2006 alleging that the applicant was denied the implied contractual benefit of 
“considerateness and goodness”.  The application was lodged in conjunction with an application alleging that the applicant was 
dismissed unfairly on 7 June 2005.  Both applications were brought on for mention on 16 October 2006.  The Commission, 
after hearing the applicant, directed that the applicant specify the relief sought, as the Commission expressed some possible 
doubts about the validity of the application.  On 30 October 2006 the applicant submitted that the relief sought is as follows: 

1. 2 weeks pay in lieu of notice (written entitlement) at an average weekly earning of $487.50 ($975.00)  

2. Loss of income since termination as at 30/10/06.  This figure may be effected by orders in U494 of 2006 (max 
$12475) and or moneys earned by the Applicant for casual or part time employment since termination. ($34,107.00) 

3. Injury to reputation from denial of right to natural justice and “considerateness and goodness” ($20,000.00) 

Total Sought ($55,082.00) 

2 The respondent submitted that points 2 and 3 are claims for damages, are not denied contractual benefits and are not industrial 
matters within s.7 of the Industrial Relations Act 1979.  The respondent submitted that the Commission has no jurisdiction to 
hear these matters (Hot Copper Australia Ltd v Saab 82 WAIG 2020).  The respondent submitted that the Commission is 
prevented from dealing with the whole of the application due to the amended Workplace Relations Act 1996 and stated that the 
respondent is a constitutional corporation. 

3 The applicant relied on a decision of the Industrial Appeal Court in Bone Densitometry Australia Pty Ltd T/as Perth Bone 
Densitometry v Lenny 86 WAIG 1485.  That decision has no relevance to this application.  The decision concerns the duty of 
mutual trust and confidence in an employment relationship and deals with the actions of an employer in a claim for unfair 
dismissal.  It has no bearing on a claim for denied contractual benefits. 

4 The relief which the applicant seeks in item 2 is clearly a claim which may be awarded as compensation in a successful claim 
for unfair dismissal, subject to certain findings of unfairness, the impracticability of reinstatement and actual loss.  It cannot be 
characterised as a claim for denied contractual benefits. 
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5 The claim for injury to reputation is either not an industrial matter, as submitted by the respondent, or it is a claim for 
compensation by way of injury deriving from a claim for unfair dismissal.  It is not a claim to be made under this application.  
At the time of hearing the s29(3) matter in Application U494 of 2006 the applicant will be asked for any further submission as 
to why these two claims (items 2 and 3 in Application B494 of 2006) should not be struck out.    

6 The claim for notice may be said to be a claim for denied contractual benefit under the Act.  The matter is however tied to the 
issue of the dismissal.  The applicant has also claimed that she was unfairly and summarily dismissed.  The parties are in 
dispute on this point and are in dispute as to the actual employment status of the applicant.  The matter is further complicated 
by the challenge to jurisdiction by the respondent on both applications.  The issue of jurisdiction will need to be dealt with 
first, unless the parties have any further submissions to make as to the progress of the applications.   

 
 

2007 WAIRC 00267 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELISSA LEE STANKOVIC 
APPLICANT 

-v- 
MOVEWELL PTY LTD ACN 100 277 405 T/AS MOVEWELL PHYSIOTHERAPY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 9 FEBRUARY 2007 
DELIVERED TUESDAY, 20 MARCH 2007 
FILE NOS. B 494 OF 2006, U 494 OF 2006 
CITATION NO. 2007 WAIRC 00267 
 

CatchWords Termination of employment – Harsh, oppressive and unfair dismissal –Denied Contractual 
entitlements - Application referred outside of 28 day time limit – Industrial Relations Act 1979 (WA) 
s 29(3) – Extension of time not granted – Claim for unfair dismissal dismissed – Contractual benefits 
claim for lost income struck out. 

Result Extension of time not granted; Application for Unfair Dismissal Dismissed; Contractual Entitlements 
Claim Struck Out in respect of item 2 

Representation  
Applicant Mr C Fayle as agent 
Respondent Mr T Smetana of Counsel 
 

Reasons for Decision 

1 These matters came on for hearing on 9 February 2007 further to a decision of the Commission on 16 October 2006.  The 
claim for unfair dismissal relates to the second claim lodged on 12 September 2006, for a dismissal which happened on 7 June 
2005.  The first claim for unfair dismissal was lodged on 30 June 2005 and discontinued by order on 8 February 2006.  As for 
the contractual benefit claim, the applicant was directed to show cause why items 2 and 3 of the contractual benefits claim 
should not be struck out.  That claim is as follows: 

“2. Loss of income since termination as at 30/10/06.  This figure may be effected by orders in U494 of 2006 (max 
$12475) and or moneys earned by the Applicant for casual or part time employment since termination. 
($34,107.00) 

3. Injury to reputation from denial of right to natural justice and “considerateness and goodness” ($20,000.00)”. 

2 At the commencement of hearing the applicant withdrew item 3 of her claim.  

3 The applicant submitted in relation to item 2 of the claim that the applicant is entitled to an implied condition in the 
employment contract of “considerateness and goodness”.  The respondent breached this condition by summarily dismissing the 
applicant for stealing, albeit the respondent maintains otherwise, and for the conduct in which they engaged.  The applicant 
submitted that this claim is separate from the claim for loss due to unfair dismissal.  The claim is for income the applicant 
would have received but for the breach of contract by the employer.  The applicant relies on the decision of the Industrial 
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Appeal Court (IAC) in Bone Densitometry Australia v Lenny (86 WAIG 1487) which dealt with the issue of a repudiatory 
breach of the implied duty of considerateness and goodness as an aspect of the duty of “mutual trust and confidence”.  This 
implied duty then being a contractual entitlement and the breach of that being an industrial matter. 

4 The applicant then distinguished this application from the decision of the IAC in Hotcopper Australia Ltd v SAAB [2002] 82 
WAIG 2020 where the contractual benefit was found to be a commercial matter outside the jurisdiction of the Commission.  
The applicant was challenged as to how the claim could be justified as a denied contractual benefit claim when the claim was 
for loss of income post termination of the contract.  Mr Fayle for the applicant submitted: 

“Well, if it is accepted that there are two separate issues, then it has to be considered as to whether an employer can limit 
its exposure to having a situation addressed merely by terminating the contract at a later time. Now, what we are saying, 
sir, and what we ask the Commission to consider is that the dismissal, the termination of the contract was a separate issue 
and the compensation for that is limited to six months wages and there is a statute of limitations of 28 days unless this 
Commission rules otherwise. And it is not given that this Commission is going to allow the unfair dismissal claim to be 
heard.  Now, that having been said, since we say that this matter is a matter for contractual entitlements, that is correctly 
heard under a different sections which is 28(1)(b)(ii). And there is, sir, a statute of limitations of six years and there is no 
limit, save the limits which are delineated, if you like, in - I think its paragraphs 24 to 32 of the Saab v Hot Copper 
decision.” (Transcript p.5) 

5 Mr Fayle went on to refer to the passage by Anderson J in Hot Copper where he stated: 

“Without intending to express a concluded view, I am inclined to think that this would include making a monetary order 
for compensation - that is, a damages award - in an appropriate case, as long as its purpose is to do no more than is 
necessary to "redress the matter by resolving the conflict in relation to the industrial matter" - Welsh v Hills (1982) 62 
WAIG 2708 - and as long as its effect is so limited.” 

6 The respondent submitted that: 

“If one was to follow Mr Fayle’s argument, then if you’re to allow loss of income since  termination, in this case it’s more 
than 14 months already, you might be awarding someone  loss of income since termination based on two years loss of 
income under a contractual  benefits claim. And I would submit that that would undermine section 23(a)(8) which limits  
compensation for unfair dismissal to an amount of six months remuneration. And therefore there’s no cases in which 
under a contractual benefits claim the Commission has awarded an amount in respect of loss of income since termination. 
And I would submit that that part of the claim should be struck out.” 

7 It is common ground that the employment contract ended summarily on 7 June 2005 at the hands of the employer.  The reason 
for the termination and the fairness or otherwise of the termination is in dispute and I will deal with that matter later.  The 
statutory basis for seeking relief through the Commission pursuant to s29(1)(b)(ii) has been explained in many decisions.  The 
Hon President in Hotcopper Australia Ltd v David Saab 81 WAIG 2704 @ 2707 stated: 

“I observe that a claim made under s.29(1)(b)(ii) of the Act is not a claim for breach of contract of 
employment, in the common law sense, because the ability to make the claim, the nature of the claim and 
the remedies available are limited by and also stem from the wording of the sub-section.  S.29(1)(b)(ii) 
prescribes and defines a particular statutory breach of contract within those limitations. 

The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the 
following:- 

(a) The claim must relate to an “industrial matter”, as defined in s.7 of the Act. 

(b) The claim must be made by an “employee”, as defined in s.7 of the Act. 

(c) The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the 
claim under his/her contract of service. 

(d) The subject contract must be a contract of service. 

(e) The benefit must not arise under an award or order of the Commission. 

(f) The benefit must have been denied by the employer. 

(See also the discussion of the nature of s.29(1)(b)(ii) claims in Ahern v AFTPI  79 WAIG 1867 (FB).)” 

8 In Hot Copper v. Saab the matter concerned the right to be issued with shares in the company under the contract of 
employment, whether a monetary award could be made in lieu of specific performance and whether the right to shares was an 
industrial matter.  The IAC, in their decision, determined that the benefit claimed was not an industrial matter, but was instead, 
“in its essential character, … a private claim of a commercial nature which lacks any ingredient or complexion of industrial 
relations.”  Andersen J stated: 
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“In my opinion, a line must be drawn at some point to mark out the boundary beyond which it was never intended that the 
Commission's powers to settle disputes should be exercised and I think that the line must be drawn by reference to the 
intrinsic nature and circumstances of the particular dispute, the question being whether it is or is not really and truly a 
dispute of an industrial nature, susceptible of just resolution under the Act.” 

9 The obiter comments by Andersen J referenced earlier, concerning the ability of the Commission to award damages in a claim 
for contractual benefits, are comments relating to the issue in Hot Copper of whether a monetary award could be made where 
specific performance is not possible.  The difficulty for the applicant in this matter is there is no issue of specific performance; 
in fact there is no issue of debt or an accrued liability under the contract.  The contract had come to an end at the hands of the 
employer.  The Act in such circumstances provides a remedy which may include re-instatement of the contract and/or an award 
of compensation.  This is apparent within s.23 and s.29(1)(b)(i) of the Act.  The applicant has made a claim under this 
provision but seeks to make an additional and separate contractual benefits claim, it would seem on the submission for the 
applicant, because the remedy is limited to 6 months.  Item 2 of the applicant’s claim for denied contractual benefit must 
therefore be struck out.  To award such a claim would be to circumvent the Act and the statutory arrangement for matters of 
unfair dismissal.  I would add that the award of compensation in a case of unfair dismissal is not a matter of punishment or 
windfall gain but a calculation of loss, capped at 6 months (see Garbett v Midland Brick Company Pty Ltd 83 WAIG 893). 

10 I turn then to the claim for unfair dismissal.  The claim is out of time for the reasons expressed in my earlier decision.  The 
claim is unusual in that it is in essence the same claim made a second time.  The applicant decided to discontinue the earlier 
application because she says in evidence that she could not cope with having to face two proceedings at the same time.  She 
could not afford to do so and she was “an absolute mess”.  The second proceeding being a matter of alleged stealing as a 
servant which was before the Magistrate and has since been discharged.  The applicant chose then to make the present claim 
once she was clear of the matter before the Magistrate.  

11 The inherent difficulty in this application, is that the applicant chose originally not to pursue an adjournment of the original 
unfair dismissal application, but chose to have the matter discontinued.  The applicant sought by letter an adjournment of the 
original application, which was opposed in correspondence by the respondent.  Before the question of an adjournment could be 
heard and determined the applicant chose to discontinue the application.  The merits of the actual claim had not been 
entertained by the Commission.  At that time all parties were right to consider that the matter before the Commission was at an 
end.  The applicant had at all times been represented by her agent and hence should have been aware of her options.  An option 
being to simply pursue the adjournment whilst criminal proceedings were afoot so as not to potentially prejudice herself in 
those proceedings (see Paulownia Saw Milling, Timber Supplies and Manufacturing Pty Ltd v Warren Ian Jones 81 WAIG 
2715).  The respondent is therefore correct in my view to argue that I should not exercise my discretion to accept the 
application being out of time as the finality of litigation is a matter in the public interest.  The applicant chose to end the 
litigation.  For this reason the application should not be accepted. 

12 Having said that, the criteria for determining s.29(3) matters was outlined by the IAC in Malik v Paul Albert, Director 
General, Department of Education of Western Australia 84 WAIG 683 as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed 
period should be extended.  The prima facie position is that the time limit should be complied with 
unless there is an acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be 
relevant.  It will show that the decision to terminate is actively contested.  It may favour the granting 
of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an 
extension of time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 

5. The merits of the substantive application may be taken into account in determining whether to grant 
an extension of time. 

6. Consideration of fairness as between the applicant and other persons in a like position are relevant to 
the exercise of the Court's discretion."” 

13 The delay in bringing this application is substantial.  This application was made some fifteen months after the dismissal.  The 
respondent was alerted to the challenge to the dismissal and the initial application was made within time.  However the first 
application was discontinued and hence the dismissal was at that time no longer under challenge.  This later application was 
not brought until 12 September 2006.  There was some additional delay after the Magistrate dispensed with the prosecution 
(i.e. about 21 July 2006) whilst the applicant sought legal advice.  The prejudice to the respondent is that, on Mr Owens 
evidence, some of the records concerning patient payments would no longer be available as the system has changed.  
Additionally, a staff member now resides in the south of the State.    

14 There was an issue raised in cross-examination by the applicant as to whether she was casual or probationary in her 
employment.  Exhibit A9, Clause 5 (Probationary period) 
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“There is a probationary period of three months during which time either party may terminate this agreement by the 
giving of at least one week’s notice in writing to the other party.  At the conclusion of the probationary period, the 
Employee may terminate this contract by the giving of at least two weeks’ notice in writing to the Employer.  At the 
conclusion of the probationary period, the Employer retains the right to immediately dismiss the Employee for serious 
misdemeanors or unlawful acts by the Employee.” 

15 The probationary period had concluded at the time of dismissal.  Mr Owens for the respondent says that the employment was 
casual until such time as a review had been undertaken of the applicant’s employment.  This is not how the contract reads and 
in fact Ms Stankovic had completed her probation at the time of dismissal.  The respondent also maintains that Ms Stankovic’s 
employment was casual in nature.  However, given the evidence of Mr Owens about the regularity of the employment, and 
given the notice and probationary provisions in the contract, I doubt that the employment was casual. 

16 As to the merits of the application, clearly from the evidence, in particular the letters to the applicant immediately post 
termination, the respondent considered that it was likely that the applicant was responsible for some missing monies.  
Nevertheless, Mr Owens says he was careful to stress that the dismissal was for the deletion of records, about which they were 
sure.  He was not sure about whether the applicant was responsible for the missing monies.  He wrote letters post termination 
to in part stress that he was not accusing Ms Stankovic of theft.  Clearly these letters show that at that time Ms Stankovic was 
concerned that she had been accussed of theft in their telephone conversations.  Mr Owens sought to clarify the situation.  
Whilst I accept the respondent’s version of events the difficulty I have is that when I read the letter, and the direct accusations, 
it is hard not to consider that the respondent was holding Ms Stankovic responsible for the missing monies.  Exhibit A6 the 
letter of 7 June 2005 reads in part as follows: 

“Our records at Edgewater Physiotherapy and at Warwick Physiotherapy indicate that on several occasions; 

• A client made a cash payment to you, 

• Then a receipt was issued by you to the client to confirm acceptance of the cash payment, 

• Then the electronic record of the transaction was altered to record that cash was not received, and 

• Then the equivalent amount of cash was missing from the cash register”. 

17 The respondent maintains that the applicant was dismissed for wrongly and without reason or authority deleting records from 
the computer.  Ms Stankovic says that she was spoken to some weeks before her dismissal regarding the deletion of records.  It 
is not completely clear but it seems that she did not see this as a warning.  She denied that she had deleted records and denied 
that she was capable of doing so.  She says that she had not been trained in the program such that she would be able to delete 
records.  Her evidence in general was characterised by outright denial.  The applicant tendered into evidence two statements 
from fellow workers which in the applicant’s view are meant to support the view that she had not been trained to delete 
records.  The applicant says that she did not receive much training.  These statements do indicate that she was not taught to 
delete records but indicate that Ms Stankovic was trained in her job.  The statements when read fairly and taken with the 
evidence of Mr Owens, which I accept, lead me to the view that it was not accepted practice to delete records.  This being so 
why would someone be trained to delete records?  Mr Owens evidence is also that the process of deletion simply required 
marking a line and pressing the delete key, in the same manner as a word program.  Mr Stankovic gave evidence that she was 
not very familiar with computers other than she had played computer games and had completed letters.  I am confident, on the 
evidence before me, that Ms Stankovic was responsible for the deletions. 

18 In any event, if the respondent had dismissed Ms Stankovic for theft then a summary dismissal may have been warranted.  I do 
not have sufficient evidence to make a final judgement on that point, and that is not the purpose of the present hearing.  The 
respondent maintains, as per the earlier letters, that the summary dismissal was for the deletion of records.  Suffice to say that 
Mr Owens gave evidence as to the steps which he took, or directed be taken, to investigate the matter.  I accept his evidence on 
this point.  The investigation led to the conclusion that the deletions happened whilst Ms Stankovic was working in two 
practices, and the extent of the deletions would have taken sometime to complete.  The number of deletions were also 
considerably more than before Ms Stankovic was employed.  In other words it could not have happened randomly. The 
respondent maintains that this was a serious misdemeanour warranting summary dismissal as it affected potentially the 
respondent’s standing with insurers and the Taxation Office.  It is not clear to me how the mere deletion of records, 
notwithstanding that consequence for the employer, could amount to justification for summary dismissal as opposed to 
dismissal on notice.  This is so even given the earlier warning.  It is also not clear to me why the matters were not put to Ms 
Stankovic.  Mr Owens evidence is that a discussion would have served no purpose as the evidence was very clear.  
Nevertheless, the matters were capable of being put to Ms Stankovic and should have been put (Clifton Nominees Pty Ltd v 
Australian, Liquor, Hospitality & Miscellaneous Workers Union, Western Australia Branch 81 WAIG 3038). These are both 
aspects of unfairness in the dismissal.   

19 In summary, I find that Ms Stankovic was made clearly aware that she was not permitted to delete records some 2 or 3 weeks 
prior to her dismissal.  This constituted a verbal warning.  There is no evidence that she was advised that her job was in 
jeopardy.  She was on probation at that time.  She was then dismissed shortly thereafter once Mr Owens was made aware that 
other records had been deleted and it would seem that some monies had gone missing.  She had clearly not obeyed the 
direction of her employer in the face of her earlier warning.  Whilst there are aspects of the dismissal process which I find to be 
unfair I consider that it is probable that Ms Stankovic could have been dismissed fairly in any event.  The employer took 
reasonable steps to investigate the issue, and the employer says that they did not conclude a view as to stealing.  I consider that 
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it is probable, on the evidence before me, that the applicant was responsible for the deletions to records, and that she clearly 
knew that this was unacceptable to the respondent.  This is notwithstanding the applicant’s complete denials of having done so.  
I make no judgement on the issue of missing monies as there is insufficient evidence to conclude a view.     

20 Mr Fayle for the applicant invited the Commission to find that Mr Owens had taken the matter to the police simply because a 
claim for unfair dismissal had been made.  I cannot come to this conclusion and in any event I am not of the view that the point 
has much relevance given the actions of the applicant in deleting records and later discontinuing the application when other 
options would have been open to her. 

21 Therefore if I weigh the factors for deciding whether it would be unfair not to accept the application out of time, I cannot reach 
the view that my discretion should be exercised so as to accept the application.  The discontinuance of the first application, 
coupled with my assessment that Ms Stankovic was responsible for the deletions, are the dominate factors which lead me to 
this conclusion.  However, clearly the delay is significant and there is some prejudice to the respondent.  I would therefore not 
accept the application out of time and I would dismiss the application.    

 

2007 WAIRC 00268 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELISSA LEE STANKOVIC 
APPLICANT 
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RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 20 MARCH 2007 
FILE NO/S U 494 OF 2006 
CITATION NO. 2007 WAIRC 00268 
 
Result Extension of time not granted; Application dismissed 
Representation 
Applicant Mr C Fayle as agent 
Respondent Mr T Smetana of Counsel 
 

Order 
HAVING heard Mr C Fayle on behalf of the applicant and Mr T Smetana of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that, pursuant to s.29(3), it would not be unfair not to accept the referral of Ms Stankovic’s 
application. 

(2) ORDERS that the application be dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2007 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELISSA LEE STANKOVIC 
APPLICANT 

-v- 
MOVEWELL PTY LTD ACN 100 277 405 T/AS MOVEWELL PHYSIOTHERAPY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 20 MARCH 2007 
FILE NO/S B 494 OF 2006 
CITATION NO. 2007 WAIRC 00269 
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Result Application struck out 
Representation 
Applicant Mr C Fayle as agent 
Respondent Mr T Smetana of Counsel 
 

Order 
HAVING heard Mr C Fayle on behalf of the applicant and Mr T Smetana of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –  
 THAT item 2 of the application be and is hereby struck out. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2006 WAIRC 05840 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF UNION MEMBER. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
MR PAUL ALBERT, DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION AND 
TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 13 DECEMBER 2006 
FILE NO/S C 77 OF 2006 
CITATION NO. 2006 WAIRC 05840 
 

Result Order issued 
 

Order 

WHEREAS on 30 August 2006 the State School Teachers’ Union of WA (Inc) (“the applicant”) applied to the Commission for a 
conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to what the applicant claimed to be the 
repudiation of an offer of a permanent contract of employment to one of its members, Ms Pauline Stephens as at 12 December 2005 
by Mr Paul Albert, Director General of the Department of Education and Training (“the respondent”); and 

WHEREAS the Commission convened a conference on 14 September 2006 for the purpose of conciliating between the parties in 
relation to the dispute and after the conclusion of this conference the parties held further discussions; and 

WHEREAS the Commission convened a report back conference on 23 October 2006 and at the conclusion of this conference the 
parties were given further time to see if the dispute could be resolved however no agreement was reached; and 

WHEREAS on 14 November 2006 the applicant requested that the matter be referred for hearing and also made an application for 
the following interim orders: 

1. An interim order that Ms Stephens be reinstated and maintained in the position for which she had a permanent 
contract dated 12 December 2005; 

2. An interim order for the discovery of all documents relied upon by the employer in this matter, including but not 
limited to any statements, letters, minutes of meetings and recommendations; a list of which will be made available 
by the applicant; and 
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WHEREAS on 16 November 2006 the Commission advised the parties that the applicant’s application for interim orders would be 
dealt with by way of written submissions and the parties were advised to file and serve submissions in relation to this issue by no 
later than 4.00pm 23 November 2006 and submissions in reply by 4.00pm 30 November 2006; and 

Applicant’s submissions 

WHEREAS the applicant argues that the Commission should issue an interim order reinstating Ms Stephens to the permanent 
position which she was offered and accepted on or about 12 December 2005 at Clarkson Community High School (“CCHS”); and 

WHEREAS the applicant argues that Ms Stephens was unfairly dismissed when the respondent repudiated its offer of a permanent 
contract as a teacher at CCHS as at 12 December 2005 when it sought to unilaterally replace this contract with a new temporary 
fixed term contract on 2 February 2006 which Ms Stephens did not accept; and 

WHEREAS Ms Stephens has no reason to doubt that she was appointed on a permanent basis at CCHS when she received the letter 
from the respondent offering her a permanent position at CCHS dated 12 December 2005; and 

WHEREAS the applicant does not accept that the offer of a permanent position at CCHS to Ms Stephens as at 12 December 2005 
was an administrative error; and 

WHEREAS the applicant maintains that Ms Stephens was not advised that her tenure in 2006 at CCHS was to replace a teacher 
undertaking parental leave; and 

WHEREAS the applicant understands that Ms Stephens will be terminated on 13 December 2006 after which she will have no 
position with the respondent; and 

WHEREAS the applicant argues that the order sought will not cause detriment to the respondent as the respondent would not be 
affected by Ms Stephens’ reinstatement to the position at CCHS in the short term as the respondent has the capacity to retain 
Ms Stephens as a teacher at CCHS given the size and scope of the school’s activities; and 

WHEREAS the applicant maintains that there is a position for an English and Drama teacher available for 2007 at CCHS; and 

WHEREAS the applicant argues that the balance of convenience is with the applicant given that Ms Stephens has financial 
commitments including a mortgage, car loan and household expenses and Ms Stephens also is a sole parent with two daughters 
studying at University whom she financially supports; and 

WHEREAS the applicant argues that the consequences of the order sought is not irreversible; and 

WHEREAS the applicant maintains that there was no undue delay in lodging this application; and 

Respondent’s submissions 

WHEREAS the respondent argues that an interim order that Ms Stephens be appointed to a permanent position at CCHS pending 
the hearing and determination of this application should not issue; and 

WHEREAS the respondent claims that this application is frivolous, not in the public interest, detrimental to the parties and usurps 
the provisions of the School Education Act Employees’ (Teachers and Administrators) General Agreement 2006; and 

WHEREAS the respondent argues that Ms Stephens was not dismissed by the respondent (see Byrne -v- Australian Airlines (1995) 
65 IR 32); and 

WHEREAS the respondent argues that the letter of appointment dated 12 December 2005 given to Ms Stephens, which stated that 
Ms Stephens had been appointed to a permanent vacancy at CCHS, was generated in error and the error was rectified as soon as it 
was brought to the attention of the respondent in early 2006; and 

WHEREAS the respondent argues that it has the right to correct an erroneous appointment letter; and 

WHEREAS the respondent argues in the alternative that the respondent has a right to void or sever a contract in these 
circumstances; and 

WHEREAS the respondent submits that contrary to the claims of the applicant the erroneous letter dated 12 December 2005 did not 
change Ms Stephens’ employment status to that of a permanent employee; and 

WHEREAS the respondent argues that a vacant permanent position for Ms Stephens at CCHS did not exist at the time the 
erroneous appointment letter was issued and one does not currently exist within the establishment of CCHS; and 

WHEREAS the respondent argues that Ms Stephens was given a twelve month end dated appointment for 2006 in February 2006 as 
originally agreed between Ms Stephens and Ms Lorimer in December 2005; and 

WHEREAS the respondent argues that as the position identified in the letter dated 12 December 2005 was not at that time a clear 
vacancy that the detriment caused to the respondent by the interim order being sought would result in the respondent being required 
to create a new position that currently did not exist within its establishment at CCHS; and 
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Conclusions 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to Ms Stephens’ rights as an 
employee; and 

WHEREAS the Commission is of the view that it has jurisdiction to issue an interim order to re-instate Ms Stephens’ permanent 
contract of employment as at 12 December 2005 at CCHS pursuant to s 44(6) of the Act in particular under s44(6)(ba)(ii) and 
s 44(6)(bb)(i) which enables the Commission to issue orders which the Commission is otherwise authorised to make under this Act 
in relation to an industrial matter; and 

WHEREAS taking into account the terms of the Act and in particular s 44(6) of the Act whereby the Commission has the power to 
give such directions and make such orders that the Commission considers appropriate in the circumstances the Commission has 
formed the view that an interim order should be considered in this instance pending arbitration of the issues in dispute; and 

WHEREAS the tests relevant to whether or not an interim order should issue are as follows (see Thomas James Brown v President, 
State School Teachers Union of WA (Inc) and Others [1989] 69 WAIG 1390): 

“It seems to me that the principles which apply to the granting of interim injunction proceeding are most applicable here, 
with such modifications as this jurisdiction requires. 

The applicant must therefore establish: – 

(a) That as a matter of discretion, it is just and correct for me to make the order in all the circumstances. 

(b) That, in fact, there is a substantial matter to be tried. 

(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is accepted at trial. 

In addition, the Commission must consider: – 

(a) The damage which may be done to the respondent by granting the order as against the damage to the applicant if 
it is not granted. 

(b) Any irreversible consequences of the granting of the order. 

(c) The promptness or otherwise of the application. 

(d) Any other relevant consideration.”; and 

WHEREAS the issuance of interim orders needs to take into account the interests of both parties without reaching any concluded 
view about the merits of such an application; and 

WHEREAS after considering the arguments put by both parties the Commission has formed the view that an interim order re-
instating Ms Stephen to a permanent position at CCHS as at 12 December 2005 should not issue based on the following preliminary 
views: 

1. On the information before me it is my view that the applicant has not demonstrated that there are substantial issues to be 
tried in relation to the status of Ms Stephens’ employment with the respondent which warrants the issuance of the interim 
order sought as there is no evidence confirming that a permanent position is currently available to Ms Stephens at CCHS 
nor does it appear that this was the case at the time Ms Stephens was notified that she was appointed to a permanent 
potion at CCHS as at 12 December 2005 and I am not convinced on the evidence currently before me that given the 
nature of this dispute that there is a prima facie case for relief if this application is accepted at hearing; 

2. I find that the balance of convenience in relation to whether or not the interim orders sought should issue lies with the 
respondent in this instance as the effect of one of the interim orders being sought would require the respondent to create 
an additional permanent position at CCHS which, it appears, is not required; 

3. I find that not issuing an interim order that Ms Stephens be appointed to a permanent appointment at CCHS pending the 
hearing and determination of this application is not irreversible as Ms Stephens can be re-deployed to work at another 
school in the interim; and 

WHEREAS I accept that as there may be some financial disadvantage to Ms Stephens if she is not re-appointed to a position at 
CCHS in 2007 it is my view that the respondent should appoint Ms Stephens to a suitable alternative teaching position for 2007 at 
one its metropolitan high schools at least until this application is finally determined; and 

WHEREAS in the circumstances I am of the view that it is just and equitable that the order sought by the applicant not issue 
however, I will issue an order that Ms Stephens be re-deployed to an alternative position for 2007, on a temporary basis, pending 
the finalisation of this application; 

NOW THEREFORE having heard Mr M Amati by way of written submissions on behalf of the applicant and Mr S Brown by way 
of written submissions on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Act hereby 
orders: 
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1. THAT the applicant’s application for an interim order re-instating Ms Stephens to a permanent position at 
CCHS pending the finalisation of this application be and is hereby dismissed. 

2. THAT the respondent appoint Ms Stephens to a suitable teaching position commencing at the start of the 2007 
school year at a metropolitan high school, on a temporary basis, until the finalisation of the hearing in relation to 
this matter. 

3. THAT both parties discover all documents relevant to this matter by 31 January 2007. 

4. THAT liberty to apply be granted to the parties in relation to Order (2). 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2007 WAIRC 00260 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF UNION MEMBER. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INC) 

APPLICANT 
-v- 
MR PAUL ALBERT, DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION AND 
TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 19 MARCH 2007 
FILE NO/S C 77 OF 2006 
CITATION NO. 2007 WAIRC 00260 
 

Result Interim Order Rescinded 
 

Order 

WHEREAS on 30 August 2006 the State School Teachers’ Union of WA (Inc) (“the applicant”) lodged an application in the 
Commission seeking a conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) relating to what the applicant 
claimed to be the repudiation of an offer of a permanent contract of employment to one of its members, Ms Pauline Stephens on or 
about 12 December 2005 by Mr Paul Albert, Director General of the Department of Education and Training (“the respondent”); and 

WHEREAS on 14 September 2006 and 23 October 2006 the Commission convened conferences for the purpose of conciliating 
between the parties; and 

WHEREAS as conciliation did not resolve the dispute between the parties the applicant sought an interim order that Ms Stephens 
be reinstated and maintained in the position for which she had a permanent contract dated 12 December 2005 pending the hearing 
and determination of the issues in dispute; and 

WHEREAS the respondent opposed the interim order being sought by the applicant; and 

WHEREAS on 16 November 2006 the Commission advised the parties that the applicant’s application for interim orders would be 
dealt with by way of written submissions; and 

WHEREAS after considering the submissions of both parties the Commission issued the following orders (“the Order”) pursuant to 
s44 of the Act on 13 December 2006: 

“1. THAT the applicant’s application for an interim order re-instating Ms Stephens to a permanent position at 
CCHS pending the finalisation of this application be and is hereby dismissed. 

2. THAT the respondent appoint Ms Stephens to a suitable teaching position commencing at the start of the 2007 
school year at a metropolitan high school, on a temporary basis, until the finalisation of the hearing in relation to 
this matter. 

3. THAT both parties discover all documents relevant to this matter by 31 January 2007. 

4. THAT liberty to apply be granted to the parties in relation to Order (2).”; and 
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WHEREAS on 2 March 2007 the applicant advised the Commission that it no longer wished to proceed with application CR 77 of 
2006 and sought to have this application discontinued and the applicant also applied to have order 2 of the Order that issued on 
13 December 2006 rescinded; and 

WHEREAS on 7 March 2007 the respondent advised the Commission that it consented to application CR 77 of 2006 being 
discontinued and advised the Commission that it agreed to the applicant’s request that order 2 be rescinded; and 

FURTHER the respondent also confirmed that Ms Stephens would remain as a fixed term employee of the respondent for the 
duration of the 2007 school year; and 

WHEREAS the Commission is of the view that as the applicant no longer wishes to pursue application CR 77 of 2006 and as the 
respondent consents to this application being discontinued, the Order which issued on 13 December 2006 shall be rescinded; 

NOW THEREFORE having heard Mr M Amati on behalf of the applicant and Mr S Brown on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Act, hereby orders: 

THAT the Order which issued in this matter dated 13 December 2006 is hereby rescinded. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2007 WAIRC 00272 
DISPUTE REGARDING FIRST AID ALLOWANCE FOR UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
EXECUTIVE DIRECTOR PILBARA TAFE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 23 MARCH 2007 
FILE NO/S CR 72 OF 2006 
CITATION NO. 2007 WAIRC 00272 
 

Result Adjourned Sine Die 
 

Order 

WHEREAS this is a matter which has been referred for hearing and determination pursuant to s44 of the Industrial Relations Act 
1979; and 

WHEREAS on 9 February 2007 the application was set down for hearing and determination on 18 and 19 April 2007; and 

WHEREAS on 12 March 2007 the applicant sought an adjournment of the hearing as the applicant’s member, who is the subject of 
this application, has had to travel overseas at short notice to care for his ill parents and he is uncertain when he will return and the 
applicant therefore has been unable to obtain proper instructions from him in relation to this application; and 

WHEREAS the respondent consents to the adjournment of the hearing; and 

WHEREAS after hearing from the parties and when deciding whether the Commission should exercise its discretion to grant the 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19) and 
when taking into account equity and fairness the Commission is of the view that an adjournment should be granted; and 

WHEREAS the Commission accepts that the applicant will suffer some disadvantage as its member who is the subject of this 
application is unavailable to attend the hearing and as a result of his absence the applicant is unable to properly prepare for the 
hearing by obtaining instructions from him; 
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NOW THEREFORE the Commission pursuant to the powers conferred on it under the Act, and in particular s27(1), hereby orders: 

THAT the hearing of application CR 72 of 2006 scheduled for 18 and 19 April 2007 is adjourned sine die. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner 
Conference 

Number Dates Matter Result 

Civil Service 
Association of 
Western Australia 
Incorporated  

Fire and Emergency 
Services 

Harrison C PSACR 
53/2005 

8/02/2007 
 

A dispute regarding 
alleged breach of 
process in 
disciplinary matters 
concerning a union 
employee 

Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated  

Fire and Emergency 
Services 

Harrison C PSAC 
53/2005 

9/12/2005 
12/01/2006 
8/02/2006 
15/02/2006 
28/02/2006 
13/09/2006 
22/09/2006 
 

A dispute regarding 
alleged breach of 
process in 
disciplinary matters 
concerning a union 
employee 

Referred 

Executive Director, 
Department of 
Conservation and 
Land Management, 
Director General, 
Department of 
Agriculture, 
Department of 
Consumer and 
Employment 
Protection, Director 
General, 
Department of 
Culture and the Arts 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Harrison C C 101/2006 N/A 
 

Dispute regarding 
industrial action. 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Subicare Child Care 
Centre Incorporated 

Harrison C C 75/2006 5/09/2006 
14/09/2006 
27/09/2006 
10/10/2006 
23/11/2006 
27/11/2006 
 

Dispute regarding 
the dismissal of a 
union member 

Dismissed 

The Australian 
Workers' Union, 
West Australian 
Branch, Industrial 
Union of Workers 

Steven Beckett 
Project 
Airconditioning Pty 
Ltd 

Kenner C C 99/2006 12/12/2006 
 

Dispute regarding 
the deduction of 
wages from adult 
apprentices 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Acting Executive 
Director, Drug and 
Alcohol Office 

Kenner C PSACR 
26/2006 

N/A 
 

Dispute regarding 
contractual 
entitlements for 
union members 

Discontinued by 
leave 

The State School 
Teachers' Union of 
W.A.(Incorporated) 

Mr Paul Albert, 
Director General of 
the Department of 
Education and 
Training 

Harrison C CR 77/2006 N/A 
 

Dispute regarding 
termination of 
employment of 
union member. 

Discontinued 
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CORRECTIONS— 

2007 WAIRC 00259 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE FRIDAY, 16 MARCH 2007 
FILE NO. APPL 1295 OF 2004 
CITATION NO. 2007 WAIRC 00259 
 

Result Correction order issued 
 

Order 

WHEREAS an error occurred in the Order dated Wednesday, 2 March 2005 issued in APPL 1295 of 2004, the Commission, in 
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. Clause 1. – Title:  Delete this clause and insert the following in lieu thereof: 

1. - TITLE 

This award shall be known as the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2007 WAIRC 00271 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MALCOLM STANLEY LANE 
APPLICANT 

-v- 
MR M.WEIDERMANN T/A GUARDIAN INDUSTRIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 22 MARCH 2007 
FILE NO/S U 420 OF 2006 
CITATION NO. 2007 WAIRC 00271 
 

Result Order for discovery 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Ms L Horwood (of counsel) 
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Order 
HAVING heard Mr K Trainer, as agent on behalf of the Applicant, and Ms L Horwood, of counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the Applicant shall give to the Respondent within 21 days of the date of this order discovery of any tax records, 
including any income tax returns and BAS statements in the Applicant's possession or control which relate to the period 
of time the Applicant carried out work for the Respondent. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Telephone 
Speech & 
Hearing Centre 
(Enterprise 
Bargaining) 
Agreement 2006 
– The, AG 
33/2007 

4/04/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
The Telethon 
Speech& Hearing 
Centre for 
Children WA 
(Inc), Liquor, 
Hospitality and 
Miscellaneous 
Union Western 
Australian 
Branch 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western Australia 
Police Internal 
Affairs Covert 
Services 
Agreement 2007 
PSAAG 2/2007 

26/03/2007 Commissioner of 
Police  

The Western 
Australian Police 
Union of Workers 

Commissioner P 
E Scott 

Agreement 
Registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining)  
Agreement No 10 
of 2006 AG 
10/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
John XXIII 
College Council 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining)  
Agreement No 3 
of 2006 AG 
3/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Institute of the 
Blessed Virgin 
Mary 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 1 
of 2006 AG 
1/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Trustees of the 
Marist Brothers 
Southern 
Province 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 11 
of 2006 AG 
11/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Congregation of 
the Presentation 
Sisters WA 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 12 
of 2006 AG 
12/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Sisters of the 
Good Shepherd 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 13 
of 2006 AG 
13/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Roman Catholic 
Bishop of 
Geraldton 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 14 
of 2007 AG 
14/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Roman Catholic 
Bishop of 
Broome 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 2 
of 2006 AG 
2/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Servite College 
Council Inc 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 4 
of 2006 AG 
4/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Congregation of 
the Missionary 
Oblates of Most 
Holy and 
Immaculate 
Virgin Mary 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 5 
of 2006 AG 
5/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Sisters of Mercy 
Amalgamated 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 6 
of 2006 AG 
6/2007 

27/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Roman Catholic 
Bishop of Perth 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 7 
of 2006 AG 
7/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Sisters of Mercy 
West Perth 
Congregation 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 8 
of 2006 AG 
8/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Sisters of the 
Holy Family of 
Nazareth 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Western 
Australian 
Catholic Schools 
(Enterprise 
Bargaining) 
Agreement No 9 
of 2006 AG 
9/2007 

28/03/2007 The Independent 
Education Union 
of Western 
Australia, Union 
of Employees, 
Trustees of the 
Norbertine 
Canons 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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PUBLIC SERVICE APPEAL BOARD— 
2007 WAIRC 00167 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RINA GEM 

APPELLANT 
-v- 
THE DEPARTMENT FOR PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER – CHAIRMAN 
 MR K TRENT – BOARD MEMBER 
 MS P PHILLIPS – BOARD MEMBER 
DATE MONDAY, 26 FEBRUARY 2007 
FILE NO. PSAB 8 OF 2006 
CITATION NO. 2007 WAIRC 00167 
 

Result Direction Issued 
Representation  
Applicant In Person 
Respondent Mr K Trainer as agent 
 

Direction 
HAVING heard Ms R Gem on her own behalf and Mr K Trainer as agent on behalf of the respondent the Public Service Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT further evidence in chief of the appellant in this matter be adduced by way of signed witness statements 
which shall stand as the evidence in chief of the maker.  Evidence in chief other than that contained in the 
witness statement may only be adduced by leave of the Appeal Board. 

(2) THAT the appellant file and serve upon the respondent any signed witness statements upon which she intends to 
rely no later than five days prior to the date of the resumed hearing. 

(3) THAT the respondent give notice to the appellant of witnesses it requires to attend at the proceedings for the 
purposes of cross-examination no later than three days prior to the date of the resumed hearing. 

(4) THAT the parties have liberty to apply on short notice. 
 (Sgd.)  S J KENNER, 

[L.S.] On Behalf of the Public Service Appeal Board. 

 

2007 WAIRC 00255 
AGAINST THE DECISION TO TERMINATE EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RINA GEM 

APPELLANT 
-v- 
THE DEPARTMENT FOR PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR K TRENT - BOARD MEMBER 
 MS P PHILLIPS - BOARD MEMBER 
DATE THURSDAY, 15 MARCH 2007 
FILE NO PSAB 8 OF 2006 
CITATION NO. 2007 WAIRC 00255 
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Result Order issued 
Representation 
Applicant In Person 
Respondent Mr K Trainer agent 
 

Order 
HAVING heard Ms R Gem on her own behalf and Mr K Trainer as agent on behalf of the respondent the Public Service Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders - 

1. THAT the appellant produce for inspection by the respondent by 22 March 2007 copies of the following 
documents: 
(a) all payslips in relation to employment undertaken by the appellant since the termination of her 

employment by the respondent; and 
(b) copies of all applications for employment made by the appellant since the termination of her 

employment by the respondent. 
 (Sgd.)  S J KENNER, 

[L.S.] On Behalf of the Public Service Appeal Board. 

 

2007 WAIRC 00277 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RINA GEM 
APPELLANT 

-v- 
THE DEPARTMENT FOR PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR K TRENT - BOARD MEMBER 
 MS P PHILLIPS - BOARD MEMBER 
DATE TUESDAY, 27 MARCH 2007 
FILE NO PSAB 8 OF 2006 
CITATION NO. 2007 WAIRC 00277 
 

Result Discontinued by leave 
Representation 
Applicant In Person 
Respondent Mr K Trainer agent 
 

Order 
HAVING heard Ms R Gem on her own behalf and Mr K Trainer as agent on behalf of the respondent the Public Service Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

 (Sgd.)  S J KENNER, 
[L.S.] On Behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 16/2006 Rodney G Park Department for 
Planning and 
Infrastructure 

Scott C Dismissed 15/03/2007 

PSA 25/2006 Frank Milici Department of 
Housing and Works 

Scott C Dismissed 29/03/2007 

PSA 26/2006 Ian Weston Department of 
Housing and Works 

Scott C Reclassification 
appeal dismissed 

Not Applicable 

PSA 27/2006 John Ferguson Department of 
Housing and Works 

Scott C Dismissed 29/03/2007 

PSA 87 - 
90/2003 

Roy Wyatt and 
Others 

Minister for Health 
in right of the East 
Metropolitan Health 
Service - Royal 
Perth Hospital 

Scott C Dismissed 15/03/2007 

PSA 91 - 
117/2003 

Kym Ann Bannear 
and Others 

Minister for Health 
in right of the East 
Metropolitan Health 
Service - Royal 
Perth Hospital 

Scott C Dismissed 15/03/2007 

PSA 126/2004 Colin Ryan Hall Minister for Health 
in right of the 
MetropolitanHealth 
Service Osporne 
Park Hospital - 
North MetroHealth 
Service 

Scott C Dismissed 13/03/2007 

 

 

NOTICES—Union Matters— 

2007 WAIRC 00354 

NOTICE 

FBM 003 of 2007 

NOTICE is given of an application by the “Western Australian Principals’ Federation” to the Full Bench of the Western Australian 
Industrial Relations Commission for registration of an organisation pursuant to Section 55 of the Industrial Relations Act 1979.   

The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by which that 
area of the State within which the organisation operates, or intends to operate is limited, are as follows: 

4 ELIGIBILITY FOR MEMBERSHIP  

(a) The Federation shall consist of persons in the following categories: 

(i) Principals employed or usually employed by the Department as Principals or Deputy Principals in 
Western Australian Government schools and colleges whether described or classified as Principal, 
deputy Principal, district Principal, associate Principal, assistant Principal, school administrator or 
executive (however such positions are otherwise described); and 

(ii) Any person elected to an office in the Federation. 
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The matter has been listed before the Full Bench on at 10:30 am on Tuesday 12 June 2007 in the President’s Court (Floor 17).  A 
copy of the rules of the proposed new organisation may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   

Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005. 

S TUNA 
DEPUTY REGISTRAR 11 April 2007 

 
 


	Industrial Gazette
	INDUSTRIAL APPEAL COURT—Appeal against decision of Full Bench—
	2007 WAIRC 00360
	2007 WAIRC 00327

	 FULL BENCH—Appeals against decision of Commission—
	2007 WAIRC 00334
	 2007 WAIRC 00319

	FULL BENCH—Procedural Directions and Orders—
	2007 WAIRC 00258
	 2007 WAIRC 00270

	PRESIDENT—Matters dealt with—
	2007 WAIRC 00238

	PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of—
	2007 WAIRC 00315

	AWARDS/AGREEMENTS—Variation of—
	2007 WAIRC 00309
	2007 WAIRC 00313
	2007 WAIRC 00311
	2007 WAIRC 00321
	 2007 WAIRC 00314
	2007 WAIRC 00307
	 2007 WAIRC 00312
	 2007 WAIRC 00310
	 2007 WAIRC 00316
	 2007 WAIRC 00308
	 2007 WAIRC 00317

	 AWARDS/AGREEMENTS AND ORDERS—Interpretation of—
	2007 WAIRC 00292
	2007 WAIRC 00291

	PUBLIC SERVICE ARBITRATOR—Matters dealt with—
	2007 WAIRC 00262

	INDUSTRIAL MAGISTRATE—Claims before—
	2007 WAIRC 00355

	UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
	2007 WAIRC 00278
	 2007 WAIRC 00300
	2007 WAIRC 00349
	2007 WAIRC 00134
	2007 WAIRC 00265
	2007 WAIRC 00198
	2007 WAIRC 00288
	 2007 WAIRC 00290
	2007 WAIRC 00306
	 2007 WAIRC 00352
	2007 WAIRC 00287
	2006 WAIRC 05822
	 2007 WAIRC 00298
	2007 WAIRC 00343
	 2007 WAIRC 00299
	2007 WAIRC 00348
	2007 WAIRC 00347
	2007 WAIRC 00256
	2007 WAIRC 00346
	 2006 WAIRC 05760
	2006 WAIRC 05761
	2007 WAIRC 00267
	2007 WAIRC 00268
	2007 WAIRC 00269

	CONFERENCES—Matters arising out of—
	2006 WAIRC 05840
	2007 WAIRC 00260

	CONFERENCES—Matters referred—
	2007 WAIRC 00272

	CONFERENCES—Notation of—
	 CORRECTIONS—
	2007 WAIRC 00259

	PROCEDURAL DIRECTIONS AND ORDERS—
	2007 WAIRC 00271

	ENTERPRISE BARGAINING AGREEMENT—Notation of—
	 PUBLIC SERVICE APPEAL BOARD—
	2007 WAIRC 00167
	2007 WAIRC 00255
	2007 WAIRC 00277

	 RECLASSIFICATION APPEALS—Notation of—
	NOTICES—Union Matters—
	2007 WAIRC 00354


	gzt_cc_87_1_4.pdf
	Vol. 87 Part 1
	Sub Part 4 (April)




