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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPELLANT 
-and- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY CHANCERY OFFICE AND OTHERS 

RESPONDENTS 
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FILE NO/S FBA 40 OF 2006 
CITATION NO. 2007 WAIRC 00385 
 

Decision Orders and directions 
Appearances 
Appellant Ms L Kirkwood and with her Mr M Swinbourne 
Respondents Ms K Wroughton 
 

Order 
This matter having come on for hearing before the Full Bench on 17 April 2007, and having heard Ms L Kirkwood 
and with her Mr M Swinbourne on behalf of the appellant, and Ms K Wroughton on behalf of the respondents, it is 
this day, 18 April 2007 ordered that:- 

1. The appellant provide supplementary written submissions within 
seven days of the date of the order. 

2. The respondents provide supplementary written submissions within 
14 days of the date of the order. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Decision Orders and directions 
Appearances 
Appellant Ms L Kirkwood and with her Mr M Swinbourne 
Respondents Ms K Wroughton 
 

Order 
This matter having come on for hearing before the Full Bench on 17 April 2007, and having heard Ms L Kirkwood 
and with her Mr M Swinbourne on behalf of the appellant, and Ms K. Wroughton on behalf of the respondents, it is 
this day, 4 May 2007, ordered that:- 

1. Order 2 of the orders made by the Full Bench on 18 April 2007 is 
varied in accordance with Order 2. 

2. The respondents provide supplementary written submissions by 
10 May 2007. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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ON APPEAL FROM: 
Jurisdiction : Western Australian Industrial Relations Commission 
Coram : Commissioner J L Harrison 
Citation : (2006) 86 WAIG 3297 
File No : CR 38 of 2006 
 

CatchWords: 
Industrial Law (WA) - Appeal against declaration of the Commission - Application for conference pursuant to s44 of the Industrial 
Relations Act 1979 (WA) (as amended) - Dispute about application of clause of agreement - Interpretation of industrial agreements 
- Jurisdiction to interpret agreements in s44 application, given specific procedure in s46 - Appeal allowed due to lack of jurisdiction 
Legislation: 
Industrial Relations Act 1979 (WA) (as amended), s7, s7(1)(i)(i), (ii), s44, s44(6)(bb)(i), s44(9), s46, s46(1)(b), s46(3), s46(5), s83 
Industrial Relations Commission Regulations 2005, r31 
Result: 
Appeal allowed 
Representation: 
Counsel: 

Appellant : Ms L Kirkwood (of Counsel), by leave 
Respondents : Ms K Wroughton (of Counsel), by leave 

Solicitors: 
Appellant : Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Respondents : Catholic Education Office 

 

Case(s) referred to in reasons: 
Anthony Hordern and Sons Ltd v Amalgamated Clothing and Allied Trades Union of Australia 
 (1932) 47 CLR 1 
BGC Contracting Pty Ltd v The Construction, Forestry, Mining and Energy Union of Workers 
 [2004] FCA 569 
Crewe and Sons Pty Ltd v AMWSU (1989) 69 WAIG 2623 
Crown Scientific Pty Ltd v Clarke (2007) 87 WAIG 598 
J-Corp Pty Ltd v The Australian Builders’ Labourers’ Federated Union of Workers, Western 
 Australian Branch (1993) 73 WAIG 1185 
Minister for Immigration and Multicultural and Indigenous Affairs v Nystrom (2006) 230 ALR 
 370 
Murcia and Associates (A Firm) v Grey (2001) 25 WAR 209 
R v Commonwealth Industrial Court and Another; Ex parte The Australian Coal and Shale 
 Employees’ Federation (1960) 103 CLR 171 
Seamen’s Union of Australia v Matthews and Another (1957) 96 CLR 529 
SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 1760 
Case(s) also cited: 
AMWSU v Grant Electrical Industries Pty Ltd (1989) 69 WAIG 1019 
BHP Billiton Iron Ore Pty Ltd v AFMEPKIUW (WA Branch) and Others [2006] WASCA 124 
Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous WA 
 Branch v Wormald International Australia Pty Ltd and Others (1990) 70 WAIG 1287 
Minister for Works and Water Resources v AMWSU (1983) 63 WAIG 1389 
Norwest Beef Industries Ltd v West Australian Branch, Australasian Meat Industry Employees 
 Union (1984) 64 WAIG 2124 
Ralph M Lee Pty Ltd and Others v Metal and Engineering Workers Union – Western Australian 
 and Another (1994) 74 WAIG 1722 
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Re Cram and Others; ex parte Newcastle Wallsend Coal Co Pty Ltd (1987) 163 CLR 140 
Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of WA and 
 Others (1987) 67 WAIG 1097 
The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, WA v The 
 Australian Builders, Labourers Federated Union of Workers, Western Australian Branch (1994) 
 74 WAIG 1357 
The Hospital Laundry and Linen Service v The Federated Miscellaneous Workers Union of 
 Australia, Western Australian Branch (1993) 74 WAIG 45 
United Furniture Trades Industrial Union v Dale Manufacturing Co Pty Ltd (1950) 30 WAIG 539 

Reasons for Decision 
THE FULL BENCH: 
The Appeal 
1 By notice of appeal filed on 20 November 2006 the appellant appeals against the decision of the Commission given on 

1 November 2006.  The decision was in the form of a declaration.  The terms of the declaration will be later set out. 
The Application 
2 The initiating application was for a conference pursuant to s44 of the Industrial Relations Act 1979 (WA) (“the Act”).  The 

grounds of the application were set out in Schedule A to the application.  In Schedule B there were listed 15 respondents in 
addition to the first-named respondent in the body of the application.  In Schedule C there were listed 16 enterprise bargaining 
agreements which had been made between the appellant and the respondents.  These were referred to in Schedule A to the 
application as “the agreements”.  The full name of the agreements was for example for the first-named respondent, “The 
Roman Catholic Archbishop of Perth Inc Non-Teaching Staff Enterprise Bargaining Agreement 2004”. 

3 Schedule A asserted the agreements were substantially similar in their terms and application.  Clause 16 of the agreements 
provided for the referral of disputes or difficulties that may arise in their operation to the Commission for 
conciliation/arbitration.  The schedule asserted there was a dispute about the application of clause 40(7) of the agreements.  
This clause provided:- 

“Subject to the provisions of subclause (4) of this clause, during the school 
vacation periods the employer shall be relieved of the obligation to provide 
work and the employee shall not be entitled to the payment of wages in respect 
of any such period during which no work is performed other than any period 
during which the employee is on annual leave or a public holiday where the 
public holiday falls on a day on which the employee would normally be 
employed to work.  Provided that the maximum period covered by this 
subclause shall be four weeks (20 days) in any one year.” 

4 The schedule set out the nature of the dispute about the “application” of the agreements and sought the Commission’s 
assistance in resolving the matter.  The schedule said school employees such as canteen workers covered by the agreements 
were being paid for 44 weeks or 220 days per year inclusive of annual leave.  Part-time employees were being paid on a pro-
rata basis.  The appellant asserted school employees should be paid a minimum of 48 weeks per year.  The schedule asserted 
that:- 

“Clause 40(7) of the Agreements provides that the employer is not obliged to 
provide work or pay an employee during the vacation period, provided that 
the maximum period covered by the subclause is four weeks (or 20 days).  
Thus, in an ordinary working year of 52 weeks (or 260 days), the employer is 
entitled not to pay the employee for four weeks (or 20 days).  Therefore, the 
employee should be paid for 48 weeks (or 240 days) each year.” 

5 The dispute was not resolved through conciliation and therefore a memorandum of matters referred for hearing and 
determination, pursuant to regulation 31 of the Industrial Relations Commission Regulations 2005, was drawn up and signed 
by the Commission.  A schedule to the memorandum said the parties remained in dispute about the terms and conditions of 
employment of school employees covered by the 16 agreements which were then listed. 

6 The schedule said the appellant sought the answers to the following questions:- 
“1. Whether a School Employee, as defined under Clause 45. – 

Classifications of above the Agreements employed by any of the 
respondents named in the Agreements is entitled to be paid a 
minimum of 48 weeks per year; and 

2. If the answer to point 1 is yes, whether all part-time School Employees 
are entitled to be paid 48 weeks per year on a pro rata basis.” 

The Hearing of the Application 
7 The application was heard on 14 August 2006.  Both the appellant and the respondents were represented by counsel.  

Mr Terence Wilson, the Assistant Director of the School Personnel Section of the Catholic Education Office, gave evidence for 
the respondents.  The parties also provided written submissions which were to some extent elaborated upon at the hearing. 

8 In the appellant’s amended written submissions it was stated in paragraph 2.1 that the appellant “submits that the nub of the 
issue in question is one of interpretation and application of clause 40(7) of the agreements”.  Substantive submissions were 
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then made about the principles to apply in the interpretation of an industrial agreement and the correct interpretation of the 
clauses in dispute. 

9 In the respondents’ written submissions the questions in dispute were similarly addressed.  Again the respondents set out the 
law about interpretation of industrial agreements and the interpretation they submitted was correct.  In paragraph [2] of the 
written submissions it was said that the agreements “need to be interpreted in accordance with section 46” of the Act.  The 
written submissions did not clearly articulate the consequence which flowed from this submission, nor make any suggestion 
that there was a concomitant jurisdictional issue. 

The Reasons and Declaration 
10 At the conclusion of the hearing the Commissioner reserved her decision.  Reasons for decision were published on 30 October 

2006.  As stated earlier the declaration was published on 1 November 2006.  In the reasons for decision the Commissioner set 
out the procedural background, dispute, claim, terms of the agreements, submissions of the parties, evidence and then 
commenced a final section of the reasons headed “Findings and conclusions”.  The Commissioner set out that she accepted the 
evidence of Mr Wilson and then referred to the “legal principles to be applied when interpreting awards”.  The correct 
interpretation of the agreements was then considered and analysed by the Commissioner.  The Commissioner set out her 
reasons for preferring the respondents’ submissions about the interpretation of the agreements.  It is not presently necessary to 
set out the basis upon which the Commissioner reached her conclusion.  The declarations made by the Commission were:- 

“1 THAT the answer to question 1 is ‘yes’ on the basis of a full-time 
School Employee being an employee who is required to work 
52 weeks per year including four weeks of annual leave entitlements 
and vacation periods. 

2 THAT all part-time School Employees are entitled to a salary based 
on a pro rata proportion of a full-time School Employee’s salary, that 
is an employee who works over 52 weeks per year.” 

The Grounds of Appeal 
11 The grounds of appeal were set out in Schedule A to the notice of appeal.  There were four grounds.  Ground 1 contained 12 

“Particulars” although the appellant obtained leave at the commencement of the appeal to delete “particulars” 1.2, 1.7 and 1.9.  
The appellant also obtained the leave of the Full Bench to amend ground 4 to delete the word “applies” and replace it with the 
words “does apply”.  Relevantly for present purposes grounds 1 and 3 asserted the Commissioner erred in law in her 
interpretation of clause 40(7) of the agreements.  Ground 2 asserted the Commissioner erred in her use of “custom and 
practice” in the interpretation of clause 40(7), whilst ground 4 set out what the appellant asserted was the correct interpretation 
of the clause. 

Crewe and Sons Pty Ltd v AMWSU (1989) 69 WAIG 2623 
12 The appeal was listed for hearing on 17 April 2007.  At the commencement of the hearing the Full Bench brought to the 

attention of the parties the Full Bench decision of Crewe.  It was suggested to the parties, based on Crewe, that the 
Commission may not have had jurisdiction to interpret the agreements under s44 of the Act given the specific process and 
jurisdiction contained in s46.  It was apparent that neither counsel was in a position to respond to the point and accordingly 
copies of Crewe were provided and the hearing was stood down whilst counsel considered the issue.  Upon resumption both 
counsel sought the opportunity to make written submissions.  This was agreed to by the Full Bench and orders were then made 
to facilitate this.  As a consequence the appellant filed supplementary written submissions on 26 April 2007 and the 
respondents did so on 10 May 2007. 

13 The appellant submitted the Commission was acting within jurisdiction when it heard and determined the application pursuant 
to s44 of the Act and urged the Full Bench to hear and determine the substantive appeal.  The respondents submitted the 
Commission did not have jurisdiction to hear and determine the matter in accordance with s44 and therefore opposed the Full 
Bench hearing the substantive appeal. 

The Nature of a Jurisdictional Point 
14 It is apparent that neither party nor the Commissioner at first instance addressed the present jurisdictional issue.  This does not 

of course mean that it is an issue which the Full Bench can overlook.  Issues of jurisdiction are fundamental to the hearing and 
determination of applications. 

15 In SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 1760 at 1762 the Full Bench confirmed that jurisdiction cannot be waived, 
given by consent or conferred when non existent.  In Murcia and Associates (A Firm) v Grey (2001) 25 WAR 209 Steytler J 
(with whom Wallwork J agreed) said at [14] that even where no jurisdictional point was taken at first instance this cannot 
“create jurisdiction”.  As his Honour said it is the duty of a judicial officer to satisfy themselves that they have jurisdiction and 
an appeal court “is obliged itself to take notice of the fact of that absence of jurisdiction”.  (See also Crown Scientific Pty Ltd v 
Clarke (2007) 87 WAIG 598 at [96]-[97]). 

The Relevant Sections of the Act 
16 It is appropriate at this stage to set out the relevant sections of the Act. 
17 Section 7 of the Act relevantly defines an “industrial matter” as follows:- 

““industrial matter” means any matter affecting or relating or pertaining to 
the work, privileges, rights, or duties of employers or employees in any 
industry or of any employer or employee therein and, without limiting the 
generality of that meaning, includes any matter affecting or relating or 
pertaining to —  
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(a) the wages, salaries, allowances, or other remuneration of employees 
or the prices to be paid in respect of their employment; 

(b) the hours of employment, leave of absence, sex, age, qualification, or 
status of employees and the mode, terms, and conditions of 
employment including conditions which are to take effect after the 
termination of employment; 

… 
(i) any matter, whether falling within the preceding part of this 

interpretation or not, where —  
(i) an organisation of employees and an employer agree that it is 

desirable for the matter to be dealt with as if it were an 
industrial matter; and 

(ii) the Commission is of the opinion that the objects of this Act 
would be furthered if the matter were dealt with as an 
industrial matter; 

and also includes any matter of an industrial nature the subject of an 
industrial dispute or the subject of a situation that may give rise to an 
industrial dispute …” 

18 Section 44 of the Act relevantly provides:- 
“44. Compulsory conference  

(1) Subject to this section, the Commission constituted by a 
commissioner may summon any person to attend, at a time 
and place specified in the summons, at a conference before the 
Commission. 

(2) A summons under this section —  
(a) may be given in the prescribed manner; and 
(b) when so given shall, in any proceedings under this Act 

relating thereto, be deemed to have been served on the 
person to whom it is directed unless that person, in 
those proceedings, satisfies the commissioner who 
caused the summons to be given or the Full Bench, as 
the case may be, that he did not receive the summons. 

(3) Any person so summoned shall, except for good cause, proof 
of which is on him, attend the conference at the time and place 
specified in the summons and continue his attendance thereat 
as directed by the Commission. 

[(4) repealed] 
… 
(5a) In endeavouring to resolve any matter by conciliation the 

Commission shall do all such things as appear to it to be right 
and proper to assist the parties to a conference under this 
section to reach an agreement on terms for the resolution of 
the matter. 

(6) The Commission may, at or in relation to a conference under 
this section, make such suggestions and give such directions 
as it considers appropriate and, without limiting the generality 
of the foregoing may —  
(a) direct the parties or any of them to confer with one 

another or with any other person and without a 
chairman or with the Registrar or a deputy registrar 
as chairman; 

(b) direct that disclosure of any matter discussed at the 
conference be limited in such manner as the 
Commission may specify; 

(ba) with respect to industrial matters, give such directions 
and make such orders as will in the opinion of the 
Commission —  
(i) prevent the deterioration of industrial 

relations in respect of the matter in question 
until conciliation or arbitration has resolved 
that matter; 
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(ii) enable conciliation or arbitration to resolve 
the matter in question; or 

(iii) encourage the parties to exchange or divulge 
attitudes or information which in the opinion 
of the Commission would assist in the 
resolution of the matter in question; 

(bb) with respect to industrial matters —  
(i) give any direction or make any order or 

declaration which the Commission is 
otherwise authorised to give or make under 
this Act; and 

(ii) without limiting paragraph (ba) or 
subparagraph (i), in the case of a claim of 
harsh, oppressive or unfair dismissal of an 
employee, make any interim order the 
Commission thinks appropriate in the 
circumstances pending resolution of the claim;  

and 
(c) exercise such of the powers of the Commission 

referred to in section 27(1) as the Commission 
considers appropriate. 

(6a) An order made under subsection (6)(ba) or (bb) —  
(a) binds only the parties to the relevant conference under 

this section; and 
(b) may vary the operation of an existing award or 

industrial agreement in respect of the parties referred 
to in paragraph (a). 

(7) The Commission may exercise the power conferred on it by 
subsection (1) —  
(a) on the application of —  

(i) any organisation, association or employer; 
(ii) the Minister on behalf of the State; or 
(iii) an employee in respect of a dispute relating to 

his entitlement to long service leave; 
 or 

(b) on the motion of the Commission itself whenever 
industrial action has occurred or, in the opinion of the 
Commission, is likely to occur. 

… 
(9) Where at the conclusion of a conference held in accordance 

with this section any question, dispute, or disagreement in 
relation to an industrial matter has not been settled by 
agreement between all of the parties, the Commission may 
hear and determine that question, dispute, or disagreement 
and may make an order binding only the parties in relation to 
whom the matter has not been so settled. 

…” 
19 Section 46 of the Act provides:- 

“46. Interpretation of awards and orders  
(1) At any time while an award is in force under this Act the 

Commission may, on the application of any employer, 
organisation, or association bound by the award —  
(a) declare the true interpretation of the award; and 
(b) where that declaration so requires, by order vary any 

provision of the award for the purpose of remedying 
any defect therein or of giving fuller effect thereto. 

(2) A declaration under this section may be made in the 
Commission’s reasons for decision but shall be made in the 
form of an order if, within 7 days of the handing down of the 
Commission’s reasons for decision, any organisation, 
association, or employer bound by the award so requests. 
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(3) Subject to this Act, a declaration made under this section is 
binding on all courts and all persons with respect to the 
matter the subject of the declaration. 

(4) Section 35 does not apply to or in relation to this section 
unless an order is made under subsection (1)(b) or under 
subsection (2). 

(5) In this section “award” includes an order, including a 
General Order, made by the Commission under any provision 
of this Act other than this section and an industrial 
agreement.” 

An Interpretation was Sought 
20 In our opinion it was quite apparent from the application, memorandum, hearing, submissions, reasons for decision and 

declarations made that the parties sought and the Commission provided an interpretation of the relevant clause of the 
agreements.  Indeed the grounds of appeal asserted error of law in the interpretation of the agreements. 

The Reasons in Crewe 
21 In our respectful opinion the reasons in Crewe are a little unwieldy.  The outcome however is clear enough.  With respect to 

the jurisdiction and powers that may be exercised by the Commission under s44, the Full Bench decided at page 2628:- 
“A bald interpretative decision is precluded by the express existence of the 
power in section 46.  However, in our opinion, in the course of a section 44 
matter, unless the question is a bald interpretative matter, the Commission is 
entitled to interpret an award or any other document before it.” 

22 The Full Bench held the application before the Commission involved a “bald interpretation” and allowed the appeal on the 
basis of lack of jurisdiction.  This was because the Commission had acted without authority by purporting to declare the true 
interpretation of an award other than under s46 of the Act.  In its reasons, the Full Bench placed some emphasis upon the 
division between the judicial and arbitral functions of the Commission.  Commonwealth authorities were cited where the issue 
was relevant because the jurisdiction to interpret awards is part of the judicial power of the Commonwealth and therefore may 
only be exercised by a court created under Chapter III of the Constitution.  (See for example Seamen’s Union of Australia v 
Matthews and Another (1957) 96 CLR 529 at 534 and R v Commonwealth Industrial Court and Another; Ex parte The 
Australian Coal and Shale Employees’ Federation (1960) 103 CLR 171 at 173 both cited by the Full Bench in Crewe at 
page 2626).  In our respectful opinion however this distinction is of little importance to the Commission given that the confines 
of Chapter III are not applicable to the exercise of judicial powers by the courts and tribunals of Western Australia with respect 
to the interpretation of awards made by and agreements registered with the Commission. 

23 Additionally however the Full Bench at page 2628 said that “section 46 confers an interpretative power which is separately 
provided for in the Act from arbitral and conciliatory functions.  It is quite clear from the Act that there is intended to be a 
separate enforcement mechanism in the statute and a separate interpretation mechanism.  In addition, on the statutory 
principles we have mentioned above, these are special powers (see Anthony Hordern and Sons Ltd v. Amalgamated Clothing 
and Allied Trades Union of Australia (1932) 47 CLR 1)”.  Before reaching the conclusion earlier quoted the Full Bench said 
that the “separate powers are conferred on the Commission by section  46 to be used accordingly”. 

24 Although there are some factual differences between the present appeal and Crewe, which we will mention shortly, in our 
opinion if Crewe is to be followed then its application leads to the conclusion that the Commission lacked jurisdiction to hear 
and determine the application.  The order appealed against in Crewe was that the respondent pay to named individuals annual 
leave loading under a clause of an award of the Commission.  The application had been made under s44 of the Act.  The 
present application involved the agreements and did not in its terms seek to enforce compliance by the payment of money or 
some other order.  The latter point was relevant in Crewe because of an alternative submission that the Commission did not 
have the power to enforce the provisions of the award because of the jurisdiction for this purpose of the Industrial Magistrate’s 
Court under the Act. 

The Appellant’s Submissions 
25 The appellant submitted the application made pursuant to s44 of the Act involved an industrial matter as defined in s7 of the 

Act.  In particular reference was made to s7(1)(i)(i) and (ii) of the Act.  It was submitted that it had not been in dispute that the 
issue was an industrial matter.  It was submitted that s44(6)(bb) deals with industrial matters.  It was also submitted that in the 
reasons of the Full Bench in Crewe it had been stated at page 2626 that “section 44 prescribes a determinative process and the 
provisions of section 44 should not be read down”.  Whilst we accept this, in our opinion it does not deal with the argument 
that the specific process under s46 contained the sole jurisdiction for the Commissioner to interpret an industrial agreement.  
That is the specific power impliedly limited the general power under s44, as a matter of statutory construction, when 
considering the Act as a whole. 

26 The appellant also submitted that s46 of the Act had no application because the industrial matter involved an “industrial 
agreement”.  It was submitted, based upon the definition of “award” in s46(5), an industrial agreement was excluded from the 
s46 procedure. 

27 The structure of the definition contained in s46(5) is inclusive.  It includes an order, including a general order made by the 
Commission under any provision of the Act.  The definition then provides for an exception which is “other than this section”.  
The appellant’s contention is that the exception includes an “industrial agreement”.  We do not accept that this is the correct 
grammatical construction of the definition.  The exception is expressed as applying to orders made by the Commission which 
would otherwise be included in the definition of an award.  This is then restricted to an order made under s46.  In our opinion 
the exception does not apply to an industrial agreement, as an industrial agreement is not an order of the Commission.  An 
industrial agreement as defined in s7 of the Act is an agreement which has been registered with the Commission under s41.  
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Although the Commission has a role in the registration of the agreement, and the agreement may be enforced under the Act in 
the Industrial Magistrate’s Court under s83, an industrial agreement is not the product of an order of the Commission.  
Accordingly an industrial agreement does not fit within the exception contained in s46(5). 

28 In addition to this textual and grammatical analysis of s46(5), We cannot perceive any legislative intent and purpose in 
excluding “industrial agreements” from the jurisdiction under s46 of the Act.  That jurisdiction can be equally useful to parties 
bound by industrial agreements as to awards of the Commission.  The present case illustrates this. 

29 The appellant also sought to distinguish Crewe from the present situation.  It was first stated that Crewe involved an award and 
not an industrial agreement.  In our opinion this is a point of distinction which does not matter for the present purposes having 
regard to the definition of an award contained in s46(5). 

30 It was also submitted that the memorandum of matters in the present case did not request an order to make payments to 
members but “whether or not pursuant to Clause 40(7) of the Agreements school employees were entitled to be paid a 
minimum of 48 weeks per year”.  It was submitted that in contrast to Crewe the present application sought to settle a dispute.  
In our opinion however this is beside the point.  What the appellant and the respondents sought from the Commission, in order 
to try to settle the dispute, was the correct interpretation of the agreements.  Section 46 of the Act provides a specific 
jurisdiction and process for this to occur.  This is not to say that the subject of the dispute could not be the subject of an 
application under s44 or conciliation conferences arranged pursuant to s44.  If however the dispute did not resolve and the 
parties wanted it resolved by the Commission interpreting the agreements, s46 contained the jurisdiction and process for this to 
occur. 

31 The appellant referred to three questions asked by the Full Bench in Crewe at page 2628 which were:- 

1. Was the essential nature of the matter an enforcement? 

2. Was the essential nature of the matter an interpretation of an award? 

3. Was the essential nature of the matter a dispute requiring resolution by conciliation and/or arbitration given that 
section 44 should not be read down? 

32 The appellant submitted that the answer to these questions in the present case should be “no”, “no” and “yes”.  In our opinion 
the first question is not relevant in the present case and is not determinative of whether the Commissioner at first instance had 
jurisdiction or not.  With respect to the second question in our opinion as stated earlier the answer is clearly “yes”.  In our 
opinion if Crewe is to be followed therefore the Commissioner at first instance lacked jurisdiction to hear and determine the 
application under s44. 

33 The appellant also submitted that the declaration made by the Commissioner was not a declaration of right and could not be 
enforced.  In our opinion this submission is not material to the present issue. 

34 The appellant also submitted that s83 of the Act was not presently relevant because enforcement had not been sought at this 
stage.  We accept this submission but as stated do not think it determinative of the issue. 

35 The appellant then made submissions as to the judicial/arbitral distinction point.  It was submitted in effect that the dichotomy 
between judicial and arbitral powers which is problematic in the Commonwealth sphere is not so within the State.  We have 
referred to this point earlier.  The appellant relied upon the observations by the Full Bench in J-Corp Pty Ltd v The Australian 
Builders’ Labourers’ Federated Union of Workers, Western Australian Branch (1993) 73 WAIG 1185 at 1188 that:- 

“Nothing in s.44(9) of the Act says that what it prescribes must be purely an 
arbitral decision.  S.44(9) reads as follows:- 

“Where at the conclusion of a conference held in accordance with this 
section any question, dispute, or disagreement in relation to an 
industrial matter has not been settled by agreement between all of the 
parties, the Commission may hear and determine that question, 
dispute, or disagreement and may make an order binding only the 
parties in relation to whom the matter has not been so settled.” 

In the absence of the dichotomy between judicial and arbitral powers which 
exist because of the Constitution in the Federal area, there is no reason why 
decisions, which are to some extent judicial, cannot be made under s.44, 
provided that the decision made resolves the question or dispute or 
disagreement before the Commission.  S.44(9) supports that view in words, as 
does s.44(12).” 

36 The appellant also quoted from the reasons of Carr J in BGC Contracting Pty Ltd v The Construction, Forestry, Mining and 
Energy Union of Workers [2004] FCA 569 at [14] as follows:- 

“It is in that latter sense that, in my provisional view, the Commission was 
arbitrating in the present matter and, in doing so, granted a declaration of 
right.  It seems to me, again on a provisional basis, that the wording of s44(9) 
is wide enough to confer both arbitral power in the traditional industrial 
sense and also arbitral power in the judicial sense.  As it is a State tribunal, 
there are no difficulties in that regard.  If, as I discussed briefly in my reasons 
handed down on 20 February 2004, the Commission has been constituted (as 
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I thought it was) as a “court of the State of Western Australia” then it was 
also invested with federal jurisdiction to decide, inter alia, matters arising 
under the Federal Act – see s39(2) of the Judiciary Act.” 

37 As set out earlier in our opinion the judicial/arbitral distinction was given with respect undue emphasis by the Full Bench in 
Crewe.  Putting that point aside however the jurisdictional problem remains because of the existence of the specific procedure 
in s46 of the Act. 

38 We note that in s44(6)(bb)(i) of the Act the Commission may with respect to industrial matters in a s44 conference “give any 
direction or make any order or declaration which the Commission is otherwise authorised to give or make under this Act”.  
We have considered whether this would include the making of an order or declaration which could have been made under s46 
of the Act and thereby resolving the otherwise jurisdictional difficulty.  In our opinion however the subsection does not have 
this effect.  This subsection applies during the conference stage of a s44 application, not the determination which follows in 
accordance with a memorandum after the failure to successfully resolve a matter at conference.  Therefore s44(6)(b)(i) did not 
apply to the hearing which was before the Commission following the publication of the memorandum.  The terms of the 
memorandum as stated earlier, also make it quite clear that what was sought was a “bald interpretation”. 

Did the Commission Have Jurisdiction? 

39 In our opinion the principle which the Full Bench in Crewe relied upon and illustrated and explained by the High Court in 
Anthony Hordern and Sons Ltd v Amalgamated Clothing and Allied Trades Union of Australia (1932) 47 CLR 1 remains 
applicable.  The High Court recently examined and explained the principle in Minister for Immigration and Multicultural and 
Indigenous Affairs v Nystrom (2006) 230 ALR 370 in the context of whether the power to cancel a visa under s501 of the 
Migration Act 1958 (Cth) was limited by the existence of ss200 and 201 of the Act which permitted deportation.  The court 
unanimously held the cancellation power was not restricted by the deportation powers.  In doing so their Honours considered a 
submission based upon Anthony Hordern and Sons.  All members of the court emphasised that the application of the principle 
is ultimately a matter of statutory construction.  Gleeson CJ, who otherwise agreed with the reasons of Heydon and Crennan JJ, 
said the two sets of provisions were not “repugnant, in the sense that they contain conflicting commands which cannot both be 
obeyed, or produce irreconcilable legal rights or obligations”.  ([2]).  Gummow and Hayne JJ analysed Anthony Hordern and 
Sons and a number of subsequent decisions at paragraphs [44]-[61] of their reasons.  Their Honours referred to the relevant 
principle in paragraph [59] of their reasons as follows:- 

[59]  Anthony Hordern and the subsequent authorities have employed 
different terms to identify the relevant general principle of 
construction. These have included whether the two powers are the 
“same power”,54 or are with respect to the same subject-matter,55 or 
whether the general power encroaches upon the subject-matter 
exhaustively governed by the special power.56 However, what the 
cases reveal is that it must be possible to say that the statute in 
question confers only one power to take the relevant action, 
necessitating the confinement of the generality of another apparently 
applicable power by reference to the restrictions in the former power. 
In all the cases considered above, the ambit of the restricted power 
was ostensibly wholly within the ambit of a power which itself was not 
expressly subject to restrictions.  (54 Anthony Hordern at CLR 7; 
ALR 356.  55 The Wool Stores case at CLR 550; ALR 697–8.  56 
Leon Fink Holdings at CLR 678; ALR 518; Refrigerated Express 
Lines (Australasia) Pty Ltd v Australian Meat & Livestock Corp 
(No 2) (1980) 29 ALR 333 at 347) 

40 Heydon and Crennan JJ at paragraph [165] said that whilst the powers were different with different criteria for their exercise 
and different consequences when exercised, they were both special powers.  Their Honours held the Anthony Hordern and 
Sons line of authority did not apply because “there is not repugnancy between the two powers.  In fact, they are consonant with 
each other”. 

41 It is clear that s46 of the Act outlines a specific jurisdiction and s44 a general jurisdiction.  In our opinion the intention of the 
legislature is that where parties seek the interpretation of an industrial agreement the process provided for in s46 is to be used.  
If not s46 of the Act would be otiose.  Also, the nature of the s46 jurisdiction and consequences of an order under s46 are 
different from s44.  Section 46(1)(b) provides a power to vary the provision of an award for the purpose of remedying any 
defect therein or of giving fuller effect thereto.  No such specific powers are contained within s44 of the Act and the 
amendment of an award is otherwise dealt with by s40 of the Act.  Section 46(3) sets out the broadly binding nature of a 
declaration under s46.  In contrast the orders which may be made by the Commission under s44(9) are “binding only” on “the 
parties in relation to whom the matter has not been so settled”.  In our opinion there are two complementary reasons, based on 
Crewe and Nystrom, why the Commission did not in this case have jurisdiction to decide the application.  The first is that s46 
provides for a specific non-restricted power to interpret “awards” including industrial agreements.  As a matter of legislative 
implication therefore, s44 as a general power does not include this jurisdiction.  Secondly, and reinforcing the first reason, the 
s46 jurisdiction involves additional powers and different consequences than a determination under s44 of the Act. 

Conclusion and Orders 

42 Accordingly as a matter of statutory construction where, as here, parties seek the “bald interpretation” of an industrial 
agreement, s46 of the Act contains the exclusive jurisdiction of the Commission.  In this instance therefore the Commission 
had no jurisdiction under s44 to determine this “industrial matter”.  As a consequence, although the appeal must be allowed, 

http://www.lexisnexis.com/au/legal/frame.do?tokenKey=rsh-23.10987.01257658974&target=results_DocumentContent&reloadEntirePage=true&rand=1182141054093&returnToKey=20_T1663337858&parent=docview#54-r#54-r
http://www.lexisnexis.com/au/legal/frame.do?tokenKey=rsh-23.10987.01257658974&target=results_DocumentContent&reloadEntirePage=true&rand=1182141054093&returnToKey=20_T1663337858&parent=docview#55-r#55-r
http://www.lexisnexis.com/au/legal/frame.do?tokenKey=rsh-23.10987.01257658974&target=results_DocumentContent&reloadEntirePage=true&rand=1182141054093&returnToKey=20_T1663337858&parent=docview#56-r#56-r
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T1663337857&A=0.5745356559480757&linkInfo=AU%23alr%23year%251980%25page%25333%25decisiondate%251980%25vol%2529%25sel2%2529%25sel1%251980%25&bct=A
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T1663337857&A=0.9700227623342669&linkInfo=AU%23alr%23year%251980%25tpage%25347%25page%25333%25decisiondate%251980%25vol%2529%25sel2%2529%25sel1%251980%25&bct=A
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this is only because the decision at first instance must be quashed because of a lack of jurisdiction.  It is regrettable that the 
hearing and determination at first instance has in effect been a wasted process.  However the Commission however constituted 
must observe the jurisdictional limits which the legislature has provided.  This is not to say however that the parties could not 
now seek under s46 of the Act the interpretation of the agreements. 

43 For these reasons a minute of proposed orders will issue that:- 

1. The appellant have leave to amend the grounds of appeal to delete 
from ground 1 particulars 1.2, 1.7 and 1.9 and to replace the word 
“applies” with “does apply” in ground 4. 

2. The appeal is allowed. 

3. The decision at first instance is quashed. 
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Order 

This matter having come on for hearing before the Full Bench on 17 April 2007, and having heard Ms L Kirkwood 
(of Counsel), by leave on behalf of the appellant and Ms K Wroughton (of Counsel), by leave on behalf of the 
respondents, and reasons for decision having been delivered on 27 June 2007, it is this day, 28 June 2007, ordered 
that:- 

1. The appellant have leave to amend the grounds of appeal to delete 
from ground 1 particulars 1.2, 1.7 and 1.9 and to replace the word 
“applies” with “does apply” in ground 4. 

2. The appeal is allowed. 

3. The decision at first instance is quashed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Reasons for Decision 
RITTER AP: 
Introduction 
1 This is an appeal against an order made by the Commission on 31 July 2006 which dismissed the appellant’s application for an 

order for compensation for an alleged harsh, oppressive or unfair dismissal by the respondent.  The application was referred to 
the Commission by the appellant pursuant to s29(1)(a) of the Industrial Relations Act 1979 (WA) (the Act).  The application 
was dismissed because the Commission decided not to allow the appellant an extension of time within which to bring the 
application, pursuant to s29(3) of the Act.  The Commissioner (as the Senior Commissioner then was) announced her decision 
and delivered extempore reasons at the conclusion of a hearing on 10 July 2006.  Written reasons for decision were then 
published on 31 July 2006 which as I have said was also the date when the order dismissing the application was made.   

The Application 
2 The application to the Commission had been filed on 20 October 2005.  The application had attached to it a statement of claim 

which contained the following assertions. 
3 The appellant was employed by the respondent from 20 May 2004 until 5 October 2005.   
4 He was initially employed as a storeman but was then appointed as a purchasing officer.  Whilst in that position the appellant 

commenced 2 weeks annual leave on 21 January 2005.  During that time the respondent appointed a new purchasing officer in 
place of the appellant.  When he returned from leave on 8 February 2005 the appellant was informed of his “demotion”. 

5 He then commenced an unfair dismissal action in the Commission.  This proceeded to a conciliation conference where the 
respondent made settlement offers.  The conference adjourned so the appellant could consider the offers.  In “due course” the 
appellant informed the respondent’s agent that he wanted to accept one of the offers but was told the settlement offer had been 
withdrawn the previous day. 

6 The appellant thereby “became distressed” and “incapacitated for work because of the stress, and consulted a medical 
practitioner”.  The appellant then made a claim against the respondent for entitlements under the Workers’ Compensation and 
Injury Management Act 1981 (WA) (the Workers’ Compensation Act).  The claim was denied by the respondent’s insurer, 
Allianz Australia Insurance Ltd and proceeded to a conference before a conciliation officer.  On 2 August 2005 an agreement 
was reached to settle the claim by way of a deed of settlement and release.  It was a “condition of the settlement that the 
[appellant] tender his resignation”. 

7 The appellant signed a letter of resignation addressed to the respondent dated 11 August 2005, “to take effect upon the 
registration of the Deed of Release with Workcover”.  The deed was not registered so the appellant sent a letter of resignation 
on 4 October 2005, to take effect immediately.  The termination of employment through that resignation “came about by the 
conduct of the Respondent”, because of the demotion, subsequent withdrawal of the offer of settlement of the unfair dismissal 
action and harsh treatment causing incapacity to work.  The appellant sought compensation of “6 months pay”. 

The Answer 
8 The respondent filed a notice of answer and counter proposal on 18 November 2005 (the answer).  In a schedule to the answer 

the respondent denied it had effected a termination or dismissal of the appellant on 5 October 2005 or on any other date.  The 
respondent asserted the appellant resigned by the letter dated 11 August 2005 pursuant to an agreement which was reached 
upon the signing of a “Deed of Settlement and Release” on the same date.  The Deed, it was asserted, provided for the payment 
of a sum of money to the appellant in consideration of discontinuing a workers’ compensation claim.  It was asserted the Deed 
also released the respondent from any future claims before “any Court, Tribunal or Commission”.  The answer said that 
although “the letter of resignation referred to the resignation taking effect upon the date of approval the Deed by Workcover, 
such approval was in fact unnecessary.  Accordingly, the resignation was effected in the ordinary course”.  It was submitted 
the purported (subsequent) resignation by letter dated 3 October 2005 was a contrived resignation, “allegedly forced by the 
company”, to establish a basis for an unfair dismissal claim.  The answer concluded that the appellant had engaged in a 
“contrived action”.   
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The Notice of Hearing 
9 The application did not settle at conciliation and accordingly was listed for the hearing of a jurisdictional issue or issues, based 

upon the terms of the Deed.  The hearing was listed for 3 February 2006. 
10 As will be set out more fully later, a major plank of the appellant’s argument on appeal was that at the hearings on 3 February 

2006 and 10 July 2006 there was a denial of natural justice or procedural unfairness.  The argument was largely based upon 
what was contained in an Amended Notice of Hearing issued by the Registrar on behalf of the Commission dated 19 December 
2005.  The Amended Notice of Hearing listed the hearing of “the abovementioned matter” before the Commission on 3 
February 2006.  With respect to “the abovementioned matter”, the document set out the title of the application but also said, 
above the names of the parties:- 

“IN THE MATTER OF: Jurisdictional issue – estoppel by agreement or by 
deed” 

The First Hearing and Reasons 
11 Following the hearing on 3 February 2006, the Commissioner reserved her decision.  On 13 April 2006 the Commissioner 

published her reasons.  The Commissioner did not accept the argument that the application should not be permitted to proceed 
because there was an estoppel by agreement or deed.   

12 In the course of her reasons however the Commissioner also decided the appellant’s employment was terminated when notice 
of intention to resign, provided by the appellant to the respondent by letter, was accepted by the respondent on 11 August 
2005.  There was therefore an extension of time issue because the application was not filed until 20 October 2005. 

13 The Commissioner said in her reasons that the application would be listed for a hearing about whether it had been filed out of 
time and if so whether an extension of time should be granted.   

The Second Hearing and Reasons 
14 As I have already said the extension of time issue was heard and determined by the Commission on 10 July 2006 and reasons 

for decision were published on 31 July 2006.  The Commissioner referred to the evidence and issues before her and reached 
her conclusions in paragraphs [15]-[19].  In reaching the conclusion that an extension of time ought not to be granted the 
Commissioner applied the criteria set out in Malik v Paul Albert, Director General, Department of Education of Western 
Australia (2004) 84 WAIG 683 (Industrial Appeal Court) (IAC) and Brodie-Hanns v MTV Publishing Limited (1995) 67 IR 
298 (IRCA) and approved by the IAC in Malik. 

The Nature of the Appeal 
15 In deciding whether or not to exercise the power contained in s29(1)(b)(i) of the Act, the Commissioner made a discretionary 

decision.  Accordingly, for the appeal to succeed the appellant must establish that in exercising the discretion the 
Commissioner committed the type of error which has been described many times but in particular by the High Court in House 
v The King (1936) 55 CLR 499 at 504/505, Norbis v Norbis (1986) 161 CLR 513 at 518/519 and Coal and Allied Pty Ltd v 
AIRC and Others (2000) 203 CLR 194 at [21] and [72]. 

16 The appellant contends that errors of the relevant type were made, essentially because there was a denial of natural justice or 
procedural fairness and/or the Commissioner erred in her finding on 13 April 2006 that the appellant’s employment was 
terminated when the notice signed by the appellant was accepted by the respondent on 11 August 2005.  These contentions 
comprised grounds 1 and 3 of the Schedule to the Notice of Appeal.  Ground 2 was abandoned, as was ground 4, which was an 
unnecessary assertion that the appellant was required to and could persuade the Full Bench that an appeal should lie against a 
finding of the Commissioner, in accordance with s49(2) of the Act. 

Ground 1 
(a) The Ground 

17 This ground is as follows:- 
“1. The Learned Commissioner breached the rules of natural justice and 

denied the Applicant procedural fairness on 3 February 2006 in 
proceeding to consider and make a finding on an issue concerning the 
time in which the application had been filed and the date upon which 
the Applicant’s employment with the Respondent had ended. 

PARTICULARS: 
1.1 The Respondent alleged in its notice of answer and counter 

proposal that the Applicant by executing a Deed of Release on 
11 August 2006 had discharged the Respondent from all future 
claims. 

1.2 Accordingly, the Respondent applied to the Commission for an 
order that the application contained in U135/2005 be struck 
out on the grounds that the terms of the Deed of Settlement 
estopped the Applicant from making his claim. 

1.3 The Commission listed the Respondent’s application for 
hearing on 3RD February 2006. 

1.4 After hearing evidence on the issue of the Deed of Release and 
submissions on 3RD February 2006, the Learned 
Commissioner reserved her decision. 

1.5 On 3RD April 2006 the Learned Commissioner delivered her 
decision in which she dismissed the Respondent’s application 
on the preliminary issue of whether the Deed or Release 
created an estoppell to the claim. 
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1.6 In her said reserved decision, the said Learned Commissioner 
made a finding that the Applicant’s employment was 
terminated when a Notice of Resignation signed by the 
Applicant on 11 August 2005 was accepted by the Respondent. 

1.7 The Applicant was not aware of the Commission’s intention to 
deal with the issue of the termination of employment in the 
hearing of 3RD February 2006 and accordingly was not 
prepared for that issue, did not lead evidence on it and did not 
cross-examine the Respondent’s witnesses on that issue. 

1.8 Notwithstanding the Learned Commissioner’s finding in Par. 
1.7 hereof, the Learned Commissioner then proceeded to list 
the application for a further hearing which took place on 10TH 
July 2006 and which according to the Notice of Hearing was 
for the purpose of considering whether the application is out 
of time, and if so, whether an extension of time should be 
granted. 

1.9 The Applicant’s claim in Application U135/2005 identified his 
date of termination as 5TH October 2005. 

1.10 The application U135/2005 was filed in the Commission on 
20TH October 2005, which was within the time limited for the 
Applicant to file such an application.” 

(b) The Particulars 
18 “Particulars” 1.1, 1.2, 1.3, 1.4, 1.5, 1.8 and 1.9 are not controversial.  “Particular” 1.10 is not controversial insofar as its states 

the date on which the application was filed.   
19 With respect to “particular” 1.7 the appellant did not endeavour to put before the Full Bench any evidence of the asserted lack 

of awareness or lack of preparation for the issue.  The only “evidence” placed before the Full Bench was the Amended Notice 
of Hearing referred to earlier and the transcript of the hearing on 3 February 2006.  The Amended Notice of Hearing was not 
contained in the appeal book but with the agreement of both parties, the Full Bench looked at the document at the hearing of 
the appeal.  

(c) Representation by an Agent 
20 Materially, the appellant was represented by a registered agent at the hearings before the Commission at first instance.  The 

same agent represented the appellant at both hearings.  The fact that parties may be represented by registered agents in hearings 
before the Commission is a characteristic of the conciliatory, arbitral and judicial system created by the Act.  An industrial 
agent may be registered under s112A of the Act and may therefore pursuant to s112A(3)(d) and (e) appear for a party, person 
or body under s31, s81E or s91 of the Act and provide advice and other services in relation to “industrial matters”.  Section 31 
of the Act provides for the representation of parties to proceedings.  Section 31(1)(b) provides that a party to proceedings 
before the Commission may appear by an agent.  A consequence of this is, set out in s31(3) of the Act, is that a person or body 
appearing by a legal practitioner or agent is “bound by the acts of that legal practitioner or agent”.  In my opinion this 
subsection applied to the representation of the appellant by his agent at the hearings on 3 February 2006 and 10 July 2006.   

(d) The Transcript of the hearing on 3 February 2006 
21 In considering the transcript it is to be noted that there is nothing to suggest other than that the appellant and his agent were 

present throughout the hearing on that day.   
22 At the hearing the respondent presented its case first due to the basis on which it asserted a lack of jurisdiction.  The 

respondent called two witnesses, Ms Susan Courthope, the technical claims manager of the workers’ compensation division of 
Allianz Australia Insurance Ltd, and Mr Giulio Lombardi, one of the joint managing directors of the respondent.  Both were 
examined and cross-examined.  The appellant’s agent when called upon to present his case did not call the appellant or anyone 
else to give evidence.  (T58).  Closing submissions were made and the Commissioner reserved her decision. 

23 In his opening, the respondent’s agent said at T2-4:- 
“May it please the Commission, these are proceedings which are to deal with 
a jurisdictional issue and as to the title to the - - the notice of hearing in this 
matter, said "Jurisdictional issue, estoppel by agreement or deed".  And, of 
course, the focus of these proceedings therefore is to be upon a deed of 
settlement and release that was entered into in relation to a workers 
compensation claim and an accompanying agreement that Mr Shortland 
resign his employment with the company…. 
So we've now got the jurisdictional issue before us and it's our position in 
relation to that, or it will be our position in relation to that - and this is purely 
just some opening observations for me to make in this matter - but by virtue of 
the principle of estoppel, and one particular branch of estoppel, we say that 
the applicant in relation to this application is prevented from proceeding with 
it due to him being party to, firstly, an agreement to resign and an actual 
resignation effected by him on the 11th of August 2005 and him being party to 
a deed of settlement and release in relation to a workers compensation claim 
and that deed was dated also the 11th of August 2005… 
Now the other aspect as we've touched upon which is in contention in these 
proceedings will relate to whether the original resignation of the 11th of 
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August 2005 constituted a valid resignation or - - or was a resignation that 
could be properly effected because of this notion of it being - - this apparent 
notion of it being conditional upon the deed - that is the deed of settlement 
and release - being approved or registered by - - by WorkCover.  And the 
position that we take in relation to that matter that at no - - at no point in the 
conciliation process that led to the settlement and the conciliation process 
being part of the workers comp compensation dispute resolution process, 
during no part of that was there even an agreement between the parties that 
resignation was to be conditional in the way in which the document seems to 
suggest.”  (Emphasis added) 

24 Accordingly, in opening, the respondent’s agent said, without demur by the appellant’s agent at that time or any time 
thereafter, that the validity of the resignation was in issue at the hearing. 

25 Additionally, throughout the hearing on 3 February 2006 there were numerous references made to the appellant’s resignation 
on 11 August 2005 and the nature and scope of the jurisdictional hearing.  Examples will now be set out. 

26 In the examination-in-chief of Ms Courthope at T15-20 there was evidence given about the appellant’s intention to resign as 
part of the settlement of the workers’ compensation claim, the creation of the deed and the fact of the notice of resignation by 
letter dated 11 August 2005 being signed by the appellant.  Ms Courthope said she was told by a case manager that the 
appellant had sent the signed deed and resignation letter.  The letter was admitted into evidence as an exhibit.  (T21).  The 
letter was read by Ms Courthope.  The letter said: “In accordance with your request, I hereby tender my resignation effective 
the date of approval of a Deed of Release signed by me this day by Workcover”. 

27 During the evidence of Mr Lombardi the Commissioner said to the respondent’s agent that the “matter today is confined to the 
jurisdictional issue”.  (T32). 

28 In his evidence at T37-39, Mr Lombardi spoke of the appellant’s intention and agreement to resign.  He agreed with a leading 
proposition by his agent, which was not objected to, that:  “But was the resignation part of that overall settlement?”  (T38).  
The first resignation letter was looked at by Mr Lombardi and he agreed with another unobjected to leading question which 
was whether he treated “this as being a genuine, bona fide resignation”.  (T40).  He also said however that at the WorkCover 
conciliation conference the only condition of resignation was “that the money changed hands, the deed was binding and that 
was it.”  After payment of the money and receipt of the letter and deed he thought matters were complete.  He answered “none 
whatsoever” to a question of whether he expected “further relationships” with the appellant. 

29 A little later Mr Lombardi said he received a second letter of resignation dated 3 October 2005 which he looked at, did not 
know what to make of and just asked his secretary to file.  (T41).  There was then discussion between the Commissioner and 
both agents about whether this letter of resignation would be tendered as an exhibit.  There was reference in this discussion, by 
the appellant’s agent, to the limits of the “jurisdictional point”, but the Commissioner then interjected and said that he did not 
have to explain that to her but she might find it helpful if she saw the letter.  The letter was then tendered as exhibit 6.  (T43).   

30 During the cross-examination of Mr Lombardi, reference was made to exhibit 3 which was the letter of resignation dated 
11 August 2005.  The terms of the letter were referred to Mr Lombardi at T45 and he said his “interpretation is if the deed is - -
is legal and binding, well, so is the resignation.”  After another question and answer the Commissioner said that it was “a legal 
question which I will deal with in due course as to whether that’s an effective notice or not”.  The Commissioner then said in 
effect there was a question as to whether a conditional notice attached to a resignation which was not satisfied “whether it’s an 
effective notice or not”.  (T45).  The Commissioner said the witness could not speculate about that. 

31 Additionally, during the cross-examination of Mr Lombardi, on the topic of the rate of pay of the appellant the Commissioner 
asked “How does this relate to the jurisdictional issue?”  At T47 the Commissioner said she did not “think you need to go into 
the minutia” [sic] of a dispute during the course of the appellant’s employment.  The Commissioner made the same point at 
T48 about the issue of the appellant’s hourly rate. 

32 At T49 the Commissioner said the “question’s referred for hearing as to whether there - the [appellant] should be estopped 
from bringing a claim for unfair dismissal.  There is no claim for contractual benefits before the Commission”.   

33 The appellant’s agent made his closing submissions first.  In commencing his submissions at T58 he said that the 
“jurisdictional issues are based on two items”.  One was “is jurisdictional [sic] denied because of resignation and, two, does 
the deed of settlement and release contain a - - [sic] ingredients by which the worker has no further right to proceed”.  In the 
next paragraph as recorded in the transcript the appellant’s agent said the “second part is concerning a resignation.  That 
resignation was conditional upon the deed being presented to Work Cover.  The evidence was it was never done so and any 
notice given of an intention to resign is invalidated”.  It was then submitted that “we say there is no valid resignation”.  (T59). 

34 In the closing submissions by the respondent’s agent at T65 he referred to the other “vital question in this matter is the 
question of the agreement to - - to resign”.  Reference was made to the lack of evidence being given by or on behalf of the 
appellant so that there was uncontradicted evidence on behalf of the respondent.  (T65/66).  The question of the validity of the 
resignation was discussed by the respondent’s agent and the Commissioner at T67-68.  There was discussion about the effect if 
the first resignation notice was ineffective and a nullity.  The Commissioner said “does it really matter for the point of view for 
the jurisdictional argument because there is a second tendering of a notice which appears to be quite effective on its face”.  
(T68).   

35 The respondent’s agent said the letter dated 3 October “conveys clearly a resignation”.  (T69).  It was also submitted by the 
respondent’s agent that if the resignation on 11 August 2005 constituted a valid resignation then:  “There is no basis to any of 
this application because what this application is doing is relying upon a subsequent resignation – that is, that of the 3rd of 
October”.  (T73). 

36 The appellant’s agent made submissions in reply but did not question the entitlement of the respondent’s agent, as part of the 
hearing, to have made submissions about the issue of the resignation on 11 August 2005.   
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(e) Lack of Awareness 
37 Notwithstanding the contents of the Amended Notice of Hearing and perhaps the statement by the Commissioner at T49 

referred to above, the way in which the respondent’s agent opened the hearing on 3 February 2006 and the plethora of 
references to the facts and effect of the “resignation” during the hearing, shows that this was, or was taken by the parties and 
the Commissioner overall to be, an issue for hearing and determination that day.  The appellant’s agent did not at any stage 
indicate any lack of awareness of the intention by the Commission to “deal with the issue of the termination of employment” as 
asserted in “particular” 1.7.  Additionally, as stated earlier, s31(3) provides that a party represented by an agent is bound by 
their actions.  It may be, as asserted in “particular” 1.7 that the appellant by his agent did not on his behalf call witnesses or 
cross-examine about, or was prepared for the issue of, the termination of employment.  There is however no evidence to 
support the assertion that, as pleaded in the ground, the appellant was not aware of the Commission’s intention to deal with the 
termination issue, and that as a consequence there was a denial of natural justice or procedural fairness. 

38 Accordingly, and in particular in the absence of any evidence by or on behalf of the appellant suggesting the contrary, in my 
opinion the ground of appeal falls at the first hurdle.  This is that the appellant cannot establish he was unaware of the 
Commissioner’s intention to deal with the issue of the termination of employment at the hearing on 3 February 2006.   

(f) The Hearing on 10 July 2006 
39 At the commencement of the hearing on 10 July 2006 the appellant’s agent said the matter was listed to determine whether the 

claim had been filed out of time and if so, with the Commission’s permission, whether the unfair dismissal claim could 
proceed.  (T2).  There was early discussion with the Commissioner about an assertion by the appellant’s agent that the 
application for unfair dismissal had been filed within time.  The Commissioner asked, in effect, how the application could be 
said to be filed within time if the date of resignation was 11 August 2005.  The agent submitted “there was no requirement as 
contained in that - - that notice for the worker to resign”.  The Commissioner then said that she had already made a finding 
about that; as to which the appellant’s agent said “yes”.  The Commissioner then said that whether the matter was filed out of 
time or not turned on what date Mr Lombardi received the notice of resignation.  The Commissioner also said she had already 
found the appellant’s letter constituted a notice of resignation “so you can’t challenge that finding …”.  The Commissioner said 
the agent was “bound by the findings I‘ve already made on that”.  The appellant’s agent thanked the Commissioner and moved 
on.   

40 Again, it is very material that there was no complaint raised at that stage by the agent about any alleged unawareness of the 
resignation issue being part of what was to be heard and determined at and as a consequence of the hearing on 3 February 
2006, or any suggested denial of natural justice or procedural fairness in what had occurred.  Again, as stated, the appellant is 
bound by the actions of his agent.   

(g) The Status of the Amended Notice of Hearing 
41 The Amended Notice of Hearing did not by its contents suggest the issue of the date of termination of employment would be 

heard on 3 February 2006.  In my opinion, however this did not of itself mean the hearing and determination of that issue on 
and after 3 February 2006 was procedurally unfair.   

42 The Commission’s procedural charter contains flexibility.  (See for example s27 of the Act).  This feeds into a consideration of 
whether the terms of the Amended Notice of Hearing alone meant there was procedural unfairness.  The terms of the Amended 
Notice of Hearing did not by way of either an express or implied status under the Act or Industrial Relations Commission 
Regulations 2005, delineate the boundaries of what could be heard and determined on 3 February 2006.  The flexibility of 
process which the Commission possesses meant that although the Commission was bound to act fairly, this did not necessarily 
mean it was confined to only hear and decide on 3 February 2006 what was listed in the Amended Notice of Hearing.  The 
issue for consideration, now, is whether there was a process of determination by the Commission which was unfair.  The facts 
set out earlier demonstrate that it was not. 

(h) Natural Justice or Procedural Unfairness 
43 Representations made by an administrator, Tribunal or Court may, in some circumstances lead to a denial of natural justice.  

The authorities emphasise however that the facts and legislative context are what is important in establishing such a contention.  
I have already referred to the procedural charter of the Commissioner containing flexibilities but with the duty to act fairly. 

44 The High Court discussed some of the relevant principles of natural justice or procedural fairness in SZBEL v Minister for 
Immigration and Multicultural and Indigenous Affairs and Another (2006), 81 ALJR 515, 231 ALR 592.  In the joint reasons 
of Gleeson CJ, Kirby, Hayne, Callinan and Heydon JJ their Honours said:- 

“[25] Counsel for the respondent minister correctly submitted, at the outset 
of his argument of the appeal to this court, that “what is required by 
procedural fairness is a fair hearing, not a fair outcome” … 
… 

[26] It has long been established that the statutory framework within which 
a decision-maker exercises statutory power is of critical importance 
when considering what procedural fairness requires.  It is also clear 
that the particular content to be given to the requirement to accord 
procedural fairness will depend upon the facts and circumstances of 
the particular case. …” 

45 In Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex Parte Lam (2003) 214 CLR 1 the High Court 
rejected an asserted denial of procedural fairness by the failure of a departmental officer to interview a person who had 
relevant information and had provided a letter, before a decision was made to cancel a visa.  There had been a previous 
representation that this would occur.   

46 Gleeson CJ at paragraph [34] said:- 
“The ultimate question remains whether there has been unfairness; not 
whether an expectation has been disappointed.” 
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47 McHugh and Gummow JJ at paragraph [48] said that “the particular requirements of compliance with the rules of natural 
justice will depend upon the circumstances” and at paragraph [105] emphasised that it is “the fairness of the procedure 
adopted” which is “the concern”.  (See also Hayne J at paragraph [114]). 

48 An example of where there was a denial of procedural fairness is Muin and Lie v Refugee Review Tribunal and Others (2002) 
190 ALR 601.  Both the applicants were misled by representations made by the Tribunal into thinking it was unnecessary for 
them to draw to the attention of the Tribunal information which had been contained in documents, considered by the Minister’s 
delegate, in refusing a protection visa application, which were said to have been received and considered by the Tribunal.  It 
was part of an agreed statement of facts before the High Court that if the applicants were aware that all of the documents had 
not been sent to or read by the Tribunal, they would have arranged for additional submissions or evidence to be placed before 
the Tribunal.  Statements made by the Tribunal to the applicants were very material, on the agreed facts, in providing a 
foundation for the applicants to hold the beliefs which they did.  Neither applicant was given an opportunity to place before the 
Tribunal material which they would have submitted if they were not induced into being mistaken about what had been before 
or read by the Tribunal.  There was therefore a denial of natural justice.   

49 Another relevant example is the Full Court of the Federal Court decision in WABZ v Minister for Immigration and 
Multicultural and Indigenous Affairs (2004) 134 FCR 271.  There was a denial of natural justice where an applicant for a 
protection visa was, because of the wrongful prevention of her lawyer from representing her, subjected to a “process of 
surprise”.  ([72]).  In that case however there was evidence before the Court as to what had occurred before the Tribunal and in 
particular the appellant’s knowledge of, reaction to and state of mind.  There was no such evidence here and from the 
transcript, no evidence of a “process of surprise”. 

50 Another decision of the High Court where issues were discussed about the possible denial of natural justice, based in that case 
upon a representation by a judge, was Stead v State Government Insurance Commission (1986) 161 CLR 141.  There is 
nothing however in the facts or decision which supports the present appeal.   

51 Finally, the observations of Gillard J in SBA Foods Pty Ltd v Victorian WorkCover Authority and Anor [2001] VSC 276 at 
[280]-[283] may be apposite:- 

“[280] My conclusion is supported by the House of Lords decision of Al-
Mehdawi v Secretary of State for the Home Department [1990] 1 
AC 876. 

[281] In that case, the notice of a hearing of an appeal, against a 
decision to deport a person, was mistakenly sent by his solicitors 
to the old address, with the result that the appeal was heard in his 
absence, and dismissed.  The House of Lords held that there was 
no breach of natural justice. 

[282] At p.898, Lord Bridge of Harwich said - 
"These considerations lead me to the conclusion that the party 
to a dispute who has lost the opportunity to have his case 
heard through the default of his own advisers to whom he has 
entrusted the conduct of the dispute on his behalf cannot 
complain that he has been the victim of a procedural 
impropriety or that natural justice has been denied him, at all 
events when the subject matter of the dispute raises issues of 
private law between citizens.  Is there any principle which can 
be invoked to lead to a different conclusion where the issue is 
one of public law where the decision taken is of an 
administrative character rather than the resolution of a lis 
inter partes? I cannot discover any such principle and none 
has been suggested in the course of argument." 

[283] In my opinion, those principles apply, a fortiori, when a party and 
its advisers decide to conduct a review on a certain basis.  They 
can hardly complain when, having established the ground rules, 
an adverse decision is made.  What they seek to do is change the 
rules.  This they cannot do after the decision is made.” 

(i) Conclusions on Ground 1 
52 If there was any unfairness to the appellant arising out of what happened on 3 February 2006 and the decision of 13 April 2006 

it was not because of a lack of procedural fairness or denial of natural justice by the Commission.  This is because, despite the 
terms of the Amended Notice of Hearing, there is no evidence to support the asserted lack of awareness.  The transcript shows 
the appellant’s agent was, or at the very least ought to have been, aware that the termination of employment issue on the basis 
of the letter dated 11 August 2005 was to be dealt with at the 3 February 2006 hearing.  If the agent was genuinely taken by 
surprise at the hearing he did not at the time and has not thereafter asserted that this was so.  If the appellant, via his agent or 
otherwise, did not take the opportunity to best present his case at the hearing, this was not because the Commission engaged in 
an unfair process. 

53 For these reasons ground 1 cannot be established. 
Ground 3 

(a) The Ground 
54 Ground 3 is that:- 

“3. The Learned Commissioner misdirected herself and fell into error in 
her finding on 13TH April 2006 that the Applicant’s employment was 
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terminated when the notice signed by the Applicant on 11 August 2005 
was by the Respondent. 

PARTICULARS: 
3.1 The notice signed by the Applicant on 11TH August 2005 was a 

conditional one and was based on registration of the Deed of 
Release signed at the same time as the notice being registered 
with WorkCover and was to take effect from the date of such 
registration. 

3.2 The Deed of Release was never registered with WorkCover 
and its resignation was within the control of the Respondent. 

3.3 The Notice of Resignation dated 11TH August 2005 ought to 
have been found by the Learned Commissioner in the 
circumstances to have been a nullity or alternatively a notice 
that it had lapsed due to the failure of the condition and 
therefore is of no force or effect. 

3.4 There was no communication from the Respondent to the 
Applicant of any acceptance by the Respondent of the notice of 
11TH August 2005. 

3.5 The Respondent did not finalise the Applicant’s entitlements 
due at termination such as accumulated annual leave based on 
termination being effected by 11TH August 2005 notice. 

3.6 The Respondent did not issue a Separation Certificate to the 
Applicant based on the 11TH August 2005 notice. 

3.7 The Applicant did not waive the condition contained in the 
notice of 11TH August 2005 that the resignation was to take 
effect on the registration of the Deed of Release with 
WorkCover.” 

(b) The Particulars 
55 The question of whether the appellant’s employment was terminated when the notice signed by him on 11 August 2005 was 

accepted by the respondent involves questions of law and fact.  As to matters of fact there is no dispute about what is contained 
in “particulars” 3.1, 3.2, 3.4, 3.5, 3.6 and 3.7.  As to “particular” 3.2 the registration of the deed did not occur but there was no 
agreement on whether it could or should be registered with WorkCover registration.  

(c) The Relevant Reasons 
56 With respect to “particular” 3.3, the Commissioner’s reasons at paragraphs [29]-[30] are:- 

“29 To be valid a notice of termination must specify when the termination 
is to occur, or must at least make it possible for that to be ascertained 
(McCarry, “Termination of Employment Contracts by Notice” (1986) 
60 ALJ 78 at 79 and the cases cited therein.)  If the notice is 
conditional, the condition must be satisfied (McCarry, op cit at 85).  A 
notice of termination which is invalid is, at law, a repudiation but can 
bring the contract to an end if the invalid notice is accepted by the 
other party (McCarry, op cit at 81 and 85.  See also Macken, 
O’Grady, Sappideen and Warburton, “Law of Employment” (5th 
Edition) at 173 to 174). 

30 In this matter the notice was invalid as the time set for the notice 
period could not expire as the condition that the Deed be approved by 
WorkCover could not be satisfied.  However, the evidence given by 
Mr Lombardi makes it clear that the notice to resign was accepted by 
him on behalf of the Respondent as an agreement was reached 
between the Applicant and the Respondent at the conference on 
2 August 2005 that the Applicant would resign.  Consequently, I find 
that the Applicant’s employment was terminated when the notice 
signed by the Applicant on 11 August 2005 was accepted by the 
Respondent.” 

57 Accordingly, the Commissioner seems to have accepted the first part of what is asserted in “particular” 3.3 but decided the 
invalid resignation did have force and effect because it constituted a repudiation which could and did bring the contract to an 
end when accepted by the respondent.   

58 That is, the steps in the Commissioner’s reasoning were:- 
(a) The notice was invalid because the condition could not be satisfied. 
(b) An invalid notice of termination is a repudiation of the contract of 

employment. 
(c) As such, if accepted by the other party it can bring the contract to an 

end. 
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(d) As the notice was accepted by Mr Lombardi on behalf of the 
respondent on 11 August 2005, the appellant’s employment then 
terminated. 

(d) Repudiation of an Employment Contract 
59 The ground of appeal, and particulars 3.3 and 3.4 bring into question the soundness of steps (b) and (d) of the Commissioner’s 

reasons.  In my respectful opinion, for the reasons set out below the Commissioner erred in both steps (b) and (d). 
60 The McCarry article and Macken text cited by the Commissioner proceed from the conventional foundation that a contract of 

employment is generally subject to the same rules which apply to other commercial contracts.  This includes that if there is a 
repudiation of the contract by one party, this may bring the contract to an end, but only if the other party elects to accept the 
repudiation.   

61 In the sphere of employment law the authorities establish a distinction between the employment contract and employment 
relationship, and a repudiatory breach (such as a refusal by an employer to allow an employee to work) may end the 
relationship but not, at that point, the contract.  (Byrne and Frew v Australian Airlines Limited (1995) 185 CLR 410 per 
Brennan CJ, Dawson and Toohey JJ at 427).  If the repudiation is accepted then the contract is then at an end.   

62 Although there has been academic criticism of this approach (see Theories of Termination in Contracts of Employment: The 
Scylla and Charybdis, B Hough and A Spowart – Taylor, (2003) 19 Journal of Contract Law 134) there is no doubt it currently 
applies as part of the common law in Australia.  With respect, a very clear statement of the position is given by Steytler J (with 
whom Wallwork and Parker JJ agreed) in Conway-Cook v Town of Kwinana (2001) 108 IR 421 at [29] where his Honour 
said:- 

“[29] The distinction between termination of the employment 
relationship, on the one hand, and termination of the contract of 
employment, on the other, is important. While there is no doubt 
that a wrongful dismissal terminates the employment relationship, 
the contract of employment itself continues until such time as the 
employee accepts the repudiation constituted by the wrongful 
dismissal (and a wrongful dismissal will almost invariably amount 
to a repudiation: see Gunton v Richmond-upon-Thames LBC 
[1981] 1 Ch 448 at 468) and puts an end to the contract: see 
Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 
and Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 427.” 

(e) The Invalid Notice as Repudiation 
63 In my respectful opinion the Commissioner erred in law in paragraph [29] in saying that a notice of termination which is 

invalid is, at law, a repudiation and in paragraph [30] in applying this principle to the facts of the applications.   
64 In the present case the notice of resignation was expressed to take effect when the deed was approved by WorkCover.  The 

notice of resignation was because of this found by the Commissioner to be conditional.  There is no complaint by the 
respondent about this finding.   

65 In the McCarry article at page 81 it refers to a “repudiatory notice” if accepted, bringing the contract to an end upon 
acceptance.  The article does not at that point say that all invalid notices of termination of employment constitute a repudiation 
of the contract.  Indeed later on page 81 the article says that a “purported acceptance of a supposed but non-existent 
repudiation will not bring a contract of employment to an end, nor will it operate as a valid notice of termination under the 
contract”.  At page 85 of the article it states that there is “authority that notice must be unconditional or, if conditional, the 
condition must be satisfied”.  McCarry does not there state that a conditional notice, where the condition has not or cannot be 
satisfied constitutes a repudiation of the contract.  Admittedly the article does on page 85 also provide that an “invalid notice of 
termination is a repudiation of the contract by the person issuing it”.  It may be however that this is too broad a statement 
given what was written earlier. 

66 In Macken, at page 178 there is the following passage:- 
“An invalid notice has been called a “nullity” for the purposes of assessing 
damages to which the innocent party may be entitled as a result of the breach 
of contract by the party terminating the contract invalidly.  In Automatic Fire 
Sprinklers Pty Ltd v Watson, Dixon J called an inadequate notice “abortive”.  
An inadequate notice may be made effective by the recipient’s acceptance.  
Alternatively, the giving of inadequate notice may be treated as an offer to 
terminate capable of acceptance.”  (Footnotes omitted) 

67 I note the use of “may” in the quoted passage.  The footnotes to the passage cite Gunton v Richmond-upon-Thames LBC [1981] 
Ch 448 at 474 per Brightman LJ; Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 at 467; Hill v C A Parsons 
and Co Ltd [1972] Ch 305 at 313 and Gunnedah Shire Council v Grout (1995) 134 ALR 156 at 164-5.   

68 In CA Parsons, Denning LJ at 313 said:- 
“Then comes the important question:  what is the effect of an invalid notice to 
terminate?  Suppose the master gives the servant only one month's notice 
when he is entitled to six?  What is the consequence in law?  It seems to me 
that if a master serves on his servant a notice to terminate his service, and 
that notice is too short because it is not in accordance with the contract, then 
it is not in law effective to terminate the contract — unless, of course, the 
servant accepts it.  It is no more effective than an invalid notice to quit.  Just 
as a notice to quit which is too short does not terminate a tenancy, so a notice 
which is too short does not terminate a contract of employment.” 

http://thomsonnxt4/links/Handler.aspx?tag=dc430017c52dfef5f4a2303d332c799d&product=cl
http://thomsonnxt4/links/Handler.aspx?tag=19afcc01fd5b762137407eeec30f6ff4&product=cl
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69 This passage was quoted with approval by the Full Court of the Industrial Relations Court of Australia in Gunnedah Shire 
Council.  Their Honours held the primary judge had correctly stated the principles of repudiation where his Honour said:- 

“… the respondent's conduct did not constitute an ``absolute refusal to 
perform the contract'’:  see Lord Selborne in Mersey Steel & Iron Co v 
Naylor, Benzon & Co (1884)9 App Cas 434 at 438.”   

70 The Full Court did not however agree with the primary judge’s application of principle to the facts.  Their Honours also did not 
share the primary judge’s view that the notice of termination was “conditional on Mr Grout being accepted as incapacitated 
for superannuation purposes …  In our opinion, the correct conclusion on the evidence is that, although the notice given by 
Mr Grout was unduly short, it was an unconditional notice capable of acceptance by the council so as to bring the contract of 
employment to an end, subject only to the point earlier reserved and to which we now turn.” 

71 There is an implication in these reasons that if the notice was conditional it might have lead to different legal consequences. 
72 Gunnedah Shire Council was cited by Smith C in Little v Women’s Legal Services Inc (WA) (2000) 81 WAIG 296 at paragraph 

[34].  There the Commissioner said that a resignation which is too short may be made effective by acceptance by the recipient, 
citing both Hill v CA Parsons and Gunnedah Shire Council.  It was then said that alternatively, “inadequate notice can 
constitute repudiation of a contract of employment, in that the giving of immediate notice and not presenting for work could be 
characterised as an absolute refusal to perform the contract”, citing Gunnedah Shire Council at 165-167.  In this passage I 
note the use of “can” and “could”.  In the present case, after the provision of the conditional notice on 11 August 2005 the 
appellant did not present himself for work but the inference is open from the evidence that he still held a medical certificate to 
possibly explain this. 

73 The present issue may be considered by reference to what at law constitutes the repudiation of a contract.  I have already 
quoted Gunnedah Shire Council on this point.  In Foran and Another v Wight and Another (1989) 168 CLR 385 Brennan J at 
416 said that for there to be repudiation of a contract there must be a breach of an essential term.   

74 In Shevill and Another v The Builders Licensing Board (1982) 149 CLR 620, Gibbs CJ at 625 said that a repudiation occurs 
where a party to a contract evinces an intention to no longer be bound by the contract because they are not willing to continue 
to perform it. 

75 In Cavill Business Solutions Pty Ltd v Jackson [2005] WASC 138, Hasluck J at [31]-[33] said:- 
“31 A repudiation occurs when a party manifests unwillingness or 

inability to perform a contract at all or in some essential respect. The 
focus is on the conduct or attitude of the contract-breaker. A contract 
is repudiated when the party evinces an intention no longer to be 
bound by it, or to fulfil it only in a manner substantially inconsistent 
with his or her obligations, or if and when it suits. An actual intention 
to repudiate is not necessary: the issue is resolved objectively: 
Cheshire & Fifoot, "Law of Contract" (supra) at par 21.11. 

32 Breach of an essential term may indicate that the party in breach is 
renouncing its obligations under the contract or is unable to perform 
it. The test of essentiality is whether it appears from the general 
nature of the contract considered as a whole, or from some particular 
term or terms, that the promise is of such importance to the promisee 
that he would not have entered into the contract unless he had been 
assured of a strict or a substantial performance of the contract, as the 
case may be, and that this ought to have been apparent to the 
promisor: Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd 
(1938) 38 SR(NSW) 632 at 641; DTR Nominees Pty Ltd v Mona 
Homes Pty Ltd (1978) 138 CLR 423 at 430. 

33 Repeated failure to perform is not in itself enough to establish 
repudiation. Thus, consistently late payment of the rent by a lessee 
plainly endeavouring to meet his obligations was held not to be 
repudiatory in Shevill v Builders Licensing Board (1982) 149 CLR 
620. However, on the other hand, in Progressive Mailing House Pty 
Ltd v Tabali Pty Ltd (1985) 157 CLR 17, the lessee was not merely 
late in paying rent, but asserted the right to withhold it, and 
committed other breaches of the lease; these factors added up to 
repudiation.” 

76 Finally, Basten JA in Perpetual Trustee Company Ltd v Meriton Property Management Pty Ltd (2006) ANZ Conv R 321, 
[2006] NSW CA 75 said (Mason P and McColl JA agreeing) succinctly at paragraph [52]: “Repudiation occurs when one party 
says ‘I agree that this is what our bargain requires me to do, but I do not intend to do it’”.   

(f) Conclusion on Repudiation 
77 Applying these principles to the present case involves consideration of the status of the appellant’s letter that he was to resign 

his employment, conditional upon the approval of the deed by WorkCover.  There was not either in the hearing before the 
Commissioner or the Full Bench, a full discussion of the issue of whether the deed could be approved by WorkCover.  It is 
clear that it was not so approved but the submissions on appeal did not clearly establish whether this approval was not 
permitted under the Workers’ Compensation Act or was just unnecessary for the deed to be legally effective.  The 
Commissioner found the condition “could not be satisfied”, and earlier referred to the respondent’s submission that s67 of the 
Workers’ Compensation Act meant that WorkCover could not “by operation of law” approve the deed ([21]). 

78 It is not necessary to have a firm view on this however to determine this aspect of the appeal.  Here, there was a resignation 
which was to take effect if a particular condition was satisfied.  It was contingent upon the happening of the facts constituting 

http://www.austlii.edu.au/au/cases/cth/high_ct/138clr423.html
http://www.austlii.edu.au/au/cases/cth/high_ct/149clr620.html
http://www.austlii.edu.au/au/cases/cth/high_ct/149clr620.html
http://www.austlii.edu.au/au/cases/cth/high_ct/157clr17.html
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the condition.  Those facts did not occur.  The resignation did not therefore take effect.  The resignation did not because of its 
conditional nature breach an essential term of the contract or show the appellant did not want to be bound by the contract, other 
than when the condition was fulfilled.  Unless and until that occurred, the terms of the resignation show the appellant was and 
intended to remain the employee of the respondent.  The notice of intention may have been “invalid” in the sense that it was 
conditional upon something which could not arise, but this did not make the resignation a repudiatory breach of the contract. 

79 For these reasons, step (b) in the reasoning of the Commissioner identified above did not apply in the circumstances of this 
case.  Accordingly in my opinion and with great respect this aspect of ground 2 of the appeal is established. 

(g) Acceptance 
80 Additionally, with respect to (d) in the Commissioner’s reasons, the Commissioner seems to have decided that “acceptance” 

occurred when Mr Lombardi received the notice and accepted it in the sense of thinking the “matter was complete”.  This was 
because of the prior agreement to resign at the workers’ compensation conciliation conference and the receiving of a copy of 
the deed on the same day.  (See reasons for decision at [17]).  This “acceptance” was not however on the evidence 
communicated to the appellant. 

81 It seems that Mr Lombardi assumed the contract of employment was at an end but had no dealings with the appellant about 
this.  The appellant it seems had been off work from the time of the making of his workers’ compensation claim. 

82 To constitute an acceptance of a repudiation there needs to be either a communication to the “guilty” party or some act which 
shows unequivocally that the “innocent” party is treating the contract at an end (see Vitol SA v Norelf Ltd (The Santa Clara) 
[1996] AC 800 at 810-11, [1996] 3 All ER 193 at 200; Hooper Bailie Association Ltd v Natcon Group Pty Ltd (1992) 
28 NSWLR 194 at 213; Berger v Boyles [1971] VR 321 at 326; Poort v Development Underwriting (Vic) Pty Ltd (No 2) 
[1977] VR 454 at 459 and Lines MacFarlane Marshall Pty Ltd v Fletcher Construction Australia Ltd [2000] VSC 358 at 
[511]-[513]). 

83 In The Santa Clara, Lord Steyn, with whom the other law lords agreed said at (All ER) 200:- 
“(1) Where a party has repudiated a contract the aggrieved party has an 
election to accept the repudiation or to affirm the contract: Fercometal SARL 
v Mediterranean Shipping Co SA, The Simona [1988] 2 All ER 742, [1989] 
AC 788.  (2) An act of acceptance of a repudiation requires no particular 
form: a communication does not have to be couched in the language of 
acceptance.  It is sufficient that the communication or conduct clearly and 
unequivocally conveys to the repudiating party that that aggrieved party is 
treating the contract as at an end.  (3) It is conceded by counsel for the buyers 
that the aggrieved party need not personally, or by an agent, notify the 
repudiating party of his election to treat the contract as at an end.  It is 
sufficient that the fact of the election comes to the repudiating party’s 
attention, for example notification by an unauthorised broker or other 
intermediary may be sufficient: Wood Factory Pty Ltd v Kiritos Pty Ltd 
[1985] 2 NSWLR 105 at 146 per McHugh J, Majik Markets Pty Ltd v S & M 
Motor Repairs Pty Ltd (No 1) (1987) 10 NSWLR 49 at 54 per Young J and 
Carter and Harland Contract Law in Australia, (3rd edn, 1996) pp 689-691, 
para 1970.” 

84 The reasons of Lord Steyn in The Santa Clara were cited with approval and applied by Nathan J in Lines MacFarlane, cited 
above. 

85 The Commissioner did not, in her reasons or recital of the facts set out what Mr Lombardi did to indicate to the appellant he 
had accepted the apparent repudiation.  From my reading of the evidence there was no communication to the appellant or other 
unequivocal action by Mr Lombardi which satisfied the legal requirements of an “acceptance” of any repudiation.  
Accordingly and with great respect I am also of the opinion that the Commissioner erred in law and/or fact in finding that there 
was an “acceptance”. 

Orders 
86 If the appeal was successful, the appellant sought an order that the decision of the Commission made on 31 July 2006 be set 

aside and the matter remitted for further consideration by the Commission.  These orders may be made under s49(5) of the Act 
and in my opinion are the appropriate orders.  The Commissioner will need to review the issue of the date of the termination of 
employment in light of these reasons and consider whether as a result the application was or was not filed out of time, and 
what flows from that.  Due to the way in which the application was decided at first instance and the grounds of appeal, it has 
not been necessary in this appeal to review the reasons of the Commissioner in refining to extend time. 

87 In my opinion a Minute of Proposed Orders should be issued in these terms:- 
1. The appeal is allowed. 
2. The operation of the decision of the Commission made on 31 July 

2006 is suspended. 
3. The application is remitted to the Commission for further 

consideration and determination. 
BEECH CC: 
88 I agree that the appeal must be upheld for the reasons outlined by his Honour, and have nothing to add. 
HARRISON C: 
89 I agree that the appeal must be upheld for the reasons outlined by his Honour, and have nothing to add. 
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Reasons for Decision 
RITTER AP 
1. The Two Appeals 
1 There are two appeals before the Full Bench pursuant to s49 of the Industrial Relations Act 1979 (WA) (the Act).  Both 

appeals arise out of an application to the Industrial Magistrate's Court (the court) which resulted in final orders being issued on 
18 October 2006.  They have been given the numbers FBA 35 of 2006 (“FBA 35”) and FBA 36 of 2006 (“FBA 36”). 

2. Parties, Witnesses, Corporations and Businesses 
2 For ease of reference I will in these reasons refer to the appellant in FBA 36 as “Sunvalley” and the respondent in FBA 36 as 

“GK”.  This is because he is known as Mr Glenn Kershaw and the use of the initials GK is to distinguish him from his brother 
Mr Trevor Kershaw who will be referred to as “TK”.  TK was a director of Sunvalley.  GK and TK, although brothers, had a 
falling out which led to the present litigation.  The other director of Sunvalley was TK’s wife, Ms Julie Kershaw, who will be 
referred to in these reasons as “JK”.   
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3 Other entities that are relevant to the present appeals are a company called Rock N Tails Pty Ltd which will be referred to as 
“RNTPL”.  Rock N Tails had earlier been a partnership and this will be referred to as “RNT”.  TK and JK were both directors 
of RNTPL.  GK was engaged by TK, initially as a machine operator and later as the operations manager of RNT and then 
RNTPL.  Subsequently he was engaged by Sunvalley as their operations manager. 

4 Jade Earthmoving was a business name which was registered by GK and, as will be explained in more detail later, was paid by 
RNTPL and Sunvalley for work which GK did for them prior to July 2000.  As will be later set out, Jade Earthmoving filed 
tax returns which stated that it was a partnership comprising GK and his then wife Ms Jennifer Kershaw (“JeK”).  Whether it 
was in law and fact a partnership is an issue which emerged in the appeal. 

3. The Claim in the Industrial Magistrate’s Court 
5 The originating claim by GK was filed in the court on 19 October 2005.  The application alleged that Sunvalley had failed to 

comply with s24 of the Minimum Conditions of Employment Act 1993 (WA) (the MCE Act) and s9 of the Long Service Leave 
Act 1958 (the LSL Act).  The claim was said to be made pursuant to s7 of the MCE Act and s11 of the LSL Act.  The 
application when filed sought payment of the amount of $163,896.35 and prejudgment interest.   

6 In summary, the claim under the MCE Act was for payments in lieu of annual leave which it was contended that GK was 
entitled to, during his “employment” with RNTPL from 1 December 1993, until July 2003.  On the latter date liquidators for 
RNTPL sold its assets and business to Sunvalley.  It was broadly contended that due to a deed executed in October 2003, 
Sunvalley became responsible for the obligations of RNTPL for “employees”, including GK for amongst other things annual 
leave.  It was alleged that by 30 June 2003 GK had “accrued” an annual leave entitlement of 38 weeks leave under the MCE 
Act which Sunvalley became responsible for.  It was contended that GK still had this entitlement when his employment with 
Sunvalley was terminated on 31 January 2005.  Accordingly, it was contended that, due to the contents of s24 of the MCE Act, 
GK then had an entitlement to be paid for 38 weeks notional annual leave at the weekly rate proportional to his annual salary.  
GK alleged his salary was then $155,000 due to an agreement between GK and TK reached on 31 December 2004.  The 
amount for which Sunvalley was liable was said to be $124,230.77. 

7 The claim under the LSL Act was that by 31 January 2005 GK had completed, or was deemed by s6 of the LSL Act to have 
completed, 14 years of continuous service with Sunvalley.  This included the period of “employment” with RNTPL from 
1993-2000.  On termination by Sunvalley GK therefore contended that he was entitled, under s11 of the LSL Act, to a payment 
of $34,000 in lieu of 10.4 weeks of long service leave. 

4. The Hearing, Decision and Orders 
8 The application was heard by the court on 23-24 and 30 August 2006.  The reasons for decision of the court were published on 

18 October 2006.  As stated this was also the date of the final orders made by the court.  The reasons when published did not 
include paragraph numbers.  These were included when the reasons were reported at (2006) 86 WAIG 3215.  References to 
these paragraph numbers will be made in my reasons.   

9 The orders made by the court were that Sunvalley pay to the claimant $34,000.00 plus interest thereon calculated at a rate of 
6% per annum from 31 January 2005 until judgment; and that the claim be otherwise dismissed.  This reflected an acceptance 
by the court of the claim based on the LSL Act and the dismissal of the claim based on the MCE Act. 

5. The Seven Issues Determined by the Industrial Magistrate  
10 Although the reasons for decision will be referred to in more detail later, it is appropriate at this stage to list seven issues 

which the Industrial Magistrate said in his reasons for decision were required to be determined.  This list of issues was 
prepared, according to the reasons, with the concurrence of both counsel for Sunvalley and the agent for GK.  This was not 
disputed in the appeals.  The issues were:- 

(1) Was GK the employee of RNTPL between 1 December 1993 and 30 June 2000?  Sunvalley claimed that GK was 
not the employee of RNTPL but was an independent contractor.  This issue affected the entitlement of GK to long 
service leave.  The Industrial Magistrate found in favour of GK.  This finding is the subject of ground 1 in FBA 36.   

(2) Did GK have an entitlement to annual leave for the period July 2000 to July 2003 when RNTPL was the employer 
of GK?  The Industrial Magistrate decided GK accrued an entitlement to annual leave, which it appeared he had not 
taken and therefore may be able to recover payment in lieu.   

(3) If GK had any annual leave entitlement owing to him from RNTPL as at 1 July 2003, for any period of prior service 
as an employee, does the court have jurisdiction to order Sunvalley to pay him for this entitlement?  The Industrial 
Magistrate decided the court did not have jurisdiction to determine the issue.  This decision is subject to ground 1 in 
FBA 35.   

(4) Was Sunvalley the employer of GK at the time of termination of employment on 31 January 2005?  The Industrial 
Magistrate resolved this question in favour of GK and said that Sunvalley did not take issue with the fact at the 
hearing.  The issue has not been raised again in the appeals.   

(5) If GK was an employee prior to July 2000, had GK on 31 January 2005 completed 10 years or more of continuous 
long service leave within the meaning of the LSL Act?  On this issue the Industrial Magistrate found in favour of 
GK.  This finding was disputed by Sunvalley in ground 1 of FBA 36, as it contested the finding of the court that 
GK was the employee of RNTPL prior to July 2000.   

(6) If GK had, at the time of his termination of employment on 30 January 2005, completed 10 or more years of 
continuous service within the meaning of the LSL Act, was Sunvalley liable to pay GK anything in the way of long 
service leave benefits?  The Industrial Magistrate in effect determined this issue in favour of GK on the basis that 
he had 12 years of continuous service.  Again, this determination is disputed by ground 1 of FBA 35.   

(7) If there were any long service leave entitlement owing from Sunvalley to GK, at what rate of pay should it be 
calculated?  GK argued, pursuant to an alleged agreement on 31 December 2004, that his salary was increased to 
$155,000.00 per annum with an additional payment of $15,000.00 by way of a car allowance.  GK therefore 
asserted his entitlement should be based upon a salary of $170,000.00 per annum.  Sunvalley disputed this in that it 
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asserted there was no agreement reached between GK and TK on 31 December 2004 and accordingly GK’s salary 
remained at $109,000.00 per annum.  The Industrial Magistrate found in favour of GK.  This finding is the subject 
of appeal grounds 2 and 3 of FBA 36.   

5. Chronology of Events 
11 The factual background set out by the Industrial Magistrate in his reasons was not called into question by Sunvalley or GK in 

either of the appeals.  I therefore primarily use his Honour’s summary of the factual background to create this chronology. 
Chronology 

1990 TK and JK formed the partnership T & J Kershaw for the purpose of conducting a mining 
related earthmoving business based at Kalgoorlie. 

1991 Following an approach by TK, GK joined the earthmoving business of TK and JK. 
December 1991 GK moved to Kalgoorlie.  GK was engaged by TK and JK as an excavation operator. 
Early 1992 It was agreed between GK and TK that GK was to be paid at the rate of $20.00 per hour 

whilst operating the excavator and $15.00 per hour whilst carrying out maintenance or 
mechanical repairs on equipment.  The prescribed payments system (PPS) was used to 
deduct tax from the amount the earthmoving business paid to GK. 

Early 1992 To facilitate the use of the PPS, GK, with the assistance of his accountant, created a 
“partnership” called Jade Earthmoving with Jek.  Jade Earthmoving received income from 
T & J Kershaw, which later traded as RNT.  Jade Earthmoving issued invoices to RNT for 
payment for the work done by GK.  (The evidence on this issue will be referred to later in 
greater detail). 

1992 RNT became incorporated as RNTPL and TK becomes the managing director. 
After 1992 GK became the operations manager of RNTPL as the business grows. 
1 December 1993 The MCE Act commenced. 
1995 GK bought a grader and rock breaker which was hired out by Jade Earthmoving to RNTPL.  

Jade Earthmoving invoiced RNTPL at the rate of $45.00 per hour for the use of the grader. 
1999 The marriage of GK and JeK failed and GK took time off to reorganise his affairs and look 

after his children.  Despite this he continued to work reasonably long hours for RNTPL.  
The time he took off was with the consent of TK.  As a consequence of the break-up of the 
marriage, the partnership of Jade Earthmoving was dissolved.  Thereafter GK invoiced 
RNTPL in his own name. 

1 July 2000 The goods and services tax (GST) was introduced and GK moved from being on the PPS to 
the pay as you go (PAYG) tax system. 

January 2002 GK became critically ill as a result of complications following surgery.  He was off work 
for several months until about October 2002, by which time he had remarried.  The grader 
which had been the asset of Jade Earthmoving was transferred to his second wife.  The 
grader had been hired to RNTPL during his incapacity which generated income for the 
family.  TK also approached GK to assist him in his time of need and an amount of 
$4000.00 per month was paid to the wife of GK to help the family financially survive. 

October 2002 GK returned to work but his financial situation was difficult.  It was agreed between GK 
and TK that GK was to be paid at the rate of $35.00 per hour for 60 hours worked each 
week. 

19 June 2003 RNTPL fell into financial difficulty and was placed into voluntary liquidation. 
17 July 2003 Liquidators of RNTPL were appointed. 
July 2003 RNTPL agreed to sell its assets and business to Sunvalley in the terms of a deed dated 

14 October 2003.  The deed said completion of the sale took place on 25 July 2003 although 
completion was deemed to have occurred on 1 July 2003.   

1 August 2003 GK signed an employment tax declaration form to reflect a change in his employment.  
Sunvalley agreed to employ GK.  Other former employees of RNTPL were similarly 
employed.   

14 October 2003 Deed executed between RNTPL, Sunvalley and the liquidators. 
Late 2003 GK became aware that Sunvalley adopted a new trading name being 3D Earthmoving, 

controlled by TK. 
October 2003 3D Earthmoving Pty Ltd incorporates.  (The Industrial Magistrate accepted that GK did not 

during his employment become aware that 3D had (attempted to) become his employer and 
therefore he was not in law and fact employed by it). 

Late 2003 GK experienced financial difficulty and sought to increase his income. 
2004 Discussion between GK and TK about the position of GK as operations manager. 
Nov/Dec 2004 GK and TK entered into negotiations about changes to the terms and conditions of GK’s 

employment.  GK was then receiving a salary of $109,200 per annum. 
2 December 2004 TK made a written offer to GK which was rejected.   
December 2004 GK and TK agreed that a trusted family friend and pastor, Mr Dawson Elliot, be asked to 

mediate. 
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December 2004 An unsuccessful mediation was conducted by Mr Elliot with GK and TK. 
17 December 2004 GK commenced a six week period of annual leave for which he was paid in advance. 
31 December 2004 A second mediation occurred at Mr Elliot’s home.  GK asserted that an agreement was 

reached at the meeting where, amongst other things, GK’s remuneration would be increased 
to $170,000 per annum, comprising a salary of $155,000 and motor vehicle allowance of 
$15,000.  TK asserted that on 31 December 2004 no concluded agreement was reached.  

31 December 2004 Immediately after the mediation, GK returned to Kalgoorlie. 
2 January 2005 GK did not return to work in Kalgoorlie as had been anticipated.   
January 2005 GK returned to work for a few days before going off on sick leave.   
19 January 2005 GK left work on sick leave and did not return. 
27 January 2005 JK invited GK to meet to discuss GK’s employment.   
31 January 2005 The meeting was held and attended by TK and GK.  The meeting was chaired by 

Mr Andrew Mercer, the accountant at Sunvalley.  At the meeting GK’s employment was 
terminated, which led to the present litigation. 

6. The Grounds of Appeal 
12 In FBA 36 are three grounds of appeal.  The first ground is that:- 

“1. The learned Industrial Magistrate erred in fact and in law in finding 
that the respondent was an employee of Rock N Tails Pty Ltd prior to 
1 July 2000, and in failing to find that the respondent was an 
independent contractor prior to 1 July 2000.” 

13 There are what was termed “particulars” to this ground.  However these “particulars” comprised some 17 points with the final 
point having 8 sub points.  It is unnecessary to list the “particulars”.  The “particulars” were about four pages long.  As 
mentioned to counsel during the hearing of the appeal, these “particulars” were unnecessarily prolix.  (See Appeal Court 
Overview, Steytler J, Brief Magazine, April 2005, pages 10-13).  They read more like an outline of submissions than 
particulars to a ground of appeal.   

14 Grounds 2 and 3 in appeal FBA 36 of 2006 are in the following terms:- 
“2. Further and in the alternative, the learned Industrial Magistrate erred 

in fact and in law in finding that a concluded agreement was reached 
on 31 December 2004 whereby the respondent’s salary was increased 
to $170,000 per annum. 

Particulars 
(a) The learned Industrial Magistrate relied on the fact that the 

respondent abandoned his holiday plans and returned to 
Kalgoorlie in anticipation of resuming work as being 
reflective of the fact that a concluded agreement was reached. 
However, the respondent’s own evidence was that he had 
abandoned his holiday plans and booked the return flight to 
Kalgoorlie prior to the meeting of 31 December 2004, so those 
matters were not logically relevant as to what was or was not 
agreed at that meeting. 

(b) Further and alternatively, having regard to the learned 
Industrial Magistrate’s earlier findings as to credibility, 
namely that the witnesses were truthful but tainted by their 
perspective, and recalled incidents differently, the 
respondent’s conduct after the meeting of 31 December 2004 
went at highest to his understanding of any concluded 
agreement but not to the question of whether, objectively, 
there was such a concluded agreement. 

(c) Further and alternatively, the learned Industrial Magistrate’s 
finding was inconsistent with the fact that the respondent did 
not in fact return to work and refused to do so after the 
meeting of 31 December 2004. 

(d) Further and alternatively, having regard to his findings as to 
credibility, the learned Industrial Magistrate should not have 
found there was a concluded agreement in the absence of 
evidence from Mr Dawson Elliot, given the absence of any 
evidence from the respondent as to his failure to call Mr Elliot 
as a witness. 

3. Further and in the alternative, if (which is denied) there was a 
concluded agreement reached on 31 December 2004 as to a salary 
increase, the learned Industrial Magistrate erred in fact and in law in 
finding the vehicle allowance of $15,000 was to be included for the 
purpose of calculating the respondent’s entitlements, and the learned 
Magistrate should have calculated the respondent’s entitlements (if 
any, which is denied) at the rate of $155,000 per annum.” 
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15 In FBA 36, Sunvalley sought an order that the appeal be allowed and the orders made by the court on 18 October 2006 be set 
aside and in lieu thereof it be ordered that GK’s application be dismissed. 

16 GK, in FBA 35 obtained the leave of the Full Bench at the commencement of the hearing to amend ground 1 of the grounds of 
appeal so that it is now as follows:- 

“(1) The learned Industrial Magistrate erred in fact and in law in finding 
that the industrial magistrate’s court lacked jurisdiction to determine 
the Appellant’s claim against the Respondent for annual leave 
entitlements accrued while he was in the employ of Rock N Tails Pty 
Ltd, in that— 
(a) the learned industrial magistrate failed to consider or to 

properly consider all the legal and factual elements required 
to effect an assignment (or novation) of the contract of 
employment between the Appellant, Rock N Tails Pty Ltd and 
the Respondent and whether or not the facts established that 
an assignment (or novation) of the contract did occur; 

(b) the learned industrial magistrate wrongly found that the 
Appellant had no part to play in the agreement between the 
Respondent and Rock N Tails Pty Ltd as reflected in the deed 
and that his consent to the assignment (or novation) of the 
contract of employment was never sought, acquired or given; 

(c) the learned industrial magistrate wrongly construed the 
Minimum Conditions of Employment Act 1993 in finding that 
an arrangement contemplated by section 8 required the 
arrangement to be expressly in the terms of section 8 and be 
signed by both parties to the arrangement; 

(d) the learned industrial magistrate failed to consider or to 
properly consider whether a claim for an equivalent benefit in 
lieu of annual leave entitlements under section 8 of the 
Minimum Conditions of Employment Act 1993 could be 
maintained other than before an industrial magistrate.” 

17 Ground 2 of the appeal in FBA 35 is:- 
“(2) The learned Industrial Magistrate erred in law in finding that the 

Respondent did not owe the Appellant annual leave entitlements in 
respect of his period of service between 1 July 2003 and 31 January 
2005, in that the 6 weeks annual leave taken by the Appellant in 
December 2004 and January 2005 was, by operation of the rule in 
Clayton’s Case [1816] 1 Mer 572, annual leave accrued in the service 
of Rock N Tails Pty Ltd for which the Respondent had assumed 
liability under the deed of sale.” 

18 GK sought, in effect, an order that Sunvalley pay to GK the amount claimed at first instance for the MCE claim. 
7. Appeal Procedures  
19 The appeals were heard on 28 February 2007. 
20 Due to the nature of the appeal grounds in FBA 35 and FBA 36, the Full Bench, with the agreement of the parties, decided that 

oral submissions should be made in the following order:- 
(a) Counsel for Sunvalley would argue the appeal in FBA 36. 
(b) The agent for GK would respond to the appeal in FBA 36 and argue the 

appeal in FBA 35. 
(c) Counsel for Sunvalley would respond to the appeal in FBA 35 and reply to the 

appeal in FBA 36. 
(d) The agent for GK would reply in FBA 35. 

21 At the conclusion of the hearing the Full Bench reserved its decision.  During the course of its deliberation on the appeals the 
Full Bench decided there were important issues in Sunvalley’s appeal which had not received adequate attention in the 
submissions of the parties.  In summary, these were:- 

(a) Whether it had been in dispute at first instance that Jade Earthmoving was in law and fact a partnership. 
(b) What findings had the Industrial Magistrate made on this issue? 
(c) Had the Industrial Magistrate been in error in any of his findings? 

22 In accordance with the instructions of the Full Bench my associate on 21 March 2007 wrote to the parties about these issues.  
The letter advised of the preliminary view of the Full Bench that an order should be made for written submissions.  The letter 
asked the parties to advise if they objected to this course.  No objection was received and an order was made on 26 March 
2007. 

23 Pursuant to the order, Sunvalley filed supplementary written submissions on 2 April 2007 and GK on 13 April 2007.  
Sunvalley on 20 April 2007 filed a document titled “Appellant’s Objections to Respondent’s Further Submissions”.  Although 
the filing of this document was not contemplated by the order made, it has not been objected to by GK.  The members of the 
Full Bench are agreed in thinking the document should be taken into account and will be considered by the Full Bench. 
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8. FBA 36 – Ground 1 
24 The essence of this ground is that the Industrial Magistrate erred in concluding GK was the employee of RNTPL from 

1 December 1993 to 1 July 2000.  
25 Sunvalley contended before the Industrial Magistrate that until 1 July 2000 GK was a subcontractor variously engaged by T 

and J Kershaw, RNT and RNTPL.  To properly consider the ground it is necessary to review the basis upon which the 
Industrial Magistrate arrived at his conclusion.   

(a) Credibility Issues 
26 The Industrial Magistrate specifically considered the issue of the credibility of GK, TK and JK.  For the reasons his Honour 

expressed, he accepted that both GK and TK had been truthful but given the emotional circumstances surrounding the dispute, 
it was difficult, if not impossible, to find a witness who could recall precisely what happened on any given issue.  His Honour 
found contentions that JK had fabricated documents not to be proved.  His Honour also said that much of the evidence on 
crucial issues was not in dispute.  His Honour said that in those circumstances it would be possible to consider the matter from 
a historical perspective of events, gained from the evidence of GK and TK in particular and JK to a lesser extent.  There was 
no dispute with any of this on appeal. 

(b) Factual Findings 
27 In a section of his reasons headed “Findings”, the Industrial Magistrate referred to facts which he could “distil” from the 

evidence.   
28 This section of his Honour’s reasons preceded the consideration and determination of the seven issues which I have listed 

earlier.  The findings made by the Industrial Magistrate were relevant to the determination of issue (1) and therefore FBA 36, 
ground 1. 

29 In summary, the findings made by the Industrial Magistrate, including the relevant paragraph number of the reasons are as 
follows:- 

(a) From 1992, GK worked for TK providing his labour in the expectation that the building of a successful business 
would bring rewards in which GK would share.  The arrangements were informal and the promise of reward was 
somewhat nebulous.  ([36]). 

(b) GK was paid a flat hourly rate which was common within the industry.  His job was to operate an excavator and 
carry out maintenance and mechanical repairs on the plant owned by the business.  ([37]). 

(c) The method of tax deduction was discussed.  About that time it was an industry standard for tax to be deducted 
using the PPS.  This had benefits for employers and employees.  Employers had simplicity and employees benefited 
by being able to income split and gain tax deductions which they would not otherwise have been entitled to.  GK’s 
evidence was accepted which was that he was presented with a fait accompli on this issue because TK was 
implementing the “industry standard”.  ([37]). 

(d) As a result GK and his wife created Jade Earthmoving.  The hours which GK worked were billed by Jade 
Earthmoving.  Initially GK provided no more than his labour and the formation of Jade Earthmoving was “nothing 
more than a vehicle to facilitate the industry standard of tax deduction by PPS”.  ([38]). 

(e) GK worked for TK initially in the partnership name of T & K Kershaw and later “in the business name” of RNT 
“until that business was incorporated in the same name”.  ([39]). 

(f) GK was appointed operations manager of RNTPL, worked hard and did not claim sick leave or annual leave.  This 
was consistent with the industry standard and billing arrangements.  GK was only paid for the hours he worked.  
([40]). 

(g) In 1995 GK bought plant which was hired to RNTPL.  The purchase and subsequent hire of the plant to RNTPL 
was separate to GK’s work.  The hire of the plant was separately invoiced albeit through Jade Earthmoving.  The 
hire of the plant was “distinct [and] had no bearing on [GK’s] work”.  ([41]). 

(h) GK worked the hours necessary to achieve the task at hand and was left to his own devices to do that.  He arranged 
his work situation as it best suited him and could take time off if needed.  Any extended period of leave would be 
taken as required, subject to TK being informed.  This type of flexibility would be expected in a family situation.  
([42]). 

(i) There was no dispute that on 1 July 2000 GK became an employee which changed the method of remuneration and 
tax deductions.  This occurred because he did not meet the relevant test under the GST legislation for being a 
contractor.  His “work situation before and after the onset of the GST remained constant”.  ([42]). 

(j) In about October 2002 TK and GK agreed upon an increase in the hourly rate and a reduction in GK’s work hours.  
Little else changed.  GK continued to operate with a high degree of autonomy.  ([43]). 

(k) In mid 2003 Sunvalley became GK’s new employer.  GK signed an employment tax declaration form on 1 August 
2003 recognising that fact.  Again little else changed.  Both RNTPL (except when under administration) and 
Sunvalley were controlled by TK.  The personalities, equipment, work and such like remained constant.  ([44]). 

(l) GK did not know that 3D Earthmoving took over the business operated by Sunvalley.  Sunvalley attempted to 
unilaterally transfer his contract of employment to 3D Earthmoving which it was not entitled to do.  Accordingly 
Sunvalley remained the employer of GK until termination.  ([45]). 

(m) By late 2003 or early 2004 GK’s salary was $109,200 per annum.  GK wanted an increase in his salary.  ([46]). 
(n) This pay issue led to a dispute which was pivotal in the breakdown of the relationship between GK, TK, and JK.  

([46]). 
(o) In an attempt to resolve the pay dispute and restore their relationship, TK and GK agreed to participate in mediation 

with Mr Dawson Elliot.  This led to the mediation meeting on 31 December 2004.  ([47]). 
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(p) A concluded agreement was reached on 31 December 2004.  This was because GK would not otherwise have 
abandoned his holiday plans to return to Kalgoorlie.  ([47]). 

(q) The agreement was that GK would return to work immediately upon receipt of TK’s letter of confirmation.  ([47]). 
(r) It was agreed at the mediation that GK would be paid $170,000 being equivalent to the amount received by a 

subordinate of his at Sunvalley.  ([47]).  This payment remained a bitter pill for TK and JK to swallow and 
following the mediation session on 31 December 2004 they baulked at implementing what had been agreed.  The 
relationship between GK, TK and JK broke down irretrievably with the consequence that GK’s employment was 
terminated on 31 January 2005.  ([48]). 

(c) The Industrial Magistrate’s Reasoning – Employee 
30 Under the heading “Determination”, the Industrial Magistrate considered and made findings about each of the 7 points earlier 

listed.  The first of these was whether GK was an employee for the period up to July 2000. 
31 His Honour referred to and quoted from the reasons of Sharkey P in United Construction Pty Ltd v Birighitti (2002) 82 WAIG 

2409 at 2414.  In these reasons, Sharkey P set out 20 points, including sub points, about determining whether a person is an 
employee or a contractor. 

32 The Industrial Magistrate then said that there was no single test to determine the issue of whether a worker is an employee.  
His Honour said it was necessary to consider a wide range of indicia.  His Honour said that whilst the control test is the most 
significant and remains the soundest guide, it is not the sole criterion.  In this matter, where the arrangement was informal and 
not reduced to writing, it was necessary to consider the totality of the relationship to ascertain its true nature. 

33 As indicated the Industrial Magistrate concluded that GK was the employee of RNT and RNTPL.  His reasons for coming to 
this conclusion, in addition to the relevant findings set out earlier, may be summarised as follows:- 

(a) From 1992 until termination GK was an integral part of the business.  He generated goodwill for the benefit of TK 
and JK’s business, he did not promote his own business and in reality did not have a business.  ([55]). 

(b) The payment of the flat rate was no more than payment for his labour.  He was not required to provide his own tools 
or equipment to carry out his job.  He did however use his own motor vehicle and mobile telephone in the 
performance of his duties.  ([55]). 

(c) Until about 1995 when plant was acquired, Jade Earthmoving produced no income by way of profit.  The only 
income of the partnership was the receipt of payment in the nature of wages for hours worked by GK.  The 
partnership did not conduct a business.  ([56]). 

(d) From 1995 until dissolution of the partnership, Jade Earthmoving provided plant to RNTPL.  This was a distinct 
enterprise separate from GK’s work for RNTPL.  Two relationships existed between GK and RNTPL which were 
not mutually exclusive.  ([56]). 

(e) If it were not for the mode of payment and deduction of tax there would be no difficulty in finding GK was an 
employee.  The adoption of the PPS of tax deduction caused the creation of Jade Earthmoving for the sole purpose 
of facilitating the receipt of income from GK’s labour.  Accordingly, the creation of the partnership had little 
significance other than being a receptacle for the receipt of money earned.  It was only later that the partnership 
was, as part of a separate enterprise, utilised as a vessel for the receipt of income derived from the hiring of plant.  
([57]). 

(f) GK was clearly an employee when working as an excavator operator.  When he became an operations manager his 
role changed.  In that capacity he had a high degree of autonomy, was not required to fill in timesheets, was trusted 
about claims made for hours worked, and in reality was treated like a senior executive.  ([57]). 

(g) Although autonomy is part and parcel of such position, the employer’s right to exercise control always remains.  
The worker in such circumstances is subject to control and maybe required to account if called upon to do so; GK 
was in no different position.  As operations manager he remained responsible and accountable to TK.  This was 
more in keeping with being an employee than a contractor.  ([57]). 

(h) The mode of payment and tax deduction must be carefully considered in determining whether there existed an 
employment relationship.  Jade Earthmoving rendered accounts to RNTPL calculated by reference to the flat hourly 
rate for work done by GK.  These amounts were accepted and paid by RNTPL.  ([58]). 

(i) This enabled GK to submit partnership tax returns and present himself to the Australian Taxation Office (ATO) as 
an independent contractor and not an employee; and claim and obtain the income tax benefits attendant upon that 
status.  These facts tended to indicate the relationship between the parties was intended to be that of a principal and 
independent contractor.  ([58]). 

(j) On the other hand there was no change in the manner in which GK performed his work for RNTPL from 1 July 
2000 onwards.  He performed exactly the same duties as an operations manager.  He took on no other business 
activities.  The grader which had been hired by Jade Earthmoving was transferred to his second wife and he did not 
have any direct involvement with that enterprise.  ([58]). 

(k) The most significant changed occurred on 1 July 2000 when the mode of tax deduction previously adopted could no 
longer apply.  This necessitated a change in accounting for the hours GK worked.  GK no longer rendered accounts 
for hours worked and accordingly the keeping of timesheets was required by RNTPL so as to enable it to pay the 
correct amount to GK in each pay cycle.  ([58]). 

(l) The agent for GK submitted that when examined objectively, the notional subcontractor relationship between the 
parties “must be seen as a sham, that is something false that is purported to be genuine.  In that regard for there to 
be a finding that the subcontract arrangement was a sham does not require the parties to have knowingly intended 
to deceive because that conclusion could be reached even if they were recklessly indifferent to, or ignorant about, 
the notional effect of the label they put on the relationship.  However I am satisfied that the parties did not intend to 
create a sham but rather that they adopted the PPS method of tax deduction because that was the way things were 
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done in the industry back then.  I accept that it was perceived to be an industry standard.”  ([59]).  (This passage is 
quoted as specific submissions were made about it by Sunvalley). 

(m) The form of tax deduction was beneficial to both TK and GK.  “The mode of tax deduction had nothing to do with 
defining the relationship between them and all to do with administrative convenience”.  ([59]). 

(n) GK worked for TK in the advancement of TK’s business; he had not worked for anyone else.  He had an 
expectation of regular weekly work on an ongoing basis.  The continuity of the “employment” was a given.  ([59]). 

(o) There was no suggestion that GK’s work was determinable at any stage at the whim of either party and both parties 
carried on as an employer and employee would under a continuing contract of employment.  ([59]). 

(p) Nothing really changed in GK’s situation from 1 July 2000 onwards, except for the treatment of his income tax.  
“The onset of the GST caused the parties to act appropriately given the reality that Glenn had always been an 
employee and that the PPS should not have been used in the first place.  The industry practice which had previously 
enabled employees including Glenn to inappropriately receive tax benefits of the type usually attendant upon 
contractors was brought to an end”.  ([60]).  (This passage is also quoted because a specific submission was made 
about it). 

(q) The preparation of a job description for GK’s position on 1 July 2000 had nothing to do with a change in GK’s 
status but rather was something which became necessary for a tender process.  ([61]). 

(r) The Industrial Magistrate found at all material times GK had been an employee of T & J Kershaw, RNT, RNTPL 
and Sunvalley.  ([62]). 

(d) Submissions on FBA 36 Ground 1 
(i) Sunvalley 

34 The primary submissions of Sunvalley on this ground of appeal were:- 
(a) It was common ground at first instance that: 

(i) Until 1999 GK “carried on business in partnership with [JeK] under the name ‘Jade 
Earthmoving’”. 

(ii) Jade Earthmoving, and then from 1999 to until 30 June 2000, GK invoiced RNTPL at an hourly 
rate “with respect to [GK’s] labour”. 

(iii) Jade Earthmoving and subsequently GK was paid on a PPS and not a PAYE basis. 
(b) The Industrial Magistrate’s finding that the subcontractor agreement was not a sham meant that it 

reflected the genuine agreement of the parties as expressed by them through their conduct, and the 
agreement was intended to have its apparent legal consequences.  Sunvalley cited Equuscorp Pty Ltd v 
Glengallan Investments Pty Ltd (2005) 218 CLR 471 at [46].   

(c) The Industrial Magistrate found, erroneously, that the agreement and mode of tax deduction had nothing 
to do with defining the relationship between the parties.  This is a reference to [33](m) above. 

(d) The agreement and mode of tax deduction were powerful considerations against the finding of an 
employment relationship.  The rendering of invoices for work done by a partnership was foreign to an 
ordinary employment relationship and the deduction from the invoiced amount of payments, pursuant to 
the former PPS, strongly pointed to the existence of a subcontract relationship.  Sunvalley cited Climaze 
Holdings Pty Ltd v Dyson (1995) 13 WAR 487 at 495 and United Construction Pty Ltd v Birighitti 
[2003] WASCA 24 at [13].   

(e) Even if the agreement was solely motivated by tax considerations, it was nevertheless an error for the 
Industrial Magistrate to ignore it.  Sunvalley cited Barro Group Pty Ltd v Fraser [1985] VR 577 at 580 
in support of this contention.   

(f) The mode of tax deduction operated for the financial benefit of GK by facilitating his ability to split his 
income between him and his wife for nine years was a significant consideration or strong evidence as to 
the true nature of the relationship.  Sunvalley cited in support of this proposition Massey v Crown Life 
Insurance Co [1978] 2 All ER 576 at 581 and Barro Group at 580.   

(g) GK agreed in his evidence that the partnership income was distributed.  GK also agreed that taxation 
returns for the Jade Earthmoving partnership and his personal returns showed the income now claimed 
to have been earned by GK as an employee, as being the income of the “partnership” carrying on its 
business as earthmoving contractors.   

(h) When other contractors became employees in 1997 – 1998, GK remained an “independent contractor”.  
His status changed only on 1 July 2000 when the new GST and tax related legislation necessitated 
changes because GK did not meet the then new statutory Personal Services Income test (PSI).   

(i) The correct approach for the Industrial Magistrate would have been to consider whether, 
notwithstanding the parties’ agreement, the other circumstances were so completely inconsistent with 
the agreed position to “outweigh”, “transform” or “overbear” it.  In support of these propositions 
Sunvalley cited Birighitti in the Industrial Appeal Court at [13]-[16], Climaze Holdings at pages 495-
497 and Personnel Contracting Pty Ltd trading as Tricord Personnel v CFMEU [2004] WASCA 312 at 
[40]-[41], [143]-[150]. 

(j) The relevant circumstances did not independently or in combination transform what was agreed to be an 
independent contract into a contract of employment.  Sunvalley then listed 11 factors which they 
submitted were relevant to deciding this issue.   

(k) It was also submitted the Industrial Magistrate wrongly placed weight on the fact that GK’s duties did 
not change after 1 July 2000, from which time it was common ground that GK became an employee.   
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(l) The general thrust of the submission was that the Industrial Magistrate made specific errors in placing 
weight on some factors, and that if he had not made these errors he would have decided GK was not an 
employee. 

(ii) Submissions of GK 
35 The primary submissions of GK on this ground of appeal were as follows:- 

(a) Where there is no written contract of employment and the oral arrangement entered into at the 
commencement of the relationship did not cover all incidents of it, the conduct of the parties needs to be 
examined for the purposes of reaching a conclusion as to the terms and conditions on which they were 
contracting with each other.  GK cited Miles v Brendon Penn Nominees [2006] 86 WAIG 3377 at 
paragraphs [38]-[50].   

(b) GK submitted that the characterisation of the relationship must proceed by reference to the totality of 
the relationship, in light of each of the indicia to determine on balance which legal category the 
relationship fell into.  The exercise was not a mechanical one but one of obtaining the overall picture 
from an accumulation of details.  GK cited Tricord and BHP Billiton v CFMEU [2006] WASCA 49.   

(c) Citing relevant authorities, GK submitted the right of control was an important indicator.  GK also 
submitted that relevant indicia were how the parties described their relationship, the origin of the 
description and its purpose, the nature of the work performed, the mode of remuneration, the provision 
and maintenance of equipment, the obligation to personally carry out the work, the hours of work and 
provision for holidays, the deduction of tax, and the extent to which the worker was carrying on a 
separate business or was integrated into the business of the putative employer.  GK cited Stevens v 
Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16, Tricord and Miles in support of this 
proposition.   

(d) GK asserted the description by the parties of their relationship varied with the entity to whom the 
relationship was described and the time the description was given.  GK referred to the description of the 
relationship to the Australian Taxation Office (ATO); to those who were dealing with the business of 
TK, who were given business cards which showed GK was an employee; GK portraying himself to 
clients as a senior representative in TK’s business; and the letter of termination of GK by Sunvalley 
which by inference represented that it understood GK to have been an employee since 1992.   

(e) The origin of the parties’ description of their relationship to the ATO was found by the Industrial 
Magistrate as being initiated by TK through the adoption of the PPS because it was the industry 
standard.  It was submitted this had nothing to do with defining the nature of the relationship and was 
for the administrative convenience of TK’s business.   

(f) GK then made submissions on a number of indicia; being control, mode of remuneration, the provision 
and maintenance of equipment, the obligation to personally perform work, the hours of work, provision 
for holidays, the deduction of tax and integration test.   

(g) GK submitted there had been no error by the Industrial Magistrate in reaching the conclusion that GK 
was an employee. 

(e) The Issues Which Emerged 
36 I have already set out the issues about which the Full Bench required post hearing additional written submissions. 
37 The situation arose because of the submission of Sunvalley that it was “common ground” that until 1999, GK and JeK carried 

on business in partnership.  This contention was not directly addressed in GK’s submissions.  Further, the findings of the 
Industrial Magistrate were not entirely consistent on the issue. 

38 In particular:- 
(a) At various times, Jade Earthmoving was described as a “partnership”.   
(b) Jade Earthmoving was described as no more than a vehicle.  The creation of the partnership was said to 

have had little significance other than being a receptacle for the money earned.  ([57]). 
(c) “Jade Earthmoving produced no income by way of profit …  The partnership did not conduct a 

business”.  ([56]). 
(d) The mode of payment enabled GK to submit to the ATO partnership tax returns and present himself as 

an independent contractor.  ([58]). 
(e) The notional subcontractor arrangement was not a sham.  ([59]). 

39 These findings were relevant to the issue of whether Jade Earthmoving was a partnership in law and fact.  The definition of a 
“partnership” in s7(1) of the Partnership Act 1895 (WA) is:- 

“7. Meaning of “partnership”  
(1) Partnership is the relation which subsists between persons 

carrying on a business in common with a view of profit.”  
40 A primary submission of Sunvalley was that the partnership, Jade Earthmoving, invoiced RNT and RNTPL and that this fact 

was insufficiently considered by the Industrial Magistrate.  The issue which emerged that the Full Bench obtained 
supplementary written submissions on was whether the fact that Jade Earthmoving was in fact and law a partnership was in 
dispute at first instance and the effect of the Industrial Magistrate’s findings on the issue.   

(f) Sunvalley’s Supplementary Written Submissions 
41 In summary, Sunvalley’s submissions were:- 

(a) GK accepted in his evidence there was a partnership.  (T9, 44/45). 
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(b) The fact of the partnership was evident from the tax returns and GK’s evidence about this.  (AB 62-109, T45-48). 
(c) The existence of the partnership was not in issue.  If it was, additional evidence could have been lead on the issue; 

for example bank accounts, business name registration and there was incomplete discovery on the partnership issue.  
According to the authorities of Coulton v Holcombe (1986) 162 CLR 1 at 7-8 and University of Wollongong v 
Metwally (No 2) (1985) 59 ALJR 481 at 483, the existence of the partnership could not now be disputed. 

(d) If the Industrial Magistrate made no formal finding that a partnership existed then this was reflective of it not being 
in issue.  His Honour made no finding that the partnership was a sham; he was not invited to – GK and his wife 
gave no such evidence and evidence of such a common intention was required to support this conclusion.  (Snook v 
London and West Riding Investments Ltd [1967] 2 QB 786 at 802).  Morgan v 45 Flers Avenue Pty Ltd (1986) 
10 ACLR 672 per Young J at 694/695 was quoted.  The effect of this passage was the lack of attractiveness of a 
claim that a structure previously asserted not to be a sham was then so claimed in a different, later, context. 

(e) The partnership therefore reflected a genuine agreement.  (Equuscorp Pty Ltd and Another v Glengallen Investments 
Pty Ltd (2005) 218 CLR 471 at [46]). 

(f) In any event the evidence required the finding that there was a partnership; it involved the “business” of GK’s 
provision of his labour (citing s3 of the Partnership Act). 

(g) The business was “in common”.  There was no issue made about this at first instance and in any event partners may 
have unequal roles; citing Higgins and Fletcher, Law of Partnership in Australia and New Zealand, 8th Edition, 
2001 at p27 and Newstead v Frost [1980] 1 WLR 135 at 138-140. 

(h) The Industrial Magistrate’s observation that Jade Earthmoving produced no income by way of profit was incorrect 
given the contents of its tax returns. 

(i) GK’s evidence was that there was a distribution of profits.  (T48). 
(g) GK’s Supplementary Written Submissions 

42 In summary, GK’s submissions were:- 
(a) GK’s further and better particulars of claim (AB 12-13) asserted he was an employee which implicitly asserted 

there was no partnership in law or fact. 
(b) There may have been a “partnership” for the purpose of income tax laws at the time but this was a legally different 

entity from a partnership under the Partnership Act 1895 (WA).  Cited were s6(1) of the Income Tax Assessment 
Act 1936 (ITAA) as it stood in 1992 (although this was changed by s995-1 of the Income Tax Assessment Act 1997); 
s8 of the Partnership Act; s91 of the ITAA and Commissioner for Taxation v McDonald (1987) 15 FCR 172 at 
paragraphs [29]-[39]. 

(c) To determine whether a partnership exists the ordinary rules of contract apply so that there must be a contract 
constituting an agreement between the parties to carry on a commercial business.  (Citing Jolley v Federal 
Commissioner of Taxation (1989) 86 ALR 297 at [30], Pooley v Driver (1876) 5 Ch D 458 at 472).  Any agreement 
between GK and JeK in 1992 was not for this purpose but for reducing the tax liability of GK by splitting the 
income earned from his labour with JeK.  This was the only stated benefit from the arrangement.  (T8 and 9). 

(d) Any “partnership” between GK and JeK was not for a lawful purpose and therefore was no partnership in law or 
fact.  The unlawful purpose was a scheme to obtain a tax benefit and for no other purpose.  (Citing s260 of the 
ITAA, Part IVA of the ITAA which replaced s260 and in particular s177A and s177C). 

(e) A partnership coming into existence when GK began dry hiring the grader was not inconsistent with him continuing 
to be an employee of the same company at the same time.  (Citing Re Porter; Re Transport Workers’ Union of 
Australia (1989) 34 IR 179 at 192). 

(f) Any “partnership” did not carry on a business as no goodwill was created by the work of GK; the only goodwill 
generated was for his “employer”. 

(g) The functions which GK engaged in for his “employer” (see T12) was not the carrying on of a “trade, occupation or 
profession” in terms of the Partnership Act because it was not carried on independently but only within the business 
of his “employer”.  Profit in the ordinary “revenue” sense was the excess of income over expenditure but it was not 
usual to talk of an employee making a profit from his labour. 

(h) Reliance was placed upon Zurich Australian Insurance Ltd v Amec Services Pty Ltd and Others [1998] WASCA 68 
to the effect that:- 
(i) The particular facts and circumstances of the case needed to be considered and the present case was 

distinguishable from Climaze Holdings. 
(ii) The existence of a partnership was not necessarily inconsistent with the existence of an employment 

relationship, and in particular it will not be so inconsistent if the main purpose of the establishment of the 
partnership was the securing of an advantageous position with respect to income tax.  (Quoting Re Porter at 
192, Jennings Industries Ltd v Negri (1982) 44 ACTR 9 at 17 and distinguishing Barro Group). 

(iii) On the facts the married couple were only partners for the purpose of reducing income tax, the wife 
contributed no income, the husband worked only for one entity and the ratio of expenses to income of the 
partnership was 30.88% and were of a domestic kind.  A partnership at law was not found on the facts. 

(i) The Industrial Magistrate made a nomenclature error in calling the arrangement between GK and JeK a partnership 
as it was not a partnership in accordance with the Partnership Act.  His Honour was correct in concluding no 
business was carried on and that the creation of the “partnership” had little significance other than being a 
receptacle for the receipt of money earned and that GK was an employee. 
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(h) Sunvalley’s Objections 
43 In summary, the objections made by Sunvalley to the supplementary submissions of GK were:- 

(a) The assertion that GK was an employee and therefore there was no partnership in law or fact was not only contrary 
to the way that GK ran his case below but was inconsistent with another submission of GK that he could have been 
an employee of Sunvalley and also a partner with JeK at the same time. 

(b) The submissions based on the ITAA had not been made previously.  This was an issue Sunvalley did not previously 
have the opportunity to explore. 

(c) Also raised for the first time was that the partnership between GK and JeK was not a true contract nor what they 
intended to create. 

(d) A submission about the purpose of GK and JeK in relation to the partnership was made by reference to evidence of 
a conversation between GK and TK.  This evidence “cannot go to the purpose of [GK] and [JeK]”.  Further, there 
was no evidence from GK or JeK on the issue. 

(e) The submission that the partnership agreement was not for a lawful purpose had not previously been raised and was 
never part of GK’s case.  In any event, the sections of income tax legislation cited go to the validity of the 
arrangement only for the purpose of assessment of income tax and not otherwise.  The submission lacked credibility 
in particular because GK had not disclosed his “new found position” to the taxation authorities and paid the income 
tax, penalties and interest which would become due. 

(i) Determination of the Objections 
44 The first issue which arises for determination out of the supplementary written submissions are the objections taken by 

Sunvalley with reference to Coulton v Holcombe and in the objections filed. 
45 The principles set out by the High Court in Coulton v Holcombe and University of Wollongong v Metwally (No 2) have been 

explained and applied in numerous authorities.  In Burswood Resort (Management) Ltd v Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers Division, WA Branch (1996) 76 WAIG 4417 at 4419 Anderson J with 
whom Rowland and Franklyn JJ agreed said:- 

“An appeal tribunal is entitled to refuse to allow matters which ought to have 
been agitated below to be raised for the first time before it at least where the 
matters involve disputed factual issues.  This is a rule of broad application, 
applied in the interests of expedition and the finality of legal proceedings.  
Coulton v Holcombe (1986) 162 CLR 1 at 7; University of Wollongong v 
Metwally (No 2) (1985) 59 ALJR 481 at 483; The Water Board v Mustakis 
(1988) 68 ALJR 209; Paltara Pty Ltd v Dempster (1991) 6 WAR 85 at 99.” 

46 Examples of the relevant principles being applied by the Full Bench are BHP Billiton Iron Ore Pty Ltd v Australian Workers’ 
Union, Western Australian Branch, Industrial Union of Workers and Others (2006) 86 WAIG 1211 at [84]-[87], Mastercare 
Property Services (WA) Pty Ltd v Liquor, Hospitality and Miscellaneous Union, WA Branch (2005) 85 WAIG 3024 (although 
the decision of the High Court in Coulton v Holcombe, as opposed to the decision of the Court of Appeal of New South Wales, 
was not cited) and Pollock Nominees Pty Ltd v Butterfield (2001) 81 WAIG 369 at [37]-[39]. 

47 The relevant principles were comprehensively summarised by the Full Federal Court in Iyer v Minister for Immigration and 
Multicultural Affairs [2000] FCA 1788 at [16]-[19] as follows:- 

“16 An appellate court has power to allow grounds to be argued on 
appeal which were not argued before the primary judge.  Where the 
facts are not in issue and have been finally determined or the point is 
one of construction or law, the relevant principle to apply is whether 
it is expedient and in the interests of justice to allow the grounds to be 
argued.  The relevant authorities were considered by R D Nicholson J 
in Jones v Minister for Immigration and Ethnic Affairs (1995) 63 FCR 
32.  His Honour referred to a number of authorities and said at 47: 

"... The effect of these authorities, as I view them, is that where 
the new grounds could possibly have been met by calling 
evidence at the hearing or may have resulted in the case of the 
respondent being differently conducted at the trial, leave will 
be refused (the first proposition).  However, where all the 
facts have been established beyond controversy or where the 
point is one of construction or of law, then it is a question for 
the Court of Appeal whether it is expedient and in the interests 
of justice to entertain the point (the second proposition) ...  
The authorities to which I have referred, while stressing the 
importance of the public interest in ensuring the finality of 
litigation, do not view that interest as likely to be paramount 
where the new grounds are within the second proposition.  
Lord Watson in Connecticut [Fire Insurance Co v Cavanaugh 
[1892] AC 473] at 480 said that in the case of the second 
proposition `it is not only competent but expedient in the 
interests of justice, to entertain the plea'.  The rule derives, at 
least in part, `from public policy considerations directed to 
ensuring the finality of litigation' and, so far as it does so 
derive, `the relevant consideration is that the case sought to be 
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made on appeal is a new or different case from that which 
emerged at the trial': Banque Commerciale SA [(in liq) v 
Akhil Holdings Ltd (1990) 169 CLR 279] at 284." 

17 The relevant principles were considered by the New South Wales 
Court of Appeal in Multicon Engineering Pty Ltd v Federal Airports 
Corporation (1997) 47 NSWLR 631.  Although the appeal before the 
Court of Appeal was by way of rehearing, and not an appeal in the 
strict sense as in this Court, the observations of Mason P are apposite.  
His Honour said at 645:  

"Since this is an appeal by way of re-hearing, the matter 
should be approached in accordance with the principle as 
stated in cases such as Suttor v Gundowda Pty Ltd (1950) 81 
CLR 418 at 438 and Coulton v Holcombe (at 7-9).  A party 
seeking to advance for the first time on appeal a new ground 
not taken at trial will be precluded from doing so if the new 
ground could possibly have been met by calling evidence at 
the hearing or if, had the ground been raised below, the 
respondent might have conducted the case differently at trial.  
Multicon Engineering argues that these principles do not 
preclude it from raising the constitutional point on appeal, 
because all that is in issue is the proper approach to be 
followed in considering whether to adopt a report in a matter 
in the Federal jurisdiction.  The evidence which each party 
wished to rely upon was before the judge.  
However there is another principle of more direct relevance.  
A party does not have a right to insist that a new point be 
decided on appeal simply because all of the facts have been 
established beyond controversy or the point is one of 
construction or of law, even constitutional law.  This is 
because it remains a question of whether the appellate court 
`may find it expedient and in the interests of justice to 
entertain the point': Water Board v Moustakas (1988) 180 
CLR 491 at 497; see also Jones v Minister for Immigration 
and Ethnic Affairs (1995) 63 FCR 32 at 47.  The rule is not an 
absolute one, as evidenced by this Court's decision in Della 
Patrona v Director of Public Prosecutions (Cth) [No 1] 
(Court of Appeal, 1 September 1995, unreported).  Unlike the 
present case, the respondent in Della Patrona failed to raise 
the `procedural point' until long after the appellant had been 
given leave to debate it.  This was a very important factor in 
the Court's consideration.  For later proceedings in the same 
case: see Della Patrona v Director of Public Prosecutions 
(Cth) [No 2] (1995) 38 NSWLR 257.  However:  
`... it is a sound general principle, leading not only to the 
maintenance of fair play, but also to the repression of 
unnecessary litigation, that parties must be bound by the 
course they deliberately adopted at the trial': Rowe v 
Australian United Steam Navigation Co Ltd (1909) 9 CLR 1 at 
24, per Isaacs J; see also Browne v Dunn (1893) 6 R 67 at 75; 
Banque Commerciale SA (In Liq) v Akhil Holdings Ltd (1990) 
169 CLR 279 at 284.  
In Coulton (at 7), Gibbs CJ, Wilson J, Brennan J and Dawson 
J said that:  
`It is fundamental to the due administration of justice that the 
substantial issues between the parties are ordinarily settled at 
the trial. If it were not so the main arena for the settlement of 
disputes would move from the court of first instance to the 
appellate court, tending to reduce the proceedings in the 
former court to little more than a preliminary skirmish.'" 

18 In CA Henschke & Co v Rosemount Estates Pty Ltd [2000] FCA 1539, 
a Full Court of the Federal Court cited this passage from Coulton v 
Holcombe and said (at par 35): 

"Any tendency to treat trials in that way is, in our view, firmly 
to be discouraged." 

We agree with that observation.  
19 The approach to be taken by a Full Court of this Court to an 

application for leave to rely upon grounds not argued before the 
primary judge was recently revisited by Branson and Katz JJ in H v 

http://www.austlii.edu.au/au/cases/cth/high_ct/169clr279.html
http://www.austlii.edu.au/au/cases/cth/high_ct/81clr418.html
http://www.austlii.edu.au/au/cases/cth/high_ct/81clr418.html
http://www.austlii.edu.au/au/cases/cth/high_ct/180clr491.html
http://www.austlii.edu.au/au/cases/cth/high_ct/180clr491.html
http://www.austlii.edu.au/au/cases/cth/high_ct/9clr1.html
http://www.austlii.edu.au/au/cases/cth/high_ct/169clr279.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2000/1539.html
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Minister for Immigration and Multicultural Affairs [2000] FCA 1348. 
Their Honours restated the principles to be derived from the cases to 
which we have earlier referred and said (at par 8): 

"In our view, the readiness with which appeal courts have in 
the past been satisfied that it is expedient in the interests of 
justice to allow a fresh point to be argued and determined on 
appeal is unlikely to continue into the future. The volume and 
complexity of the cases presently required to be heard and 
determined by the intermediate appellate courts of Australia is 
such that it is increasingly important that such courts are able 
to devote their time to the genuine review of first instance 
decisions. It is becoming increasingly difficult, in our view, to 
establish that it is expedient in the interests of justice that the 
time of three or more judges should be spent giving original 
consideration to issues that ought to have been raised before 
the primary judge. The interests of justice in this sense extend 
beyond the interests of he parties to the appeal to encompass 
the interests of other litigants whose appeals require hearing 
and determination, and the broad public interest in efficient 
judicial administration." 

We agree with these observations, particularly having regard to the 
manner in which this proceeding was presented to the Court. (See also 
Crampton v The Queen [2000] HCA 60; Harris v Repatriation 
Commission [2000] FCA 1687).” 

48 Sunvalley submitted the Full Bench should not permit GK to now argue there “was in truth no partnership”, as it would offend 
these principles.  On balance, I am persuaded by this submission, although there is some lack of clarity about the position taken 
by GK on the issue at first instance. 

49 On 29 March 2007 Sunvalley filed a document entitled “Respondent’s Outline of the Case in Defence of the Claim”.  In 
paragraph 11 Sunvalley referred to the services of GK being provided by a partnership trading as Jade Earthmoving.  The 
paragraph said there was no suggestion by GK that the partnership with JeK which resulted in significant tax advantages for 
eight years, was a sham.  In their case at first instance therefore Sunvalley clearly relied upon the fact of the partnership, not 
being a sham, as relevant to the status of GK. 

50 At the hearing, the opening by counsel for Sunvalley and the agent for GK were relatively short and did not include 
submissions on the partnership issue. 

51 Both parties filed written submissions at first instance.  Sunvalley relied upon the partnership and the payment to GK through a 
partnership as being relevant to the determination of the relationship. 

52 In the written submissions of GK there was reference made to the payments made to GK for his labour in the 1990’s being 
separate from the legitimate grader hire partnership.  It was then submitted that payments for labour only did not change the 
nature of the relationship from an employer/employee relationship to a principal contract relationship “simply because they are 
paid to a partnership”.  GK then cited the Full Bench decision of Birighitti at 2414 (paragraph [70](j)).  In this subparagraph, 
Sharkey P by reference to authorities said that an employee can arrange for remuneration to be paid by the employer to a 
partnership or a corporation without such arrangement affecting the nature of the relationship between the employer and the 
employee.  GK then submitted that there was nothing inconsistent with there being two concurrent relationships, being a 
lessor/lessee relationship for the hire of the grader in partnership and an employer/employee relationship in respect of the 
labour provided. 

53 In his closing, counsel for Sunvalley again relied heavily upon the fact that there were payments made to a partnership as being 
significant in determining the status of GK.  Counsel cited Climaze Holdings by reference to his written submissions. 

54 The position taken by GK‘s agent in closing was again not entirely clear.  A clear submission was made that the subcontractor 
arrangement between Sunvalley and GK was a sham, but no such submission was clearly articulated with respect to the 
partnership.  At T239 the agent sought to distinguish Climaze Holdings because in that case the father and son “were clearly 
working in partnership …”.  It was argued that there was a difference between that case and this one where “the only labour 
provided was provided by” GK. 

55 At T241/242 GK’s agent cited and quoted from paragraphs of the Full Bench decision in Birighitti.  This included 
subparagraphs [70](e) and (j).  I have already referred to (j).  In paragraph [70](e) it was said in effect that if the true parties to 
a contract were an employer and a partnership or employee corporation it was unlikely the contract was an employment 
contract.  However, if the alleged partnership or attempted incorporation was a sham or divorced from the reality of the 
relationship then it will not be a bar to a finding of an employment contract.  Further, remuneration of a worker need not be 
paid to the worker directly.  It is not clear which aspect of this subparagraph was being relied on.  No clear submission was 
made that there was not a partnership in law and fact. 

56 As pointed out in the supplementary written submissions for Sunvalley, this is perhaps not surprising given the evidence by 
GK.  GK’s evidence at T9,44 and 45, in summary was:- 

(a) He had a benefit from the tax deduction caused by splitting his income via the partnership. 
(b) His accountant obtained a partnership name “for us and we were paid under that partnership name”. 
(c) The partners were GK and JeK. 
(d) JeK did minimal book work. 
(e) The arrangements entered into by GK with his putative employer were as a partnership with his ex-wife. 

http://www.austlii.edu.au/au/cases/cth/federal_ct/2000/1348.html
http://www.austlii.edu.au/au/cases/cth/high_ct/2000/60.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2000/1687.html
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(f) The partnership, Jade Earthmoving, invoiced his putative employer. 
(g) Partnership accounts were prepared by an accountant and used to file partnership tax returns. 

57 I accept therefore the submission of Sunvalley that whether Jade Earthmoving was a partnership as a matter of law and fact 
was not part of the case of GK as litigated at first instance.  As submitted by Sunvalley and in accordance with the authorities 
cited and quoted above, quite apart from other discretionary factors, where a contention first raised on appeal could possibly 
have been met by calling evidence at first instance or resulted in a case being differently conducted, the appeal court will not 
entertain the contention.  I accept the submission of Sunvalley that additional evidence could have been lead if the issue was 
squarely raised and therefore it should not be permitted to be raised now.  In any event, in my opinion, it would not be 
expedient or in the interests of justice to allow GK to now take the position which he seeks.  This is because it would involve 
in effect the running of a different case to that litigated. 

58 Accordingly I do not think it appropriate or just for the Full Bench to consider the contentions now made by GK that there was 
in truth no partnership and the associated submissions that there could have been a partnership for the purposes of tax law but 
not the Partnership Act, the lack of intention of GK and JeK to create a partnership or the partnership agreement being for 
other than a lawful purpose. I therefore proceed on the basis that Jade Earthmoving was a partnership as a matter of law and 
fact.   

59 As stated by Sunvalley in their supplementary submissions, there was no formal finding to this effect by the Industrial 
Magistrate.  Importantly however nor was there any finding by him that the partnership was a sham.  In his reasons the 
Industrial Magistrate seems to have assumed or stated that there was a partnership, although made findings that there was in 
effect no business or profits of the partnership.  This is somewhat problematic given the definition of a partnership under s7 of 
the Partnership Act, although in fairness to his Honour I note that neither party at first instance made submissions about the 
definition of partnership or whether the conducting of a business and pursuit of profits was integral to the existence of a 
partnership at law.  In his reasons his Honour seems to have acted upon the basis that the partnership not conducting a business 
was relevant to whether GK was an employee, but did not affect whether Jade Earthmoving was a partnership in law and fact.  
This approach was not inconsistent with the paragraphs of Birighitti that I have referred to earlier and which were quoted in the 
reasons of his Honour. 

(j) Determination of Issue of GK’s Status 
60 The approach which should be taken in determining whether an Industrial Magistrate has erred in deciding a person was an 

employee or independent contractor was considered by the Full Bench in Miles, cited above, at paragraphs [38]-[49].  Neither 
counsel for Sunvalley nor the agent for GK submitted there was any error in this approach.  It is unnecessary to repeat the 
points made by the Full Bench in Miles in the paragraphs just cited.  It is relevant however to refer below to some additional 
points of law and fact, some of which were emphasised by the parties in their submissions, which did not require much 
consideration in Miles.   

61 To succeed in this ground, it is not enough for Sunvalley to demonstrate an erroneous aspect of the Industrial Magistrate’s 
reasoning.  Similar to the approach adopted by the Full Bench in Miles, it is necessary to consider the evidence, findings and 
reasoning of the Industrial Magistrate and submissions of the parties on appeal, to determine whether the Industrial Magistrate 
erred in concluding that GK was an employee during the relevant period.  This includes the reasoning of the Industrial 
Magistrate about the relevant indicia.  I will now consider each indicia in turn. 

(i) Control 
62 I have earlier referred to what the Industrial Magistrate said about the facts relating to the issue of control.  This description of 

the facts was not disputed on appeal.  In my opinion, contrary to the view of the Industrial Magistrate, the issue of control in 
the present case is a relatively neutral factor.  It seems to be agreed that the right of control which TK exercised over the work 
of GK was in most respects fairly latent in that GK retained a lot of autonomy.  In my opinion this degree of autonomy was 
equally consistent with GK being a senior executive in the employment of RNTPL, or being an independent contractor, subject 
to the overall control and direction of TK, on behalf of RNTPL, as a principal.  It is relevant to note as the Full Bench did in 
Miles at [59] that McHugh J in Hollis v Vabu Pty Ltd (2001) 207 CLR 21 at [71] said the “right to supervise or direct the 
performance of a task cannot transform into a contract of service what is in substance an independent contract …”.  McHugh J 
cited Queensland Stations Pty Ltd v Federal Commissioner of Taxation (1945) 70 CLR 539 at 552 in support of this 
proposition.   

(ii) The Parties’ Description of their Relationship 
(iia) Generally  

63 The law about this issue was considered in Miles at [51]-[53], in terms which need not be repeated.   
64 As set out earlier, Sunvalley submits the Industrial Magistrate erred in his consideration of this factor and the associated factors 

of the relevance of the partnership of Jade Earthmoving, the invoices rendered by Jade Earthmoving, the income tax returns of 
Jade Earthmoving and GK and the distribution of the income received by Jade Earthmoving. 

65 It is notable that there was no written contract which described GK as an independent contractor.  This distinguishes this case 
from others on the issue such as Tricord, Massey, BWIU v Odco Pty Ltd (1991) 99 ALR 735 at 755, and ACT Visiting Medical 
Officers Association v AIRC (2006) 153 IR 228 at [32]-[33], all of which were referred to in Miles. 

66 In my opinion it is relevant to distinguish between:- 
(a) The label which parties use to describe their relationship. 
(b) Structures they put into place on the basis of an agreed or assumed understanding of what the 

relationship is. 
(c) Structures being put into place, without recourse to an agreed or assumed understanding of the nature of 

the relationship, but for some other purpose.  An example of this is what the Industrial Magistrate called 
the “administrative convenience” of the PPS arrangement.   
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67 The starting point in considering whether there is an employment relationship is any express agreement between the parties.  If 
an agreement provides that the worker is an independent contractor this is a matter of importance but not determinative of the 
issue (see Miles at [51]-[57], Tricord at [24], and Hollis at [58]).  As Gray J accepted in Re Porter; Re TWU (1989) 34 IR 179 
at 184, “the parties cannot create something which has every feature of a rooster, but call it a duck and insist that everybody 
else recognise it as a duck”. 

68 Quite apart from the description by the parties of their relationship, the terms of any written/oral agreement between the parties 
needs to be considered and analysed to see whether the relationship as created and defined is more like one of employment or 
independent contract.   

69 As explained in Miles at [48]-[49] in many disputed cases there will be no written or comprehensive oral agreement so it is 
permissible and necessary to look at the conduct of the parties to see what their agreement was in its entirety.   

(iib) Sunvalley’s Argument in Detail 
70 Sunvalley relies upon the existence of Jade Earthmoving; the agreement about the mode of payment to Jade Earthmoving; the 

method of payment of tax; the invoices rendered and the tax returns prepared on behalf of Jade Earthmoving and GK as 
supporting a conclusion that an agreement was made that GK was the independent contractor of the relevant entities.  Against 
this, however, is the finding by the Industrial Magistrate that the mode of payment and deduction of income tax using the PPS 
was a device for the convenience of both parties, presented by TK to GK as a fait acompli and the industry standard at the 
time. 

71 Sunvalley is critical of the Industrial Magistrate’s statement that the mode of tax deduction had nothing to do with defining the 
relationship between them.  (See paragraph [33](m) above).  In my opinion however, Sunvalley’s submission ignores the 
context of this observation within the reasons as a whole.  Earlier at paragraph [58] of his reasons, the Industrial Magistrate 
said that the mode of payment and tax deduction must be carefully considered in determining whether there existed an 
employment relationship.  (See [33](h) above).  His Honour recited relevant facts and said they indicated the relationship 
between the parties was intended to be that of principal and independent contractor.  Accordingly, I do not accept Sunvalley’s 
submission that the mode of tax deduction and the agreement between the parties were overlooked by the Industrial Magistrate.  
In my opinion, the Industrial Magistrate considered the evidence about these issues but because their origin was administrative 
convenience and for other benefits to the parties, decided that ultimately they did not have “anything to do” with defining the 
relationship between the parties.   

72 Sunvalley also criticises the reasoning of the Industrial Magistrate set out at [33](p) above.  It is submitted there is a circularity 
of reasoning because the Industrial Magistrate uses a “fact” (which was disputed) that GK had been an employee as a factor 
relevant to determining that very question.  In my opinion, this criticism of the Industrial Magistrate’s reasoning is well made. 

73 Reference should now be made to the authorities relied on by Sunvalley in support of its submissions on this issue. 
(iic) The Authorities Relied On 

74 Barro Group was a decision of the Full Court of the Supreme Court of Victoria.  It is therefore a persuasive authority.  In an 
action for damages for alleged wrongful termination of contract, a principal issue was the nature of the contract between the 
parties.  The plaintiffs were husband and wife who between 1970 and 1980 for the purpose of minimising their income tax 
burdens, carried on in a partnership, the business of contract driving.  They shared the net income derived by the husband from 
the carriage of quarried materials by use of their motor vehicle.  The defendant was a company who was engaged in the 
“extractive industry” and was the owner and operator of a quarry at Montrose.   

75 There was a contract made in March 1976 between the plaintiffs and the defendant by which it was agreed that the male 
plaintiff would carry quarried materials for the defendant in the motor vehicle which they were to provide.  The Full Court at 
page 578 set out some of the terms of the contract.  At page 580 the Full Court said that for the purpose of determining the 
nature of the legal relations between the plaintiffs and the defendant it was necessary for the primary judge to consider whether 
the fact of the partnership was consistent with a contract of employment.  The Full Court referred to what was described as 
“dictum of highest authority” that the existence of a partnership was a relevant consideration.  The Full Court said that this, 
together with the fact that the contract was made between the plaintiffs (as a partnership) and the defendant should not have 
been ignored.  The Full Court then referred to and quoted from the reasons of Lord Denning MR and Lawton LJ in Massey at 
page 581 (All England Report).  Sunvalley in this appeal placed weight upon the observations of Lawton LJ which were 
quoted by the Full Court in Barro Group at page 580 as follows:- 

“In the administration of justice the union of fairness, common sense and the 
law is a highly desirable objective.  If the law allows a man to claim that he is 
a self-employed person in order to obtain tax advantages for himself and then 
allows him to deny that he is a self-employed person so that he can claim 
compensation, then, in my judgment, the union between fairness, common 
sense and the law is strained almost to breaking point.” 

76 The Full Court then referred to two features of the plaintiffs’ partnership which were relevant indicia.  The first was that there 
was evidence strongly supporting the conclusion that the plaintiffs were partners not only in name but also in the conduct of a 
contract driving business.  This was in evidence a copy of the plaintiffs’ income tax return for the 1979 year, being the last 
completed year of earnings occurring during the period covered by the contract.  It was stated at page 581 by the Full Court 
that the tax return said the business of the partnership was contract driving.  The Full Court referred to items of expenditure 
included in the income tax return.  It was said that these expenditures taken together were matters which the primary judge 
ought to have considered as they were consistent with the conduct of a business by the plaintiffs.   

77 The Full Court secondly referred to the ratio of expenses to the income of the partnership as disclosed in the income tax return.  
The Full Court referred to the reasons of Lord Fraser in AMP Society v Chaplin (1978) 52 ALJR 407 at 411-12 where his 
Lordship said the ratio of expenses to income of the respondent’s representative was between 40% and 50% and that such a 
high ratio appeared to be consistent with the carrying on of a business.  The Full Court also referred to Brodribb Sawmilling 
Company Pty Ltd v Gray [1984] VR 321 at 339 where Brooking J noted the plaintiff’s expenses to income ratio was about 
71%.  Brooking J also referred to the observations of Lord Fraser in Chaplin.  The Full Court in Barro Group said the 
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plaintiff’s ratio of expenses to income during the tax years 1978 and 1979 were approximately 75% which suggested the 
existence of a business. 

78 The Full Court also said a matter of significance was the plaintiffs’ obligation to provide and use a motor vehicle acceptable to 
the defendant.  The Full Court then referred to authorities specifically on the engagement of an owner/driver. 

79 The Full Court concluded at page 582 that it was not open to the primary judge to characterise the relations between the parties 
as “master and servant”.  The Full Court concluded the preponderance and weight of indicia compelled a finding that the 
plaintiffs were independent contractors, carrying on in partnership their own business of contract driving. 

80 Climaze Holdings was a decision of the Full Court of the Supreme Court of Western Australia.  In the context of a claim for 
personal injuries, it was relevant for the Full Court to consider whether the first respondent had been engaged by Climaze 
Holdings, the appellant, as an independent contractor or an employee.  The first respondent had been a partner in a roof 
plumbing firm with his son Bradley, called Dyson and Sons.  The partnership had been formed to allow Bradley to become a 
member of the Plumbers and Gasfitters’ Union and obtain a “ticket” for work.  Dyson and Sons filed tax returns as a 
partnership.  Dyson and Sons were engaged by the appellant to perform work on its behalf and Dyson and Sons presented a 
weekly invoice which was paid.  The composition of the invoices was determined by either an hourly rate by which the first 
respondent and Bradley were employed or part of a lump sum estimated by the appellant as being the going rate for that form 
of work.   

81 Steytler J, with whom Malcolm CJ and Rowland J agreed, decided there was an independent contract relationship.  To reach 
this conclusion his Honour considered the relevant indicia.  This aspect of his Honour’s reasons commenced at page 492, with 
the observation that the working relationship which existed between the appellant and the first respondent was not easily 
categorised.  His Honour then summarised the facts including the background to the formation of the partnership.  The 
business name had been registered before the partnership between the first respondent and Bradley had been formed.  A tax 
return for the period 13 October 1986 to December 1986 disclosed there was an earlier partnership called Dyson and Sons 
existing between the first respondent and another son, Robert.  This tax return also disclosed Robert retired from the 
partnership in December 1986.   

82 The partnership between the first respondent and Bradley was formed in January 1987.  His Honour at page 493 referred to the 
fact that the partnership rendered tax returns for the financial years from 1987 – 1989.  The first of those returns contained a 
note that to comply with union rules it was necessary to work as a partnership.  The note also referred to the division of profits 
as being agreed between the partners.  It also said all expenses of the partnership had been met by the first respondent.  
Steytler J then referred to the factors which led the primary judge to decide the relationship between the appellant and the first 
respondent was that of employer and employee.   

83 At page 495 Steytler J said that when the whole of the evidence was considered the relationship was that of principal and 
independent contractor.  His Honour then discussed why he came to that conclusion.   

84 His Honour said there was “no doubt that a partnership was, in truth, created between the first respondent and his son 
Bradley.  The partnership rendered tax returns and it invoiced the appellant for the work performed by it.”  (495).  His Honour 
said that the “whole concept of rendering invoices for work done (more particularly by a partnership comprising two persons 
trading under a business name) is quite foreign to an ordinary employment relationship.  Equally, the deduction, from the 
invoiced amounts, of payments made pursuant to the Prescribed Payments System, rather than the deduction of PAYE 
instalments, points strongly towards the existence of a sub-contract relationship.”  (495). 

85 His Honour then referred to indicia that pointed in the other direction but said he thought these were outweighed by the factors 
to which he had referred.  His Honour considered the issue of control and referred to the relevant facts and authorities on this 
issue.   

86 His Honour then again referred to the fact that there was a partnership between the first respondent and his son Bradley and the 
reason for the existence of the partnership.  At page 497 his Honour repeated that “the partnership, was, in truth, formed.  It 
made distributions of income and it rendered tax returns.  Most importantly, it rendered invoices in respect of the work carried 
out by the first respondent and Bradley ….” 

87 Steytler J concluded on this issue at page 497 that the factors relied upon by the primary judge and adverted to by the first 
respondent on appeal, were not sufficient “to transform into a contract of service what, having regard for the existence of and 
reason for the partnership between the first respondent and his son and its manner of contracting and invoicing for work 
performed by the first respondent …” was “… in essence an independent contract”. 

88 In Tricord the written contracts expressly provided that the workers were self employed individuals who carried on 
independent businesses and provided labour services.  Throughout the contracts the parties were referred to as the “company” 
and the “contractor”.  Steytler J in his reasons, referred to the reasons for decision of EM Heenan J and Simmonds J which 
considered the relevant indicia in some detail.  Steytler J said the label put upon the relationship by the parties did not 
contradict the effect of the agreement as a whole.  His Honour also said the other relevant indicia did not point clearly in any 
one direction ([40]). 

89 At paragraph [41] his Honour said that there was little to suggest that the label applied by the parties was a sham.  Steytler J 
said that the evident intention of the parties should be given effect to, and the relationship between them should in each case be 
found to be that which they had been at some pains to describe; independent contractor and principal.  Steytler J otherwise 
generally agreed with the reasons of Simmonds J. 

90 Simmonds J referred to “the test” as set out in Vabu by the majority as differentiating between a person whose work serves 
another and is done in that other person’s business, on the one hand, and a person whose work is likewise for the benefit of 
another’s business but is done in the course of carrying on their own trade or business.  Simmonds J then referred to the 
application of the Vabu test depending upon the observations made by the High Court in Brodribb Sawmilling.  Simmonds J 
then considered the application of the test in the appeal before the court.  His Honour considered control, mode of 
remuneration, provision and maintenance of equipment, the obligation to work, the hours of work and provision of holidays, 
the deduction of income tax, the delegation of work, other indicia of a separate business, integration in the organisation, the 
language of the parties’ written contract and the relevance of the status of a labour hire agency.  His Honour concluded that 
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Tricord was not an employer of the two individuals involved in the application to the Commission.  With respect to the 
language of the parties’ written contract his Honour said the clause was not a sham. ([144]).   

91 His Honour accepted at [145] the argument on behalf of Tricord that it was a case where there were indications pointing in 
both directions, none of which was determinative.  His Honour then said that the correct approach in these circumstances was 
as stated by the Privy Council in Chaplin which in turn quoted with approval a passage from the reasons for judgment of 
Lord Denning MR in Massey.  Simmonds J also referred to Odco at 756 and the reasons of Wilson and Dawson JJ in Brodribb 
Sawmilling at page 37.  His Honour then said that this did not mean the clause in the contract which labelled the parties’ 
relationship was necessarily given effect to, as the possibility must be considered that the language is “overborne” by other 
language in the agreement.  His Honour said that this did not occur in the present case.   

92 The deduction of income tax on a PAYG basis was said by Simmonds J to be a factor supporting an independent contract.  
However, on the facts of the appeal, it was found to be neutral.  EM Heenan J dissented in Tricord. 

93 In the context of GK’s supplementary written submissions I referred earlier to Zurich Australian Insurance.  This was also 
cited by Sunvalley in its outline of submissions on the appeal as an authority which was relevant, but not relied upon.  In 
Zurich Australian Insurance, the Full Court upheld an appeal on the basis that at first instance there had been an error in 
deciding that a Mr Perez was not an employee of Amec Services Pty Ltd.  Amec was a construction company involved in steel 
fabrication and erection.  The context within which the issue was considered was proceedings in the District Court arising out 
of Mr Perez being injured at work.  A dispute arose between two insurance companies about which was liable to indemnify 
Amec for monies paid to Mr Perez pursuant to the settlement of a claim by Mr Perez against Amec for common law damages 
caused by his injuries.  It was agreed between the insurance companies that liability was to be determined by whether Amec 
employed Mr Perez.  When engaged by Amec during the relevant period of time, Mr Perez was paid on a weekly basis, 
although Amec had received monthly invoices for his work rendered in the name of “Vipir Co” which was a partnership 
between Mr Perez and his wife Mrs P Perez.  Amec paid Vipir Co for the work done by Mr Perez. 

94 Each member of the Full Court agreed that Mr Perez was the employee of Amec.  The reasons of Ipp J were agreed with by 
Kennedy J and Pidgeon J wrote his own reasons for reaching the same conclusion.  Ipp J considered the nature of the 
partnership between Mr and Mrs Perez.  His Honour referred to the purpose of arranging for payment to be made to Vipir Co 
being to reduce the income taxation payable by Mr Perez and “to combine the resources of himself and his wife”.  Mrs Perez 
did the books of Vipir Co, answered the telephone and made out the invoices.  She worked in the study in their home.  The 
partnership tax returns said its main business activity was contract welding.  Mrs Perez did not appear to have been a source of 
any income for the partnership.  The partnership income was distributed equally between Mr and Mrs Perez.  During the 
relevant year, which was 1994, the partnership’s income constituted by the payment from Amec to Vipir Co for the work done 
by Mr Perez was $28,218.  The total expenses were $8,714.  These expenses included $1,831 in interest, $2,871 in 
depreciation, $2853 in motor vehicle expenses and $1,159 in respect of other expenses. 

95 Ipp J reviewed the principles applicable to determining whether there was an employer/employee relationship and in particular 
referred to and quoted from the High Court reasons for decision in Stevens.  His Honour then considered the factors applicable 
to Mr Perez.  His Honour said that Mr Perez was under the control of Amec; only supplied his work and skill and was an 
integral part of Amec’s business.  His Honour then referred to Climaze Holdings.  Ipp J quoted from the reasons of Steytler J at 
page 495 but said that “these remarks have to be construed in the context of the particular partnership in issue in that case”.  
His Honour said the existence of a partnership was not conclusive as to the non existence of a contract of employment.  His 
Honour quoted from Re Porter; Re Transport Workers’ Union of Australia (1989) 34 IR 179 per Gray J at page 192 and also 
Jennings v Negri (1982) 44 ACTR 9 at page 17.  In both cases it was said in effect that the factor of a partnership is of less 
importance where the purpose of the creation of the partnership was to secure an advantageous income tax position.   

96 Ipp J distinguished the partnership of Vipir Co to that in Climaze Holdings as:- 
(a) In Climaze Holdings both the father and son were actively employed in the roof plumbing business they 

carried on together. 
(b) Vipir Co was formed solely to minimise the income tax payable by Mr Perez. 
(c) Mr Perez alone worked for Amec and Mr Perez alone earned income for the partnership. 
(d) There was a contract between Climaze Holdings and the father and son partnership for the work to be 

performed by them. 
97 Ipp J said the present case was also distinguishable from Barro Group.  His Honour quoted from the reasons of the Full Court 

in Barro Group at page 580 and then said Mr Perez and his wife were partners only for the purpose of reducing income tax; 
Mrs Perez contributed no income to the partnership; Mr Perez worked only for Amec and the ratio of expenses to income of 
the partnership in 1994 was 30.88%.  Moreover a substantial part of the expenses appeared to have been of a domestic kind 
and incurred in activities unconnected with welding or pipe fitting.  Ipp J said the low ratio was inconsistent with Vipir Co 
carrying on a genuine partnership business. 

98 Reference on this issue should also be made to Birighitti in the Industrial Appeal Court.  The key issue was the status of a 
worker during a period of engagement between two periods where he was an employee.  In the relevant period he was 
expressly engaged as a subcontractor, in the form of a partnership with his wife created to obtain advantages for both parties 
including tax advantages for the worker. 

99 Anderson J at paragraphs [15] and [16] said the intention of the parties was to create a principal/independent contractor 
relationship but “on the whole of the circumstances of the relationship between the parties” it was open to find the 
employer/employee relationship did not change as a matter of law.  Scott J agreed with Anderson J on this issue. 

100 Hasluck J reviewed the authorities and said the “substance” as well as the “label” must be looked at to decide the nature of the 
relationship.  ([63]).  Hasluck J found no error in approach by the Full Bench despite the lack of reference by Sharkey P to the 
High Court decision of Hollis v Vabu Pty Ltd.  At paragraph [77] Hasluck J said, in answer to a submission made by the 
appellant, that it was not necessary for a finding to have been made on whether the arrangement was a “sham”; the totality of 
the relationship could be considered, including the relevant indicia before deciding how the relationship could be characterised. 
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101 Birighitti was applied in Ryder v Beaulieu of Australia Ltd (2003) 83 WAIG 1133 where the Full Bench upheld an appeal on 
the basis that a Commissioner had erred in failing to find a worker was engaged as an employer despite the fact that his 
earnings were paid to a company of which he and his wife were directors and shareholders, formed “for purposes of taxation 
amelioration”.  ([10]). 

(iid) Applicability of Authorities 
102 From these cases, I make the following points relevant to the present appeal:- 

(a) In Barro Group and Climaze Holdings there were written contracts.  They supported the conclusion that 
the putative employees were engaged as contractors.  In Barro Group the contract was made with a 
partnership.  There was no such written contract in the present case, as earlier indicated.  

(b) In each of Barro Group and Climaze Holdings, the court found that there was a partnership.  I have 
discussed above the way this issue was litigated at first instance and the not entirely consistent findings 
of the Industrial Magistrate.  However the Industrial Magistrate made a finding in paragraphs [56] and 
[57] that Jade Earthmoving did not conduct a business and was just a receptacle for the receipt of money 
earned, (See [33](c) and (e) above) and was just a vehicle to facilitate the PPS tax deduction as an 
industry standard.  The Industrial Magistrate did not analyse the evidence on this issue in any detail and 
did not refer in this context to the uncontradicted evidence that JeK performed some bookkeeping work 
for Jade Earthmoving and GK’s evidence that there had been a distribution of income between himself 
and his wife as represented in the tax returns from the partnership to the Australian Tax Office.   

(c) The fact of the income tax returns and the representations made in the income tax returns to the 
Australian Tax Office were considered to be matters of some importance in both Barro Group and 
Climaze Holdings.  In this case the Industrial Magistrate did not, as these authorities would require him 
to do, consider in detail the evidence of the tax returns.  This exercise will be later undertaken. 

(d) In both Barro Group and Climaze Holdings there is some reference to the nature and extent of expenses 
claimed by the partnership.  The Industrial Magistrate also did not consider this issue in any detail.  GK 
points out on appeal that the ratio of expenses to income was far less than that referred to in Barro 
Group, as being indicative of an independent contractor arrangement.  This will also be later considered.   

(e) In considering each of the above, the observations of Ipp J in Zurich Australian Insurance must be 
steadily borne in mind.  His Honour emphasised, supported by the decision in Birighitti, that the specific 
facts and circumstances of the case need to be considered. 

(iie) The Tax Return Evidence 
103 I will now refer to the evidence as contained in the income tax returns which as I have said was not given much consideration 

by the Industrial Magistrate.  It is a separate question whether this leads to the conclusion that his Honour erred in 
characterising GK as an employee and not an independent contractor. 

104 There were in evidence copies of income tax returns for the Jade Earthmoving partnership from 1992 to 1999.   
105 The 1992 tax return showed a partnership income of $36,270.00.  It listed as expenses depreciation of $2153.00, motor vehicle 

expenses of $3780.00 and “all other expenses” of $2247.00 totalling $8180.00.  This left a net income of $28,090.00.  The tax 
return also showed a PPS credit of $7254.00.   

106 The copy of the 1993 income tax return in evidence did not contain any relevant information.   
107 In the 1994 income tax return there was, unlike the 1992 return, the partnership name of Jade Earthmoving.  The return 

contained a description of the main business activity of the partnership as being “earthmoving contractors”.  It contained an 
estimated gross business income of $88,218.00.  Included as the business expenses were total interest expenses of $207.00, 
depreciation expenses of $7350.00, motor vehicle expenses of $6950.00, and “all other expenses” as $8130.00.  This totalled 
expenses of $22,637.00.  The net income of the business was $65,581.00.  The return showed a PPS credit of $11,471.00.  The 
tax return showed that the income of the partnership was distributed equally between GK and his then wife, JeK.   

108 The income tax returns for 1994 to 1999 each followed a similar pattern.  The relevant information is summarised in the 
following table.  

Year Est Bus 
Income 

Total of All 
Expenses 

Net Profit * PPS Credit Distribution 

     GK JeK 

1994 88,218 22,637 65,615 11,471 32,808 32,807 

1995 117,650 28,047 89,749 15,273 44,875 44,874 

1996 138,085 41,017 97,183 34,948 48,592 48,591 

1997 214,335 57,301 157,248 42,863 78,624 78,624 

1998 241,627 64,455 177,172 57,179 88,586 88,586 

1999 197,285 68,913 128,398 49,326 64,199 64,199 

*  This includes small amounts of interest, no greater than $250.00 in a single year. 
109 The following table sets out the percentage ratio of expenses to the income of Jade Engineering for the years 1994 to 1999 as 

represented in the tax returns. 
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Year Expenses ($) Income ($) % of Expenses 
1994 22,637 88,218 25.66% 

1995 28,047 117,650 23.84% 

1996 41,017 138,085 29.70% 

1997 57,301 214,335 26.73% 

1998 64,455 241,627 26.67% 

1999 68,913 197,285 34.93% 

110 The personal income tax returns of GK were also in evidence from the years 1992 to 2004.  It is relevant to consider the 
income tax returns from 1992 to 1999, which was the relevant period of “operation” of Jade Earthmoving as a partnership.   

111 In the 1992 tax return GK’s income from the partnership was shown to be $16,780.00 with a share of PPS credit of $3627.00.  
This was the only income shown for GK.   

112 In 1993 GK’s income was shown as $27,651.00 as being a distribution of income from a partnership with a PPS credit of 
$4546.50.   

113 From 1994 to 1999 there was the same pattern on the personal income tax returns of GK.  On each occasion there was the 
disclosure of the distribution of the partnership income and a share of the PPS credit.  These amounts were as follows from the 
1994-1999 years:- 

Year Income Distribution ($) Share of PPS Credit ($) 
1994 32,808.00 5735.50 

1995 44,875.00 7637.00 

1996 48,592.00 17,474.00 

1997 78,624.00 21,432.00 

1998 88,586.00 28,589.00 

1999 64,199.00 24,663.00 

114 Relevantly, in each year, the income shown in the Jade Earthmoving tax returns, as being distributed to GK as his share of 
partnership income, matched that as contained in his personal returns.   

115 The tax return evidence supports the conclusion that GK was not an employee. 
(iii) The Method of Payment 

116 This has largely been referred to already.  The payments made for the work which GK did for RNTPL, during the relevant 
period, were to Jade Earthmoving.  The amount of the payments was based upon a flat rate for the hours worked by GK.  
Invoices from Jade Earthmoving to RNTPL were in evidence before the Industrial Magistrate.   

117 The invoices issued were pro forma documents with the relevant details written on them in hand.  The invoices contained a 
date at the top and were issued to RNTPL.  They set out the number of hours worked, the hourly rate and the total amount by 
multiplying the two.  There was then a deduction of a specified percentage for tax (consistent with the PPS) and the balance 
remaining, called the “total”.  Most of the invoices in evidence said that they were from Jade Earthmoving, and disclosed the 
address of Jade Earthmoving, which was GK’s and JeK’s residential address.   

118 Consistent with the authorities referred to earlier, this evidence supported the conclusion that GK was not the employee of 
RNTPL.   

(iv) Deduction of Taxation 
119 This indicia has also been substantially referred to.  The percentage reduction which was made from the payments to Jade 

Earthmoving was in accordance with the PPS.  The Industrial Magistrate made a finding that it was industry standard at the 
time to make PPS deductions from payments made to people in the position of GK.   

120 As noted in Miles at [66] there has been some divergence of views as to the weight which should be attributed to this factor.  
This was discussed in Australian Air Express Pty Ltd v Langford (2005) 147 IR 240 by McColl JA (with whom Ipp and 
Tobias JJA agreed) at paragraphs [49]-[55].  In my opinion this was a factor suggesting GK was not the employee of RNTPL.  
In Climaze Holdings, as set out earlier, Steytler J at page 495 said that the deduction from the invoiced amounts of payments 
made pursuant to the PPS pointed strongly towards the existence of a subcontract relationship.  This observation however 
needs to be considered in the context of the factual situation in Climaze Holdings, as explained and demonstrated by Ipp J in 
Zurich Australian Insurance and Anderson J in Birighitti. 

(v) Equipment 
121 As found by the Industrial Magistrate, GK was not required to provide his own tools or equipment to carry out his job.  The 

Industrial Magistrate acknowledged, however, that GK used his own motor vehicle and mobile telephone in the performance of 
his duties.  ([55]).  Given that over the greater part of this period, GK was the operations manager of RNTPL, it is not 
surprising that he did not use his own tools and equipment in carrying out his job.  The fact that he did use his own motor 
vehicle and mobile telephone, and claimed business expenses for the use of his motor vehicle in his income tax return, makes 
this factor somewhat in favour of an independent contractor relationship.  I do not however regard it as a weighty factor. 
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(vi) Clothing 
122 It is sometimes important to consider whether a putative employee is required to wear the uniform of the putative employer.  

This was so in Hollis when before the High Court.  It is not an important factor in the present appeal.  Although GK did not 
wear a uniform of RNTPL it is not other than a neutral factor given GK’s high position and the lack of evidence that other 
“employees” wore a uniform. 

(vii) GK Worked Solely for RNTPL 
123 During the relevant period, GK worked solely for RNTPL.  Similar to Miles at [71], this factor does not necessarily lead to a 

conclusion that GK was the employee of RNTPL.  It is nevertheless a factor consistent with an employment relationship and of 
some weight.   

(viii) The Organisation/Integration Test 
124 This indicia links to the previous one.  GK did not only work for RNTPL during the relevant period, but for most of it he was 

the operations manager.  As disclosed by the evidence, this was a key position in the business of RNTPL.  I think common 
experience supports the view that normally this position would not be assigned to someone other than an employee.  Therefore 
it might be said to be unusual for this position to be given to somebody who was operating their own business rather than an 
employee in the business for whom the person was the operations manager.  This is a factor of some weight, although not of 
itself determinative of the issue. 

125 GK was, in this position, an integral part of the business of RNTPL.  At one time the so-called “integration test” was 
considered by some to be important in determining whether a worker had employment status.   

126 In Stevens v Brodribb Sawmilling it was referred to by Mason J at 26ff.  At page 27 his Honour said that the element of 
organisation was a further factor to be weighed, along with control, in deciding whether the relationship was one of 
employment or independent contact.  His Honour also said that he did not accept that the organisation test could result in an 
affirmative finding that the contract is one of service when the control test either on its own or with other indicia yields the 
conclusion that it is a contract for services.  His Honour said that of the two concepts, legal authority to control was the more 
relevant and the more cogent in determining the nature of the relationship.   

127 The integration test was also referred to by Simmonds J in Tricord at paragraphs [133]-[138].  At paragraph [134] his Honour 
referred to the observations by Mason J in Stevens v Brodribb Sawmilling Company Pty Ltd on the issue.  At paragraph [138] 
Simmonds J concluded it was not a matter of weight in determining the appeal.  As set out earlier Steytler J generally agreed 
with the reasons of Simmonds J.  The comment on this issue by Ipp J in Zurich Australian Insurance is also relevant. 

128 In the present appeal in my opinion the fact that GK was integrated into the business of RNTPL as its operations manager was 
an indicia of some strength pointing in the direction that GK was an employee.  It was referred to in this context by the 
Industrial Magistrate at paragraph [55] of his reasons.   

(ix) GK Doing the Work for RNTPL 
129 Consistent with his occupation in the senior position of operations manager, it was GK personally who performed the work for 

RNTPL and not someone whom GK could nominate.  If the latter had occurred, it would be a strong indication that there was 
an independent contractor relationship.  On the other hand, the facts being as they were adds weight to the contention that GK 
was an employee of RNTPL.   

(x) Lack of Payment for Annual Leave and Sick Leave 
130 The fact that GK had not been paid annual leave was one of the two reasons for the application being made to the Industrial 

Magistrate.  It is also relevant in assessing the nature of the relationship.  As set out in Miles at paragraph [79], it was 
considered a significant issue by the Full Federal Court in Odco at page 755 and Steytler and Simmonds JJ in Tricord at 
paragraphs [33] and [122] respectively.  I accept that in this case it is a factor which points away from there being an 
employment relationship.  It is however, in many cases, not a matter of much weight on its own.  The lack of provision for 
annual leave or sick leave may demonstrate no more than an “employer” has breached an award or the MCE Act.  This says 
nothing, of itself, about whether there is an employment relationship.  On the other hand there may be a lack of payment for 
annual leave or sick leave because the parties decided that these payments would not be made because they agreed to structure 
their relationship as one of subcontract.  This was the situation in Miles.  In such a case, the non payment of annual or sick 
leave might be said to be no more than another aspect of how the parties regarded or structured their relationship.  As such the 
factor may not add much to that indicia.   

(xi) Hours Worked 
131 The hours which GK worked for RNTPL was not specifically determined by TK or RNTPL.  Instead, GK worked the hours 

which were required to get the job done.  The “job” however was a job which was required to be done by RNTPL in 
performing its contracts.  This type of factor was said to be indicative of an independent contract relationship in Stevens v 
Brodribb Sawmilling at pages 24, 36 and 37.  The hours worked by GK was reflected in the invoices issued by Jade 
Earthmoving.  They varied from invoice to invoice.  The only record of the hours which GK worked were on the invoices.  
There were no independent records maintained by Sunvalley.  These facts are also indicative of an independent contract 
arrangement.   

(k) Conclusion On Relationship 
132 The review of the indicia shows that there are factors pointing both to the existence of an employment relationship and that of 

an independent contractor.  Although the role of a Court in these situations is to look at the “overall picture from the 
accumulation of detail” this is not a case where the overall picture emerges with any crystal clarity. (Quotation is from Le 
Miere J in BHP Billiton Iron Ore Pty Ltd v Construction, Forestry, Mining and Energy Union of Workers [2006] WASCA 49 
at [114], quoted in Miles at [46]).  The search remains however to look for the collective strength of the indicia in one direction 
or another by “reference to the totality of [the] relationship, including the system operated and work practices imposed … and, 
of course, an analysis of the terms of the contract …” (Steytler J in Tricord at [28], quoted in Miles at [45]).   
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133 In Sweeney v Boylan Nominees Pty Ltd t/as Quirks Refrigeration (2006) 227 ALR 46 in the joint reasons of Gleeson CJ, 
Gummow, Hayne, Heydon and Crennan JJ at [31]-[32] their Honours distinguished the facts of the case before them from that 
of Hollis to conclude that the mechanic in question was not an employee.  The distinguishing features were that:- 

(a) He conducted his own business.   
(b) This was demonstrated by a number of circumstances, the chief being his invoicing of the respondent for each job 

he did and the respondent’s concern to verify that the mechanic had proper workers’ compensation and public 
liability insurance. 

(c) Although not closely considered at the trial, it was possible that the mechanic conducted his own business as an 
employee of a separate company whose name was advertised on the vehicle he used.  As to this their Honours said 
the “interposition of the mechanic’s company would, of course, give further support to the conclusion that he was 
engaged in a business other than that of the respondent.” 

(d) The mechanic or his company was engaged from time to time as a contractor to perform maintenance work.   
(e) Unlike the principal in Hollis, the respondent did not control the way in which the mechanic worked. 
(f) The mechanic supplied his own tools and equipment as well as bringing his skills to bear upon the work that was to 

be done.   
(g) Unlike in Hollis the mechanic was not presented to the public as an emanation of the respondent. 

134 The High Court in Sweeney affirmed the decision of the New South Wales Court of Appeal.  (Boylan Nominees Pty Ltd t/as 
Quirks Refrigeration v Sweeney [2005] NSWCA 8).  The Court of Appeal also decided that the mechanic was not an 
employee.  The principal reasons of the Court of Appeal were those of Ipp JA with whom Giles JA and Brownie AJA agreed.  
At paragraph [51] Ipp JA, after a consideration of Hollis and the issue of a putative employee representing a putative employer, 
said that “the fact that a person so represents an enterprise does not necessarily make that person an employee”.  This is 
relevant in the present case as it confirms that although GK may have been represented to the clients of RNTPL as being part 
of that company, this does not conclusively point to there being an employment relationship.   

135 At paragraph [52], Ipp JA referred to his earlier reasons in JA and BM Bowden and Sons Pty Ltd v Chief Commissioner of State 
Revenue [2001] NSWCA 125 where his Honour said that inherent in the established principles “is the need to assess all the 
facts and have regard to the whole picture”.  At paragraph [52] of Sweeney Ipp JA said that it was “not a mechanical exercise 
of listing and running through items held to be relevant in other cases”.  His Honour quoted from the reasons of Mummery J in 
Hall (Inspector of Taxes) v Lorimer (1992) 1 WLR 939 at 944:- 

“The overall effect can only be appreciated by standing back from the detailed 
picture which has been painted, by viewing it from a distance and by making 
an informed, considered, qualitative appreciation of the whole. It is a matter 
of evaluation of the overall effect of the detail, which is not necessarily the 
same as the sum total of the individual details.”  

136 This passage, to some extent elaborates upon the point made by Le Miere J in BHP Billiton, quoted earlier.   
137 The “qualitative appreciation” spoken of by Mummery J needs to be directed to the following question posed by Simmonds J 

in Tricord at paragraph [98] after consideration of Hollis:- 
“The test set out in Vabu by the majority is expressed in terms of the 
difference between a person (an employee) whose work serves another, and is 
done in that other's business, on the one hand, and a person whose work is 
likewise for the benefit of another's business, but is done in the course of the 
carrying on of a trade or business of the person doing the work, on the other. 
The majority referred (Vabu, at 39) for this purpose to Colonial Mutual Life 
Assurance Society Ltd v Producers and Citizens Co-operative Assurance Co 
of Australia Ltd (1931) 46 CLR 41, at 48, per Dixon J, and to Marshall v 
Whittaker's Building Supply Co (1963) 109 CLR 210, at 217 per Windeyer J, 
where language of this sort is used. The Vabu majority also referred to 
Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313, at 366 per 
McHugh J, where the distinction is expressed in terms of the independent 
contractor as a person who does the work not as "the representative of the 
employer".”  (Emphasis in original) 

138 In the same paragraph Simmonds J referred to the citation by the majority in Hollis of the reasons of Windeyer J in Marshall v 
Whittaker’s Building Supply Company (1963) 109 CLR 210 at 217, where, almost the same words as used by Simmonds J in 
paragraph [98] are used.  Similar language is used by Wilson and Dawson JJ in Stevens at page 37. 

139 Whilst I accept the submission of Sunvalley that the evidence in relation to the partnership and the filing of the income tax 
returns by Jade Engineering was not considered in detail by his Honour, this does not mean that his Honour was in error in 
deciding GK was an employee.  In considering this issue, I have obtained considerable assistance from the reasons of Ipp J in 
Zurich Australian Insurance.  As his Honour’s reasons demonstrate, it is necessary to consider the origin and purpose for 
which the partnership was created and the way in which the partnership received its income from the putative employer and the 
contribution of each partner towards producing the income of the partnership.  GK’s evidence was that the partnership was 
formed because TK suggested “it would be ideal for me to be paid on the PPS system and which would give me some benefits 
and be simplistic for their bookkeeping system”.  (T8).  GK then said that the benefit was “a tax deduction by splitting income 
by partnership”.  (T9).  GK said that as a consequence he “contacted an accountant who obtained a partnership name for us 
and we were paid under that partnership name”.  (T9).  GK then explained that the partners in the partnership were himself 
and JeK.   
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140 In his cross-examination at T43 GK said that the purpose of the arrangement with RNTPL, with respect to deduction of income 
tax was “based on receiving the maximum tax benefits you could”.  This was said in answer to a proposition that his case was 
that he was engaged in an arrangement which he knew was a sham.  GK disputed this but said it was to obtain the maximum 
taxation benefits you could under the tax system.  Earlier at T43, GK was asked whether he understood “a contractor had the 
opportunity to go into partnership with his wife and effectively split the income between him and his wife”.  GK answered 
“that’s something I was advised by [TK] to do”.  GK then agreed with the proposition that when TK suggested he become a 
contractor and be paid on a PPS basis, that he knew he was not a contractor.  At T49, GK confirmed that when the GST was 
introduced from 1 July 2000 he became an employee because he could not satisfy the personal services income test of the new 
legislation.  GK said “the reason it was changed that it was – - the system wasn’t available … the total system changed”.  
(T49).   

141 The partnership and payment arrangement between RNTPL and Jade Earthmoving had a number of features in common with 
Zurich Australian Insurance:- 

(a) The main purpose of the establishment of the partnership was for the securing of an advantageous income tax 
position. 

(b) GK but not JeK worked for RNTPL. 
(c) GK alone earned income for the partnership. 
(d) The ratio of expenses to income of the partnership was in the region of 25-30%; comparable to 30.88% referred to 

by Ipp J in Zurich Australian Insurance and much lower than the ratio of expenses to income referred to by 
Lord Fraser in Chaplin and Brooking J in Brodribb. 

142 This is not to say that I disregard the authorities of Barro Group and Climaze Holdings relied upon by Sunvalley. There are 
however, as in Zurich Australian Insurance, factual differences between the present appeal and that of Climaze Holdings.  In 
addition, two factors of particular importance to the Full Court in Barro Group, being the nature of the expenses of the 
partnership and the high total ratio of expenses to partnership income for the relevant taxation year, were not present in this 
appeal.   

143 In my opinion although the relationship between GK and RNTPL, by use of Jade Engineering, was cloaked with the 
appearance of GK conducting his own business, in reality he was not doing so.  The only work he did was in the business of 
and wholly for the benefit of RNTPL.  He was paid for the work that he did for that business.  Although the income he 
generated by this work was paid to Jade Engineering, the evident purpose of this, as admitted to by GK was simply for taxation 
advantage.  The similarities of the facts of this case to those of Zurich Australian Insurance provide support for the conclusion 
that the fact of the partnership does not lead to a conclusion that GK was not an employee.  In addition GK had a senior role in 
RNTPL, and as represented, was an integral part of the business.   

144 For these reasons therefore in my opinion the Industrial Magistrate was not in error in concluding that GK was the employee of 
RNTPL for the relevant period.   

145 This is not to say that I do not share the disquiet expressed in Barro Group and also Morgan about a person who seeks to and 
is apparently able to obtain taxation advantages by asserting they are an independent contractor and who later claims to be an 
employee for the purposes of claiming some different benefit.  Disquiet over these matters however cannot mould the decision 
of the Full Bench towards a conclusion that somebody was an independent contractor when the facts do not bear this out.  If 
such a person has wrongly obtained benefits from the taxation system, then this is a matter to be addressed by the relevant 
taxation authorities and not by the Industrial Magistrate’s Court or the Full Bench on appeal in relation to the issue of whether 
as a matter of fact the person was an employee or independent contractor.  

146 Ground 1 of Sunvalley’s appeal is accordingly not upheld. 
9. FBA 36 – Ground 2 
147 As ground 1 has not succeeded, ground 2 remains material.  Ground 2 is relevant to the question of the salary on which any 

annual leave or long service leave entitlements are to be calculated.   
148 The ground attacked the finding by the Industrial Magistrate that the parties reached an agreement on 31 December 2004 that 

the salary of GK was increased to $170,000.  This figure was comprised of $155,000 per annum plus a car allowance of 
$15,000.  As set out earlier it was common ground that GK’s salary before 31 December 2004 was $109,200.   

149 The Industrial Magistrate did not make the finding on the basis of a demeanour based credibility assessment.  As I have quoted 
earlier at paragraph [47] his Honour said that: “In my view the fact that [GK] abandoned his holiday plans and returned to 
Kalgoorlie in anticipation of resuming work is reflective of the concluded agreement.  Indeed, his act constitutes part 
performance of the same.  It is most improbable for [GK] to have abandoned his holiday plans to return to Kalgoorlie in 
preparation to work if the issue remained in the air.  I am confident that the dispute had been resolved and the agreed terms 
simply awaited confirmation.  I find that it was agreed that [GK’s] remuneration was to be increased to $170,000 which 
included a $15,000 motor vehicle allowance subject to [GK] returning to work immediately”. 

150 Given the express basis of this finding the assessment of this ground can proceed uninhibited by the fact that the Industrial 
Magistrate saw and heard the witnesses.  (Compare Grierson v International Exporters Pty Ltd (2006) 86 WAIG 2935). 

151 In my opinion this ground of appeal has been established.  The evidence did not, contrary to the finding of the Industrial 
Magistrate, support the conclusion that GK “abandoned his holiday plans” because of and after the meeting.   

152 In his cross-examination GK confirmed that at the time of the meeting he was still on leave.  GK asserted that an agreement 
had been reached but it was not at that time put into writing.  This was to happen in the future.  It was put to GK that no 
attempt was made to write up that offer and sign it at the meeting.  GK agreed with this and said “I had a pre-booked plane to 
be back for New Year’s with my family”.  In the next answer GK confirmed that he had a “booked plane to return to Kalgoorlie 
for New Year’s Eve to spend it with the family like everyone normally does.”  GK then said that he had a “return flight to 
Kalgoorlie which I had to get to the airport, probably had to be at the airport somewhere between 4:30 – 5:30, somewhere 
there”.  GK confirmed that this was a matter of hours after the meeting.  (T83).  GK also said the agreement was not reduced to 
writing and signed at the meeting because “from Thornlie I had about half an hour to pick up my - - my belongings from my 
mother’s place and get to the airport”.  (T84). 
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153 Given the “abandoned” holiday plans and return to work after the “agreement” had been reached was the only reason provided 
by his Honour in support of the finding that the agreement was reached on 31 December 2004, that finding cannot be 
sustained. 

154 In addition, as GK had the onus of proving that his salary at the time of the termination of his employment was $170,000, for 
the purpose of assessing any entitlement under the Long Service Leave Act or the MCE Act, the outcome of the success of the 
appeal on this ground must be that GK has not satisfied this onus and therefore the amount of his salary at the time of the 
termination of employment is to be taken to be $109,200. 

10. FBA 36 – Ground 3 
155 Ground 3 is premised upon the Full Bench not upholding ground 2.  The upholding of ground 2 therefore makes it unnecessary 

to consider ground 3. 
156 Due to the fact that ground 2 has been upheld, Sunvalley’s appeal must be allowed.  The orders which should be made 

consequent upon this will be considered later. 
11. FBA 35 – Ground 1 
157 The terms of this ground have been set out earlier. 
158 The ground asserts the Industrial Magistrate was in error in the decision he made about issue (3) set out in paragraph [10] 

above.  This was that the Industrial Magistrate’s Court did not have jurisdiction to determine whether Sunvalley ought to pay 
GK for any annual leave entitlement owing to him from RNTPL as at 1 July 2003 for any prior period of service as an 
employee.  The Industrial Magistrate dealt with this issue in his reasons for decision at paragraphs [64]-[70].   

159 Relevantly, GK sought to enforce in the Industrial Magistrate’s Court an entitlement to payment in lieu of annual leave under 
the MCE Act.  I have described this claim in general terms in paragraph [6].   

160 The MCE Act has been amended during the period relevant to this appeal.  As noted in the chronology the MCE Act 
commenced on 1 December 1993.  It was subsequently amended by the following Acts which commenced operation on the 
following dates:- 

(a) Industrial Relations Legislation Amendment and Repeal Act 1995 – 16 January 1996 and 18 May 1996. 
(b) Minimum Conditions of Employment Amendment Act 1996 – 1 December 1993. 
(c) Labour Relations Legislation Amendment Act 1997- 23 May 1997. 
(d) Labour Relations Reform Act 2002 – 1 August 2002 and 15 September 2002. 
(e) Acts Amendment (Equality of Status) Act 2003 – 1 July 2003. 
(f) Labour Relations Reform (Consequential Amendments) Regulations 2003 – 15 September 2003. 
(g) Statutes (Repeals and Minor Amendments) Act 2003 – 15 December 2003. 
(h) Courts Legislation Amendment and Repeal Act 2004 – 1 May 2005 
(i) Criminal Procedure and Appeals (Consequential and Other Provisions) Act 2004 – 2 May 2005. 
(j) Labour Relations Legislation Amendment Act 2006 – 4 July 2006. 

161 The present application was commenced on 19 October 2005, heard in August 2006 and final orders were made on 18 October 
2006.  The claim for payment in lieu of annual leave, with respect to the period of employment with RNTPL covered the 
period prior to 1 July 2003.  Therefore it is the MCE Act as it stood at that time which GK must rely on as providing the 
entitlement claimed. 

162 The relevant jurisdiction of the Industrial Magistrate’s Court was contained in s7 of the MCE Act.  Section 7(c) relevantly 
provided both in July 2003 and at the time of the filing of the application:-:- 

“7. Enforcement of minimum conditions  
A minimum condition of employment may be enforced —  … 
(c) where the condition is implied in a contract of employment, 

under section 83 of the IR Act as if it were a provision of an 
award, industrial agreement or order other than an order 
made under section 32 or 66 of that Act.” 

163 A minimum condition of employment was defined in s3 of the MCE Act to include a condition for leave prescribed by this Act.  
Division 3 of Part 4 of the MCE Act provided for annual leave.  Section 5 of the MCE Act provided as at July 2003:- 

“5. Minimum conditions implied in awards etc. 
(1) The minimum conditions of employment extend to and bind all 

employees and employers and are taken to be implied —  
(a) in any workplace agreement; 
(aa) in any employer-employee agreement; 
(b) in any award; or  
(c) if a contract of employment is not governed by a 

workplace agreement, an employer-employee 
agreement or an award, in that contract. 

(2) A provision in, or condition of, a workplace agreement, an 
employer-employee agreement, an award or a contract of 
employment that is less favourable to the employee than a 
minimum condition of employment has no effect. 

(3) A provision in, or condition of, an agreement or arrangement 
that purports to exclude the operation of this Act has no effect, 
but without prejudice to other provisions or conditions of the 
agreement or arrangement. 
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(4) A purported waiver of a right under this Act has no effect. 
(5) This section has effect subject to sections 8 and 9(1).” 

164 The effect of this combination of sections, relevant to this appeal, is that the Industrial Magistrate’s Court will only have 
jurisdiction to enforce a minimum condition of employment implied in GK’s contract of employment. 

165 The application taken by GK was an action against Sunvalley.  In such an application it would only be if the minimum 
condition of employment was implied into a contract of employment between GK and Sunvalley that it could be enforced, 
pursuant to s7(c), under s83 of the Act. 

166 As summarised by the Industrial Magistrate in paragraph [66] of his reasons, Sunvalley argued that it was not a party to a 
contract of employment with respect to the claim for annual leave prior to 1 July 2003.  Sunvalley argued the entitlements 
allegedly accrued related to GK’s contract of employment with RNTPL “which has nothing to do with Sunvalley”. 

167 The submission of GK on this point before the Industrial Magistrate’s Court was summarised in his Honour’s reasons at 
paragraph [67].  I will set out below this summary although for ease of reference I have changed “Glenn” to GK, “RNT” to 
RNTPL and “Sunvalley Australia Pty Ltd” to Sunvalley:- 

“67 GK on the other hand says that his claim for annual leave is based on 
an assignment of his contract of employment from RNTPL to 
Sunvalley and on an agreement made pursuant to section 8 of the 
MCEA of which the Deed between RNTPL and Sunvalley is evidence.  
He points out that he and other RNTPL employees transferred their 
employment to Sunvalley.  The transfer of GK’s contract of 
employment and RNTPL’s obligations there under to Sunvalley was 
done with his consent.  It was a consensual assignment.  It follows that 
all obligations owing under the assigned contract were assumed by 
Sunvalley.  Further he argues that by consenting to the transfer of 
those obligations from RNTPL to Sunvalley, he entered into an 
agreement with his employer to forgo the annual leave entitlements 
owed by RNTPL in return for an equivalent benefit.  The “equivalent 
benefit” was truly that because it was that Sunvalley would assume 
the obligations.  He argues that the agreement was in writing and 
satisfies section 8 of the MCEA.  He points out that the MCEA does 
not require the agreement to be executed by all the parties to it.  
Furthermore GK points out that only an Industrial Magistrates Court 
can determine if Sunvalley owes any annual leave, the quantum 
thereof and make orders accordingly.  It has exclusive jurisdiction in 
that regard.” 

168 Section 8 of the MCE Act was as follows in July 2003:- 
“8. Limited contracting-out of annual leave conditions  

(1) An employer and employee may agree that the employee may 
forgo up to 50% of his or her entitlement to annual leave 
under Division 3 of Part 4 if —  
(a) the employee is given an equivalent benefit in lieu of 

the entitlement; and 
(b) the agreement is in writing. 

(2) An agreement referred to in subsection (1) is of no effect if the 
employer’s offer of employment was made on the condition 
that the employee would be required to enter into the 
agreement.” 

169 The Industrial Magistrate did not accept the submissions of GK because:- 
(a) The deed was not a contract of employment. 
(b) GK had no part to play in the agreement between RNTPL and Sunvalley as reflected in the deed. 
(c) There was no transfer of employment; GK ceased working for RNTPL and commenced working for Sunvalley as 

reflected in the deed. 
(d) The deed did not constitute an agreement of the type referred to in s8 of the MCE Act. 
(e) GK was not a party to the deed and any agreement pursuant to s8 of the MCE Act requires it to be between an 

employer and employee, to be expressed in such terms and to be signed by both parties.  That did not occur in this 
instance.  

170 As a result the Industrial Magistrate accepted Sunvalley’s submission that the Court did not have jurisdiction to determine that 
part of GK’s claim which related to annual leave entitlements accrued whilst working for RNTPL.   

171 Section 8 of the MCE Act clearly refers to an agreement between an employer and an employee.  It refers to an agreement 
whereby the employee foregoes an entitlement to annual leave if given an equivalent benefit in lieu of the entitlement.   

172 The entitlement which GK asserted he had, was an entitlement with respect to his employment with RNTPL.  There was no 
agreement between these parties of the type which s8 of the MCE Act contemplates.  The deed was certainly no such 
agreement.   

173 The deed has been generally described in the chronology above against the entries July 2003 and 14 October 2003.  The parties 
to the deed were RNTPL, Sunvalley and the liquidators and administrators of RNTPL.  Pursuant to the deed RNTPL as vendor 
agreed to sell its assets and business to Sunvalley as purchaser.  In clause 1.1(2) of the deed, “assets” was defined to mean “the 
benefit (subject to the burden) of the Material Contracts existing at 30 June 2003 and, to the extent that they are capable of 
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assignment or novation, the benefit (subject to the burden) of all other contracts entered into by the Vendor in the course of 
carrying on the Business”.  The “business” was defined in clause 1.1(3) of the deed to mean “the business of tailings dam 
constructions and other associated earthworks carried on by the Vendor from premises situated at 18 Craig Road, Kalgoorlie, 
Western Australia”.  The “Material Contracts” was defined in clause 1.1(20) to mean the contracts specified in Schedule 1.  
This appear to be a typographical error because Schedule 1 has “Employees” and “Clause 1.1(11)” in its heading and thereafter 
lists a number of employees.  Schedule 2 lists three “Material Contracts”. 

174 Clause 2 of the deed is in the following terms:- 
“2. Conditions Precedent 
2.1 The parties confirm that the following conditions precedent to the sale 

and purchase have been fulfilled: 
(1) the Vendor obtaining the consent of the Financiers to the 

assignment of the Hire Purchase Agreements; and 
(2) the acceptance by the Employees to a transfer of employment 

from the Vendor to the Purchaser.” 
175 “Employees” was defined in clause 1.1(11) to mean the persons employed by the vendor in the business at 30 June 2003 as 

specified in Schedule 1.  I have already referred to Schedule 1.  Included in the list of employees was GK.   
176 The reference to a transfer of employment in clause 2.1(2) is taken up by clause 5 of the deed which is in the following terms:- 

“5 Employees 
5.1 The Vendor agreed to release all Transferring Employees from the 

employment of the Vendor from 30 June 2003. 
5.2 The Purchaser offered the Employees employment in the Business 

with the Purchaser from 1 July 2003 on the same terms and conditions 
as previously offered by the Vendor. 

5.3 From 1 July 2003 the Purchaser is solely responsible for any 
Transferring Employee, any Employee Entitlements and the wages of 
any Transferring Employee. 

5.4 From 1 July 2003 the Purchaser must maintain adequate workers’ 
compensation insurance as required by law. 

5.5 The Vendor agrees that it was responsible for, and has paid, the 
wages of the Employees for the period 27 June 2003 to 30 June 2003.” 

177 The expression “Transferring Employees” is defined in clause 1.1(26) to mean “all Employees who accepted the Purchaser’s 
offer and employment on or before 1 July 2003 (being those Employees listed in Schedule 1)”.  As stated this includes GK.  
The expression “Employee Entitlements” is defined in clause 1.1(12) to mean “all entitlements (other than superannuation) of 
the Employees arising pursuant to any contract of employment, statute, industrial award, agreement or order including annual 
leave, leave loading, sick leave, long service leave, salary, wages, allowances, bonuses and redundancy entitlements owing at 
30 June 2003”. 

178 There is no other clause of the deed which is presently relevant.   
179 In my opinion the Industrial Magistrate was clearly correct to reject the argument of GK based upon s8 of the MCE Act, for the 

reasons of his Honour that I have summarised above.   
180 In the appeal, GK submitted that the Industrial Magistrate had erred in finding GK had separate contracts of employment with 

RNTPL and Sunvalley.  It was submitted the deed reflected “an assignment of existing contracts of employment rather than a 
novation because the burden of the [RNTPL] contracts of employment was assumed by” Sunvalley.  GK submitted the 
Industrial Magistrate had been in error because he had not recognised there was only one contract of employment which had 
been assigned to Sunvalley. 

181 Apart from the difficulty of the concept of an assignment of a contract of employment, which is referred to below, the 
submission that there was an assignment of employment or something like it is contrary to what the deed provides.  As set out 
above, the deed provides that RNTPL has agreed to release all of the transferring employees from employment from 30 June 
2003 and that the respondent has offered them employment from 1 July 2003 on the same terms and conditions.  “Transferring 
Employees” were defined to mean employees who accepted an offer of employment on or before 1 July 2003.  There is 
expressly contemplated a termination of employment by RNTPL and an offer of new employment by Sunvalley.   

182 In any event, I accept the submissions of Sunvalley as contained in their outline of submissions in paragraphs [14]-[17] as 
follows:- 

“14. Leaving aside the fictional nature of the appellant’s contention, one 
fundamental problem that underlies it is that the concept of 
assignment is concerned with rights, and there is no such thing as an 
assignment of a “contract”.  See Century 21 (South Pacific) Pty Ltd v 
Century 21 Real Estate Corp (1996) 136 ALR 687 at 698, where 
Burchett J quoted Lord Browne-Wilkinson in Linden Gardens Trust 
Ltd v Lenesta Sludge Disposals Ltd [1994] 1 AC 85 at 103: 

“It is trite law that it is … impossible to assign ‘the contract’ 
as a whole, ie including both burden and benefit.  The burden 
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of a contract can never be assigned without the consent of the 
other party to the contract in which event such consent will 
give rise to a novation.”  (Bolding added) 

15. Novation is the making of a new contract in consideration of 
the extinguishment of the old contract: Olsson v Dyson (1969) 
120 CLR 365 at 388. 

16. Whilst one may talk loosely of ‘transfer’ or even ‘assignment’ 
of a contract of employment, in truth (in the absence of 
statutory provision to the contrary, of which there is none 
here) such a result can occur only by a new contract of 
employment in substitution for the old, ie a novation: Nokes v 
Doncaster Amalgamated Collieries Ltd [1940] AC 1014 at 
1018; Beagley v Australasian Tourist Park Management 
Holdings [2004] AIRC 833 at [34]. 

17. The appellant disclaims any reliance on a novation, 
acknowledging that a novation does not involve a transfer of 
old rights and obligations – see appellant’s submissions para 
30; and see Olsson v Dyson (supra) at 388; Nokes v 
Doncaster Amalgamated Collieries Ltd (supra) at 1018; 
Beagley v Australasian Tourist Park Management Holdings 
(supra) at [34], [40]-[44].” 

183 With respect to paragraph [14] of the outline of submissions of Sunvalley and the quotation from Linden Gardens Trust Ltd in 
Century 21, GK’s agent submitted “whatever the law may be in New South Wales is not necessarily the law here.  The 
Commission recognises that a contract of employment can be assigned and not assigned by an expressed intention of 
Parliament”.  (T58).  This submission, which I have some difficulty in understanding, was said to be supported by two 
authorities being Richard Quinlivan v Austal Ltd (2004) 84 WAIG 1328 and Alderson v St Columba Kingswood College and 
the Uniting Church in Australia Property Trust (2004) 84 WAIG 181.  I have considered both of these decisions and in my 
opinion they clearly do not establish, for the purposes of the Commission, that some law exists in Western Australia different 
from that in New South Wales or the rest of Australia as set out in paragraphs [14]-[17] of the outline of submissions of 
Sunvalley.   

184 GK also argued that pursuant to s83(3) of the Act any claim for an entitlement which arose out of the MCE Act must be made 
to the Industrial Magistrate’s Court and therefore the Industrial Magistrate’s Court had “exclusive jurisdiction” over all claims 
arising out of the MCE Act. 

185 I do not accept this submission.  I accept the submission of Sunvalley that the jurisdiction of the Industrial Magistrate’s Court 
must be determined having regard to the terms of the relevant legislation and not by some generalised notion of “exclusive 
jurisdiction”.  As correctly found by the Industrial Magistrate, in my opinion, the Industrial Magistrate’s Court did not 
pursuant to the relevant legislation have jurisdiction to determine this aspect of the claim which was brought against Sunvalley.   

186 In my opinion, for the reasons stated, this ground cannot be upheld. 
12. FBA 35 – Ground 2 
187 The ground of appeal has been quoted above.  In my opinion the reference to the rule in Clayton’s Case is quite baffling.  

Clayton’s Case has nothing to do with the order of taking of annual leave.  As explained by McClure J in Re Global Finance 
Group Pty Ltd (in liq); ex parte Read [2002] WASC 63 at [108]:- 

“The rule in Clayton's Case provides with respect to, inter alia, a current 
account containing mixed funds, that in the absence of a contrary intention, 
expressed or implied, a court will presume the intention of the parties to be 
that drawings out of the trust fund are to be allocated between the depositors 
on the basis that withdrawals were made in the same order in which deposits 
were made, that is, according to the "first in first out" rule: Devaynes v 
Noble; Clayton's Case (1816) 1 Mer 572 as explained in Cory Brothers & (Co 
Ltd v Owners of the Turkish Steamship Mecca (The Mecca) [1897] AC 286 at 
290 and 296.” 

188 Ignoring the distraction of Clayton’s Case, the ground of appeal contests the finding made by the Industrial Magistrate at 
paragraph [81] that it had not been established there was a failure on the part of Sunvalley to pay GK’s entitlements in relation 
to annual leave for the period from July 2003 until termination of employment. 

189 On appeal, GK submitted he had accrued in the service of RNTPL, “undisputably” [sic] in the period from July 2000 to June 
2003 not less than 12 weeks’ annual leave.  It was submitted that pursuant to the deed Sunvalley undertook to be responsible 
for this entitlement.  It was then submitted that GK had also accrued six weeks annual leave from the period July 2003 to 
termination in January 2005.  It was submitted that GK took six weeks annual leave immediately prior to termination.  It was 
submitted that applying “the principle in Clayton’s case, the 6 weeks annual leave that was taken was part of the annual leave 
that [Sunvalley] had assumed responsibility for in the deed.  On termination the 6 weeks leave accrued by [GK] since July 
2003 remained owing and was not paid.”  It was submitted therefore the Industrial Magistrate had erred in finding there was 
no failure by Sunvalley to pay GK’s annual leave entitlements.   

190 GK relied upon the entitlement to annual leave contained in s23(1) of the MCE Act and the entitlement to payment for annual 
leave upon termination under s24(2) of the MCE Act. 
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191 However, as set out in s23(3) of the MCE Act the reference to a year of service in s23(1) does not include any period of unpaid 
leave.  GK was off work from about January 2002 to October 2002 because of illness.  During this period the payment of 
$4,000 per month was paid to JeK to assist the family to survive.  The payment was made by way of being added to the 
invoices for the hiring of the grader.  (T18).  Therefore it seems clear that the period from January 2002 to October 2002 was a 
period of unpaid leave and therefore during that period GK did not accrue an entitlement to annual leave. 

192 In addition to that GK took other leave from time to time between 1 July 2000 and 30 June 2003.  Sunvalley submits that there 
was no accrued annual leave entitlement as at 30 June 2003 for reasons set out in paragraph [30] of their outline of submissions 
as follows:- 

“30 However, the appellant took other leave from time to time between 
1 July 2000 and 30 June 2003: ts 35, 36.  He never filled out leave 
application forms: ts 66, 103, 166.  The evidence of Julie Kershaw 
was that in June or July 2003 the appellant admitted that he was owed 
no outstanding annual leave as at 30 June 2003: AB 10-11, ts 164-
165, 166 cf ts 69-70.  The learned Industrial Magistrate observed that 
that was irrelevant to the question of law as to the appellant’s status 
prior to 1 July 2000, but given there was never a dispute that he was 
an employee from 1 July 2000, it was an admission of fact that he had 
no accrued annual leave as at 30 June 2003 by virtue of leave he had 
taken between 1 July 2000 and 30 June 2003.” 

193 I have considered the evidence in the cited transcript references in this paragraph.  In my opinion there was a lack of clarity in 
the evidence about the asserted entitlement of GK to annual leave as at July 2003.   

194 This appeal ground is dependent upon the contention that GK had accrued not less than 12 weeks annual leave from the period 
July 2000 to June 2003 whilst an employee of RNTPL.  As stated the Industrial Magistrate found a lack of proof of failure on 
the part of Sunvalley to pay GK’s annual leave entitlements for the period after July 2003.  In my opinion, given the state of 
the evidence led on this issue, GK did not establish on balance an outstanding entitlement to at least 12 weeks of annual leave 
for the period of his employment with RNTPL from July 2000 to June 2003.  As this underpinned this ground, in my opinion it 
cannot be upheld. 

13. Conclusions and Orders 
195 FBA 35 must be dismissed and an order to this effect will be made. 
196 Ground 2 of FBA 36 has been upheld.  The effect of this is that the Industrial Magistrate was in error in assessing GK’s 

entitlement to payment in lieu of long service leave on the basis of a salary of $170,000, when it should have been $109,200. 
197 Substituting this figure into the calculations made by the Industrial Magistrate at paragraph [82] of his reasons provides:  

12÷15x13 = 10.4 weeks x $2100 ($109,200÷52) = $21,840. 
198 Accordingly in my opinion in FBA 36 a minute of proposed order should issue that:- 

1. The appeal is allowed. 
2. Order 1 of the orders made by the Industrial Magistrate's Court on 18 October 2006 is varied by the deletion 

of “$34,000” and addition of “$21,840”. 
199 If the amount of $34,000 has been paid by Sunvalley to GK it may be that different or additional orders should be made.  (See 

Sealanes (1985) Pty Ltd v Foley (2006) 86 WAIG 1254).  If so, the solicitors for Sunvalley and agent for GK may make 
submissions on this in the time allowed for indicating that a speaking to the minute is required. 

200 Finally as can be gleaned from my reasons there is a concern about the representations made by GK in his personal income tax 
returns and those of Jade Earthmoving.  There is an obligation upon judicial officers to protect the revenue of the 
Commonwealth.  (See for example the discussion in Malpass v Mayson (2000) 27 Fam LR 288 at paragraphs [29]-[30], Petera 
Pty Ltd v EAJ Pty Ltd (1985) 7 FCR 375 at page 380).  Accordingly, given the facts that have emerged in these proceedings, I 
intend to request the Registrar of the Commission to forward a copy of the reasons in this appeal to the Commissioner of 
Taxation. 

SMITH SC: 
201 I have had the benefit of reading a draft of the reasons to be published by the Acting President.  I agree with those reasons and 

have nothing to add.  For the reasons his Honour gives I agree:- 
(a) That Appeal 35 of 2006 should be dismissed; 
(b) in respect of Appeal 36 of 2006, that Ground 1 should not be upheld and that Ground 2 should be upheld; 
(c) that it is not necessary to consider Ground 3 of Appeal 36 of 2006; and 
(d) the Orders proposed in respect of Appeal 36 of 2006 should be made. 

SCOTT C: 
202 I have had the benefit of reading the reasons for decision of the Hon Acting President.  I agree with those reasons and the 

manner of disposition of the appeals he suggests, and have nothing to add. 
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Reasons for Decision 
RITTER AP: 
1. The Issue 
1 The key issue which is required to be addressed in these reasons is whether a Commissioner, after proceedings have 

commenced, has the power to revoke a direction to the applicant for the enforcement of an order, given under s84A(1)(b) or 
s93(9) of the Industrial Relations Act 1979 (WA) (the Act).   

2. The Context of the Issue 
2 The issue arises in the following way.   
3 The substantive application to the Full Bench is an application by the Registrar of the Western Australian Industrial Relations 

Commission (the Registrar; the Commission) commenced following a direction to do so by the Commission pursuant to 
s84A(1)(b) or s93(9) of the Act.  The application is for the enforcement of an order made by Commissioner Harrison on 
1 December 2006, following conferences pursuant to an application under s44 of the Act.  Section 84A(1)(b) provides that the 
application may be made “at the direction of the Commission”.  Section 93(9) of the Act also provides relevantly that subject to 
the Act “the Commission may direct the Registrar or a deputy registrar to make an application under section…84A …”   

4 As required by s84A(1)(b) the application was made in the manner prescribed.  This is set out in regulation 60(1) and Form 12 
of the Industrial Relations Commission Regulations 2005 (the regulations).   

5 The Commission as defined in s7 and set out in s8(2) of the Act includes the commissioners appointed to their offices.  
Commissioner Harrison, in this capacity, made the relevant direction to the Registrar on 19 December 2006.  The application 
was then commenced on 12 January 2007.  The application was listed for hearing on 30 and 31 January 2007 but these dates 
were vacated by order of the Full Bench on 24 January 2007.   

6 The application was re-listed for a hearing to take place on 28 March 2007.  On 9 March 2007 the Registrar filed, by his 
solicitor, a notice of application for leave to discontinue the application in the form of Form 1 of the regulations.   

7 That application was specified as being based on the revocation of the direction.  The date of the revocation was not provided 
in the application.  The application to discontinue was heard on 28 March 2007.  As stated the key issue was whether the 
Commission, at that time, had the power to revoke the direction which had been made.   

8 As will be later set out, in my opinion, the answer to this question lies in a consideration of the nature of the power to direct in 
the context of the Act as a whole, and having regard to the content of s48 and s3 of the Interpretation Act 1984 (WA) (the 
IAWA).   

3. Factual and Procedural Background 
9  The relevant factual and procedural background is:- 

(a) The background to the commencement of the substantive application is fully set out in my reasons for 
adjourning the hearing of the application; agreed to by Beech CC and Scott C (the adjournment reasons).  (See 
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The Registrar of the Western Australian Industrial Relations Commission v Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch (2007) 87 WAIG 126).   

(b) The application to the Full Bench under s84A(1)(b) was for the enforcement of paragraph [3] of the order of 
Commissioner Harrison dated 1 December 2006 in matter C 89 of 2006.  A copy of the order was attached and 
marked Annexure 1 to the application.   

(c) Application C 89 of 2006 was lodged by the Director General of the Department of Education and Training (the 
Director General) pursuant to s44 of the Act on 25 October 2006.  The application was allocated to 
Commissioner Harrison.  In the application the Director General sought the assistance of the Commission to lift 
bans put in place by the respondent and its members.  The Commission was advised that the respondent’s 
members had voted to immediately impose bans at a mass meeting held on 30 November 2006.  The bans were 
set out in paragraph [7] of the adjournment reasons.   

(d) An order lifting the bans was made by Commissioner Harrison on 1 December 2006.  In a detailed preamble to 
the making of the order, the Commissioner said she had “formed the view that the bans that the respondent and 
its members have in place which were voted on by the respondent’s members on 30 November 2006 and 
confirmed in a notice to the respondent’s members on 30 November 2006 should be lifted”.  The Commissioner 
said in reaching this conclusion she had taken into account “the interests of those person [sic] directly involved 
in this dispute, particularly students, will be compromised if the bans are not lifted”.   

(e) The terms of the order made by Commissioner Harrison were set out in paragraph [11] of the adjournment 
reasons.  In making the order the Commissioner said she had regard for “the interests of the parties directly 
involved, the public interest and to prevent the further deterioration of industrial relations.”   

(f) The order which was later sought to be enforced was order 3.  This was that “the respondent, its officers, agents 
and employees are to take reasonable steps to inform its members about the terms of this order and direct its 
members to comply with this order”.   

(g) The direction to the Registrar was contained in a Memorandum dated 19 December 2006.  In its substantive 
terms it said: “Further to my memo of 6 December 2006, after having received and read your report dated 
13 December 2006 I have concluded that the respondent and its members have failed to comply with a number 
of requirements of the Order which issued on 1 December 2006.  In accordance with the powers vested in me 
under s84A(1)(b) of the Industrial Relations Act, 1979 I therefore direct you to make application in the 
prescribed manner to the Full Bench for enforcement of the order issued by me on 1 December 2006.”  The 
direction was, as stated, made under s84A(1)(b) of the Act.  The Full Bench was not provided with the 
Memorandum dated 6 December 2006 or the Report dated 13 December 2006.   

(h) The substantive application was filed on 12 January 2007 by the Registrar.  The direction was attached to 
application FBM 1 of 2007.   

(i) As stated in paragraphs [13] and [14] of the adjournment reasons, the Registrar was advised that the dates for 
the hearing of the substantive application would be 30 and 31 January 2007.   

(j) That hearing was adjourned upon the application of the respondent, on the basis that an application for leave to 
appeal out of time and if granted an appeal against the orders which were the subject of the enforcement 
proceedings had been filed on 17 January 2007 together with appeal books.  Subsequent to the adjournment 
being granted, the application for leave to appeal and the appeal were dismissed on 2 March 2007 on the basis 
of the filing of a notice of discontinuance on 28 February 2007.   

(k) On 6 February 2007 the substantive application was relisted for hearing on 28 and 29 March 2007. 
(l) The application for leave to discontinue the substantive application was filed on 9 March 2007 in accordance 

with Form 1 of the regulations.  The notice of application was signed by Mr Bathurst for the State Solicitor who 
had been retained to act for the Registrar.  The application stated as the grounds of the application: “The 
direction to the Applicant under section 84A(1)(b) of the [Act] has been revoked.  The Applicant no longer 
wishes to proceed with the application.  The Respondent consents to the application being discontinued”.   

(m) On 13 March 2007, Mr Bathurst telephoned my associate to make an enquiry which will be set out in a moment.  
The enquiry was answered by a letter from my associate to Mr Bathurst dated 14 March 2007.  This was sent on 
my instructions.  The letter from my associate, in numbered paragraphs, set out some of the background to the 
application.  Paragraph [6] of the letter set out the enquiry by Mr Bathurst.  This was:- 

“6. Yesterday you telephoned me to enquire:- 
(a) Whether the Full Bench could act on the 

application to discontinue. 
(b) Whether the Full Bench was satisfied there was 

jurisdiction or power for the Commission to 
withdraw a direction under s84A(1)(b) of the 
Industrial Relations Act 1979 (the Act). 

(c) Whether the Full Bench would accept or require 
written submissions on (a) and (b).” 

(n) The letter from my associate said it was the intention of the Full Bench to convene to hear the application to 
discontinue on 28 March 2007.  My associate had also made it clear to both parties, that the substantive hearing 
would not take place on 28 March 2007 in the event that the application to discontinue did not succeed.   

(o) Paragraphs [9]-[12] of my associate’s letter dated 14 March 2007 were in the following terms:- 
“9. The Acting President has requested that, prior to the 

hearing you, or the respondent, may make written 
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submission on issues, (a) and (b) above, which the Acting 
President and/or other members of the Full Bench may 
well have raised in any event. 

10. In addition, the Acting President has requested that he 
would welcome written submissions, by you or the 
respondent on:- 
(a) Whether the Full Bench has the power to make an 

order for the discontinuance of the application, as 
opposed to an order for the dismissal of the 
application; and if so the source(s) of the power of 
the Full Bench to make an order for 
discontinuance and/or dismissal. 

(b) Whether in the circumstances of this application, it 
makes any material difference to the parties if the 
Full Bench were to make an order for dismissal as 
opposed to an order for discontinuance. 

(c) Irrespective of whether the Commission has the 
power to revoke the direction, is it the alternative 
position of the Registrar that he will in any event 
not proceed to call any evidence in support of the 
application and therefore will contend that the 
application should, in any event, be dismissed for 
that reason. 

11. As the Director-General of Education was the entity in 
whose favour the order, the subject of the direction by the 
Commission, was made and because the Director-General 
was previously provided with all relevant correspondence 
in relation to the adjournment application, I have been 
instructed to advise the Director-General of Education of 
the date of the hearing of the application to discontinue 
the enforcement application. 

12. The written submissions referred to above should be filed 
and served by 4:00pm on Wednesday, 21 March 2007.” 

(p) A copy of the letter from my associate to the Registrar’s solicitor was sent to the respondent.   
(q) The Director General did not file any submissions in response to the letter from my associate.  The respondent 

filed submissions which agreed, other than with respect to point (iv) in the next paragraph, with those filed by 
the Registrar.   

(r) The Registrar’s outline of submissions in support of the application for leave to discontinue was filed on 
19 March 2007.  In summary, it was submitted:- 
(i) Commissioner Harrison was empowered to revoke her direction on 19 December 2006, made under 

s84A(1)(b) of the Act, because of the contents of s48 of the IAWA.   
(ii) The Full Bench had the power to order the substantive application to be discontinued or dismissed 

pursuant to regulation 16(5) of the regulations.   
(iii) Whether the matter was discontinued or dismissed did not make any practical difference to the 

Registrar.   
(iv) If the Full Bench was not of the view that Commissioner Harrison had the power to revoke her direction 

dated 19 December 2006, the Registrar would proceed with the enforcement application.   
(s) A copy of the purported revocation of the direction by Commissioner Harrison, or the reasons for the purported 

revocation were not provided to the Full Bench.  The Full Bench was however provided with a copy of an order 
made by Commissioner Harrison on 21 February 2007 which revoked the order issued on 1 December 2006.  
The Commissioner did not purport to revoke the order retrospectively.   

(t) In the order made on 21 February 2007, Commissioner Harrison again set out in some detail in the preamble, 
the relevant background as follows:- 
(i) A report back conference occurred on 18 January 2007 where the respondent applied to have the order 

revoked.  Written submissions about the application were subsequently provided to Commissioner 
Harrison and a conference was then convened on 25 January 2007.   

(ii) There was no agreement between the parties about whether the order should be revoked at the 
conclusion of the conference so the matter was set down for hearing and determination on 29 January 
2007.   

(iii) On 25 January 2007 the respondent withdrew its application for the order to be revoked and the hearing 
date was vacated.   

(iv) At a further report back conference on 16 February 2007 the respondent again sought to vary the order 
by deleting “revoked or varied by the Commission” in order 7 and inserting in lieu “16 February 2007”.  
The parties were requested to put their positions in writing on this application to vary the order, by close 
of business on 16 February 2007.   
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(v) By email received on 16 February 2007 the respondent maintained its position that the order should be 
varied as no work bans or restrictions on the performance of work by the respondent and its members 
were in place and none were foreseen or planned given the positive negotiations taking place between 
the parties.  Also by email received on 16 February 2007 the Director General advised the Commission 
it did not object to the revocation of the order as opposed to the variation of the order proposed by the 
respondent on the basis that the parties were bargaining in good faith and the respondent had indicated 
to the Director General that no industrial action was foreshadowed or imminent.   

(vi) The Commissioner then said that having considered the respective positions of the parties and taking 
into account “equity and good conscience the Commission has formed the view that the Order should be 
revoked, which has the same effect as the Order being varied as proposed by the respondent …”.  The 
Commissioner said that this was based on three dot points.  These were in summary, substantial 
progress being made with respect to finalising industrial agreements for education assistants, cleaners 
and gardeners; the parties were close to finalising the industrial agreements and no further industrial 
action had taken place in the past month by the respondent and its members and none was 
foreshadowed.   

4. The Statutory Framework 
10 As has been set out, the Director General made an application for a conference pursuant to s44 of the Act.  This was also the 

section under which Commissioner Harrison made the order on 1 December 2006.  Section 44 of the Act is contained within 
Division 2C of Part II of the Act.  Division 2C is headed “Holding of compulsory conferences”.  Part II is headed “The Western 
Australian Industrial Relations Commission” and comprises ss8-80 of the Act.   

11 Section 84A, to which reference has already been made, is contained in Part III of the Act which is headed “Enforcement of 
Act, awards, industrial agreements and orders”.  This part is comprised by ss81-84A.   

12 Section 93 of the Act, to which reference has also already been made, is contained within Part V of the Act which is headed 
“The Registrar and other officers of the Commission”.  The other “officers of the Commission” are administrative officers as 
opposed to the members of the Commission.   

13 Section 44 is headed “Compulsory conference”.  Pursuant to s44(1) the Commission constituted by a Commissioner may 
summon any person to attend, at a time and place specified in the summons, at a conference before the Commission.  As stated 
above in this instance a summons was issued by the Commission on the application of the Director General.  
Subsections 44(5a), (6), (6a) and (8), provide the Commission with an array of measures which can be utilised to try and 
resolve the subject matter of the conference.  Orders may be made by the Commission under subsection 44(8) where at a s44 
conference agreement is reached between the parties or any of them in relation to any industrial matter.   

14 Section 44(6) and (6a) of the Act are in the following terms:- 
“(6) The Commission may, at or in relation to a conference under this 

section, make such suggestions and give such directions as it 
considers appropriate and, without limiting the generality of the 
foregoing may —  
(a) direct the parties or any of them to confer with one another or 

with any other person and without a chairman or with the 
Registrar or a deputy registrar as chairman; 

(b) direct that disclosure of any matter discussed at the 
conference be limited in such manner as the Commission may 
specify; 

(ba) with respect to industrial matters, give such directions and 
make such orders as will in the opinion of the Commission —  
(i) prevent the deterioration of industrial relations in 

respect of the matter in question until conciliation or 
arbitration has resolved that matter; 

(ii) enable conciliation or arbitration to resolve the matter 
in question; or 

(iii) encourage the parties to exchange or divulge attitudes 
or information which in the opinion of the Commission 
would assist in the resolution of the matter in 
question; 

(bb) with respect to industrial matters —  
(i) give any direction or make any order or declaration 

which the Commission is otherwise authorised to give 
or make under this Act; and 

(ii) without limiting paragraph (ba) or subparagraph (i), 
in the case of a claim of harsh, oppressive or unfair 
dismissal of an employee, make any interim order the 
Commission thinks appropriate in the circumstances 
pending resolution of the claim;  

and 
(c) exercise such of the powers of the Commission referred to in 

section 27(1) as the Commission considers appropriate. 
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(6a) An order made under subsection (6)(ba) or (bb) —  
(a) binds only the parties to the relevant conference under this 

section; and 
(b) may vary the operation of an existing award or industrial 

agreement in respect of the parties referred to in 
paragraph (a).” 

15 The order made by Commissioner Harrison on 1 December 2006 was stated to be made pursuant to subsections 44(6)(ba)(i) 
and (ii) and subsection 44(6)(bb)(i).   

16 The Act clearly envisages that orders made by the Commission must be followed and provides a mechanism for their 
enforcement.  This is as stated contained in Part III of the Act.  Pursuant to ss81-81F of the Act, Industrial Magistrate’s Courts 
are established and have as one of their functions the enforcement of certain orders made by the Commission.  Section 84 
provides for appeals to the Full Bench from decisions of the Industrial Magistrate’s Court.   

17 Pursuant to s82(1) of the Act, the Full Bench has jurisdiction to hear and determine any application made to it under s84A.  
Pursuant to s82(2) an application for the enforcement of a provision of the Act or a direction, order or declaration made or 
given under s32, s44(6) or s66 shall not be made otherwise than to the Full Bench.  Section 82A provides, relevantly, that an 
application under s84A shall be made within 6 years from the time of the alleged contravention or failure to comply.  
Section 82(3) provides that subsection 82(2) does not apply to the enforcement of a civil penalty provision or a provision of the 
Act, if a contravention of or failure to comply with the provision constitutes an offence against the Act.  The jurisdiction to hear 
proceedings for offences and civil penalty provisions lies with the Industrial Magistrate’s Court pursuant to ss83D and 83E of 
the Act.   

18 Section 84A in full is as follows:- 
“84A. Proceedings before Full Bench for enforcement of this Act  

(1) Subject to this section, if a person contravenes or fails to 
comply with —  
(a) any provision of this Act (other than section 42B(1), 

44(3), 51S or 74) or an order or direction made or 
given under section 66 —  
(i) the Minister; 
(ii) the Registrar or a deputy registrar; 
(iii) an industrial inspector; or 
(iv) any organisation, association or employer 

with a sufficient interest in the matter; 
or 
(b) section 44(3) or a direction, order or declaration 

given or made under section 32 or 44, the Registrar or 
a deputy registrar at the direction of the Commission, 

may make application in the prescribed manner to the Full 
Bench for the enforcement of that provision, order, direction, 
declaration or section. 

[(2) repealed] 
(3) Subsection (1) does not apply to a contravention of or a 

failure to comply with —  
(a) a civil penalty provision; or 
(b) a provision of this Act if the contravention or failure 

constitutes an offence against this Act. 
(4) In dealing with an application under subsection (1) the Full 

Bench —  
(a) shall have regard to the seriousness of the 

contravention or failure to comply, any undertakings 
that may be given as to future conduct, and any 
mitigating circumstances; and 

(b) before proceeding to a hearing of the application, 
shall invite the parties to the application to confer with 
it, unless in the opinion of the Full Bench such a 
conference would be unavailing, with a view to an 
amicable resolution of the matter to which the 
application relates. 

(5) On the hearing of an application under subsection (1) the Full 
Bench may —  
(a) if the contravention or failure to comply is proved —  

(i) accept any undertaking given; or 
(ii) by order, issue a caution or impose such 

penalty as it considers just but not exceeding 
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$2 000 in the case of an employer, 
organisation, or association and $500 in any 
other case; or 

(iii) direct the Registrar or a deputy registrar to 
issue a summons under section 73(1); 

or 
(b) by order, dismiss the application, 
and subject to subsection (6), in any case with or without 
costs, but in no case shall any costs be given against the 
Minister, the Registrar, a deputy registrar, or an industrial 
inspector. 

(6) In proceedings under this section costs shall not be given to 
any party to the proceedings for the services of any legal 
practitioner or agent of that party unless, in the opinion of the 
Full Bench, the proceedings have been frivolously or 
vexatiously instituted or defended, as the case requires, by the 
other party. 

(7) Where the Full Bench, by an order made under this section, 
imposes a penalty or costs it shall state in the order the name 
of the person liable to pay the penalty or costs and the name of 
the person to whom the penalty or costs are payable. 

(8) The standard of proof to be applied by the Full Bench in 
proceedings under this section shall be the standard observed 
in civil proceedings.” 

19 As set out earlier, s84A is the last section of Part III of the Act.   
20 The relevant features of s84A are:- 

(a) It sets out the people or entities who may make an application for enforcement.   
(b) Some enforcement applications, including the present application to enforce an order made under s44, may only 

be made by the Registrar or a deputy registrar “at the direction of the Commission”.  (For ease of reference I 
will, except in quotations, refer in the balance of these to only the Registrar as being the potential recipient of 
the direction by the Commission). 

(c) Ordinarily in dealing with an enforcement application the Full Bench shall confer with the parties with a view to 
an amicable resolution of the matter to which the application relates.   

(d) The Full Bench may dismiss the application or, if the contravention or failure to comply is proved, exercise one 
of the discretionary powers set out in s84A(5).   

(e) In dealing with the application the Full Bench shall have regard to the matters set out in s84A(4) of the Act.   
(f) The standard of proof to be applied in proceedings under the section is the civil standard.   

21 Procedurally the method of enforcement is that, relevantly, if a person allegedly contravenes or fails to comply with an order 
made under s44 the Registrar at the direction of the Commission may make application in the prescribed manner to the Full 
Bench for the enforcement of that order.  The “prescribed manner” is contained in regulation 60. 

22 Regulation 60(1) to (3) of the regulations are as follows:- 
“60. Proceedings before the Full Bench for enforcement of the Act 

(1) An application for enforcement under section 84A of the Act 
must be in the form of a notice of application in Form 12. 

(2) Where the application is made by the Registrar to enforce a 
direction, order or declaration made under section 32 of the 
Act, or in respect of a contravention or failure to comply with 
section 44(3) of the Act, a copy of the direction given to the 
Registrar is to be attached to the summons. 

(3) A direction to the Registrar or Deputy Registrar referred to in 
sections 84A(1)(b) and 93(9) of the Act is to be given by the 
Commission in writing.” 

23 It can be seen that regulation 60(3) contemplates a direction being issued under s84A(1)(b) as well as s93(9) of the Act. 
24 As stated earlier, s93 is within Part V of the Act.  The heading to s93 is “Appointment and duties of officers”.  The section 

provides for the appointment of the Registrar and other administrative officers of the Commission.  Section 93(8) provides for 
the Commission to “direct the Registrar or any other officer of the Commission to make such investigations and reports in 
relation to any matter within the jurisdiction of the Commission as it deems necessary”. 

25 Section 93(9) of the Act is in the following terms:- 
“(9) Subject to this Act, the Commission may direct the Registrar or a 

deputy registrar to make an application under section 77, 83, 83B, 
83E or 84A or to institute proceedings for an offence against this 
Act.” 
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26 Section 93(9) was not, in the direction of Commissioner Harrison dated 19 December 2006, set out as the basis for the making 
of the direction; s84A(1)(b) was.  Neither was it relied on for this purpose by Mr Bathurst, at least until the Chief 
Commissioner pointed the subsection out to him during the course of the hearing.  Apart from s84A(1)(b) the other sections 
listed in s93(9) do not say anything about directions by a Commissioner.  Section 77 is about proceedings for a breach of duty 
by an official of an organisation; s83 is about the enforcement of industrial instruments; s83B is about the enforcement of an 
unfair dismissal order; and s83E is about the contravention of a civil penalty provision. 

5. The Registrar’s Submissions 
27 I have already summarised in general terms the Registrar’s submissions. 
28 At the hearing of the application, Mr Bathurst emphasised, as one would expect, that the Registrar wanted to follow “what is 

the legally correct approach”.  (T17).  Mr Bathurst then agreed with the proposition I put to him that the “notice of application 
for leave to discontinue states the reason, which is the revocation”.  (T18).  Mr Bathurst also agreed with the proposition that 
the Full Bench, to accede to the application for leave to discontinue, would need to accept that the power to revoke existed.  
(T18).  Mr Bathurst confirmed the Registrar’s position was that if “the power to [revoke] exists, then my client wishes to 
withdraw.  If it doesn’t, then my client wishes to proceed”.  (T18).   

29 The Registrar’s written submissions at paragraphs [6]-[8], were as follows:- 
“6. Section 48 of the Interpretation Act 1984 provides: 

“Where a written law confers a power or imposes a duty, the power 
may be exercised and the duty shall be performed from time to time 
as occasion requires.” 

7. A power, such as the power of direction under s84A(1)(b) of the 
Industrial Relations Act, which is exercisable from time to time may be 
exercised so as to add to, subtract from or reverse the result of a 
previous exercise of the power.  The donee of such a power is never 
functus officio. 
Lawrie v Lees (1881) 7 App Cas 19 at 29; 
Parkes Rural Distributions Pty Ltd v Glasson (1986) 7 NSWLR 332 at 
335-6. 

8. Accordingly, Commissioner Harrison was empowered to revoke her 
direction of 19 December 2006.” 

30 Prior to the hearing, my associate on my instructions sent an email to bring to the attention of the parties the decision of the 
Court of Appeal of Victoria in Kabourakis v The Medical Practitioners Board of Victoria [2006] VSCA 301.  This placed 
some doubt upon the reasoning of Lawrie v Lees (1881) 7 App Cas 19 and Parkes Rural Distributions Pty Ltd v Glasson 
(1986) 7 NSWLR 332, as applicable to the Victorian equivalent to s48 of the IAWA. 

31 Accordingly, at the hearing, Mr Bathurst relied upon other authorities.  He submitted that these authorities supported the 
submission made in the written submissions about the power to revoke.  None of these authorities involved s48 of the IAWA 
or the power to issue a direction of the relevant type.  They did however involve decisions of other jurisdictions where there is 
a similar section in an interpretation act to that of s48.  I will set out in a moment the authorities relied upon.  The authorities 
relied upon are not all of the relevant authorities which have touched upon the issues relevant to the mooted power of 
revocation in the present application.  In making this comment I am not being critical of Mr Bathurst.  I will refer later to the 
other authorities. 

32 Mr Bathurst acknowledged and made submissions about s3 of the IAWA.  This is as follows:- 
“3. Application  

(1) The provisions of this Act apply to every written law, whether 
the law was enacted, passed, made, or issued before or after 
the commencement of this Act, unless in relation to a 
particular written law —  
(a) express provision is made to the contrary; 
(b) in the case of an Act, the intent and object of the Act 

or something in the subject or context of the Act is 
inconsistent with such application; or 

(c) in the case of subsidiary legislation, the intent and 
object of the Act under which that subsidiary 
legislation is made is inconsistent with such 
application. 

(2) The provisions of this Act apply to this Act as they apply to an 
Act passed after this Act commences. 

(3) A reference in section 17, 25, 43(6), 45, 50 or 64 to an Act, 
written law, enactment, or subsidiary legislation passed or 
made after the commencement of this Act shall be construed 
so as not to include any enactment which continues or directly 
amends, but does not repeal entirely, the text of an existing 
written law.” 

33 The other authorities relied on by the Registrar were Australian Broadcasting Tribunal v Bond Corporation Holdings Ltd and 
Others (1989) 86 ALR 424, a decision of the Full Federal Court; Comeau’s Sea Foods Ltd v The Queen in right of Canada 
(1997) 142 DLR (4th) 193, a decision of the Full Court of the Supreme Court of Canada; Pyrenees Shire Council v Day and 
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Another (1998) 192 CLR 330 (limited to an observation by Gummow J at [146]); Gorman v Health Care Complaints 
Commission and Medical Board of NSW [2000] NSWSC 1228; North Australian Aboriginal Legal Aid Service Inc v Bradley 
and Another (2002) 192 ALR 701, a decision of the Full Federal Court; and Kabourakis.  Mr Bathurst made thorough 
submissions about each of these authorities.   

34 It is appropriate to set out quite fully the submissions made on behalf of the Registrar at the hearing to do justice to them.  
Also, to fully comprehend and later assess the submissions I will, at times, refer to the facts and reasons of the authorities cited 
in greater detail than in Mr Bathurst’s submissions.  Following this I will set out the questions or issues which, with respect, 
troubled Mr Bathurst at the hearing. 

35 The submissions made at the hearing on behalf of the Registrar were:- 
(a) The general presumption, because of s48 of the IAWA, was that when a person is given a statutory power, such 

as the power to direct enforcement action to occur, that power can be exercised more than once and the person 
who holds the power can reverse a previous exercise of the power.  (T3). 

(b) To the extent that an ability to reverse or revoke the exercise of the power reads words into s48 of the IAWA, it 
is supported by the authorities relied upon.  (T3). 

(c) Lawrie v Lees involved the construction of s3 of Sir H Meux’s Settled Estate Act 1863.  This section was about 
the Lord Chancellor being entitled to take certain actions on behalf of Sir Henry Meux “from time to time, so 
long as the said Sir Henry Meux and his estate shall continue to be subject to the jurisdiction in lunacy …”.  
Reference was made to the reasons of Lord Penzance at page 29.  His Lordship there referred to the relevant 
issue, which was the Lord Chancellor taking action purportedly under the relevant Act with respect to the 
business of a brewery.  Lord Penzance said at that page “… the words ‘from time to time’ are words which are 
constantly introduced where it is intended to protect a person who is empowered to act from the risk of having 
completely discharged his duty when he has once acted, and therefore not being able to act again in the same 
direction.  The meaning of the words ‘from time to time’ is that after he has made one order he may make a 
fresh order to add something to it, or take something from it, or reverse it altogether … [‘the words should not 
be narrowed’] by any construction which would throw impediments in the way of carrying on the business, 
whereas the object of the Act was to facilitate it”. 

(d) (i) Lawrie v Lees was adopted and applied by the New South Wales Court of Appeal in Parkes Rural 
Distributions Pty Ltd v Glasson.  That decision involved s8(3) of the Petroleum Products Subsidy Act 
1965 (NSW) (the PPSA) which gave an authorised officer who was satisfied that an amount paid under 
the PPSA had not been payable to a person or exceeded the amount which was payable to a person, the 
authority to issue a certificate in writing that the amount paid or the amount of the excess was repayable 
by that person to the State.  The Court of Appeal was required to consider the legal consequences of the 
issuing of two successive certificates under s8(3) of the PPSA.  (See page 335).  The first, issued on 
2 February 1982, certified that the amount of $152,317.70 was repayable by the plaintiff to the State.  
The second, dated 13 November 1984, issued by a different authorised officer certified the amount of 
$134,065.27 was repayable by the plaintiff to the State.   

(ii) It was argued that authorised officers did not have the power to enable this to be done.  Glass JA did not 
accept this, given the then s32 of the Interpretation Act 1897 (NSW) which was the equivalent of s48 of 
the IAWA.  Glass JA said the section elaborated upon the power to issue certificates granted by s8(3) of 
the PPSA and permitted “its exercise from time to time.  It has been held that a power exercisable from 
time to time may be so exercised as to add to, subtract from or reverse the result of the previous 
exercise ...”.  (Page 335).  Lawrie v Lees was then cited and Glass JA at 336 said that “the donee of such 
a power is never functus officio.  Accordingly the existence of the first certificate does not render void a 
second certificate issued in lieu of it”.  (Page 336).  (T4/5). 

(e) Given the presence of s3 of the IAWA, the question was one of statutory interpretation.  The starting point was 
a presumption that s48 applies, but you must look at the statute you are dealing with to see whether there is 
something in the context of that Act that either expressly excludes it or by implication from the statutory 
scheme excludes it.  It was submitted that if that approach was not adopted there was a “ridiculous conclusion” 
that a power could just be exercised over and over again.  (T5). 

(f) It was accepted that the power to issue the direction by the Commissioner under s84A(1)(b) of the Act was an 
administrative power and action.  (T6, T17). 

(g) In Australian Broadcasting Tribunal v Bond Corporation Holdings Ltd and Others the respondent sought 
extensions of time to dispose of interests which they held in breach of the then cross-media restrictions in the 
Broadcasting Act 1942 (Cth) (the Broadcasting Act).  The Australian Broadcasting Tribunal granted a shorter 
extension than was sought and refused a second request for an extension on the basis that the Broadcasting Act 
enabled one extension only.  At page 430, Burchett J relied on s33 of the Acts Interpretation Act 1901 (Cth) (the 
equivalent to s48 of the IAWA) and said it “may enable” the relevant power to be exercised from time to time 
as occasion requires.  Parkes Rural Distributions Pty Ltd v Glasson was cited and contrasted with Scarfe v FCT 
(1920) 28 CLR 271 where his Honour said a contrary intention appeared from the terms of the legislation.  His 
Honour said it was difficult to see a contrary intention in the Broadcasting Act for the relevant power, given that 
the inherent complexity of the transactions involved and the difficulty of fixing a period for them in advance 
were the major reasons for conferring the discretion upon the tribunal.  The other members of the court agreed 
with the reasons of Burchett J. 

(h) (i) The reasoning in Lawrie v Lees was also applied by the Supreme Court in Canada in Comeau’s Sea 
Foods.  This decision involved the powers of the relevant Minister under s7 of the Fisheries Act, RSC, 
1985.  Under s7 the Minister in his absolute discretion could issue or authorise leases and licences for 
fisheries.  By s9 the Minister could suspend or cancel a licence in certain circumstances.  In this instance 
the Minister had given an assurance in September 1987 that the appellant would receive a licence.  
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Three months later the Minister advised the appellant he had authorised the issue of four licences.  
Given this, the appellant incurred expenses in adapting a fishing vessel.  In April 1988 the Minister 
announced the licences would not be issued.  The Canadian Supreme Court held the Minister had the 
power to revoke the authorisation at any time prior to the issue of a licence, subject only to the 
requirements of natural justice.   

(ii) Major J, who delivered the reasons for judgment of the court, at paragraph [41] page 202 quoted s31(3) 
of the Interpretation Act, RSC, 1985 which provided that where “a power is conferred or a duty 
imposed, the power may be exercised and the duty shall be performed from time to time as occasion 
requires”.  Major J referred to the forerunner of that provision in the Interpretation Act 1889 (UK), 52 
and 53 Vict, c63, s32(1).  Major J said the sections:- 

“… abolished the common law rule that a power conferred 
by statute was exhausted by a single exercise of the power 
(Halsbury’s Statutes of England and Wales, 4th ed. 
(London: Butterworths, 1995) (reissue), vol 41, “Statutes” 
at p991).” 

(iii) Major J referred to the “classic definition” of the meaning of the phrase “from time to time” and quoted 
from the reasons of Lord Penzance in Lawrie v Lees at page 29.  At paragraph [42], page 203, Major J 
referred to the observations in Administrative Law, Wade and Forsyth, Oxford Clarendon Press, 
7th Edition 1994 at paragraph 26-62 which said that in applying this “interpretive rule”, one must 
distinguish between continuing powers and powers restricted to a single case.  Major J quoted from part 
of what was contained in Wade which was read to the Full Bench by Mr Bathurst.  Major J at [43] said 
the authorisation to issue the licence by the Minister did not confer upon the appellant an irrevocable 
legal right to a licence.  Major J said until the licence was issued there was no licence and therefore no 
permission to do what was otherwise prohibited, which in this instance was to fish for lobster in the 
offshore.  Major J said until the Minister issued the licence he possessed a continuing power to 
reconsider his earlier decision to authorise or issue the licence.   

(iv) At paragraph [44], pages 203/204, Major J dismissed an argument that the Minister was functus officio 
once he had authorised the issuance of the licence.  Major J quoted from the reasons of Denault J in 
CWC v Canada (Attorney General) [1989] 1 FC 643 (FCTD) at 652 where it was said that, “[i]n all 
cases where the authority to act is given by a statute or other instrument, it is a matter of interpretation 
whether the power may be exercised only once or more than once”.   

(v) At paragraph [49], page 204, Major J said that it was only after a licence had been issued that the 
Fisheries Act imposed a limit upon the Minister’s discretion and that no such limits were imposed upon 
the Minister’s authorisation of a fishing licence.  In the absence of any words or an indication of 
legislative intent to the contrary, none should be imposed.  (From my research Comeau’s Sea Foods has 
not been overruled by a subsequent decision of the Supreme Court of Canada). 

(vi) Mr Bathurst was critical of the paragraph quoted from Wade.  Wade said the words of s12 of the 
Interpretation Act 1978 (UK) (the equivalent of s48 of the IAWA) to allow statutory powers and duties 
to be exercised or performed “from time to time as occasion requires” gives a misleading view.   

(vii) Wade said a first category of case occurred where the power is one to decide questions affecting legal 
rights  Wade said in those cases the courts are strongly inclined to hold that the decision, once validly 
made, is an irrevocable legal act and cannot be recalled or revised.  Wade said the same arguments 
which require finality for the decisions of courts of law applied to the decisions of statutory tribunals, 
Ministers and other authorities.   

(viii) Secondly there was a distinction between powers of a continuing character and those which once 
exercised are fully expended.  Wade distinguished, for example, between a duty to maintain highways 
or a power to take land by compulsory purchase against a case where there needed to be a determination 
about the amount of compensation or to fix the pension of an employee.  Wade argued there were 
reasons for imposing finality because citizens whose legal rights are determined administratively are 
entitled to know where they stand.   

(ix) Wade said there was a third class of case where there was an inherent power to vary an order or power 
to entertain fresh proceedings and make a different decision.  Mr Bathurst submitted the second 
category referred to by Wade was not helpful because it simply restates the problem.  (I interpolate that 
the latest edition of Wade contains substantially the same commentary on this issue; see Administrative 
Law, HWR Wade and CF Forsyth, Ninth Edition, 2004, pages 229/30). 

(i) Mr Bathurst referred to Pyrenees Shire Council and the reasons of Gummow J at paragraph [146], page 382, 
where reference was made to an argument that there were a number of statutes which provided the Shire with 
powers to take certain actions about a defective fireplace and chimney after a fire had occurred.  Gummow J 
said the powers were of a continuing character and were exercisable from time to time as the occasion required.  
In a footnote there was cited the Interpretation of Legislation Act 1984 (Vic), s40, Lawrie v Lees and Comeau’s 
Sea Foods.  At paragraph [168] Gummow J referred to, in the context of the Shire having a duty of care, its 
statutory powers exercisable from time to time to pursue the prevention of fire at the relevant fireplace and 
chimney.  The other members of the High Court did not consider the meaning of “from time to time”. 

(j) (i) Mr Bathurst then referred to Gorman.  Mr Bathurst submitted this case involved a useful analogy for the 
construction of the Act.  (T9).  Gorman involved the powers of the Medical Board constituted under the 
Medical Practice Act 1992 (NSW).  A complaint was made against Dr Gorman by the Commissioner of 
the Health Care Complaints Commission (HCCC).  This was referred to the Professional Standards 
Committee (PSC) of the Medical Board.  The Medical Practice Act conferred a duty on the Medical 
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Board and the HCCC to refer a complaint to the Medical Tribunal if either, at any time, formed the 
opinion that the complaint if substantiated may provide grounds for the suspension or deregistration of a 
medical practitioner.   

(ii) The issue before the Supreme Court was whether the Medical Board could refer a complaint to the 
Medical Tribunal, having previously decided to refer it to the PSC which had less power than the 
Tribunal.  Mr Bathurst submitted the case was significant because the referral to the PSC had actually 
occurred although the PSC had not made a decision on whether there had been misconduct by the 
doctor.  The PSC had however held three preliminary hearings about procedural matters.   

(iii) O’Keefe J at paragraph [33] said there was nothing in the Medical Practice Act or the context or subject 
matter of the section prescribing the courses of action available to the Medical Board in respect of a 
complaint made to it which displaced the application of s48 of the Interpretation Act 1987 (NSW).  This 
section of the Act was quoted and at paragraph [34] O’Keefe J, citing Lawrie v Lees and quoting Parkes 
Rural Distributions Pty Ltd v Glasson at 336, said that in “relation to a power that is exercisable from 
time to time it has been held that it may be so exercised as to add to, subtract from or reverse the result 
of the previous exercise”.  His Honour concluded at paragraph [36] that the Medical Board had the 
power to refer the complaint to the Tribunal notwithstanding that it had previously referred the same 
complaint to the PSC. 

(k) Mr Bathurst then referred to paragraphs [227]-[228] of the reasons of Drummond J in North Australian 
Aboriginal Legal Aid Service Inc v Bradley and Another.  This involved the validity of the appointment of the 
Chief Magistrate of the Northern Territory.  One issue was whether, for the appointment to be valid, there had 
to have been at the time of appointment a determination of his remuneration and allowances, as required by s4 
and s6 of the Magistrates Act (NT).  Section 6 provided that an appointed Magistrate shall be paid remuneration 
and allowances and hold office on the terms and conditions as the administrator (as defined) “from time to time, 
determines”.  Drummond J dissented on the issue with respect to s6 of that Act.  At paragraph [227] his Honour 
said that where the phrase “from time to time” is found in a provision conferring a power on a repository “the 
provision is well capable of being read as intended to ensure that the power of determination conferred by the 
provision will not be exhausted by its initial exercise”.  His Honour quoted from Lawrie v Lees and Parkes 
Rural Distributions Pty Ltd v Glasson.  His Honour said the reason for Interpretation Act provisions of the kind 
contained in s41(1) of the Interpretation Act (NT) was to ensure that a statute that confers power on a repository 
to do something will not generally be interpreted as being exhausted by its initial exercise, though that may be 
one interpretation the wording of the provision is capable of bearing.   

(l) (i) Mr Bathurst then referred to Kabourakis.  That case involved Dr Kabourakis, the Medical Practitioners 
Board of Victoria and the Medical Practice Act 1994 (Vic).  Notification was given to the Medical 
Practitioners Board about the treatment by Dr Kabourakis of a patient who had died.  The Board then 
gave notice to Dr Kabourakis of an informal hearing pursuant to s41 of the Medical Practice Act.  At the 
informal hearing the panel found Dr Kabourakis had not engaged in unprofessional conduct.  The 
person who had first notified the Board complained about the matter to the Ombudsman who 
recommended the Board reopen its investigation.   

(ii) The Medical Board Panel, when it made its decision, did not have the advantage of a medical report of 
another doctor about the treatment by Dr Kabourakis of the patient.  The Board then gave notice to 
Dr Kabourakis of a further hearing under s41.  The doctor through his solicitors informed the Board it 
was “functus officio” and then sought declaratory relief from the Supreme Court.  A trial judge 
dismissed the proceedings and Dr Kabourakis appealed against that order.  The appeal was allowed.   

(iii) The primary reasons were written by Nettle JA.  His Honour’s reasons for allowing the appeal were 
agreed with by Warren CJ and Chernov JA who both also wrote short reasons of their own.  At 
paragraph [40] of the reasons of Nettle JA he explained the thrust of the case of Dr Kabourakis before 
the Supreme Court.  This was that the first informal hearing led to a final and binding finding or 
determination that he had not engaged in professional misconduct.  It was submitted the decision could 
not be revisited in a second preliminary hearing or otherwise except on appeal or by review after 
jurisdictional error.  Jurisdictional error had not however been alleged.  It was submitted the Board 
could not revisit the determination of the first informal hearing on the basis that the panel at the first 
hearing did not have the opinion of the other doctor.   

(iv) At first instance it was held that the Board did have the power within the Medical Practice Act to 
establish a second panel to undertake a second informal hearing and it could do so to correct a mistake, 
in accordance with the “principles” set out by the High Court in Minister for Immigration and 
Multicultural Affairs v Bhardwaj (2002) 209 CLR 597.  The power was said at first instance to be based 
upon the presence of s25(7) in the Medical Practice Act.  Section 25 was quoted in paragraph [29] of the 
reasons of Nettle JA.  That section set out the powers and duties of the Board with respect to the 
commencement of investigations.  Section 25(7) provided the Board could of its own motion decide to 
conduct, with or without a preliminary investigation, variously stated hearings or reviews about a 
registered medical practitioner.   

(v) Nettle JA at paragraph [42] also said the judge at first instance had made reference to s40 of the 
Interpretation of Legislation Act 1984 (the equivalent of s48 of the IAWA) and stated that although his 
Honour said his conclusion did not depend upon the operation of s40, he said it gave the Board an 
implied power to exercise and re-exercise its power under s25(7) in respect of a matter as many times as 
may be needed.   

(vi) At paragraph [43] Nettle JA said that the judge had erred because the principles in Bhardwaj’s case did 
not apply.  This was because Bhardwaj was decided on the basis that the Immigration Review Tribunal 
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had committed a jurisdictional error, and so the Tribunal was able to make another decision with respect 
to the same application.  Nettle JA quoted from the reasons for decision of members of the High Court 
in Bhardwaj who said the position would have been different if there was a case of non-jurisdictional 
error because such a decision remained final and binding until set aside on appeal or judicial review.  
Nettle JA at paragraph [46] said it was not contended the first panel had committed a jurisdictional error 
and that even if there was an error in the panel’s failure to consider the second doctor’s opinion it was 
an error about the panel’s finding of fact and did not concern the legality of the finding but merely its 
merits.   

(vii) At paragraph [47] Nettle JA said this conclusion did not necessarily end the matter, because whether the 
error was jurisdictional or non-jurisdictional, the question of whether the decision may be reopened to 
correct an error turned on the meaning of the statute under which the decision was made.  His Honour 
then said that unlike the judge at first instance he thought that the effect of the Medical Practice Act, 
properly understood, was that a finding of the panel was final and binding except on appeal or review.   

(viii) At paragraph [48] his Honour said that an administrative decision has only such force and effect as is 
given to it by the law pursuant to which it is made.  His Honour also referred to the “logic” and good 
administration of the need for finality, including people who were affected by decisions knowing where 
they stand.  His Honour said the statutory scheme evinced an intention inconsistent with capacity for 
self correction of non-jurisdictional error.  

(ix) To support this opinion his Honour cited and quoted from a number of authorities.  The authorities were 
Re 56 Denton Road, Twickenham [1953] 1 Ch 51, Walter Construction Group Ltd v Fair Trading 
Administration Corporation [2004] NSWSC 158, Export Development Grants Board v EMI (Australia) 
Ltd (1985) 9 FCR 269, Firearm Distributors v Carson (2001) 2 Qd R 26 and Ping v Medical Board of 
Queensland (2004) 1 Qd R 282.  Nettle JA also cited Minister for Immigration and Ethnic Affairs v 
Kurtovic (1990) 21 FCR 193, but said that it was of little assistance.  His Honour then separately 
referred to revenue cases.   

(x) His Honour then considered the construction of Part 3 of the Medical Practice Act and concluded in 
paragraph [80] that there would be inconsistency and uncertainty if the Board had the power under 
s25(7) to revisit a finding of the panel.  Accordingly once the powers of the Board under s39 of the Act 
had been invoked and resulted in a preliminary hearing making a finding, there was no power under 
s25(7) to refer the matter to a second hearing.   

(xi) His Honour considered s40 of the Interpretation of Legislation Act.  Nettle JA referred to the trial 
judge’s reliance upon Parkes Rural Distributions Pty Ltd v Glasson.  Nettle JA said that on one view of 
the matter “Parkes suggests that an exercise of the power under s25(7) of the Act to refer a matter to a 
second hearing has the effect of reversing the effect of previous exercise of power under s39 and with it 
the results of the first hearing”.  ([81]).  Nettle JA did not accept this as nothing in Parkes suggested 
“the power to exercise a statutory power from time to time imports a power to rescind and replace 
previous exercises of a different statutory power”.  ([82]).   

(xii) At paragraph [83] Nettle JA said he doubted some of the reasoning in Parkes.  His Honour referred to 
the reasons for judgment of Glass JA and the support drawn from Lawrie v Lees.  At paragraph [84] 
Nettle JA referred to the context of the decision of Lawrie v Lees, which his Honour described as the 
powers of the Lord Chancellor under s3 of the relevant Act to make orders from time to time for “the 
purposes of administering the affairs of the partnership of which Sir Henry Meux was a member before 
he became a lunatic.  With respect, it is drawing a long bow to conclude that, because the Lord 
Chancellor’s power to make orders from time to time for the purposes of the administration of a 
lunatic’s estate imported power to add to vary or revoke a previous order, the effect of s32 of the 
Interpretation Act was to enable to the repository of the power to issue certificates under a provision 
like s8(3) of the Petroleum Products Subsidy Act to revoke and replace an issued certificate”.  Nettle JA 
said the decisions he cited earlier suggested the contrary.  (Although I note here that Nettle JA did not 
consider whether or to what extent any equivalent to s48 of the IAWA was cited or considered in these 
authorities).   

(xiii) At paragraph [86] Nettle JA said that in any event s40 of the Interpretation of Legislation Act would 
only enable the Board to exercise from time to time the power conferred by s25(7).  It did not provide 
the Board with power to annihilate the effects of a finding made by a panel in the determination of a 
hearing.   

(m) Mr Bathurst submitted about Kabourakis that:- 
(i) Section 48 of the IAWA or the equivalent Victorian section did not support a rehearing of a decided 

matter one year after it has been heard.  Accordingly the conclusion reached by the Court of Appeal in 
Kabourakis was not surprising. 

(ii) Nettle JA had missed an important point of Lawrie v Lees which was that the observations made about 
the expression “from time to time” were not context specific.  There was no reason to read down the 
breadth of the equivalent of s48 of the Interpretation of Legislation Act to reach the conclusion that the 
facts and legislation in Kabourakis could not lead to a conclusion that a second investigation could 
occur. 

(iii) With respect to the other authorities Nettle JA cited, Mr Bathurst said he had insufficient time to look 
through all of them.  (I make the point however that Mr Bathurst did not seek the opportunity to provide 
supplementary written or oral submissions).  Mr Bathurst submitted that Nettle JA did not refer to the 
other authorities which he had gone through which supported “the Parkes approach”.  With respect to 
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Bhardwaj, it was a different type of case because it did not involve applying a “section 48 type power”, 
as there had been a jurisdictional error, so there had been no exercise of the power. 

(n) On the basis of the submissions he made about the relevant principles and authorities, Mr Bathurst submitted, 
with respect to directions under s84A(1)(b) or s93(9) of the Act that:- 
(i) Section 48 of the IAWA applied unless it was displaced. 
(ii) The power to direct the Registrar was solely the power of a Commissioner which was suggestive that 

the process was to be under the control of the relevant Commissioner. 
(iii) In exercising their powers Commissioners are to try to promote the objects of the Act including in s6(a) 

(promoting goodwill in industry) and s6(b) (encouraging and providing means for conciliation with a 
view to amicable agreement). 

(iv) The power to commence enforcement proceedings is just one tool at the disposal of the Commissioner 
in dealing with industrial matters and if for whatever reason the Commissioner in question feels it is no 
longer needed there is nothing in the Act to indicate the process cannot be stopped before it reaches 
finality.  The Registrar submitted however that the Act would not allow the Commissioner to revoke a 
direction after the Full Bench had determined the substantive application. 

(v) With respect to the authorities cited, the present case was most analogous to Gorman. 
(vi) Section 48 of the IAWA displaced the rule of functus officio; and there was nothing within the Act to 

indicate s48 should not apply.   
(viii) The direction given to the Registrar was not a final and binding decision because s48 of the IAWA in 

effect says it can be exercised from time to time which includes a capacity to reverse the decision or 
change the mind. 

36 Issues raised at the hearing which, with respect, Mr Bathurst had difficulty in providing an adequate answer to were:- 
(a) The extent to which a Commissioner could change their mind as to the issuing and revocation of the relevant 

direction.  Mr Bathurst was asked whether if his submission about revocation was correct, the Commissioner 
could on a daily basis change her mind and issue and revoke the direction.  Mr Bathurst submitted that there 
would come a point where there would be an abuse of process.  As to whether there could be an abuse of 
process if the Commissioner was simply exercising a power that she has, Mr Bathurst submitted that the issue 
would come down to what the statute in question (in this instance the Act as affected by the Interpretation Act) 
allowed to occur.  (T5). 

(b) At what point in time was it open for the Commission to revoke her direction?  It was submitted that if the Full 
Bench had made a decision, revocation could not occur, but there was nothing within the Act which showed the 
Commissioner who had the discretion to act or not act, by issuing a direction, should not be able to keep control 
of that process, at least until it had reached finality.  Mr Bathurst was asked what the position would be if the 
matter had been heard by the Full Bench and they had reserved on a decision on a substantive application.  
Mr Bathurst submitted that he/we “don’t have to answer that very difficult question in this case”.  (T14).  It was 
put to Mr Bathurst that the Full Bench might need to do so to test the principle.  Mr Bathurst submitted it was a 
difficult question and there was no easy answer to it.  It was also submitted there were “shades of grey” and 
“ultimately we are searching for a legislative intent and I think it’s not giving away any State secrets when I 
say, really, there’s nothing very clear within the Act one way or the other on this”.  (T14). 

(c) Again, with respect to whether there was some terminus as to when a Commissioner could or could not change 
their mind and revoke or reissue a direction it was submitted that when things were “taken to extremes they 
started to fall apart” and there was the “hope” that Commissioners would not be “arbitrarily chopping and 
changing their mind every five minutes”, although there would be “an argument eventually that if things kept 
moving back and forth capriciously that either by appeal to the Full Bench or perhaps even through prerogative 
relief that you’d have to say that enough is enough and this just can’t continue”.  (T15). 

(d) Later it was submitted by Mr Bathurst that the problem of a Commissioner regularly changing their mind on 
issuing and revoking a direction was that the correct interpretation of the power to direct is that it is a power that 
can be exercised and the mind can be changed if there is a “reasonableness element” to it and that it is not one 
that can be changed for “arbitrary or different reasons”.  (T16). 

37 In my opinion the above demonstrates there was some shift in position by Mr Bathurst on the more difficult issues.  I will later 
consider the effect of these questions and issues on whether the power to revoke exists. 

6. The Respondent’s Submissions 
38 As set out earlier, the respondent in its written submissions did not do other than adopt the submissions made in writing by the 

Registrar about the power to revoke a direction.  At the hearing of the application to discontinue, the respondent was 
represented by Mr Schapper.  In commencing his submissions, Mr Schapper said that “whilst these various questions that have 
been the subject of discussion this morning are doubtless interesting to lawyers, they are not of any interest at all to my client 
[and involve] a very considerable expense that it does not wish to incur.  It is all too unfortunate that the legal system … puts 
parties to expense that they do not want to incur by reason of entanglement within itself in a certain narcissistic approach to 
its own task.  Now, to some extent of course, that’s inevitable and I can see that the answer to my client’s concerns would be, 
well, you know, if there’s no power for the Registrar to discontinue the application, these things have to be grappled with.  But 
the fact is that the current proceedings before the Commission are proceedings, it seems to us that the applicant doesn’t wish 
to continue and my client doesn’t wish to see continued and, therefore, whilst one might allow some short period to discuss the 
manner in which the thing might be put to an end, to have incurred now some hours of argument and some now considerable 
expense to my client is, to say the least, unfortunate”.  (T18).  I will refer later to the submission in this passage about the 
attitude of the Registrar to the continuation of the substantive proceedings.  In my opinion however the reference to the 
“narcissistic approach” of the legal system to its task and entanglement within itself was unduly discourteous.  The issue 
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before the Full Bench arose out of the basis of the application to discontinue and had to be determined by it in the proper 
performance of its duties.  This is not done to satisfy any narcissistic desire for undue reflection or legal navel gazing.  Whilst 
it might be assumed that these submissions were, given Mr Schapper’s duties to the court and to his client, made on the express 
or implied instructions he held, counsel must not simply be the mouthpiece for the views of their clients if to do so they 
transgress the bounds of reasonable professional conduct.  In saying this I take into account what might be regarded as the 
robust paradigm of industrial relations, that the Full Bench should not be unduly sensitive and that counsel must be given 
leeway to make expansive, novel or brave submissions in the circumstances of a particular case.  But it remains that the Full 
Bench should be accorded due courtesy. 

39 Later, during Mr Schapper’s submissions about an issue I was discussing with him he said that there might be “some abstract 
theoretical jurisprudential difficulty with that … [but from] … my client’s point of view, which is interested in getting on with 
the business of representing interests of workers, there is none”.  (T22).  I then put to Mr Schapper, which he accepted, that the 
Act could not be sidestepped.  I then said:  “if we can’t support the argument on the basis of what Mr Bathurst puts and what 
you put, we don’t have some pub rules sort of discretion to say, well, this isn’t in the best interests of the Union and the 
representation of its workers, so we will allow the application”.  (T23).  Mr Schapper then said that he would continue with his 
submissions. 

40 The submission made about the disinterest of the respondent in participating in the debate and its desire to represent workers 
and not be involved in matters of jurisprudential difficulty may express their position but is not relevant to the task of the Full 
Bench.  The substantive application is serious and carries a possible penalty.  The Full Bench can only decide the present 
application on the basis of legal principle.  As indicated in my response to Mr Schapper’s submissions in the second quoted 
passage, the Full Bench cannot do what the respondent or any other party before it in this or any other matter thinks is best on 
the basis of some sort of “pub rules”. 

41 In this context it is sometimes submitted that s26(1)(a) of the Act provides the Commission with some discretionary flexibility 
in exercising its jurisdiction.  Section 26(1)(a) of the Act provides:- 

“(1) In the exercise of its jurisdiction under this Act the Commission —  
(a) shall act according to equity, good conscience, and the 

substantial merits of the case without regard to technicalities 
or legal forms;” 

42 Section 26(1)(a) does not however assist in determining the question before the Full Bench.  The subsection does not provide 
license for a Commissioner or the Full Bench to ignore limits upon the exercise of the powers or jurisdiction of the 
Commission; or to avoid or mould legal principles to a conclusion thought desirable about the Commission’s jurisdiction.   

43 In the article, Procedure and evidence in ‘court substitute’ tribunals, Professor Neil Rees, Australian Bar Review, Volume 28, 
No. 1, page 41, there is a traced history of sections like s26(1)(a) and the present understanding of their meaning by Australian 
courts.  At page 83, Professor Rees concludes:- 

“In earlier times ‘equity and good conscience’ clauses were intended and 
interpreted to mean that the recipient of the power had some latitude to depart 
from the rules of substantive law which would have governed proceedings in 
the courts.  They seem to permit ‘a sort of rough and ready local justice to 
litigants in small cases’.  That view of these powers is no longer sustainable.” 

44 Earlier at page 63, Professor Rees referred to Qantas Airways Ltd v Gubbins (1992) 28 NSWLR 26 and the joint judgment of 
Gleeson CJ and Handley JA.  Professor Rees cited the observation by their Honours at page 29 that “[t]he words “equity, good 
conscience and the substantial merits of the case” are not terms of art and have no fixed legal meaning independent of the 
statutory context in which they are found”.  However, Professor Rees also referred to the conclusion by their Honours that such 
a clause did not give the New South Wales Equal Opportunity Tribunal license to depart from “the obligation to apply rules of 
law in arriving at its decisions”.  (Page 29).  Professor Rees also referred to the rationale for this conclusion by their Honours 
which was that if it permitted the Tribunal to do anything other than apply the general law “there would have been no point in 
conferring a right of appeal to the Supreme Court on a question of law”.  (29).  Professor Rees said that this rationale was 
compelling.   

45 On this issue it is noted that under s90(1) of the Act, an appeal lies to the Industrial Appeal Court from any decision of the 
President, the Full Bench or the Commission in Court Session, on, amongst other things, the ground that the decision was 
erroneous in law in that there had been an error in the construction or interpretation of any act, regulation, award, industrial 
agreement or order in the course of making the decision appealed against. 

46 At pages 64/65 Professor Rees referred to the reasons for decision of the High Court in Sue v Hill and Another (1999) 199 
CLR 462 where in a joint judgment, Gleeson CJ, Gummow and Hayne JJ at paragraph [42] said that provisions of this type “do 
not exonerate the court from the application of substantive rules of law …”.  Professor Rees also referred to the similar 
observations by Gaudron J at paragraph [149].   

47 Other decisions referred to by Professor Rees were Minister for Immigration and Multicultural Affairs v Eshetu (1999) 197 
CLR 611 and NAIS v Minister for Immigration and Multicultural and Indigenous Affairs (2005) 223 ALR 171.  In the latter, 
Gummow J at [34] referred to s420 of the Migration Act which is in not dissimilar terms to s26(1)(a) of the Act.  By reference 
to the reasons of the court in Eshetu, his Honour at [35] said that the section “does not delimit boundaries of jurisdiction”.   

48 In summary, s26(1)(a) does not give license to either a Commissioner or the Full Bench to do other than act according to law 
and construe the limits of the jurisdiction or the powers of the Commission other than on the basis of legal principle. 

49 The submissions of Mr Schapper which were of greater force were in summary:- 
(a) Support for the submissions of the Registrar about ss48 and 3 of the IAWA. 
(b) That “ultimately the whole matter comes down to a question of statutory interpretation …”.  (T18). 
(c) In other paragraphs of s84A, private individuals were entitled to bring enforcement applications.  It was 

submitted that such private people could withdraw an enforcement application and their decision to withdraw 
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the application would not be reviewable.  It was therefore questioned, rhetorically, why would a decision of a 
public official to do precisely the same thing be reviewable.  As the proceedings for enforcement were civil they 
could be discontinued at will either by a public official instituting them or the private individual instituting 
them. If the Registrar sought, as being an appropriate way of resolving enforcement proceedings to simply 
withdraw them it could not be that it was not open to do that because they were brought at the direction of 
Commissioner Harrison.  (T18-20). 

(d) It was submitted that s93(9) of the Act did not add anything to s84A(1)(b) of the Act.  Mr Schapper submitted 
that even without s93(9) of the Act, s84A(1)(b), to be given effect to, would have to include an implied power 
for the Commission to give the direction mentioned in the paragraph.  (T20). 

(e) For the proceedings to be prosecuted, the continuing existence of the direction must always underlie the 
proceedings in order for them to be valid.  It was submitted that if this was so then it must necessarily be the 
case that the direction could be revoked because otherwise the Registrar must necessarily prosecute the 
proceedings to a conclusion, which was inconsistent with the nature of s84A, given that it is simply talking 
about who can bring proceedings.  (T23).   

(f) It was then submitted that if the Commission purports to withdraw a direction but cannot do so because of a 
lack of power, the Registrar was then in the position of having to prosecute proceedings when he knows that the 
actuating force for the commencement of the proceedings has said “don’t do it”.  It was questioned rhetorically 
“how is he to amicably resolve the matter to which the application relates … when he’s really only in a 
representative capacity when the Commission itself can hardly be an applicant.  The Registrar is there at 
direction, almost an agency type relationship and the principal, being the Commissioner doesn’t want [him] to 
be there …”.  (T23). 

(g) It was generally submitted that there was nothing in the Act which was inconsistent with the notion that the 
power to direct also contains a power to revoke whether it be by the application of s48 of the IAWA or 
independently of that Act simply by implication arising out of the nature of s84A itself, being about the 
commencement of proceedings. 

(h) The enforcement of an order under s44 “may impact upon and be an element in the conduct of industrial 
relations between the parties”.  It was submitted that “if, at some point, it is apposite to enforce an order, but 
subsequently becomes inapposite to do so, why wouldn’t it be entirely consistent with the nature of the Act, the 
scheme of the Act, to say, well, you can make a direction that you commence proceedings and you can make a 
direction that those proceedings cease or be withdrawn?”  (T24).   

50 Before considering the submissions of the parties, and as a means to partly address them, I will next review authorities in 
addition to those cited by the Registrar. 

51 I will do so in the following groups:- 
(a) Authorities Arising from the Registrar’s Submissions. 
(b) Other High Court and Western Australian Authorities. 
(c) Authorities Cited in Kabourakis. 
(d) Other Federal Court Authorities. 
(e) Other Supreme Court of New South Wales Authorities. 

7. Authorities Arising from the Registrar’s Submissions 
(a) North Australian Aboriginal Legal Aid Service Inc v Bradley and Another in the High Court. 

(i) Although not referred to by Mr Bathurst, there was an unsuccessful appeal to the High Court against the 
decision of the Full Court; North Australian Aboriginal Legal Aid Service Inc v Bradley and Another 
(2004) 218 CLR 146.  The appeal was dismissed unanimously.  Gleeson CJ wrote separate reasons and 
there were joint reasons published by McHugh, Gummow, Kirby, Hayne, Callinan and Heydon JJ.  
Gleeson CJ at paragraph [7] said that s6 of the Magistrates Act (NT) involved a power and a duty and 
was not expressed in terms that were permissive or obligatory.  The Chief Justice said the section 
conferred on the administrator an authority to make a determination in respect of any appointee.  The 
Chief Justice said the administrator was obliged to make at least one determination of the remuneration 
to be paid to a Chief Magistrate.  The Chief Justice then referred to s41 of the Interpretation Act (NT) 
which provided that where an Act confers a power or imposes a duty, the power may be exercised and 
the duty shall be performed from time to time as the occasion requires.  The Chief Justice said the 
administrator was entitled to make further determinations of such remuneration from time to time as the 
occasion requires, and there might be circumstances giving rise to an obligation to do so.  At 
paragraph [11] the Chief Justice said the making of a two year determination did not exhaust either the 
power or the duty of the administrator under s6.  His Honour said the section contemplated 
determinations from time to time as the occasion required.  His Honour said when the two year period 
expired the administrator was obliged to make a fresh determination.  This could have been the same as 
or different from the remuneration fixed for the two year period.  The Chief Justice said it was not 
necessary to decide whether it could have been less.   

(ii) In the joint reasons at paragraph [52], s6 was referred to and it was said it conferred upon a magistrate 
appointed the right to receive certain remuneration and allowances.  Their Honours said the section did 
not in terms repose in the administrator the power or authority to make determinations.  Their Honours 
then said that “consistently with a line of authority in this court, the provision should be construed as 
impliedly conferring on the administrator the statutory authority to make ‘from time to time’ the 
determinations of which s6 speaks.  That power to make determinations necessarily carries a power of 
revocation”.  The footnote following this sentence only cites the authority of In re Davis (1947) 75 CLR 
409.  In my opinion, as set out below, this case does not support a proposition this broad for all 
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administrative decision-makers.  Further, I do not take this observation in the joint reasons to be other 
than fact and legislation specific.  This is because the sentence refers to “the administrator” and “the 
determination”. 

(iii) At paragraph [53] their Honours said the phrase in s6 “from time to time” was to be determined having 
regard to s62A of the Interpretation Act (NT) which required a construction that promotes the purpose 
or object underlying the Act, whether the purpose or object is expressly stated in the Act or not, to a 
construction that does not promote the purpose or object.  Their Honours concluded on this issue at 
paragraph [59] that as the Chief Magistrate had the benefit of the obligations which the legislation 
imposed upon the administrator to make a determination, pursuant to the implied authority reposed in 
him under s6, the Chief Magistrate when appointed had, contrary to the appellant’s submissions, rights 
which were secured. 

(b) In Re Davis 
(i) This involved a report by the Prothonotary to the Supreme Court of New South Wales about a barrister, 

who had prior to his admission by the Supreme Court, been guilty of an offence of breaking and 
entering.  In the report it was said that Mr Davis did not mention the conviction in his application to the 
Barristers Admission Board, and nor was it brought to the attention of the Supreme Court before 
admission.  After receiving the report, the Supreme Court ordered that Mr Davis be disbarred and his 
name removed from the roll of barristers.  Mr Davis then appealed to the High Court.  One of the 
grounds was that having been certified by the Barristers Admission Board as a fit and proper person to 
be admitted to the Bar, and having been admitted by order of the Full Court, the Court had no power to 
disbar Mr Davis and remove his name from the roll of barristers.   

(ii) The argument was rejected and the High Court dismissed Mr Davis’ appeal.  I have considered the 
reasons of the Court and in particular those pages cited in the footnote in North Australian Aboriginal 
Legal Aid Service Inc v Bradley and Another.  The possible revocation of the exercise of an 
administrative power, generally, or from time to time did not really feature in the reasons of the Court.  
Their observations were specific to the facts of the case, the entitlement to revoke an approval of a 
candidate by the Board and the power of disbarring by the Court.  (See for example Starke J at 419, 
Dixon J at 424 and McTiernan J at 427).  Dixon J (Williams J agreeing) at 424 did say the Board’s 
“approval is a judicial or quasi-judicial determination and like every other ex-parte judicial 
determination may be recalled if it has been obtained by misrepresentation, non-disclosure or other 
invalidating means or is based even on misapprehension or error”.  At page 425 his Honour said that 
there was no reason why the Court’s power of disbarring should not be exercised upon a ground that 
was antecedent to the admission of a barrister or the determination of the Board to approve him as a fit 
and proper person.   

(iii) In my opinion the reasons of the High Court in In re Davis do not provide support for the proposition, in 
general terms, that an administrative power may be exercised and then revoked.   

(c) Day v Hunkin (1938) 61 CLR 65 
When asked if the High Court had considered the meaning of a section equivalent to that of s48 of the IAWA, 
Mr Bathurst referred the Full Bench to this authority, which was cited in the Federal Court decision in North 
Australian Aboriginal Legal Aid Service Inc v Bradley.  However as submitted by Mr Bathurst although s37 of 
the Acts Interpretation Act 1915 (SA) (the equivalent to s48) was relied on in submissions, the court did not 
need to consider it for the determination of the appeal.  The only explanation of the section was by Latham CJ at 
73 who said: “Sec. 37 is not directed to anything more than the exclusion of the old rule that prima facie a 
power is exhausted when it has been exercised (Halsbury's Laws of England, 2nd ed., vol. 25, p. 567)”. 

(d) Bhardwaj 
In Bhardwaj, although s33(1) of the Acts Interpretation Act 1901 (Cth) was mentioned in argument, it did not 
feature significantly in the reasoning of the Court.  Bhardwaj involved a situation where the Immigration 
Review Tribunal, after making a decision to reject an application to review a decision declining to grant a 
protection visa, realised that there was procedural unfairness in the making of the decision and then made a 
second decision granting the application.  The Minister contended it was beyond power for the Tribunal to make 
the second decision.  In the High Court, a majority upheld the validity of the second decision on the basis that, 
as the first decision was attended by jurisdictional error (because of the lack of procedural fairness) the Tribunal 
had not in law made a decision on the first occasion and so accordingly, had acted within the power to make the 
“second” decision.  As a matter of law, this was the first decision made.  Accordingly, the Court did not need to 
consider the scope of s33(1) of the Act.  (See for example the reasons of Gaudron and Gummow JJ at [53] and 
Hayne J at [156].) 

8. Other High Court and Western Australian Authorities 
(a) Pfeiffer v Stevens (2001) 209 CLR 57 

(i) The scope of s23(1) of the Acts Interpretation Act 1954 (Q) was considered by the High Court.  This 
section provided that: “If an Act confers a function or power on a person or body, the function maybe 
performed, or the power may be exercised, as occasion requires.”  It is not therefore identical to s48 of 
the IAWA because it does not contain the expression “from time to time”.  Nevertheless, it is a broadly 
similar section and observations made by the members of the High Court about the section and its 
interaction with other legislation are of assistance.  The factual situation was that an interim local law of 
a city council contained a provision that the law would expire 6 months after it commenced or at the end 
of a longer period gazetted by the Minister.  The Minister purported to extend the law twice.  Section 
860 of the Local Government Act 1993 (Q) provided that a local law proposed under that section must 
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include a sunset clause stating the law would expire 6 months after its commencement or at the end of a 
longer period gazetted by a Minister.  A majority of the High Court (Gleeson CJ, McHugh and 
Hayne JJ; Gummow and Kirby JJ dissenting) said s860(2) authorised the Minister to extend the 
operation of an interim local law more than once. 

(ii) At paragraph [25], Gleeson CJ and Hayne J described the purpose of an interpretative provision such a 
s23(1) as being to “permit economy of language”.  Their Honours said that “it means that to employ the 
language of singularity does not indicate an intention to deny plurality.  If an intention exists, it must be 
found elsewhere”.  Their Honours decided that there was no contrary intention in the Local Government 
Act.   

(iii) McHugh J at paragraph [56] said an “intention contrary to the Acts Interpretation Act may appear not 
only from the express terms or necessary implication of a legislative provision but from the general 
character of the legislation itself.”.  His Honour cited authorities supporting this contention including 
the advice of the Privy Council in Blue Metal Industries Ltd v Dilley (1969) 117 CLR 651 at 656 where 
it was said that “in considering whether a contrary intention appears there need be no confinement of 
attention to any one particular section of an Act.  It must be appropriate to consider the section in its 
setting in the legislation and furthermore to consider the substance and tenor of the legislation as a 
whole”.  Additionally, McHugh J quoted from page 658 of Blue Metal Industries where it was said that: 
“The Interpretation Act is a drafting convenience.  It is not to be expected that it would be used so as to 
change the character of legislation”.  At [59], McHugh J concluded that to read the Act as giving the 
Minister the power to extend the sunset period more than once did not change the character of the 
legislation.  His Honour said that any extension must be made in accordance with and for the purposes 
of the Act, but that giving the Minister the power to make two or more extensions promoted the 
rationale of the implied power of extension. 

(iv) Although Gummow and Kirby JJ dissented, their Honours both made observations about s23 which are 
of relevance and not in my opinion undermined by the contrary conclusion of the majority.  Gummow J 
at [79] said that to “determine the applicability of s23(1), it is necessary first to identify the content of 
the power in question.  The provision by which the power is conferred may be so drawn as to contain its 
own temporal dimension which limits the occasions for the exercise of the power.  Section 23(1) of the 
Interpretation Act can have no operation with respect to a power, the exercise of which is thus 
constrained”.  Kirby J at [124] followed a similar approach.  With respect to the issue of a contrary 
purpose, his Honour, like McHugh J and citing Blue Metal Industries said the rule of construction 
contained in s23(1) of the Acts Interpretation Act cannot “change the purport or character of the 
legislation”. 

(b) In Re Her Honour Warden Richardson SM; Ex Parte Precious Metals Australia Ltd [2006] WASC 192 
(i) In this decision, s48 of the IAWA was referred to by Blaxell J.  There was an application for an order 

nisi for prerogative relief against a decision made by the warden of the Meekatharra Warden’s Court.  
The warden, having ruled certain objections were invalid, refused applications by the potential objector 
for extensions of the time limits set by the warden within which to object.  Blaxell J had to consider 
whether there was an arguable case in support of the order nisi.  The applicant for the order nisi 
contended s48 of the IAWA enabled the warden hearing an application for an exemption to extend the 
time for lodgement of objections.   

(ii) At paragraph [39] Blaxell J set out the section and then said:- 
“This provision is designed to overcome the functus officio 
rule, namely that a person exercising a statutory power 
exhausts that power once it is exercised for the first time. 
In this regard, Gummow J in Minister for Immigration 
and Ethnic Affairs v Kurtovic (1990) 21 FCR 193, 211, 
noted that: 

"There was 'an inconvenient common law doctrine 
of somewhat uncertain extent to the effect that a 
power conferred by statute was exhausted by its 
first exercise': Halsbury's Laws of England (1st 
ed), Vol 27, p 131. However, s 33(1) of the Acts 
Interpretation Act 1901 (Cth) (which was 
modelled upon s 32(1) of the Interpretation Act 
1889 (UK)) provides that where an Act confers a 
power or imposes a duty, then unless the contrary 
intention appears, the power may be exercised and 
the duty shall be performed 'from time to time as 
occasion requires'. But in any given case, a 
discretionary power reposed by statute in the 
decision maker may, upon a proper construction, 
be of such a character that it is not exercisable 
from time to time and it will be spent by the taking 
of the steps or the making of the statements or 
representations in question, treating them as a 
substantive exercise of the power. The result is 
that when the decision maker attempts to resile 
from his earlier position, he is prevented from 

http://www.austlii.edu.au/au/legis/cth/consol_act/aia1901230/
http://www.austlii.edu.au/au/legis/cth/consol_act/aia1901230/
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doing so not from any doctrine of estoppel, but 
because his power to do so is spent and the 
proposed second decision would be ultra vires. 
The matter is one of interpretation of the statute 
conferring the particular power in issue." 

(iii) Blaxell J then said that the relevant regulations required examination to see if they indicated any 
intention that the warden’s power to fix a time for lodgement of objections should be exercised once 
only.  At [42] his Honour concluded that it was arguable that s48 of the IAWA applied.  This was one of 
the reasons for granting the order nisi.  The quotation of the passage in the reasons of Gummow J in 
Kurtovic has significance and so Kurtovic and other federal court authorities will be considered later. 

9. Authorities cited in Kabourakis 
(a) I have already set out these authorities and observed that Nettle JA in Kabourakis did not consider what those 

authorities may have had to say about the contents of a section corresponding to s48 of the IAWA.  I have 
therefore considered the decisions cited for this purpose.   

(b) There are no relevant observations in Re 56 Denton Road. 
(c) Export Development Grants Board involved a determination of the amount of the respondent’s incentive grant 

entitlement for 1978/1979.  When calculating the respondent’s entitlement for the 1980/1981 year, the Board, 
believing that the total of the earlier grant had been paid in error, reassessed the grant for the 1978/1979 year 
and reduced the respondent’s grant.  It then deducted the overpayment of the grant from the respondent’s 
entitlement for 1980/1981.  It was held by the Full Federal Court that what the Board purported to do was 
beyond power.  The Full Court in their reasons at page 278 referred to s33(1) of the Acts Interpretation Act 
1901 (Cth).  Their Honours held however that the “structure of the Act” was inconsistent with the existence of a 
general power to reassess and therefore “a contrary intention appears in the Act”. 

(d) Firearm Distributors involved s23 of the Acts Interpretation Act 1954 (Q) and s4 of the same Act which 
contained the relevant “contrary intention” section.  It was a decision of Chesterman J of the Supreme Court of 
Queensland.  The context was that the plaintiff had carried on the business of selling firearms and associated 
products on a wholesale basis.  It resolved to stop trading following restrictions on the type of firearm that could 
be sold to the public.  These restrictions followed the murders in Port Arthur, Tasmania.  The Australasian 
Police Ministers’ Council decided that compensation should be payable to firearm dealers who suffered loss of 
business by reason of the restrictions.  Amendments were made to the Weapons Act (Q) to permit compensation 
in accordance with regulations.  An issue for consideration by the Court was whether a decision made by an 
official, who determined the amount of compensation, was unlawful because the same decision-maker had 
previously determined the amount of compensation to be a higher sum.  It was submitted that the officer was 
functus officio after the first determination.  Chesterman J quoted from the reasons of Gummow J in Kurtovic at 
page 211.  At paragraph [33] Chesterman J said that the cases established “that where the power conferred by 
statute is to make a decision with respect to the award of financial recompense in specified circumstances the 
power is exercisable only once.  The subject matter of the decision does not permit successive exercises of the 
power”.  His Honour said that in such circumstances the statute conferring the power contained an “intention 
inimical to the operation” of s23(1) of the Interpretation Act.  His Honour cited and discussed a number of 
authorities included Re 56 Denton Road and Export Development Grants Board.  At paragraph [41], 
Chesterman J said a power of reconsideration or revocation was inconsistent with the requirement of the 
Weapons Act that a decision be made awarding a finite sum as compensation for loss.  His Honour said the 
process required finality.   

(e) Firearm Distributors was cited with approval by Moynihan J in Ping v Medical Board of Queensland [2004] 
1 Qd R 282.  His Honour held that s164(1) of the Health Practitioners (Professional Standards) Act 1999 (Q) 
required the Medical Board to decide or elect to conduct disciplinary proceedings against a registrant by way of 
correspondence or by hearing but did not empower it to abandon a chosen course of action.  Proceeding by way 
of correspondence or hearing were both authorised courses of action for the Board.  A resolution by the Board 
was made to proceed by way of correspondence and this was conveyed by letter to the applicant, the 
complainant and the Health Rights Commission.  About two months later the Board purported to rescind the 
resolution to conduct the disciplinary proceedings by way of correspondence and proceed by way of hearing.  
Moynihan J cited Firearm Distributors and said the decision there reached “was because of the construction of 
the primary legislation that the judge gave effect to”.  Moynihan J then said that a “similar situation arises 
here”.  Moynihan J held the Board could not lawfully change its mind because having chosen one course it 
could not abandon it. 

(f) The final authority cited by Nettle JA in paragraph [84] of Kabourakis is Walter Construction Group.  The case 
involved s48 of the Interpretation Act 1987 (NSW), which provided that where an Act or instrument conferred 
or imposed a function on any person or body “the function may be exercised (or, in the case of a duty, shall be 
performed) from time to time as occasion requires”.  At paragraph [40] Grove J said that he did not “construe 
that provision as vesting a power to make and unmake decisions infinitely”.  His Honour said that “if power 
does not stretch to infinity, there must be in the circumstances of a particular case and ‘as occasion requires’ a 
terminus”.  On the facts of the case, his Honour said that the terminus was reached by a particular 
communication by the relevant body.  There was an unsuccessful appeal against the decision of Grove J in 
Walter Construction Group v Fair Trading Administration Corporation [2005] NSWCA 65.  Apart from setting 
out what Grove J decided about s48, there was no discussion of the issue by the Court of Appeal. 

10. Other Federal Court Authorities 
(a) There has already been reference to and a quotation from Kurtovic above.  There the Full Federal Court 

concluded that the power of the Minister to order deportation under the then s12 of the Migration Act 1958 
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(Cth) was not spent once used but exercisable from time to time whether or not there had been a change in the 
relevant facts.  Each member of the Court wrote separate reasons.  The reasons of Neaves J do not address s33 
of the Acts Interpretation Act.  Ryan J at page 201 agreed with the conclusion and reasons of Gummow J on the 
issue.  Set out above was a quotation from the reasons of Gummow J at page 211.  At page 218 his Honour said 
there was nothing in the Migration Act which suggested an intention contrary to the presumption embodied in 
s33(1) of the Acts Interpretation Act 1901 (Cth).  His Honour therefore said that “the power to make a 
deportation order is exercisable from time to time, so as to revoke or revive a deportation order previously 
made, whether on the same facts as before or otherwise.”  His Honour concluded therefore the Minister had not 
been functus officio.   

(b) (i) A somewhat different approach was taken by Branson J in Dutton v Republic of South Africa (1999) 
162 ALR 625.  This involved extradition proceedings.  After being detained for possible extradition, a 
magistrate determined the applicant was not eligible for surrender to South Africa and ordered his 
release.  This was based upon the terms of the Extradition (Republic of South Africa) Regulations.  After 
amendment to the regulations the South African High Commission again made a request for the 
applicant’s extradition.  Accordingly, a second notice under s16 of the Extradition Act 1988 (Cth) was 
issued because of the request and the applicant was again arrested.  Various proceedings were 
commenced in relation to the possible extradition of the applicant.  The proceedings before Branson J 
involved motions moved by the respondent for the dismissal of proceedings commenced by the 
applicant.   

(ii) At paragraph [28] Branson J quoted from the Full Court decision of Harris v Attorney General (Cth) 
(1994) 52 FCR 386 at 389 which explained the stages in extradition proceedings under the Extradition 
Act.  Presently relevant is that the commencement of proceedings was by the issue of a provisional 
warrant or by the giving of a notice under s16(1) of the Extradition Act.  The next stage was the remand 
of the person.  The third stage was the determination by a magistrate of eligibility for surrender and the 
fourth stage was executive determination that the person was to be surrendered.  Accordingly, after 
arrest, the person was required to be taken before a magistrate and remanded in custody or on bail for 
such period as was necessary for eligibility proceedings to be taken under s19 of the Extradition Act.   

(iii) Branson J said in paragraph [30] that the Attorney General giving a notice under s16(1) was one of the 
circumstances necessary to enliven the obligation of a magistrate to conduct an extradition proceeding 
under s19(1) of the Extradition Act.  Her Honour noted that s19(1) referred to the fact of the Attorney 
General having given a notice and not to the fact there had been in existence a s16(1) notice which had 
not been withdrawn.   

(iv) At paragraph [31] Branson J said the statutory scheme did not expressly provide for the withdrawal of 
s16(1) notice.  Her Honour said it was reasonable to conclude that this was because the magistrate to 
whom an application was made under s19(1c) and the extradition country had obligations and rights 
under s19, which were dependent upon the giving of a notice under s16(1).  Her Honour expressed the 
opinion that a notice under s16 of the Act, once issued, could not be withdrawn.   

(v) At paragraph [32] her Honour said the applicant had placed reliance on s33(1) of the Acts Interpretation 
Act 1901 (Cth).  Significantly then her Honour said that s33(1) “does not refer to the withdrawal or 
cancellation of the exercise of a power.  If it did, I would conclude that [the] Act discloses a contrary 
intention so far as the power conferred by s16(1) is concerned”.  Her Honour then contrasted s33(3) on 
the Acts Interpretation Act which does include, but only in relation to instruments of a legislative 
character, a reference to a power to “repeal, rescind [and] revoke”.  Her Honour said that this had no 
application to the notice because it was not an instrument of a legislative character.   

(c) Clarke v Vanstone (2004) 211 ALR 412 involved the exercise of powers of suspension from office for 
misbehaviour of the applicant by the respondent Minister pursuant to s40(1) of the Aboriginal and Torres Strait 
Islander Commission Act 1989 (Cth) (ATSICA).  A first decision was made to give notice to the applicant that 
the Minister was considering suspending him from office as a Commissioner.  A second decision was then 
made to suspend him from office for misbehaviour.  Gray J held s33(1) of the Acts Interpretation Act enabled 
the respondent to make a new suspension decision in place of the original decision.  At paragraph [59] his 
Honour having referred to s33(1) said that there were two questions.  The first was does a contrary intention 
appear?  The second was does the occasion require the exercise of the power when there has already been an 
exercise of it?  His Honour quoted from the reasons of Gummow J in Kurtovic.  Gray J then said there was 
nothing on the face of s40 of the relevant Act that suggested the powers granted by it were exercisable only on a 
once at a time basis.  His Honour said the powers were not inherently incapable of exercise on more than one 
occasion even though the events which brought about an earlier exercise were still in progress.  (There was a 
pending appeal against a conviction that led to the first decision).  His Honour said the scheme of the section 
was that multiple exercises may be at least desirable if not necessary.  His Honour concluded at paragraph [62] 
that s40 of the ATSICA did not exhibit a contrary intention such as to oust s33(1). 

(d) (i) Section 33(1) was also at the forefront of consideration in the Full Court decision of Minister for 
Immigration and Multicultural and Indigenous Affairs v Watson (2005) 145 FCR 542.  The issue was 
whether the Minister had the power to revoke her own decision to cancel a visa pursuant to s501(2) of 
the Migration Act 1958 (Cth).  There was no express power in the legislation and the Court had to 
consider whether the legislation contained an implied power.  It was held by the Full Court that there 
was a legislative intention that the power in s501 could be exercised only once.  There was accordingly 
no power to revoke a decision made by the Minister.  Each member of the Full Court, Dowsett, Hely 
and Lander JJ wrote separate reasons for decision.   

(ii) Dowsett J at paragraph [2] referred to the lack of any express power to revoke the cancellation and said 
that the only source of such a power could be s33(1) of the Acts Interpretation Act.  His Honour referred 
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to the “pervasive effect” of the section and quoted from Kurtovic per Gummow J at 211 and Pfeiffer v 
Stevens per Gleeson CJ and Hayne J at [25].  His Honour said at paragraph [4] that all statutes 
conferring powers and obligations must be construed in the context created by the existence of s33(1); 
and also that it may be excluded expressly or by implication.  Dowsett J concluded that a broad 
consideration of the Migration Act persuaded him that there was an intention to exclude the operation of 
s33(1) of the Acts Interpretation Act.   

(iii) Hely J at paragraph [18] referred to two questions which arose.  The first was whether s33(1) (assuming 
it applied) operated so as to effectively empower the Minister to revoke a visa other than as 
contemplated in s501C(4) of the Migration Act.  The second was whether the Migration Act disclosed a 
contrary intention.  In relation to the first issue his Honour at paragraph [19] referred to the observations 
by Branson J in Dutton that s33(1) does not refer to the withdrawal or cancellation of the exercise of a 
power.  His Honour then said that a broader view of the operation of s33(1) appeared to have been 
adopted by Gummow J in Kurtovic and in the majority of the Full Federal Court in Minister for 
Immigration and Multicultural Affairs v Bhardwaj  (2000) 99 FCR 251; although Hely J noted the High 
Court decided Bhardwaj without reliance upon s33.  Hely J then referred to the facts and decision in 
Kurtovic.  Hely J at paragraph [22] said the reference by Gummow J to a power to make a second 
deportation order “so as to revoke or revive” a deportation order were obiter observations as in Kurtovic 
there was not a second exercise of the s12 power which revoked the first.   

(iv) At paragraph [23] Hely J said s33(1) did not have the effect that once there is a valid exercise of the 
power to cancel a visa under s501(2), the visa can be effectively restored to the former holder by a 
second exercise of that power.  His Honour said that whilst the Minister had a discretion about whether 
or not to exercise the power, the power in question was simply a power to cancel a visa which, if validly 
exercised, results in the former holder acquiring the status of an unlawful non citizen.  His Honour said 
there was no occasion for the re-exercise of the power once it had been validly exercised.  At 
paragraph [24] his Honour said that if s33(1) did have that effect he would conclude the Migration Act 
disclosed a contrary intention to the re-exercise of the power to cancel.  This was because there were 
specific and confined powers of revocation of a decision to cancel a visa under s501(3) or s501A(3), 
given to the Minister under s501C(4).   

(v) Lander J referred to s33(1) in paragraph [46] and at paragraph [50] said the question was one of 
statutory construction but the answer was not easy.  His Honour then reviewed the relevant legislation.  
At paragraph [117] his Honour returned to consider s33 and said it did not “widen the power given by 
s501 of the Act or allow it to be exercised more often than the purpose of that section permits”.  His 
Honour then referred to s33(1) having no application if a contrary intention appeared and said, relying 
upon paragraphs of the reasons in Pfeiffer v Stevens, that the contrary intention may appear not only in 
the particular legislative provision which creates the power but also the Act as a whole.  At paragraph 
[120] his Honour said that if “on a construction of the Act it would appear that once the power is 
exercised the power is spent, then it must be said that the Act evinces a contrary intention”.   

(vi) His Honour then considered other authorities including Kurtovic, Sloane v Minister for Immigration, 
Local Government and Ethnic Affairs (1992) 37 FCR 429 (in which Lander J said s33 did not appear to 
have been drawn to the attention of the judge), Burgess v Minister for Immigration and Multicultural 
Affairs (2000) 101 FCR 58 and VQAR v Minister for Immigration and Multicultural and Indigenous 
Affairs [2003] FCA 900.  Lander J concluded at paragraph [138] that the relevant sections of the 
Migration Act indicated a contrary intention to the proposition that the power may be exercised from 
time to time as the occasion requires.  His Honour said the scheme of the relevant sections showed the 
intention was that the power given should be exercised only once.  

(vii) An application for special leave to appeal to the High Court against the decision of the Full Court in 
Watson was refused on 10 March 2006 (Watson v MIMIA [2006] HCA Trans 138).  The hearing took 
place before Gummow, Kirby and Crennan JJ.  After, a hearing which lasted about 30 minutes, 
(consistently with the relevant practice direction), their Honours adjourned and upon resuming about 10 
minutes later, Gummow J announced that a majority of the Court refused special leave.  His Honour 
said having regard to matters including “the decision of the Full Court on the issue of contrary intention, 
this is not an appropriate occasion for this Court to consider questions of principle respecting 
section 501(2) of the Migration Act 1958 (Cth) and section 33 of the Acts Interpretation Act 1901 
(Cth)”.   

11. Other Supreme Court of New South Wales Authorities 
(a) There is only one other authority from New South Wales which I will refer to.  This is Allianz Australia 

Insurance Ltd v Crazzi [2006] NSWSC 1090.  The applicant sought prerogative relief with respect to a 
certificate issued in favour of Mr Crazzi by a Mr Flynn in his capacity as an assessor for the Motor Accidents 
Authority of New South Wales, under s94 of the Motor Accident Compensation Act 1999 (the MACA).  It was 
submitted the certificate was invalid and ought to be set aside.  The assessor issued a first certificate which did 
not deal with a claim for interest.  The assessor then purported to issue a second certificate after determining the 
interest claim on the basis that the assessor accepted he had fallen into jurisdictional error.  Johnson J at 
paragraph [118] ff considered s48 of the Interpretation Act 1987 (NSW).  At [122] ff Johnson J said he was 
satisfied that s48 had no application to allow an assessor to revisit the issue of a certificate and statement of 
reasons under the MACA.  His Honour said the power was to be exercised only once by the assessor.  In the 
next paragraph Johnson J referred to an administrative decision involving a jurisdictional error, citing Bhardwaj 
(HC) and other authorities, and said that the unavailability of s48 of the Interpretation Act did not stand in the 
way of an assessor, after jurisdictional error, performing their statutory functions under the relevant Act.  His 
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Honour then went on to consider that issue.  I will later distill from the authorities the principles which I think 
emerge.   

12. Consideration of the Respondent’s Submissions 
52 I will now consider the submissions of the respondent at the hearing which I have earlier summarised.   
53 In paragraph [38] above I quoted the first submission made by Mr Schapper.  In my opinion it was a misstatement to refer to 

the issue as being whether the Registrar had power to discontinue the application.  The Registrar chose to make an application 
for leave to discontinue the application on the basis of the revocation of the direction.  As confirmed by Mr Bathurst in his 
submissions referred to above, the Registrar wished to proceed with the substantive application, if there was no power for the 
Commissioner to revoke the direction. 

54 I accept the submissions of Mr Schapper as summarised in paragraph [49](b) and (d). 
55 As for the submission referred to in [49](c), in my opinion Mr Schapper blurred the issue of a power to revoke a direction with 

the carrying on by the Registrar of the proceedings initiated because of the direction.  The issue before the Full Bench was 
whether the Commissioner had the power to revoke.  This was the issue because of the basis upon which the Registrar sought 
leave to discontinue the application.  In my opinion the Registrar, who has the carriage of the enforcement application, is 
entitled to make applications to the Full Bench such as to seek leave to discontinue the proceedings.  Ordinarily, such a 
decision would not be “reviewable”.  But that is not this case.  In this case the applicant seeks leave to discontinue 
fundamentally on the basis that the direction was revoked and that there was a lawful power to revoke.  The issue is whether 
this power exists as a matter of law. 

56 To suggest therefore that both parties do not wish to proceed is an over simplification of the position of the Registrar.  As set 
out earlier, the Registrar only wishes to not proceed if the Commission, as a matter of law, had the power to revoke the 
direction.  The Registrar’s desire not to proceed with the application cannot therefore be divorced from the issue of the power 
to legally revoke the direction.  Accordingly, the Registrar submitted that if the application for leave to discontinue was not 
granted, on the basis of the revocation, he would not simply lead no evidence so that the application would be dismissed on 
that basis.   

57 I also do not accept the submission summarised in paragraph [49](e).  Once a direction has issued, the Registrar is to 
commence proceedings.  Once those proceedings are commenced, the direction having already been made, the proceedings can 
continue without a “continuing direction”.  The concept of a “continuing direction” is not present in s84A.  The fact that there 
needs to be a direction for the proceedings to be instituted does not of itself imply that there is a power to revoke.   

58 I do not accept the submission summarised in paragraph [49](f).  I do not accept that the Registrar is acting as the agent of the 
Commission or a Commissioner in instituting enforcement proceedings.  Once having received the direction, the Registrar as 
applicant exercises their own discretion in the running of the application.   

59 My consideration of the submissions summarised in paragraph [49](g) and (h) will be covered in my analysis of the 
submissions of the Registrar. 

60 To enable this to properly occur I need to analyse the nature of the power to direct a Registrar to commence enforcement 
proceedings. 

13. The Nature of the Power to Direct and the Purpose of a Direction 
61 The powers of the Commission under the Act are both of an administrative and judicial character.  (See Helm v Hansley 

Holdings Pty Ltd (In liq) (1999) 118 IR 126).  In my opinion the decision as to whether or not to issue a direction under 
s84A(1)(b) or s93(9) of the Act is a discretionary administrative decision.  So, too, in my opinion, is the action of a 
Commissioner in giving a direction to the Registrar.  Both counsel accepted this. 

62 There are limits to the exercise of these powers, like all administrative powers.  In Judicial Review of Administrative Action, 
Aronson and Others, Law Book Company, 3rd Edition, 2004, the authors state at pages 85/86 that the concept of judicial review 
“…assumes that all public power has its limits … One of administrative law’s mantras is that there is no such thing as an 
unfettered power …   They cannot lawfully be exercised for personal gain or motive, or irrationally, or for purposes which 
exceed the reasons for their conferral”.  In the footnote at the end of the last sentence there are a number of authorities cited 
including Hot Holdings Pty Ltd v Creasy (1996) 185 CLR 149 per Brennan CJ, Gaudron and Gummow JJ at 171; Goldie v 
Commonwealth [2002] FCA 261 per French J at [45]; Gerlach v Clifton Bricks Pty Ltd (2002) 188 ALR 353 at [69]-[70] per 
Kirby J and Hot Holdings Pty Ltd v Creasy (2002) 210 CLR 438 per Kirby J at 468 and 481.  In the present context the 
reference to the purpose for the conferral of the power is relevant.   

63 Kitto J in R v Anderson; ex parte Ipec-Air Pty Ltd (1965) 113 CLR 177 at 189 said:- 
“It is a general principle of law, applied many times in this Court and not 
questioned by anyone in the present case, that a discretion allowed by statute 
to the holder of an office is intended to be exercised according to the rules of 
reason and justice, not according to private opinion; according to law, and 
not humour, and within those limits within which an honest man, competent to 
discharge the duties of his office, ought to confine himself: Sharp v Wakefield 
[1891] AC 173, at p 179….  A case for the granting of mandamus on this 
principle exists where the officer has taken into account matters "absolutely 
apart from the matters which by law ought to be taken into consideration": 
Reg v  Cotham [1898] 1 QB 802, at p 806; Randall v Northcote Corporation 
(1910) 11 CLR 100, at pp 109, 110, or has acted for a purpose other than that 
for which the discretion exists: Water Conservation and Irrigation 
Commission v Browning (1947) 74 CLR 492, at pp 496, 498, 499, 500, 504, 
or has accepted another's direction as to the way in which the discretion 
should be exercised: R v Stepney Corporation [1902] 1 KB 317; Simms Motor 
Units Ltd v Minister of Labour and National Service [1946] 2 All ER 201, cf 
Evans v Donaldson (1909) 9 CLR 140 .”  (Emphasis added) 
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64 Similarly, Mason J in FAI Insurances Ltd v Winneke and Others (1982) 151 CLR 342 at 368 said:- 
“The general rule is that the extent of the discretionary power is to be 
ascertained by reference to the scope and purpose of the statutory enactment.” 

65 The same doctrine applies in England and Canada.  With respect to the position in England, regard may be had to the texts of 
de Smith, Woolf and Jowell, Judicial Review of Administrative Action, Fifth Edition, 1995 at page 336 and Wade and Forsyth, 
Administrative Law, Ninth Edition, 2004 at page 354ff and the cases there cited.    

66 The position in Canada was explained by its Supreme Court in Minister of Labour for Ontario v CUPE (2003) 226 DLR (4th) 
193.  In my opinion this authority is of assistance.  The appeal involved the power of the relevant Minister to make 
appointments of arbitrators as part of a tripartite board to resolve disputes about the negotiation of collective agreements. 

67 Binnie J (for the majority) at paragraph [49] said the “Minister, as a matter of law, was required to exercise his power of 
appointment in a manner consistent with the purpose and objects of the statute that conferred the power”.  At paragraph [91] 
Binnie J said the “Minister does not claim an absolute and untrammelled discretion.  He recognizes, as Rand J. stated more 
than 40 years ago in Roncarelli v. Duplessis [1959] S.C.R. 121 (S.C.C.) at p. 140, 16 DLR (2nd) 689, that ‘there is always a 
perspective within which a statute is intended to operate’”.  At paragraph [94] Binnie J said “perspective” was another way of 
describing the policy and objects of the statute.  On this issue Binnie J concluded at paragraph [112] that “the legislature 
intended to give the Minister broad but not unlimited scope within which to make appointments in furtherance of [the relevant 
Act’s] object and purposes”. 

68 Also, when making administrative decisions, to comply with the law, decision-makers must not either fail to take into account 
a relevant consideration or take into account an irrelevant consideration.  (See for example Australian Conservation 
Foundation v Forestry Commission (1988) 79 ALR 685 at 693; Re City of Joondalup; Ex Parte Mullaloo Progress Association 
Inc [2003] WASCA 293). 

69 The Act does not expressly set out the considerations which ought to guide a Commissioner in deciding whether or not to issue 
a direction.  This is not at all unusual for a statutorily conferred administrative power.  (See Minister for Aboriginal Affairs and 
Another v Peko-Wallsend Ltd and Others (1986) 162 CLR 24 per Mason J at 39-40).  As explained by his Honour, if the 
relevant factors “are not expressly stated, they must be determined by implication from the subject matter, scope and purpose 
of the Act”.  (Pages 39-40).  It is presently unnecessary to consider what might be all of the relevant considerations for a 
Commissioner in deciding whether or not to issue a direction.  

70 However both counsel supported their submissions in part by reference to a suggested link between the power to issue a 
direction and the Commission’s resolution of industrial matters.  In my opinion the Commission’s role in attempting to resolve 
industrial disputes and in issuing an enforcement direction are separate.  In the first instance the Commission is acting as a 
conciliator or arbitrator.  In the latter the Commission is acting as the procedural catalyst for the taking of enforcement action 
by the Registrar.   

71 The role of the Commission within s84A and s93(9) establishes and maintains this distinction.  Section 84A(1)(b) and s93(9) 
only give the Commission an involvement in the taking of one type of enforcement action of all of those specified in s84A.  
The role of the Commission is limited to that of the giving of the direction.  The direction is to the Registrar.  
Section 84A(1)(b) says the Registrar “may make application” for enforcement.  Although s56 of the IAWA provides that 
usually the use of “may” in a written law imports a discretion, in this instance, in accordance with s3 of the IAWA, the context 
necessitates the construction that the Registrar has a duty rather than a discretion.  The use of “may” is facultative – providing 
permission to take enforcement action, but involving a duty to do so where directed.  The submissions of both counsel 
proceeded on the basis that the Registrar did not have a discretion not to commence proceedings following the issuing of a 
direction by the Commission.   

72 This is reinforced by s93(9) which provides for the issuing of the direction to the Registrar to make the application, but not the 
manner in which the application should be made; which is covered by s84A(1)(b).  The use of the word “direction” 
contemplates, in the context, that the Registrar will do as directed.   

73 Once the Commission issues the direction however it is the Registrar who commences the application and is thereafter the 
applicant.  There is nothing in the Act which suggests the Commissioner who has issued the direction has any ongoing role in 
the enforcement action once commenced.   

74 The separation of the conciliatory/arbitral and enforcement roles of the Commission is also made manifest by their contextual 
separation in the Act.  The relevant power to direct is contained in Part III dealing with enforcements and Part V dealing with 
the appointment and duties of the Registrar and other officers of the Commission.  The Commission’s conciliatory and arbitral 
powers are contained in Part II.  Under s84A(1)(b) the only orders (etc) about which the Commission may direct the Registrar 
are those issued under s44(3), s32 and s44.  Section 44(3) is the requirement for a person summonsed to attend for a 
conference under s44(1).  Section 32 is part of Division 2 of Part II, the “General jurisdiction and powers of the Commission”.  
Section 44 is within Division 2C of the Act, the “Holding of compulsory conferences”.   

75 The orders made under s32 are for the purposes specified in the section, being primarily to assist the parties to resolve an 
industrial matter by conciliation or arbitration (see ss32(2), (3), (4), (8)(a)(ii)) or to prevent the deterioration of industrial 
relations pending resolution by either of these methods (s32(8)(a)(i)).  Orders made under s44 are for substantially similar 
purposes.  (See in particular ss44(5a), (6)(ba), (6)(bb)(ii), (8), (9) and (12d)).   

76 In my opinion the choice of the Commission as being the catalyst for enforcement action under these sections is significant.  
The Commission is well placed to assess, in the context of the industrial matter before it, whether enforcement action should 
commence for an alleged breach.  Once the direction is issued and acted upon however the Commission’s role in enforcement 
ends.  The terms of the direction issued by the Commission in this matter illustrates this.  The action commenced by the 
Registrar is juridical and litigious and is qualitatively different and distinct from any conciliatory or arbitral functions of the 
Commission.   

77 The scheme of the Act is clearly that orders made by Commissioners are required to be observed.  This is of course a very 
obvious point.  The authority of the Commission would be undermined if parties could simply flout the orders made by it.  As 
a court of record (s12 of the Act) the Commission would be toothless.  There would in such circumstances be little point in the 
Commission having the powers it does to make orders, hear and decide applications, arbitrate disputes or make awards.  
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Moreover it would be futile for parties to seek to make use of the Commission’s arbitral and albeit perhaps to a lesser extent 
conciliatory powers.   

78 In my opinion, the purpose for which a direction may be issued under ss84A(1)(b) or 93(9) of the Act, derived from the objects 
and purposes of the Act, including the object of the making of orders under s32 and s44 and the nature of an enforcement 
application and proceedings, is as follows.  It is to reinforce the seriousness of the compliance with orders made by the 
Commission and to provide a mechanism for the commencement of proceedings so that the Full Bench can decide if there has 
been non compliance and deal with any person or entity who has not so complied; including by way of the penalties set out in 
s84A.   

79 As stated, the Commission must exercise the discretion reposed in it under s84A(1)(b) in accordance with the scope and 
purpose of the power.  In my opinion the discretionary power could not lawfully be exercised by the issuing of a direction 
against a party, to endeavour by such an action, to resolve an industrial dispute or matter before the Commission; in either a 
general or particular way.  That is, a direction is not part of the armoury of the Commission which could be used as a big stick 
or Sword of Damocles, to wave or dangle to try and force the hand of a party to resolve an industrial matter; with the poised 
stick or dangling sword being tossed away, by the revocation of the direction, if the industrial dispute is resolved.  The purpose 
of the issuing of the direction is, as set out above, for the purpose of the commencement of enforcement proceedings.  The use 
of the power for some other purpose, like to put pressure on a party to resolve a dispute would in my opinion be ultra vires.  
(See for example Samrein Pty Ltd v Metropolitan Water Sewerage and Drainage Board (1982) 41 ALR 467). 

80 Even if the industrial dispute, which led to an order and then a direction being made is resolved, there is a public interest in 
ensuring that a commenced enforcement application continues.  This is especially so given that the actions of the party which 
led the Commissioner to exercise their discretion to issue a direction were considered at the time to be sufficient cause for this 
to be done. 

81 This element of public interest is in my opinion relevant to the issue of whether a Commissioner has the power to revoke a 
direction.  As stated in paragraph [47] of the adjournment reasons, in the present matter there was “potential for school 
students, their parents and the public as a whole to be affected by the industrial action which was in turn affected by the orders 
made by Commissioner Harrison of which enforcement is now sought”. 

82 As set out above, the Full Bench has not been provided with a copy of the purported revocation or the reasons for this.  
Significantly it is not suggested that there was any jurisdictional error in issuing the direction.  Moreover as emphasised the 
Registrar’s position is to proceed with the enforcement action if the present application, based on the putative power to revoke, 
is not acceded to.  This implies an ongoing belief by the Registrar that the evidence exists to support the substantive 
application.   

14.  Section 84A(1)(b) and the Relevant Approach to Statutory Construction 
83 Kirby J in a series of his reasons in the High Court has emphasised that “the fidelity of a court is to the statutory language”.  

(This quotation is from R v Barlow (1997) 188 CLR 1 at 43; but see also WACB v Minister for Immigration and Multicultural 
and Indigenous Affairs (2004) 210 ALR 190 at [89], Attorney General (WA) v Marquet (2003) 217 CLR 545 at [145], [146], 
and North Ganalanja Aboriginal Corporation v Queensland (1996) 185 CLR 595 at 652).  In North Ganalanja, Kirby J cited 
the joint reasons of Mason CJ, Wilson and Dawson JJ in Re Bolton and Another; Ex parte Beane (1987) 162 CLR 514 where it 
was stated that the “function of the Court is to give effect to the will of Parliament as expressed in the law”.  Therefore in 
construing both the Act and the IAWA it is the meaning of the relevant words which is the primary reference point.  (See Weiss 
v R (2005) 224 CLR 300, per Gleeson CJ, Gummow, Kirby, Hayne, Callinan and Heydon JJ at [31]).  In particular, the Full 
Bench must not seek to just apply judicial observations about sections like s48 of the IAWA, divorced from a construction of 
the meaning of the words used in the section.  (See Federal Commissioner of Taxation v Citylink Melbourne Limited (2006) 80 
ALJR 1282 at [13]; A-G (Queensland) v AIRC (2002) 213 CLR 485 per Kirby J at [113]; Dinsdale v R (2000) 202 CLR 321 
per Kirby J at [77], [84], Gaudron and Gummow JJ agreeing at [26]). 

84 It is the construction of the section which is required, not simply an application of judicial comments about a similar section. 
15. The Role of the Interpretation Act (WA) 
85 In the earlier discussion of the authorities there has been some mention of the role of interpretation acts. 
86 It is also relevant to refer to Attorney General for the State of Queensland v Australian Industrial Relations Commission (2002) 

213 CLR 485 where Gleeson CJ said at paragraph [8]:- 
“[8] Acts of Parliament are drafted, and are intended to be read and 

understood, in the light of the Acts Interpretation Act.  A particular 
Act, and the Acts Interpretation Act, do not compete for attention, or 
rank in any order of priority.  They work together.  The meaning of the 
particular Act is to be understood in the light of the interpretation 
legislation.  The scheme of that legislation is to state general 
principles that apply unless a contrary intention is manifested in a 
particular Act.” 

87 At paragraph [14] the Chief Justice said the purpose of the Acts Interpretation Act was to resolve not create uncertainties about 
legislative intent.   

88 Kirby J at [131] said with respect to the applicability of a section of the Acts Interpretation Act “unless the contrary intention 
appears”:- 

“That phrase reinforces the duty first to attempt to elucidate the meaning and 
effect of the supervening legislation.  Until that attempt is made, the existence 
or absence of a contrary intention cannot be stated with any certainty.” 

89 It is also necessary to consider with some precision what s48 of the IAWA means.  Without doing so it is not possible to assess 
its interaction with s84A(1)(b) or s93(9) of the Act, or whether there is any contrary intention as referred to in s3 of the IAWA. 
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16. Functus Officio 
90 As set out above, Mr Bathurst submitted s48 of the IAWA displaced the functus officio rule.  This reinforces the points made 

above about statutory interpretation. 
91 In broad terms, “functus officio” has been relevantly defined to mean “having discharged one’s duty … having performed the 

authorised act and being unable to go back to it a second time”.  (Butterworths Australian Legal Dictionary, 1997, page 509).  
Thus expressed, and as stated in the article, Don’t Think Twice? Can Administrative Decision Makers Change Their Mind?, 
Orr and Briese, Number 35, Australian Institute of Administrative Law Forum, December 2002, 11 at page 14, “functus officio 
is a conclusion …”.  Earlier at page 13, the authors state with respect to the concept of functus officio that “in each case it is 
necessary to consider what the powers of the decision maker are in this regard.  This generally requires the application of 
administrative law and statutory interpretation principles”.  (See also Mount Lawley Pty Ltd v Western Australian Planning 
Commission (2004) 29 WAR 273 at [58], which refers to this article). 

17. Section 48 of the IAWA – Distillation From the Authorities 
92 In my opinion the following can be distilled from or guide a consideration of the authorities referred to earlier:- 

(a) The interaction between s48 of the IAWA and the Act both generally and with respect to s84A(1)(b) or s93(9) is 
as described by Gleeson CJ in Attorney General for the State of Queensland v Australian Industrial Relations 
Commission. 

(b) The terms of s48 need to be considered to ascertain if it applies to a given statutory power/duty.  Also s3 of the 
IAWA has the effect that the context of the statute and power/duty in question need to be considered to see if 
there is an intention contrary to the application of s48. 

(c) Both elements of (b) mean that the question of whether a power/duty can be twice exercised is ultimately one of 
statutory construction.  This does not simply involve the application of past judicial observations. 

(d) To determine the applicability of s48 it is necessary to identify the content of the power/duty in question.  It 
could, for example, contain its own temporal dimension which limits the occasion for the exercise of the power.  
The particular power/duty in question must be considered to see if there is a terminus for its exercise (see 
Gummow J in Pfeiffer).   

(e) Section 48 of the IAWA when it applies, allows a duty or power to be exercised more than once.  The deponee 
of the power/duty is therefore not functus officio after a single exercise of the power. 

(f) There is no authority in which it was decided that the exercise of a statutory power may be just revoked without 
replacement by a second exercise of the power.  Comeau’s Sea Foods did not decide this as the statutory power 
had not yet been invoked.  Moreover following Branson J in Dutton, s48 does not in its terms refer to revocation 
of the exercise of a power.  This observation is supported by Hely J in Watson.  The outcome in Watson was 
also, albeit in the context of the particular statutory regime, against an equivalent to s48 authorising mere 
revocation. 

(g) The discussion in Wade is useful as it highlights that an understanding of the nature and effect of the power in 
question leads to the conclusion of whether it may be exercised more than once.  This derives from the statute in 
question and focuses on the role of the decision-maker and the effect of the decision made.  In part this involves 
considering if a second exercise of the power is inimical to that role or effect and/or would offend a requirement 
for finality. 

(h) A contrary intention for the purposes of s3 of the IAWA can be found in the express or implied terms of the 
legislation, or its context or character (see McHugh J in Pfeiffer). 

(i) Where a discretionary power is of such a character that it is not exercisable from time to time, a decision-maker 
who purports to resile from an exercise of the power and make a second decision will be acting ultra vires (see 
Gummow J in Pfeiffer). 

(j) Where however a purported first exercise of a power/duty contains a jurisdictional error it may therefore be 
exercised again, even if ordinarily the power/duty is spent after its first use (see Bhardwaj (HC), Allianz 
Australia and Kabourakis). 

93 In my opinion, the authorities are, generally, reconcilable as:- 
(a) There are circumstances where a second exercise of the power is not beyond the functions given to the deponee 

(eg ABT v Bond, Gorman and North Australian Aboriginal Legal Aid).  Although Gorman was heavily focussed 
on by Mr Bathurst the review of the decision above demonstrates that it was the text and context of the Medical 
Practice Act and the specified powers of the Medical Board which were crucial. 

(b) The nature of some powers, in their statutory context and given the role of the deponee, do not permit a 
subsequent exercise (eg Ping, Walter, Dutton, Kabourakis). 

(c) Where the power involves an assessment of a quantity of money by way of grant or compensation it is generally 
not exercisable a second time, due to finality (eg Export Development Grants Board, Firearm Distributors). 

(d) The exercise of a power which involves or has led to an adjudicated decision may not be re-exercised.  I accept 
therefore Mr Bathurst’s submission that the result in Kabourakis was not surprising. 

(e) The cases do not support the mere revocation of the exercise of a power on its own, without its exercise again 
(eg Dutton, Watson).  I note also that Glass JA in Parkes Rural Distributions Pty Ltd v Glasson at page 336 
referred to a “second certificate issued in lieu of it” not being void. 

94 I also accept, with respect, that there are limits to the usefulness of the reasoning of Nettle JA in Kabourakis.  This is partly 
because his Honour did not consider the role, in the authorities he cited, of the corresponding section to s48 of the IAWA.  
Nevertheless his Honour’s criticism of the applicability of the reasoning in Lawrie v Lees requires consideration. 
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18. Construction of Section 48 of the IAWA 
95 In my opinion there are, with respect, difficulties with the reasoning of Lord Penzance in Lawrie v Lees.  Firstly although his 

Lordship’s comments were said to be applicable to all statutes containing the expression “from time to time”, the particular 
facts, question for the court and statutory context within which the comments were made cannot be overlooked. 

96 Secondly and more significantly, with great respect Lord Penzance conflates the issues of what may be done and when it may 
be done.  “From time to time” relates only to the latter and not the former.   

97 The application of s48 of the IAWA involves the following, having regard to its terms and the effect of s3 of the IAWA:- 
(a) Identification of the power/duty. 
(b) An understanding of how the power/duty is exercised. 
(c) Where there is the absence of an express provision to the contrary and the intent or object of the relevant Act or 

something in the subject or context of that Act are not inconsistent with its application there is: 
(i) Permission for the power to be exercised or the duty performed; 
(ii) From time to time; 
(iii) As occasion requires. 

98 A power/duty may only be exercised from time to time under s48 if the occasion requires it.  This requirement places 
functional limitation on the re-exercise of the power/duty.  There cannot be another exercise of the power unless there is an 
“occasion” which requires it.  What will constitute such an occasion will again depend on the nature of the power/duty and the 
factual circumstances. 

99 In its terms, s48 refers only to the exercise of a power from time to time, not the revocation of an exercise of a power.  The 
inclusion of a power of mere revocation into s48 involves the importation of a word into the section.  To so import would not 
involve observing the “fidelity” requirement of Kirby J referred to earlier. 

19. Can the Direction be Revoked? 
100 In my opinion, having regard to all of the above, the determination of whether the direction could in law be revoked is 

relatively straightforward. 
101 The power to direct was exercised and the direction issued to the Registrar.  The Registrar commenced the substantive 

application as then required. 
102 As stated earlier, the functions of the Commission and the Registrar, in the enforcement process, are separate and distinct.  

Once a direction is issued, a Commissioner’s role in the enforcement proceedings is at an end.  The Registrar commences the 
action and as applicant then has the carriage of it. 

103 Having regard therefore to the function of the Commission in the enforcement process and the effect of the exercise of the 
power to direct, the Act does not intend for there to be a power for the Commission to revoke a direction, at least after it has 
been acted upon by the Registrar and an application commenced – so that the application must or should then be discontinued 
or dismissed.  The enforcement application by the Registrar is not dependent upon a continuing direction or a direction not 
revoked until the application is heard and determined. 

104 As stated, once the direction is issued, the role of the Commission in the enforcement application is complete.  The power is 
spent and therefore the Commissioner can be said to be functus officio.  The exercise of the power has its own functional and 
temporal terminus.  The Commissioner does not after the direction has been issued remain in the arena of the enforcement 
action either as protagonist or guardian of its continuation. 

105 This conclusion is reinforced because there are other sections of the Act which clearly give the Commission powers to revoke.  
Examples are s25(1)(c) (Chief Commissioner may revoke allocation of an industrial matter); s42C(4) (Commission in Court 
Session may revoke a code of good faith); s80ZH(2) (Chief Commissioner may revoke the reference of an industrial matter to 
a member of the “Australian Commission” where he has requested the President of that Commission to deal with an industrial 
matter); s96(10) and (11) (revocation by the Chief Commissioner or a Commissioner of a direction, determination or order 
made by the Registrar in the exercise of a delegated function); s97VX(4) (Commissioner may revoke instrument setting out 
principles and guidelines to be followed by the Registrar “in determining whether an EEA passes the no disadvantage test”) 
and s97WE(2) (revocation by Commissioner of an order to exempt an EEA from inspection).  These sections, not referred to 
by Mr Bathurst, show that the legislature has given specific attention to the circumstances when administrative actions under 
the Act may be revoked – and this does not include a direction under s84A(1)(b) or s93(9). 

106 This is not to say however that the conclusion I have reached applies to other powers of the Commission under the Act to issue 
directions or make administrative decisions.  As has been emphasised, the question of whether a power once exercised can be 
revoked is dependent upon a consideration of the specific power.  My conclusion does no more than decide that there is no 
power to revoke a direction under s84A(1)(b) or s93(9), after the commencement of the enforcement proceedings which the 
Registrar was directed to take. 

107 Section 48 of the IAWA does not, in my opinion, contrary to the submission of the Registrar, provide authority for the 
revocation of the direction.  Section 48 refers to the exercise of a power or duty.  It is a power which the Full Bench are 
presently considering.  The exercise of the power in question, in s84A(1)(b) or s93(9), is the issuing of a direction.  The 
revocation of a direction is not the exercise of the power and therefore s48 does not permit it to occur from time to time. 

108 In any event, in the terms of s3 of the IAWA, there is something in the context of the Act which is inconsistent with the 
application of s48 to the power to direct.  This is, as referred to earlier, the limited function of the Commission in issuing a 
direction, the separation between the roles of the Commission and the Registrar and the effect of the exercise of the power – to 
cause an application to be commenced and one in which the Commissioner then has no role to play.  To allow the Commission 
a power to revoke would change the character of this statutory regime. 
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109 The foregoing answers the submissions of both counsel.  In my opinion, also, the issues which Mr Bathurst had difficulty in 
providing a clear answer to in his submissions, as identified earlier, demonstrate that there are clear difficulties if the 
Commission had a power to revoke.  These include:- 

(a) Why and to what extent can the changing mind or actions of the Commissioner fetter or control the way the 
Registrar, as applicant, conducts enforcement proceedings? 

(b) What is the effect of a revocation?  Does it mean the action is automatically at an end, or that the Registrar must 
or should apply for the application to be dismissed/discontinued or may do so in his discretion?  If the latter, 
what considerations ought guide him in making this decision? 

(c) How often could a Commissioner change their mind to issue or revoke a direction?  Could a genuinely 
vacillating Commissioner direct and revoke, with respect to the same order and actions of a party, on a daily 
basis?  Would there be an abuse of process if this occurred?  If the power to revoke is constrained by an element 
of reasonableness what are the bounds of reasonableness? 

(d) If a power to revoke exists, at what stage does that power cease?  Mr Bathurst accepted the power did not exist 
after a decision on an enforcement application had been made by the Full Bench but struggled with whether 
there was some earlier terminus.  Mr Bathurst accepted this was a difficult question and one ultimately of 
legislative intent. 

110 In my opinion these difficulties assist in showing that the legislative intent is against a power to revoke a direction after the 
commencement of an enforcement application. 

111 Contrary to some of the submissions, this does not mean the Registrar, after commencing an application, is railroaded so that 
the application must continue to hearing and determination.  The Registrar as applicant, but consistently with his implied 
statutory duty to act with due probity, conducts the application in the manner he sees fit.  In an appropriate case this may, for 
proper reasons, include seeking the application to be dismissed without hearing; or the resolution of the matter at the 
conference envisaged in s84A(4)(b).  The settlement of an industrial matter or the cessation of any industrial activity is no 
doubt a matter which could guide the Registrar in his attitude to the resolution of the matter at a s84A(4)(b) conference.  But 
this is conceptually different from the same considerations grounding a power for the Commission to revoke a direction. 

20. Conclusion 
112 In my opinion the application for leave to discontinue the substantive application should be dismissed.  This is because the 

application was solely based upon acceptance by the Full Bench of the Commissioner having the power to revoke a direction.  
In my respectful opinion the Commissioner had no such power and accordingly the substantive application should, under the 
stewardship of the Registrar as applicant, at least at present continue. 

113 In my opinion it is appropriate to now list the matter for conference pursuant to s84A(4)(b).  In my opinion a minute of 
proposed order should issue that:- 

1. The application for leave to discontinue is dismissed. 
2. The application be listed on a date to be fixed for a conference pursuant to s84A(4)(b) of the Industrial 

Relations Act 1979 (WA). 
BEECH CC: 
114 I have read in advance the Reasons for Decision of his Honour and join with him in his conclusion that there is no power for a 

Commissioner to revoke a direction under sections 84A(1)(b) and 93(9) after the commencement of the enforcement 
proceedings. 

115 I add that even if there was such a power to revoke, it could not undo what had been done by the Registrar in compliance with 
the direction.  Time has moved on.  After the commencement of the enforcement proceedings the Registrar became an 
applicant in his own right to proceedings before the Full Bench under s.84A.  A revocation of the direction is not, and cannot 
be, an implicit direction to the Registrar not to proceed with the prosecution.  Whether or not to proceed is, and remains, 
entirely a matter for the Registrar having regard to all of the circumstances.  I agree with the order proposed. 

SCOTT C: 
116 I have had the benefit of reading the reasons of decision of the Acting President and I agree with those reasons.  However, I 

wish to add some comments. 
117 This case was not one where the parties simply agreed that the issue between them was resolved and the applicant sought leave 

to withdraw.  It is one where the applicant sought leave to withdraw on a particular ground namely “the direction to the 
Applicant under section 84A(1)(b) of the [Act] has been revoked.  The Applicant no longer wishes to proceed with the 
application.  The Respondent consents to the application being discontinued.” 

118 The applicant’s outline of submissions of 19 March 2007 included that if the Full Bench was not of the view that the 
Commissioner had power to revoke the direction, then the Registrar would proceed with the enforcement application.  
Therefore, in those circumstances it was not simply a matter of the parties not wishing to proceed.  The applicant’s desire not 
to proceed was conditional on whether the Full Bench is of the view that there is a power to revoke in these particular 
circumstances.   

119 Had that not been the case, the Commission’s normal role of resolving disputes, finding practical solutions to real problems 
and promoting good will in industry would, in my view, have overtaken the requirement for the Full Bench to enter into an 
examination of the Commission’s powers.  In those circumstances, where there is no such conditional withdrawal, unlike this 
case, then the Full Bench would not need to deal with this issue at all.  Under normal circumstances in matters before this 
Commission, parties are not required to give or to justify their reasons for seeking to discontinue.  However, the applicant 
having indicated that its desire to withdraw was conditional, the Full Bench is required to address the issue and therefore the 
consideration of the Commission’s power to revoke in these particular circumstances was necessary. 
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2007 WAIRC 00515 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE MONDAY, 11 JUNE 2007 
FILE NO/S FBM 1 OF 2007 
CITATION NO. 2007 WAIRC 00515 
 
Decision Application for leave to discontinue dismissed 
Appearances  
Applicant Mr R Bathurst (of Counsel), by leave 
Respondent Mr D Schapper (of Counsel), by leave 
 

Order 

This matter having come on for hearing before the Full Bench on 28 March 2007, and having heard Mr R Bathurst 
(of Counsel), by leave, on behalf of the applicant, and Mr D Schapper (of Counsel), by leave, on behalf of the 
respondent, and reasons for decision having been delivered on 6 June 2007, it is this day, 11 June 2007, ordered that:- 

1. The application for leave to discontinue is dismissed. 

2. The application be listed on a date to be fixed for a conference 
pursuant to s84A(4)(b) of the Industrial Relations Act 1979 (WA). 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 
 

2007 WAIRC 00555 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
FULL BENCH 

CITATION : 2007 WAIRC 00555 

CORAM : THE HONOURABLE M T RITTER, ACTING PRESIDENT 

 COMMISSIONER P E SCOTT 

 COMMISSIONER S WOOD 

HEARD : WEDNESDAY, 28 MARCH 2007  

DELIVERED : TUESDAY, 26 JUNE 2007 

FILE NO. : FBM 1 OF 2007 

BETWEEN : THE REGISTRAR 

Applicant 

AND 

LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

Respondent 
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CatchWords: 

Industrial Law (WA) - Conference listed pursuant to s84A(4)(b) of the Industrial Relations Act 1979 (WA) (as amended) - Letter 
requesting dismissal of action received from applicant's solicitor - Application dismissed 

Legislation: 

Industrial Relations Act 1979 (WA) (as amended), s16, s84A(4)(b) 

Result: 

Application dismissed 

Representation: 

Counsel: 

Applicant :Mr D Matthews (of Counsel), by leave 

Respondent :Mr D Schapper (of Counsel), by leave 

 

Reasons for Decision 

RITTER AP: 

1 This application has a considerable history as recorded in the reasons of the Full Bench on 25 January 2007 ((2007) 87 WAIG 
126) and 6 June 2007 (2007 WAIRC 00502). 

2 After the latter reasons for decision were published the Chief Commissioner acting under s16 of the Industrial Relations Act 
1979 (WA) (“the Act”) altered the constitution of the Full Bench so that Wood C was allocated to be a member of the Full 
Bench in his place. 

3 The application was listed for a conference under s84A(4)(b) of the Act to take place on 27 June 2007 at 2.15pm.   

4 On 21 June 2007 my associate received a letter of the same date from Mr Damian Matthews of the State Solicitor’s Office, the 
applicant’s solicitor.  The letter said:- 

“I refer to the above matter and to the conference listed for 27 June 2007. 

I am instructed that the Applicant in the above matter now seeks leave to have 
the application dismissed without hearing. 

The Applicant has considered all of the circumstances of the matter, including 
the reasons for decision delivered in The Registrar v Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch 2007 WAIRC 00502.  
Significant to the Registrar’s decision to seek leave is that the industrial 
activity which gave rise to the application has now ceased and it is not 
considered to be in the public interest to further pursue the matter. 

The Respondent to the application has been consulted and has no objection to 
leave being granted. 

No question of costs arises so far as the parties are concerned. 

Although the parties do not seek for it to occur, should the Full Bench intend 
to convene to consider the matter the parties will, of course, attend before it.” 

5 In these circumstances there is no need to convene on 27 June 2007 and it is appropriate in my opinion to simply issue an order 
that the application is dismissed. 

SCOTT C: 

6 I have had the benefit of reading the reasons for decision of the Hon Acting President.  I agree with those reasons, and have 
nothing to add. 

WOOD C: 

7 I have had the benefit of reading the Reasons for Decision of His Honour the Acting President.  I agree with those reasons and 
have nothing to add. 
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2007 WAIRC 00554 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
COMMISSIONER P E SCOTT 
COMMISSIONER S WOOD 

DATE TUESDAY, 26 JUNE 2007 
FILE NO/S FBM 1 OF 2007 
CITATION NO. 2007 WAIRC 00554 
 
Decision Application dismissed 
Appearances 
Applicant Mr D Matthews (of Counsel), by leave 
Respondent Mr D Schapper (of Counsel), by leave 
 

Order 
Having received from the applicant’s solicitors a letter dated 21 June 2007 seeking leave to have the application 
dismissed without hearing, and reasons for decision having been delivered on 26 June 2007, it is this day, 26 June 
2007, ordered by consent that:- 

1. The application is dismissed. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 
2007 WAIRC 00526 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTINE ANNE MILES & RICHARD GLINTON MILES T/AS MILESAWAY TOURS; 

FIRST APPELLANTS 
   - AND - 
 MELROSE FARM PTY LTD T/AS MILESAWAY TOURS; 

SECOND APPELLANT  
 - AND - 
 WARREN GRAHAM MILWARD, DEPARTMENT OF CONSUMER & EMPLOYMENT 

PROTECTION; 
RESPONDENT  

-AND- 
WARREN GRAHAM MILWARD, DEPARTMENT OF CONSUMER & EMPLOYMENT 
PROTECTION; 

APPELLANT  
   - and - 

MELROSE FARM PTY LTD T/AS MILESAWAY TOURS; 
FIRST RESPONDENT  

   - and - 
CHRISTINE ANNE MILES & RICHARD GLINTON MILES T/AS MILESAWAY TOURS 

SECOND RESPONDENTS 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER S WOOD 

DATE FRIDAY, 15 JUNE 2007 
FILE NO/S FBA 5 OF 2007 AND FBA 6 OF 2007; FBA 7 OF 2007 AND FBA 8 OF 2007 
CITATION NO. 2007 WAIRC 00526 
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Decision Orders and directions 
 

Order 
Having considered the submissions of Mr G McCorry, as agent (for the appellants in FBA 5 and FBA 6 of 2007 and for the 
respondents in FBA 7 and FBA 8 of 2007) and Mr A. Shuy (of Counsel), by leave (for the respondent in FBA 5 and FBA 6 of 2007 
and for the appellant in FBA 7 and FBA 8 of 2007) and by consent the Full Bench makes the following orders:- 

1. Appeal FBA 5 of 2007 and appeal FBA 6 of 2007 be consolidated in 
the one proceeding to be known as consolidated appeal FBA 5 & 6 of 
2007. 

2. Appeal FBA 7 of 2007 and appeal FBA 8 of 2007 be consolidated in 
the one proceeding to be known as consolidated appeal FBA 7 & 8 of 
2007. 

3. Consolidated appeals FBA 5 & 6 of 2007 and FBA 7 & 8 of 2007 be 
heard together. 

4. A single appeal book be lodged for consolidated appeal FBA 5 & 6 of 
2007 and consolidated appeal FBA 7 & 8 of 2007 by 9 July 2007. 

5. Submissions on consolidated appeal FBA 5 & 6 of 2007 and 
consolidated appeal FBA 7 & 8 of 2007 be the submissions in FBA 5 
of 2007, FBA 6 of 2007, FBA 7 of 2007 and FBA 8 of 2007. 

6. The decision and orders in consolidated appeal FBA 5 & 6 of 2007 
and consolidated appeal FBA 7 & 8 of 2007 be the decisions and 
orders in FBA 5 of 2007, FBA 6 of 2007, FBA 7 of 2007 and FBA 8 
of 2007. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2007 WAIRC 00568 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PRESIDENT 
CITATION : 2007 WAIRC 00568 
CORAM : THE HONOURABLE M T RITTER, ACTING PRESIDENT 
HEARD : THURSDAY, 22 JUNE 2006, FRIDAY, 4 AUGUST 2006, FRIDAY, 1 SEPTEMBER 

2006, TUESDAY, 20 FEBRUARY 2007, WEDNESDAY, 21 FEBRUARY 2007, 
THURSDAY, 22 FEBRUARY 2007, WEDNESDAY, 7 MARCH 2007, THURSDAY, 26 
APRIL 2007, FRIDAY, 27 APRIL 2007, FINAL SUBMISSIONS RECEIVED 
WEDNESDAY, 13 JUNE 2007 

DELIVERED : THURSDAY, 28 JUNE 2007 
FILE NO. : PRES 5 OF 2006 
BETWEEN : STEPHEN DARROW STACEY 

Applicant 
AND 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 
Respondent 

 

CatchWords: 
Industrial Law (WA) - Application pursuant to s66 of the Industrial Relations Act 1979 (WA) - Alleged breach of organisation 
rules - Witnesses and evidence - Objections to evidence and application for further discovery 
Industrial Law (WA) - 3 alleged breaches of rules - Whether applicant appointed in accordance with rule "subject to the same 
conditions and restrictions as an Officer appointed under the Public Service Act" - Whether rule capable of practicable operation - 
Employment of public service officers pursuant to the Public Service Act 1978 (WA), Public Service Award 1992, Public Sector 
Management Act 1994 (WA), Workplace Agreements Act 1993, and agency specific agreements - Overtime allowances 
Industrial Law (WA) - Whether failure by organisation to provide financial resources to applicant to fund applications before 
Commission - Necessity to provide fair process 
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Industrial Law (WA) - Remedies sought - Construction of the rules of an organisation - Nature of jurisdiction and powers of 
President under s66 - Statutory context 
Industrial Law (WA) - Whether jurisdiction to deal with "implied rules" and make "compensatory orders" for old breaches of rules  
Industrial Law (WA) - Conflict of interest of Workplace Delegate - Orders made in relation to other issues - Application otherwise 
dismissed 
Legislation: 
Industrial Relations Act 1979 (WA) (amended), s6, s7, s26(1)(b), s41, s53, s54, s55(1), s56, s57, s58, s61, s62, s62(3), s66(1)(a), 
(2), (3), (4), (6) 
Public Service Act 1978 (WA), s5, s14(3), s21, s22 
Workplace Agreements Act 1993 (WA), s4, s5, s6, s24(1), s26, s28, s31, s32, s43(1), (2), s44(1), (2), s45(1)s103 
Public Sector Management Act 1994 (WA), s3, s34, s35, s78, s80, s112(1) 
Result: 
Application dismissed 
Representation: 
Counsel: 

Applicant : Mr D Howlett (of Counsel), by leave 
Respondent : Mr P Fraser (of Counsel), by leave 

Solicitors: 
Applicant : Williams & Hughes, Barristers & Solicitors 
Respondent : Ilberys Lawyers 

 

Case(s) referred to in reasons: 
Alexander v Perpetual Trustees WA Limited [2001] NSWCA 240 
Anthony Hordern and Sons v Amalgamated Clothing and Allied Trades Union of Australia (1932) 47 CLR 1 
Belan v National Union of Workers [2001] FCA 724 
Byrne v Garrisson [1965] VR 523 
Carter and Others v Drake and Others (1993) 73 WAIG 3308 
Carter v Drake (1991) 72 WAIG 2501 
CMEWUA V UFTIU (1991) 71 WAIG 563 
Conigrave v Tanner (1977) WAR 225 
Cooma-Monaro Shire Council v Mannering (1986-1987) 7 NSWLR 258 
Darroch v Tanner (1987) 16 FCR 368; 21 IR 284 
Delron Cleaning Pty Ltd T/A Delron Hospitality Management (2004) 84 WAIG 2527 
Department of Resources Development v CSA (1996) 76 WAIG 951 
Director General of Social Services v Hangan 45 ALR 23 
Drake v Carter and Others (1992) 73 WAIG 255 
Elliot and Another v The WA Cleaners, Caretakers, Lift Attendants, Window Cleaners, Attendants and Watchmen’s Industrial 
Union of Workers, Perth and Others (1980) 60 WAIG 1487 
Ex parte Provera; Re Wilkinson (1952) 69 WN (NSW) 242 
Farrell v SSTUA (1989) 70 WAIG 55 
FMWU v GW Smith and KJ Rose (1988) 68 WAIG 1010 
Foss v Harbottle (1843) 2 Hare 461 
Gordon v Carroll 91975) 6 ALR 579; 27 FLR 129 
Harken v Dornan and Others (1992) 72 WAIG 1727 
Hospital Salaried Officers Association of Western Australia (Union of Workers) v The Hon Minister for Health (1981) 61 WAIG 
616 
Jones v Civil Service Association Inc (2003 84 WAIG 4 
Leon Fink Holdings Pty Ltd v Australian Film Commission (1979) 141 CLR 672; 24 ALR 513 
Luby v Secretary, The Australian Nursing Federation, Industrial Union of Workers, Perth (2002) 82 WAIG 3226 
Luby v Secretary, The Australian Nursing Federation, Industrial Union of Workers, Perth (2002) 82 WAIG 2124 
Park v Secretary, Western Australian Carpenters, Joiners, Bricklayers and Stoneworkers Industrial Union of Workers (1983) 63 
WAIG 2230 
Perlman v Perlman (1984) 155 CLR 464 
Porter v Dugmore (1984) 3 FCR 396 
R v Commonwealth Court of Conciliation and Arbitration; Ex Parte Barrett 91945) 70 CLR 141 
R v Holmes; Ex Parte Public Service Association (NSW) (1977) 140 CLR 63 
R v Joske and Others; Ex Parte SDA and Others (1976) 135 194 
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Re An Election in the Australian Collieries Staff Association (NSW Branch) (1990) 26 FCR 539 
Re Anti-Cancer Council of Victoria; Ex Parte State Public Services Federation (1992) 175 CLR 442 
Re Application for an Inquiry in Relation to an Election for offices in the Australian Education Union, Queensland Branch, Becker 
[2004] FCA 1534 
Re Election for Office in Transport Workers’ Union of Australia, Western Australian Branch (1992) 40 IR 245 
Robertson v CSA (2003) 83 WAIG 3938; [2003] WASCA 284 
Scott v Jess (1984) 3 FCR 263; 56 ALR 379; 8 IR 317 
Short v Wellings (1951) 72 CAR 84 
Singh v FMWU (1993) 73 WAIG 2674 
The Queen v Isaac; Ex Parte Transport Workers’ Union (1985) 159 CLR 323 
The Western Australian Public Sector (Civil Service Association) Enterprise Bargaining Framework Agreement 1995; CSA v 
Agriculture Protection Board and Others (1995) 75 WAIG 2500 
WALEDFCU v Schmid (No 1) (1996) 76 WAIG 639 
WALEDFCU v Schmid (No 2) (1996) 76 WAIG 3380 
Wauhop v Civil Service Association of WA (2003) 83 WAIG 951 
Williams v SDAEAWA (2005) 85 WAIG 1936 
Williams v SDAEAWA (2005) 85 WAIG 1963 
Wyatt v CSA (1997) 77 WAIG 3206 
Case(s) also cited: 
Application for an Inquiry Relating to an Election in the Community Public Sector Union, WA Branch – SPSF Group; Margaret 
Jean Forbes Anor v Community Public Sector Union, WA Branch SPSF Group [1998] 1210 FCA (8 September 1998) 
Bull v Attorney General (NSW) (1913) 17 CLR 370 
CSA of WA (Inc) v Country High Schools Hostels and Authority and Others 72 WAIG 244 
Frank George Furey v CSA of WA (Inc) [1998] 733 FCA 
Jones v CSA [2003] WAIRC 08036 
Kuligowski v Metrobus [2004] HCA 34 
Luby v The Secretary of the Australian Nurses Federation (2002) 82 WAIG 2116 
Minister for Productivity and Labour Relations v Trades and Labour Council of WA; Confederation of Western Australian Industry 
(Inc) and Australian Mines and Metals Association (Inc) (No 772 of 1991) 
Stacey v CSA No 1215 of 2004, Citation No 2006 WAIRC 03501 
State Wage Decision 71 WAIG 1723 
State Wage Decision 74 WAIG 198 
State Wage Decision 75 WAIG 23 
The Civil Service Association of Western Australia (Inc) v Western Australian Centre for Pathology and Medical Research and The 
Hospital Salaried Officers’ Association of Western Australia (Union of Workers) (No 1348 of 1995) 
The CSA of WA (Inc) v Department of Indigenous Affairs and Others (re Public Service General Agreement 2004 PSA Ag 2 of 
2004) 84 WAIG 2535 
The CSA of WA (Inc) v Public Service Board (No PSA A5 of 1986) 70 WAIG 3612 
The CSA of WA Inc v Commissioner, Public Service Commission (No P4 of 1992) 14 August 1992 
The CSA of WA Inc v N/A 65 WAIG 2045 
The CSA of WA Inc v The Commissioner Public Service Commission (77 WAIG 1716) 
The CSA of WA Inc v The Commissioner Public Service Commission (84 WAIG 789) 
The CSA of WA Inc v The Commissioner Public Service Commission 70 WAIG 2193 
The CSA of WA Inc v The Commissioner Public Service Commission 73 WAIG 301 

Reasons for Decision 
RITTER AP: 
1. Contents 
1 Due to the length of the reasons I set out a list of contents for ease of reference. 
2 1. Contents (paragraphs [1] and [2]) 

2. Summary of Outcome (paragraphs [3], [4] and [5]) 
3. The Application (paragraphs [6] – [9]) 
4. Parties, Witnesses and Other Relevant People (paragraphs [10] – [18]) 
5. Chronology (paragraph [19]) 
6. Section 66 (paragraphs [20] – [25]) 
7. First Alleged Breach – Rule 12(l)(vi) (paragraphs [26] – [29]) 
8. Second Alleged Breach – Application 1215 of 2004 (paragraphs [30] – [35]) 
9. Third Alleged Breach – Section 66 Funding (paragraph [36]) 
10. Remedies Sought (paragraphs [37] – [38]) 
11. The Answer of the CSA (paragraphs [39] – [45]) 
12. Directions Hearings Before Substantive Hearing (paragraph [46]) 
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13. Evidence and Witnesses (paragraph [47]) 
14. Objections to Evidence (paragraphs [48] – [54]) 

(a) Mr Best 
(b) Ms Robertson 

15. The Adjournment of the Substantive Hearing (paragraphs 55] – [57]) 
16. The Application for Further and Better Discovery (paragraphs [58] – [74]) 
17. Post Hearing Communications and Submissions (paragraphs [75] – [78]) 
18. Summary of Issues (paragraphs [79] – [88]) 
19. The Construction of the Rules of an Organisation (paragraphs [89] – [94]) 
20. Organisational Structure of the CSA (paragraphs [95] – [106]) 
21. The First Alleged Breach - Construction of Rule 12(l)(vi) (paragraphs [107] – [112]) 
22. Breach of Rule 12(l)(vi) – The Evidence (paragraphs [113] – [218]) 

(a) The Employment of Public Sector Employees 
(b) The Appointment and Employment of the Applicant  
(c) Overtime and Public Service Officers 

(i) The PSA 1992 
(ii) Evidence from Witnesses 

(d) The History of Rule 12(l)(vi) 
(e) Ms Walkington’s Memorandum  
(f) The Alteration of the Rule 
(g) The Employment of CSA Employees Generally, Overtime and Rule 12(l)(vi) 

23. Breach of Rule 12(l)(vi) – General Factual Findings (paragraphs [219] – [221]) 
24. Was the Applicant Appointed in Accordance with Rule 12(l)(vi) (paragraphs [222] – [223]) 
25. Operability of Rule 12(l)(vi) in September 1999 (paragraphs [224] – [237]) 
26. Consequences of Breach of Rule 12(l)(vi) (paragraphs [238] – [242]) 
27. Compensatory Orders Under Section 66 to Remedy a Breach of Rule 12(l)(vi) (paragraphs [243] – [248]) 
28. Section 66 – The Nature of the Jurisdiction and the Powers of the President (paragraphs [249] – [303]) 

(a) Background 
(b) The Terms of the Section 
(c) “Relating to” 
(d) “Without Limiting the Generality of the Foregoing” 
(e) Limits to the Powers 
(f) Statutory Context 
(g) The Extent of the Jurisdiction 
(h) Orders Under Section 66(2) of the Act 
(i) Carter v Drake  (1993) 73 WAIG 3308 
(j) WALEDFCU v Schmid (No 2) (1996) 76 WAIG 3380 
(k) Robertson v CSA (2003) 83 WAIG 3938; [2003] WASCA 284 
(l) WALEDFCU v Schmid (No 1) (1996) 76 WAIG 639 
(m) Luby v Secretary, The Australian Nursing Federation, Industrial Union of Workers, Perth and Others (2002) 

82 WAIG 2124 
(n) Conclusion on Orders Sought for Alleged Breach of Rule 12(l)(vi) 

29. Breach of Rule 12(l)(vi) – Summary of Conclusions (paragraphs [304] – [306]) 
30. The Second and Third Alleged Breaches (paragraph [307]) 
31. The Meaning of Rule 3 and the Duties Relied On (paragraphs [308] – [336]) 
32. Breach of Rules by Inadequate Resources to Support Application 1215 – Evidence (paragraphs [337] – [380]) 

(a) The Applicant 
(b) Ms van den Herik 
(c) Ms Robertson 
(d) Mr Best 
(e) Mr Ellis 
(f) Mr Cusack 
(g) Ms Walkington 

33. Factual Findings on Second Alleged Breach of Rules (paragraphs [381] – [387]) 
34. Conclusion on Second Alleged Breach of the Rules (paragraph [388]) 
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35. Breach of Rules by Failing to Provide Resources for Representation of s66 Application – Evidence (paragraphs [389] – 
[408]) 
(a) The Applicant 
(b) Ms van den Herik, Ms Robertson and Mr Best 
(c) Mr Ellis 
(d) Mr Cusack 
(e) Ms Walkington 

36. Factual Findings on Third Alleged Breach of Rules (paragraphs [409] – [413]) 
37. Conclusion on Third Alleged Breach of Rules (paragraph [414]) 
38. Other Issues (paragraph [415]) 
39. References in Rules to the Public Service Act 1978 (paragraph [416] – [418]) 
40. Workplace Delegates and Conflict of Interest (paragraphs [419] – [426]) 
41. Rule 12(m) (paragraph [427]) 
42. Minute of Proposed Orders (paragraph [428]) 

2. Summary of Outcome 
3 This application was brought pursuant to s66 of the Industrial Relations Act 1979 (WA) (the Act).  The applicant sought a 

variety of orders because of what was alleged to be three breaches of the rules of the respondent (the CSA).  The primary 
orders sought were for the payment of money to the applicant to redress the consequences of those breaches.  In my opinion, 
the applicant has not as a matter of law and fact established the breach of the rules he asserted.  Additionally, for the reasons 
which are set out below in my opinion the applicant cannot in these proceedings, given the limited jurisdiction under s66, 
obtain the compensatory orders he sought.  The orders sought by the applicant will therefore not be made. 

4 In the course of the proceedings it became evident that there were rules and issues about which it was appropriate to make 
comment and in some cases orders and directions.  These are set out near the end of the reasons. 

5 A minute of proposed order is to be provided to the parties in the terms set out in the conclusion.  The parties will be requested 
to advise if they wish to speak to the minute. 

3. The Application 
6 The application was filed on 7 June 2006.  The application said the applicant had applied to the Commission for declarations 

and orders pursuant to s66 of the Act.  The grounds of the application were contained in an attached schedule. 
7 The applicant is a member of the CSA.  The CSA is an organisation for the purposes of s66 of the Act as it is registered under 

Division 4 of Part II of the Act.  (See the definition of “organisation” in s7 of the Act).  The applicant therefore has standing to 
bring the present application pursuant to s66(1)(a) of the Act.   

8 The rules of the CSA as certified by the Registrar on 18 October 2005 were exhibit 3.  The parties agreed that these were the 
form of the rules which I should have regard to in determining the present application.   

9 The schedule to the application contained a detailed statement of the breaches of the rules which the applicant contended the 
CSA had engaged in and the remedies sought.  Specifically, the application complained of alleged breaches of rule 12(l)(vi) 
and rule 3(c).   

4. Parties, Witnesses and other Relevant People 
10 The applicant was not only a member of the CSA but also employed by it in the position of executive officer from 

20 September 1999 to 24 March 2006.  
11 Ms Toni Walkington is presently the general secretary of the CSA.  She holds this position by virtue of her election as branch 

secretary of the Community and Public Sector Union SPSF Group (the CPSU).  The CPSU is the counterpart Federal body of 
the CSA.  A certificate has been issued to the CSA and the CPSU under s71 of the Act.  Ms Walkington has been an employee 
of the CSA in a variety of roles since 1991.  Ms Diane Robertson was the president of the CSA from 1993 to 2003 and 
Mr Colin Best was its treasurer from 2000 to 2004.  Mr Brian Ellis was a vice president of the CSA from 2000 to 2006.  
Mr David (Dave) Robinson was the general secretary of the CSA at the time the applicant was first employed.  Ms Walkington 
was then assistant general secretary.  Mr Brendon Hewson is the current president of the CSA.  Ms Jo Gaines was at all 
material times and is presently the assistant secretary of the CSA. 

12 Ms Mabel van den Herik (who is known as Ms Jane van den Herik) was employed by the CSA as an industrial officer/advocate 
from 12 February 1991 to 18 October 2006.  Ms van den Herik was also a CSA delegate for the employees of the CSA at 
relevant times.  Mr Brendan Cusack is a senior industrial officer employed by the CSA.  He has been employed by the CSA in 
this and other capacities since August 2000.  Ms Pat Brewer is the human resources officer of the CSA and has held this 
position since the time the applicant was first employed by the CSA. 

13 Mr David Howlett, the applicant’s present counsel, also represented the applicant in a previous application before the 
Commission.  This was a denial of contractual benefits claim that was designated as APPL 1215 of 2004.  I will refer to it as 
application 1215.  Application 1215 was against the CSA and was heard and dismissed by Kenner C, as will be later set out in 
detail.  It is relevant to mention Mr Howlett and application 1215 at this point as the applicant alleged the CSA breached its 
rules by the failure to financially support him in both application 1215 and the present application, by not agreeing to pay for 
Mr Howlett’s fees.  In application 1215 Mr Cusack represented the CSA. 

14 In application 1215 the applicant sought payment from the CSA for overtime that he had worked.  The claim was based in part 
upon CSA rule 12(l)(vi).  The claim for overtime based on this rule is also a major part of the present application as later set 
out in detail. 

15 The applicant gave evidence in support of the present application and Ms van den Herik, Ms Robertson and Mr Best gave 
evidence on his behalf. 

16 The respondent’s witnesses were Mr Ellis, Mr Cusack and Ms Walkington.  
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17 The main witness to give evidence on behalf of the CSA was Ms Walkington, although she gave her evidence last.  Evidence 
was first given by Mr Ellis and then Mr Cusack.   

18 The cross-examination of Ms Walkington was very extensive.  Those aspects of Ms Walkington’s evidence which the 
applicant thought were particularly relevant were set out in an aide-mémoire which I will later refer to.  I have considered all of 
the references to the evidence in the aide-mémoire, but I do not think it necessary to set out all of that evidence in these 
reasons.  I will refer to what I consider to be the main parts of the evidence, with respect to each of the alleged breaches, when 
the evidence of Ms Walkington is discussed. 

5. Chronology 
19 As ordered during the course of the proceedings, a chronology of the events considered to be relevant by the applicant was 

filed after consultation with the respondent, who also filed a chronology.  The chronologies have been helpful.  Set out below 
is the applicant’s chronology with a few minor corrections, stylistic changes and additions. 

16/05/1979 The Public Service Act 1978 (WA) commences (the PSA) 
18/01/91 Ms Walkington commences employment with CSA 
18/01/91 CSA letter of offer of employment to Ms van den Herik containing the words, "other conditions of service 

are similar to those applying within the State Public Service" 
17/06/91 State Wage Decision (Structural Efficiency Principle) (71 WAIG 1723) 
1991 Enterprise bargaining principle introduced (According to witness statement of Ms Walkington, paragraph 

[9]) 
29/07/92 The CSA’s rules are altered to insert rule 12(1)(vi) into its registered rules 
01/12/92 Public Service Award 1992 commences to operate ((1993) 73 WAIG 301/2 (the PSA 1992)) 
12/93 Mr David Robinson becomes CSA General Secretary 
01/12/93 Commencement of Workplace Agreements Act 1993 (See section 2 and Government Gazette 30 

November 1993 page 160) 
20/06/94 Applicant joins the CSA as a member 
01/10/94 The PSA repealed by the Public Sector Management Act 1994 (WA) (the PSMA) (Government Gazette 30 

September 1994 page 4948) 
01/10/94 The PSMA (main provisions) commence to operate (Government Gazette 30 September 1994 page 4948) 
31/08/95 The Western Australian Public Sector (Civil Service Association) Enterprise Bargaining Framework 

Agreement 1995 is made ((1995) 75 WAIG 2500) 
22/09/95 The Department of Resources Development Enterprise Bargaining Agreement commences to operate 

((1996) 76 WAIG 951) 
18/03/96 Order made about Department of Resources Development Enterprise 

Bargaining Agreement ((1996) 76 WAIG 951) 
19/06/97 The PSA 1992, scope clause amended to make reference to the PSMA ((1997) 77 WAIG 1716) (effective 

from 01/10/94) 
25/11/1998 1998 CSA Enterprise Bargaining Agreement for employees agreed to by CSA council 
23/08/99 Applicant interviewed for employment with the CSA in the position of executive officer 
10/09/99 Applicant offered employment by the CSA 
14/09/99 Applicant confirms acceptance of employment with the CSA 
20/09/99 Applicant commences work with the CSA 
03/11/1999 1999 CSA Enterprise Bargaining Agreement for CSA employees agreed to by council 
24/05/00 The CSA codifies the overtime and time off in lieu conditions for its employees, in accordance with the 

1999 EBA 
22/03/02 Public Service General Agreement 2002 commences to operate 
01/05/03 Ms Walkington becomes General Secretary of the CSA 
14/09/03 Expiry of Workplace Agreements Act 1993 as legislated for by s4A of the Workplace Agreements Act 

1993, inserted by s31 of the Labour Relations Reform Act 2002 (Act No 20 of 2002) 
05/04/04 The PSA 1992 scope clause amended to current form ((2004) 84 WAIG 790) 
April 2004 In her role as workplace delegate, Ms van den Herik commences assisting the applicant in his claim for the 

payment of overtime.  She continues to assist the applicant until she ceases her employment with the CSA 
on 18 October 2006 

15/04/04 The applicant makes a request for overtime payment to Ms Walkington 
16/04/04 The CSA agrees to pay overtime to the applicant from this date onwards 
19/04/04 The CSA commences to pay overtime to the applicant for work done outside of his normal working hours, 

but the applicant’s claim for accrued overtime payments is not allowed by the CSA 
28/07/04 Public Service General Agreement 2004 decision is made ((2004) 84 WAIG 2535) 
30/07/04 Public Service General Agreement 2004 registered 
16/09/04 The applicant files application 1215 – a denial of contractual benefits claim for non payment of overtime, 

with the WAIRC 
16/06/05 Ms van den Herik provides a memorandum to Ms Jo Gaines, Acting Branch Secretary dated 16 June 2005: 

(a)     Advising that she feels there is a conflict between her role as a delegate and as a member 
of staff to provide the role of advocate for the applicant in the Commission. 

(b)     Seeking Council approval for funds for outside representation for the applicant.  
22/08/05 The CSA’s executive considers the request by Ms van den Herik for funds for the external representation 

of the applicant and approves funds to $2,000, upon production of an invoice 
23/08/05 Ms van den Herik informed by Ms Walkington of approval of $2,000 for the applicant 
24/08/05 The CSA council adopts the funding recommendation of the executive 
24/10/05 Ms Walkington revokes approval to pay the applicant overtime, which is to be reviewed again after the 

decision in application 1215 is delivered 
24/10/05 Hearing of application 1215 by Kenner C 
11/11/05 Tax invoice issued by Mr D Howlett to the applicant for legal services in representing him in application 

1215.  The amount of the tax invoice is $7626.61 
20/01/06 Decision issued in application 1215; application dismissed 
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01/03/06 Ms van den Herik, by memorandum, on behalf of the applicant applies for payment of all of the tax 

invoice of Mr Howlett dated 11 November 2005 
17/03/06 The applicant resigns as an employee of CSA but remains a member 
22/03/06 The council of the CSA authorizes proposed rule change to rule 12(l)(vi) to be considered at next meeting. 
03/04/06 Email communications between Ms van den Herik and the CSA about the request for payment of $2000 

from Ms Walkington (Exhibit 7) 
12/04/06 The CSA executive rejects request for additional funding for 1215/04 
26/04/06 The CSA council adopts executive decision to reject funding 
02/05/06 Ms Walkington prepares a memorandum to council about alteration of rule 12(l)(vi) 
26/05/06 The CSA informs the applicant by letter that request for additional funding denied 
05/06 The applicant becomes aware of Ms Walkington’s memorandum 
07/06/06 The applicant lodges the present application 
07/06/06 The applicant seeks funding from the CSA for representation in present application 
21/06/06 At a Special Executive Meeting, the CSA passes a motion recommending the CSA council decline Mr 

Stacey’s request for funding in present application 
28/06/06 The CSA council adopts executive’s recommendation to reject funding for present application 
28/06/06 The CSA council approves alteration of rule 12(l)(vi) 
18/07/06 The applicant receives a letter advising that application for funding for representation in present 

application is rejected 
22/08/06 The CSA lodges application with the Commission to alter rule 12(l)(vi) of its rules 
18/10/06 Ms van den Herik ceases employment with the CSA 
15/11/06 The Commission allows application by the CSA to alter rule 12(l)(vi) 
19/02/07 The applicant receives a letter and cheque from the CSA for $2,000  

6. Section 66 
20 The subsections of s66 which are relevant are s66(1), (2), (3), (4) and (6).  Section 66(5) has been repealed and ss66(7)-(9) are 

immaterial.  Section 66(2) includes paragraphs (e)-(f) which are not relevant to these proceedings as they refer to enquiries into 
elections for officers in organisations registered under the Act.  Nevertheless these subparagraphs are quoted below as they are 
material to some decisions of the Industrial Appeal Court (IAC) which will be later referred to. 

21 The material parts of s66 for these proceedings therefore are:- 
“66. Power of President to deal with complaints by members, certain 

other persons or Registrar against organisation  
(1) The following persons may apply to the President for an order 

or direction under this section —  
(a) a person who is or has been a member of an 

organisation; or 
(b) a person who has applied for and not been admitted to 

membership in an organisation; or 
(c) the Registrar acting on the complaint of or on behalf 

of a person referred to in paragraph (a) or of his own 
motion. 

(2) On an application made pursuant to this section, the President 
may make such order or give such directions relating to the 
rules of the organisation, their observance or non-observance 
or the manner of their observance, either generally or in the 
particular case, as he considers to be appropriate and without 
limiting the generality of the foregoing may —  
(a) disallow any rule which, in the opinion of the 

President —  
(i) is contrary to or inconsistent with any Act or 

law, or an award, industrial agreement, order 
or direction made, registered or given under 
this Act; 

(ii) is tyrannical or oppressive; 
(iii) prevents or hinders any member of the 

organisation from observing the law or the 
provisions of an award, industrial agreement, 
order or direction made, registered or given 
under this Act; 

(iv) imposes unreasonable conditions upon the 
membership of a member or upon an applicant 
for membership; or 

(v) is inconsistent with the democratic control of 
the organisation by its members; 

(b) instead of disallowing a rule under paragraph (a), 
direct the organisation to alter that rule within a 
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specified time in such manner as the President may 
direct; 

(c) disallow any rule which has not been altered by the 
organisation after a direction to do so pursuant to 
paragraph (b); 

(ca) where the President disallows any rule under 
paragraph (a) or (c), give such directions as the 
President considers necessary to remedy, rectify, 
reverse or alter or to validate or give effect to, any act, 
matter or thing that has been done in pursuance of the 
disallowed rule; 

(d) declare the true interpretation of any rule; 
(e) inquire into any election for an office in the 

organisation if it is alleged that there has been an 
irregularity in connection with that election and make 
such orders and give such directions as the President 
considers necessary —  
(i) to cure the irregularity including rectifying the 

register of members of the organisation; or 
(ii) to remedy or alter any direct or indirect 

consequence thereof; 
and 

(f) in connection with an inquiry under paragraph (e) — 
(i) give such directions as the President considers 

necessary to the Registrar or to any other 
person in relation to ballot papers, envelopes, 
lists, or other documents of any kind relating 
to the election; 

(ii) order that any person named in the order shall 
or shall not, as the case may be, for such 
period as the President considers reasonable 
in the circumstances and specifies in the order, 
act or continue to act in and be deemed to hold 
an office to which the inquiry relates; 

(iii) declare any act done in connection with the 
election to be void or validate any act so done. 

(3) The decision of the President shall be signed and delivered by 
him. 

(4) Any person to whom an order or direction given or made 
under this section applies shall comply with that order or 
direction whether or not it is contrary to or inconsistent with 
any rule of the organisation concerned. 

… 
(6) A rule disallowed pursuant to subsection (2)(a) or (c) is void.” 

22 Section 66(2) describes the occasion and basis upon which the President may make orders or directions.  Orders and directions 
may be made “on”, that is after, “an application made”.  They must be orders or directions “relating to the rules of the 
organisation, their observance or non-observance or the manner of their observance, either generally or in the particular 
case...”   

23 The present application is about the alleged non-observance by the CSA of its rules in the “particular case” of the applicant 
with respect to three sets of circumstances. 

24 Section 61 of the Act is relevant to understanding the purpose and effect of s66 of the Act.  It enacts:- 
“61. Effect of registration  

Upon and after registration, the organisation and its members for the 
time being shall be subject to the jurisdiction of the Court and the 
Commission and to this Act; and, subject to this Act, all its members 
shall be bound by the rules of the organisation during the continuance 
of their membership.” 

25 As will be referred to again later, the rules of an organisation must be lodged and registered (ss55 and 58 of the Act) for an 
organisation to be registered under the Act and may only be altered after an application to and registration by the Commission.  
(See s62 of the Act). 

7. First Alleged Breach - Rule 12(l)(vi) 
26 The application firstly alleged that rule 12(l)(vi) had been breached by the substantial or arguably total failure of the CSA to 

observe this rule with respect to the applicant.  The effect of the breach of rule 12(l)(vi) was, so the applicant contended, that 
he had not been paid for hours of overtime he worked during the course of his employment with the CSA.   
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27 Rule 12(l)(vi) was in the following terms during the employment of the applicant with the respondent:- 
“12 – COUNCIL 

… 
(l) The Council shall have power: 
… 

(vi) To appoint any person whose services may be deemed 
necessary for the carrying out of the purposes of the 
Association and at any time to suspend or discharge any such 
person and to fix the remuneration to be paid for that person's 
services. 
Such persons shall be appointed subject to the same 
conditions and restrictions as an Officer appointed under the 
Public Service Act. 

…” 
28 The applicant’s argument was that there had been a failure to appoint him, “subject to the same conditions and restrictions as 

an Officer appointed under the Public Service Act”, and that if he had been so appointed, he would have been paid overtime as 
this was an entitlement which he would have had pursuant to the terms of the PSA. 

29 As will be detailed later, the rules of the CSA were altered by the deletion of the second paragraph of the rule.  This alteration 
was registered by the Commission on 15 November 2006.  The process to alter the rule in this way commenced in May 2006 
after and because of application 1215.  Therefore although the rule which the applicant contended was breached was operative 
at the time the application was lodged, it was not so by the time of the hearing of the application. 

8. Second Alleged Breach – Application 1215 of 2004 
30 The applicant secondly alleged a breach of rule 3(c) of the rules of the CSA.  The claim arises in the following way. 
31 Due to the fact that the CSA did not pay to the applicant the overtime which he asserted an entitlement to, he filed an 

application in the Commission pursuant to s29(1)(b)(ii) of the Act for denial of a contractual benefit.  Application 1215 is 
relevant to the present proceedings because the applicant contends the CSA breached rule 3(c), by failing to ensure he was 
properly represented or funded for his representation in application 1215. 

32 This rule is part of the objects clause of the rules of the CSA, which is in the following terms:- 
“3 - OBJECTS  

The principal objects of the Association shall be, by all lawful means, to 
protect and promote the interests of the membership by:- 
(a) encouraging and facilitating the democratic control of the Association 

by the membership and the participation of the membership in the 
development of the Association policy and action; 

(b) conducting negotiations with employers, making applications to 
industrial tribunals, effecting industrial regulation of the conditions 
under which members of the Association shall be employed, securing 
fairness and equity in conditions of employment for all members and 
ensuring that industrial regulation is efficient and effective; 

(c) representing the industrial welfare of individual members; 
and, in furtherance of such principal objects:- 

(d) To foster and develop the spirit of community of interest amongst the 
membership, officials and employees of the Association; 

(e) To manage and control a magazine, newspaper or Journal; 
(f) To encourage membership in the Association and to promote the 

standing of the membership within the community by all means of 
communication; 

(g) To initiate and implement, or assist in the implementation of services, 
other than industrial services, for the benefit and/or advancement of 
the membership; 

(h) To raise funds by means of contributions, subscriptions, levies or such 
other means as necessary, to acquire and/or dispose of all means of 
property or other assets and to efficiently administer and account for 
the property and other assets to achieve the objects of the Association; 

(i) To develop the human and information resources of the Association 
for the betterment of the membership; 

(j) To co-operate, affiliate or amalgamate with other industrial 
organisations of employees whose objects are not inconsistent with, or 
repugnant to, the objects of the Association; 

(k) To assist any movement having for its objects the public welfare; 
(l) Deleted. 
(m) To enter into an agreement with the Community and Public Sector 

Union pursuant to Section 202 of the Australian Industrial Relations 
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Act 1988 or any statutory provision amending, replacing or 
supplementing that provision. 

(n) To apply for membership of the Community and Public Sector Union 
for and on behalf of any member who is eligible for membership of the 
Federation. 

(o) To take all necessary steps to unite with and become the Western 
Australian Branch of the Community and Public Sector Union. 

and to do all manner of things which are right and proper to further the 
objects of the Association.” 

33 Rule 3(c) is one of the principal objects of the CSA.  It is also noted that rule 3 concludes with the statement that the CSA is to 
“do all manner of things which are right and proper to further the objects of the Association.” 

34 Application 1215 did not settle at conciliation and was arbitrated upon by the Commission.  Kenner C heard application 1215 
on 24 October 2005.  At the hearing the applicant was represented by Mr Howlett, his present counsel, when practicing as a 
solicitor, and the respondent by Mr Brendan Cusack, a senior industrial officer employed by the CSA.  (These facts are relevant 
to the alleged breach).  On 20 January 2006 the Commission published reasons for dismissing application 1215; Stacey v Civil 
Service Association of Western Australia Inc (2006) 86 WAIG 359. 

35 The CSA made a decision, to be later detailed, that they would provide $2,000 for the representation of the applicant in 
application 1215.  The applicant then retained Mr Howlett.  Mr Howlett’s costs in representing the applicant, exceeded $2,000 
and totalled $7,626.61.  The applicant sought additional funding from the CSA to cover this amount.  This was sought after the 
decision was made in application 1215.  The CSA refused to pay the extra amount.  The applicant contends therefore the CSA 
did not comply with the rules. 

9. Third Alleged Breach – Section 66 Funding 
36 The applicant thirdly contended that in failing to provide him with funding to engage Mr Howlett to represent him in the 

present s66 application the CSA again breached rule 3(c).  An application for funding was made prior to the commencement of 
the application and was, whilst it was pending, rejected. 

10. Remedies Sought 
37 The remedies sought in the application as filed were as follows:- 

“Remedies Sought 
The Applicant seeks: 
1. An order staying any attempt by the Respondent to amend its rules, if 

that amendment or amendments would prejudice the Applicant’s case in 
this application, until this application is concluded. 

2. A decision in the form of a declaration that the Respondent breached its 
rules by not complying with rule 12(l)(vi). 

3. A decision in the form of a declaration that the President of the 
Respondent had a duty to enforce the Respondent’s rules and failed in 
that duty. 

4. An order requiring the Respondent to remedy the breach of rule 12(l)(vi) 
by paying the Applicant a sum of money to put the Applicant in the same 
position that he would have been in had the Respondent not breached its 
rules. 

5. A decision in the form of a declaration that the Respondent did not and 
has not represented the industrial welfare of the Applicant as required 
by rule 3(c) of the Respondent’s rules. 

6. A decision in the form of a declaration that the Respondent has treated 
the Applicant unfairly and unreasonably and did not treat the Applicant 
the same as it would have treated other members by refusing to provide 
assistance or resources or adequate resources to the Applicant for the 
purpose of preparing and arguing his case in application number 1215 
of 2004. 

7. An order requiring the Respondent to make payment to the Applicant of 
a sum of money equivalent to the resources that it should have provided 
to him in representing his industrial welfare and for the purpose of 
preparing and arguing his case in application number 1215 of 2004. 

8. A decision in the form of a declaration that the Respondent has treated 
the Applicant unfairly and unreasonably and did not treat the Applicant 
the same as it would have treated other members by refusing to provide 
assistance or resources or adequate resources to the Applicant for the 
purpose of making application and arguing his case in this application. 

9. An order requiring the Respondent to make payment to the Applicant of 
a sum of money equivalent to the resources that it should have provided 
to him in representing his industrial welfare and for the purpose of 
making application and arguing his case in this application. 



87 W.A.I.G.                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1239 
 

10. An order that the Applicant have liberty to seek further or alternative 
declarations and orders following, discovery and inspection and the 
hearing of this application, if necessary.” 

38 In his closing submissions the applicant’s counsel said, with the exception of order 1, all of the above orders should be made.  
There was a slight oversight in this submission in that no order was sought in terms of proposed order 10. 

11. The Answer of the CSA 
39 The CSA, by their solicitors, filed a detailed Notice of Answer and Counter Proposal (the answer) on 20 June 2006.   
40 In response to the alleged breach of rule 12(l)(vi), the answer said:- 

“Breach of Rules 
… 
13. The Respondent denies that there has been any failure to perform or 

observe the CSA Rules by the Respondent.  The Respondent says 
further that: 
(a) the portion of Rule 12(l)(vi) relied upon by the Applicant is 

and has been uncertain, redundant and incapable of 
application since the repeal of the Public Service Act 1978 on 
8 July 1994; 

(b) Rule 12(m) of the CSA Rules empowers the Council to 
interpret doubtful rules, and in matters to which the 
Constitution and Rules are silent, the Council may regulate its 
own procedure.  In all such cases the decision of the Council 
is to be final; 

(c) In the context of the present matter the Council resolved to 
employ the Applicant on 20 September 1999 on the terms of a 
contract as referred to in the decision of the Commissioner in 
Application 1215 of 2004; 

(d) Any further attempt by the Applicant to claim for overtime 
entitlements is in any event barred by the principles of res 
judicata and issue estoppel arising from the determination of 
the Commission in Application 1215 of 2004.” 

41 Rule 12(m), as referred to in the answer is:- 
“(m) The Council shall interpret doubtful rules and in matters in relation to 

which this Constitution and Rules are silent, may regulate its own 
procedure.  In all such cases the decision of the Council shall be 
final.” 

42 I mention at this stage that by the time of the final day of hearing the CSA had abandoned any reliance on res judicata and/or 
issue estoppel.  There was some resurrection of issue estoppel however in post hearing written submissions which will be 
referred to later. 

43 In response to the alleged breach of rule 3(c) about the applicant’s representation in application 1215, the CSA said in 
paragraph [8] of the answer, under the heading “Non Provision of Assistance or Resources” the following:- 

“8. The Respondent denies that it has failed to act fairly and reasonably 
in the interests of the Applicant and says that it advanced the 
Applicant’s industrial interests by: 
(a) providing the Applicant with the assistance of Jane Van Den 

Herik an industrial advocate employed by the Respondent and 
a union delegate for staff employed by the Respondent; 

(b) making available financial assistance in the sum of $2,000.00 
after a proper consideration of the Applicant’s request for 
assistance, based on the Respondents usual considerations for 
dealing with a request for financial assistance for 
representation by a member; 

(c) making ex gratia payments of overtime to the Applicant 
commencing in April 2004 on a without prejudice basis to 
which, it was ultimately found by the Commission, the 
Applicant was not entitled; 

(d) allowing the Applicant to prepare for and attend proceedings 
in Application 1215 of 2004 during working hours without 
loss of pay or benefits.” 

44 The CSA also denied they did not properly consider the applicant’s requests for assistance and said they were considered in 
detail by the executive committee of the CSA on 22 August 2005 and on 12 April 2006. 

45 In response to the alleged failure to provide assistance or resources to the applicant in the present proceedings, the answer said 
in paragraph [23] under the heading “Non Provision of Assistance or Resources” that the applicant did not request any 
assistance until 9 June 2006 when a letter from him dated 7 June 2006 was received by the general secretary of the CSA.  The 
answer said the CSA had not yet considered and determined the applicant’s request for assistance in the present application.  As 
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stated, by the time of the hearing, the CSA had decided not to provide any assistance or resources to the applicant to support the 
present application.  There was evidence including documentary evidence about this issue which will be later considered. 

12. Directions Hearings Before Substantive Hearing 
46 Directions hearings took place on 22 June 2006, 4 August 2006 and 1 September 2006.  At the directions hearings 

programming orders were made about procedural matters leading to the substantive hearing of the application.  The final order 
made on 5 September 2006 was that the hearing be listed for three days on dates to be fixed.  Largely due to the unavailability 
of counsel representing the parties, the substantive application could not be first heard until 20-22 February 2007.   

13. Evidence and Witnesses 
47 The evidence-in-chief of each witness largely, and on some occasions entirely, took the form of the tender of a signed witness 

statement, together with annexures, which had been filed in compliance with one of the orders made on 5 September 2006.  
The witnesses attested their statements were true, subject to any corrections they identified.  The witnesses were then cross-
examined and re-examined. 

14. Objections to Evidence 
(a) Mr Best 

48 Prior to the applicant’s counsel’s opening, counsel for the respondent made an objection to part of the witness statement of 
Mr Best being received into evidence.  It was convenient to then deal with the objection.  After hearing submissions from the 
parties, I ruled that paragraphs [1] to [8] of Mr Best’s witness statement could be later admitted as an exhibit but that 
paragraphs [9] to [27] would be excluded.  I gave short reasons for reaching this conclusion and indicated I would elaborate on 
these reasons when delivering my final reasons for decision.   

49 The witness statement of Mr Best, says he held the position of treasurer of the CSA between 1997 and 2002.  Mr Best’s duties 
under rule 16 of the CSA’s rules were referred to.  Mr Best described his attendance at meetings of the CSA executive 
committee and council.  He referred to his involvement in financial matters of the CSA.  Mr Best went on to describe some 
difficulty and concerns he had about the way in which decisions were generally made by the CSA council.  There was at least 
some implicit criticism from what Mr Best said about the way in which the council functioned when he was the treasurer.  
Mr Best also referred to some difficulties he had in performing his duties as treasurer because of the actions of a named official 
of the CSA. 

50 In my opinion these parts of Mr Best’s witness statement were irrelevant to the present proceedings.  None of these paragraphs 
of Mr Best’s statement referred to any of the council meetings which made decisions about the applicant.  Indeed, given what 
Mr Best’s statement said about the years between which he held the position of treasurer, this did not include the period when 
decisions were being made by the council or the executive of the CSA about the applicant with respect to his representation in 
application 1215 or the present application.  At its highest, these paragraphs of Mr Best’s witness statement contained the very 
generalised suggestion that because some matters may not have been properly considered by the CSA council and executive 
during the period when Mr Best was treasurer, this could have occurred when decisions were made about the applicant, 
sometime later.  A suggested tenuous link of this type stretches beyond relevance so that even though hearings in the 
Commission are not bound by the rules of evidence (see s26(1)(b) of the Act), it is not information which could materially 
assist me in the determination of the s66 application.  For these reasons I decided that paragraphs [9] to [27] of Mr Best’s 
statement could not be admitted into evidence. 

51 For completeness I mention that when Mr Best did give evidence he said that his term as treasurer was not in fact between 
1997 and 2002 but between 2000 and 2004.  At that point I made enquiry of the applicant’s counsel as to whether in light of 
this piece of evidence he wished to re-open the issue of the admissibility of paragraphs [9] to [27] of Mr Best’s statement.  He 
advised that he did not wish to do so. 
(b) Ms Robertson 

52 Prior to the applicant’s counsel’s opening, counsel for the respondent also foreshadowed an objection to paragraphs [38] to 
[40] of the witness statement of Ms Robertson.  As stated Ms Robertson was formerly the president of the CSA but her witness 
statement did not state the years between which she held this position. 

53 Paragraphs [38] to [40] of her witness statement related difficulties Ms Robertson felt she had about obtaining information 
from the CSA and the way in which decisions were made by the CSA council, including pressure being applied to her to make 
decisions in a particular way.  These paragraphs did not refer to any meetings which discussed issues relating to the applicant.   

54 As the statement did not refer to the period during which Ms Robertson held office as president, it was decided to defer the 
objection to these paragraphs of her statement until she gave evidence and could indicate the dates between which she held 
office.  When Ms Robertson gave evidence she advised that she held the office of president for 10 years between 1993 and 
2003.  Due to this and for reasons very similar to those I have referred to with respect to Mr Best, I decided that these 
paragraphs of Ms Robertson’s statement would not be received into evidence.  They were not relevant to the issues to be 
determined in the application.   

15. The Adjournment of the Substantive Hearing 
55 At the conclusion of the three day hearing on 22 February 2007 the evidence was not completed.  The application was 

adjourned part heard.  This was regrettable and it was even more regrettable that the adjournment occurred part way through 
cross-examination of Ms Walkington. 

56 In between the two substantive hearing dates, there was a directions hearing on 7 March 2007.  The primary purpose of the 
directions hearing was so that I could hear an application by the applicant for further and better discovery.  When the hearing 
was adjourned on 22 February 2007 I had a concern that because the cross-examination had not concluded counsel for the 
applicant could get a “second wind” which would prolong the hearing.  When considering the application for further and better 
discovery I expressed the greater concern that the “second wind” had intensified into a (mythical) “cyclone Charlie”.  The 
application was heard and dismissed.  I gave short reasons for this which I said would be elaborated on in these reasons.  I have 
done this in section 16 below. 
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57 The substantive application was re-listed for hearing on 26 and 27 April 2007.  The continued cross-examination of 
Ms Walkington took the first of these two days and final submissions filled the second. 

16. The Application for Further and Better Discovery 
58 As stated, this was heard and determined on 7 March 2007.  The categories of documents which the applicant sought discovery 

of were set out in a letter from the applicant’s solicitors to the CSA’s solicitors dated 6 March 2007.  With stylistic 
amendments, they were described as:- 

(1) The applicant’s personal employment file containing all his employment records and related documents. 
(2) All letters written by the CSA offering employment and containing the words “Other conditions of service are 

similar to those applying within the State Public Service” or similar words of comparison to the State Public 
Service from 1 January 1991 onwards and copies of all corresponding documents containing the “Conditions of 
Service” referred to in those letters.  (An example was given of Ms van den Herik’s letter dated 18 January 1991). 

(3) Copies of notes or documents referred to by Ms Pat Brewer at the induction of the applicant. 
(4) Copies of the CSA council resolutions specifying CSA conditions of employment between January 1991 and the 

date of operation of the first enterprise agreement containing CSA staff conditions. 
(5) Any files and documents not already discovered relating to the applicant’s request to be paid overtime. 

59 A minute of proposed orders which was provided at the directions hearing included an order that the CSA give further and 
better discovery in relation to the matters referred to in the letter dated 6 March 2007, by no later than 21 March 2007. 

60 Both counsel made submissions about the application for further and better discovery. 
61 For item 1, the CSA’s counsel said his instructions were that all documents fitting the description had already been discovered.  

The CSA’s counsel undertook however, on behalf of his client, to check again the applicant’s file and provide to the applicant’s 
solicitors any other documents which were within this item.  The undertaking was to do this within 7 days.   

62 As to the second item, counsel advised that he had been told by Mr Matthew Foley, the accountant at the CSA that it would 
take 2 people 7 days to go through the archives, locate the relevant letters and delete any information which it was 
inappropriate to disclose on the basis of, for example, privacy.  It was submitted this was oppressive.  It was also submitted 
that documents relating to how people were employed, separate and indeed prior to the applicant, who commenced his 
employment in September 1999 were irrelevant.  The CSA also made a general submission that the seeking of additional 
documents by way of discovery at this point in time was unfair given that Ms Walkington was part way through her cross-
examination.   

63 For item 3, counsel said the CSA thought all documents fitting this description had been provided to the applicant in the course 
of application 1215.  The CSA also undertook to discuss with Ms Brewer, who was still employed by the CSA as the human 
resources officer, whether there were any other documents which could be provided that fitted the description and give copies 
of them to the applicant’s solicitors within 3 days. 

64 With respect to item 4, the CSA’s counsel was unable to give precise details on what would be involved in retrieving the 
documents sought.  He advised that from his experience, there can be difficulty in locating past CSA council minutes because 
there was then no systematic or computer based record of all of the council minutes.  It was also submitted the documents 
sought prior to the applicant’s employment in September 1999 were irrelevant.  It was submitted the employment conditions of 
the applicant were in effect contained in his letter of appointment and enterprise bargaining agreements entered into by the 
CSA with its employees, commencing in 1998.   

65 For item 5, the CSA’s counsel advised all such documents had already been discovered.  
66 With respect to the difficulty regarding Ms Walkington being under cross-examination, the applicant’s counsel submitted 

Mr Cusack effectively had the carriage of the matter on behalf of the CSA and he would be able to speak to counsel for the 
CSA about any additional documents.   

67 Given the submissions and undertakings of counsel for the CSA about items 1, 3 and 5, counsel for the applicant did not press 
the application with respect to them. 

68 Mr Howlett also said he was to inspect the file of the Commission about the alteration of the rules of the CSA which led to the 
insertion of rule 12(l)(vi) in 1992.  Counsel for the applicant accepted that inspection of the file might resolve some of the 
issues which he thought could be assisted by the additional discovery of documents. 

69 In relation to items 2 and 4, I was not prepared to make any orders because of the time within the proceedings when the 
application was made, oppression and relevance.  With respect to the former, all of the evidence had been completed save for 
the cross-examination of the main witness for the CSA.  If additional documents were provided and they were indicative of a 
broader approach by the applicant about some of the issues at the hearing, it would lead to a situation where Ms Walkington 
could be cross-examined on documents which she did not previously have the opportunity to discuss with counsel for the CSA.  
This would be productive of some unfairness to both the CSA and Ms Walkington as a witness.   

70 Additionally, the application was commenced on 7 June 2006.  Directions hearings took place on 22 June 2006, 4 August 2006 
and 1 September 2006.  As stated earlier, largely due to the unavailability of one or both counsel, the substantive application 
could not be first heard until 20-22 February 2007.  Orders for informal discovery had been made at the directions hearing on 
22 June 2006 and no application for further and better discovery had been previously made.  My opinion was that the late stage 
of the request for discovery of these documents, and the length of time within which such a request would have been made, 
were factors relevant to refusing to make the order. 

71 In relation to oppression I have set out above the submissions which were made by counsel for the CSA from the bar table 
without objection.  In relation to item 2 and item 4, the degree of oppression which would be suffered by the CSA in complying 
with the request for discovery in my opinion outweighed the forensic benefit which might be obtained from the documents 
being found and discovered. 

72 As to relevance items 2 and 4 sought the discovery of documents relating to a period well prior to the commencement of the 
applicant’s employment with the CSA in September 1999.  The applicant’s case with respect to rule 12(l)(vi) was that there 
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was a breach by the failure to appoint and employ the applicant in September 1999 and thereafter, on the same conditions and 
restrictions as a public service officer.  The determination of whether this did not occur would not in my opinion be materially 
assisted by what happened from 1991 to 1999 in relation to other employees. 

73 To the extent that other employees had letters of appointment which may have been different from that which was received by 
the applicant, they were not sufficiently material to the issues before the Commission so as to ground good cause for the 
making of the discovery order sought.  

74 For these reasons I declined to make any order for further and better discovery at the directions hearing on 7 March 2007. 
17. Post Hearing Communications and Submissions 
75 During final submissions, I acceded to a request from counsel for the applicant that he be at liberty to file an aide-mémoire 

about the evidence.  This document, comprising some 30 pages, was duly filed on 11 May 2007.  In the document it said the 
applicant had no objection to the respondent filing a reply to it.  Upon enquiry the respondent advised my associate it did not 
wish to file a reply. 

76 Whilst preparing my reasons I thought there were issues which had not adequately or with certainty been addressed during the 
hearing.  Accordingly, on 30 May 2007 my associate at my direction wrote to the parties requesting additional submissions 
about:- 

“(a) Whether there is any issue now taken with the findings and 
conclusions made by Kenner C in application 1215 of 2004 in 
paragraphs [24]-[26], [29], [36] and [37], or whether the Acting 
President may proceed on the basis that the findings and conclusions 
there made are not in contest. 

(b) If this is not so, which findings and/or conclusions are not accepted on 
what basis and what finding/conclusion is sought in place of that 
made by Kenner C. 

(c) Is there any relevance to the applicant’s case, and if so what, that the 
Public Service Award 1992 in clause 18 provides for a “commuted 
allowance” and “time off in lieu of overtime” [(1993) 73 WAIG 302 
at 309-311].” 

77 It is convenient at this point to set out paragraphs [24]-[26], [29], [36] and [37] of the reasons of Kenner C in application 1215, 
as follows:- 

“24 The meaning of “CSA Conditions of Service” is not made clear in the 
letter of 10 September 1999.  It seemed to be common ground however 
that these conditions of service have been reflected over the years in 
various instruments including unregistered agreements and various 
resolutions of the respondent's council.  Copies of these documents 
were annexed to Ms Walkington’s witness statement.  At the time of 
the commencement of the applicant's employment in September 1999, 
an unregistered agreement known as the CSA Staff Agreement 1998 
appeared to be in place.  This agreement was endorsed by the council 
of the respondent on 25 November 1998.  The terms of the 1998 Staff 
Agreement are silent as to overtime payments for employees.   

25 At about the time of the employment of the applicant, it appears that 
negotiations were being concluded for a new staff agreement, also 
unregistered, which became the CSA Staff Agreement 1999.  This 
agreement was endorsed by the council of the respondent on 3 
November 1999, shortly after the applicant's employment.  The 
evidence was and I find that the 1999 agreement was endorsed by a 
majority of the respondent's employees, and there was no suggestion 
on the evidence that the applicant took any objection to it.  The 1999 
agreement is itself silent as to the question of payment of overtime for 
working outside of ordinary hours.  However, it refers to the 
“codification” of terms and conditions of employment for staff of the 
respondent over the duration of the agreement.  Apparently this 
process took place and annexed to Ms Walkington’s witness statement 
was material showing the codification of various terms and conditions 
of employment, as agreed by the joint unions representing employees 
of the respondent on 12 April 2000 and ratified by the respondent's 
council on 24 May 2000.  The particular document dealing with 
overtime and time off in lieu is described as “C 55/00” and was 
annexure TW 5 to Ms Walkington's witness statement.  As it is 
material, the terms of this document are set out in full as follows: 
“1. In accordance with current practice, the CPSU/CSA does not 

generally pay overtime or approve time off in lieu of payment 
of overtime except in extraordinary or unusual circumstances. 

2. From date of commencement of employment, employees 
appointed to identified positions within the Union are paid an 
allowance in addition to salary, in accordance with Schedule 
A Salaries of the CSA Staff Enterprise Bargaining Agreement. 
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3. For those employees appointed to identified positions in 
subclause (2) of this clause, any claim for overtime or time off 
in lieu would have to be in extraordinary or unusual 
circumstances. 

4. In such extraordinary or unusual circumstances, claims for 
overtime or time off in lieu of payment of overtime, shall have 
prior written approval of the General Secretary. 

5. An employee who has prior approval to take time off in lieu is 
required to make arrangements with their supervisor to clear 
such time off in lieu within two months of the overtime being 
performed. 

6. Provided that there is written agreement between the 
employee and supervisor, time off in lieu of payment for 
overtime may be accumulated beyond two months from the 
time the overtime is performed so as to be taken in conjunction 
with periods of approved leave. 

7. In circumstances where the General Secretary has approved 
payment of overtime and there is no agreement for time off in 
lieu to be taken in conjunction with periods of approved leave, 
the employee shall be paid for the overtime worked.” 

26 This document is important in a number of respects.  Firstly, par 1 
refers to the respondent, as a general practice, not paying overtime or 
approving time off in lieu except in extraordinary or unusual 
circumstances.  I pause to note that this statement of policy, formally 
adopted by the council of the respondent, is entirely consistent with 
the testimony of both Ms Walkington and Mr Robinson as to the policy 
and practice of the respondent not to pay overtime for work outside of 
normal hours.  This is also consistent with the evidence of both 
Mr Robinson and Ms Walkington as to statements they said they made 
at the interview with the applicant prior to him commencing 
employment, and the respondent's practice historically, in relation to 
compensation for hours of work. 

… 
29 I am not therefore satisfied that the applicant has any contractual 

entitlement to payment for overtime by reason of the CSA Conditions 
of Service, as incorporated into his contract of employment. 

… 
36 I am therefore not satisfied that the applicant has discharged the onus 

upon him to establish, on the balance of probabilities, the existence of 
an entitlement to the payment of overtime for hours worked outside of 
normal hours of work.  Whilst it is not strictly necessary for me to 
determine the issue, on balance, as to the conflict in the evidence 
between the witnesses for the applicant and the respondent in relation 
to discussions prior to and during the interview process for the 
applicant's employment, I prefer the version of events as outlined by 
Mr Robinson and Ms Walkington.  That is, it seems to me, given the 
clear policy position that the respondent has had over the years in 
relation to overtime, and the restricted availability of car parking 
bays, it is more likely than not that these matters would have been 
raised at the time of the initial interview.  This is also entirely 
consistent with logic and commonsense, that the applicant be provided 
with a benefit, by way of a car parking bay that an officer of his level 
would not normally receive, as compensation for and recognition of 
the requirement to regularly work out of ordinary hours for which 
overtime is generally not payable. 

37 Finally, I do not accept the arguments advanced by the applicant that 
there was, in some way, an estoppel created by reason of the stance 
adopted by the respondent in this matter.  I accept the evidence of Ms 
Walkington that after the applicant initially raised the issue of the 
payment for overtime, and in an endeavour to maintain sound 
workplace relations, she agreed on an interim basis from April 2004 
to pay the applicant overtime pending the determination of this matter 
by the Commission.  No estoppel arises either as a consequence of this 
act or from any stated position of the respondent, prior to this matter 
being heard and determined by the Commission.”    

78 The letter requested the parties advise by 3:00pm on 1 June 2007 when they could provide the additional written submissions.  
Both parties advised they could do so within about a week.  The applicant and respondent both filed additional written 
submissions on 11 June 2007.  Due to one point in the respondent’s submissions the applicant was permitted to file 
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supplementary additional written submissions on 13 June 2007.  The contents of these submissions have been considered and 
will be specifically mentioned when appropriate to do so.  It is only necessary at this stage to say that the applicant did not 
accept all the factual findings made by Kenner C in these paragraphs and submitted that I needed to determine the factual 
issues on the evidence adduced in these proceedings.  I accept this submission and have proceeded on this basis.  In their 
submissions the CSA submitted issue estoppel applied to the findings about whether an entitlement to overtime was within the 
terms of the contract of employment, as this issue was decided by Kenner C in application 1215.  This may be correct, but for 
reasons set out later does not need to be determined because I am also of this opinion based on the evidence in these 
proceedings. 

18. Summary of Issues 
79 The applicant’s claim about the rule 12(l)(vi) breach may be summarised as:- 

(a) The CSA breached rule 12(l)(vi) by not appointing him subject to the same conditions as an officer appointed under 
the PSA 1992. 

(b) If he had been so appointed the applicant would have been entitled to be paid overtime. 
(c) The breach of (a) has lead to the failure by the CSA to pay the applicant for the overtime he worked in an amount 

which he has calculated. 
(d) The breach of the rule can and should be remedied by an order under s66 that the CSA pay the applicant this amount 

of money to put him in the same position as he would have been if the CSA had not breached the rule.   
80 The remedy sought is akin to a claim for damages for breach of duty.  That this is so is confirmed by paragraph [33] of the 

applicant’s amended outline of submissions dated 24 April 2007 where it is said that the applicant “incurred loss and injury as 
a result of” the breach of the rules. 

81 In summary the response by the CSA to the alleged rule 12(l)(vi) breach is:- 
(a) The second paragraph of rule 12(l)(vi) has been uncertain, redundant and incapable of application since the repeal 

of the PSA on 19 July 1994 [sic 1 October 1994]. 
(b) The CSA has dealt with this uncertainty and redundancy via rule 12(m). 
(c) In the circumstances the failure to pay overtime to the applicant did not constitute a breach of rule 12(l)(vi).   

82 The determination of the application about the alleged breach of rule 12(l)(vi) requires consideration of:- 
(a) The meaning of rule 12(l)(vi). 
(b) Whether there has been a breach of the rule. 
(c) If so what orders may be made within s66 of the Act to deal with the breach. 
(d) As part of (c) does s66 enable an order to be made of the type sought. 
(e) Issue (b) includes consideration of the response of the CSA. 

83 The applicant’s case about the alleged breaches of the rules constituted by the failure to provide adequate financial assistance 
to support application 1215 and the present application may be summarised as:- 

(a) Principal object 3(c) of the rules of the CSA gave rise to duties for the CSA:- 
(i) To represent the industrial welfare of the applicant. 
(ii) To treat the applicant fairly and reasonably in the provision of 

assistance and resources to support his industrial applications in the 
Commission. 

(b) There was a breach of the duties set out in (a) because of the failure to provide the applicant with adequate financial 
resources to support application 1215 and the failure to provide any financial resources to support the present 
application. 

(c) The breaches of the duties and therefore the rule may and should be remedied by an order under s66 that the CSA 
pay sums of money to the applicant to reimburse him for the legal expenses incurred in application 1215 and in the 
present application. 

84 Again, the remedies sought are akin to claims for damages for breach of a duty. 
85 The CSA’s response to these two alleged breaches of the rules is in summary:- 

(a) It did not act unfairly and unreasonably towards the applicant as it:- 
(i) Provided financial assistance in support of application 1215. 
(ii) Properly considered the applicant’s request for financial assistance to pay for the additional legal costs in 

application 1215. 
(iii) Properly considered the applicant’s request for financial assistance to support the present application. 

86 The determination of the application about the alleged second and third breaches of the rules requires consideration of:- 
(a) Whether the rules of the CSA provide for the duties relied upon by the applicant. 
(b) If so whether there has been a breach of these duties.  This includes consideration of the CSA’s response. 
(c) Again if so what orders may be made under s66 of the Act to deal with these breaches. 
(d) As part of (c), whether s66 enables an order to be made of the type which has been sought. 

87 I also mention that in closing the CSA submitted that even if any of the breaches relied upon by the applicant were proved, I 
could or at least should not make the orders sought by the applicant.  For example, for the alleged second and third breaches, 
the CSA submitted the President in a s66 application could go no further than review the processes involved in considering and 
determining the applications for resources and if there was any failure to follow an adequate process to make an order to 
remedy this. 
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88 From the above it is plain that to decide the application it is necessary to understand the meaning of the rules allegedly 
breached. 

19. The Construction of the Rules of an Organisation 
89 The way in which a Court or Industrial Commission should approach the question of the construction of the rules of an 

organisation is well established. 
90 Brinsden J with whom Smith J agreed in Hospital Salaried Officers Association of Western Australia (Union of Workers) v 

The Hon Minister for Health (1981) 61 WAIG 616 at 618 said:- 
“Generally speaking the correct approach to the interpretation of a union rule 
is to interpret it in the same manner as any other document.  It must be 
remembered however that union rules are not necessarily drafted by skilled 
draftsmen.  It is therefore necessary I think in construing a union rule not to 
place too literal adherence to the strict technical meaning of words but to 
view the matter broadly in an endeavour to give it a meaning consistent with 
the intention of the draftsman of the rule.  This approach has been endorsed in 
relation to awards: see Geo A. Bond & Co. Ltd.  (In Liq.) v McKenzie (1929) 
A.R. 499 at 503-4 referred to in Federal Industrial Law by Mills and Sorrell 
5th Ed. at p522.  I also said much the same thing in the unreported decision of 
Bradley v The Homes of Peace 1005/1978, judgment delivered 21st December, 
1978 at p.13-14.” 

91 These observations have been cited and applied in s66 applications.  An example is Williams v SDAEAWA (2005) 85 WAIG 
1963. 

92 A similar approach has been adopted by the High Court in the construction of union eligibility rules.  In Re Anti-Cancer 
Council of Victoria; Ex Parte State Public Services Federation (1992) 175 CLR 442 at 448, Mason CJ, Brennan and Gaudron 
JJ said it “is well settled that union eligibility rules are to be interpreted liberally and according to their ordinary and popular 
meaning”.  Their Honours cited a number of decisions in support of this proposition including The Queen v Isaac; Ex Parte 
Transport Workers’ Union (1985) 159 CLR 323 decision, where Wilson J at 340 said:- 

“In construing the eligibility clause in the constitution of an organization, it is 
necessary to bear in mind the nature of the instrument in which the words 
appear and the purposes that it is intended to serve. The rule now in question 
bears ample indication on its face that it has been prepared without the 
assistance of a skilled draftsman. It has been amended from time to time, 
probably in response to the exigencies attending the industrial affairs of the 
union and without regard to the effect of the amendment on the internal 
consistency of the clause as a whole. It follows that the words of the rule 
should be given a wide meaning and interpreted according to their ordinary 
or popular denotation rather than by reference to some narrow or formal 
construction: Reg. v Cohen; Ex parte Motor Accidents Insurance Board ; Reg. 
v McKenzie; Ex parte Actors and Announcers Equity. Nevertheless, 
notwithstanding this generosity of approach, the meaning of the words 
remains a legal question to be determined by the application of the ordinary 
rules which govern the construction of written documents: Reg. v Aird; Ex 
parte Australian Workers' Union; McKenzie.”  (Footnotes omitted) 

93 French J in Re Election for Office in Transport Workers’ Union of Australia, Western Australian Branch (1992) 40 IR 245 at 
253 said that the “preferred approach to the construction of union rules which requires them to be construed not technically or 
narrowly but broadly and liberally and not “subjected to the same meticulous scrutiny as a deed carefully prepared by 
lawyers.””.  His Honour cited R v Holmes; Ex Parte Public Service Association (NSW) (1977) 140 CLR 63 per Gibbs J at 73 
and Re An Election in the Australian Collieries Staff Association (NSW Branch) (1990) 26 FCR 499 per Lockhart J at 502.  
The reasons of French J were cited with approval by Mansfield J in Thomas v Hanson [2001] FCA 539 at [20].  Authorities 
cited by the applicant set out a similar method of approach.  (Delron Cleaning Pty Ltd T/A Delron Hospitality Management 
(2004) 84 WAIG 2527 at [40] and FMWU v GW Smith and KJ Rose (1988) 68 WAIG 1010. 

94 The approach which I should follow is as set out in the passages from the cases quoted. 
20. Organisational Structure of the CSA 
95 Before discussing the evidence in greater detail, it is relevant to say something about the organisational structure of the CSA as 

contained in its rules.  Rule 12(a) provides that the “management of the Association shall be vested in a Council which shall be 
elected from the financial membership of the Association …”.  Rule 12(a) goes on to state the council is comprised by the 
president, two vice presidents, an honorary treasurer, a general secretary, an assistant general secretary and councillors, who 
are members of an electorate they represent, and elected by the financial members in the electorate.  The general secretary and 
assistant general secretary are also both elected by financial members. 

96 Rule 12(b)(i) provides that each electorate will be represented on council by one councillor and one proxy councillor for each 
500 financial members or part thereof allocated to the electorate as at 31 December in the year preceding an election.  
Rule 12(b)(ii) provides that each councillor and proxy councillor shall be elected for a term of two years.  Rule 12(c)(i) 
provides that the CSA shall be divided into electorates consisting of such members of the CSA as is determined by the council 
from time to time in its discretion having regard to such advice as to the views of members affected as is available.   

97 Rule 12(f)(i) provides that the general elections of councillors representing electorates shall be held every two years.  
Rule 12(j)(i) provides that the council shall meet at such times as may be deemed expedient, but not less than 10 times a year.  
Rule 12(j)(ii) provides that the general secretary shall on receipt of a requisition signed by not less than 25% of council call a 
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special meeting of the council to be held not more than 14 days after receipt of such requisition.  A quorum is stated in 
rule 12(j)(iii) to be a majority of those entitled to attend and vote at the meeting.   

98 Rule 12(l) contains the powers of the council including rule 12(l)(vi) and rule 12(m) which have already been set out.  
99 Rule 13 is about the executive committee of the CSA.  Rule 13(a) provides that the executive committee shall consist of the 

president, the two vice presidents, the honorary treasurer, the general secretary and the assistant general secretary and six 
members who shall hold office for a term of two years, elected in August in each even numbered year by the council by its 
members.  Rule 13(b) provides details as to when this election is to be held.   

100 Rule 13(c) is as follows:- 
“The Executive Committee shall be responsible for the management and 
proper conduct of the business and the carrying out of the policy of the 
Association between meetings of the Council, subject to the resolutions and 
decisions of the Council and to the Constitution and these Rules and in 
particular shall:- 

(1) Perform the duties allotted to it by the Council. 
(2) Deal with and make recommendations to the Council in 

regard to all matters of finance. 
(3) Examine all accounts and present them to the monthly 

meetings of the Council. 
(4) Advise the Council as to the financial position of the 

Association. 
(5) Supervise the receipt and banking of funds of the Association. 
(6) Deal with such other matters as may be referred to it by the 

Council from time to time. 
(7) Have power to authorise payment of any amount up to a level 

as determined by Council each year. 
(8) Meet at least once in each month.  Should the President deem 

it advisable to hold a special meeting of the Executive to 
consider any matter which in his or her opinion merits the 
holding of such meeting, he or she may instruct the General 
Secretary to summon a special meeting, and the General 
Secretary shall do so forthwith.  Upon receipt of a requisition 
for a special meeting giving particulars of the nature of the 
business to be discussed and duly signed by at least four 
members of the Executive, the General Secretary shall 
forthwith summon a special meeting.  All notices convening 
special meetings shall state the nature of the business to be 
considered and no business other than that mentioned in the 
notice summoning the meeting shall be transacted at any such 
meeting.” 

101 By rule 13(8) the executive committee is to meet at least once a month.  This rule provides that if the president deems it 
advisable to hold a special meeting of the executive committee to consider any matter which merits the holding of such a 
meeting he or she may instruct the general secretary to summon a special meeting and the general secretary shall do so 
forthwith.  A special meeting must also be called by the general secretary under rule 13(8) if a requisition for a special 
meeting, giving particulars of the nature of the business to be discussed, is duly signed by at least four members of the 
executive committee.  Rule 13(d) provides that seven members shall form a quorum of the executive committee. 

102 Rule 14 is about the president.  The duties of the president are set out in rule 14(b).  Rule 14(b)(2) contains a duty of the office 
of the president to “enforce the rules, Association policies, and Standing Orders and have control of meetings at which he or 
she presides, and shall use all necessary power to secure and enforce order and expedition in the conduct of the business and 
good order of the members thereat”. 

103 Rule 14(b)(4) provides that the president has the duty to ensure as far as possible that the rules of the CSA are performed and 
observed by officers and members of the CSA. 

104 Rule 17 provides for workplace delegates whose duties are described in rule 17(f).  The duties include advising members of 
their industrial entitlements.   

105 Rule 19 is about the general secretary.  Rule 19(a) provides that the general secretary is the executive officer of the CSA and 
shall be responsible for the administration of the CSA, the management of the CSA’s office and the direction of the employees 
of the CSA including the assistant general secretary.  The duties of the assistant general secretary are described in rule 20 and 
include assisting the general secretary and in their absence, performing the duties of the general secretary.  

106 In summary therefore the CSA’s supreme governing body is the council which must meet at least 10 times per year.  The 12 
member executive committee, comprised by six members of council, is responsible for the management of the CSA and 
carrying out the policy of council and must meet at least once per month.  The general secretary is the executive officer of the 
CSA and has an assistant general secretary.  The president must enforce the rules and presides at meetings.  The CSA council 
may appoint people whose services are thought necessary to carry out its purposes. 

21. The First Alleged Breach - The Construction of Rule 12(l)(vi) 
107 This rule gave the CSA council the power to appoint people to provide services for the carrying out of the purposes of the CSA.  

The rule provided that if such persons were appointed they were to be appointed subject to the “same conditions and 
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restrictions” as a public service officer.  I agree, with respect, with the description given by Kenner C about this rule in 
application 1215 at paragraph [33] where he said the “provision qualifies the general power of appointment …”. 

108 The relevant focus of the rule is on the “appointment”.  To comply with the rule the appointment was required to be on the 
conditions specified.  The rule assumes that it was possible to equate the conditions and restrictions of a CSA employee to 
those of a public service officer. 

109 The rule also assumes there was an identifiable set of “conditions and restrictions”, of “an Officer appointed under the Public 
Service Act”.  The expression “conditions and restrictions” is in my opinion broader than simply a level and salary alignment 
with officers of the public service.  The use of the word “restrictions” may not add much to the rule.  Although generally each 
word in a rule should be given meaning, it is difficult to see that it adds much to “conditions”.  This is because a “restriction” 
will still be a “condition”. 

110 I have considered the relevance of the time when the rule was inserted to an understanding of its meaning and application.  As 
set out in the chronology the rule was inserted on 29 July 1992.  This was prior to the commencement of the PSA 1992 on 
1 December 1992.  I do not think however that the intent and meaning of the rule was to make the conditions and restrictions 
applying to public service officers at the time of the commencement of the rule apply to the later appointment of employees of 
the CSA, even if the conditions and restrictions of a public service officer changed.  The rule was intended to make the 
appointment of an employee by the CSA council subject to the same public service officer conditions and restrictions which 
existed at the time of their appointment. 

111 The applicant contends that there was an identifiable set of conditions and restrictions at the time of his appointment or at least 
there was so with respect to overtime payments. The CSA contends that there was not and therefore it was impossible in 
practice to comply with the rule. 

112 I will next consider the evidence relevant to this and other issues involved in the alleged breach of rule 12(l)(vi) 
22. Breach of Rule 12(l)(vi) – The Evidence 

(a) The Employment of Public Sector Employees 
113 The PSA commenced on 16 May 1979.  Section 20 provided that the public service would be constituted by departments and 

sub departments and some “posts” in organisations, as defined.  Departments and sub departments were defined in s5 of the 
PSA to be branches of the public service established under ss21 and 22 respectively.  Organisations, generally, were defined in 
s5 to be state trading concerns, state instrumentalities, state agencies or public statutory bodies established or continued by or 
under a written law and specified in column 2 of the schedule to the PSA. 

114 An “officer” was defined in s5 of the PSA to mean someone “in relation” to a department, “employed in the department under 
and subject to this Act”.  With respect to an organisation it meant a person who was employed in the organisation and was a 
member of the senior executive service.  Pursuant to s14(3) of the PSA the Public Service Commissioner had the power to 
appoint, transfer or promote officers and to determine remuneration. 

115 The PSA 1992 was made by order of the Commission after a consent application on 2 February 1993 (CSA v Commissioner, 
Public Service Commission (1993) 73 WAIG 301/302).  It superseded and replaced the Public Service Salaries Agreement 
1985 and the Public Service General Conditions of Service and Allowances Award 1989.  Pursuant to clauses 3, 4 and 5, the 
PSA 1992 applied throughout Western Australia to all government officers employed under the PSA and operated from the first 
pay period commencing on or after 1 December 1992.  Clauses 10-18 of the PSA 1992 together with the relevant schedules 
were respectively about salaries, salaries in specified callings, annual increments, payment of salaries, higher duties allowance, 
deduction of association subscriptions, hours, shift work allowance and overtime allowance.  More will be said about the 
overtime allowance later. 

116 Despite the presence of the PSA 1992, there was at least the theoretical possibility that the conditions of employment of public 
service officers could be changed under a registered industrial agreement pursuant to s41 of the Act.  This type of agreement 
could be made between the CSA, as an organisation, and the employer of public service officers (s41(1)).  When registered by 
the Commission the industrial agreement would “prevail” over any inconsistency with an award unless the agreement 
expressly provided otherwise (s41(9)). 

117 Since 1993 the employment of public sector employees in Western Australia has changed in accordance with the policies of 
the day of the differently constituted state governments.  In 1993 the then Coalition government effected a paradigm shift in 
the employment of public sector and other employees by the enactment of the Workplace Agreements Act 1993 (WA).  As 
noted in the chronology the Workplace Agreements Act commenced on 1 December 1993.  The Workplace Agreements Act 
permitted employers and employees to enter into a workplace agreement which took precedence over any award whilst the 
workplace agreement remained in force.  (Sections 5, 6).  The Workplace Agreements Act by s4 took priority over the Act.  
Pursuant to s19(2) of the Workplace Agreements Act an individual workplace agreements generally had effect from when it 
was signed by the parties to the agreement or from some later day as provided for in the agreement.   

118 Part 3 of the Workplace Agreements Act set out its application to the public sector.  Section 43(1) enacted that a person who 
was appointed under a written law to a position as an officer or employee; employed by the Crown; or the holder of an office 
or position in or under a public authority, may be a party to a workplace agreement as an employee.  Section 43(2) said that 
subsection (1) applied whether or not in law a person had a contract of employment.  Section 44(1) provided that in respect of 
the employees to whom s43(1) applied, the employer for the purpose of the Workplace Agreements Act was to be a person 
prescribed by the regulations in respect of that employee or class of employee.  Section 45(1) provided that any matter that was 
excluded from the operation of the part by the PSA (including regulations under the PSA) could not be varied or affected by 
agreement between the parties to a workplace agreement.  Schedule 3 to the Workplace Agreements Act set out consequential 
amendments in accordance with s103 of that Act.  By clause 6 of schedule 3, the PSA was amended to insert s53A which 
excluded from the operation of part 3 of the Workplace Agreements Act “any matter concerning the management or structure 
of the Public Service that is prescribed for the purposes of this section”. 

119 One effect of the enactment of the Workplace Agreements Act, with respect to public service officers, was that it permitted 
such employees and their notional employer to enter into individual contracts which could be at variance from the PSA 1992.   
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120 The Workplace Agreements Act also allowed for collective workplace agreements.  These agreements had to be registered to be 
effective after lodgement with the Commissioner of Workplace Agreements.  (ss26, 31, 32).  The Commissioner kept a register 
of workplace agreements.  (s28).  Pursuant to s39 of the Workplace Agreements Act an agreement lodged with or registered by 
the Commissioner was generally not open for inspection.  This did not apply however to a workplace agreement referred to in 
s43(1) that was lodged with or registered by the Commissioner.  These workplace agreements were open for inspection by any 
person and could be disclosed to any person who in the opinion of the Commissioner made a request for information that could 
reasonably be complied with by the Commissioner.  (s40).  Although s43(3) of the Workplace Agreements Act was amended 
by the Industrial Legislation Amendment Act 1995, this did not change the essential nature of the Workplace Agreements Act 
with respect to public service officers.   

121 The PSMA commenced to operate on 20 August 1994 and 1 October 1994 respectively.  (See s2 of the PSMA and the 
Government Gazette, 19 August 1994, page 4155 and 30 September 1994, page 4948).  The PSMA repealed the PSA.  The 
PSMA continued the existence of an office created under s14(3) of the PSA (see clause 4 of Schedule 5 of the PSMA).  
Section 112(1) of the PSMA provided that a reference in a “written law or book, document or writing to the Public Service Act 
1978 or the Public Service Act 1904 is, unless the contrary intention appears or it is otherwise provided under the Acts 
Amendment (Public Sector Management) Act 1994, to be construed as if it had been amended to be a reference to this Act”.  
Both parties accepted this section applied to rule 12(l)(vi) of the CSA rules.   

122 Under the PSMA a “public service officer” was someone employed in the “public service” (s3).  The public service, under s34 
of the PSMA was constituted by, amongst other entities, state government departments established under s35 of the PSMA.  
The PSMA provided for the administration of the “public sector”, which as defined in s3 included the “agencies” which in turn 
included “departments”.  The PSMA contained general principles for the public sector about public administration, 
management and conduct (Part 2).  The PSMA provided for a Commissioner for public sector standards to prescribe standards 
and codes of ethics.  The PSMA also established a process for dealing with a “breach of discipline” by a public service officer 
(s80).  Under s78 a public service officer who was a “government officer” could appeal to the Commission constituted by a 
Public Service Appeal Board against decisions made in the exercise of specified powers in the PSMA. 

123 After the commencement of the PSMA, the PSA 1992 continued to apply to officers appointed under s14(3) of the PSA whose 
office continued to exist by clause 4(c) of Schedule 5 of the PSMA.  

124 This was because the scope clause of the PSA 1992 was amended by order of the Commission made on 19 June 1997.  (See 
(1997) 77 WAIG 1716).  The order was said to operate from 1 October 1994.  The amended scope clause referred to public 
service officers appointed under Part 3 of the PSMA and also to officers appointed under s14(3) of the PSA whose office 
continued to exist by virtue of clause 4(c) of Schedule 5 to the PSMA.   

125 The Western Australian Public Sector (Civil Service Association) Enterprise Bargaining Framework Agreement 1995 (the 
Framework Agreement); CSA v Agriculture Protection Board and Others (1995) 75 WAIG 2500 was also brought to my 
attention by counsel for the applicant.  Pursuant to clause 4(1), the Framework Agreement applied to the CSA and to the 
employing authorities in the public sector agencies listed in Attachment 2.  As stated in clause 3(1) the purpose of the 
Framework Agreement was to put in place “a process for agencies to negotiate agreements which achieve improvements in 
productivity and efficiency and the enhanced performance of agencies covered by it and allows the benefits from those 
improvements to be shared by employees, agencies and the Government on behalf of the Community”.  Clause 3(2) provided 
that the Framework Agreement “places priority on the parties at the agency level taking responsibility for their own labour 
relations affairs and reaching agreements appropriate to their agency”.  The Framework Agreement was registered with the 
Commission as an industrial agreement under s41 of the Act.   

126 The applicant’s counsel also referred me to The Department of Resources Development Enterprise Bargaining Agreement 
1995 (the DRD agreement) (Department of Resources Development v CSA (1996) 76 WAIG 951).  This was also registered as 
an industrial agreement under the Act and is an example of an agency specific agreement.  As stated in clause 3, the DRD 
agreement was binding upon the CSA and the Department of Resources Development and it was estimated that 40 employees 
would be bound by the DRD agreement upon registration.  By clause 4, the DRD agreement was to operate from the 
commencement of the first pay period on or after 22 September 1995.  Clause 5 provided that the DRD agreement would be 
read in conjunction with the PSA 1992 “which applies to the parties bound by this document.  In the case of any 
inconsistencies this Agreement shall have precedence to the extent of the inconsistencies”.   

127 Following the election of the Australian Labour Party as the State Government in 2001, steps were taken to repeal the 
Workplace Agreements Act, including in its application to public sector employees.  This was effected by the Labour Relations 
Reform Act 2002 (WA); Act No. 20 of 2002.  The thrust of that Act was, by way of repeals and amendments to the Workplace 
Agreements Act, to remove the capacity to enter into workplace agreements which had precedence over the awards of the 
Commission.  The Labour Relations Reform Act also contained transitional provisions for the continued operation in some 
circumstances of workplace agreements which were still current.  Section 4H of the Workplace Agreements Act provided that 
certain conditions of workplace agreements continued as part of a contract of employment between the employer and the 
employees.  With respect to public sector officers, s44(2) was amended so that an employee and notional employer could 
pursuant to s24(1) of Workplace Agreements Act enter into an agreement in writing cancelling the workplace agreement.   

128 Ms Walkington also described the changes in the employment of public service officers, dependent upon changing 
governmental policy, from 1991 to 2006.   

129 A summary of Ms Walkington’s evidence on these issues is:- 
(a) Enterprise bargaining principles emerged in Western Australia in 1991 when there was a state ALP government.  

Following discussions between union bodies and the government, government departments that had similar 
functions were to be grouped together to negotiate enterprise bargaining agreements. 

(b) Shortly after these discussions there was a change of state government and the Coalition government passed the 
Workplace Agreements Act. 
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(c) The only collective agreements reached by the CSA and the State government under the Workplace Agreements Act 
were for the Water Authority and the Department of Transport and Main Roads.  These agreements had different 
conditions. 

(d) In 1996 an agreement was reached with the state government so that collective bargaining occurred within 
individual departments in the public sector and enterprise bargaining agreements were then registered.  (This may 
have been a reference to the Framework Agreement). 

(e) Additionally most government departments offered workplace agreements to individual employees under the 
Workplace Agreements Act so that individuals within departments had terms and conditions applicable to them that 
varied from otherwise applicable collective agreements. 

(f) By 2001 there were approximately 352 collective and individual agreements dictating the terms and conditions of 
employment for officers in the public service.  A database of these agreements was maintained by the CSA and 
annexed to Ms Walkington’s witness statement. 

(g) There were no standard terms and conditions of employment within these agreements. 
(h) In 2001 an ALP state government was elected.  By 2002 the Public Service General Agreement was negotiated and 

commenced operation on 22 March 2002.  The General Agreement removed many but not all of the departmental 
collective agreements and aligned employment conditions within departments to the PSA 1992. 

(i) Subsequent to the commencement of the General Agreement the terms and conditions of employment for people 
employed under the PSMA are determined by:- 
(i) The General Agreement. 
(ii) The PSA 1992. 
(iii) Agency specific agreements in some departments which operate in conjunction with the PSA.  An example 

was an agreement for the agriculture department.  Ms Walkington said there were currently about 40 agency 
specific agreements. 

130 In cross-examination, Ms Walkington was asked whether she considered the conditions of employment of public service 
officers and workplace agreements to see if there were common conditions and what was different.  She said that there were no 
common conditions including overtime.  Ms Walkington did not accept that overtime remained a common theme throughout 
the relevant period of time.  (T325). 

131 Ms Walkington also said that as at July 1992 when rule 12(l)(vi) was inserted there were different conditions of employment 
for some public service employees.  As an example she gave “the Fisheries”.  (T317).  The applicant’s counsel provided Ms 
Walkington with a copy of a decision of Commissioner Fielding dated 21 August 1990 in application PSA 5 of 1986; (1990) 
70 WAIG 3612.  This involved an application for a new award prescribing allowances for Fisheries and Wildlife Officers, 
Technical Officers and Technical Assistants employed in either the Department of Conservation and Land Management or the 
Department of Fisheries.  The award was intended to replace the Fisheries and Wildlife Commuted Overtime and Seagoing 
Allowances Agreement 1983.  The new award made provision for commuted overtime.   
(b) The Appointment and Employment of the Applicant 

132 The applicant commenced his employment with the CSA on 20 September 1999.  The applicant had been a member of the CSA 
since 20 June 1994.  To obtain his employment with the CSA the applicant responded to an advertisement in The West 
Australian newspaper.  The advertisement said that some after hours work was required.  The applicant was interviewed for the 
position on 23 August 1999.  Present at the interview were Mr David (Dave) Robinson, the then general secretary of the CSA, 
Ms Robertson, the then president of the CSA and Ms Walkington, who was then the assistant general secretary of the CSA.   

133 During the interview the applicant was told the position required the taking of minutes at meetings and that many of the 
meetings would take place out of usual working hours.  The applicant said there was no mention of overtime payments during 
the interview.   

134 During the interview the applicant was not shown any documents containing conditions of employment nor was he aware at 
the time of the content of the rules of the CSA.   

135 The applicant said that following the interview but before receiving an offer of employment, Mr Robinson telephoned him to 
advise that he would like to offer the applicant the job.  Salary and availability for commencement were discussed.  The 
applicant said he was not at any stage told he would be given a car parking space instead of being paid for overtime or instead 
of being given time off in lieu of overtime.   

136 A letter of offer of employment dated 10 September 1999 was received by the applicant on or about 14 September 1999.  The 
letter was signed by Mr Robinson as the general secretary of the CSA.  The letter informed the applicant that he had been 
selected for appointment to the position of executive officer effective from 20 September 1999.  The letter said:- 

“… appointment will be at level 3:4 initially, which is a fortnightly salary of 
$1,405.93 ($36,671 per annum) and is subject to a three (3) month probably 
(sic)  period.  Following satisfactory completion of the probationary period, 
you will be eligible for permanency and membership of the staff 
superannuation scheme and your salary will increase to level 4:1.  This is a 
fortnightly salary of $1,458.08 ($38,032 per annum).  You will be eligible for 
a yearly salary increment, on your anniversary date of appointment, subject to 
satisfactory performance to a maximum of $40,195 per annum.  CSA 
Conditions of Service will apply and there is also the option to work a nine 
day fortnight.  A car parking bay will be provided for your use.  Should you 
wish to terminate your employment with the CPSU/CSA, four weeks’ notice 
will be required.” 
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137 There was no document which the applicant received which set out the “CSA conditions of service”.  Also the letter did not, in 
its terms, or by reference to or in conjunction with some other document, clearly explain the reference to levels.  There was no 
mention of overtime in the letter. 

138 As stated earlier the applicant commenced employment on 20 September 1999.  Either during the course of an induction 
conducted by Ms Brewer, or later, Ms Brewer said something to the effect that the CSA did not usually pay overtime but that 
people take time off in lieu.  The applicant said he understood Ms Brewer to mean that in general terms the CSA did not pay 
overtime but that time off in lieu of overtime would be approved.  

139 The applicant said that during the course of his duties as executive officer he worked many hours “outside of my usual working 
hours”.  The applicant said his overtime hours were recorded in his claim for overtime payments in application 1215.  Most of 
this work involved preparing for and attending at meetings.  In a witness statement filed on 19 October 2005 and which was 
part of exhibit 12 in the present proceedings the applicant said his usual hours were 8:00am to 5:00pm with 40 minutes for 
lunch, allowing him to work 75 hours per fortnight and take the tenth day off. 

140 The applicant said that during the course of his duties as executive officer he saw that applications for overtime payments were 
approved for other CSA employees.  Specifically he mentioned Ms Sue Burlinson, a training officer and Mr Tony Spencer a 
building supervisor.  

141 On or about 15 April 2004 the applicant made what he described as a formal claim to the CSA for payment for the hours he had 
worked outside of his “prescribed hours”.  The applicant said it was about this time he became aware of the CSA rules 
regarding conditions of employment.  He was also having discussions about these matters with Ms van den Herik.  As stated 
she was employed by the CSA as an industrial officer/advocate and was also a CSA delegate for the employees of the CSA.   

142 The applicant said an agreement was reached so that he would be paid overtime.  (Ms Walkington’s evidence was that this was 
without prejudice).  An email from Ms Walkington dated 19 April 2004 evidenced this.  After this the applicant was paid 
overtime and he was still permitted to use the car parking bay. 

143 There were discussions involving Ms van den Herik and Ms Walkington about the applicant’s claim for overtime but the claim 
was not resolved.  The applicant said that on or about 22 April 2004 there was further communication and email 
correspondence between himself and Ms Walkington.  The applicant said Ms Walkington sent an e-mail to him dated 22 April 
2004 in which she said the applicant had been told that the provision of the car parking bay was in lieu of overtime payments.  
The e-mail also referred to things allegedly said at the employment interview by Mr Robinson.  The e-mail also recorded the 
applicant saying he did not recall these things being said. 

144 After further correspondence which did not settle the claim, application 1215 was filed on 16 September 2004.  One of the 
letters was from Ms van den Herik as CSA staff workplace delegate to Ms Walkington dated 1 July 2004.  In this letter it was 
asserted the CSA “custom and practice” was that the PSA 1992 rates were applicable and this “is currently enshrined” in rule 
12(l)(vi). 

145 The total amount claimed in application 1215 was $9,850.29.  The calculations made by the applicant were not disputed by the 
CSA in application 1215 or this application.  The applicant gave details about his representation in application 1215, which will 
be summarised later when setting out the evidence about the second alleged breach of the rules. 

146 In the present application, the applicant contended his employment with the CSA should have been on the same conditions as 
an officer appointed under the PSA, in accordance with the CSA rules, and that those conditions would have given him the 
benefit of overtime payments on the terms contained in the PSA 1992. 

147 The applicant also contended that by not making overtime payments a condition of his employment, the CSA had breached its 
rules.  The applicant said the result of the CSA breaching its rules was that he had not received significant payments for the 
work he did outside of his ordinary working hours which he believed would have been payable to a CSA member employed in 
the public service.  The applicant said he believed he had been treated less favourably than other persons employed by the CSA 
who were given overtime payments or were allowed to take time off in lieu of overtime payments.   

148 The applicant then said that in early May 2006 he became aware of a memorandum and notice to members written by 
Ms Walkington as general secretary of the CSA.  It was upon seeing the terms of this memorandum that the applicant decided 
to commence the s66 proceedings.  The applicant said his understanding of the purpose of the memorandum and an attached 
draft notice to members was that it was information to the CSA council in support of a proposal to change the CSA rules by the 
deletion of part of rule 12(l)(vi).  The applicant said the memorandum and notice to members appeared to be a direct response 
to the outcome in application 1215.   

149 Ms Robertson referred to the job interview with the applicant on 23 August 1999.  She said that each candidate at the interview 
was told of the requirement to take minutes of meetings and that many of the meetings would take place out of the usual 
working hours.  Ms Robertson said she did not recall Mr Robinson outlining the general conditions of service.  Ms Robertson 
said she was certain there was no mention of overtime during the interviews.  It was however mentioned to each candidate that 
a car parking bay would be made available to them.  Ms Robertson did not recall any documents relating to terms or conditions 
of employment being given to any applicant for the position.   

150 Most of the evidence of Ms van den Herik was about the second alleged breach of the CSA rules.  With respect to the alleged 
breach of rule 12(l)(vi) Ms van den Herik said she had known the applicant since he was first employed at the CSA.  She said 
the executive officers before the applicant were female.  Ms van den Herik said her understanding of why the car parking bay 
was provided to executive officers was as a security and safety measure.  The car parking bay was provided to the then female 
executive officer when in 1991 or 1992 there were reports that a woman had been raped near Royal Perth Hospital.  
Ms van den Herik said her understanding was that the car parking space continued to be provided to executive officers after 
that, whether male or female. 

151 Ms Walkington disagreed with the evidence of Ms van den Herik that the car parking space was made available for safety 
reasons.  This was because the parking bay had been located in the basement beneath the CPSU/CSA building and until 
approximately four years ago the basement was not enclosed, was in an isolated location and could be accessed by any member 
of the public.  Ms Walkington also said the CSA make available to its employees taxi vouchers in the event they are required to 
work past normal working hours, for personal safety reasons. 
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152 After Ms van den Herik gave evidence and in the course of the cross-examination of Ms Walkington, exhibit 13 was tendered 
which was a copy of the letter of appointment to the CSA of Ms van den Herik dated 18 January 1991.  This said she had been 
appointed an industrial officer at a level 4.2.  This level and the salary mentioned in the letter were shown to be equivalent to 
the then applicable public sector award rate.  The letter also said that other conditions were similar to the state public service 
and a “Position Data Form” and a sheet briefly outlining conditions of service “were attached”.  An email from Ms Brewer to 
Ms van den Herik dated 27 February 2007 said the latter documents could not be found in her personal file held by the CSA.  I 
mention that although I received the letter and email as exhibits I do not find them of assistance in determining the issues in the 
application – they relate to a time before the relevant rule was inserted and are about the appointment of someone other than 
the applicant. 

153 Ms Walkington referred to the employment of the applicant and the issue of his entitlement to overtime.  Ms Walkington was 
present at the employment interview with the applicant.  She said he was told the position required work outside ordinary hours 
to record minutes for meetings and overtime was not paid, but in lieu of paid overtime the successful applicant to the position 
would be allocated a car parking bay.  Ms Walkington also said that although the applicant was employed as a level 4 
employee, people employed by the CSA at lower than level 6 were rarely afforded a benefit like this. 

154 She was also referred to paragraph [7] of her statement in application 1215, which became exhibit 10 in these proceedings, 
where she said that at his interview the applicant was told by Mr Robinson the successful applicant would not be paid overtime 
for work but would be allocated a free car parking bay on the premises in lieu of overtime being paid.  Ms Walkington agreed 
with the proposition that a public service officer could not substitute a car parking bay for an entitlement to overtime unless a 
specific arrangement to do that occurred through an agency specific agreement.  (T343/344).  She agreed there was no 
reference in the applicant’s letter of appointment to traded off overtime for the free use of the car parking bay.  (T345).  It was 
put to Ms Walkington that the offer of employment to the applicant, on her version of events, was not fair in that he did not get 
a choice of having been paid overtime or use of the car parking bay.  Ms Walkington said that she did not know if it would 
have been fair or not because this depended upon more than a comparison between the monetary value of the car parking bay 
and paid overtime.  Ms Walkington said “in some cases it might be monetarily worth less, but it might actually be for your 
lifestyle and convenience worth more to you to have that”.  She confirmed however that a choice was not in the offer of 
employment.  (T347).   

155 As to the overtime the applicant worked, Ms Walkington confirmed the position that she had held in application 1215 which 
was that she accepted on the basis of the advice of Ms Brewer, that the applicant’s calculation of the value of the overtime 
worked was correct.  It was correct in the sense of the hours which the applicant said he worked.  (T167).  Ms Walkington also 
thought the calculations, which were checked by Ms Brewer, came from the PSA.  (T167). 

156 Ms Walkington also detailed in her witness statement the first approach by the applicant to her in 2004 about an entitlement to 
overtime, leading to the commencement of proceedings in application 1215. 
(c) Overtime and Public Service Officers 

(i) The PSA 1992 
157 Clause 18 of the PSA 1992 contains an entitlement to the payment of an overtime allowance.  From clause 18(2) the 

entitlement to overtime was referable to an officer’s “prescribed hours of duty”.  This expression was defined in clause 18(1) 
to mean “the officer’s normal working hours as prescribed in clause 16 …”.  In turn, clause 16(1) said that “prescribed hours 
of duty to be observed by officers shall be seven hours thirty minutes per day to be worked between 7.00am and 6.00pm 
Monday to Friday as determined by the chief executive officer with a lunch interval of forty-five minutes to be taken between 
12.00noon and 2.00pm.  Subject to the luncheon interval prescribed hours are to be worked as one continuous period”.  Clause 
6 defined the “Chief Executive Officer” to mean the person immediately responsible for the general management of the 
department to the Minister of the Crown for the time being administrating the department.  Clause 16(2) provided for other 
working arrangements.  This allowed for variation of the prescribed hours of duty within a department or branch or section 
thereof so as to make provisions for the attendance of officers on Saturday, Sunday, public holidays or on a public service 
holiday; the performance of shift work and [sic] “the nature of the duties of an officer or class of officers in fulfilling the 
responsibilities of their office”.  Clause 16(2)(b) provided for the possibility of alternative working arrangements involving 
flexitime, a nine day fortnight, permanent part-time employment or such other arrangements as approved by the Public Service 
Commissioner.  Clause 16(3) provided for flexitime arrangements and clause 16(4) for a nine day fortnight.  Clause 17 
provided for a shift work allowance.   

158 Clause 18(2) provided for work which was “deemed as overtime”.  This was work performed “by direction of the Chief 
Executive Officer” which was “before or after the prescribed hours of duty on a week day” or “on a Saturday, Sunday or 
public service holiday, other than during prescribed hours of duty”.  Clause 18(2)(a) provided that the overtime would be paid 
at the hourly rate prescribed by paragraph (b) of the subclause.  This subclause provided formulae to calculate the payment for 
overtime on an hourly basis on week days, Saturdays, Sundays and public service holidays.  For example, with respect to 
weekdays there was one formula for the first 3 hours of overtime and another for any time worked after that.  For the first 3 
hours the formula was:- 

“ Fortnightly Salary x 3 

 75  2” 

159 The formula for work after that on a week day was:- 

“ Fortnightly Salary x 2 

 75  1” 
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160 Clause 18(2)(c) provided for time off in lieu of overtime being granted by the Chief Executive Officer subject to prior 
agreement in writing.  This subclause also provided for a basis to determine the length of time off in lieu of overtime.  It also 
required the employee to generally clear accumulated time off in lieu within two months of the overtime being performed.  
Clause 18(2)(d) provided that any commuted allowance and/or time off in lieu of overtime, other than that provided for in 
paragraph (c) of the subclause was to be negotiated only between the CSA and the Chief Executive Officer.  Clause 18(2)(e) 
provided that no claim for payment or time off in lieu would be allowed in respect of any day in which the additional time 
worked was less than 30 minutes.  Other subclauses of clause 18(2) applied to returning to duty, working overtime at a place 
other than usual headquarters, limitations upon payments for overtime or granting time off in lieu of overtime, entitlement to 
absence in certain circumstances after a continuance period of duty and overtime calculations where the work extended past 
midnight.  Generally clause 18(2)(j) provided that overtime or the granting of time off in lieu of overtime could not be 
approved where a maximum salary or maximum salary and allowance in the nature of salary exceeded that as determined for 
level 5 as prescribed in clauses 10 and 11; and for officers whose work was not subject to close supervision.   

(ii) Evidence from Witnesses 
161 Ms van den Herik attested to her belief that CSA members employed in the public sector, as defined in the PSMA, are entitled 

to be paid for overtime when they are required to work outside of their normal working hours, and that they have always had 
that entitlement.  Ms van den Herik said that as far as she was aware the CSA had not traded off, on behalf of its members 
employed in the public service or outside of the public service, entitlements to be paid for overtime.   

162 I have earlier set out that Ms Robertson was the president of the CSA from 1993 until 2003.  Ms Robertson also gave evidence 
about her employment as a public service officer.  She is presently employed by the Government Employees Superannuation 
Board (GESB) as a senior policy officer.  She said that she commenced employment with the Western Australian Government 
with the Public Service Board in 1984.  In 1984 she was employed under the PSA.  Ms Robertson said that as far as she was 
aware the PSA 1992 applied to her employment both prior to and following the repeal of the PSA.  Ms Robertson said that the 
PSA was repealed in or about 1994 and was replaced by the PSMA.  Ms Robertson asserted that the PSMA applied to her.   

163 Ms Robertson attested that public service officers employed by the GESB were entitled to overtime payments if the conditions 
of the PSA 1992 were met.   

164 Mr Best said he commenced his employment with the Western Australian Government with the Public Service Board in May 
1987.  Mr Best said that as far as he was aware the PSA 1992 applied to his employment both now and before the PSA was 
repealed.  Mr Best also said he believed the PSMA now applied to him.  Mr Best was presently employed as a public service 
officer, as a senior reporting officer at the Department of Education and Training (DET).  Mr Best said that he was aware that 
he and other public service officers employed in DET were entitled to overtime payments if the conditions of the PSA 1992 
were met.   

165 Ms Walkington said that at the time rule 12(l)(vi) was inserted, public service officers had an entitlement to be paid overtime 
under the PSA 1992.  (T149).  Ms Walkington disagreed with the proposition put to her that enterprise bargaining had not 
started by that time.  Ms Walkington asserted that enterprise bargaining commenced in 1991 and the process commenced with 
negotiations with the government as to how enterprise bargaining was going to proceed.  (T149).  It was put to Ms Walkington 
that although there was the PSA 1992, public service general agreements and in some agencies, agency specific agreements, in 
all of those cases there is still an entitlement to overtime for public service officers.  Ms Walkington answered that it “does 
vary though from department to department so in some cases there is an entitlement prescribed by the general agreement.  For 
some state government departments there is further an agency specific agreements [sic] that alters that entitlement.  And if 
you’re employed by the Department of Main Roads, you are not covered by the general agreement and other provisions that 
relate to the enterprise bargaining agreement specifically applied to Main Roads exist”.  (T149/150).  Ms Walkington also 
confirmed that “Main Roads” employees are public service officers under the PSMA.  Ms Walkington said that they get 
overtime in some instances but have an annualised process whereby they work 40 hours per week and not 37.5.  Ms 
Walkington said their overtime provisions were different because their enterprise bargaining agreement was different.  (T150).   

166 Ms Walkington said she also knew that in a couple of other government departments they have changed hours and that had an 
effect on overtime entitlements.  Ms Walkington then said that different terms and conditions of public service officers started 
to emerge in the early 1990’s and continued until 2001 where at the end of that year there were, as she said in her statement, 
about 352 agreements.  It was within this process in about 1998 that the CSA council commenced an enterprise bargaining 
process with the CSA staff.  Ms Walkington agreed with the proposition that her evidence was the council was aware of the 
existence of rule 12(l)(vi) but felt it was unable to satisfy it.  (T150). 

167 Later, Ms Walkington said with respect to public service officers that overtime “was subject to a variety of different 
arrangements in the public service and one of those arrangements can be a benefit in lieu of the payment, if that’s what’s 
struck and arranged, and that was what was done.  Many employees have different arrangements”.  (T340).  Ms Walkington 
said that some agreements take away overtime completely and give it as a salary.  This was not in terms of a commuted 
allowance but a salary increase.  An example of this was The Department of Land and Administration where there were 12 
agreements which did that.  The effect of these agreements was that you work Saturday and Sunday and you do not get 
overtime.  You might not work Monday and Tuesday but you do not get overtime.   

168 After the 2002 general agreement came into being Ms Walkington said there was more commonality across public service 
officers’ terms and conditions but there were still differences.  Ms Walkington disagreed with the proposition that at that point 
the CSA could have “gone back to comply with the rule”.  Ms Walkington said the CSA could not do that because if they did it 
would have reduced employees’ terms and conditions.  She gave as an example the introduction of an attraction retention 
benefit which was paid to a number of public servants.  (T349).  Ms Walkington also said it was common for public sector 
employees to have long service leave after 7 years whereas employees of the CSA were entitled after 5 years.  CSA employees 
were also entitled to take time off work when they were rostered between Christmas and New Year and to be paid as though 
they were at work.  Ms Walkington said the CSA “would have had to go and adopt what happens in TAFEs where people have 
to actually use their time in lieu or annual leave or something for closedowns”.  (T349). 

169 Ms Walkington also said the 2004 general agreement did not make any overriding provisions for overtime.  (T351).  Therefore 
the entitlement to overtime was still generally covered by the PSA 1992.  (T351).   
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170 Mr Ellis said whether an officer in the public service was entitled to overtime payments when the applicant was first appointed 
in September 1999 depended “on what agreement you were under, what agency specific agreement you were under, what 
workplace agreement you were under.  Depends.  There were so many, there were hundreds of those that I couldn’t say”.  
(T75/76).  Mr Ellis said that within 18 months of the industrial relations laws amendments in Western Australia in 1995/1996 
there were numerous different conditions and enterprise bargaining agreements and workplace agreements throughout the 
entire public sector.  (T76).  (I note the date may have been in error given the Workplace Agreements Act was passed in 1993).  
Mr Ellis said it was not unusual for clauses in workplace agreements to include a lack of entitlement to overtime.  (T76).  Mr 
Ellis also made the point that if conditions and restrictions of public service officers applied to employees of the CSA then CSA 
employees would have lost entitlements gained through their EBA process.  (T77).   

171 Mr Ellis also gave some evidence about overtime being generally an entitlement of public service officers save for the 
possibility of workplace agreements still applying which contained an exclusionary clause, which he had not seen, or some 
agency specific agreements, but said he could not be definitive as it was not his area of expertise.  (T87/88).   

172 Mr Cusack when being cross-examined said he was “aware of employees who are employed subject to the Public Sector 
Management Act as public servants who are not, as a matter of course, entitled to overtime payments in the general run of 
events”.  Mr Cusack referred to the agency specific agreement of the Department of Planning and Infrastructure which 
provided for the alternative benefit of a commuted overtime allowance.  Mr Cusack also referred to the technical officers in the 
Department of Fisheries who also had a commuted overtime allowance; in the sense of it being rolled up into their salary and 
paid as part of their fortnightly pay.  (T123).  Mr Cusack said those agreements would “overwrite” the overtime provisions in 
the PSA 1992.  (T123).  Mr Cusack also said he was “not sure how many people in the public sector receive overtime.  I know 
that the vast majority are entitled to receive overtime if they work extra hours.  I do state that the people who are employed 
under those agency specific agreements are a small percentage of the public service workforce”.  (T123).  At T124 Mr Cusack 
said the agency specific agreements he referred to had not been in existence when the applicant was first employed in 
September 1999.  There were individual EBAs though that related to agencies in the sense that there was negotiated a new 
agreement for each agency.  He was not aware of the conditions of those agreements because it was prior to his employment 
with the CSA.   
(d) The History of Rule 12(l)(vi) 

173 As set out earlier the rule was inserted in July 1992.  Following the decision in application 1215 however Ms Walkington took 
steps to have the second sentence of the rule deleted.  The first step in this process seems to have been the circulation of the 
memorandum the applicant became aware of in May 2006. 
(e) Ms Walkington’s Memorandum  

174 This memorandum dated 2 May 2006 was from Ms Walkington to the CSA council.  (I will refer to it as the “Walkington 
memorandum”).  The purpose of the Walkington memorandum was to provide notice of a proposal to make an alteration to the 
rules of the CSA.  The proposed rule alteration was about rule 12(l)(vi) and the memorandum said this would be dealt with at a 
meeting of council set down for 24 May 2006.   

175 Under the heading “Background”, the memorandum set out the terms of rule 12(l)(vi).  The memorandum said that in 
“accordance with this rule” the terms and conditions for employees of the CSA were determined by the council and are found 
in various resolutions and policy statements.  The memorandum said that since 1998 the council endorsed a process of 
enterprise bargaining resulting in an agreement between the council and the delegates/representatives of the CSA members who 
were also CSA “staff”.  The memorandum said that the agreements had been codified in documents entitled “CSA Staff Wages 
and Conditions Agreements” (agreements).  The memorandum said that the terms and conditions of the agreements were not 
the same as the terms and restrictions that apply to officers appointed under the PSA and its successor the PSMA.   

176 Although not mentioning application 1215 by name or application number, the memorandum then clearly referred to that 
application and the reasons for decision of Kenner C.  The memorandum summarised and quoted from the reasons.  The 
memorandum said that a copy of the reasons was issued to councillors previously and said if a copy was required it could be 
obtained from the then executive officer. 

177 The memorandum said the council “has not engaged employees on the same conditions and restrictions as Officers appointed 
under the Public Sector Management Act.  Compliance with this rule would reduce a number of terms and conditions, such as 
long service leave, closedown arrangements and access to higher duties for the staff of the CSA”.   

178 The memorandum said the matter had been canvassed at a meeting of staff.  The memorandum said that whilst a formal 
position had not been presented on behalf of staff, a view that the rule provided a “safety net for the minima for staff conditions 
was advanced”.  The memorandum said this view was derived from the advice of the advocate representing the applicant in 
application 1215.  The memorandum said however that “a ‘plain meaning’ interpretation of the Rule does not accord with this 
view”.  The memorandum said that “the rule provides for the same conditions and restrictions – the rule does not use words 
such as ‘at least’ nor as a ‘safety net’” (emphasis in original).  The memorandum also pointed out that the use of the word 
“restrictions” means that limitations apply also. 

179 The memorandum said the rule was incorporated into the constitution of the CSA in 1992 along with amendments to effect the 
amalgamation into the State Public Services Federation.  The notice which was then sent out to members with the then 
proposed rule 12(l)(vi) said it was to ensure “that CSA staff are appointed subject to conditions and restrictions which mirror 
those for public servants, however, as employees of the union, they are not public servants”.  The memorandum then said the 
council should consider the current relevance of the rule. 

180 The memorandum said the introduction of the PSMA and the Public Sector Standards in 1994 resulted in processes, conditions 
and restrictions that were neither available nor capable of being applied to the staff of the CSA.  It pointed out that matters 
which prior to 1994 had been contained in industrial instruments were now contained in legislation.  These were not processes 
the CSA was able to adopt. 

181 The memorandum went on to say that through the 1990’s the terms and conditions that applied to officers appointed under the 
PSMA varied significantly as a result of agency based bargaining for agreements and the use of individual employment 
contracts outside this process.   
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182 The memorandum said there was a range of conditions currently enjoyed by CSA staff significantly different from those 
applying to the public service.  It was said that the “differences are a result of the different operating environments and 
contexts for employees of the union”.  It said the differences in terms and conditions of employees eligible to join the union and 
the union staff had increasingly diverged. 

183 Under the heading of “Rule Amendment”, the memorandum then said that Ms Walkington proposed council amend the rule by 
deleting the second paragraph of rule 12(l)(vi).  It was suggested the amendment would ensure that the “lack of clarity” 
observed by the Commission in its recent decision would be remedied. 

184 The memorandum then described the process for making a rule change and concluded with a recommendation to that effect.  
Attached to the memorandum was a draft notice to members which set out the proposed alteration.  By way of justification for 
the alteration the draft notice said as there “are many industrial instruments applying to persons employed in the public sector, 
including the Award, many industrial agreements and other forms of industrial instrument, in accordance with the current 
Rule, it is difficult to determine what the terms and conditions of appointment for individuals at the CSA should be.  Secondly, 
the CSA Conditions of Service sets out the express terms of employment, which may contradict conditions of employment in 
accordance with the Public Sector Management Act 1994”.   
(f) The Alteration of the Rule 

185 A copy of a Certificate of Registration of Alteration of Rules dated 15 November 2006, signed by a Deputy Registrar of the 
Commission, was received into evidence as exhibit H.  This certified that the second paragraph of rule 12(l)(vi) had been 
deleted.  Attached was the decision record of the Deputy Registrar.  This referred to s62 of the Act in its title and described 
application “71/2006”, as “In the matter of an application by The Civil Service Association of Western Australia 
(Incorporated) for alteration of registered rules”.  The decision was that:- 

“Having read the application, there being no person desiring to be heard in 
opposition thereto, after consulting with the President, and upon being 
satisfied that the requirements made thereunder have been complied with, I 
have this day registered an alteration to rule 12 of the registered rules of the 
applicant union in the terms of the application as filed on 22 August 2006.” 

186 As I am aware from my involvement in application 71/2006 under s62(3) of the Act, and as recorded in and from the fact of the 
decision, the recommendation of Ms Walkington to alter the rule was accepted by council and the membership of the CSA.  
The decision to alter the rule was duly carried out by the CSA council officers by lodging the relevant documents with the 
Commission. 
(g) The Employment of CSA Employees Generally, Overtime and Rule 12(l)(vi) 

187 In her witness statement Ms Walkington set out the background to the amendment to the CSA rules to include rule 12(l)(vi).  
This was generally consistent with the Walkington memorandum.  Ms Walkington said that based on her knowledge and 
involvement with the CSA at the time, the intention of rule 12(l)(vi) was to protect CSA staff in the event of a national 
takeover.  Ms Walkington said there was little or no effect on existing CSA employees as a result of the initial inclusion of rule 
12(l)(vi).  This was because employment conditions had already been established and were similar to the public service. 

188 Within the changing industrial landscape for State employees in the relevant period, Ms Walkington set out the steps the CSA 
took to “define the terms and conditions applicable to CSA staff”.  Paragraphs [21]-[23] of Ms Walkington’s witness statement 
were as follows:- 

“21. Council was aware of the existence of Rule 12(l)(vi) but felt that it was 
unable to satisfy it because there were such a large number of 
different instruments determining the terms and conditions applicable 
throughout the Public Service.  It would not have been possible for the 
CSA to implement terms and conditions that were consistent with each 
of these awards/agreements.  This made it impossible for the CSA to 
comply with Rule 12(l)(vi) because it was not able to clearly define 
any standard terms and conditions of employment for persons 
employed under the Public Sector Management Act. 

22. By reason of the matters identified at paragraph 21, the Council 
believed that it was empowered by Rule 12(m) to engage in a process 
with a view to clearly defining the terms and conditions of 
employment of CSA staff. 

23. In view of the above, the CSA commenced Enterprise Bargaining 
negotiations with its staff in or about 1998.  Enterprise Bargaining 
Agreements (“EBA”) were reached between CSA and its staff in 1998 
and 1999.  Council endorsed each EBA.” 

189 Both the EBAs in 1998 and 1999 were silent on the question of overtime.  In her witness statement in application 1215, which 
the applicant tendered as an exhibit in the present application, Ms Walkington described the process which lead to the making 
of these agreements and annexed copies of them.  Both the 1998 and 1999 EBAs were unregistered agreements.  The 1998 
EBA was endorsed by the CSA council on 25 November 1998.  A copy of the minutes of that council meeting were annexed to 
Ms Walkington’s witness statement in application 1215.  The minutes said that the 1998 EBA was endorsed by a majority of 
employees.  At that time, the applicant was not an employee of the CSA. 

190 The 1998 EBA was said to apply to all employees and full-time paid officials of the CSA including the general secretary and 
assistant general secretary.  The parties to the agreement were the council of the CSA, the CSA and the Australian Services 
Union.  The agreement contained clauses about “work practice changes”, “organising culture”, “administrative efficiencies”, 
“pay increases and conditions of service” and “dispute settlement procedures”.  Clause 9(1) set out that the parties recognised 
that given the current financial position of the CSA that the CSA was unable to fund a wage increase.  Accordingly, the clause 
said the existing salary rates contained in schedule A would apply during the life of the agreement.  Clause 9(2) provided that 
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where “safety net adjustments or living wage adjustments apply to the Public Service Award and result in a higher award rate 
of pay than the rates contained in schedule A then the Award rate of pay will apply”.  Clause 10 referred to the formalising of 
conditions of employment in a single document prior to 31 December 1998.  Ms Walkington in her statement in 
application 1215 said this did not occur during the life of the agreement but occurred during the life of the 1999 EBA. 

191 Ms Walkington said that as at the date of her witness statement in application 1215, dated 19 October 2005, the current 
conditions of service for CSA employees were prescribed by the 1999 EBA, which was also an unregistered agreement.  
Ms Walkington said the 1999 EBA was endorsed at a council meeting on 3 November 1999.  The minutes said that at a recent 
staff meeting the CSA staff voted to accept the terms of the agreement by a majority of 41 to 3.  At that time the applicant was 
a member of the CSA staff although there is no evidence of whether he attended at the meeting referred to.   

192 Clause 3 of the 1999 EBA set out that it applied to all employees and full-time officials of the CSA including the general 
secretary and assistant general secretary.  The parties to the agreement were the CSA council, the CSA and the Australian 
Services Union.  Clause 9 of the 1999 EBA refers to salaries.  It refers to two salary adjustments to the salaries contained in 
schedule A of the 1999 EBA during the life of the agreement.  The clause also provided that where safety net adjustments or 
living wage adjustments apply to the PSA 1992 and result in a higher award rate of pay than the rates contained in schedule A, 
then the award rate of pay would apply.  Clause 10 set out that the conditions of service and schedule B should be read in 
conjunction with the existing conditions of service contained in a range of documents, resolutions and decisions of council.  It 
said that in the case of any inconsistencies the agreement would have precedence to the extent of those inconsistencies.  
Clause 10(2) provided that the parties agreed to continue negotiations to codify those conditions of employment contained in 
policies and decisions of council.  Clause 10(3) said that where the terms of codification of conditions were agreed between the 
parties and approved by council the agreed terms shall be included in schedule B of the agreement. 

193 Annexure 3 to Ms Walkington’s witness statement in application 1215 was two tables related to the codification of the 
conditions of employment of CSA employees.  Table 2 set out that a codified condition relating to overtime and time off in lieu 
was agreed by the CSA and the Australian Services Union as the joint unions representing CSA employees on 12 April 2000 
and was endorsed by the CSA council on 24 May 2000.  Ms Walkington’s statement also annexed a copy of the minutes of the 
CSA council on 24 May 2000 which endorsed the codified overtime and time off in lieu provision.  This document headed 
“Overtime and Time Off in Lieu” dated 4 May 2000 was also annexed to Ms Walkington’s statement in application 1215.  Its 
terms were:- 

“1. In accordance with current practice, the CPSU/CSA does not 
generally pay overtime or approve time off in lieu of payment of 
overtime except in extraordinary or unusual circumstances. 

2. From date of commencement of employment, employees appointed to 
identified positions within the Union are paid an allowance in 
addition to salary, in accordance with Schedule A Salaries of the CSA 
Staff Enterprise Bargaining Agreement. 

3. For those employees appointed to identified positions in subclause (2) 
of this clause, any claim for overtime or time off in lieu would have to 
be in extraordinary or unusual circumstances. 

4. In such extraordinary or unusual circumstances, claims for overtime 
or time off in lieu of payment of overtime, shall have prior written 
approval of the General Secretary. 

5. An employee who has prior approval to take time off in lieu is 
required to make arrangements with their supervisor to clear such 
time off in lieu within two months of the overtime being performed. 

6. Provided that there is written agreement between the employee and 
supervisor, time off in lieu of payment for overtime may be 
accumulated beyond two months from the time the overtime is 
performed so as to be taken in conjunction with periods of approved 
leave. 

7. In circumstances where the General Secretary has approved payment 
of overtime and there is no agreement for time off in lieu to be taken 
in conjunction with periods of approved leave, the employee shall be 
paid for the overtime worked.” 

194 The applicant said in a witness statement in application 1215 that he did not receive the allowance referred to in paragraph [2]. 
195 Neither the 1998 nor 1999 EBAs made any reference to rule 12(l)(vi) of the rules of the CSA or incorporated into the 

conditions of employment of CSA employees the same “conditions and restrictions” of public service officers. 
196 The applicant did not give evidence about any knowledge of the 1998 EBA when he commenced his employment with the 

CSA.  Additionally he did not give any evidence about his involvement in the making of the 1999 EBA or knowledge of its 
terms and conditions.  The same applied with respect to the May 2000 codification of overtime and time off in lieu of 
overtime. 

197 In Ms Walkington’s evidence in these proceedings she said that despite the commencement of the General Agreement in 2002, 
rule 12(l)(vi) remained impractical in application because although the Workplace Agreement Act was repealed and workplace 
agreements were abolished, individuals who had been on workplace agreements retained the most beneficial conditions offered 
by that agreement or any collective agreements applicable to them.  The consequence was that individuals working within the 
same department had differing terms and conditions of employment.  Additionally agency specific agreements could vary the 
terms and conditions provided for by the General Agreement.   

198 In paragraph [28] of her witness statement Ms Walkington said:- 
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“28. Council did not anticipate that the employees of CSA would want the 
conditions of their employment aligned with the Public Service Award.  
If the CSA were to align with a Public Service Award it would have 
had to do so in respect of all the terms and conditions offered within 
that Award.  While there may have been some benefits offered to our 
staff in doing so, the overall effect would have been largely 
detrimental.  Council did not feel that it could unilaterally alter the 
term and conditions of employment of its staff.  Council also felt that it 
was in the interests of its staff to maintain its EBA and continued with 
that practice.  Subsequent EBA’s have been reached in 2003 and 
2006, both of which have been endorsed by Council.” 

199 Ms Walkington also referred to negotiations between the CSA council and staff union in 2006, where Ms van den Herik raised 
the issue of the application of rule 12(l)(vi).  Ms van den Herik was leading the negotiations on behalf of the staff.  
Ms Walkington said the council put to the delegates that the application of rule 12(l)(vi) would put at risk a number of the 
terms and conditions of employment available to staff.  The suggestion that rule 12(l)(vi) would be deleted was put to the staff 
and Ms Walkington said the delegates did not oppose or consent to the suggestion. 

200 In cross-examination, Ms Walkington said that when she prepared the Walkington memorandum she checked the factual 
details referred to.  (T197).  Ms Walkington was referred to that part of the Walkington memorandum which referred to the 
notice to members about rule 12(l)(vi) when it was proposed to be inserted, which said CSA staff conditions were to mirror 
those of a public servant.  Ms Walkington said there should have been a mirroring but there was not.  (T358).  Similarly at 
T350 Ms Walkington was asked about compliance with rule 12(l)(vi) by the CSA.  It was put to Ms Walkington that the CSA 
had not “complied with that rule, I think, between 1993 and November 1998 had it?”.  Ms Walkington said that “it didn’t apply 
those limitations and it didn’t mirror the conditions”.  (I note that this was prior to the employment of the applicant.) 

201 Ms Walkington confirmed that as far as she was aware the CSA council had never made a formal decision about the 
interpretation of rule 12(l)(vi).  (T136, 137 & 155).  During the same cross-examination Ms Walkington said that there was no 
documented record of a decision about rule 12(m) applying to any difficulties in the application of rule 12(l)(vi).  With respect 
to the reference in rule 12(m) about the regulation of procedure, Ms Walkington explained that her understanding was it was 
about how meetings were conducted and processes of authorisation and decision making.  (T152). 

202 In the context of the contents of the Walkington memorandum, Ms Walkington described rule 12(l)(vi) as being “impractical 
in the first place”.  (T175).  Ms Walkington also said that when rule 12(l)(vi) was first inserted into the CSA rules, when she 
was working for the CSA as an industrial officer, she thought that in discussions with her senior industrial officer and perhaps 
some other colleagues she said that “I thought that it was not a rule that you could apply and it wasn’t a rule that was being 
applied”.  (T316). 

203 Ms Walkington confirmed that she was not paid overtime from the date of commencement of her employment with the CSA to 
the date that rule 12(l)(vi) was inserted.  (T148).  She also agreed that there was no change to the terms and conditions of her 
employment as a consequence of the insertion of rule 12(l)(vi).  (T148).  The reason for this, she explained, was that her terms 
and conditions were already similar to the public service.  Ms Walkington did not accept however that her terms and conditions 
of employment were identical to the public service.  (T148).   

204 Ms Walkington said that in her experience the CSA has only paid overtime to employees in extraordinary and unusual 
circumstances.  (T148).  Ms Walkington agreed that at the time when rule 12(l)(vi) was inserted in 1992, public servants or 
public service officers had an entitlement to overtime.  Ms Walkington could not say, from her consideration of the matter, 
when the CSA commenced its practice of not generally paying for overtime.  (T201). 

205 Ms Walkington was shown a copy of the letter of appointment of Ms van den Herik, which became exhibit 13.  As stated 
earlier, the letter from the then general secretary to Ms van den Herik dated 18 January 1991 and said her appointment was as 
an industrial officer at level 4.2.  The letter said the appointment was subject to a three month probationary period after which 
she would be available for permanency and a membership of the staff superannuation scheme.  The letter said that other 
conditions of service are similar to those applying within the public service.  The letter said there was also the option of the 
working of a nine day fortnight.  The letter also said a copy of the position data form and a sheet briefly outlining conditions of 
service was attached.  Ms Walkington said that at this time the salary structure and salary points for CSA employees were 
identical to those which applied to public servants.  (T306). 

206 Ms Walkington said the council did not consider whether it was possible to appoint the applicant subject to the same 
conditions and restrictions as a public service officer because council did not consider individual appointments in that context.  
(T232).   

207 Ms Walkington was also cross-examined about the reason she had given for the CSA’s entering into of the EBA with their 
employees in 1998.  In her statement Ms Walkington said in effect that because of the difficulty with complying with rule 
12(l)(vi) and the belief of council that it was acting in accordance with rule 12(m) to do so, it engaged in a process to define the 
terms and conditions of employment of CSA staff.  To do this the CSA commenced enterprise bargaining negotiations with its 
staff in or about 1998.  Ms Walkington then said that EBAs were reached between the CSA and its employees in 1998 and 
1999 and that each EBA was endorsed by council.   

208 At T347 Ms Walkington was shown a copy of the minutes of the CSA council meeting on 25 November 1998 which was 
annexed to her statement in application 1215 which is exhibit 10 in the present proceedings.  In item 8.1, a copy of a draft EBA 
was referred to.  The minutes recorded the parties recognised that because of the financial situation of the CSA it was not able 
to fund a wage increase.  The minutes recorded that therefore the existing wage rates would continue to apply.  The minutes 
then said that as a result the parties looked at conditions of employment and listed items which were agreed upon.  There was 
no reference to overtime but there was reference to long service leave after 5 years’ pro rata and extra days being taken off at 
Christmas/New Year which were referred to in Ms Walkington’s evidence mentioned earlier.  The council minutes recorded 
that the staff EBA was adopted.   
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209 The applicant’s counsel also took Ms Walkington to appendices from the WAIG which recorded the membership numbers of 
the CSA from 1985 to 1999 which as Ms Walkington agreed showed a “fairly dramatic drop in membership levels at around 
that time”.  (T348).  Ms Walkington agreed that this tallied with the financial situation of the CSA as referred to in the minutes.  
Ms Walkington also agreed that there was no record in the minutes about the impracticalities of structuring terms and 
conditions of CSA employees on the same basis as public service employees.  It was later put to Ms Walkington that what was 
contained in the minutes was the real reason for the entering into of the enterprise bargaining agreements.  Ms Walkington said 
that there were a “number of factors”.  Ms Walkington denied that her witness statement was misleading because it mentioned 
one of the relevant “factors”.  Ms Walkington maintained there was a difference between why terms and conditions were 
codified as opposed to why the lack of a pay increase was agreed.  (T359).   

210 Mr Ellis when cross-examined was asked about whether there was an interpretation by the CSA council of the meaning of rule 
12(l)(vi).  Mr Ellis said the CSA council had not directly interpreted the rule but it had indirectly.  As to whether there was a 
formal decision of the CSA council interpreting what rule 12(l)(vi) meant Mr Ellis said it was a point of conjecture because the 
council endorsed a number of enterprise bargaining agreements, which indicate they felt that was an appropriate way to 
demonstrate they were improving the conditions for their employees.  This commenced with the 1998 EBA.  (T74/75).   

211 Later Mr Ellis said that every time the council passed an EBA in his view it indicated the council were exercising their powers 
under rule 12(m).  Mr Ellis was taken to the terms of rule 12(m) and when asked whether the council made a decision that rule 
12(l)(vi) was doubtful Mr Ellis said they may not have so stated but by passing EBAs they were of the view that those were the 
conditions and “we were exercising our appropriate responsibilities”.  Mr Ellis said that although he could not speak for the 
rest of the council this was how he viewed it.  Mr Ellis agreed therefore that there was no formal decision of council declaring 
or deciding rule 12(l)(vi) was doubtful.  (T100).  Mr Ellis also said he was not aware of any legal opinion the council received 
about the meaning and interpretation of rules 12(l)(vi) and 12(m) prior to the filing of the present application.  (T100/101).   

212 At T94 Mr Ellis reiterated that there were so many instruments around since September 1999 that rule 12(l)(vi) could not be 
complied with because there was no “base standard to refer to”. 

213 Mr Cusack when cross-examined was referred to paragraph [17] of the outline of submissions of the CSA in application 1215 
where it said that the intent of the rule 12(l)(vi) was to “provide for broad conditions of employment similar to and on a whole 
not less than its members employed in the public sector”.  Mr Cusack said he was not aware of any decision or interpretation 
by council to that effect.  (T117).  As to the basis upon which he included paragraph [17] in the outline of submissions he said 
that he discussed the matter with CSA branch officials.  Mr Cusack said he did this given he had only been an employee of the 
CSA since 2000.  He also knew the recent history of the enterprise bargaining agreements, agency specific agreements, the fact 
that there were improvements in conditions over a number of years and also his knowledge of the CSA unregistered EBA 
which provided conditions of employment superior to those in the public service general agreement or other industrial 
instruments applying to people employed under the PSMA.  He also had discussions with Ms Walkington about the history of 
the rule.  (T117).   

214 In her evidence, Ms Robertson mentioned the payment of overtime to Ms Burlinson and said the executive officer engaged 
prior to the applicant had taken time off in lieu of overtime payments for the hours that she had worked. 

215 Ms Walkington responded to the evidence of Ms Robertson about the payment of overtime to Ms Burlinson.  Ms Walkington 
said that payments of overtime were made to Ms Burlinson only in unusual or exceptional circumstances. 

216 Ms Walkington then confirmed that a commuted overtime allowance had been paid to some employees of the CSA but not to 
the applicant.  (T318).  Further, the use of a commuted overtime allowance did not occur prior to the codification of overtime 
provisions for CSA employees in May 2000.  (T318). 

217 Ms Walkington agreed with the proposition that the PSA 1992 does not contain a commuted overtime allowance.  (T319).  
(The proposition which was put was not strictly accurate in light of clause 18(2)(d) of the PSA 1992).  In relation to paying 
overtime in the exceptional circumstances when it was paid to CSA employees, such as Ms Burlinson, Ms Walkington said this 
was not necessarily done with reference to the PSA 1992 but was negotiated at the time.  (T319).  Ms Walkington said she did 
not think she could point to any occasion where the CSA paid overtime in accordance with the PSA 1992.  (T319/320).   

218 The applicant also tendered an email from Ms Brewer to the applicant dated 6 April 2004.  This was just prior to the time the 
applicant made his “formal” claim for overtime payments.  The email relevantly said, “Overtime clause herewith.  You have 
the choice of seeking payment for overtime or time off in lieu Clause 2(a) and (b)”.  The terms of clause 18 of the PSA 1992 
were then included in the email.  There was also an earlier email from the applicant to Ms Brewer of the same date which said 
“need to see you as soon as”.  I mention now that contrary to the closing submissions of the applicant’s counsel I do not think 
these documents are telling in any way – they do not throw any light on the meaning of rule 12(l)(vi), or whether it could or 
was complied with. 

23. Breach of Rule 12(l)(vi) – General Factual Findings 
219 The general factual findings that I make relevant to this alleged breach of the rules are as follows:- 

(a) The applicant commenced his employment with the CSA as the executive officer on 20 September 1999. 
(b) The applicant’s contract of employment did not include a condition that he be paid for overtime.  I find this because 

of the lack of mention of overtime in the letter of appointment and what Ms Brewer told the applicant at or after his 
induction about the non payment of overtime, which the applicant must be taken to have agreed to by his conduct in 
commencing or continuing with his employment on that basis.  The CSA submitted, in its additional written 
submissions, for the first time that there was issue estoppel about this point arising from the decision in 
application 1215.  I do not need to decide this as I am satisfied on the evidence that no such condition of 
employment existed. 

(c) In my opinion it is not determinative to this alleged rule breach whether or not the applicant was told at his 
interview he was to have the car parking bay in lieu of overtime.  There was little emphasis on this point in the 
hearing.  The issue does not resolve the question of the meaning of and compliance with rule 12(l)(vi) and the 
consequences of any non compliance. 
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(d) The applicant made a claim for payment for overtime to the CSA on or about 15 April 2004.   
(e) There were discussions and correspondence about this claim involving the applicant, Ms Walkington and Ms van 

den Herik.  The claim was not resolved and consequently application 1215 was commenced on 16 September 2004.   
(f) It is unnecessary in the determination of the present application to decide whether the agreement by Ms Walkington 

to pay the applicant overtime from 19 April 2004 was or was not without prejudice.  This has no bearing upon 
whether the rule in question was breached. 

(g) The applicant regularly worked outside ordinary hours to record minutes for meetings.  He was not paid overtime 
for this. 

(h) The amount which the applicant sought to be paid for overtime, based on the formulae set out in the PSA 1992, was 
calculated by him to be $9,850.29.   

(i) The Walkington memorandum was prepared in response to the decision in application 1215.  In the Walkington 
memorandum Ms Walkington genuinely attempted to set out her opinion of the facts and issues for the benefit of 
the CSA council.  If the contents of that memorandum are in conflict with any aspects of the evidence of 
Ms Walkington the contents of the memorandum are to be preferred given its purpose and the fact that 
Ms Walkington said she checked the facts contained in the memorandum before preparing it.   

(j) At least Ms Walkington and Mr Ellis, as officers of the CSA, were aware that there was difficulty in complying with 
the letter of rule 12(l)(vi).  They therefore felt that the council was justified in not doing so.  This did not occur 
however by way of the process set out in rule 12(m).  There was no resolution by council that rule 12(m) applied to 
rule 12(l)(vi) which therefore justified the council in acting contrary to the terms of rule 12(l)(vi).  The suggestion 
that rule 12(m) was invoked was an ex post facto rationalisation to explain the terms and conditions of employment 
of CSA employees not being in accordance with rule 12(l)(vi).  I accept the applicant’s submission that the 
interpretation of the rule was not doubtful, but its application was. 

(k) The commencement of enterprise bargaining agreements between the CSA and its employees did not therefore 
directly arise out of any decision by council that rule 12(m) applied to rule 12(l)(vi) and that therefore it was 
appropriate to engage in enterprise bargaining agreements with CSA staff.   

(l) Unregistered enterprise bargaining agreements were reached between the CSA council and the CSA and Australian 
Services Union on behalf of the CSA staff in 1998 and 1999.  The CSA council endorsed each EBA but they did not 
mention overtime.   

(m) During the period of employment of the applicant by the CSA, the CSA did not generally pay overtime to 
employees.  It only did so in extraordinary or unusual circumstances.  This practice had applied from a time earlier 
than the employment of the applicant, based on the evidence of Ms Walkington and Ms van den Herik. 

(n) There was codification of an overtime provision for CSA employees in May 2000 by a document which was 
incorporated into the 1999 EBA.  In this document it said that in accordance with current practice the CSA did not 
generally pay overtime or approve time off in lieu of payment of overtime except in extraordinary or unusual 
circumstances.  EBAs in 2003 and 2006 have also been endorsed by the council, but there was no evidence that they 
changed the codification of overtime/time off in lieu. 

220 I should also comment upon the implicit and at times explicit criticism by the applicant of the credibility of the evidence given 
by Ms Walkington and Mr Ellis.  In my opinion both of these witnesses gave evidence in a cautious if not cagey fashion.  They 
were careful to limit their answers to the specific questions asked and almost always wanted to look at documents which were 
referred to in questions, before answering.  This of course does not of itself indicate any lack of desire to give genuine 
testimony, but in my opinion was symptomatic of their careful method in giving evidence.  It may be that their style of giving 
evidence was the product of many and varied industrial tussles and court battles and so I should not be overly critical of it.  Ms 
Walkington in particular was very measured in the framing of her answers to questions so as to generally give them in a way 
which was consistent with the case being presented on behalf of the CSA.  There were times when I thought that this involved 
some moulding of what happened or her opinions to enable the presentation of a position which now best suited the purposes 
of the CSA.  I do not think however that the evidence of either Ms Walkington or Mr Ellis was generally misleading or 
deliberately unhelpful to the resolution of the issues before me.  Indeed, in relation to the history of employment of public 
sector employees and the employment of CSA employees I found Ms Walkington’s evidence to be particularly useful.   

221 There was no general criticism of the credibility of the other witnesses who gave evidence for either party and in my opinion 
they did their best to answer questions honestly so as to assist in the determination of the application. 

24. Was the Applicant Appointed In Accordance with Rule 12(l)(vi) 
222 To consider whether this occurred involves looking at what happened in September 1999, nearly eight years ago.  As I will 

later set out, it seems quite contrary to the purpose of s66 to see if there was a breach of rules so long ago. 
223 In my opinion, the applicant has established that he was not so appointed.  I have earlier quoted from the applicant’s letter of 

appointment.  This makes no reference to the appointment being subject to the same conditions and restrictions as a public 
service officer.  There is a reference to the “CSA Conditions of Service”, but the evidence is that despite the best efforts of the 
applicant and his counsel, there is no record of any document existing which sets these conditions out.  This evidence includes 
not only that of the applicant himself but also the evidence of Ms Walkington and Ms van den Herik about their own 
appointment as employees of the CSA.  It may be that the phrase was intended to mean the 1998 EBA, but this is not at all 
apparent.  Alternatively it may have been a collective reference to the range of documents, resolutions and decisions of council 
as mentioned in the 1999 EBA.  Although the reference to “levels” within the applicant’s letter of appointment is suggestive of 
a pay alignment with a public service officer this is not the same thing as an appointment subject to the same “conditions and 
restrictions” as such an officer.  The expression “conditions and restrictions” is broader than simply involving a level and 
salary alignment.   
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25. Operability of Rule 12(l)(vi) in September 1999 
224 The more pertinent question though is whether the rule was capable of practical operation by the time of the applicant’s 

appointment. 
225 In September 1999 the conditions and restrictions of an officer appointed under the PSMA were those set out in: 

(a) The PSMA. 
(b) The PSA 1992. 
(c) Any variation from the PSA 1992 legally effected by:- 

(i) an individual workplace agreement 
(ii) a collective workplace agreement 
(iii) a registered industrial agreement. 

226 The conditions of a public service officer included the duties to comply with standards established by the public service 
commissioner and the benefit and burden of the disciplinary and appeal processes of the PSMA. 

227 These could not apply to employees of the CSA. 
228 Additionally there are aspects of the PSA 1992 which are not readily transferable to employees of the CSA.  For example, 

clause 18(2)(d) contained the prospect of a commuted overtime allowance or time off in lieu to be negotiated between the CSA 
and the “Chief Executive Officer”.  This could not sensibly operate with respect to the employees of the CSA. 

229 In addition to these problems the rule assumes there is an identifiable set of conditions and restrictions of a public service 
officer.  By 1999 there was nothing which met this description. 

230 As set out earlier the position of the CSA was that at least by the time of the appointment of the applicant in September 1999 it 
was impossible in practice to comply with the second paragraph of rule 12(l)(vi).  This was because there was nothing which 
could be identified that met the description contained in the rules.  It was this aspect of the application which involved by far 
the greater amount of the hearing time, via the cross-examination of Ms Walkington. 

231 I have earlier set out the application of the Workplace Agreements Act to public sector officers so that such officers could enter 
into an agreement with their notional employer which varied from and took priority over the PSA 1992.  There were also 
agency specific collective agreements which were registered with the Commission under s41 of the Act and had the same 
effect.  There was evidence from Ms Walkington about the proliferation of collective agency specific and individual 
agreements under which the employment conditions of public service officers were set.  The evidence was there was no 
commonality of conditions, including about overtime. 

232 The DRD agreement for example provided that a subset of employees employed under the PSMA had “conditions and 
restrictions” of service which were different from the remaining set of employees and the PSA 1992.  There was therefore no 
one set of generic “conditions and restrictions” of an officer appointed under the PSMA so as to make rule 12(l)(vi) capable of 
ready application.  If there was, or was no longer, a generic set of “conditions and restrictions” held by officers appointed 
under the PSMA, which conditions and restrictions applied to a public sector officer, to make rule 12(l)(vi) workable? 

233 The applicant pointed out that in for example, the DRD agreement there was an allowance for overtime and so there was no 
variation from a standard public service officer condition about an entitlement to the payment of overtime.  In my opinion 
however, this submission does not solve the problem of practical compliance with the rule.   

234 As stated in my opinion the rule meant that employees of the CSA “shall” be appointed subject to the “same conditions and 
restrictions as a public service officer”.  For the rule to be workable it had to be possible to identify what the conditions and 
restrictions of a public service officer were, not just one of them. 

235 In closing the applicant contended that:- 
(a) As the rule has been amended to delete the second paragraph the interpretation of it is “largely academic”.  I am not 

sure how this submission might assist the applicant who has by this application attempted to make the interpretation 
other than academic. 

(b) The case is only about one condition, being overtime.  It is therefore unnecessary to consider what other conditions 
the CSA should or should not have applied.  I have already referred to this.  As stated I do not accept this based on 
the construction of the rule. 

(c) The CSA asserted that rule 12(m) was used informally to interpret rule 12(l)(vi) or regulate its own procedure by the 
creation of alternative employment conditions, commencing with the EBA on 25 November 1998, as the rule was 
incapable of being complied with.  The applicant submitted in response:- 
(i) If it was impossible to comply with the rule in 1998 it was also impossible to comply with it when it was 

inserted because in 1990 fisheries and wildlife officers had commuted overtime allowances.  If that is so 
however it does not assist the applicant.  It merely supports the view that rule 12(l)(vi) may always have 
been incapable of being complied with. 

(ii) The applicant asserted that if (i) is so, it makes fallacious the explanation of the CSA that the rule was not 
complied with because of the proliferation of industrial arrangements covering the employment of public 
service officers between about 1996 and 2001.  However, even if the explanation is proved to be fallacious, 
this does not mean the rule could have been complied with.  Also the proliferation of industrial 
arrangements may simply have made more apparent the difficulty presented by compliance with the rule. 

(iii) Any differences between salaries and conditions for officers in the public service largely if not entirely 
disappeared on 22 March 2002 by the commencement of the Public Service General Agreement 2002.  
Again, if this is so it has nothing to do with the question of the applicant’s appointment in September 1999.  
This argument of the applicant seems to encompass the prospect that the CSA would be in breach of the rule 
even if it was incapable of application at the commencement of an appointment but was so later.  I do not 
accept this.  The obligation sought to be created by rule 12(l)(vi) did not drift along to cling to a contract of 
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employment if and when the rule was capable of being complied with and then bind the CSA to change or 
alter the conditions of employment of its employees or face the consequence that the rule was breached. 

(iv) The explanation for non-compliance with the rule has changed between application 1215 and the present.  In 
the former in paragraph [17] of the CSA’s outline of submissions it was contended that the intent of the rule 
was to provide broad conditions of employment similar to and on the whole not less than those employed in 
the public sector.  Paragraphs [19]-[22] of the outline of submissions in application 1215 were (with the 
reference to the “Award” being to the PSA 1992):- 

“19. The rules of the CSA is not an industrial instrument.  
The rules apply to the union and its members, not 
employees. 

20. If the Commission holds that the rules require the 
Respondent to provide employment conditions 
identical to those persons employed pursuant to the 
PSM Act, then the fact remains the CSA has not done 
that. 

21. In that case there may have been a breach of the Rules 
of the CSA, and we say that there hasn’t, but it is not 
within the jurisdiction of the Commission (as it is 
currently constituted) to determine this. 

22. If an application had been made to the Commission 
pursuant to s.66 of the Industrial Relations Act 1979 
(IR Act), then His Honour, the President would have 
jurisdiction to deal with that matter.  In any event, that 
would not change the situation that the conditions of 
employment of Mr Stacey do not include those of the 
Award.” 

(v) The CSA did not contend in application 1215 that there needed to be “identical” terms for the rule to be 
complied with.  The CSA also contended in application 1215 that if there was an entitlement to overtime it 
was traded for the car parking bay.  In reliance on the Walkington memorandum the CSA now asserted the 
requirement was to “mirror” public service officer conditions and this could not be achieved.  Also, it was 
asserted in this application, in closing at least but not previously, that the entering into of the EBAs, 
commencing in 1998 encompassed the spirit of rule 12(l)(vi) as public service officers at that time had the 
entitlement to engage in enterprise bargaining.  In my opinion however these differing explanations do not 
mean that the rule could have been complied with from September 1999 to March 2006 (when the applicant 
resigned from the CSA) or was breached.  In an application of this type it is for the Commission to interpret 
the meaning of the rules.  The CSA’s prior position on the meaning of the rule is of not much, if any, 
assistance to this process.  I have already made a finding that the suggested reliance on rule 12(m) to justify 
the CSA’s actions was an ex post facto rationalisation.  This does not however determine whether the rule 
was or was not complied with. 

(d) The fact that Ms Walkington agreed, even on a without prejudice basis, to pay the applicant overtime meant it was 
possible to do so.  Again this might be so, as an agreement could and apparently was reached on what overtime 
could be paid; but this is not the issue.  The application rests on an asserted breach of a particular rule, not whether a 
calculation and payment for overtime could occur in a practical sense. 

236 There are other difficulties in applying the rule.  One is what would happen if there was a change in the conditions and 
restrictions of a public service officer.  To comply with the rule, would this change then apply to existing employees, whether 
or not they consented to a variation of their contract?   

237 Also, if the applicant’s argument is accepted, what would the position be where the conditions of employment of CSA 
employees were more beneficial than those of the PSA 1992.  Examples of long service leave and stand down during the 
Christmas/New Year period were given in the evidence.  Does this mean that these conditions should, because of rule 12(l)(vi) 
been removed from the CSA employee’s conditions of employment?  The applicant submitted it did not because public service 
officers could be employed on more beneficial conditions than the PSA 1992.  Whilst this may be so, the issue again illustrates 
there are difficulties and complexities in the application of the rule in the way contended for.  All of the above leads to the 
conclusion that as said by the respondent’s counsel in closing, the rule was probably misconceived from the start.  This echoed 
Ms Walkington’s evidence. 

26. Consequences of Breach of Rule 12(l)(vi) 
238 The applicant’s case also assumes that a consequence of the breach of rule 12(l)(vi) contended for is that he has suffered a loss 

by the non payment of overtime and that he may be compensated for this by an order under s66 of the Act. 
239 Whether there was a loss caused by the non payment of overtime may depend on whether the provision of the parking bay was 

agreed to be in lieu of any entitlement to overtime.  There is no need to further consider that issue however to determine this 
application. 

240 What is more problematic is the effect of any breach of rule 12(l)(vi).  If rule 12(l)(vi) was capable of being but not complied 
with, this might effect the validity of the appointment of an employee.  This is because the rule contains a condition on the 
power to appoint employees.  It is not apparent however that any breach, even if it caused loss to the applicant, was remediable 
by an order under s66.  The decision in application 1215 was that the contents of rule 12(l)(vi) were not imported into the 
contract of employment of the applicant and the applicant eschewed the suggestion that he was attempting to re-run that case. 
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241 The question then is whether there is jurisdiction under s66 to make the order sought.  It was not suggested that there was any 
tortious or other cause of action known to the law which gave a person in the position of the applicant an entitlement to a 
compensatory order to remedy a breach of an organisations’ rules, which could be the subject of an order under s66. 

242 In my opinion, as set out in the next section of these reasons, the jurisdiction under s66 does not extend to making a 
compensatory order of the type sought by the applicant. 

27. Compensatory Orders Under Section 66 to Remedy a Breach of Rule 12(l)(vi) 
243 The primary remedy which the applicant sought for the alleged breach of rule 12(l)(vi) was a payment to him for the overtime 

which he calculated he would have earned if it was paid to him in accordance with the PSA 1992. 
244 In my opinion however, even if the applicant had established that:- 

(a) To comply with its rules the CSA was obliged to appoint him upon conditions which included an entitlement to be 
paid overtime; and 

(b) The CSA had failed to pay him for overtime worked throughout his employment from 1999 to 2006, then the 
applicant would still not be entitled to an order under s66(2) that the CSA now pay him the amount that it should 
have done as a consequence of being appointed in accordance with the rules. 

245 This is because I do not think the powers of the President under s66 of the Act extend to the making of orders of the type 
sought.  That is, s66 does not provide for the President to make an order almost akin to an award of damages or a 
compensatory order for a breach of a rule of the type relied on in this application.  Accordingly, the applicant cannot in any 
event succeed in obtaining the final orders he seeks for this alleged breach. 

246 It is regrettable that there has been a five day hearing leading to such an outcome.  I point out however that:- 
(a) At all times the applicant has been represented by solicitors of some experience. 
(b) There was no interlocutory application made by the CSA for the dismissal or striking out of all or part of the 

substantive application. 
(c) At the first directions hearing on 22 June 2006 I said to the applicant’s counsel:-  

“[W]hen I read through the application I did have some concerns as 
to whether the type of orders that you sought would fall within the 
President’s jurisdiction and the type of orders which are envisaged by 
section 66 of the Act, but I do no more than mention that at this stage 
as a matter that you’ll no doubt need to consider, or have considered 
and will need to consider as the matter progresses.”  (T13). 

247 The opinion expressed in the previous but one paragraph is based upon my understanding of the purpose and limits of the 
jurisdiction and powers of the President under s66(2) of the Act. 

248 To understand why I have come to this conclusion it is necessary to refer to the relevant sections of the Act and authorities in 
some detail. 

28. Section 66 - The Nature of the Jurisdiction and the Powers of the President 
(a) Background 

249 In my respectful opinion, the drafting of s66 of the Act does not clearly lead to an understanding of the nature and extent of the 
President’s jurisdiction or powers.  There is also nothing in the second reading speech when s66 was enacted which provides 
any insight into the intentions of the legislature.  A little of the history of the section when enacted as part of the then named 
Industrial Arbitration Act 1979 (WA) is contained in Elliott and Another v The West Australian Cleaners, Caretakers, Lift 
Attendants, Window Cleaners, Attendants and Watchmen’s Industrial Union of Workers, Perth and Others (1980) 60 WAIG 
1487 at pages 1487 and 1493. 

250 Although I have not thoroughly researched the matter it seems there was a link between s66 and a similar albeit not identical 
federal counterpart in s141(1G) of the Conciliation and Arbitration Act 1904 (Cth) (“the C and A Act”).  The history of that 
section, when transformed into s209 of the Industrial Relations Act 1988 (Cth) was described by (the then) Mr Tracey in the 
now superseded Federal Industrial Law Service, Butterworths, paragraphs [s209.5] ff.   
(b) The Terms of the Section 

251 Section 66(1) is clear enough in that it sets out those parties who may make an application under the section and that the 
purpose of the application is “for an order or direction under this section”.  There is a link between s66(1) and (2) in that 
s66(2) sets out the orders which the President may make on an application pursuant to the section. 

252 The general power provided by s66(2) is to make orders or give directions “relating to the rules of the organisation, their 
observance or non-observance or the manner of their observance”.  Section 66(2)(a)-(f) provide examples of orders or 
directions which may be made by the President.  That they are only examples and do not cover the field is apparent from the 
preceding expression “without limiting the generality of the foregoing …”.  Section 66(2) is therefore drafted in very wide 
terms.   
(c) “Relating to” 

253 The authorities confirm that this a very broad expression.  Pullin J in Jones v Civil Service Association Inc (2003) 84 WAIG 4 
at [16] referred to the opening words of s66(2) providing a “general conferral of power”.  At paragraph [19] his Honour said:- 

“19 The opening words to s 66(2), which contain the general power in this 
case, make it clear that orders can be made "relating to the rules of 
the organisation, their observance or non-observance or the manner 
of their observance ... as [the President] considers to be appropriate 
...".  The words "relating to" are words of the widest import and 
should not, in the absence of compelling reasons for the contrary, be 

http://www.austlii.edu.au/au/legis/wa/consol_act/ira1979242/s66.html
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read down: Perlman v Perlman (1984) 155 CLR 474 at 489. The 
orders made by the President in this case relate to the non-observance 
of the rules of the respondent.” 

254 The citation of Perlman v Perlman (1984) 155 CLR 474 by Pullin J was to the reasons of Gibbs CJ about the expression “in 
relation to”.  As is implicit from the reasons of Pullin J just quoted, there is no material distinction between this phrase and 
“relating to”. 
(d) “Without Limiting the Generality of the Foregoing” 

255 As stated above the use of this expression prior to s66(2)(a)-(f) means that they are only examples of the orders or directions 
which may be made by the President. 

256 The IAC in Harken v Dornan and Others (1992) 72 WAIG 1727 decided however that s66(2)(e) and (f) contained all of the 
President’s jurisdiction and powers to make orders or directions about election irregularities.  Rowland J (with whom Franklyn 
and Ipp JJ agreed) said that although there are cases where the grant of particular powers will not fetter the ambit of a general 
power this is not always the case and in the end it was a matter of construing the particular power in the context of the 
legislative scheme.  His Honour referred to and quoted from the reasons in Leon Fink Holdings Pty Ltd v Australian Film 
Commission (1979) 141 CLR 672 and (1979) 24 ALR 513, Cooma-Monaro Shire Council v Mannering (1986-1987) 
7 NSWLR 258 at 262 and Anthony Hordern and Sons v Amalgamated Clothing and Allied Trades Union of Australia (1932) 
47 CLR 1 at 7. 

257 In Leon Fink Holdings Mason J at page 678 (ALR 518) said that where a legislative provision contains “one power in general 
terms followed by specific powers”, the latter “may be no more than particular expressions or exemplifications of what may be 
done in the exercise of the general power”.  His Honour said the “critical question is whether there is any implied restriction 
upon the general power to be derived from the presence of” the specific power.  Mason J at page 679 (ALR 519) decided that 
in the statute in question the expression evinced an intention that the general power  was not to be restricted by reference to the 
more specific power which followed.  His Honour said at page 679 (ALR 519) that he did not “wish to be taken as suggesting 
that a clause of this kind will always be effective to prevent the making of a restrictive implication derived from the presence of 
a specific power which is expressed to be subject to limitations, qualifications, restrictions or conditions.  In every case it will 
depend on the precise character of the relevant provisions and on the context in which they are found”. 

258 Aickin J to similar effect at page 679 (ALR 519) said “without limiting the generality of the foregoing”, at “first sight it would 
appear to indicate a parliamentary intention that the general words which precede the expression should be construed as if the 
more particular words which follow were not there.  That, however, is too wide a proposition for in every case it must depend 
on the whole of the context.  In some cases the particular words which follow may be such as necessarily to indicate an 
intention to restrict the operation of the preceding general words.  In each case it will be a matter requiring examination of the 
actual words used, both general and particular, as well as the context as a whole”.   

259 In Cooma-Monara Shire Council, McHugh JA at page 262 quoted from the reasons of Mason J in Leon Fink Holdings and said 
the “object of inserting particular powers or purposes after a general power is to ensure that the general power covers the 
particulars …  This class of case is to be contrasted with the case of general words following a series of specific instances 
where the ejusdem generis rule often arises”. 

260 The like effect, Gowans J in Byrne v Garrisson [1965] VR 523 at 526 said that the expression indicated that what followed 
were “particular illustrations” but were “not to be taken as the only instances of” the operation of the section and are 
“therefore, not to be taken as limiting its ambit”.  His Honour cited Ex parte Provera; Re Wilkinson (1952) 69 WN (NSW) 242 
at 245 in support of this proposition.  Re Provera examined the expression in the context of a regulation making power in a 
statute. 

261 In Jones v CSA, Pullin J at paragraphs [17] and [18] quoted from the reasons of Mason J in Leon Fink Holdings and said his 
Honour’s observation about the general power being given a construction in accordance with the width of the language applied 
to s66(2). 
(e) Limits to the Powers 

262 Despite what I have referred to in (b)-(d) above it seems to me that the powers of the President do not extend to the making of 
all of the orders which literally fit within the expressions used.  For example, applied literally s66(2) could include a power for 
the President to make an order that an official who breached a rule of an organisation pay to the organisation a very large 
amount of money, as “compensation”.  This order would fit the description of being an order “relating to the rules of the 
organisation” and their “non-observance”, but in my opinion the President would not have jurisdiction to make such an order.  
The limits to the s66 jurisdiction and powers have not been precisely delineated by the IAC.  For example Nicholson J with 
whom Rowland and Anderson JJ agreed, in Carter and Others v Drake and Others (1993) 73 WAIG 3308 although allowing 
the appeal said that he would “leave to another occasion consideration of the extent of authority provided to the President by 
s66” (page 3311).  Regrettably, a comprehensive consideration of the “extent of authority” has not from my research been 
undertaken by the IAC.  In saying this I am not being critical of the IAC as it can only decide the appeals and issues which 
come before it.   
(f) Statutory Context 

263 In my opinion the nature and limits of the powers contained in s66 must be understood from considering the text and context of 
the section within the Act as a whole.  The lynchpin of the section is the “rules of the organisation”.  Section 7 of the Act states 
that an “organisation means an organisation that is registered under Division 4 of Part II”.  Division 4 of Part II of the Act is 
headed “Industrial organisations and associations” and comprises ss52-73 (Division 4).  An important aspect in considering 
the operation of Division 4 is the objects of the Act.  The principal objects are set out in s6.  Relevantly they include:- 

“6. Objects  
The principal objects of this Act are —  
… 

http://www.austlii.edu.au/au/cases/cth/high_ct/155clr474.html
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(ab) to promote the principles of freedom of association and the 
right to organise; 

… 
(ad) to promote collective bargaining and to establish the primacy 

of collective agreements over individual agreements; 
… 
(ag) to encourage employers, employees and organisations to 

reach agreements appropriate to the needs of enterprises 
within industry and the employees in those enterprises; 

… 
(e) to encourage the formation of representative organisations of 

employers and employees and their registration under this Act 
and to discourage, so far as practicable, overlapping of 
eligibility for membership of such organisations; 

(f) to encourage the democratic control of organisations so 
registered and the full participation by members of such an 
organisation in the affairs of the organisation; and 

…” 
264 The object contained in s6(1)(e) is in particular fulfilled by Division 4.  Also the Act as a whole provides a pivotal role for 

organisations in the representation of their members in industrial matters, (including collective bargaining to establish 
conditions of employment) and within the conciliatory, arbitral and judicial functions of the Commission. 

265 By Division 4 the legislature has given the Commission a regulatory role in the formation, operation and conduct of 
organisations.  The effect is that an independent body has significant control over organisations by the exercise of the powers 
provided by the legislature. 

266 The following table sets out the scope of Division 4 apart from s66:- 

Sections Subject Matter 
53-59 Registration of organisations 
60, 61 and 63 Effects of registration and the duties and functions of a 

registered organisation 
62, 64 and  64A Alteration of the rules and membership of an organisation 
69 and 70 Conduct of elections for offices 
71 and 71A Interaction between state organisations and federal counterparts 
72, 72A and 72B Coverage of organisations 
73 Cancellation and suspension of registration 
267 This is this context within which s66 operates.  As stated the lynchpin of the section is the “rules of the organisation”. 
268 In my opinion it is clear from the context of the location of s66 within Division 4 that this expression means the rules of the 

organisation as contained in a document which is registered with the Commission.   
269 Under s55(1) of the Act an organisation seeking registration under ss53 or 54 must lodge in the office of the Registrar amongst 

other things “3 copies of the rules of the organisation”.  The expression “rules of the organisation” or similar is used in other 
sections of the Act providing for the registration of an organisation such as s55(2)(b), (4)(a), (b)(ii), (d) and (e); s56(1) and (2); 
s56A(2) and (5); s57(3) and s58(3).  Pursuant to s58(1)(b) where the Registrar is authorised by the Full Bench to register an 
organisation, he does so by registering its rules amongst other things.  The Act also provides for the alteration of registered 
rules in s62 and s71.  The alteration as stated in s62(2) is to the “rules of an organisation”.   

270 To summarize therefore in my opinion the reference to the “rules of the organisation” in s66 is a reference to the rules as 
documented, lodged with the Commission and registered by the Registrar.  It does not include any implied rules.  I will refer to 
this again later in my reasons. 
(g) The Extent of the Jurisdiction 

271 I have already referred to the key role for the Commission in the establishment and ongoing operation of a registered 
organisation, by reference to its rules.  This is reinforced by s61 of the Act, quoted earlier.  Section 66 contains one part of this 
role of the Commission. 

272 Section 66(2)(a), (b), (c) and (ca) are about the disallowance or alteration of rules which do not meet the standards set out in 
s66(2)(a).  Section 66(2)(d) allows those parties set out in s66(1) to obtain the interpretation and therefore understand the 
meaning of a rule.  This would generally be for the purpose of ensuring or checking if an organisation was acting in accordance 
with its rules.  It is a similar power to s46 of the Act, with respect to awards.  Section 66(2)(e) and (f) are about inquiries into 
election irregularities.  As held by the IAC in Harken v Dornan and Others (1992) 72 WAIG 1727 this is a discrete aspect of 
the section and contains all of the President’s jurisdiction and powers on the topic of election irregularity.  Similarly, although 
not necessary to express any concluded view in this application, s66(2)(a) would seem to set out all of the bases upon which 
the President could disallow a rule. 

273 A significant touchstone of the general power under s66(2) is the concept of the “observance” of an organisation’s rules.  This 
demonstrates in my opinion that a key part of the s66 jurisdiction is, to put it colloquially, to keep an organisation “on track” – 
running in accordance with its rules.  This also suggests some contemporary connection between a s66 application, any 
conduct said to give rise to it, and any orders or directions to be made.  The parties named in s66(1) can via s66(2) seek the 
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assistance of the President to disallow/alter prohibited rules, to declare the interpretation of rules, inquire into election 
irregularities and make other orders to assist or require an organisation to observe its rules.  The text and context suggests that 
any corrective orders are limited to those which have some present connection with the activities of the organisation and the 
observance of its rules. 

274 In my opinion the purpose of s66 is not to correct long ago breaches which now have no relevance to how an organisation is 
running.  Also, the ordering of compensation or damages for old breaches of the rules is beyond the scope and purpose of a 
s66(2) order.  In my opinion the applicant is attempting to squeeze out of the words of the section remedies which are beyond 
what the legislature intended as being the jurisdiction, purpose and operation of the section. 

275 There were no authorities cited to me or of which I am aware where an order has been made for the payment of compensation 
for an old breach of a rule.  As submitted by the applicant, I recognise that the decision of Sharkey P in Wauhop v Civil Service 
Association of Western Australia (2003) 83 WAIG 951 is close to this but I presently put that decision to one side.  I will 
discuss it later, in the context of the second and third alleged breaches.  It is sufficient at this stage to say that with respect I 
think that on this issue it was wrongly decided and does not properly support a claim for the payment of compensation. 
(h) Orders Under Section 66(2) of the Act 

276 As to the sort of orders that might generally be made under s66(2), O’Dea P in Park v Secretary, Western Australian 
Carpenters, Joiners, Bricklayers and Stoneworkers Industrial Union of Workers (1983) 63 WAIG 2230 at 2231 said the s66 
“power” was “discretionary” and should only be used “where it is necessary to ensure that some wrong is avoided or 
necessary to ensure that someone who has a clear obligation to do something under the rules or by a previous Order of the 
Commission, does it”.  Although the reference to a “discretionary” power is too broad given the IAC decision of Robertson v 
CSA (2003) 83 WAIG 3938; [2003] WASCA 284, mentioned later, in my opinion the balance of this passage remains apposite. 

277 It was quoted and followed numerous times by Sharkey P, including in Singh v FMWU (1993) 73 WAIG 2674 and Farrell v 
SSTUWA (1989) 70 WAIG 55 at 60..  In Farrell at page 59 and throughout his decisions (eg Williams v SDAEAWA (2005) 85 
WAIG 1963 at [48]) Sharkey P said the onus was on an applicant to establish an alleged breach of the rules or the overturning 
of the exercise of power. 

278 In my opinion, feeding into the purpose of the s66(2) jurisdiction and powers, is the observation made by Sharkey P in Luby v 
Secretary, The Australian Nursing Federation, Industrial Union of Workers, Perth (2002) 82 WAIG 3226 at [44]:- 

“44 There must be confidence amongst members of an organisation that 
its government and administration will be carried out in accordance 
with the rules in order that the policy of the Act will be carried out 
effectively …” 

279 The cases which have been decided by the IAC provide insight into the nature of the jurisdiction and the type of orders which 
can be made under s66(2) of the Act.  The following relevant principles can be distilled from the authorities:- 

(a) An order for the purposes of the section must involve a command to someone to do something.  (CMEWUA v 
UFTIU (1991) 71 WAIG 563) 

(b) Section 66(2)(d) empowers the President to interpret a rule for the purpose of deciding whether to make an order or 
direction (UFTIU at page 569).  Further or alternatively in the case of controversy an interested party may seek a 
declaration about the true interpretation of a rule.  (Robertson at paragraph [54]) 

(c) The President may exercise jurisdiction under s66 where there has been an improper exercise of powers, contrary to 
the rules.  (Carter v Drake (1991) 72 WAIG 2501 at 2504) 

(d) Sections 66(2)(e) and (f) contain the only powers which the President may exercise under s66 in connection with 
election irregularities.  (Harken v Dornan and Others (1992) 72 WAIG 1727) 

(e) Declarations about the validity of meetings by an organisation are outside the power of the President under s66 
unless as a matter of law the meetings were invalid.  (Carter v Drake (1993) 73 WAIG 3308 at 3311, and see 
below).  Therefore the President may declare invalid resolutions passed at meetings where the meetings were 
conducted in breach of the rules and the breach had the legal effect of invalidity.  (WALEDFCU v Schmid (1996) 76 
WAIG 3380 at 3382) 

(f) An order for the purpose of requiring an organisation to act in accordance with its rules is within power.  
(WALEDFCU v Schmid (1996) 76 WAIG 639) 

(g) If the grounds have been established for the making of an order under s66, the President does not have a discretion 
to refuse to make such an order.  (Robertson) 

(h) The purpose of the power given in s66(2) is to ensure that the persons identified in s66(1) have a means of 
enforcing the rules of an organisation.  (Robertson) 

(i) Due to s26(2) the President in considering what order to make under a s66 application is not restricted to the 
specific claim made.  (Robertson) 

(i) Carter v Drake (1993) 73 WAIG 3308 
280 This decision of the IAC is instructive in considering the boundaries of the s66(2) jurisdiction.  It was an appeal against orders 

made in a s66 application. 
281 Nicholson J (with whom Rowland and Anderson JJ agreed) said the orders made included an order that all meetings of the 

Committee of Management conducted after 20 June 1991 were “declared invalid and the proceedings therein null and void” 
(page 3310).  This involved meetings on 5 dates concluding on 5 November 2001.  Mr Carter chaired these meetings but he 
had been invalidly appointed as Acting President.  Nicholson J said the issue was whether Sharkey P was correct in finding 
that because the meetings were chaired by Mr Carter all the resolutions passed were void.  Nicholson J decided that Sharkey P 
had erred in law in so concluding. 
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282 The respondent then argued that even if that was the position under the general law, it was not the position where the President 
was acting pursuant to the powers given under s66(2) of the Act (page 3311).  Nicholson J pointed out that neither party 
contended the orders of Sharkey P were supportable by reference to any of the subparagraphs of s66(2).   

283 Nicholson J referred to the reasons of Rowland J in Harken v Dornan and Others, and said that read “in this light the scope of 
the opening words is not such as to allow the President to act under them so to act in the manner now contended for on behalf 
of the respondents.  Furthermore, a plain reading of the opening words of s66 do not leave any scope for the President making 
declarations of invalidity of the outcome of the meetings in issue here.  Orders in those terms do not relate to the rules or their 
observance or non-observance or the manner of their observance either generally or in the particular case.  In my opinion, 
there is nothing in s66(2) which empowers the President to act as he did in declaring the resolutions of the meetings null and 
void” (page 3311). 

284 Nicholson J then referred to an argument of the respondents that where there was a systematic and widespread breach of the 
rules of the union the President should be able to put matters right by making orders pursuant to s66 of the Act.  His Honour in 
response said it was “sufficient to state that what the President did in this matter cannot be supported by reference to s66” 
(page 3311).  His Honour also said he was not led to any contrary view by consideration of what was done in a number of 
authorities under s141 of the C and A Act.  This was in part because the section was differently cast as it permitted orders in 
respect of “an organisation” rather than “the rules of the organisation”.   

285 Nicholson J then referred to a number of authorities arising out of submissions made as to the applicability of the rule in Foss v 
Harbottle (1843) 2 Hare 461 and said they supported a construction of s66(2) “giving to the President powers related only to 
the objects of the clause and not vesting in him a wide and general power of unchartered width”: 

286 His Honour then considered other grounds of appeal which were allowed.  One of these lead to the amendment of an order 
made by Sharkey P that certain acts and things done by Mr Carter when purporting to occupy the position of Acting President 
of the LTU were “null and void”.  This was because the appointment of Mr Carter was contrary to the rules.  The terms of the 
IAC’s order shows it thought the powers of the President extended that far. 
(j) WALEDFCU v Schmid (No 2) (1996) 76 WAIG 3380 

287 This is another decision confirming the existence of a similar power.  The IAC (Kennedy J, Anderson and Scott JJ agreeing) 
dismissed an appeal against declarations made by Sharkey P, including that on three days in July-September 1995 the union 
and General Committee acted in breach of rule 46 and three resolutions passed in those months providing for the payment of 
accounts rendered by the union’s solicitors were null and void.  The IAC dismissed the appeal in part because the relevant 
rules had specified a procedure for the approval and payment of legal expenses which was not followed. 

288 The IAC held there was power within s66 to make declarations as they were “orders” or “directions”, for the purposes of 
s66(2), as confirmed by s66(4) (page 3382).  Kennedy J also said rule 46 “is in terms a mandatory rule and the General 
Committee did not comply with it” (page 3382).  His Honour said that if Sharkey P had exercised a discretion, it did not 
miscarry (page 3382).  At page 3383 Kennedy J said what Sharkey P did “was to declare to be invalid a decision which had 
always been invalid”. 
(k) Robertson v CSA (2003) 83 WAIG 3938; [2003] WASCA 284 

289 In Robertson the applicant sought an order to the effect that the CSA council remove from the minute book references to a 
resolution carried at a special meeting which was “factually and legally incorrect”.  The appeal turned on whether Sharkey P 
had a discretion to refuse to make orders despite accepting the appellant’s evidence and contentions.  By majority the appeal 
was allowed. 

290 EM Heenan J at paragraph [36] said there was no dispute at the hearing before Sharkey P or in the Court about the power of 
the President to make orders or declarations generally of the nature sought.  At paragraph [38] EM Heenan J said the findings 
made by Sharkey P appeared to constitute a complete acceptance of the contentions of the appellant advanced on the s66 
application - that the terms of the resolution of the council involved or reflected an erroneous view of the rules of the 
organisation resulting in action by the council which constituted a non-observance or erroneous observance of those rules.  At 
paragraph [39] his Honour said that while “it may not have been possible for the learned President to make any order directing 
that the resolution should be struck out of the minutes of the respondent, it was, nevertheless, within his Honour’s power to 
make a declaration or declarations to the effect that the appellant, as president, was entitled under the rules of the respondent 
organisation to act as she did, and that the resolution of the Council constituted an erroneous application of those rules and an 
attempt to curtail the exercise of functions entrusted by the rules to the president, which she was empowered to exercise”.  
EM Heenan J then considered whether there was any power or reason for Sharkey P to decline to grant relief.  In this context 
EM Heenan J referred to s61 of the Act and decided there was no power or reason to decline relief.  EM Heenan J therefore 
allowed the appeal.  Hasluck J agreed with this disposition and Anderson J dissented. 
(l) WALEDFCU v Schmid (No 1) (1996) 76 WAIG 639 

291 There are two cases I am aware of which specifically consider whether the s66 jurisdiction can be used only to secure the 
performance of existing obligations under the rules or extends to making orders for the purpose of remedying past breaches of 
the rules.  In WALEDFCU v Schmid (No 1), the IAC partially allowed an appeal to the extent of “striking out” two of the three 
orders made by Sharkey P in a s66 application.  The three orders made were that:- 

“(1) THAT the respondent through its general committee forthwith order 
the trustees of the respondent organisation to institute legal 
proceedings in a competent court within 14 days of 21st day 
of September 1995 to recover the sums paid by the respondent to 
Mr K Campbell, General President and Mr M Ryan and Mr K Jarrett, 
General Vice-Presidents, to which they were not entitled by way of 
honorarium in the years 1991, 1992, 1993 and 1994 should any such 
amount not be paid to the respondent within seven days of 21st day 
of September 1995. 
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(2) THAT in the event that such monies are not repaid or such 
proceedings are not so instituted by the said trustees then the 
respondent organisation shall itself institute such proceedings in a 
competent court within 21 days of 21st day of September 1995. 

(3) THAT the said respondents shall, at all times, in any event, take all 
steps and do all things necessary to recover such monies from the said 
General President and General Vice-Presidents as expeditiously as is 
possible.” 

292 There were joint reasons for decision of the Court (Kennedy, Franklyn and Anderson JJ). 
293 The rules of the union provided that each of the general president and general vice president were to be paid an annual 

honorarium.  The amount of the honorarium was increased in 1991 at a triannual delegates’ conference.  It was common 
ground that this resolution was not effective to amend the rules because the act governing amendments to union rules was not 
complied with.  The increased honorariums were paid from 1991 to 1994.  These payments were not authorised.  Mr Schmid 
and 18 other members of the union applied to the President for, in effect, enforcement of the rules on the ground that the rules 
were not being observed.  The specific rule said to not be observed was rule 22.  This rule as relevantly quoted by the IAC at 
page 640 was:- 

“22.  POWERS OF GENERAL COMMITTEE 
The members of the General Committee shall in the interim between Delegate 
meetings: 
(a) Manage and superintend all affairs of the Union, perform all duties 

allotted to them by these Rules, so as to further the objects of the 
Union. 

(b) Protect the funds from misappropriation. 
(c) Direct the actions of the General Trustees. 
(d) Be held responsible for the right administration of the funds of the 

Union. 
(e) Control all property of the Union. 
 - 
(i) Institute legal proceedings (except as provided in Rule 40) on behalf 

of the Union. 
(j) Direct the General Trustees to take legal proceedings against any 

officer or member of the Union guilty of misappropriating any of its 
funds.” 

294 Sharkey P found the general president and two general vice presidents of the union had been paid money which they were not 
entitled to and that there had been “a misappropriation of funds in that funds were put to use in a way which the rules did not 
and do not authorise them to be put” (page 640).  As stated by the IAC at page 640, Sharkey P held the general committee had 
a duty under rule 22 to recover the amounts paid by directing the general trustees to take legal proceedings against the officers 
or members guilty of the misappropriation.  Accordingly and purporting to exercise the power conferred by s66(2) of the Act 
Sharkey P made the orders appealed from.   

295 As explained by the IAC the primary attack made against the first order was that there was no power for the President to make 
the order under s66(2) of the Act.  It was submitted the power to compel observance of rules could only be exercised to secure 
performance of existing obligations under the rules and did not extend to the making of orders for the purpose of remedying 
past breaches of the rules.  Reliance was placed upon Darroch v Tanner (1987) 16 FCR 368; 21 IR 284 .  As explained by the 
IAC at page 640, in that case a union had used funds and resources to produce election material to advance the interests of 
particular candidates.  The resolution to expend the funds in this way was held to be beyond power and it was held the 
expenditure was unauthorised.  An application was made under s141(1G) of the C and A Act for an order requiring the 
members of the state executive responsible for authorising the payment to perform and observe the rules of the union by 
repaying the amount.  As set out by the IAC, s141(1G) of the C and A Act was that: “An order under this section may give 
directions for the performance or observance of any of the rules of an organisation by any person who is under an obligation 
to perform or observe those rules”.  In Darroch v Tanner the Full Court of the Federal Court decided, applying R v 
Commonwealth Court of Conciliation and Arbitration; Ex Parte Barrett (1945) 70 CLR 141 per Latham CJ at 156-157, and 
Dixon J at 163, that the section did not empower the Court to do other than secure the performance of an existing obligation.   

296 Relevantly, the IAC did not decide this aspect of the appeal on the basis that Darroch v Tanner involved the application of the 
differently worded s141(1G) of the C and A Act.  Instead, it applied another aspect of Darroch v Tanner which was as stated 
by the IAC that “the court made it clear the result would have been different had the court concluded that, on a proper 
construction of the rules, there was a continuing obligation on the persons to whom the directions had been given, and the 
direction was given to secure the performance of that continuing obligation” (page 640). 

297 The IAC then said that in their opinion, rule 22 did impose a continuing obligation upon the general committee of the union 
generally to protect its property and funds from misappropriation and specifically by rule 22(j) to direct the general trustees to 
take legal proceedings against any officer or member of the union guilty of misappropriating any of its funds.  Accordingly, the 
Court decided order (1) was within the power conferred on the President by s66(2) of the Act.   

298 The Court then rejected a contention that rule 22(j) did not come into operation unless the particular officers had been found 
guilty of misappropriating union funds by a court exercising criminal jurisdiction.   

299 The IAC upheld however the attacks on both the second and third orders made by the President.  This was because “the rules 
cast no obligation on anyone but the general trustees to institute recovery proceedings in a case of misappropriation”.  As 
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opposed to this, the second order made would have compelled the union itself to institute the proceedings if the general trustees 
refused to do so. 

300 The IAC decision suggests the powers of the President under s66 were limited to, relevantly, the making of orders about 
complying with an express rule of an organisation.  As there was no rule creating the obligation with respect to orders 2 and 3, 
they were set aside. 
(m) Luby v Secretary, The Australian Nursing Federation, Industrial Union of Workers, Perth (2002) 82 WAIG 2124 

301 In Luby  Sharkey P said:- 
“164 The power conferred on the Commission, constituted by the President, 

is not restricted as it was, in relation to the Court, under s.141G of the 
Conciliation and Arbitration Act 1904 (Cth).  That provision was 
considered in Darroch v Tanner [1987] 21 IR 284 at 289 (FC FC), 
because s.66(2) of the Act is much broader and provides that the 
President may make such order or give such directions relating to the 
rules of the organisation, their observance or non observance or the 
manner of their observance either generally or in the particular case.  
The words “relating to” are particularly broad.  Thus, directions may 
be given or orders made relating to the past non-observance of a rule.  
Generally, however, and practically, that will not often occur.  If at 
the time the directions are given or the orders made impose an 
obligation on the persons to whom they were given and the orders and 
directions are for the purpose of securing the performance of an 
existing obligation, then such an order will be made relating to past 
non observance of a rule. 

165 The Council’s responsibility is similar to that of a Board of Directors 
(see Schmidt and Others v WALEDFCU (Pres) (op cit) (see also Allen 
v Townsend and Others (FC FC) (op cit) at page 349 per Evatt and 
Northrop JJ, and see also per Nicholson J in Carter and Others v 
Drake and Others 73 WAIG 3308 at 3311 (IAC)).” 

302 Although not all of what Sharkey P there said may withstand scrutiny in the light of subsequent authorities, there is like 
Schmid the opinion expressed that orders will be made relating to a past non-observance of a rule where the purpose is to 
secure the performance of an existing obligation. 
(n) Conclusion on Orders Sought for Alleged Breach of Rule 12(l)(vi) 

303 These authorities confirm in my opinion that the orders sought by the applicant for the alleged breach of rule 12(l)(vi) are 
beyond the jurisdiction and power of the President under s66 of the Act.  This is because the breach of the rule was alleged to 
have first taken place in September 1999, continuing until March 2006.  The present application was not commenced until June 
2006 and first heard in February 2007.  The relevant paragraph of the rule was deleted from the rules of the CSA in November 
2006.  In this combination of circumstances I do not think the s66(2) jurisdiction extends to the making of an order akin to that 
of the payment of compensation for loss caused by the breach of a rule which if complied with could or would have lead to 
payments being made to the applicant.  Such an order has no contemporary relevance to the activities of the CSA or the 
observance of its rules and does not in purpose or effect secure the performance of an existing obligation. 

29. Breach of Rule 12(l)(vi) – Summary of Conclusions 
304 The applicant’s claim as identified earlier is reliant on establishing that:- 

(a) He was not appointed in accordance with rule 12(l)(vi). 
(b) If he had been he would have been entitled to payment for overtime via the PSA 1992. 
(c) He worked overtime but was not paid for this. 
(d) The failure to appoint according to the rules caused the failure to pay overtime. 
(e) The loss of the non payment of overtime may be remedied by the President making an order under s66(2). 

305 I do not consider that I can or should make the orders sought.  The reasons for this are:- 
(a) I am not satisfied that (a) above was possible in practice when the applicant was appointed. 
(b) Even if it was, this did not mean that the terms of the PSA were imported into the terms of the applicant’s contract 

of employment. 
(c) There is an issue as to whether the applicant’s loss was the amount of the overtime as calculated by the applicant, 

given the evidence of the provisions of a car parking bay in lieu of overtime. 
(d) I am not satisfied, even if a breach of the rule and consequent loss is proved, there is any legal basis on which the 

compensatory payment sought could be ordered.  The applicant eschewed any reliance upon contract and in any 
event this issue was determined in application 1215.  Further the applicant did not attempt to argue that there was 
some tortious or other cause of action. 

(e) In any event my opinion is that the jurisdiction and powers under s66(2) do not extend to the making of a 
compensatory order for the breach of a rule which occurred in 1999, and on the applicant’s case, to and including 
17 March 2006.  The s66 jurisdiction is limited to the making of orders with a contemporary relevance to the 
activities of an organisation and the observance of its rules. 

306 For the reasons set out I am not persuaded that orders in the terms of those sought in paragraphs 2, 3 and 4 of the remedies 
claimed in the application as filed can or should be made. 
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30. The Second and Third Alleged Breaches 
307 I have set out in paragraph [86] above the issues to be determined to decide if these breaches occurred.  The first issue to 

determine is whether what is alleged as a breach of the rules is properly so characterised.   
31. The Meaning of Rule 3 and the Duties Relied On 
308 I have set out earlier the duties relied upon by the applicant.  They were said to stem from rule 3(c) and the decision of Sharkey 

P in Wauhop. 
309 The first problem facing the applicant is the nature and terms of rule 3(c).  It is a “principal objects” rule.  Given that and the 

way the rule is drafted, the non-observance of the rule is not capable of being readily established.  How can you prove an 
organisation is not following a principal object, particularly when it is simply the actions of the organisation with respect to 
one member that is brought before the President? 

310 The structure of rule 3 is to firstly say that the principal objects shall be to “protect and promote the interests of the 
membership” by what is set out as (a)-(c).  It is implicit that (a)-(c) represents methods by which the interests of the 
membership are to be promoted. 

311 The reference is to the “membership” as a whole at this point and not individual members.  Rule 3(c) does however refer to 
individual members and “representing [their] industrial welfare”.  The effect of the sub-rule is therefore that by the 
representation of the industrial welfare of members the interests of the membership as an object will be “protected and 
promoted”. 

312 This meaning of rule 3(c) is understandable, but the rule does not specify what activities constitute “representing”.  The rule 
does not require a particular standard of representation of all of the industrial welfare of each member to the extent considered 
to be appropriate by that member to satisfy the specified method of the carrying out of the object.  The difficulty of setting a 
bar or standard of compliance in what is a broad motherhood type statement of intent shows the difficulty in proving an 
organisation is not acting in accordance with the rule. 

313 In my opinion the CSA in deciding not to fully fund the applicant’s legal costs in application 1215 and this application did not 
fail to act in accordance with this object.  Not funding the applications of one member does not show the CSA was acting 
contrary to the purpose specified in rule 3(c). 

314 It has also been said that there can be no breach of an objects rule.  In Singh v The Federated Miscellaneous Workers Union of 
Australia, WA Branch (1993) 73 WAIG 2674, there was a s66 application in which it was alleged the respondent had breached 
rule 3(16) which was part of the “Objects” rule.  The stated object was to provide funds and by other lawful means, to amongst 
other things, provide legal assistance for members in employment or industrial matters.  The applicant claimed he had not been 
provided with legal assistance to support Equal Opportunity Act and/or workers compensation claims arising out of things that 
happened at work.  The respondent opposed the claim on the basis that the applicant had been given some assistance and his 
claim for further assistance had been thoroughly considered.  At page 2677, Sharkey P said:- 

“It was for Mr Singh to establish upon the balance of probabilities those facts 
upon which he claimed relief. 
His claim was that the FMWU had breached rule 3(16), or acted contrary 
thereto, because it had a duty to give him legal assistance.  What the Branch 
Executive was required to do was to make its decision intra vires the rules, to 
act bona fides, and to act reasonably and fairly in making its decision.  It was 
required to act so as to advance the FMWU objects contained in its rules also.  
That does not mean that it can or is bound to assist every person who applied 
or applies for legal assistance, as Mr Singh properly conceded (see Saraceni 
Enterprises Pty Ld v. Baking Industry Employers’ Association of WA 
(Application No 740 of 1993) (unreported) dated 31 August 1995, citing Scott 
and Others v. Jess (1984) 56 ALR 379 at 385 and 403).  It is an object of the 
rules to provide legal assistance.  It is not mandatory in every case, nor could 
it be. 

315 Sharkey P referred to the duty of the respondent’s branch executive, under rule 43 to hold money as trustees and the fiduciary 
duty to expend the monies properly.  Sharkey P held the respondent provided the assistance to the applicant that it was fair and 
proper to do so (pages 2677-2678).  It was held that the decision of the branch executive was not such as to require any order 
under s66 as a matter of equity, good conscience and the substantial merits (page 2678). 

316 Additionally, Wyatt v CSA (1997) 77 WAIG 3206 was a s66 application involving the CSA and its rules.  Although not 
factually similar to the present application Sharkey P said that “rule 3(a) could not be breached since it is an object”.  Whilst 
this proposition might conceivably be too broad in very unusual circumstances, it is material to the facts and issues in this 
application. 

317 The duties relied on by the applicant do not arise from the text of the “rules of the organisation” but from the Wauhop 
decision. 

318 This decision therefore was heavily relied upon by the applicant.  In part this was because it had some factual similarities to the 
present application.  These facts were:- 

(a) Mr Wauhop was both a member and employee of the respondent which was the CSA.  Mr Wauhop was employed 
by the CSA as a research officer on a series of fixed term contracts until he was informed that his employment 
would be terminated at the end of one of the fixed term contracts.   

(b) Mr Wauhop commenced the s66 application for the purpose of requiring the CSA to fulfil its “constitutional 
obligations” to make “resources” available for his representation for a claim of unfair dismissal against the CSA 
lodged in the Commission. 

(c) Accordingly, Mr Wauhop sought the assistance of the CSA in proceeding with a claim against the CSA. 
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(d) The CSA executive and then council carried a resolution that the application by Mr Wauhop for legal funding for his 
unfair dismissal claim be rejected.  

319 Sharkey P concluded that the CSA did not give Mr Wauhop’s claim proper consideration, nor were his interests as a member 
properly considered.  His Honour said Mr Wauhop had not been treated as a member of the CSA but as an employee ([46]).  
Sharkey P also said the decision was reached in an unfair manner ([48]).  Sharkey P said the decision to refuse Mr Wauhop’s 
legal assistance was “unfair and unreasonable and did not advance the objects contained in the rules.  It represented a failure 
by Council and Executive to carry out their duties as required under Rules 12 and 13 respectively” ([49]). 

320 The orders and directions made by Sharkey P were:- 
“(1) THAT the Civil Service Association of Western Australia Incorporated 

failed to observe its rules and to act in accordance with the same; and 
in particular rules 12 and 13 respectively in that  the Executive and 
the Council failed to fairly and reasonably and in such a manner as to 
advance the interests of the applicant, its member, consider his 
application for legal assistance on the 9th and 22nd days of January 
2003 respectively. 

(2) THAT the Civil Service Association of Western Australia Incorporated 
be required to pay and do pay for an independent legal opinion, by a 
legal practitioner of the applicant’s choice, in relation to the 
applicant’s unfair dismissal claim against it and the likelihood of the 
success of such a claim. 

(3) THAT within 14 days of the receipt of the above-mentioned 
independent legal opinion, the Civil Service Association of Western 
Australia do and shall consider afresh the applicant’s application for 
legal representation by the organisation and in accordance with its 
rules, its obligations thereunder and the reasons for decision herein.” 

321 I was informed that Mr Wauhop’s application in the Commission was discontinued and that there was no further s66 
application made by him.   

322 During the closing submissions of the applicant’s counsel, I said I had some concerns about the correctness of the reasoning 
and conclusions reached by Sharkey P.  In particular, whether there could be a breach of the rules of the CSA in the manner 
which Sharkey P determined and if so whether the powers of the President within s66 permitted the making of the orders 
which his Honour made.  

323 At paragraph [2] of Wauhop, Sharkey P summarised that Mr Wauhop alleged the CSA acted contrary to rule 3 of its rules by 
failing to observe principal objects (a)-(c).  At paragraph [27] Sharkey P said there “could not be a breach of rule 3 because 
that is an “object” rule.  The “object” rule directs the CSA to the objects which it is required to achieve in its activities and by 
its decision for its members”.  The way in which Sharkey P moved from that statement to a position where he thought there 
had been a non-observance of the rules was contained in paragraphs [28]-[36] of his reasons as follows:- 

“28 In relation to the rules of an “organisation” it is not permitted by its 
rules to frustrate the policy and main purposes of the Act (see 
Williams v Hursey [1959] 103 CLR 30 at 68).  Subject to this, the 
rules may not provide for any other matter contrary to law. 

29 Further, the rules of an organisation will be read down so far as they 
purport to authorise the pursuance of objectives cast in very broad 
and general terms.  Thus, when rules are used to state “objects” in 
such general expressions as “the interests of the members”, such 
expressions must be read as referring to the interests of members as 
members of the union and in their occupation, and in relation to their 
welfare as members accordingly.  (See Williams v Hursey (op cit) per 
Fullagar J at page 57).  Fullagar J made it clear, however, that there 
was a great deal of latitude within that principle for construing the 
rules and that which could be done under them.  (See also per 
Fullagar J in Williams v Hursey (op cit) at page 57). 

30 The CSA, through the Executive and Council, and in general 
meetings, is also required to act intra vires, in accordance with the 
general concept of an organisation organised on a democratic basis, 
also for a bona fide purpose (see Scott and Others v Jess (1984) 56 
ALR 379 (FC FC)), and, further, fairly and reasonably to its members, 
as well as in their interests.  (Secretaries and other officers are also 
required to act impartially and fairly).  (See Luby v The Secretary of 
the Australian Nurses Federation (2002) 82 WAIG 2116 at 2121 
(Sharkey P)). 

31 An organisation must also act in accordance with rules which serve 
the object of the Act and by actions which further those objects.  These 
views are fortified in various ways and reinforced by such provisions 
as s.26(1)(a), s.26(1)(c) and s.110 of the Act.  Most cogent however, is 
s.61 of the Act which provides as follows:- 

“Upon and after registration, the organisation and its members 
for the time being shall be subject to the jurisdiction of the
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Court and the Commission and to this Act; and, subject to this 
Act, all its members shall be bound by the rules of the 
organisation during the continuance of their membership”. 

32 It is the duty of the Commission, constituted by the President, to 
exercise the directory power conferred by s.66 of the Act where there 
is a substantial failure to perform or observe the rules. 

33 This discretionary power is well described in Park v WACJBSIU 
(1983) 63 WAIG 2230, (O’Dea P) which is quoted in turn in Singh v 
FMWU (1993) 73 WAIG 2674 (Sharkey P). 

34 However, there must be confidence among members of an 
organisation that its government and administration will be carried 
out in accordance with the rules so that the policy of the act may be 
carried out effectively (see Ellis v Willis (1968) 12 FLR 60 at 71).  It is 
the duty of the Commission constituted by the President to so ensure. 

35 The Commission, as constituted by the President, is, however, I 
emphasise, as I have often done, not the surrogate manager of a 
registered organisation. 

36 What was really alleged, in this case, was that the CSA, through its 
Executive and Council, failed to act fairly, and in the interests of its 
member.” 

324 I note that Sharkey P did not specifically refer to the duties of the council and the executive as contained in rules 12 and 13 and 
set out what aspect of the duties had not been met in the case of Mr Wauhop.  Additionally Sharkey P did not articulate at any 
stage the source of the power in s66 to make the orders which his Honour did. 

325 The following are my respectful comments about paragraphs [28]-[36] of his Honour’s reasons: 
(a) Paragraphs [28] and [29] seem, with respect, to be irrelevant to the s66 application which was before the 

Commission. 
(b) It is not immediately clear what relevance Sharkey P thought the observations made in paragraph [30] had.  Section 

66 applications are for orders or directions “relating to the rules of the organisation …”.  Such applications do not, 
separate to what an organisation has or has not done in the observance or non-observance of its rules, involve in my 
respectful opinion, generalised precepts of acting intra vires, or “in accordance with the general concept of an 
organisation organised on a democratic basis”, or fairly and reasonably to its members or their interests. The 
limitations to the s66 powers and jurisdiction that I noted earlier are here relevant in my opinion. 

(c) In Scott v Jess (1984) 3 FCR 263, 56 ALR 379, 8 IR 317 relied upon and cited by Sharkey P at [30], the Full 
Federal Court considered s141(1G) of the C and A Act.  The context was the use of union resources for 
dissemination of information favouring particular election candidates.  Evatt and Northrop JJ wrote joint majority 
reasons.  Relevantly their Honours said:- 
(i) Officers of an organisation are under a duty to exercise powers conferred upon them by the rules of the 

organisation bona fide for the purposes for which the powers are conferred (ALR p 385).  
(ii) If the members of the Committee of an organisation or an officer of an organisation resolved to exercise a 

power conferred upon them by the rules of the organisation otherwise than bona fide for the purpose for 
which the power was conferred, a member would be entitled to obtain an order under s141(1G) of the C 
and A Act (ALR p 386).   

(iii) Their Honours said there was a general principle illustrated by the facts and decision in Short v Wellings 
(1951) 72 CAR 84, and referred to in other authorities which their Honours cited, that even if there is no 
express provision in an organisation’s rules, there is an implicit prohibition on the use of the resources or 
funds of an organisation to support one candidate in an election in circumstances where they have been or 
will be denied to another candidate (ALR p 386).   

(iv) Their Honours said that if this occurred directions may be given under s141(1G) of the C and A Act that 
they perform and observe the rules of the organisation by refraining from so expending the resources of the 
organisation.  Their Honours also said the rules could not provide for that type of expenditure and any rule 
purporting to authorise that type of expenditure would in all probability be in contravention of s140(1) of 
the C and A Act (ALR p 386-388). 

(d) Therefore there was a narrow context for the discussion in Scott v Jess. 
(e) For the reasons I have set out earlier to the extent that Sharkey P supported his decision in Wauhop on the basis that 

the CSA was an organisation with implied rules which could be enforced pursuant to s66, in my respectful opinion 
his Honour was in error.  

326 Sharkey P did not expressly base his decision in Wauhop upon the implied rules concept but there is at least a hint that he 
tacitly did so.  It was a concept relied upon by Sharkey P from at least the decision in Drake v Carter and Others (1992) 73 
WAIG 255.  This was successfully appealed against to the IAC in Carter v Drake 1993, cited and quoted from above.  As 
stated the IAC expressed doubts about what Sharkey P said about the extent of the s66 powers.  There was therefore no support 
in this decision for the use of the s66 jurisdiction to correct breaches of implied rules. 

327 Additionally, in my respectful opinion the reasoning of Sharkey P on the issue in Drake v Carter is flawed.  Sharkey P 
commenced his discussion about the scope of s66 at page 270.  His Honour described s141 of the C and A Act and s209 of the 
Industrial Relations Act 1988 as being similar but not identical.  Sharkey P said that as a result not all authorities in relation to 
the “Australian Commission” and its jurisdiction and power were apposite although many were.  Sharkey P also said:- 
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(a) The jurisdiction conferred by s66(2) contained 4 components, which he listed as:- 
(i) Relating to the rules of the organisation. 
(ii) Relating to the observance of rules of the organisation. 
(iii) Relating to the non-observance of the rules of the organisation. 
(iv) The manner of the observance of the rules of the organisation (page 271). 

(b) Sharkey P then said “there is no limitation otherwise, except within the perimeters of the Act, upon the jurisdiction 
to make an order or give a direction which the President considers appropriate” (page 270).   

(c) “The order must be appropriate by reason of the President’s decision” (see Director General of Social Services v 
Hangan 45 ALR 23 at 35 per Toohey J) (page 270). 

(d) In context the use of the expression “relating to” meant there must exist a connection or association between the 
orders and the rules (page 270). 

(e) The objects of the Act are advanced by orders which have a connection or association with the rules (page 270). 
(f) The examples of the sorts of orders which might be made under s66 do not serve to limit the generality of the 

jurisdiction and power conferred by s66(2) because s66(2) specifically prescribes otherwise (page 270). 
(g) The position of the commas in s66(2) “plainly indicates” orders and directions “relating to the rules”, “is one head 

of jurisdiction and power”, citing Conigrave v Tanner (1977) WAR 225 at 230 “as to the use of the comma” 
(page 271). 

(h) With respect to the jurisdiction and power to make orders or directions about the observance of the rules, his 
Honour said that s66(2)(e) and (f) were examples (page 271). 

(i) There was no restriction placed upon what orders may be made as to the manner of observance of rules, except 
within the perimeters of the Act.  The “real and ultimate consideration is clearly what s26(1)(a) of the Act requires.  
S66(2)(f) in particular, would assist in determining what orders should be made” (page 271). 

(j) With reference to s66(4) Sharkey P said it “predicates a wide power to remedy practical situations relating to the 
rules or to their observance or to their non-observance or to the manner of their observance” (page 271). 

(k) By the reference in s66 to orders being made “generally or in a particular case”, Sharkey P said there was “an 
apparatus to remedy, within s66, problems in the conduct of affairs of unions” (page 271). 

(l) Sharkey P said that contrary to s141(1G) of the C and A Act, and by reference for example to s66(2)(a), (c), (ca), 
(d), (e) and (f), there does “not require a breach of rules to be established for the exercise of jurisdiction and they 
are not an exhaustive description of the orders which can be made” (page 271). 

(m) Orders may be “made which are not directly referable to a specific rule in order to ensure the proper conduct of 
members under the rules and the carrying out of the functions of various officers” (page 271).  In support of this 
observation his Honour cited R v Commonwealth Court of Conciliation and Arbitration; Ex Parte Barrett (1945) 70 
CLR 141 and R v Joske and Others, Ex Parte SDA and Others (1976) 135 CLR 194.   

(n) “There is power … to deal with implied rules”.  In support, his Honour cited Gordon v Carroll (1975) 6 ALR 579, 
27 FLR 129.  His Honour also cited Scott v Jess for the proposition that “the powers of the union officials should be 
used fairly by virtue of an implied rule”. 

(o) Sharkey P then set out some principles in the exercise of the discretion under s66 which in my opinion are not 
controversial but with respect do not assist greatly in ascertaining the scope of the powers under s66. 

328 With respect to proposition (c), having looked at the reasons of Toohey J in Hangan, I regrettably do not understand this 
sentence.  In my opinion propositions (f), (h), (i) and (l) cannot now stand in their entirety in light of the IAC decision of 
Harken v Dornan, referred to above. 

329 Additionally I do not accept the breadth of propositions (a), (h), (i), (j), (l) and (m).  In my opinion s66 does not provide a 
general vehicle to “remedy” “problems in the conduct of officers of Unions”, unless the “problem” and the “remedy” is in 
“relation to the rules of an organisation”.  It is the “rules” and not “the organisation” which is the lynchpin of the jurisdiction 
and powers.  Insofar as (l), (m) and (n) rely upon the concept of “implied rules”, as set out earlier I think orders based on 
“implied rules” are beyond the scope of s66. 

330 Moreover in the Commonwealth sphere, as set out below, Gordon v Carroll has not been followed on this issue.  Also, in my 
respectful opinion Scott v Jess as discussed above does not stand for so broad a proposition as stated by Sharkey P.  The Full 
Federal Court in Scott v Jess was dealing with a specific situation, within the Commonwealth legislative framework, of the 
implicit prohibition of the use of union funds for the purpose of favouring one candidate over another in an election campaign.  
This decision must be viewed very cautiously in the context of s66 of the Act, given the content of s66(2)(e) and (f) and the 
decision of the IAC in Harken v Dornan and Others.  The decision in Scott v Jess has more recently been held to be authority 
for the proposition that a power conferred upon an official by the rules must be exercised bona fides for the purpose of the 
conferral. 

331 As stated by Cooper J in Re Application for an Inquiry in Relation to an Election for Offices in the Australian Education 
Union, Queensland Branch; Becker [2004] FCA 1534 [21]-[22]:- 

“21 There is nothing in the joint judgment of Evatt and Northrop JJ in 
Scott v Jess to support any principle other than that a power conferred 
by a rule of an organisation may only be exercised by the recipient of 
the power bona fide for the purpose for which the power was 
conferred and that principle is applicable to the use of the funds and 
resources of an organisation in relation to an election for an office in 
the organisation. Importantly for present purposes, the majority did 
not hold that independent rules may be implied into the rules of a 
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registered organisation and Gray J was against any such power of 
implication: at 283 – 284.  (Emphasis added) 

22 There is ample authority that the rules of a registered organisation 
cannot be supplemented by implied terms as distinct from permitting 
the ascertainment of the meaning of the rules upon their true 
construction which may involve the implication of a limitation on a 
power: Porter v Dugmore (1984) 3 FCR 396 (FC) at 407 – 408; 
Darroch v Tanner (1987) 16 FCR 368 (FC) at 377; Belan v National 
Union of Workers [2001] FCA 724 (FC) at [48] – [50]. Reference can 
also be made to the first instance judgments of members of this Court 
in Thomas v Hanson and the AWU [2001] FCA 539 at [34] – [35]; 
Kingham v Sutton (No 2) [2001] FCA 400 at [32].”  (Emphasis 
added) 

332 It is also instructive to quote from paragraphs [48]-[49] of the Full Federal Court (Wilcox, Ryan and Marshall JJ) in Belan v 
National Union of Workers, referred to by Cooper J as follows:- 

“[48] …  Counsel for the appellants in essence argue that cl6 of Annexure A 
to the Memorandum of Agreement effectively inserts into the 
Organisation's rules an implied provision qualifying the National 
Council's rule-amendment power.  However, there is authority in this 
Court against the recognition of an implication of that kind.  The point 
was discussed by Gray J in Scott v Jess (1984) 3 FCR 263 at 282-284.  
Gray J pointed out that, in Porter v Dugmore (1984) 3 FCR 396 at 
407-408, Smithers J (with whom Sheppard J agreed) made a 
distinction that Gray J described as between "[t]he idea that implied 
terms can be found in the rules of organisations, and that those 
implied terms are capable of enforcement pursuant to s141 of the Act 
[the predecessor to s209 of the WR Act]", and implications "from the 
express terms of the rules, the terms of the Act and the Regulations, 
and the nature, function and purpose of the organisation concerned ... 
which limit what might otherwise be the extent of the express terms of 
the rules".  Gray J illustrated the latter type of implication by 
reference to the implication that penal powers will not be exercised 
without adherence to the principles of natural justice.  Smithers J 
accepted the possibility of the latter type of implication, but not the 
former.  The implication argued in the present case is of the former 
type. 

[49] In Darroch v Tanner (1987) 16 FCR 368 a Full Court (Northrop, 
Keely and Ryan JJ) upheld the approach taken by Smithers J in Porter 
v Dugmore.  Their Honours declined to follow the decision of the 
Australian Industrial Court in Gordon v Carroll (1975) 27 FLR 129.  
They said at 377: 

"... we prefer the view that the rules cannot 'be supplemented 
by implied terms', as distinct from permitting the 
ascertainment of 'the meaning of the rules upon their true 
construction': per Smithers J in Porter v Dugmore (1984) 3 
FCR 396 at 408."” 

333 In Darroch v Tanner which has been referred to earlier the Full Federal Court also decided that for the purpose of applications 
under the C and A Act the rules cannot “be supplemented by implied terms” as distinct from permitting the ascertainment of 
“the meaning of rules upon their true construction”.  (The latter quotation is from Smithers J in Porter v Dugmore (1984) 
3 FCR 396 at 408; quoted by the Full Federal Court at page 377.)  The Full Federal Court also said that even if there may be 
implied terms in the rules of registered organisations generally and if the relevant implied term could be spelled out of the rules 
of the union, for the purposes of the present case the “rules of an organisation” referred to in s141(1G) of the C and A Act did 
not include any such implied term.  This supports my view about s66 set out above. 

334 As stated, in my opinion Gordon v Carroll has been overruled and should not now be relied on in s66 applications.  Also with 
respect the observation by Sharkey P about the effect of Scott v Jess overstates what the decision (at least now) stands for. 

335 For all of these reasons therefore, in my opinion Wauhop was with respect wrongly decided insofar as it asserts that the duties 
relied on by the applicant are contained in the “rules of the organisation” and may be enforced in a s66 application. 

336 In case this opinion is found to be in error in any appeal I will nevertheless consider the evidence about the second and third 
breaches. 

32. Breach of Rules by Inadequate Resources to Support Application 1215 - Evidence 
(a) The Applicant 

337 The applicant said his formal claim to the CSA for payment for hours of overtime worked was made on 15 April 2004.  He said 
at that point he was having discussions with Ms van den Herik who was the union representative for CSA staff members.  The 
applicant had asked her to help in relation to a problem about increments and he also asked her about overtime.  Ms van den 
Herik continued to assist the applicant on the issue of his overtime claim prior to, at the time of and subsequent to the 
commencement of application 1215.   

http://www.austlii.edu.au/au/cases/cth/federal_ct/2001/724.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2001/539.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2001/400.html


87 W.A.I.G.                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1273 
 

338 The applicant said before the hearing of application 1215 he understood that Ms van den Herik was told by the CSA to stop 
representing him.  Ms van den Herik had assisted him in obtaining an alternative representation.  The applicant was then 
represented by his current counsel, Mr Howlett, when practicing as a solicitor.   

339 The applicant said Ms van den Herik requested the CSA to provide funds to pay for his representation on the basis that he was 
a CSA member and had a strong case.  The applicant said the CSA did not provide him with a representative and had not 
provided him with funds to pay for his representation in application 1215.  The applicant said he understood the CSA council 
had approved payment of $2,000 towards his representation but he had not received any payment from the CSA.  (It appears 
that this was an administrative oversight.  The payment of this amount was made just prior to the s66 hearing).  The applicant 
asserted he had not had the opportunity to discuss with the CSA the issue of his representation in application 1215.  The 
applicant made reference to the fact that the CSA was represented in the hearing of application 1215 by a senior employee, 
Mr Cusack.   

340 The applicant also gave evidence about his understanding that Ms van den Herik had requested the CSA make additional funds 
available to him to cover the costs of his representation insofar as they exceeded the $2,000 allowed for.  The CSA refused to 
allocate any further money.  This was confirmed by a letter to the applicant from Ms Walkington dated 26 May 2006.   

341 The applicant said he was aware that in relation to members not employed by the CSA, the CSA represents its members or 
provides funds or representation for its members in relation to employment or industrial relations disputes.  The applicant 
considered he had been treated differently from other CSA employees because his dispute was with the CSA.   
(b) Ms van den Herik 

342 Ms van den Herik said her first involvement with the applicant about his overtime claim in about April 2004, was a 
consequence of being the workplace delegate of employees of the CSA.  Ms van den Herik said her role as workplace delegate 
was described in the CSA’s rules in rule 17(f).  This rule is as follows:- 

“(f) Workplace Delegates shall: 
(1) Distribute written material authorised by the Association to 

members in the workplace. 
(2) Promote knowledge and an understanding of Association 

policies and activities. 
(3) Advise the EDC and Association staff of the views of the 

members in the workplace and any important issues or 
changes in the workplace. 

(4) Hold meetings of members in the workplace to discuss matters 
of common interest or concern. 

(5) Make representations to management and take action in 
accordance with these rules and Association policy to resolve 
matters affecting members in the workplace only. 

(6) Refer unresolved workplace matters, or matters affecting 
members outside the delegate's own workplace, to Association 
industrial staff and/or to the EDC, who may in turn refer the 
matter to the Council via the Electorate's Councillor. 

(7) Advise members of their industrial entitlements. 
(8) Endeavour to protect the working conditions and award rights 

of members in the workplace. 
(9) Strengthen union organisation in the workplace by recruiting 

potential members, and informing members about actions 
taken on their behalf. 

(10) Advise of changes of membership in the workplace. 
(11) Attend all meetings of the EDC.” 

343 Ms van den Herik asserted she only assisted the applicant in her capacity as a workplace delegate and not in her capacity as an 
industrial officer/advocate.  She was employed by the CSA on the latter basis until 18 October 2006.  (I will later make some 
observations about the issues of conflict of interest which emerged on the evidence). 

344 Ms van den Herik said she was not instructed or directed by the CSA to assist the applicant.  Her initial assistance was in 
formalising the request for payment of overtime and in negotiations with the CSA and principally Ms Walkington.  Ms van den 
Herik said she understood she had the right to assist the applicant when she was at work and working for the CSA and that she 
was not told not to do this.  As she continued to assist the applicant however she did it mostly in her own time and away from 
work.  

345 Ms van den Herik said that in or about January 2005 she became concerned about her role and capacity to continue to represent 
the applicant and to “advocate” his case.  Despite these concerns Ms van den Herik did not do initially anything because she 
hoped the claim would be settled.  However, it did not settle, the concerns remained and she sent a memorandum dated 16 June 
2005 to Ms Gaines.  A copy of the memorandum was annexed to Ms van den Herik’s statement.   

346 The document was headed “Urgent Confidential Memorandum”.  The memorandum was two pages in length and as stated in 
the first paragraph sought council approval for outside representation for the applicant in his claim against the CSA for paid 
overtime.  The memorandum addressed a council policy of “Representation of the CSA in the Industrial Relations 
Commission”.  The submissions in the memorandum were said to address the factors in the policy.  The memorandum said that 
whilst Ms van den Herik would have the skills to represent the applicant in applicant 1215 “I feel there is a conflict between my 
role as delegate and as a member of staff to provide the role of advocate in the Industrial Relations Commission.  Clearly 
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representation in the WA Industrial Relations Commission is not in keeping with the organising role and focus of a delegate so 
that leaves me in the role of staff member.  Here I also feel a conflict”.   

347 The memorandum then set out a number of issues relevant to the conflict which Ms van den Herik then perceived.  The thrust 
of the rest of the memorandum was that unless the applicant received advice and representation from a source outside of the 
CSA he would not receive the same level of representation as any other member of the CSA.  The memorandum said that two 
days of hearing in July/August 2005 had been set aside and a directions order had been issued.  The memorandum said that 
based “on rates charged by industrial representatives at $80 to $150 per hour I would estimate the cost to be approximately 
$5,000”.  The memorandum also provided Ms van den Herik’s opinion that the applicant’s claim had merit and a good chance 
of success.  

348 In response, the CSA approved payment of a maximum of $2,000 for representation of the applicant on production of an 
invoice from the applicant’s representative.  This was communicated in an email from Ms Walkington to Ms van den Herik 
dated 23 August 2005.  The email referred to a meeting of the CSA executive on 22 August 2005.  The email said the 
executive committee considered the submission of Ms van den Herik, the duty to individual members and the membership as a 
whole and the conflict of interest arising from representation by an employee of the CSA and the alternative representation 
available.  The email said the executive committee resolved to provide financial assistance to a limit of $2,000 to enable the 
applicant to engage alternative representation.   

349 Ms van den Herik said she then arranged for representation.  She had some difficulty in doing so because of issues of 
availability, cost and experience.  However Mr Howlett was then retained to represent the applicant in application 1215.  Ms 
van den Herik said because of the funding limit it was agreed she would try to do most of the background work and 
Mr Howlett would try to limit his efforts to any necessary strategic advice and representation at the hearing. 

350 Ms van den Herik said that initially she thought the question to be determined by the Commission was relatively 
straightforward but later, and after she had been told that she could not do any further work for the applicant, the CSA took a 
different approach.  This combination of factors meant that Mr Howlett had to do more work than had been originally 
anticipated.   

351 Ms van den Herik said as far as she was aware the CSA did not have a written policy regarding representation of people who 
were employees of the CSA and members of the CSA.  Ms van den Herik also said that prior to the publication of an industrial 
representation policy on 13 April 2005 she was not aware of the specific criteria the CSA applied to whether or not a CSA 
member would be represented.  A copy of the industrial representation policy was annexed to Ms van den Herik’s statement. 

352 Ms van den Herik said that on no other occasion had she been instructed not to represent a CSA member.  She was aware the 
CSA represented many members who were not employed by the CSA in circumstances where it did not think the member had a 
very strong case or chance of success.  She could not remember the CSA deciding not to represent a member including those 
with little chance of success.  Ms van den Herik provided some examples of this. 

353 Ms van den Herik offered the opinion that there was “no doubt in my mind that [the applicant] would have been provided with 
resources and representation had his dispute been with an employer other than the CSA”.   

354 Ms van den Herik also said Mr Cusack had given an opinion to the CSA that the applicant did not have a good chance of 
success in application 1215.  Ms van den Herik said that although he was a Senior Industrial Officer she did not believe he was 
more experienced than her in industrial relations matters and did not believe Mr Cusack was in a better position than her to 
make a judgment about the success of application 1215.   

355 On 1 March 2006 Ms van den Herik sent a confidential memorandum to Ms Walkington requesting payment of the amount of 
$2,000 to the applicant with respect to his representation in application 1215 and for the payment of an additional amount.  The 
memorandum said the amount of $2,000 was insufficient to provide adequate representation and additional funding of 
$5,626.61 was sought.  The memorandum attached Mr Howlett’s bill dated 11 November 2005.  The memorandum provided 
an explanation of the request for additional funding.  The memorandum addressed factors considered in finding an advocate to 
represent the applicant which were availability, cost, familiarity with the CSA as an organisation and its rules and reputation of 
effectiveness of the advocate.  The memorandum said that in the end “the primary factor was availability of the advocate”.  
The memorandum said Mr Howlett’s bill was calculated on his lowest “hardship” rates.  By way of comparison, the 
memorandum provided the costs per hour of two registered agents who regularly appeared in the Commission which were 
$170 and $100 per hour respectively.  The request contained in this memorandum was not approved. 

356 Ms van den Herik said she recalled once discussing application 1215 with Mr Cusack in his office when Mr Cusack said words 
to the effect that he believed the CSA had acted in breach of its rules, but that if she repeated this he would deny having said it.   
(c) Ms Robertson 

357 Ms Robertson gave evidence that the CSA has often represented members in circumstances where they had little prospect of 
succeeding.  Two specific examples of this were provided.  

358 Ms Robertson said that although she took her position as president of the CSA very seriously and was aware she had a duty to 
enforce the rules, there were many occasions where she felt she was not provided with sufficient information or resources to 
make an informed decision or judgement about issues.  Ms Robertson did not give any evidence that this observation was 
relevant to any decisions made about the applicant.   
(d) Mr Best 

359 Mr Best gave no evidence relevant to this alleged breach of the rule.  
(e) Mr Ellis 

360 Mr Ellis said that in or about 2002 the CSA developed a policy outlining a series of guidelines and matters to be considered by 
council in determining whether or not it was appropriate for resources for external representation to be provided by the CSA to 
any of its members.  Attached to the statement of Mr Ellis was a copy of the CSA minutes of a council meeting held on 
28 August 2002 in which the policy for the representation of the CSA in the Commission was adopted by council.  The policy 
set out a preference by the CSA for an integrated approach to organising, campaigning and providing services to members.  
However, it said in circumstances where members requested representation from a person other than officers of the CSA 
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represent them, the CSA would consider and determine the request on a case-by-case basis and each action would be 
“authorised discretely”.  The policy set out a number of factors in determining the request.  They were under the headings of 
Determination to Commence a Claim, Representation and Authorisation.  The policy set out factors which would be 
considered and assessed by the CSA council when making a determination to commence proceedings before the Commission.  
This included the issue preventing the member being represented by a CSA appointed advocate, the benefit to the individual 
and the CSA at large, the merits of the claim, prospect of appeals, prospect of recovery of costs, resources and funding, and 
relevant CSA policies. 

361 Mr Ellis said he was present at a special executive meeting on 22 August 2005 when Ms van den Herik’s first request for 
funding for the applicant for application 1215 was considered.  Mr Ellis said the executive had received advice from Mr 
Cusack and thought the applicant’s claim had little prospect of success.  Mr Ellis said that in discussions it was recognised 
there was potential for a conflict of interest given the matter concerned an employee of the CSA seeking to take action against 
the CSA.  The executive therefore felt it was appropriate for external representation to be granted.  Mr Ellis said the executive 
erred on the side of caution by recommending to council that the applicant be provided with funds towards external 
representation.  Mr Ellis then said the bulk of the discussion was focused on the amount of the funds to be granted.  Mr Ellis 
referred to the obligation of council to spend union funds wisely.  Mr Ellis referred to the submission from Ms van den Herik 
about costs and also that a member of the executive had costed representation at about approximately $1,000.  (This was 
Ms Walkington).  Mr Ellis said the executive had regard to the fact that if the applicant was not an employee of the CSA a 
matter of this nature would be handled internally.  It was decided that on this basis the calculation of the amount of the grant, 
based on the rates applicable to internal industrial officers was appropriate.  However, the executive also understood that 
external representation would cost more than if the matter was handled internally and therefore it was recommended that the 
applicant be provided with funds in the amount of $2,000.  Mr Ellis said this recommendation was subsequently referred to and 
adopted by council.   

362 Mr Ellis said he was also present at the executive meeting on 12 April 2006 where the executive considered Ms van den 
Herik’s request for funds in addition to the $2,000 already provided.  In considering this request Mr Ellis said the executive 
reviewed the original grant of funds and was satisfied with the amount of that grant and the basis upon which it was 
determined.  Mr Ellis said the executive felt it had given a clear and specified allowance to the applicant which did not confer 
upon him an open chequebook for his legal costs.  The executive was not satisfied the application for additional funding 
established that the additional costs incurred were reasonable for the claim.  The executive recommended the request for 
additional assistance be declined and this was subsequently referred to and adopted by council. 

363 More generally, Mr Ellis said that matters involving the allocation of industrial resources only come before the executive or 
council for consideration in situations where external representation is sought.  Mr Ellis referred to the CSA in 2005 developing 
a policy for members seeking industrial representation.  This was entitled the Industrial Services Group Industrial 
Representation Policy.  Mr Ellis said the policy was developed to ensure that industrial resources were being used efficiently 
and in the best interests of the membership base as a whole.  Mr Ellis said the policy sought to reformulate and enforce the 
following practices:- 

(a) That all disputes be determined at the organising level first, and only be referred to the industrial level if 
appropriate. 

(b) That matters should only be accepted at industrial level if:- 
(i) There is an interest to the broader membership base in the outcome of the case or secondarily; 
(ii) If there are very strong merits to the claim. 

364 In cross-examination Mr Ellis denied that the CSA knew the applicant could not obtain representation at the cost of $43.27 per 
hour which was the rate relevantly applicable to Mr Cusack’s representation of the CSA in application 1215.  (T89).  Mr Ellis 
said the council took on board that he may not.  Mr Ellis said he did not know what rates industrial agents charged because he 
did not use them.  (T90).  He said that the executive believed the $2,000 which the council decided to provide was appropriate.  
(T90).  With respect to the request for the additional amount sought on top of the initial $2,000 allocation Mr Ellis said the 
executive thought there was an excessive period of preparation.  Mr Ellis said they would not have allowed their industrial 
officers to spend that length of time on a matter of this nature.  (T93/94).  Mr Ellis said however that he did not know how long 
the CSA preparation for application 1215 had taken and did not consider it relevant to ascertain this in considering the extra 
funding request.  (T94).   
(f) Mr Cusack 

365 Mr Cusack set out his history of employment with the CSA.  He said he had been employed by the CSA since August 2000 in 
the position of industrial advocate.  During the period 2000-2004 he had on several occasions held the position of acting senior 
industrial officer when the incumbent was on extended leave.  He was appointed permanently to this position in 
September/October 2004.  He said that in the past there had been a distinction between industrial officers and industrial 
advocates.  Advocates were responsible for representing members in tribunals and conducting negotiations in tribunal matters 
whereas officers were involved in matters before the Commission.  Mr Cusack said in more recent periods there was a merging 
of these two roles.  Mr Cusack clarified that Ms van den Herik was employed as an industrial advocate and was required to 
report directly to Mr Cusack as her immediate supervisor/manager. 

366 Mr Cusack said that to ensure the CSA’s industrial resources are appropriately allocated and accessed, they encourage disputes 
to initially be directed to workplace delegates or the “Union Link” advisory services.  Mr Cusack said the industrial staff at the 
CSA did not as a matter of practice accept referrals for work directly from members or delegates.  If disputes could not be 
resolved at the workplace or by Union Link they could be referred to the industrial advocates or officers.   

367 Mr Cusack referred to the Industrial Services Group Industrial Representation Policy (the Industrial Representation Policy) 
which was developed in 2005.  A copy of the policy was annexed to Mr Cusack’s statement.  He said the purpose of the policy 
was to outline to members seeking industrial assistance the requirements that must be satisfied before a matter will be accepted 
by the Industrial Services Group.  Mr Cusack said that since his appointment to the position of senior industrial officer he has 
ensured that referrals were considered by reference to the policy.  Mr Cusack said if he decided an industrial matter should not 
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be taken on by his section then the member had the right to take their case to executive for review.  Other than that the 
executive and council have little involvement in the day-to-day operations of the Industrial Services Group.  

368 Mr Cusack also said the council or executive may occasionally receive applications from members seeking resources for 
industrial representation external to the CSA.   

369 Mr Cusack said Ms van den Herik became involved in the applicant’s dispute in her capacity as the elected workplace delegate 
for CSA staff.  Mr Cusack also told of his understanding about Ms van den Herik seeking external representation for the 
applicant.  Mr Cusack said the applicant was not referred to the CSA Industrial Services Group or allocated to 
Ms van den Herik in her capacity as an industrial officer.  Mr Cusack said that subsequently Ms Walkington told him she had 
communicated to Ms van den Herik that the latter should have no further dealing in application 1215 for the applicant.  Mr 
Cusack told Ms van den Herik he was aware of Ms Walkington’s direction and Ms van den Herik needed to be careful about 
the distinction between her role as workplace delegate and that of an industrial officer in dealing with the applicant’s claim.   

370 In cross-examination Mr Cusack was asked about the Industrial Representation Policy.  Mr Cusack said because of issues of 
workload and work priority they needed to have guidelines in place to facilitate giving consideration to each matter that came 
before the Industrial Services Group.  This was part of his role.  Mr Cusack said other things could also be done if there was 
capacity to do so, but the policy was used to determine which applications are taken on.  Therefore, if an application did not 
satisfy the policy as making it a priority it did not necessarily mean the CSA would provide no assistance.  Mr Cusack referred 
to the Union Link Advisory Service which provided assistance to members and delegates with various industrial matters.  
(T108).  Mr Cusack was also asked about other applicants for industrial representation or assistance from the CSA’s Industrial 
Services Group.  With respect to one member, Mr Cusack said he was partly represented because there was a level of 
embarrassment within the organisation about errors that had been made by the CSA.  He admitted however that the errors had 
been fixed by the time the member requested the CSA take on the case.  (T126).  Representation proceeded even though Mr 
Cusack formed the view that the case had little chance of success.   

371 In cross-examination Mr Cusack was also asked about evidence from Ms van den Herik that on one occasion he admitted to 
her the CSA has breached rule 12(l)(vi) in the appointment of its employees.  (This “admission” was said by the applicant to be 
relevant to the attitude of the CSA to the funding of both application 1215 and the present application).  Mr Cusack recalled a 
conversation with Ms van den Herik in which he discussed the issue but denied saying anything like that.  He accepted that he 
could not recall the precise details of what he said.  (T126).  Mr Cusack said however he had never formed the view that the 
CSA had breached rule 12(l)(vi).  (T127).   
(g) Ms Walkington 

372 Ms Walkington’s evidence confirmed the original claim made to her by the applicant about payments for overtime and the 
discussions with Ms van den Herik about the issue.  Ms Walkington also referred to Mr Cusack representing the CSA in 
application 1215 and Ms van den Herik’s submission for external representation for the applicant.  Ms Walkington referred to 
the memorandum of Ms van den Herik dated 16 June 2005.  In response to this Ms Walkington prepared a memorandum dated 
22 August 2005 for submission at a special executive meeting of the CSA.  Ms Walkington calculated the financial assistance 
to be provided to the applicant at the rate of a CSA employed industrial advocate.  Ms Walkington estimated the costs, based 
on a two day hearing plus five day’s preparation time were between $1,391.62 and $1,622.63 for the use of either a CSA 
industrial officer/advocate or a CSA senior industrial officer.   

373 Ms Walkington referred to the executive meeting on 22 August 2005.  Ms Walkington set out her opinion that in considering 
the request for funding the executive were obliged to comply with the CSA rules including the following objectives which 
could be derived from the rules:- 

(a) To spend funds wisely in a manner that balances the interests of the individual member and the membership as a 
whole. 

(b) To ensure that funds are not spent to benefit the executive as individuals. 
(c) To act in the interests of the individual member. 
(d) To act in the interests of the membership as a whole. 
(e) To act in the interests of the organisation. 

374 Ms Walkington referred to the policy adopted at the council meeting on 28 August 2002 which she said addressed these 
objectives.  Ms Walkington said the executive considered these criteria in deciding the applicant’s request for funding for 
application 1215.  At the meeting the executive thought the applicant’s claim had little or no prospect of success; that if the 
application was successful there could be a detrimental effect for CSA membership because staff entitlements would reduce if 
employees of the CSA were aligned with conditions of the public service; and how the matter would be approached if the 
request was made by a member other than an employee of the CSA.  Ms Walkington said the motion to provide a grant of 
assistance to the applicant was passed because the applicant was an employee of the CSA and because the executive 
acknowledged Ms van den Herik’s view of a perceived conflict of interest.  Ms Walkington said the amount of $2,000 was 
settled on after the executive balanced the estimates prepared by herself and Ms van den Herik and the fact that the claim was 
perceived to be relevantly straightforward.   

375 Ms Walkington said the recommendation of the executive was accepted and adopted by council at its meeting on 24 August 
2005.  She also confirmed sending the email to Ms van den Herik on 23 August 2005 about this.   

376 Ms Walkington referred in her statement to the fact that despite the perceived conflict of interest, Ms van den Herik continued 
to assist the applicant in application 1215.  The work which she then undertook was reflected in the invoice from Mr Howlett 
to the applicant.  

377 Ms Walkington next referred to the request for additional funding after the reasons for decision were handed down in 
application 1215.  This was by way of a memorandum from Ms van den Herik dated 1 March 2006 which enclosed the bill 
from Mr Howlett dated 11 November 2005.  The request for additional funding was considered and rejected by the executive 
on 12 April 2006.  Ms Walkington said the executive had regard to the fact that the parties had considered the issues in 
application 1215 to be confined and straightforward; the fact that the CSA had made without prejudice offers of settlement to 
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the applicant which were declined and his application was then dismissed; the CSA had to prompt the action to be progressed 
and the situation if any other member of the CSA approached the executive for assistance.  The executive decided it was not 
appropriate to accede to the request for additional assistance.  The recommendation of the executive was referred to and 
adopted by council at its meeting on 26 April 2006.   

378 At the time of signing her statement Ms Walkington believed the amount of $2,000 had been paid towards the applicant’s 
representation.  It appeared however that this had not been done and when it was drawn to her attention she arranged the 
payment to be made.  This occurred just before the commencement of the hearing in February 2007. 

379 In cross-examination Ms Walkington was asked about the Industrial Representation Policy and agreed it applied to all 
members and would apply where the CSA was not a party but an individual member was.  (T333).  Ms Walkington said that 
consideration was given to the external representation policy with respect to the applicant’s request for funding.  (T333/334).   

380 Ms Walkington also said in relation to the request for funding for application 1215 the CSA executive considered how the 
request for assistance might be dealt with if a person was not an employee of the CSA but there was a different employer.  At 
T339 Ms Walkington said that the executive attempted to do this as in previous cases where claims had been made against the 
CSA as an employer.  One factor for the CSA to consider was that the Commission had previously said the CSA ought to 
consider what it would do if it was not the employer.  (T339).  Ms Walkington said that the executive took into account the 
contents of rule 12(l)(vi) and did not consider it “imported a term of contract into the contract of employment of employees”.  
(T340). 

33. Factual Findings on Second Alleged Breach of Rules 
381 I make the following findings relevant to this alleged breach of the rules:- 

(a) The applicant was initially assisted by Ms van den Herik in his claim against the CSA for payment for overtime.  
This was in Ms van den Herik’s capacity as workplace delegate.  I will later consider the conflict of interest 
implications from her representation of the applicant. 

(b) Ms van den Herik made a representation to the CSA administration that the applicant should be provided with 
funding for application 1215.   

(c) In her memorandum to the CSA administration dated 16 June 2005 Ms van den Herik estimated the cost of 
representation of the applicant in application 1215 to be approximately $5,000.  

(d) The request for funding from Ms van den Herik was considered at a special executive meeting on 22 August 2005.  
Apart from Ms van den Herik’s assessment about costs there was an assessment by Ms Walkington that 
representation would cost between about $1300 and $1700.  As this was based on internal representation costs the 
executive thought an amount of $2,000 would be appropriate and made a recommendation to this effect.   

(e) This recommendation was adopted by the CSA council on 24 August 2005 who approved the payment of $2,000 for 
the applicant’s representation.   

(f) Ms van den Herik assisted the applicant by obtaining the services of Mr Howlett to represent him in application 
1215 and provided assistance for Mr Howlett in representing the applicant. 

(g) Application 1215 was heard and dismissed by Kenner C. 
(h) After the decision in application 1215 Ms van den Herik made a request to the CSA on behalf of the applicant for 

the payment of the balance of Mr Howlett’s fees in representing the applicant.  This application for fees was 
rejected at an executive meeting on 12 April 2006.   

(i) The executive used the criteria contained in the policy adopted by the council at their meeting on 28 August 2002 to 
decide the applicant’s request for the funding of application 1215.   

(j) According to Mr Ellis the CSA executive thought an excessive amount of time had been spent in the preparation of 
the applicant’s case in application 1215, albeit they did not ascertain how long Mr Cusack had taken in doing so on 
behalf of the CSA. 

(k) Ms Walkington said the reasons for the rejection for the request for additional funding for application 1215 as being 
that the issues seemed to be confined and straightforward, without prejudice offers of settlement had been made and 
declined, the CSA had to prompt the action to be progressed and the situation if any other member of the CSA had 
approached the executive for assistance. 

(l) The executive’s recommendation not to provide additional funding was adopted by council on 26 April 2005. 
(m) The fact that the $2,000 was not paid for the applicant’s representation until February 2007 was by way of 

administrative oversight.   
(n) In considering the application for funding for application 1215 both initially and subsequently, the CSA executive 

and council took into account how they would approach the matter if the CSA was not the employer involved.   
(o) I accept however that in other cases where the CSA had not been the employer they had represented members in 

industrial applications even though there was perceived to be little chance of success in the application.   
(p) It is not necessary to resolve the conflict of evidence between Ms van den Herik and Mr Cusack about whether he 

admitted to Ms van den Herik that there had been a breach of rule 12(l)(vi).  It is inherently difficult for a judicial 
officer to determine this type of conflict in the evidence between two witnesses who both appear to be doing their 
best to tell the truth.  The capacity for miscommunication or lack of understanding over what was said or intended 
in such a conversation is high.  What is more material however is that there is no evidence that Mr Cusack provided 
to the CSA executive or council any opinion that rule 12(l)(vi) had been breached.  Indeed all of the evidence 
suggests the contrary. 

382 In the present context I am considering this part of the application on the assumption that the CSA had duties under its rules to 
represent the industrial welfare of the applicant and in doing so treat the applicant fairly and reasonably in the provision of 
assistance and resources to support application 1215.  In my opinion the CSA by its executive and council, based on the 
evidence, acted genuinely in trying to ascertain the extent to which they should financially support application 1215.  A 
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decision was made to fund representation despite the fact that the CSA’s advice was that the application had little chance of 
success.  The CSA took into account that it was the respondent to application 1215. 

383 Despite this, I am satisfied that the process which was adopted to assess the application for additional funding in application 
1215 was flawed and in this sense was not fair to the applicant.  The reason for this stems from the inherent conflict of interest 
which the CSA executive and council had in assessing an application for funding for an action in the Commission against them 
and in which their chief executive, Ms Walkington, was likely to be a key witness.  The processes adopted by the CSA did not 
adequately try and take into account or attempt to redress this conflict of interest.  To do so, in my opinion the CSA ought to 
have obtained some independent advice about aspects of the application for additional funding.  This included the complexity 
of the applicant’s case; the rates which could be reasonably charged by an industrial agent or solicitor in the representation of 
the applicant; whether the applicant was likely to better represented by a solicitor rather than an industrial agent; why this 
particular solicitor was chosen to represent the applicant; whether the representation of the applicant by the solicitor involved 
excessive preparation; and the reasonableness of the solicitor’s fee rate. 

384 The applicant also submitted that his treatment was comparably less favourable than other CSA members who requested 
assistance.  In my opinion this has not been established.  Each case referred to had its own characteristics and given the lack of 
any detailed evidence about them it is difficult to carry out such an analysis. 

385 It was also submitted that if a member other than the applicant, as a CSA employee, was being employed on below award 
conditions the CSA would come down upon them “like a ton of bricks”.  Whilst this might be so, and understandably so, the 
point does not in my opinion show the CSA treated the applicant unfairly.  This is because there was, here, a real issue of 
whether any award conditions applied to the applicant and the CSA’s advice was it did not.  If the CSA received the same 
advice about a non employee CSA member it might well respond other than like the “ton of bricks”.   

386 If the duties which the applicant relied upon existed within the “rules of the organisation”, it might be within the powers of the 
President under s66 to make an order that the CSA take steps now to ensure observance with the rules.  I do not however 
consider this aspect of the matter further because of the determination that I have made about the non existence of the duties 
within the “rules of the organisation”.   

387 In any event, for the reasons outlined earlier with respect to the alleged breach of rule 12(l)(vi), I am not satisfied that it would 
be within the jurisdiction of the President under s66(2) of the Act to make an order that the CSA make a payment to the 
applicant as compensation for any failure to comply with any duties implied into the rules which might have lead to the failure 
to pay the balance of the fees of Mr Howlett in his representation of the applicant in application 1215.  There are a few issues 
wrapped up in this sentence, including:- 

(a) The lack of jurisdiction to award compensation for past breaches of the rules. 
(b) If there was a breach it was one of a fair process. 
(c) I am not in a position to assess the reasonableness of the amount charged by Mr Howlett for his representation, 

although I can see from the bill that the hourly rate looks reasonable and on several occasions work was done and 
not charged for. 

34. Conclusion on Second Alleged Breach of the Rules 
388 For the reasons set out above I am not satisfied that the applicant has established any basis for the making of orders 5, 6 or 7 of 

the remedies sought in the application as filed.   
35. Breach of Rules by Failing to Provide Resources for Representation of s66 Application - Evidence 

(a) The Applicant  
389 The applicant explained that he had contemplated bringing a s66 application in parallel with application 1215.  He decided 

against this course because he believed he had a strong case in application 1215.  Application 1215 was dismissed on 
20 January 2006 and reasons published on that date.  The primary reason for the dismissal of the application was set out by 
Kenner C in paragraph [29] quoted earlier.   

390 After the reasons of Kenner C were published and read by the applicant, he thought the reasons appeared to accept the CSA 
rules may have been breached.  The applicant said Kenner C’s reasons seemed to make a distinction between the possible 
breach of the CSA rules and the terms and conditions of employment which the CSA applied to him.   

391 In his reasons for decision at paragraph [4], Kenner C had referred to the submission made by the applicant’s counsel that “by 
the terms of the Rules of the respondent, specifically Rule 12(l)(v) [sic], all employees of the respondent are entitled to terms 
and conditions of employment the same as conditions for an officer appointed in the public service.  It followed according to 
this submission, that the terms of the Public Service Award 1992 (“the Award”) had application and entitled the applicant to 
overtime payments.”   

392 As stated by Kenner C in paragraph [5] of his reasons, the CSA in application 1215 submitted that “rule 12(l)(v) [sic] of the 
respondent’s rules does not have the meaning contended for by the applicant.  It was submitted that the applicant’s 
construction of the Rule would be unworkable, given the proliferation of industrial instruments applying to public sector 
employees.”   

393 Kenner C’s determination of the application insofar as it relied on rule 12(l)(vi) is contained in paragraphs [31] to [33] of his 
reasons, which have some relevance to the present proceedings.  Accordingly, I set them out:- 

“31 Counsel for the applicant submitted that the effect of [rule 12(l)(vi)] at 
the material time was to require the respondent to employ the 
applicant on terms and conditions of employment applicable to an 
officer appointed in the public service in accordance with the “Public 
Service Act”, which should now be read as the Public Sector 
Management Act 1994.  The submission was that a person so 
appointed, would be entitled to payments for overtime in accordance 
with the terms of the Award.  Therefore, this gave rise to a contractual 
benefit in favour of the applicant. 
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32 As to this issue, the respondent argued that the terms of Rule 12(l)(vi) 
of the respondent's rules is insufficiently certain to confer such a 
benefit on the applicant because of its generality.  It was said that as 
there are so many industrial instruments applying to persons 
employed in the public sector, including the Award, many industrial 
agreements and other forms of industrial instrument, it would be 
overly complex and unworkable to ascertain what the terms and 
conditions of appointment should be.  It was also submitted that even 
if the applicant’s submissions on this point were sound, then at its 
highest the respondent may have breached its Rules in engaging the 
applicant as it did, but that of itself does not confer a contractual 
benefit as claimed. 

33 In my opinion the applicant's arguments on this point cannot be 
sustained.  What in fact and in law were the terms of the applicant's 
contract of employment with the respondent at the time he commenced 
employment, and what may be specified as required in the Rules of the 
respondent, are two different issues.  Whilst the terms of Rule 12(l)(vi) 
are less than clear, I am not of the view that such a Rule would 
support a claim for a contractual benefit for an individual employee of 
the respondent.  What this Rule appears to be directed towards, is to 
require the council to engage employees on terms and conditions as 
those applicable to an officer in the public service.  That provision 
qualifies the general power of appointment set out in the first part of 
the sub rule.  However, it seems to me that rather than grounding a 
specific contractual entitlement between the respondent and the 
employee concerned, the sub rule provides for a mandatory obligation 
on the council which if not complied with, would constitute a breach 
of the Rules.” 

394 The applicant said that after he commenced the s66 application he wrote to the CSA requesting for funds for representation.  
The letter dated 7 June 2006 was annexed to his witness statement.  The letter said that as a member of the CSA the applicant 
requested resources to fund his representation.  The applicant said that unlike application 1215 he would be grateful if the 
resources were provided prior to the hearing.  The applicant said an estimate of costs could be provided and that he had 
retained Mr Howlett to again represent him in the application.  The letter set out the rate at which the applicant was going to be 
charged.  The letter asserted the conduct and progress of application 1215 demonstrated that the decisions made by the CSA 
can have an impact on the conduct of the case and therefore costs.  The applicant requested these matters be taken into account 
in considering his request.   

395 By letter dated 18 July 2006, Ms Gaines, as acting branch secretary said that the applicant’s request for funding had been 
considered by the executive.  The letter said the factors taken into account by the executive included the rules of the CSA, the 
objects of the rules, the benefit the application would have for the CSA and its members and the obligations of the CSA to fund 
individual members’ applications pursuant to s66.  The letter said that following “consideration of all of  these matters the 
Executive has declined your request”. 

396 The applicant asserted the CSA did not inform him why it would not provide him with funds for representation.  He also said 
he was not invited to discuss his representation with the CSA or his application for funds.  The applicant asserted that on the 
basis of Ms Walkington’s memorandum dated May 2006 there was a strong case to argue that the CSA had breached its rules.  
The applicant also asserted that the defence by the CSA of the application and its engagement of solicitors had increased his 
own costs.  The applicant asserted he had been treated differently from other CSA members because his dispute was with the 
CSA.   

397 The applicant said the current president of the CSA had expressed some sympathy to his claim for the payment of overtime.  
The applicant said that despite this the president had not enforced the CSA rules nor assisted him.   
(b) Ms van den Herik, Ms Robertson and Mr Best  

398 None of these witnesses gave any evidence relevant to this part of the application. 
(c) Mr Ellis 

399 Mr Ellis said he was present at a special executive meeting on 21 June 2006 when the applicant’s request for funding was 
considered.  He said the executive applied the criteria in the external representation policy.  He said the executive noted the 
applicant had pursued his contractual benefits claim in the Commission and had been unsuccessful.  Mr Ellis said on “this 
basis, we believed the section 66 claim seeking payment of those benefits was a ‘red herring’ claim”.  Mr Ellis said the 
executive also considered whether there were potential benefits for the CSA and its wider membership base.  Mr Ellis referred 
to benefits that employees of the CSA enjoyed through their EBA’s which would be lost if their entitlements were realigned to 
the public sector, and said that the CSA did not feel there was any advantage for this to their staff.  Additionally, Mr Ellis 
referred to the fact that by the time the applicant lodged his s66 application, rule 12(l)(vi) was no longer in existence.  I note 
that strictly this was not correct.  The rule was not relevantly altered until 15 November 2006 although steps had earlier 
commenced to do so.   

400 Mr Ellis said the executive recommended the request for the funding be declined.  The recommendation was subsequently 
referred to and considered by council at its meeting on 28 June 2006.  Mr Ellis said Ms Walkington addressed the council on 
the executive’s deliberations and recommendations.  Following this, council unanimously voted to adopt the executive’s 
recommendation and declined the request for funding.   
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401 Mr Ellis said in “very rare circumstances” the executive or council would support and provide resources to assist an individual 
member’s s66 application if it was “in line with the good order and Articles of Association of the CSA”.  Mr Ellis said he could 
only recall one occasion when this occurred.   
(d) Mr Cusack 

402 Mr Cusack gave no evidence relevant to this part of the application. 
(e) Ms Walkington  

403 Ms Walkington said in deciding not to recommend acceptance of the applicant’s request for funding the executive had 
considered the same policy criteria as for the two previous requests for assistance and felt that:- 

(a) The s66 application had little or no advantageous consequences for the CSA membership as a whole. 
(b) It was not prudent therefore to provide money to the applicant in addition to that already provided. 

404 Ms Walkington confirmed the outcome of the special executive meeting on 21 June 2006 and the acceptance of that 
recommendation after considerable discussion by council at its meeting on 28 June 2006.  Ms Walkington also confirmed that 
the applicant was advised of the decision of council by the letter from Ms Gaines dated 18 July 2006. 

405 In cross-examination Ms Walkington denied that in considering the applicant’s request for funding the present application the 
CSA considered only its own interests.  Ms Walkington said the CSA’s interests are also its members’ interests and it also has 
an obligation to consider individual members’ interests.  (T238).  She said the applicant’s interest was taken into account. 

406 Later, Ms Walkington said in her view the external representation policy, which referred to a breach of rights and entitlements 
did not apply to a s66 situation and a members’ right to have the rules of the organisation complied with.  It was about people’s 
industrial rights in the sense of the terms and conditions of their employment.  (T335).  Ms Walkington said the determination 
of applications for funding of s66 applications by CSA members and employee members was not documented in a specific 
policy.  Ms Walkington did not accept the applicant had been treated less favourably because the CSA could not represent him.   

407 Ms Walkington denied the CSA generally took a hostile attitude to s66 applications against it.  (T352).  Ms Walkington said the 
CSA council opposed the present s66 application but did “not know” that she would describe its attitude as hostile.  (T352).   

408 Ms Walkington also said the executive discussed the lack of benefit to the CSA members from the s66 application.  That is 
there could be a disadvantage to some members who were also employees of the CSA if the interpretation of the rule the 
applicant advocated was accepted.   

36. Factual Findings on Third Alleged Breach of Rules 
409 I make the following factual findings about this alleged breach:- 

(a) The applicant decided to commence a s66 application after the decision in application 1215 and seeing the 
Walkington memorandum in or about May 2006. 

(b) The applicant sent a letter to the CSA requesting funds for his representation on 7 June 2006.   
(c) The applicant was informed by letter dated 18 July 2006 from Ms Gaines as acting branch secretary that the 

application for funding had been considered and rejected by the executive.  The letter said the matters considered by 
the executive included the rules of the CSA, the objects of the rules, the benefit the application would have for the 
CSA and its members and the extent of the obligation of the CSA to fund individual member’s applications pursuant 
to s66.   

(d) Accordingly, contrary to the assertion of the applicant the CSA did inform him of the reasons why it would not fund 
his representation.   

(e) Mr Ellis and Ms Walkington both attended the special executive meeting on 21 June 2006 when the funding 
application was considered.  I accept the evidence of Mr Ellis and Ms Walkington about what was discussed and 
decided at those meetings. 

(f) I accept Ms Walkington’s evidence that the CSA executive and council in considering the application attempted to 
consider not only its own interests but those of the applicant and also the wider membership.   

(g) I accept that the executive and council endeavoured to apply the external representation policy in considering the 
funding application.  I also accept Ms Walkington’s evidence that the executive and council took into account that if 
the applicant was successful in the s66 application it may not be beneficial to other employees of the CSA.   

410 Again I am satisfied that the CSA executive and council genuinely considered the application for the applicant’s funding for 
representation in the present application.  I also think the factors taken into account in making the decision seem sound.  Again 
however the process used to decide the funding application was bedevilled by the inherent conflict of interest.  This conflict of 
interest which was quite plain was not addressed in any specific process of the executive or council in determining the funding 
application.  I accept that the council and executive did their best to decide the application fairly but the difficulties of doing 
this were ever present because of the conflict.  Again, a fair process would in my opinion have involved the obtaining of 
independent advice about the request for funding in the context of it being a s66 application against the CSA, the prospects of 
success of the application, the benefits to the wider membership of the CSA or other employees of the CSA and the application 
of the external representation policy with respect to such a claim.  In my opinion the fact that this did not occur means the CSA 
did not comply with any duty it had under the “rules of an organisation” to represent the industrial welfare of the applicant by 
treating him fairly and reasonably in the provision of assistance and resources.  This was because the process was not fair as 
adequate steps were not taken to redress the inherent conflict the CSA council and executive had in considering the funding of 
an application against the organisation they administered.   

411 I do not accept the applicant’s submission that the industrial representation policy was misapplied because the applicant was 
not considered to be a priority case because his rights were affected.  I accept Ms Walkington’s evidence about how the policy 
was intended to operate. 

412 For the reasons set out earlier however, I am not satisfied that the duties relied on are part of the “rules as an organisation” of 
the CSA and therefore comprise a subject about which orders may be made under s66(2) of the Act.   
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413 Additionally, for the reasons set out earlier, even if these duties were part of the rules of the CSA and there had been a breach 
of them, I am not satisfied that the jurisdiction under s66(2) of the Act would extend to the making of an order that the CSA pay 
the costs of representation of the applicant in the present proceedings.   

37. Conclusion on Third Alleged Breach of Rules 
414 For the reasons set out above, in my opinion the applicant has not established any basis for the making of orders 8 and 9 as set 

out in the application as filed.  For completeness I mention that the applicant did not in his final submissions seek an order in 
terms of order 1 as set out in the application and no orders were sought with respect to order 10 as there stated. 

38. Other Issues  
415 As stated at the outset there are other issues which emerged during the hearing which I think should be commented upon or 

orders or directions made about.  This is permissible given s26(2) of the Act and the reasons of EM Heenan J in Robertson 
referred to above.  The CSA accepted that this jurisdiction existed, subject to the requirements of procedural fairness. 

39. References in Rules to the Public Service Act 1978  
416 There are other references in the rules to the PSA apart from rule 12(l)(vi).  Given the repeal of this Act and its replacement by 

the PSMA the references to the PSA ought to be removed.  The rules where there is reference to the PSA are 6(a)(1), 19(a) and 
20.  Rules 19(a) and 20 provide for the appointment of the general secretary and assistant general secretary, like former 
rule 12(l)(vi), “subject to the same conditions and restrictions as an Officer appointed under the Public Service Act”.  Given 
that the sentence containing this condition has been removed from rule 12(l)(vi), the practical impossibility of the application 
of this expression, the repeal of the PSA and replacement by the PSMA and the non-opposition by the CSA, it is appropriate to 
delete this part of these rules.  I will therefore order that the CSA council make an application to the Commission to alter the 
rules of the CSA to delete these words in both rules 19(a) and 20. 

417 The position relating to rule 6(a)(1) is more complicated in that it is contained within one of the membership rules of the CSA.  
The alteration of membership rules can only take place after authorisation by the Full Bench and registration by the Registrar, 
under s62(2) of the Act.  Accordingly I think the President’s jurisdiction only extends to a direction or order that the CSA 
council and executive, in accordance with the rules of the CSA, take steps to alter the membership rule.  

418 An order to this effect should be included in the final orders. 
40. Workplace Delegates and Conflict of Interest 
419 I have earlier set out the CSA rule about workplace delegates.  The role of a workplace delegate is no doubt important to the 

structure and members of the CSA.  It is problematic however in relation to the members of the CSA who are employees of the 
CSA when there is a dispute with the CSA as their employer. 

420 Sharkey P in Wauhop, with respect, identified part of this problem in paragraph [26] of his reasons as follows:- 
“ … In the normal course of events, in my opinion, the fiduciary duty of the 
Executive and the Council to its members would prevent someone being 
assisted by the CSA to make a claim against it.  That is somewhat obvious.  
However, by its eligibility clause (rule 6) employees are eligible to become 
members and the CSA is put in the position by its rules where it is bound to 
look after the industrial welfare of its members even against itself.  That, of 
course, is the inherent vice in eligibility clauses which make employees of an 
organisation also eligible to be members of it.  They have no separate 
representation against their employer unless they are eligible to become and 
do become members of another organisation.  That was not said to be the case 
here.  The eligibility rule in a case like this renders the organisation of 
employees concerned, the industrial representative of employee members 
against itself.  It therefore binds itself to assist an employee against itself the 
employer, whilst also being their “union”.  ” 

421 Rule 30, the final rule of the CSA rules is about conflict of interest and is in the following terms:- 
“30 – CONFLICT OF INTEREST 

All officers of the Association and all officers in the employ of the Association 
who have a pecuniary or other interest in any matter which conflicts - or can 
be reasonably shown to have the potential to conflict - with the conduct of 
their official duties, shall provide a written statement disclosing the fact and 
nature of that interest to the Council and Annual General Meeting, as soon as 
practicable after the relevant facts have come to the officer's attention.” 

422 It is not clear whether this rule applies to employees of the CSA and no submissions on this issue were made.  
423 The conflict of interest involving Ms van den Herik’s assistance and representation of the applicant in his claim for overtime 

against the CSA was striking.  Any assertion that she could properly act for or assist the applicant in application 1215 as his 
workplace delegate is unsound given the CSA was her employer, and she worked for the section of the CSA that was 
representing it.  Ms van den Herik could not, without conflict, represent the applicant.   

424 A conflict of interest occurs where a person cannot at the same time act in accordance with two duties.  As the employee of the 
CSA Ms van den Herik had duties of trust, fidelity and confidentiality.  She could not properly act for the applicant without 
potentially compromising these duties.  This is because a representative of an applicant in legal proceedings must act for them 
with the upmost good faith.  They must use all of their knowledge and skill to the advantage of the person represented.  In this 
instance Ms van den Herik had knowledge of the workings of the CSA and their industrial relations section, because of her 
employment.  There was a conflict in that this knowledge should be disclosed to the applicant to properly represent him but at 
the same time would compromise Ms van den Herik’s duties to the CSA as her employer.   
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425 As stated in Alexander v Perpetual Trustees WA Limited [2001] NSWCA 240, by Davies AJA at [125]: “A conflict of interest 
is an insidious thing.  It clouds the mind.  Aspects of a duty of care, which ought to be seen clearly and distinctly, are seen in a 
hazy light when a solicitor seeks to reconcile the interests of two clients who each have interests which differ from those of the 
other”.  In my opinion, the same applies with respect to a workplace delegate who seeks to represent the interests of an 
employee of the CSA in an action against the CSA.  It is also applicable generally to the other conflicts of interest which 
prevailed in this case.   

426 It would be of assistance to the future operation of the CSA if it were to amend its rules or develop a policy framework to 
enable it to deal with conflicts of interest involving workplace delegates of the employees of the CSA and conflicts involved in 
any decision made by the executive or council.  In my opinion it is not appropriate to make any order or direction to this effect 
but strongly suggest it should occur. 

41. Rule 12(m)  
427 The contents of rule 12(m) have been quoted earlier.  The second sentence of the rule cannot be binding upon the CSA, its 

council, executive or members if for no other reason because of the contents of s66(2)(d) of the Act.  The CSA accepted that it 
was appropriate to order that the second sentence of the rule be deleted.  An order to facilitate this should be included in the 
final orders. 

42. Minute of Proposed Orders  
428 A minute of proposed orders will issue that:- 

1. Within 30 days of 28 June 2007 the executive and council of the 
respondent take the necessary steps to alter rules 19(a) and 20 of the 
registered rules of the respondent by the deletion of the expression 
“subject to the same conditions and restrictions as an officer 
appointed under the Public Service Act”. 

2. Within 30 days of 28 June 2007 the executive and council of the 
respondent initiate the process set out in the registered rules of the 
respondent to alter rule 6(a)(i) to delete the reference to the “Public 
Service Act 1978-1980” and replace it with the “Public Sector 
Management Act 1994 (WA)”. 

3. Within 30 days of 28 June 2007 the executive and council of the 
respondent take the necessary steps to alter rule 12(m) of the 
registered rules of the respondent by the deletion of the second 
sentence. 

4. The application is otherwise dismissed. 

 
2007 WAIRC 00573 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN DARROW STACEY 

APPLICANT 
-and- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 28 JUNE 2007 
FILE NO PRES 5 OF 2006 
CITATION NO. 2007 WAIRC 00573 
 
Decision Application dismissed 
Appearances 
Applicant Mr D Howlett (of Counsel), by leave 
Respondent Mr P Fraser (of Counsel), by leave 
 

Order 
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Mr D Howlett (of Counsel), by leave, on behalf of the applicant and Mr P Fraser (of Counsel), by leave on behalf of 
the respondent, it is, this day, 28 June 2007, ordered that:- 

1. Within 30 days of 28 June 2007 the executive and council of the 
respondent take the necessary steps to alter rules 19(a) and 20 of the 
registered rules of the respondent by the deletion of the expression 
“subject to the same conditions and restrictions as an officer 
appointed under the Public Service Act”. 

2. Within 30 days of 28 June 2007 the executive and council of the 
respondent initiate the process set out in the registered rules of the 
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respondent to alter rule 6(a)(i) to delete the reference to the “Public 
Service Act 1978-1980” and replace it with the “Public Sector 
Management Act 1994 (WA)”. 

3. Within 30 days of 28 June 2007 the executive and council of the 
respondent take the necessary steps to alter rule 12(m) of the 
registered rules of the respondent by the deletion of the second 
sentence. 

4. The application is otherwise dismissed. 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Appendix A   

Reasons for Decision 
1 This is a joint application pursuant to s42G of the Industrial Relations Act 1979 (“the Act”) whereby the parties have referred a 

range of matters to the Commission to be arbitrated for inclusion in an industrial agreement. 
Background 

2 After an application was lodged by the Fire and Emergency Services Authority of Western Australia (“FESA”) pursuant to s44 
of the Act on 21 June 2006 the Commission convened conciliation conferences on 21 and 22 June 2006.  At the conference 
held on 22 June 2006 FESA tabled a proposal to deal with the issues in dispute between the parties to progress negotiations 
towards the finalisation of a new industrial agreement to replace the Western Australian Fire Service Certified Agreement 2004 
(“the 2004 Agreement”), an agreement registered in the Australian Industrial Relations Commission with an expiry date of 
26 May 2006.  Members of the United Firefighters Union Australia West Australian Branch (“the Union”) endorsed this 
proposal at a meeting held on 29 June 2006 and at a conference held on 30 June 2006 the parties agreed on a memorandum of 
understanding which detailed what was agreed and how the remaining issues in dispute were to be progressed. 

3 The memorandum of understanding was as follows: 
“The United Firefighters Union Australia (West Australia Branch) (“the Union”) and the Fire and Emergency Services 
Authority of Western Australia (“FESA”) endorse the following agreement: 
1. Wages Increases 

The Union and its members accept the following wage increases offered to the Union by FESA on 20 June 2006: 
a. a wage increase of 4.5% from the first pay period commencing on or after 24 May 2006; and 
b. a further 4% from the first pay period commencing on or after 24 May 2007. 
These increases shall be paid upon receipt by FESA of the Union’s final claim of allowances and finalisation of 
areas of disagreement and actions to be taken to progress outstanding matters. 

2. Allowances 
In addition to the wage increases specified in point 1 the Union is to claim payment for a number of allowances 
which it believes its members should be paid.  The Union will detail the allowances and quantum for each 
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allowance it is seeking and the allowances and associated quantum not agreed to by FESA will be arbitrated by the 
Western Australian Industrial Relations Commission (“the Commission”). 
The range of allowances the Union will claim is quarantined to those allowances paid in the eastern states as set out 
in the comparison of interstate allowances document given to the Union on 16 June 2006 and allowances set out in 
attachment ‘C’ of FESA’s letter to the Union dated 20 June 2006. 
If the Union wishes to claim any additional allowances it may do so but the operative date specified in point 5 will 
not apply to these allowances. 

3. Additional Matters requiring further discussion 
Within 21 days of the finalisation of this agreement the Commission will convene a conference to clarify 
outstanding areas of disagreement between the parties and to finalise a course of action to reach a resolution with 
respect to these issues, which will include regular feedback to the Commission and arbitration if necessary. 

4. Industrial Agreement 
The final outcome with respect to issues relating to points 1, 2 and 3 shall be registered in an industrial agreement 
pursuant to s41 of the Industrial Relations Act, 1979 which ceases on 24 May 2008. 

5. Operative Date 
The operative date for the payment of the first wage increase in point 1 above and any allowances resulting by 
agreement or by arbitration by the Commission in relation to point 2 will be the first pay period on or after 24 May 
2006. 

6. No further industrial action 
It is a condition of this agreement that the Union and its members will not place any bans or limitations or take 
industrial action in support of its claims whilst the processes outlined in points 2 and 3 are taking place. 

7. The parties accept that all matters that are arbitrated are in full and final settlement of this application.” 
4 Given the consent of the parties the Commission as constituted determined that an order should issue in the terms of this 

agreement between the parties (see C 67 of 2006 unpublished 2006 WAIRC 04688 issued 30 June 2006). 
5 Prior to the hearing of the outstanding matters the parties made a joint application to progress the issues in dispute under s42G 

of the Act as detailed in the agreed memorandum of understanding.  Given the consent of the parties to this course of action 
and the Commission’s powers under s42G of the Act the issues in dispute will now be determined under s42G of the Act. 

6 Glossary of Terms 

2002 Agreement Western Australian Fire Service Certified Agreement 2002 
2004 Agreement Western Australian Fire Service Certified Agreement 2004 
Act Industrial Relations Act 1979 
AFC Australian Fire Competencies 
AFA Advanced First Aid 
AFAA Advanced First Aid Allowance 
AOES Administer Oxygen in an Emergency Situation  
BOMS Brigade Operating Management System 
CA Communications Allowance 
Cat 1, 2, 3 Category 1, 2, 3 (level of training) 
CBR Chemical, Biological, Radiological 
CC Communications Centre 
CSO Communications Systems Officer 
CSR Confined Space Rescue 
DBA Direct Brigade Alarms 
EMR Emergency Medical Response 
ERA Enhanced Rescue Allowance 
ESL Emergency Services Levy 
FESA Fire and Emergency Services Authority of Western Australia 
Hazmat Hazardous Materials 
HR Heavy/Technical Rescue 
LR Line Rescue 
MD Mass Decontamination 
MFESB (Victorian) Metropolitan Fire and Emergency Services Brigade (Victorian) 
MPHR Medium Pump Heavy Rescue 
POD Platform on Demand 
PPE Personal Protective Equipment 
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Proposed agreement Western Australia Fire Service Enterprise Agreement 2006 
RCR Road Crash Rescue 
SES State Emergency Services 
SET Special Equipment Tender 
SOP Standard Operating Procedure 
TR Trench Rescue 
Union United Firefighters Union Australia, West Australian Branch 
USAR Urban Search and Rescue 
VR Vertical Rescue 
WA Western Australia 

FESA Stations and Specialist Competencies 
7 It was not in dispute that FESA currently has the following stations in both metropolitan and country areas staffed by career 

firefighters and these stations have a range of designated specialist rescue competencies and appliances/equipment specific to 
these stations: 

METROPOLITAN 
STATIONS 

RESCUE COMPETENCIES 

Armadale   

Bassendean CBR Incident Response and Rescue. 
POD deployment for specialist areas 

Belmont  

Butler  

Canning Vale POD Deployment for specialist areas 

Claremont  

Daglish HR 

Duncraig  

Fremantle HR 

Hope Valley  

Joondalup CSR 

Kensington  

Maddington  

Malaga CBR Incident Response and Rescue. 
POD deployment for specialist areas 

Mandurah  

Midland  

Murdoch CBR Incident Response and Rescue, CSR 

Osborne Park CBR Incident Response and Rescue, CSR 

Perth HR, VR, USAR, TR, CSR 

Rockingham  

Success CSR 

Wangarra  

Welshpool HR 

COUNTRY STATIONS RESCUE COMPETENCIES 
Albany HR, CSR 

Bunbury HR, CSR 

Geraldton HR, CSR 

Kalgoorlie HR, CSR 

The Union’s claim 
8 The union’s claim is that the following allowances be included in the Western Australia Fire Service Enterprise Agreement 

2006 (“the proposed agreement”) backdated to the first pay period on or after 24 May 2006: 
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ALLOWANCE PAYABLE TO QUANTUM 
Enhanced Rescue 
Allowance (“ERA”) 

All employees in firefighting 
classifications 

4% on total rate of pay, 
phased in with 4x6 month 
increments over 2 years 

Advanced First Aid 
Allowance (“AFAA”) 

All employees in firefighting 
classifications 

$1.70 per each hour 
worked 

Communications 
Allowance (“CA”) 

All employees in communications 
classifications 

4% on total rate of pay 

(Exhibit R1) 
The union is claiming that the payment of the ERA and AFAA allowances be made to all employees in firefighting 
classifications covered by the proposed agreement regardless of a firefighter’s level of skill and competency and the union is 
seeking the payment of the CA allowance to all Communications Systems Officers (“CSO”).  The union maintains that 
firefighters and CSOs should be paid the allowances being claimed because there has recently been substantial changes to the 
work required of firefighters and CSOs in a range of areas which has resulted in firefighters and CSOs gaining and using a 
range of enhanced skills and undertaking responsibilities and work in new areas.  The union argues that some of these changes 
and responsibilities have already occurred and that other changes will be taking place during the life of the proposed 
agreement. 
Enhanced Rescue Allowance (ERA) 
Background 

9 The union proposes that this allowance compensate firefighters for the skills gained and the additional work they have been 
required to perform to date and the additional skills and work that firefighters will be required to perform during the life of the 
proposed agreement in the following areas: 

• Urban Search and Rescue (“USAR”) training, skills maintenance and performance. 

• Heavy/Technical Rescue (“HR”) training, skills maintenance and performance. 

• Line Rescue (“LR”)/Vertical Rescue (“VR”) training, skills maintenance and performance. 

• Confined Space Rescue (“CSR”) training, skills maintenance and performance. 

• Trench Rescue (“TR”) training, skills maintenance and performance. 

• Chemical Biological Radiation (“CBR”) training, skills maintenance and performance. 

• Enhanced Road Rescue training, skills maintenance and performance. 

• Additional work resulting from the Emergency Management Act 2005. 

• Additional work resulting from the Agreement on Australia’s National Counter-Terrorism Arrangements 2002. 
(Extract Exhibit R1) 

10 The union maintains that in recent years the training required of firefighters in these enhanced rescue capabilities has increased 
significantly and that re-training in these areas and skills maintenance as well as the nature of the work to be performed has 
also changed.  The union argues that all firefighters are now required to have, maintain and perform a range of enhanced rescue 
capabilities at both basic and/or higher levels (for example USAR specialists) and the union maintains that the skills included 
in the ERA covers a greater range of skills than the rescue skills that firefighters have traditionally exercised in the normal 
course of their duties in recent years.  The union argues that since 1989 and until recent times firefighters were only required to 
be trained in and undertake skills maintenance in basic road accident rescue and the only pre-requisite for performing these 
duties was the holding of a basic first aid certificate and this was the type of rescue referred to in the 1994 work value decision 
(see Commission in Court Session United Firefighters Union of Western Australia v W.A. Fire Brigades Board (1994) 74 
WAIG 575).  The union also claims that apart from basic USAR and CBR skills, the other enhanced rescue skills acquired and 
available to be used by firefighters as set out in their claim have not been compensated for. 
Enhanced Rescue Capabilities being claimed 
URBAN SEARCH AND RESCUE (USAR) 

11 USAR is the mobilisation of resources required to safely and expeditiously locate and remove trapped and often injured 
victims from partially or totally collapsed structures or environments (see Exhibit A20 paragraph 32). 

12 The union claims that during 2003 all employees were required to be competent in USAR Category 1 level (“Cat 1”) (PUA 
SAR 001A – Participate in Rescue Operation) and that since 2003 PUA SAR 001A has been part of firefighters’ recruit course.  
The union maintains that since 2005 approximately 50 employees have been trained at USAR Category 2 level (“Cat 2”) and 
the union argues that no additional remuneration has been paid to a firefighter for having this level of training.  The union 
maintains that USAR techniques have been used on many occasions in Western Australia (“WA”), for example an explosion at 
Yokine and major storm damage at Melville and Australind.  International disaster assistance to Java for operation Java Assist 
also had the benefit of USAR trained personnel from WA. 
HEAVY/TECHNICAL RESCUE (HR) 

13 HR involves the use of an extensive range of specialist tools that are specifically designed to enable extrication of casualties 
and victims that are involved in heavy duty transport and industrial machinery (see Exhibit A20 paragraph 44). 
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14 The union maintains that the relevant national competency for HR is PUA SAR 003 – Undertake Technical Rescue and this 
competency requires firefighters to hold Advanced First Aid (“AFA”) as a pre-requisite.  The union maintains that firefighters 
at all country stations and at all new stations have or will be required to hold this competency and the union maintains that over 
one quarter of WA firefighters are currently trained in and perform HR (PUA SAR 003A).  The union also claims that all 
firefighters working at Medium Pump Heavy Rescue (“MPHR”) stations, both metropolitan and country, have been or will be 
trained in the PUA SAR 003A competency. 

15 The union argues that during the life of the proposed agreement there will be a requirement that firefighters be competent in 
HR and the union claims that all firefighters who do not hold Cat 2 HR skills will soon participate in a Cat 1 HR workshop.  
The union also claims that country firefighters will also be required to be competent at the HR Cat 2 level. 
LINE RESCUE/VERTICAL RESCUE (LR/VR) 

16 LR/VR involves the rescue of persons in danger from height or the danger of catastrophic fall.  It involves extensive training in 
rope mobility or being able to move up and down a rope using varied techniques and equipment.  It allows the technician to 
conduct mid pitch rescues of persons in danger of suspension syndrome or falling to their death from heights.  It also allows 
crews to raise or lower casualties from height to safety (see Exhibit A20 paragraph 55). 

17 The union argues that Cat 2 LR skills relate to the national competency PUA SAR 004A and claims that over 250 firefighters 
are qualified in LR at this level.  The union is of the view that this competency will be reintroduced by FESA and that 
firefighters will be trained in LR during the life of the proposed agreement. 
CONFINED SPACE RESCUE (CSR) 

18 Confined space has the following Occupational Safety and Health definition: 
“Confined space means an enclosed or partially enclosed space which. 
a) Is not intended or designed primarily as a work place 
b) Is at atmospheric pressure during occupancy and 
c) Has restricted means for entry and exit 
And which either- 
a) Has an atmosphere containing potentially harmful levels of containment 
b) Has an atmosphere containing potentially harmful levels of contaminant 
c) Is of a nature or is likely to be of a nature that could contribute to a person in the space being overwhelmed by an 

unsafe atmosphere or a contaminant” 
(Exhibit A6 point 7) 

19 Confined space also has an Australian Standards definition: 
“An enclosed space partially enclosed space which is at atmospheric pressure during occupancy; is not intended or 
designed primarily as a place of work: may have restricted means for entry and exit; and may have an atmosphere which 
contains potentially harmful levels of contaminant; not have safe oxygen level; or cause engulfment.” 

(Exhibit A6 point 8) 
20 The union maintains that all firefighters have now undertaken Cat 1 CSR training, the relevant national competency being 

PUA SAR 005A and that firefighters at designated CSR stations and Special Equipment Tender (“SET”) support stations are 
or will be trained to the PUA SAR 005A level in this rescue area during the life of the proposed agreement.  The union claims 
that over 250 employees have completed Cat 2 CSR training which corresponds to the national competency PUA SAR 007A 
and the union maintains that most firefighters, if not all, will be trained in this competency during the life of the proposed 
agreement and the union claims that firefighters will be required to regularly update these skills.  The union also maintains that 
firefighters at designated CSR stations are regularly involved in multi-station drills on ships and other confined spaces as a 
normal part of maintenance training in this area. 
TRENCH RESCUE (TR) 

21 TR requires the ability to enter trenches and rescue persons trapped or engulfed or covered by soil or debris.  This is a very 
dangerous speciality rescue due to danger of the ground subsiding (see Exhibit A20 paragraph 73). 

22 The union claims that over one third of firefighters are qualified in TR competency PUA SAR 006A and that they are required 
to regularly maintain their skills and perform work using this competency.  The union also maintains that a Cat 1 TR workshop 
will be delivered to all firefighters during the life of the proposed agreement. 
ROAD CRASH RESCUE (RCR) 

23 The union maintains that since the 1994 work value decision firefighters have been required to develop competencies in Road 
Crash Rescue (“RCR”) over and above those of competency PUA SAR 002A – Undertake Road Crash Rescue, the level at 
which all firefighters are trained.  The union claims that new skills and competencies in this area include the way in which 
casualties are removed, the opening up of vehicles and the performance of rescues at an enhanced level which are underpinned 
by additional medical and technical knowledge.  The union maintains that firefighters regularly utilise enhanced RCR duties. 
CHEMICAL BIOLOGICAL RADIATION (CBR) 

24 CBR events are characterised by terrorist or criminal acts.  CBR preparedness involves training, acquisition of knowledge and 
preparedness to respond to incidents involving chemicals, biological agents and/or radiological agents (see Exhibit A5) 

25 The union argues that at the time of the 2004 Agreement there was minimal defined training or competencies in this area.  The 
union maintains that CBR skills have been extensively developed within FESA’s workforce as demonstrated by the existence 
of a number of CBR specialist stations and that from 2004 onwards firefighters have undergone basic CBR familiarisation via 
workshops and courses to update their basic skills when dealing with hazardous materials.  The union claims that CBR 
equipment is constantly being improved and updated which requires the acquisition of new skills and competencies and the 
union maintains that all firefighters have been trained to Cat 1 CBR standard which the union claims is over and above the 
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training envisaged in the 2004 Agreement.  The union also claims that further training and skills maintenance will be required 
and conducted in this area during the life of the proposed agreement and firefighters will be required to participate in a number 
of ‘one-off’ drills and scenarios and major state exercises every year involving multi-agency response and consequence 
management. 
Other Relevant Information  

26 The union argues that a new relieving system being implemented by FESA will require more firefighters to gain Cat 1 and 
Cat 2 skills in the areas of enhanced rescue being claimed. 

27 The union argues that high levels of training and skills maintenance now required of firefighters has arisen because of a 
general increase in perceived threat levels and a resultant adjustment to the role of fire agencies and that a high level of 
readiness on the part of WA firefighters and an ability to respond with other agencies to critical incidents is necessary and the 
union claims that the ongoing need for drills to update and maintain these specialised skills will continue to increase during the 
life of the proposed agreement.  The union maintains that the ‘National Counter-Terrorism Plan’ and the passage of the 
Emergency Management Act of 2005 requires FESA and firefighters to undertake additional responsibilities, reinforces this 
proposition.  The union also argues that firefighters are increasingly being required to be able to perform enhanced rescue 
duties at any given moment and that this is becoming a part of the core function of fire services within WA and throughout 
Australia. 

28 The union maintains that fire and rescue responsibilities required of firefighters are much broader today than prior to 1996 
especially in the areas of hazardous materials, rescues and chemical, biological and radiological incidents. 
Quantum 

29 The union argues that an ERA of 4 per cent is an appropriate quantum to be paid to all firefighters given the range of skills 
required to deliver an enhanced rescue service to the WA community particularly when taking into account the previous 
payment of 2.2 per cent to firefighters in the 2004 Agreement in return for basic USAR and CBR training and the union argues 
that the proposed ERA encompasses more work than that undertaken by firefighters when using basic USAR and CBR skills.  
The union submits that no science was applied to determine whether the 2.2 per cent paid to firefighters was an appropriate 
quantum and the union claims that when the 2004 Agreement was entered into the potential scope of USAR and CBR duties 
was not properly comprehended by the parties at the time. 

30 The union maintains that as the additional skills and work required of firefighters with respect to enhanced rescue will be 
widespread and will over time be consolidated as part of the core duties of a firefighter then it is appropriate that the payment 
be expressed as a percentage of a firefighter’s salary and should be calculated on the weekly rates payable to firefighting 
employees inclusive of the 2.2 per cent previously paid for limited USAR and CBR training. 
Advanced First Aid Allowance (AFAA) 
Background 

31 The union argues that there is a need for firefighters to perform AFA on victims at accidents and that this activity is 
increasingly becoming part of a firefighter’s ordinary duties.  Additionally the holding of AFA competencies is now a pre-
requisite for many of the rescue competencies included in the union’s ERA claim. 

32 The union claims that in the past paramedics would have performed first aid duties at incidents attended by firefighters but 
because of the excellent response time of the fire services over the last 10 to 12 years and because of a firefighters increased 
first aid skills , firefighters are now often providing ‘first responder’ medical assistance to victims.  The union believes that it is 
therefore appropriate that an AFAA be paid to all firefighters. 
First Aid Training of Firefighters 

33 The union detailed the following history with respect to the first aid skills of firefighters in WA since 1994: 
• At the time of the 1994 work value decision firefighters were required to be trained to perform some limited and 

basic first aid. 
• In 2000 first aid skills of firefighters were reviewed and after a report into this issue was completed firefighters 

were more extensively trained in first aid in the following competencies: 
AFC 1.17A (Basic First Aid) 
AFC 1.17B (Basic Medical Oxygen Resuscitation) 
AFC 1.17C (Spinal immobilisation, splints and patient handling) 

• Currently all recruit firefighters are required to complete the following units: 
PUA EME 001A – Provide Emergency Care (for which a Senior First Aid certificate is pre-requisite). 
PUA EME 002B – Manage Injuries at Emergency Incident. 

• In 2006 all firefighters will be required to be trained in and undertake skills maintenance to the following levels: 
PUA EME 001A - Provide Emergency Care (for which a Senior First Aid certificate is pre requisite). 
PUA EME 002A – Manage Injuries at Emergency Incident. 
PUA EME 003B – Administer Oxygen in an Emergency Situation. 

Other relevant information 
34 The union submits that all firefighters employed by FESA since 1994 have been expected to use and have used their first aid 

skills in the performance of their work and firefighters will continue to be required to use the new skills they have acquired in 
this area.  The union maintains that these new skills include the provision of emergency care by identifying the need for 
emergency care, ensuring personal safety of carer and casualty, reassuring casualties, assessing casualties and implementing 
emergency care procedures, working cooperatively with personnel from other organisations, recovering and restoring first aid 
equipment, and completing relevant documentation.  Additionally, firefighters administer oxygen in emergency situations 
which entails assessing the casualty and developing a management plan and they check equipment, maintain unobstructed 
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airways, resuscitate casualties, use oxygen to provide therapy and firefighters recover and restore equipment.  Injuries are also 
managed at emergency incidents by assessing the scene, assessing the casualty, implementing emergency management 
procedures, moving the casualty, completing documentation and using equipment including defibrillators, stretchers and 
immobilisers.  The union maintains that firefighters are also required to develop and maintain knowledge about the various 
systems of the body, unconsciousness, bleeding, principles of initial casualty management, burns, air passages, disease and 
chronic airway lesions, hypoventilation, respiratory system and respiration, crush injury syndrome, contraindications, wound 
management, basic toxicology, injuries of various types, shock, legal and ethical issues, anatomy and physiology, 
haemorrhage, cardiovascular emergencies, hypoxia and triage. 
Quantum 

35 The union argues that the increasing paramedic function that firefighters are expected to undertake requires compensation and 
the union has used the first aid payments made to Victorian firefighters as a benchmark to determine the quantum being 
claimed.  The union proposes that WA firefighters should be paid $1.70 per hour to be paid in addition to the base rate of pay 
for all hours worked by a firefighter.  The union claims that all firefighters in Victoria including those who have not 
undertaken the training and volunteered to perform the Emergency Medical Response (“EMR”) duties are paid an hourly 
allowance of $1.70 per hour on top of their base rate and the union claims that this amount was paid to Victorian firefighters 
when they were available to be rostered for EMR duties in recognition of this additional work becoming a brigade function.  
The union acknowledges that FESA appliances are not necessarily being dispatched as the first response in the same way as in 
Victoria but argues that firefighters usually arrive at an incident before paramedics due to the comparative low level of 
resources of the WA ambulance service.  Given the requirement on firefighters to attend enhanced rescue situations the union 
maintains that the importance of firefighters to be able to perform AFA is only likely to increase. 
Communications Allowance (CA) 
Background 

36 The union claims that as there have been numerous and major changes to both the roles and duties of a CSO and the systems 
used by CSOs in the Communications Centre (“CC”) in recent years CSOs should be paid a CA of 4 per cent to be added to 
their total rate of pay. 
Changes to Duties 

37 The union detailed the following changes to the roles and duties of CSOs in the past 10 years: 
• In 1996 FESA became a state wide CC when it started taking ‘000’ calls for fire for all areas of WA (previously 

CSOs took calls for metro and outer metro and the major country towns) and this change necessitated an upgrade of 
computer facilities as more detail was required to be recorded by CSOs. 

• A new Brigade Operating Management System (“BOMS”) was introduced in 1996 and all operators were trained in 
its use and this system has been upgraded several times since it was first implemented. 

• A new Computer Aided Dispatch System is proposed to be in place before the coming fire season and this will 
necessitate in-depth training for CSOs and ongoing training will also be required. 

• FESA recently decided that all country Direct Brigade Alarms (“DBA”) are to be monitored by the CC and once this 
is completed there will be approximately another 500 premises being monitored by the CC in addition to the 3,000 to 
3,500 DBAs currently being monitored.  The union claims that the procedures for dealing with country DBA calls 
will be more complicated than a normal metropolitan area call. 

• The CC is responsible for all radio communications across two channels, 6AR and 6IP.  In 2000 Channel 25 (6IP) 
was introduced into the CC so that metro and outer metro bush fire brigades could maintain contact with the CC 
whilst at incidents. 

• The union argues that as there is only minimum staffing levels of four CSOs in summer months it is difficult for the 
CSOs to take all of the required ‘000’ calls, State Emergency Service (“SES”) calls, calls from other emergency 
services and general enquiry calls, monitor the DBA network and monitor and maintain the radio networks separately 
and the union maintains that the introduction of Channel 25 was done without increasing staffing levels or any 
additional monetary remuneration.  CC staff have been advised that FESA is currently updating its radio network and 
CSOs have been advised that the CC will be taking on state wide radio communications. 

• In 2001 SES Call Taking was brought into the CC after hours and this required CSOs to learn another computer 
application and after a number of years FESA has introduced this call taking on a 24 hour, seven days a week basis.  
At the same time FESA reduced minimum staffing in winter down to two (this was later upgraded to three) and no 
additional remuneration was paid in recognition of the extra skills required for SES Call Taking. 

• The CC has the ability to page personnel and this facility has evolved and can now mobilise metro and outer metro 
bush fire brigades directly instead of passing on the information to local government authorities as was the previous 
practice.  This paging facility was converted into a computer application and is now accessible on all consoles and 
this facility has grown extensively since it was implemented and now brigades expect and management has directed 
that the CC undertake general paging not just emergency paging which was the original role. 

• The CC mobilises a range of volunteer fire brigade units and emergency services throughout the state and the current 
computer system does not cater for all the different scenarios that CSOs deal with on a daily basis and ensuring that 
mobilising calls are correct often falls to the experience of CSOs and the Supervisor Communications Centre. 

Quantum 
38 The union submits that an allowance of 4 per cent of each employee’s total rate of pay payable to all CSOs is an appropriate 

quantum to be paid to CSOs given the extent of the changes in the roles and responsibilities of a CSO since 1996 which have 
not been compensated for in previous wage increases. 
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FESA’s Response to the Union’s Claim and Counter Proposal 
39 FESA believes that the union’s claim for an ERA and AFAA does not sufficiently recognise payments previously made to 

firefighters in the areas being claimed and FESA maintains that the union is seeking to increase basic remuneration by the 
payment of an allowance for duties that should have been the subject of a work value case and/or a claim to adjust wage rates. 

40 Even though FESA believes that the claims are not justified on a work value basis it makes the following counter proposal 
which is to be paid in addition to the wage increases already being paid to firefighters (8.5 per cent) under the proposed 
agreement if the Commission finds that additional payments to firefighters and CSOs are warranted: 

• A General Allowance of $12 per week to be paid to employees in firefighting classifications as compensation for any 
disabilities associated with, or changes that may have occurred in, performing rescue and first aid duties. 

• A Specialist Rescue Allowance of $10 per week to be paid to those employees trained to Category 2 or 3 in USAR 
and/or rostered at a designated CBR station. 

• Specific allowances for on call and availability to be extended by an extra hour with some changes to the application 
of availability allowance to District Officers and Superintendents. 

• A Communications Allowance of $12 per week to be paid to employees in the Communications Systems Officer 
classification. 

(Extract from FESA’s revised response and counter proposal dated 16/11/06) 
41 FESA maintains that an increase of $12 per week, which equates to an average increase of approximately 1 per cent on a 

firefighter’s base rate of pay is an appropriate amount to be paid to all firefighters and that it is appropriate to recompense 
specialist firefighters in only two areas, USAR and CBR.  FESA maintains that the estimated cost of the union’s claim over 
and above FESA’s counter proposal in the 2005/2006 and 2007/2008 financial years will result in an increase to the 
Emergency Services Levy (“ESL”) for 2007/2008 of approximately $13.00 on average as $13.448 million in addition to the 
$9.682 million will be needed to fund the union’s claim already agreed to be paid as wage increases by FESA and FESA 
maintains that its counter proposal would equate to an increase of approximately $1 on the average metropolitan residential 
ESL charge which it considers is sustainable. 
Enhanced Rescue Allowance (ERA) 

42 FESA acknowledges that some change has occurred in the level of skill, training and responsibility associated with the seven 
rescue functions included by the union in its claim however FESA does not accept that the degree of change the union is 
claiming has occurred nor does it agree with the union about the extent of the impact of these capabilities on firefighters.  
FESA also argues that USAR and CBR can be differentiated from the other five rescue functions identified by the union given 
the potentially catastrophic nature of these incidents.  FESA agrees with the union that all employees in firefighting 
classifications have completed basic USAR and CBR training and claims that firefighters have been adequately compensated 
for in these areas via the payment of 2.2 per cent in the 2004 Agreement which was given in recognition of the new operational 
response skills and additional responsibility associated with USAR and CBR incidents (see Clause 53.1 of the 2004 
Agreement).  FESA also relies on the payment of an additional 1 per cent allowance which was paid to firefighters in the 
Western Australian Fire Service Certified Agreement 2002 (“the 2002 Agreement”) in recognition of community safety 
activities, the requirement for firefighters to undertake new and ongoing training and for the initial adoption of the USAR role 
as compensation for additional skills being gained in the other rescue areas being claimed. 

43 FESA acknowledges that it has a number of trained specialist firefighters who may be called upon to assist with major USAR 
incidents at a national or international level and FESA argues that it is reasonable to specifically recognise individuals trained 
to Cat 2 or 3 levels in USAR as they have additional skills and responsibility as a USAR response specialist and they make up 
a defined group that has been selected as part of a 50 person USAR taskforce.  FESA maintains that it is also reasonable to pay 
an allowance to those individuals trained in the use of specialist CBR equipment who are rostered at one of the designated 
CBR stations (approximately 120 employees). 

44 FESA argues that a separate allowance for enhanced rescue should not be created as the General and Specialist Rescue 
Allowances contained in its counter proposal adequately compensates firefighters for any disabilities associated with or 
changes that may have occurred in performing rescue duties. 
Advanced First Aid Allowance (AFAA) 

45 FESA accepts that there has been some change in the standard of first aid competencies required to be gained and used by 
firefighters but does not accept the extent of the changes being claimed by the union.  FESA claims that the AFAA being 
claimed by the union is excessive as it equates to a payment of $71 per week or an average of 6.1 per cent on top of the weekly 
payment to firefighters for ordinary hours worked and that this quantum is further compounded when overtime is undertaken. 

46 FESA agrees that a Senior First Aid certificate is now a pre-requisite for employment as a firefighter and that once employed, 
firefighters undertake higher level first aid training to enable them to be competent in a range of areas and FESA agrees that it 
intends to train all existing employees in firefighting classifications to the new first aid standard within the next 12 months. 

47 FESA maintains that the primary patient care function at an incident still remains with ambulance officers and FESA refutes 
the union’s comparison with Victorian firefighters who undertake EMR as this allowance is paid to firefighters for providing a 
response to ‘Priority 0’ cases which in WA is undertaken by ambulance officers.  FESA also argues that the quantum being 
claimed is well in excess of the first aid allowances paid to firefighters in other states and well in excess of any changes that 
have occurred since the 1994 work value decision.  FESA argues that any changes in this area have not been significant 
enough to warrant the $1.70 per hour allowance being claimed and FESA also argues that a separate allowance for AFA should 
not be created as the General Allowance proposed in its counter proposal adequately compensates for any disabilities 
associated with or changes that may have occurred in performing first aid duties. 
Communications Allowance (CA) 

48 FESA argues that this claim, which equates to an increase of approximately $43 per week for CSOs is excessive.  FESA 
acknowledges that some changes have occurred in the duties required of a CSO but argues that these changes are not sufficient 
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to justify a 4 per cent increase on top of wage increases of 8.5 per cent in the proposed agreement granted to CSOs.  FESA 
argues that the allowance of $12 per week for CSOs that it proposes is an appropriate quantum. 
Site Visits 

49 The Commission undertook two site visits; one on 14 December 2006 and the other on 15 December 2006 (see paragraph 383). 
Evidence 

50 The following witnesses gave evidence in these proceedings: 
Union’s witnesses 

• Mr Frank Martinelli was employed as a fitter/machinist for five years and was a volunteer firefighter for six years 
prior to becoming a relieving firefighter for FESA in 1983.  In 1990 Mr Martinelli was promoted to a Station Officer 
and in 1992 he was an Acting District Officer in the Country Fire Division for the Southern District for 12 months.  
Mr Martinelli has acted in various District Officer positions in the past ten years and is currently a Station Officer.  
Mr Martinelli is an expert in RCR. 

• Mr Hendrik Lieftink was the Para rescue team commander for the National Safety Council of Australia Victorian 
Division located in Townsville from 1985 to 1989 and in 1998 he became an Operational Fire Officer.  Mr Lieftink 
has worked in the area of CBR hazards and he is currently FESA’s USAR Task Force leader, FESA’s Hazardous 
Materials (“Hazmat”) advisory coordinator, a senior assessor in HR, CSR and he is an instructor in LR/VR.  Since 
2004 Mr Lieftink has been and is currently FESA’s Rescue Manager. 

• Mr Allan Morton joined the Victorian Metropolitan Fire and Emergency Services Brigade (“the MFESB”) in July 
1985 as a firefighter and is currently employed in the position of Station Officer, Emergency Medical Services 
Department.  Mr Morton has held this position for approximately 12 years.  Mr Morton was involved in the original 
development and implementation of the EMR role for the MFESB Melbourne and he has been involved in the 
introduction, implementation and ongoing management of first aid and EMR for MFESB firefighters since its 
introduction in 1991. 

• Mr Peter Jones is FESA’s Manager in Charge of Hazmat and CBR and has held this position since its creation in 
2003. 

• Mr Geoffrey James O’Day was employed as a heavy duty mechanic with the City of Wanneroo for 10 years and 
became a firefighter in 1988.  In 1995 Mr O’Day was promoted to his current position of Station Officer. 

• Mr Leigh Allister Bishop has been employed as a firefighter since May 1999.  Mr Bishop is currently a Senior 
Firefighter and he has been stationed at Belmont Fire Station for two and a half years. 

• Mr Kevin Jolly became a firefighter in April 1985 and served for seven years as a firefighter relieving at all 
metropolitan and two country fire stations.  Mr Jolly was promoted to his current position in 1992 as Station Officer 
relieving at all metropolitan and two country fires stations and he is qualified as a Breathing Apparatus and Rescue 
Officer and a Fire and Rescue Service Driving Instructor. 

• Mr Kelly Wyeth became a firefighter in October 1997 and in August 2006 became a Senior Firefighter.  This remains 
his current position and he is responsible for organising relieving firefighters at Perth fire station. 

• Mr Len Hull became a firefighter in February 1989 and after six years was promoted to his current position of Station 
Officer.  Mr Hull has been a Career Training and Development Officer, a Rescue Officer and a Special Projects 
Officer with FESA and he is a qualified Instructor and Assessor.  Mr Hull is also qualified as a SAS Patrol Medic and 
a Grade 2 Ambulance Officer. 

• Mr Jan Szczygiel has worked in the fire service for over 24 years, 20 years in the United Kingdom and the last four 
years with FESA.  Mr Szczygiel has been an operational Fire Officer for 18 years and a full time instructor for six 
years.  He holds a number of fire, training and first aid qualifications and is currently a Station Officer, Training and 
Development Officer at FESA’s Training Centre. 

• Mr Les Holden became a firefighter in March 1987 and was promoted to Station Officer in 1997.  In 1999 Mr Holden 
became the Acting District Manager Perth Fire Station and he commenced work as a Supervisor Communications 
Centre in December 2000.  From 2000 onwards Mr Holden was Acting District Manager North Coastal, ADO Stirling 
and ADO Hills and in 2001 he returned to be the Supervisor Communications Centre.  At separate times in 2002 and 
2003 Mr Holden was deployed to NSW as an Air Attack Supervisor.  In 2005 Mr Holden became a Station Officer 
and he is currently the Supervisor Communications Centre, Relief Officer. 

• Ms Julie Dawn Duxbury commenced employment with the Western Australian Fire Brigades Board (now FESA) in 
September 1993 as a CSO in the CC and this is her current position. 

FESA’s witnesses 
• Mr Russell John Stevens commenced as a career firefighter in 1983, he became a Station Officer in 1990, a District 

Manager in 1997 and FESA’s Assistant Chief Operations Officer in 2003.  Mr Stevens currently holds this position. 
• Mr Paul Murray Critchison was employed by the Department of Consumer and Employment Protection for three 

years and since April 2006 he has been employed by FESA as an Employee Relations Officer. 
• Mr Howard Geoffrey Fiedler commenced as an operational firefighter in 1988, he was promoted to Station Officer in 

1994, he became a District Officer Prevention and Risk Management in 1997 and he then undertook various 
managerial roles.  In 2002 he was FESA’s Fire Services Acting Director for Perth South and in 2002/2003 he was 
seconded to the ESL Team and the Office of the Chief Executive Officer.  In November 2003 he became FESA’s 
Special Risk Manager and in October 2006 Mr Fiedler took on his current position of Acting Assistant Chief 
Operations Officer, Country. 
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• Mr Craig Anthony Hynes commenced as a firefighter in 1985, he became a Station Officer in about 1992 and was 
then promoted to the position of District Officer which he held until 1998.  Mr Hynes then worked in a variety of 
management positions and he has been FESA’s Acting Chief Operations Officer since February 2006. 

• Mr Kevin William Cuneo commenced as a firefighter in 1973 and worked in a variety of roles including Director, 
Perth Central prior to taking on the position of Operational Resourcing overseeing FESA’s Hazmat and CBR 
capability.  For the last six years Mr Cuneo has been responsible for FESA’s planning and resourcing in the areas of 
counter terrorism response capability, specialist operations and international exchanges and training programs.  
Mr Cuneo is currently a Director with FESA. 

• Mr Franco Pasquale is an Accountant and has been a public sector employee since June 1989.  Mr Pasquale worked 
for the Office of the Auditor General for seven years and then joined the Bush Fires Board in September 1996.  In 
February 1999 Mr Pasquale was appointed as the FESA Management Accountant, in July 2002 he was seconded to 
the ESL Project Implementation Team as the finance specialist and in March 2004 he was appointed as the FESA 
Manager Funding Services which is his current substantive position.  Mr Pasquale has also held the role of Acting 
Executive Director Business Services and Acting Executive Director Human Services with FESA and he is currently 
the Acting Executive Director Corporate Services. 

• Mr Gregory John Pobar worked for the Department of Conservation and Land Management and then the Bush Fires 
Board until the formation of FESA in 1999.  In 1999 Mr Pobar became FESA’s District Manager for Perth North and 
he remained in this position for approximately six years.  Mr Pobar then held the position of Manager, Coordination 
within FESA’s Operations Division for 13 months and in this role he had direct responsibility for the CC.  Since 
October 2006 Mr Pobar has held the position of FESA’s Acting Director Risk, Planning and Evaluation. 

• Ms Catherine Felicity Holmes was employed in various public sector positions prior to commencing employment 
with FESA in February 2005 where she has held the positions of Acting Manager Employee Relations and Acting 
Manager Workforce Management.  In April 2006 Ms Holmes commenced her current position as Principal Employee 
Relations Officer with FESA. 

• Mr Lindsay John Cuneo commenced as a firefighter in 1976 and during 1990 and 1991 he was posted to the Training 
Cadre at the Training Centre where he assisted in writing the Firefighter Modular Training Program.  Mr Cuneo 
became the Acting Superintendent Training Academy in 1992 which became permanent in 1995 and in this role his 
responsibilities included the initial and maintenance training for firefighters and Station Officers.  Mr Cuneo currently 
holds the position of Assistant Chief Operations Officer Coordination with FESA. 

Union’s Evidence 
Mr Frank Martinelli 

51 Mr Martinelli gave evidence about RCR and HR. 
RCR 

52 Mr Martinelli stated that firefighters routinely attend motor vehicle accidents and industrial incidents and he gave evidence that 
appliances frequently arrive prior to the arrival of the St John Ambulance service and often a firefighter is required to 
disentangle the victim to enable their release.  Mr Martinelli stated that firefighters must therefore have an advanced level of 
extrication skills as rescues can vary from removing someone from a passenger vehicle to dealing for example with a large 
number of people involved when a train hits a bus. 

53 Mr Martinelli gave evidence that since 1989 firefighters have increased their RCR capabilities and he stated that since that time 
there has been a dramatic increase in subject matter, knowledge and expertise required of firefighters to enable them to meet 
and maintain the high levels of rescue techniques and patient care which was not required in the past. 

54 Mr Martinelli stated that all firefighter recruits are trained in the basic elements of RCR corresponding to the national 
competency PUA SAR 002A - Undertake Road Accident Rescue which is a basic ‘familiarisation’ course and corresponds to 
the basic road accident rescue training that has been given to firefighters for a number of years.  Mr Martinelli stated that 
additional RCR training is given to all firefighters after recruits complete their course.  This training includes: 

• More complex extrication procedures which are now undertaken 
• Use of glass management kits to further improve casualty care and rescuer protection, this involves use of glass 

cutting, casualty protection sheets, glass breakers 
• In depth discussion of various alternative vehicle fuels 

55 Mr Martinelli stated that due to increased personal injury risk, new equipment was introduced across all fire stations in WA 
both for the rescuer and the casualty including hard and soft protection, C Spine immobilisers (stiffneck select) half and full 
casualty boards for patient removal and transfer and he stated that this has required additional training and ongoing assessment 
for all firefighters. 

56 Mr Martinelli stated that enhanced road rescue training, PUA SAR 003 – Undertake Technical Rescue, consists of the 
following: 

• Pre-requisites 
• PUA SAR 002A - Road Accident Rescue 
• PUA EME 002 - Manage Injuries at Emergency Incidents (this was not required prior to 2005 but is now undertaken 

by all firefighters) 
57 Mr Martinelli stated that since 2005 firefighters undertake advanced rescue procedures using new tools and equipment and 

Mr Martinelli stated that recent changes to vehicle construction and the technology associated with a range of new vehicles has 
meant a new approach to how rescues are performed.  Mr Martinelli stated that in 2005 four enhanced rescue appliances, 
which have new equipment with a higher tonnage cutting capability were introduced in the metropolitan area at Perth, Daglish, 
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Welshpool and Fremantle stations and he stated that in late 2005 four sets of enhanced rescue equipment including casualty 
boards, stiffneck collars, hooligan tool, Holton foot side stabilisation, sill adaptors, fifty tonne jacks, high pressure air bags and 
a variety of minor equipment and a large number of minor items were deployed to country stations  at Kalgoorlie, Geraldton, 
Bunbury and Albany.  Mr Martinelli gave evidence that since the deployment of this specialist equipment, firefighters at these 
four country stations have had to be trained in the enhanced rescue and firefighters at surrounding stations have also now been 
trained.  Mr Martinelli understands that most metropolitan firefighters have also been exposed to the use of this equipment 
through experience. 

58 Mr Martinelli stated that in principle the methods of removing people from vehicles after an accident have changed as the 
vehicles are now made of different materials requiring different rescue techniques and an awareness of new vehicle 
components, for example, air bags and seat belts and Mr Martinelli stated that in the last four years these changes have been 
implemented with some rapidity.  Mr Martinelli stated that the recent introduction of hybrid vehicles has also brought in a new 
set of dangers for firefighters to deal with.  Mr Martinelli stated that casualty boards are on a range of appliances and 
Mr Martinelli stated that a MPHR vehicle attends the majority of calls. 

59 Mr Martinelli stated that firefighters are educated about changes to vehicle design and construction via DVDs and handouts 
and he stated that the ultimate aim is to include these new techniques in refresher courses. 
HR 

60 Mr Martinelli stated that PUA SAR 003A – Undertake Technical Rescue is a new competency not undertaken prior to 2005 
and training in this competency requires firefighters to have prerequisite in vehicle rescue, PUA SAR 001A – Participate in 
Rescue Operation, vehicle construction, legislation, WA FRS roles and responsibilities. 

61 Mr Martinelli specified a range of areas covered in HR training including powered hydraulics, hand operated hydraulic 
equipment, high pressure lifting bags, stabilisation equipment and power tools and he gave examples of new work he now 
undertakes after receiving this training. 

62 Mr Martinelli stated that the maintenance of HR skills and competencies consists of approximately 60 hours of training, 
ongoing familiarisation and maintenance of equipment is also required.  Mr Martinelli stated that MPHR stations train with 
firefighters from surrounding stations to ensure a timely and professional extrication using specialist equipment as and when 
required. 

63 Mr Martinelli maintained that whilst all firefighters will not be trained in specialist Cat 2 HR, a majority of firefighters will 
receive enhanced rescue training.  Mr Martinelli stated that in the last 12 months he has been involved in training firefighters at 
the stations surrounding the four MPHR stations in HR skills because these staff are likely to respond to HR incidents with 
staff at their adjoining stations and Mr Martinelli estimates that in approximately 12 months time almost all staff in stations 
surrounding MPHR stations will have enhanced HR knowledge.  Mr Martinelli stated that whilst this training will not be to the 
same level as specialist MPHR training this will result in almost all of the employees in metropolitan fire stations having an 
enhanced understanding of HR. 

64 Mr Martinelli stated that he has heard the terms Cat 1 and Cat 2 being used for HR capabilities and he stated that he uses these 
terms.  Mr Martinelli stated that although some of the equipment used for HR is a ‘bigger’ version of that used for RCR, he 
maintains that a lot of the equipment is different.  Mr Martinelli stated that some of the equipment now used by firefighters 
requires greater information and knowledge, for example, new pneumatic cutters which cut a wider range of materials and a 
reciprocating saw which requires a different way of cutting materials to that used previously and the use of large cribbing 
blocks. 

65 Under re-examination Mr Martinelli stated that he was a Station Officer attached to the Perth relieving pool and that in this role 
he relieved at “any of the metropolitan stations and, in fact, I'm a qualified SET operator which is CBR and confined space.  I 
also do vertical line rescue.  I also do general rescue.” (transcript pages 67-68). 

66 Mr Martinelli stated that firefighters started receiving training in vehicle airbags four years ago. 
67 Mr Martinelli maintains that medical assistance given to casualties by firefighters has been at a higher level since 1994 and 

Mr Martinelli stated that the majority of cases that firefighters are called out to involve major trauma and that FESA’s MPHR 
vehicles contain casualty boards to assist when necessary.  Mr Martinelli stated that firefighters at stations surrounding MPHR 
stations are being trained to assist in the removal of casualties: 

“… we are in (sic) process of training all peripheral stations to the MPHR stations so we have at least a knowledge and 
understanding of how we want those firefighters to assist us in the removal. The application of the cervical collar is done 
by any firefighter. The application of the speed blocks and the half casualty board is usually done by MPHR but when we 
introduce the full spine board or casualty board the other firefighters have been shown how to use it and the reason is 
because there is (sic) only three firefighters plus a station officer on each truck, and that's not enough to do the initial - - to 
do all the work.” 

(Transcript page 70) 
Mr Henrik Lieftink 

68 Mr Lieftink gave evidence in support of the union’s claim for an ERA allowance. 
69 Mr Lieftink described the skills levels and competencies of firefighters as follows: 

“13. CAT 1 is generally a basic level of competency with an understanding of hazards and risks, isolation and 
mitigation procedures, location and general knowledge of CAT 2 technical stations their equipments and 
capabilities.  CAT 1 certified staff are assessed in theory and practical components.  

14. CAT 2 is a specific FESA competency which is world best standard and meets the specific requirements of the 
types of incidents that FESA responds to.  Staff who are designated to stations (sic) which is identified as a 
specialist technical station (eg in Heavy Rescue) would generally be required to have CAT 2 training.  Similarly, 
staff who are trained as specialists in a particular area would have CAT 2 training. 
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15. CAT 3 is a specific command based competency.  CAT 3 level in USAR, for example, is what is necessary to be a 
USAR Task Force Leader or Divisional Commander.  It covers extensive additional elements and performance 
criteria not covered in any other competency.” 

(Exhibit A3 page 3) 
USAR 

70 Mr Lieftink stated that USAR technicians have frequently responded to incidents - up to 10 incidents in the past 12 months. 
71 Mr Lieftink stated that in 2003 FESA required all firefighters to be competent in USAR Cat 1 and he stated that all recruits 

now undertake this training before graduating. 
72 Mr Lieftink stated that Cat 2 USAR specialists are required to hold the following competencies:  Cat 1 USAR, RCR, HR, VR, 

CSR, TR and structural collapse rescue, as well as a range of fire competencies including Hazmat, Breathing Apparatus, 
atmospheric monitoring and others.  Mr Lieftink stated that training for USAR Cat 2 takes approximately 160 hours and this 
includes a multi shift exercise of from 30 to 72 hours and Mr Lieftink stated that these specialist competencies are maintained 
through regular training. 

73 Mr Lieftink stated that the changing role of USAR has seen the introduction of a POD system which he described as a 
specially built state of the art “tool box” which supplies specialist equipment to USAR technicians.  Firefighters who deliver 
the PODs to the required destination undertake 16 hours of training and he claimed that over 90 firefighters will be trained in 
this area, including USAR Cat 2 technicians, over the next two years. 

74 Mr Lieftink stated that USAR Category 3 (“Cat 3”) courses are being developed nationally and will be implemented once 
developed and he stated that FESA currently has three employees trained to this level. 
HR 

75 Mr Lieftink stated that until about 2003, only crews allocated to an appliance called the Heavy Rescue Tender (previously 
called Emergency Tenders and Rescue trucks) were trained in HR. 

76 Mr Lieftink gave evidence that since 2003, the new equipment firefighters are being trained to use in this area includes special 
airbags capable of lifting up to 80 tonnes in a single lift, special jacks capable of lifting up to 110 tonnes in a single lift, 
reciprocating saws, concrete and metal cutting disc saws, pneumatic disc saws for cutting through special metals to release 
limbs trapped in commercial and industrial machinery.  Mr Lieftink stated that HR technicians are also trained in specific 
casualty transfer board systems which provide safer extrication systems for casualties and rescuers and HR technicians are now 
trained in safer techniques of cribbing which is a way of stabilising heavy weights and vehicles to prevent slippage or drop due 
to equipment failure. 

77 Mr Lieftink stated that during the life of the proposed agreement FESA will implement a requirement that all firefighters 
become generally familiar with HR and he claimed that all firefighters will be required to undertake a Cat 1 HR workshop.  
Mr Lieftink stated that as part of this training firefighters are and will be trained in HR (as opposed to RCR), where HR crews 
are located, additional hazards and isolation required, the capabilities of the HR crews and their equipment and additional 
safety procedures when dealing with or assisting at incidents involving heavy rolling stock, transport and/or industrial 
machinery.  Mr Lieftink stated that firefighters are also being trained in new operational checklists and tag out procedures 
which involves the safe isolation of hazards. 

78 Mr Lieftink stated that FESA’s Executive Leadership Team has endorsed as a minimum a requirement that all firefighters 
undergo refresher training every six months and further refresher training, enhancement training and validation every 
12 months in HR skills. 

79 Mr Lieftink gave evidence about HR Cat 2.  Mr Lieftink stated that since 2004 firefighters and relievers at eight HR stations 
have been or will be trained in PUA SAR 003A – Undertake Technical Rescue.  Mr Lieftink stated that this training involves 
16 hours of instruction, demonstrating capability over nine scenarios and two days of confirming competencies.  Mr Lieftink 
stated that in the future HR crews will receive enhanced training in civil aircraft rescue and then military aircraft rescue and he 
stated that FESA’s intention is to continue to enhance the level of skill within HR and to continue to provide an increasing 
service to the community.  Mr Lieftink stated that the following training resources have been developed and introduced to 
firefighters since 2004: 

• A new HR /TR Training Resource Kit written to PUA SAR 003A and course. 
• New HR equipment schedule to all HR stations both metro and country. 
• Metro HR enhancement on site training package. 
• A new HR Cat 1 and Cat 2 workshop and technical training DVD. 

80 Mr Lieftink stated that the HR training DVDs refer to Cat 1 and Cat 2. 
LR/VR 

81 Mr Lieftink stated that VR within FESA remains a specific competency which at this time is still aligned to the former 
Australian Fire Competencies (“AFC”) of 2.17D High Angle Rescue Techniques and Mr Lieftink stated that the requirements 
of this competency are in excess of the corresponding current national competency PUA SAR 004A. 

82 Mr Lieftink stated that the FESA VR course consists of approximately 130 hours of training and assessments and is by far the 
most complex and demanding competency conducted by FESA and its predecessors due to the height and risk of fall in this 
area.  Mr Lieftink stated that there has been a recent increase in the amount of incidents requiring VR skills and he stated that 
following a review this year he understand that FESA will reintroduce Cat 1 VR training to all firefighters within the next two 
years. 

83 Mr Lieftink is currently facilitating the enhancement of VR training within FESA and he stated that FESA plans to introduce a 
nationally endorsed rescue competency in this area in 2007.  Mr Lieftink anticipates that the new course will be similar to the 
FESA LR/VR course aligned to the AFC competency, but he stated that this is yet to be determined.  Mr Lieftink confirmed 
that over 350 employees are currently qualified in LR and this includes all USAR Cat 2 trained firefighters. 
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CSR 
84 Mr Lieftink stated that prior to 2004 when the CSR training package was introduced there was no recognised CSR training 

within FESA. 
85 Mr Lieftink stated that in 2005/2006 all firefighters received Cat 1 CSR training and he stated that firefighters must ensure that 

they maintain these skills by undertaking refresher courses and skill levels in this competency which will be validated 
annually. 

86 Mr Lieftink stated that Cat 2 training involves approximately 40 hours of training, scenarios and assessment and Mr Lieftink 
estimates that over 450 employees will complete Cat 2 CSR training during the life of the proposed agreement, if not all 
firefighters, and he stated that this training includes training in VR. 

87 Mr Lieftink stated that the following CSR training resources have been developed and introduced since 2004: 
• A new CSR Training Resource Kit written to PUA SAR 005A and course. 
• New CSR equipment schedule to all CSR stations both metro and country. 
• New FESA Cat 1 CSR workshop DVD (which refers to Cat 1 training). 
• A new Cat 2 technical training DVD is in production. 

TR 
88 Mr Lieftink stated that historically no one within FESA was trained to the AFC competency in TR or any other recognised 

competency.  He also stated however that TR training formed part of the Heavy Rescue Tender and Emergency Tender 
training and since 1990 all firefighters were theoretically trained in TR in the module system of qualification. 

89 Mr Lieftink stated that in 2007 a TR Training Resource Kit will be produced and he maintains that all USAR Cat 2 technicians 
will be trained in the new TR competency.  Mr Lieftink stated that Cat 2 TR training will involve a minimum of 16 hours for 
trained Cat 2 USAR technicians and it will cover competencies over and above PUA SAR 006A. 

90 Mr Lieftink maintains that a Cat 1 TR workshop resource will be produced and delivered to all firefighters during the life of 
the proposed agreement and that this training will provide all firefighters with the necessary awareness to assess hazards and 
the knowledge about relevant technical capability. 

91 Mr Lieftink gave evidence that under his supervision as Rescue Manager, a new TR Training Resource Kit corresponding to 
national competency PUA SAR 006A is being produced. 
RCR 

92 Mr Lieftink stated that all firefighters are and have always been trained in some form of RCR and he maintained that since 
1994 there have been a significant increase in the skills required by firefighters to perform a successful RCR and he claimed 
that the necessary training and competencies required have increased accordingly.  Mr Lieftink stated that some of the new car 
technologies, especially restraint systems and alternative fuels, have created additional hazards and risks to rescuers, some of 
which are life threatening.  Mr Lieftink stated that during the life of the proposed agreement, all firefighters will receive 
enhancement training in new RCR techniques and equipment. 

93 Mr Lieftink stated that during the past two and a half years in his role as FESA Rescue Manager he has produced and 
introduced the following resources: 

• A new RCR training resource kit written to the standards of the Australian Public Safety Training Package so as to 
correspond to the unit PUA SAR 002A. 

• RCR DVD workshop featuring new techniques and highlighting safety procedures. 
• RCR new car technology (SRS systems) DVD. 
• Alternate fuel DVD workshop featuring new hybrid vehicle technology, compressed natural gas and hydrogen buses. 
• HOLMATRO Road Rescue DVD and book package to all rescue stations. 
• RCR enhancement to rescue crews. 

94 Mr Lieftink stated that the competency of PUA SAR 002A underpins a number of other competencies such as HR and Cat 2 
USAR (Structural Collapse Rescue). 
CBR 

95 Mr Lieftink stated that CBR is related to terrorist or extremely lethal criminal acts and Mr Lieftink stated that all firefighters 
over the past three years have received training in the basic concepts of CBR and that specialist crews from SET stations have 
received over six days of extensive initial training as well as continuous enhanced training. 

96 In summing up his evidence about the enhanced rescue capabilities of WA firefighters, Mr Lieftink stated that based on his 
knowledge of FESA and of other fire services, he considers that within three years FESA career firefighters have gone from 
having an average rescue capacity to a world and national leader in standards, equipment and capability. 

97 Mr Lieftink stated that Cat 1 training in all areas of enhanced rescue to all firefighters has and will greatly increased 
firefighters’ skill levels and FESA’s enhanced rescue capability and he stated that a large proportion of firefighters now have 
specialist or Cat 2 competencies in at least one area of enhanced rescue. 

98 Mr Lieftink maintained that FESA’s Training Centre records are inaccurate because FESA has only had a system to record a 
firefighter’s level of training in the past three to four years and as a result many firefighters who hold pre-existing AFC 
competencies have not had these recorded. 

99 Mr Lieftink stated that the extent of Cat 1 training for firefighters in each of the enhanced rescue areas being claimed by the 
union varied but he maintained that Cat 1 training in all areas was more than an awareness about that particular rescue skill 
even though the Cat 1 training did not always correspond to a national competency.  Mr Lieftink stated the following about 
Cat 1 training: 
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“You - - you were - - it was suggested to you that the term "workshop" is just information and your answer was "no".  
Can I ask you to expand on that.  If it's not just information what else is it?- - -It - - it's a whole range of factors like - - of 
knowledge of hazards and how to - - how to operate those hazards, how to utilise the isolations, how to utilise the tag-
outs, how to use an operational check guide which has specifically been written to guide them through and how to make 
the correct decisions which related to it.  They are then used in conjunction when they do their multi-agency drills and 
they train together with the other stations that are specialists so all these things are important but it's - - all these things 
you can't just call them knowledge because they have to - - they have to use this.  They have to demonstrate the ability to 
use this and they must use this because it locks them into the mobilising procedures.  An example of this is in a confined 
space incident if they didn't identify - - if they didn't have the knowledge (a) to first identify, "Is it a confined space?" that 
will slow down the process of - - of getting technicians there which have the correct equipment.  If they don't - - if they 
aren't taught about the hazards they could go - - they could go the way of 80 per cent of other confined space entrance 
deaths around the world which are rescuers and that's why we've introduced it.  So it is - - it is a practical - - it is a 
knowledge base but it is a practical application of that.” 

(Transcript page 111) 
100 Mr Lieftink reiterated that he estimated that over 450 firefighters would be trained at CSR Cat 2 level during the life of the 

proposed agreement and he stated that as the Rescue Manager he has facilitated the training of these firefighters and 
Mr Lieftink stated that he would have a better idea than Mr O’Day of the number of firefighters trained in this area.  
Mr Lieftink maintains that the frequency of rescues does not impact on a firefighter’s training regime and he stated that ‘we 
train as we rescue’ (transcript page 113).  Mr Lieftink reiterated that FESA’s training records are incomplete as FESA has not 
put into its database skills and qualifications previously acquired by many firefighters and Mr Lieftink stated that hundreds of 
firefighters have qualified in areas such as RCR and LR but have not received certificates.  Mr Lieftink again stated that the 
Cat 1 VR course should be in place within two years. 
Mr Allan Morton 

101 Mr Morton gave evidence in support of the union’s claim for an AFAA and he detailed the history of the first aid training of 
Victorian firefighters from the early 1990s. 

102 Mr Morton stated that the arbitrated decision of Deputy President Bryant of the Australian Industrial Relations Commission 
which issued in December 1996, determined that a trial of the provision of emergency medical service by Victorian firefighters 
on a ‘first response’ system should proceed and DP Bryant determined that the following allowances should be paid: 

• $1.00 per hour to every employee who elected to make themselves available for the emergency medical services 
training and to perform those medical duties when required; 

• a further $0.50 per hour for those who participated in a trial of the provision of emergency medical services on a first 
response basis; 

• a further unspecified amount could be claimed if and when the trial became permanent. 
103 Mr Morton stated that to provide the type of emergency medical service envisaged by the trial it was necessary to train 

firefighters over and above the level 2 first aid that they had been trained to at the time.  Mr Morton stated that as a result of 
this decision all firefighters who volunteered to participate in the training and to make themselves available to perform the 
emergency medical services duties thereafter were paid $1.00 per hour.  Mr Morton stated that this training involved a 72 hour 
course run over eight full days and covered matters such as: 

• Legal Considerations 
• Universal Infection Control 
• Primary and Secondary Survey 
• Oxygen therapy, IPPV and CPR 
• Oxygen Resuscitation including the use of Bag-Valve-Mask and MTV-100 resuscitator unit 
• Respiratory Distress 
• Altered Conscious State 
• Major trauma including bleeding, burns, eye injuries 
• Painful Musculoskeletal Injuries including Soft Tissue Injuries and Fractures 
• Moving a Patient 
• Certified use of Semi-Automatic External Defibrillator (SAED) unit 

104 Mr Morton stated that by 1999 all except a few employees had volunteered to do the emergency medical services training and 
were receiving the $1.00 per hour allowance, and those participating in the trial received an extra $0.50. 

105 Mr Morton stated that in a certified agreement covering Victorian firefighters in 1999 the $1.00 per hour paid in respect of the 
training and skills enabling a firefighter to offer first aid to victims when the firefighter, whether participating in the trial or 
not, arrived on the scene was rolled into the base rate of all firefighters ($37.43 per week) and this amount was paid for all 
purposes of the agreement (see Exhibit A4, Attachment 2 which is an extract from the MFESB, United Firefighters Union of 
Australia, Operational Staff Agreement 1999 that records the ‘rolling in’ of $37.43 per week) and an additional $0.50 per hour 
was also paid to those participating in the pilot.  Mr Morton stated that around 2001 the pilot was completed and the MFESB 
determined that EMR would be extended throughout the whole of the MFESB district. 

106 Mr Morton stated that the MFESB 2002 certified agreement (which replaced the 1999 agreement) recognised EMR as a ‘core 
function’ of the MFESB and Mr Morton stated that the first dispatch of fire appliances was still limited to a number of defined 
‘Priority 0’ calls.  Mr Morton stated that in recognition of EMR becoming a core function of firefighters in Victoria, an 
additional allowance of $1.50 per hour was to be paid to all employees available to be rostered to perform EMR duties and this 
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allowance was paid for every hour worked but not for those times when the employee was not available (such as when on 
annual leave). 

107 Mr Morton stated that after 2002 employees who had completed the EMR training were now receiving: 
• the initial $1.00 per hour awarded in 1996 now rolled into their base rate at the rate of $37.43 per week (now 

multiplied by the wage increases received in the MFESB 2002 agreement); plus 
• a further $1.50 per hour in recognition of EMR being a core function of the MFESB. 

COMPARISON OF FIRST AID TRAINING OF VICTORIAN AND WA FIREFIGHTERS 
108 Mr Morton stated that he considers that the skills required to be exercised by firefighters in WA are comparable to those 

required to be exercised in Victoria and he disagreed with FESA’s assertion that Victorian firefighters undertake limited 
paramedic functions.  Mr Morton stated that he has read the witness statements of the union’s witnesses and reviewed the 
Australian National Training Authority material relating to the modules PUA EME 001A - Provide Emergency Care, PUA 
EME 003B - Administer Oxygen in an Emergency Situation and PUA EME 002B - Manage Injuries at Emergency Incident.  
Mr Morton stated that the first aid skills of WA firefighters trained in these three modules would be very similar to that of an 
MFESB firefighter who had completed EMR training.  Mr Morton stated that the competencies set out by Mr Hull in his 
witness statement at point 23 are also taught as part of the EMR course within the MFESB and he stated that there are some 
competencies referred to by Mr Hull that are not taught at EMR level because it involves material and equipment that MFESB 
does not use or cover. 

109 In summary Mr Morton stated that firefighters in WA are capable of performing emergency medical duties at incidents that 
are: 

• greater than those performed by Victorian firefighters at the time of DP Bryant’s decision; 
• comparable to those performed by firefighters who now perform EMR duties in Victoria. 

110 Mr Morton stated that as a function of EMR in Victoria when an incident is called in both an ambulance and fire appliance are 
despatched simultaneously.  Mr Morton stated that if firefighters arrive first at an incident they are medically and legally 
responsible for patient care until ambulance officers arrive and then primary responsibility goes to the ambulance officers.  
Mr Morton stated that this situation is not much different to pre-EMR.  Mr Morton also stated that Victorian firefighters are not 
at ‘near paramedic level’.  Mr Morton gave evidence that firefighters undertake more first aid training days in Victoria than 
WA firefighters because of a bigger concentration on practical work but notwithstanding this he maintains that the first aid 
competencies required of WA firefighters are comparable to those required of Victorian firefighters.  Mr Morton stated that 
appliances in Victoria do not have speed blocks or casualty boards. 

111 Under cross-examination Mr Morton stated that if a firefighter attended an incident prior to the introduction of EMR he/she 
would deliver first aid to casualties if they were first on the scene and he stated that firefighters undertook this role in addition 
to their normal roles.  Mr Morton stated that as part of an EMR response which arose from a ‘Priority 0’ call firefighters can be 
called to attend a medical emergency only and that EMR responses involve a high probability of an unconscious, non-
breathing/pulse patient.  Mr Morton confirmed that part of a firefighter’s assessment to undertake EMR requires firefighters to 
undertake 12 months on the job training and assist qualified first responders. 
Mr Peter Jones 

112 Mr Jones gave evidence about CBR. 
113 Mr Jones stated that prior to 2003 CBR training consisted of awareness training only.  Mr Jones stated that CBR training 

introduced in 2003 consisted of the following areas and he stated that all firefighters have been trained in these areas: 
• Awareness of the chemical, biological and radiological risks and material 
• Personal Protective Equipment (“PPE”) required 
• Mass Decontamination (“MD”) procedures 
• Understanding SOPs 

114 Mr Jones gave evidence that there is no national training standard for CBR and that the levels of training and the elements and 
outcomes of this training are currently being discussed at a national level and he stated that there is a possibility that there will 
be specific competencies that arise as a result of this process. 

115 Mr Jones stated that FESA’s CBR equipment is constantly being improved and updated, which in turn requires firefighters to 
acquire new skills and competencies.  For example FESA has recently commenced training in the use of the SUMA Canister 
which is used to sample gases in a “hot zone” and Mr Jones stated that training in this equipment has so far taken place at SET 
stations.  Mr Jones stated that FESA has a number of CBR specialist stations, Malaga and Bassendean were designated MD 
stations in 2004 and 2005 respectively and Murdoch and Osborne Park stations were designated SET stations in 2005 and 
2004.  Mr Jones stated that FESA has also trained District Managers over a three day training course in CBR Managing of 
Emergencies which involves inter-agency training and he stated that specialist crews from the SET stations receive extensive 
initial training of over six days and continuous enhanced training which covers an extensive range of state of the art detectors 
and that the crews at Osborne Park and Murdoch have undertaken specialised SET training. 

116 Mr Jones stated that specialist SET training consists of: 
• Introduction to CBR 
• Chemical detector training – Photo Ionisation Detector (PID), Bruker Raid AP2C Detector and Multi Pro gas detector 
• Radiological detection, including R200 detector and DMC Personal Dosimeter 
• Use of SE400 Respirators 
• Use of rescue trolleys and stretchers 
• Use of the relevant PPE 
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Mr Jones stated that there is a practical assessment of these skills and regular reviews are required to maintain competency in 
these skills and he stated that it is envisaged that further training will be required and conducted during the life of the proposed 
agreement. 

117 Mr Jones stated that FESA has trained firefighters at Malaga and Bassendean to operate a MD system which consists of: 
• Construction of MD tent, and setting up associated equipment 
• Operation of heating and water units 
• Casualty control and procedures 
• Operation and use of SE400 respirators 
• Liaison with St John Ambulance personnel 
• Casualty care and re-dress 

118 Mr Jones stated that Cat 2 trained firefighters will be required to undertake CBR skills maintenance. 
119 Mr Jones believes that FESA’s firefighters are trained to a much higher level in CBR than firefighters in other States and he 

stated that their skills compare more than favourably with firefighters in these jurisdictions. 
120 Mr Jones maintains that it will be necessary to train more staff in specialist Cat 2 CBR to ensure sufficient trained relievers are 

available at specialist CBR stations. 
121 Mr Jones maintains that significant differences exist between a Hazmat and a CBR incident.  Mr Jones claims that CBR 

incidents involve multiple agencies and are usually bigger and more complex than a Hazmat incident.  Mr Jones stated that 
Hazmat training has always been done by firefighters and that it covers procedures and PPE equipment but did not prepare 
firefighters to successfully respond to a CBR event.  Mr Jones stated that CBR training covers additional PPE, equipment used 
and more procedures than Hazmat. 

122 Under cross-examination Mr Jones stated that CBR Cat 1 awareness training of firefighters and new recruits is delivered at the 
Training Centre over five hours and includes a CBR table top exercise at the end of the training session and the course covers 
signs, symptoms and PPE. 

123 Mr Jones stated that state of the art equipment is used to assess the exact chemical involved in an incident and Mr Jones stated 
that FESA trains firefighters in the use of these machines. 
Mr Geoffrey O’Day 

124 Mr O’Day gave evidence in support of the union’s claim about CSR.  Mr O’Day stated that prior to the inception in the last 
18 months of a recognised national public safety competency in CSR, there was no appropriate CSR training within FESA.  
Mr O’Day stated that in 2006 FESA introduced the CSR capability to firefighters throughout WA to make certain that the 
systems and equipment firefighters use when attempting to rescue a person in a confined space meet the regulations and 
requirements governing CSR. 

125 Mr O’Day stated that all firefighters have been trained to Cat 1 level in CSR.  Mr O’Day stated that CSR Cat 1 training, which 
is referred to as Cat 1 on the training DVD, gives firefighters an understanding of how to define, identify and initiate 
appropriate action when confronted with a CSR situation and he stated that this knowledge reduces the demand for firefighters 
to conduct inappropriate CSRs.  This qualification also allows crews to provide vital support functions necessary for a 
successful CSR for example haulage team, crowd control, Incident Command Systems and Breathing Apparatus servicing 
procedures.  Mr O’Day stated that a firefighter who has completed Cat 1 CSR would have an understanding of how to define, 
identify the hazards and initiate the appropriate procedures and actions when confronted with a CSR and that this knowledge 
should reduce the demand for firefighters to initiate inappropriate responses during a CSR and this qualification also allows 
crews to provide the vital support functions necessary for a successful CSR for example haulage team, crowd control, Incident 
Command Systems and Breathing Apparatus servicing procedures and these are not skills that a firefighter would have been 
required to have or exercise prior to 2006. 

126 Mr O’Day stated that Cat 2 CSR training is currently being introduced at nine stations and some volunteer stations across WA 
and he stated that when firefighters at the nine stations are qualified approximately 290 firefighters will be able to perform all 
aspects of a CSR.  In addition Mr O’Day stated it is envisaged that there will need to be a minimum of 40 additional 
firefighters trained to Cat 2 CSR level as relieving staff to adequately cover permanent staff vacancies. 

127 Mr O’Day stated that a firefighter who has completed Cat 2 CSR would be able to exercise the following skills and would be 
expected to perform them where necessary as part of their job: 

• CSR checklist 
• Isolation and tag out procedures 
• Implement control measures 
• Atmospheric testing, monitoring and recording 
• CSR ventilation principals and equipment 
• Use of Mini BD96 escape packs 
• Use of Air cart and airlines 
• Hazard assessment 
• Risk assessment 
• Interrogate standby person 
• Utilise new tripod, equipment, lifting systems and removal techniques 
• Develop and implement a rescue plan that conforms to SOPs, safety procedures and recognised standards. 
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Mr O’Day stated that these are not skills that a firefighter prior to 2006 would have been required to have or exercise. 
128 Mr O’Day stated that an extensive range of new equipment has been introduced to firefighters to deal with CSR.  This 

equipment includes: 
• Rescue lines 
• Ropes/tapes 
• Tripod 
• Rescue harnesses 
• Hardware 
• Litters/stretchers 
• Hauling systems 
• Air cart and airlines 
• Atmospheric monitoring equipment 
• Escape sets/mini BD96 
• Isolation equipment 
• Confined Space Rescue Ventilation equipment (coppus cadet) 
• 2KVA Generator 

129 Mr O’Day gave evidence that as a result of the introduction of CSR competencies firefighters are now required to understand 
and adhere to a comprehensive new series of procedures and skills that complies with occupational safety and health 
legislation, Australian Standard 2865 2001, industry standards and FESA Standard Operating Procedures (“SOP”) when 
conducting a CSR. 

130 Mr O’Day stated that all firefighters are expected to maintain their CSR skills and competencies. 
131 Mr O’Day maintained that the following stations have at least the number of firefighters listed who are required to be CSR 

specialists: 
• Osborne Park Fire Station 36 firefighters 
• Murdoch Fire Station 52 firefighters (including relief component) 
• Joondalup Fire Station 28 firefighters 
• Success Fire Station 18 firefighters 
• Perth Fire Station 72 firefighters (including relief component) 
• Kalgoorlie Fire Station 20 firefighters 
• Bunbury Fire Station 20 firefighters 
• Albany Fire Station 20 firefighters 
• Geraldton Fire Station 20 firefighters 
• Kununurra Fire Station 2 firefighters 
• Karratha Fire Station 2 firefighters. 

Mr O’Day stated that a number of CSR instructors are trained in CSR to specialist level, and that this number exceeds the 
148 personnel recorded at the Training Centre. 

132 Mr O’Day stated that the procedures for a CSR rescue have changed dramatically in the past 18 months.  Mr O’Day stated that 
firefighters who have undertaken CSR Cat 1 training are now aware of the equipment used by Cat 2 CSR firefighters and he 
stated that much of the rescue line equipment currently used is new. 
Mr Leigh Bishop 

133 Mr Bishop gave evidence in support of the union’s claim for an AFAA.  Mr Bishop stated that fire service personnel are now 
required to have an advanced level of first aid to be able to deal with the variety of life threatening situations faced and that 
these range from advanced resuscitation skills, burns victims, spine immobilisation, triage, bleeding and crush syndrome. 

134 Mr Bishop stated that in his role as a firefighter he routinely attends traffic accidents and with the excellent response times of 
firefighters to accidents combined with the advent of a hospital bypass system has resulted in firefighters increasingly 
becoming the first responders to an emergency.  Mr Bishop stated that this forces firefighters into the role of first responders 
who administer medical assistance pending the arrival of paramedics.  Mr Bishop stated that firefighters are also being called 
to assist ambulance officers in non-life threatening incidents such as heavy lifting of patients or retrieval from difficult places 
such as multi-level residences or persons confined in bathrooms/toilets. 

135 Mr Bishop stated that the roles and responsibilities of today’s firefighters extend way beyond what is expected of persons with 
first aid skills in workplaces.  Mr Bishop stated that eight years ago when he commenced as a firefighter the only requirement 
was to hold a Senior First Aid certificate and he stated that now the first aid required of firefighters has markedly increased.  
Mr Bishop stated that firefighters have advanced first aid knowledge as a result of extensive training and experience. 

136 Mr Bishop stated that some examples of new medical and paramedical equipment used by firefighters include the stiff neck 
cervical collar, the oxyviva unit which includes Oropharangeal Airways, casualty transfer boards and speed blocks.  Mr Bishop 
stated that a number of medical tasks associated with this equipment have only been required of him and other firefighters in 
the last three to four years and Mr Bishop stated that he did not have the training or the skills to use this equipment when he 
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commenced with FESA in 1999 as he was only trained in Senior First Aid at that time.  Mr Bishop stated that the level of 
assistance that firefighters provide to casualties and that firefighters can give to ambulance officers is much greater now than it 
used to be. 
Mr Kevin Jolly 
AFAA 

137 Mr Jolly gave evidence in support of the union’s claim for an AFAA and detailed the history of first aid training that WA 
firefighters have been given since he became a firefighter in 1985 and the recompense given to firefighters for this training. 

138 Mr Jolly maintains that the 1994 work value case recognised extra RCR duties undertaken by firefighters and he gave evidence 
that the increased pay given to firefighters as a result of this decision did not include any payment for first aid skills because St 
John’s Ambulance was responsible for medical care at all traffic accidents and all other incidents at the time. 

139 Mr Jolly stated that between 1996 and 2006 there have been changes to the level of skills of firefighters with respect to first aid 
qualifications/requalifications and he stated that improved equipment has also been provided to firefighters to perform first aid 
functions since 1996. 

140 Mr Jolly stated that crews are attending more and more traffic accidents before ambulance officers arrive (eight or nine times 
out of ten) and as a result administer their AFA skills and knowledge to the general public and he stated that this is saving 
lives. 

141 Mr Jolly referred to four incidents that his platoon attended in the previous five weeks where firefighters carried out or were 
available to undertake first aid duties. 
ERA 

142 Mr Jolly also gave evidence about the union’s ERA claim.  Mr Jolly stated that since the 2004 Agreement was registered 
FESA has significantly increased the training and workloads of firefighters in the areas that fall under enhanced rescue. 

143 Mr Jolly stated that he was a member of the union’s committee of management when the 2004 Agreement was entered into and 
Mr Jolly gave evidence that the negotiating team reported back to the committee about the progress of the negotiations and the 
agreement reached.  Mr Jolly claimed that the payment referred to at Clause 53 of the 2004 Agreement was made to 
firefighters for having basic knowledge and training in the areas of USAR and CBR and he stated that this payment did not 
include any component for HR, VR, CSR, TR, RCR and MD.  Mr Jolly considers that the Cat 1 USAR and CBR training and 
work required of firefighters since then is more than “basic”. 
USAR 

144 Mr Jolly detailed the major changes in USAR training: 
• all firefighter crews have been upskilled to Cat 1 USAR PUA SAR 001A; 
• all firefighter recruits now graduate competent in Cat 1 USAR; 
• every career firefighter conducts maintenance training on USAR Cat 1 regularly. 

145 Mr Jolly stated that there have also been further updates by way of DVD and Training Resource Kits and firefighters are 
required to complete these packages and undertake maintenance training to remain competent in this area. 
CBR 

146 Mr Jolly stated that the training for CBR contemplated by the payment in the 2004 Agreement only involved an updating of the 
Hazardous Materials Incident training however the training required in this area has turned out to be much more than this.  
Mr Jolly stated that since CBR was implemented FESA has introduced new PPE equipment and procedures and also new MD 
equipment to supplement CBR and he stated that all firefighters from Malaga and Bassendean fire stations are fully trained in 
all aspects of the MD system.  Mr Jolly stated that many hours of training are required to operate the complex MD systems and 
that with initial training and ongoing maintenance training in the first year crew training hours would exceed 50 hours.  
Mr Jolly stated that as the MD system is stored in a POD, all crews must be trained and competent to operate the Transporter 
and Delivery system which requires an additional 16 hours of training. 
CSR 

147 Mr Jolly stated that CSR is a new qualification introduced in the last two to three years and he stated that firefighters are now 
fully trained to the national competency in this area.  Mr Jolly stated that FESA has trained four metropolitan and four country 
station crews to Cat 2 level in CSR and he believes that firefighters at most metropolitan stations will be trained in CSR within 
two years. 
HR 

148 Mr Jolly stated that HR training has been implemented in the last two to three years to complement the vehicle rescue 
capability and Mr Jolly stated that modern vehicles now require firefighters to have improved skills and knowledge in 
extrication techniques and vehicle design and construction. 

149 Mr Jolly stated that FESA has trained four metropolitan and four country fire station crews to Cat 2 level in HR and he stated 
that all other firefighters who work with these crews must know the capabilities of the HR equipment in use.  Mr Jolly believes 
that FESA’s HR capability and training will flow through to all career fire stations especially where areas of risk exist, such as 
heavy industry and high heavy haulage traffic areas. 
FESA’S RELIEVING SYSTEM 

150 Mr Jolly stated that the 2004 Agreement indicates that FESA wanted to go to a ‘dispersed’ relieving arrangement and would 
create eight relief stations.  FESA indicated that Perth, Fremantle, Daglish, Duncraig, Belmont, Maddington, Midland and 
Rockingham would be relieving stations and that each of these stations would be allocated three relief firefighters and one 
relief officer.  Mr Jolly stated that the principle behind the system is that the closest designated relief station would send the 
relieving firefighter/officer to the station requiring a relief, however, for a variety of reasons including holidays, sick leave and 
other duties, at times the closest relief station may not be able to send a relief and in such an instance, the reliever would have 
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to come from the next closest, and so on.  Mr Jolly maintained that given the number of stations that now have specialist 
functions that staff who relieve to these stations will have to be trained in the area of the station’s particular speciality and most 
if not all relievers will need to be trained in every extra discipline to cover the problem of a reliever to a specialist station not 
coming from the immediately closest station.  Mr Jolly stated that this will inevitably require large numbers of firefighters to 
be trained in a large number of specialist areas.  Mr Jolly stated that relief is also required for country areas, where many of the 
stations have specialisations. 

151 Mr Jolly referred to a table identifying all of the career country and metropolitan stations in WA, their specialities and 
firefighter numbers (see Exhibit A8 point 4 - reply witness statement).  Mr Jolly stated that this table relates to the current 
situation and does not take into account the proposed dispersed relieving system.  Mr Jolly calculates that on the basis of the 
numbers of firefighters on shift at any one time, a minimum of 66 per cent (112 out of 169) of firefighters will be required to 
be trained to a specialist Cat 2 level in one of the enhanced rescue areas and Mr Jolly stated that when POD deployment at 
Canning Vale is taken into account the figure is 70 per cent (118 out of 169).  Mr Jolly stated that these figures are for one shift 
only and that when the percentage of enhanced rescue specialisation is applied to the whole workforce of 853 firefighters this 
amounts to approximately 596 firefighters being trained in at least one specialist level.  Mr Jolly maintains that this figure is a 
minimum and does not take into account the fact that some employees will have specialist training over and above the 
minimum required for the station at which they are at any particular time and he stated that some employees may be trained to 
a specialist level and be located at a non-specialist station.  Mr Jolly maintains that as just over two thirds of the firefighters on 
shift in WA at any one time have a specialist enhanced rescue capacity, this indicates that there has been a general skill 
increase and a change in the nature of work expected of firefighters and Mr Jolly rejects FESA’s argument that the requirement 
to specialise has been confined to small groups of firefighters. 

152 Mr Jolly set out FESA’s assessment of the number of ‘units’ of specialisation, at least 0.75 to 0.77 per firefighter, and 
compared this to the union’s assessment of 1.4 units per firefighter in the following table (the reference to ‘para’ in the table is 
a reference to the paragraph in the witnesses’ statements): 

Specialisation FESA Estimate UFU Estimate 
USAR 34 (Hynes para 17) 50 (Lieftink para 27) 

Heavy Rescue 321 (Hynes paras 30, 33) 350 (Lieftink reply para 7) 

Line Rescue 35 (Hynes para 40) 350 (Lieftink para 62) 

Confined Space Rescue 148 (Hynes para 49) 290+ (Lieftink para 75; O’Day para 24) 
 

Trench Rescue 2 (Hynes para 51) 50 (Lieftink paras 27, 89) 

CBR 100 (Hynes para 64) 100 (Jones Reply para 5) 

TOTAL 640 - 656 1190 + 
(Exhibit A8 reply witness statement page 6) 

Mr Jolly stated that if training to a specialist level is taken to be one ‘unit’ of specialisation, then based on FESA’s witnesses’ 
figures there are 640 to 656 ‘units’ of specialisation within a workforce of 853 people.  Mr Jolly stated that on average 
therefore, even when accepting FESA’s figures, every firefighter can be said to have at least 0.75 to 0.77 ‘units’ of 
specialisation.  Mr Jolly stated that on the union’s figures, every firefighter can be said to have 1.4 units of specialisation and 
he stated that when the FESA workforce is considered as a whole, this represents a very high level of enhanced rescue training.  
Mr Jolly stated that there will be some firefighters who have three Cat 2 units and some who have none, however, he maintains 
that what the table identifying all of the career country and metropolitan stations shows is that the requirement to be trained to 
a specialist level is spread throughout the fire service and is not confined merely to a few groups of select specialists. 

153 Mr Jolly stated that in addition to the specialist qualifications all of the workforce has enhanced rescue capabilities in the form 
of Cat 1 or basic CSR, CBR, HR and USAR. 

154 Mr Jolly stated in summary that: 

• all firefighters have (or will have by the end of the proposed agreement) enhanced rescue capabilities by being trained 
to Cat 1 or basic level in CSR, CBR, HR, RCR and USAR; 

• each firefighter has at least the equivalent (on the union’s witnesses’ figures) of 1.4 ‘units’ of specialisation in an 
enhanced rescue area; and 

• this level of training is spread throughout the workforce and not concentrated in a few select specialists, as at least 66 
to 70 per cent of the workforce will be required to be trained to specialist level in at least one area of enhanced rescue. 

155 Mr Jolly believes that firefighters at two additional stations will be trained in CSR within two years due to insufficient numbers 
of trained firefighters in this area and he maintained that there will be more firefighters trained in HR in areas where heavy 
haulage traffic exists, for example, Bassendean station due to the existence of the train line. 

156 Under cross-examination Mr Jolly stated that under current procedures specialist crews carry out specialised rescues and 
firefighters who arrive first at an incident wait for these specialists to arrive to undertake the rescue and Mr Jolly stated that it 
is preferable to wait for ambulance officers before extracting casualties from a vehicle however this is not always possible, for 
example, when cars catch fire.  Mr Jolly contrasted this with previous requirements where firefighters who arrived at an 
incident would undertake the rescue whether or not they had specialised skills.  Mr Jolly stated that since the 2004 Agreement 
there has been a significant increase in the training and workload of firefighters in a range of areas including cross training 
where for example MPHR vehicles or CSR vehicles will go to other stations and train and this has resulted in raising the skill 
base of every firefighter. 
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157 Under re-examination Mr Jolly stated that FESA’s MPHR vehicles have only been introduced in the past 12 months and he 
stated that they are nothing like the previous Emergency Tender vehicles. 
Mr Kelly Wyeth 

158 Mr Wyeth gave evidence about FESA’s new relieving system in the metropolitan area referred to as the ‘dispersed relieving’ 
system. 

159 Mr Wyeth stated that in six out of eight relief districts half or more of firefighters on shift at any one time will be required to be 
trained to specialist level in at least one area of enhanced rescue and in the other two relief districts, Maddington and 
Rockingham, staff are trained in POD deployment and Hazmat respectively. 

160 Mr Wyeth stated that at least 62 per cent of firefighters (72 out of 117) on shift at any time in the metropolitan area will be 
required to have more than one level of specialist competency and 26 per cent will be required to have more than two 
competencies.  Mr Wyeth stated that the number of specialist firefighters is likely to increase as further areas of specialisation 
are extended to other stations such as HR to Mandurah and stations in the northern corridor.  Mr Wyeth stated that as 
firefighters can be required to relieve outside of their district, greater amounts of specialisation may also be required. 

161 Mr Wyeth prepared tables in support of his claims and he stated that the following table summarises the specialisation that will 
be required given FESA’s relief matrix: 

Relief District Regular Crew 
(Firefighters) 

Number of FF with one or 
more specialist qualifications 

Number of FF with two or 
more specialist qualifications 

Perth 23 20 14 

Belmont 16 8  

Midland 8 5  

Duncraig 16 13 8 

Maddington 13   

Murdoch 19 (maybe 20) 19 (maybe 20) 8 (maybe 9) 

Rockingham 11   

Butler 11 7  

TOTAL 117 (maybe 118) 72 (maybe 73) 30 

(Exhibit A9 page 13) 
Mr Len Hull 

162 Mr Hull gave evidence in support of the union’s claim for an AFAA and he detailed the history of the first aid training of WA 
firefighters prior to and post the early 1990’s. 

163 Mr Hull stated that in the last ten years he has seen a considerable improvement of first aid skills of firefighters and he 
maintains that this improvement is well above the skills involved in Senior First Aid and what was expected of a firefighter ten 
years ago. 

164 Mr Hull stated that since the implementation of regular first aid training through to the present competency of ‘Manage Injuries 
at an Emergency Incident’ he has observed that firefighters’ skills have progressed from a level below what is expected of 
Senior First Aid to a level of competency expected of an emergency service.  Mr Hull stated that some of these competencies 
and underpinning knowledge that firefighters now have that they did not have before include: 

• Patient Ethical and Legal requirements; 

• Anatomy and Physiology; 

• Patient Assessments; 

• Working with Ambulance Crews; 

• Removal and Operation of Ambulance Stretchers; 

• Application of Extrication Collars; 

• Suction Tubes/yankier; 

• Casualty Handling Devices; 

• Automatic External Defibrillation. 
165 Mr Hull stated that it is not uncommon for fire crews to arrive at a vehicle accident before ambulance crews and he stated that 

before the recent upskilling of firefighters in first aid, crews did not do much more than reassure the patient that an ambulance 
was on the way.  Mr Hull stated that he was aware of instances in the last ten years where fire appliances have been dispatched 
at the request of the ambulance service to attend an incident and assist paramedics until a second ambulance arrives.  Mr Hull 
estimated that where fire appliances are dispatched before ambulances, more often than not the fire appliance arrives first and 
where AFA is required firefighters will be required to perform AFA duties in the absence of paramedics and Mr Hull stated 
that sometimes firefighters deal solely with medical emergencies. 

166 Mr Hull stated that in recent years he has seen firefighters confidently deal with multiple casualties whilst waiting for 
ambulance crews, ambulance crews having the confidence to allow firefighters to administer analgesics, firefighters being left 
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to treat a number of injured people (including severe head injuries) whilst the only ambulance at the scene left with one patient 
and he stated that in a recent USAR exercise firefighters packaged and removed all the casualties. 

167 Mr Hull gave evidence that the ability of firefighters to use spinal equipment has also increased over time. 
168 Mr Hull disagreed with FESA’s assertion that firefighters are not being trained in defibrillation techniques as the St John first 

aid refresher course that all firefighters are required to do, which has been in place for at least four years, includes training in 
using automatic defibrillators. 

169 Mr Hull stated that since 1995 substantial first aid kits were placed on appliances including collars for spinal injuries and he 
stated that the level of first aid training of firefighters prior to this date was basic.  Mr Hull stated that after 1996 there was not 
only maintenance training in first aid but training in additional areas. 
Mr Jan Szczygiel 

170 Mr Szczygiel gave evidence in support of the union’s claim for an AFAA.  Mr Szczygiel stated that all recruit firefighters are 
required to complete the following units: 

• PUA EME 001A – Provide Emergency Care (by achieving Senior First Aid) 

• PUA EME 002B – Manage Injuries at Emergency Incident 

• PUA EME 003a – Administer Oxygen in an Emergency Situation 
Mr Szczygiel stated that from 2006 all firefighters employed at MPHR stations will be required to be trained at the following 
level: 

• PUA EME 001A – Provide Emergency Care (by achieving Senior First Aid) 

• PUA EME 002a – Manage Injuries at Emergency Incident 

• PUA EME 003a – Administer Oxygen in an Emergency Situation 
171 Mr Szczygiel stated that all FESA recruit firefighters are now required to complete both PUA EME 001A – Provide 

Emergency Care (by achieving Senior First Aid) and the higher level PUA EME 002B – Manage Injuries at an Emergency 
Incident and Mr Szczygiel stated that since 2006 the higher level of first aid is now a competency required of all new 
firefighters.  Mr Szczygiel stated that all new firefighters will be trained in PUA EME 002B – Manage Injuries at an 
Emergency Incident and he gave evidence that a firefighter trained to this level does not have the same paramedic training as 
an ambulance officer might receive, however the course incorporates skills for persons who deal with injured people at 
emergency incidents.  Mr Szczygiel stated that the initial training for AFA lasts approximately two days and is reinforced 
throughout the remainder of the recruit school.  Mr Szczygiel stated that Mr Stevens advised the union in August 2006 that all 
current firefighters will also receive training to this level of competency (see Exhibit A11, Attachment 1). 

172 Mr Szczygiel stated that after completing PUA EME 002B, a firefighter would be expected to perform the following: 

• Assess the scene; 

• Assess the casualty; 

• Implement emergency management procedures and evaluate; 

• Move the casualty and continually assess; 

• Complete documentation; 

• Use equipment including oxygen equipment (for example oxyviva), stiff neck collars and patient transfer boards. 
173 Mr Szczygiel stated that all firefighters who are currently employed will be trained for the first time this year in PUA 

EME 003a – Administer Oxygen in an Emergency Situation. 
174 Mr Szczygiel stated that AFA is an essential component of firefighting skills. 
175 Mr Szczygiel stated that the higher level first aid competency is a prerequisite for a number of other higher competencies, 

including PUA FIR 302A - Suppress Urban Fire and PUA SAR 002A - Undertake Road Accident Rescue, which is in turn a 
prerequisite for PUA SAR 003A - Technical Rescue (FESA Heavy Rescue). 

176 Mr Szczygiel stated that compared to a firefighter who held only a Senior First Aid certificate, a FESA firefighter in 2006 is 
required to exercise skills approaching those of a first responder with significantly higher level skills than Senior First Aid. 

177 Mr Szczygiel stated that whilst there are distinctions between the first responder role of the MFESB in Victoria and the role of 
firefighters in WA (the former provides a ‘first dispatch’ emergency response to medical emergencies whereas firefighters in 
WA do not) he believed that the role of ‘first responding’ firefighters in each state at fire and rescue incidents appears 
substantially the same.  Mr Szczygiel stated that there are only slight differences in the competencies they are trained to 
perform and the only difference in training appears to him to be mainly in the amount of time made available for the training to 
occur as firefighters in Victoria were given more time to consolidate the skills learned.  Additionally, Victorian firefighters are 
trained in aspects of the Victorian pre-hospital system. 

178 Mr Szczygiel stated that he does not consider that firefighters in Victoria perform a ‘limited paramedic’ role and that 
firefighters in WA do not provide such a response.  Mr Szczygiel stated that he believes that the role of firefighters in Victoria 
does not equate to that of a paramedic as paramedics undergo years of training but he stated that their skills are closer than 
firefighters in Australia have ever been and that WA firefighters are only slightly behind. 

179 Mr Szczygiel stated that because of the medical response role of Victorian firefighters they will use their skills in a wider 
variety of scenarios than WA firefighters but he maintains that a Victorian firefighter’s first aid skills are basically the same as 
WA firefighters and he claims that the skills and equipment utilised by the Victorian firefighters (including defibrillators) are 
only slightly above those of firefighters in WA. 
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180 Mr Szczygiel stated that he believes that defibrillators are not carried on all appliances in WA due to financial constraints. 
181 Mr Szczygiel maintained that much of the Senior First Aid training was theoretical which contrasts with training under 

managing injuries. 
Mr Les Holden 

182 Mr Holden gave evidence in support of the union’s claim for a CSO allowance.  Mr Holden stated that major changes have 
taken place in the roles and responsibilities of the Supervisor Communications Centre and CSOs since commencing shift 
reliefs in the CC in December 2000.  Mr Holden stated that these changes range from the computer systems used to track and 
record appliance movements to the mobilising of resources from the Bush Fire Service and SES on a state wide basis. 

183 Mr Holden maintains that since 2000 mobilising duties have increased and that an additional radio channel was added to a 
CSO’s duties, without additional staffing or remuneration.  Mr Holden stated that CSOs are required to undertake additional 
duties due to an upgraded BOMS system, the way in which DBAs are handled, changes to the paging system, the introduction 
of SES call taking in 2001, the introduction of Vehicle Status Units in 1994/1995 and Mobile Data Terminals in 2004/2005. 

184 Mr Holden stated that when the new 6IP country radio network was introduced statewide each local government authority had 
a different procedure for turning out crews and he stated that CSOs would have to tailor their call outs accordingly.  Mr Holden 
stated that it is unlikely that the CC supervisor would have time available to assist CSOs due to his/her own heavy workload. 

185 Under cross-examination Mr Holden stated that his experience in the CC covered four months in the summers of 2000 to 2002. 
Ms Julie Duxbury 

186 Ms Duxbury gave evidence in support of the union’s claim for a CSO allowance.  Ms Duxbury gave evidence about the impact 
of the introduction of 000/BOMS, DBAs, radio 6IP, SES call taking, the paging facility, mobilising and Vehicle Status 
Units/Mobile Data Terminals has had on the workload of CSOs and the stress this has caused to CSOs.  Ms Duxbury stated 
that apart from enterprise bargaining agreement increases CSOs have not received any additional remuneration in return for 
undertaking these increased duties.  Ms Duxbury prepared a table of the recent staffing levels in the CC (see Exhibit A14, 
Attachment 1). 

187 Ms Duxbury stated that the proposed new Computer Aided Dispatch system should assist CSOs but this was difficult to assess 
given implementation problems to date.  Ms Duxbury stated that the introduction of Almos, a company external to FESA that 
assists with DBAs, involved different computer application and she stated that now this system was privatised there were fewer 
technicians on call to assist CSOs and customers.  Ms Duxbury stated that the monitoring of DBAs by the CC is currently 
being phased in and she stated that there are 500 DBAs in total. 
FESA’s Evidence 
Mr Russell Stevens 
ERA 

188 Mr Stevens confirmed that FESA employs firefighters with specialisation in areas such as USAR and CBR however, he stated 
that these specialist capabilities are confined to certain groups of employees and he stated that up to 50 firefighters will be 
trained in Cat 2 USAR. 

189 Mr Stevens stated that not all firefighters are now performing tasks which require them to possess higher level, specialist 
capabilities in all of the enhanced rescue as claimed by the union and Mr Stevens rejects the union’s claim that all firefighters 
have enhanced skills and other than having an overall awareness Mr Stevens sees a firefighter’s rescue skills as being within 
the level and scope of rescue competencies that a firefighter has traditionally been required to obtain, maintain and perform.  
Mr Stevens does not agree that all firefighters are increasingly being required to have and maintain ‘all round’ skills in 
enhanced rescue and other than having an overall awareness FESA’s maintenance program does not require all firefighters to 
undertake specialist or enhanced rescue. 

190 Mr Stevens was a member of FESA’s negotiating committee for the 2004 Agreement and he stated that the allowance paid to 
firefighters for undertaking USAR and CBR training in the 2004 Agreement was in recognition for firefighter’s developing 
skills and responsibilities associated with these activities. 
HR 

191 Mr Stevens stated that approximately 320 firefighters have been trained to undertake HR and he maintained that the 
technology, skills and responsibilities in respect of road accident rescue have not changed materially over the last ten years. 

192 Mr Stevens stated that after 2003 an additional four HR vehicles were introduced by FESA and Mr Stevens does not believe 
that this HR capability will be extended to all firefighters. 
CSR 

193 Mr Stevens confirmed that firefighters at designated CSR stations and SET support stations are required to be trained in CSR.  
Mr Stevens stated that sixteen of the 22 metropolitan fire stations operate without a CSR capability and that the firefighters 
working at those stations are not required to be trained to undertake CSR.  Mr Stevens stated that CSR training is a pre-
requisite for LR/VR and he stated that this competency will be established at Perth station.  Mr Stevens stated that he did not 
see the requirement of this competency spreading to all firefighters during the life of the proposed agreement. 
CBR 

194 Mr Stevens stated that firefighters who do not work at the two specialist CBR stations only receive basic CBR awareness 
training.  Mr Stevens maintained that existing Breathing Apparatus and Hazmat processes, which all firefighters are trained in, 
allows firefighters to safely respond to a CBR incident should one ever occur in WA.  Mr Stevens stated that firefighters have 
always had skills and responsibilities in CBR as part of the Hazmat response function and Mr Stevens stated that it is not 
envisaged that any further specialist CBR training will be required and conducted during the life of the proposed agreement to 
upgrade firefighters’ skills to that of specialist CBR. 
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195 Mr Stevens stated that FESA is currently unaware of what effect the Emergency Management Act 2005 will have on 
firefighters’ responsibilities. 
TR AND LR/VR 

196 Mr Stevens stated that FESA’s TR capability is very limited and that there is not a great need for this rescue capacity and 
Mr Stevens stated that it is something only selected people have gained qualifications in and FESA is yet to determine its 
future capability in this area.  Mr Stevens stated that FESA’s LR capability is similarly limited with a capability being 
progressively established at Perth fire station. 
RELIEVING SYSTEM 

197 Mr Stevens maintains that FESA’s system of dispersed relieving that is to be implemented in the near future will make little 
difference to the number of firefighters required to be trained in the specialist areas of enhanced rescue.  Mr Stevens maintains 
that with the dispersed relieving system there will ultimately be eight relieving ‘hubs’ made up of Perth fire station and seven 
others which will service the metropolitan area.  Mr Stevens maintains that as the relieving hub will generally be providing 
relief firefighters to a much smaller number of prescribed stations it will be possible to align the training of the relieving 
firefighters to match any enhanced capability that a specialist station within the hub might possess. 
AFA 

198 Mr Stevens stated that Victorian firefighters who are designated to undertake EMR are at times performing a role which is well 
in excess of the skills currently performed by WA career firefighters or the skills which it is anticipated they will be required to 
perform during the life of the proposed agreement and Mr Stevens maintains that Victorian firefighters are qualified to provide 
medical assistance above that which WA firefighters do, Victorian firefighters are trained to a higher level than WA 
firefighters and they carry more medical equipment than WA firefighters.  Mr Stevens stated that WA firefighters are trained to 
sustain life prior to the arrival of more qualified medical assistance and that primarily WA firefighters are trained to administer 
first aid to their colleagues but if they are the first to arrive at the scene of an accident they will do all they can to assist those 
who are injured until the paramedics arrive and take over. 

199 Under cross-examination Mr Stevens stated that additional resources have been allocated by FESA for equipment and the 
training of firefighters in the past 3 to 4 years and Mr Stevens stated that FESA’s specialist rescue response is better than it was 
a few years ago.  Mr Stevens stated that whilst he is not directly involved in the day to day activities of firefighters he is aware 
of the risks faced by firefighters.  Mr Stevens stated that the basic functions undertaken by firefighters with respect to RCR 
remain the same but he conceded that there have been changes in processes and techniques, for example patient extrication.  
Mr Stevens conceded that when firefighters deal with a CBR incident this could involve new equipment, new processes and a 
different approach which impact on the nature of the response to an emergency incident however he stated that FESA has 
addressed this by having specialist firefighters trained to deal with CBR. 
Mr Paul Critchison 

200 Mr Critchison researched the history of awards covering firefighters in WA, the provision of allowances and entitlements that 
have been provided historically and where major changes have occurred.  Mr Critchison also prepared summaries of relevant 
allowances paid to firefighters in other states and territories of Australia (see Exhibit R8, Appendix 3A and 3B). 
Mr Howard Fiedler 
ERA 

201 Mr Fiedler stated that FESA, along with other fire services, has developed various specialist rescue capabilities over the past 
few years and that FESA trains specialists in these capabilities.  Mr Fiedler disputes, however, that all firefighters have been 
trained in or are expected to perform specialist duties. 

202 Mr Fiedler stated that FESA has decided that only a proportion of firefighters will hold specialist skills and capabilities and 
that firefighters with these specialist skills are located at stations which are designated to deliver that capability.  Mr Fiedler 
stated that this decision was based upon the likelihood and consequence of an event occurring in WA and the time and cost 
involved in training firefighters to the necessary specialist level in each capability, as well as the cost of maintaining these 
specialist skills. 
USAR 

203 Mr Fiedler confirmed that all firefighters are trained in basic or Cat 1 USAR and as a result all firefighters are equipped to 
attend a USAR incident and provide immediate assistance to people on the surface of a collapsed building or similar structure.  
Firefighters may remove survivors from the surface of collapsed structures and firefighters with Cat 1 USAR training also 
mark out areas under which they believe survivors may be trapped but they do not attempt to reach those trapped survivors as 
this is undertaken by Cat 2 USAR technicians.  Mr Fiedler stated that currently FESA has 35 employees trained to Cat 2 level 
in USAR and that this number will increase to between 45 and 50 within the next two years.  Mr Fiedler confirmed that the 
Cat 3 USAR course is under development. 

204 Mr Fiedler disputes the union’s assertion that USAR techniques have been used on many occasions. 
205 Mr Fiedler stated that presently only Malaga fire station has been designated as requiring a POD delivery crew and he 

maintains that the PODs which Malaga are responsible for are specially designed for responding to CBR incidents.  Mr Fiedler 
stated that in the future FESA intends to have a POD delivery crew for USAR based at Canning Vale fire station and he 
maintains that this capability will only be required at Malaga and Canning Vale. 
HR 

206 Mr Fiedler stated that HR equipment is used when standard rescue equipment will not suffice and he stated that much of the 
HR equipment is basically the same as standard rescue equipment on a larger scale and/or with a greater capacity.  Mr Fiedler 
did concede however, that some HR equipment is specific to particular roles. 
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207 Mr Fiedler stated that appliances at each of the MPHR stations are equipped with HR equipment and Mr Fiedler stated that 
firefighters who work at the four MPHR stations are required to be trained in HR which is aligned to the national competency 
PUA SAR 003 – Undertake Technical Rescue.  Mr Fiedler disputes the union’s claim that HR training will be undertaken by 
all firefighters and he stated that HR is only undertaken by firefighters who are trained as specialists in HR and Mr Fiedler 
maintains that only firefighters trained in specialist skills such as USAR, CSR and HR undertake a skills maintenance training 
program. 

208 Mr Fiedler stated that during the life of the proposed agreement FESA’s HR capability will not extend beyond the currently 
designated metropolitan and country fire stations and he stated that this is necessary to minimise the number of firefighters that 
need to be trained in order to keep maintenance training requirements manageable. 
LR/VR 

209 Mr Fiedler did not know the exact number of firefighters trained in VR but he stated that he would be surprised if over 
250 firefighters are qualified in this area.  Mr Fiedler stated that he understands that the number of firefighters with the VR 
competency may be increased during the life of the proposed agreement but this will be confined to a specialised group of 
firefighters based at Perth station.  Mr Fiedler stated that FESA is not reintroducing VR training to all firefighters and he stated 
that training in VR is to be introduced to Perth station along with a few additional firefighters at other stations and he stated 
that this training will not flow through to all firefighters. 
CSR 

210 Mr Fiedler confirmed that all firefighters are aware of basic CSR which he maintains is not called Cat 1 CSR training. 
211 Mr Fiedler confirmed that advanced CSR training is completed once a firefighter attains competency in both PUA SAR 005A 

– Undertake Confined Space Rescue and PUA FIR 307A – Atmospheric Monitoring.  Mr Fiedler stated that according to 
FESA’s Training Centre records 148 firefighters have completed both competencies and are therefore qualified in advanced 
CSR.  Mr Fiedler stated that it is not anticipated that the requirement to be trained in specialised/advanced CSR will be 
extended beyond the current group of specialists during the life of the proposed agreement.  Mr Fiedler stated that firefighters 
at CSR designated stations will be required to perform appropriate skills maintenance. 

212 Mr Fiedler stated that the basic training for CSR comprises of a DVD and awareness program and he stated that this does not 
equate to a recognised competency and this basic training simply conveys the existence of the specialised CBR group and its 
capabilities. 

213 Mr Fiedler disputes Mr Lieftink’s estimate that over 450 employees have completed Cat 2 CSR training as the Training Centre 
records provided to him show that as at 23 November 2006 151 firefighters had completed the two units of competency which 
constitute advanced CSR training (PUA SAR 005A and PUA FIR 307A). 
TR 

214 Mr Fiedler stated that Training Centre records show that only two firefighters are qualified in PUA SAR 006A – Undertake 
Trench Rescue and he stated that the union’s assertion that over one third of the workforce is qualified in TR is incorrect.  
Mr Fiedler stated that a number of firefighters may have previously been trained in TR when the role was assigned to the HR 
tender that was stationed in Perth but competencies in this discipline may have lapsed by now.  Mr Fiedler stated that as TR 
incidents are very rare it is not anticipated that the requirement to be trained in TR will be extended beyond a limited group of 
firefighters during the life of the proposed agreement. 

215 Mr Fiedler stated that if a Cat 1 TR workshop was introduced during the life of the proposed agreement this would be 
awareness raising as to the existence and functions of FESA’s specialist TR capability. 
RCR 

216 Mr Fiedler stated that there is no doubt that RCR skills, equipment and procedures have evolved since 1994 as FESA has had 
to keep up with progress being made by car manufacturers over the same period and he stated that as cars are advancing so too 
are firefighters RCR skills.  Mr Fiedler stated that even though firefighters have received updated training in this area as 
equipment and procedures have evolved the core RCR duties of firefighters have not changed significantly since 1994. 
CBR 

217 Mr Fiedler confirmed that since the introduction of FESA’s CBR capability in 2003 all firefighters have been trained in a basic 
knowledge of CBR.  Mr Fiedler stated that basic CBR training comprises knowledge of likely CBR agents and dissemination 
devices, instruction on the prepared “Westplan” for CBR, signs to indicate that an incident may involve CBR substances or be 
a deliberate act and the equipment that is now available in the state to detect and counter CBR incidents.  Mr Fiedler stated that 
firefighters at designated CBR stations have received specialist training which equips firefighters with a thorough knowledge 
of and ability to use all the detection equipment, PPE and state plans carried on the SETs.  Mr Fiedler stated that according to 
Training Centre records about 100 firefighters have received specialist CBR training and he stated that during the life of the 
proposed agreement it is not anticipated that the requirement to be trained in specialist CBR will be extended beyond the 
current group of firefighters. 

218 Mr Fiedler stated that CBR skills are very similar to those which firefighters already possess because of the training firefighters 
receive in responding to Hazmat.  Mr Fiedler maintains that basic training in CBR is by way of a workshop intended to raise 
awareness as to the features of a CBR incident and the function of FESA’a specialist CBR team and he confirmed that CBR 
skills have been practiced at various exercises. 
AFA 

219 Mr Fiedler stated that unlike Victorian firefighters, WA firefighters are not part of the medical response service as first 
responders as this task belongs to the ambulance service in WA.  Mr Fiedler stated that WA firefighters undertake a rescue if 
required and do what can be done for a patient within the limits of their training until the St John Ambulance Service arrives to 
take over medical care of the patient. 
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220 Mr Fiedler stated that casualty transfer boards and blocks are only found on MPHR appliances and they are not available 
generally nor are firefighters trained in their use unless they are at one of those specialist MPHR stations. 

221 Mr Fiedler stated that most of the training programs developed by Mr Lieftink were approved by him in his role as Special 
Risk Manager. 

222 Mr Fiedler stated that the Training Centre records on courses completed by firefighters may be slightly less than the actual 
amount. 

223 Mr Fiedler detailed the expectations of a firefighter that does not have a specialist capability as follows: 
“Well, we’ve got an obligation to make sure that our people are trained and they recognise situations.  I think also there’s 
an obligation there.  One of the first things that we try and instil in our firefighters is that you don’t - - you don’t put your 
own life at risk.  There’s no use having the rescuers being injured or killed as well.  So what we’re trying to do is get an 
awareness to firefighters so they recognise situations, and if they haven’t got the tools and skills to actually do something 
about that incident then they call in these specialist groups.” 

(Transcript page 319) 
224 Under cross-examination Mr Fiedler confirmed that FESA has made a deliberate decision to review processes and procedures 

and implement training and skill enhancement of firefighters to approach rescues in a more sophisticated manner.  Mr Fiedler 
stated that non-specialist firefighters are aware of the hazards and risks associated with a rescue and provide practical support 
at an incident.  Mr Fiedler stated that Mr Lieftink is a highly skilled firefighter and that he and Mr Jones have a good 
understanding of the rescue model adopted by FESA.  Mr Fiedler stated that Cat 1 USAR training was different to the 
awareness training of the other ERA capabilities.  Mr Fiedler stated that this awareness training, which uses interactive DVDs 
and is completed under the supervision of a Station Officer, gives firefighters an awareness of the specialist capabilities and 
equipment as well as the initial assessments they are required to provide and firefighters are required to practice these skills to 
support the specialised rescue function. 

225 Mr Fiedler reiterated that as vehicle technology has improved, techniques and skills used by firefighters have altered 
accordingly.  Mr Fiedler stated that he had no reason to doubt Mr Lieftink’s evidence that Cat 1 USAR technicians have also 
had POD delivery training.  Mr Fiedler stated that he was aware that basic training for HR is referred to as Cat 1 training and 
he stated that this was a working title and Mr Fiedler then stated that the only officially recognised Cat 1 training was in 
USAR. 

226 Mr Fiedler stated that he understood that RCR refresher training for specialist levels would take place every six months and 
enhancement and validation every 12 months however he stated that this may have changed since he left this area.  Mr Fiedler 
conceded that his statement that RCR uses the same basic skills and principles notwithstanding updated equipment and 
procedures does not explain the extent of the skills now used by firefighters. 

227 Under re-examination Mr Fiedler stated that specialist training was introduced because previously firefighters did the best they 
could at an incident.  Mr Fiedler stated that the approval process for programmes that Mr Lieftink asked to be implemented 
depended on the size and consequence of the programme. 
Mr Craig Hynes 

228 Mr Hynes gave the following evidence in support of his claim that the union’s claim for the ERA and AFAA should be 
rejected. 
ERA 

229 Mr Hynes stated that he does not agree with the union’s assertion that enhanced rescue skills have increased significantly 
throughout the entire workforce in recent years.  Mr Hynes stated that from 1994 to the present day he did not believe that 
there has been a significant increase in the basic skill levels which firefighters are required to possess and he stated that in 
recent years there has been selective specialisation in various elements of FESA’s rescue capability.  Mr Hynes acknowledged 
that a firefighter’s core rescue skills have evolved over time but in his view they have not changed or increased so significantly 
as to be what the union is claiming as “enhanced” beyond the specialist group trained to Cat 2 level.  Mr Hynes stated that 
FESA has introduced various enhanced rescue capabilities to respond to changing circumstances and as a result of this, 
selected firefighters have become specialists in specific elements of FESA’s rescue capability. 
USAR 
Mr Hynes stated that FESA’s records indicate that 786 employees have been trained in USAR Cat 1 and he claimed that no 
more than 50 firefighters will be trained in Cat 2 during the life of the proposed agreement.  Mr Hynes stated that USAR Cat 1 
training includes a self-paced CD and a half day of practical work at FESA Training Centre’s rockpile, which is assessed.  
Mr Hynes rejects the union’s claim that USAR techniques have been used by firefighters on many occasions. 
HR 

230 Mr Hynes stated that FESA has aligned its existing HR training with the national competency PUA SAR 003 - Undertake 
Technical Rescue.  Mr Hynes stated that to achieve this competency a firefighter must complete MPHR – Phase 1, PUA 
SAR 002A – Undertake Road Crash Rescue and PUA EME 002B – Manage Injuries at Emergency Incident and that PUA 
EME 002B is a pre requisite for PUA SAR 002A. 

231 Mr Hynes stated that according to records held by FESA’s Training Centre 321 firefighters (37 per cent) are trained in MPHR 
– Phase 1, 47 have been trained in PUA SAR 002A – Undertake Road Crash Rescue and 53 are trained in PUA EME 002B – 
Manage Injuries at Emergency Incident.  Mr Hynes stated that FESA intends to train all employees at MPHR stations to PUA 
SAR 003A – Undertake Technical Rescue level and he claimed that only ten firefighters currently have completed all three 
competencies necessary to achieve this level but they have not yet been assessed.  Mr Hynes stated that FESA does not 
envisage that the requirement to be competent in HR will spread throughout the service during the life of the proposed 
agreement.  Mr Hynes disputes the existence of Cat 1 and Cat 2 HR training. 
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LR/VR 
232  Mr Hynes stated that the relevant national competency for this capability is PUA SAR 004A – Undertake Vertical Rescue.  

Mr Hynes disputes the union’s claim that over 250 employees are qualified in VR and he stated that currently 35 firefighters 
have been trained in FESA’s LR course.  Mr Hynes also stated that Training Centre records show that one firefighter is 
currently qualified to undertake VR in accordance with the national competency PUA SAR 004A.  Mr Hynes stated that FESA 
does not anticipate that this competency will be reintroduced to all firefighters during the life of the proposed agreement. 

233 Mr Hynes confirmed that firefighters who are trained in CSR have been trained in VR and he stated that at this point in time 
FESA had not made a decision to expand LR training. 
CSR 

234 Mr Hynes gave evidence that all firefighters are trained in Cat 1 CSR which is an awareness level program and he 
acknowledged that specialist CSR training is described as Cat 2 training.  Mr Hynes confirmed that firefighters who work at 
Murdoch, Osborne Park, Success and Joondalup stations are required to be trained to Cat 2 level in CSR.  Mr Hynes stated that 
according to FESA’s Training Centre records 148 firefighters have been trained in PUA SAR 005A – Undertake Confined 
Space Rescue and he stated that FESA does not intend to extend this competency to all firefighters. 
TR 

235 Mr Hynes stated that according to Training Centre records only two firefighters are qualified to PUA SAR 006A - Undertake 
Trench Rescue and he stated that FESA does not intend to extend this competency to all firefighters. 

236 Mr Hynes disagreed with Mr Lieftink’s estimate that a large proportion of firefighters are trained in TR and this training will 
be expanded in the next 12 to 24 months and Mr Hynes believed that the TR capability would remain with specialist roles such 
as USAR trained firefighters. 
RCR 

237 Mr Hynes stated that all firefighters are required to be trained to PUA SAR 002A - Undertake Road Crash Rescue  and 
Mr Hynes disputes the union’s claim that since 1994 firefighters have been required to develop competencies over and above 
those prescribed in PUA SAR 002A.  Mr Hynes maintains that the core skills to perform RCR remain the same and the skills 
used by firefighters in this area are not enhanced skills. 
CBR 

238 Mr Hynes stated that FESA’s CBR capability has been introduced and developed over the last few years and that all 
firefighters are trained in basic CBR through an awareness program.  Mr Hynes gave evidence that the principles that apply to 
Hazmat incidents can be applied to a CBR incident and he maintains that the procedures and equipment used are very similar if 
not exactly the same.  Mr Hynes disputes that Cat 1 CBR exists and he disagrees that the basic CBR awareness training 
currently undertaken by firefighters is above the level which has been compensated for in the 2004 Agreement. 

239 Mr Hynes stated that the requirement to be trained in specialist CBR is limited to those firefighters working at the two 
specialist stations, Osborne Park and Murdoch, which are supported by Malaga and Bassendean stations where MD may be 
required.  FESA estimates that 100 firefighters have been trained to a specialist standard in CBR and Mr Hynes stated that 
there is no intention to extend the requirement for all firefighters to be trained in specialist CBR skills during the life of the 
proposed agreement. 
AFA 

240 Mr Hynes disputes that there is a requirement on firefighters to perform AFA on victims of accidents is increasingly becoming 
an ordinary part of a firefighter’s duties.  Mr Hynes stated that it has always been and remains the case that firefighters are 
trained in first aid for the main purpose of ensuring that they can look after themselves and their fellow firefighters and assist 
casualties until specialist medical treatment arrives.  Mr Hynes stated that firefighters are not called out to attend medical 
emergencies and he stated that firefighters do not perform the role of paramedics but are trained to sustain life. 

241 Mr Hynes stated that the use of defibrillators is not part of the ‘Manage Injuries’ course undertaken by firefighters and he 
stated that defibrillators are not carried on any FESA appliances. 

242 Mr Hynes stated that it is not the case that all currently employed firefighters will be required to be trained in PUA EME 002A 
- Manage Injuries at Emergency Incident in 2006 and he claims that it is only recruit firefighters, recruit instructors and 
firefighters working at MPHR stations who are required to be trained in this competency.  Mr Hynes did state however, that 
this competency will be included as part of the core requirement for firefighters in the future. 

243 Mr Hynes maintains that designated Victorian firefighters are trained in first aid to a higher level than WA firefighters and 
perform functions similar to that of a limited paramedic function and Mr Hynes does not believe that the two to three days of 
first aid training that FESA firefighters receive as recruits can be equated to the extensive training both on and off the job 
which Victorian EMR first responders undertake prior to receiving their clinical certification.  Mr Hynes stated that the 
Victorian MFESB has designated EMR first responder appliances which are called out in conjunction with ambulances in the 
event of particular types of medical emergencies including cardiac arrests, drownings, suicides and drug overdoses.  Mr Hynes 
stated that FESA appliances will not be called out to attend at these types of medical emergencies. 

244 Mr Hynes stated that he did not agree with the union’s claims that the training in PUA EME 002B - Manage Injuries at an 
Emergency Incident that will be extended to all career firefighters represents a significant change in the skills or 
responsibilities expected of firefighters when attending incidents. 

245 Under cross-examination Mr Hynes stated that he was not involved in the development or delivery of training since 2003 and 
Mr Hynes stated that his statements about the areas of training firefighters have was based on Training Centre records and 
estimates when no nationally recognised units of competency exist.  Mr Hynes then stated that he would be surprised if the 
Training Centre did not keep records of firefighters who have completed Cat 2 CBR.  Mr Hynes gave evidence that since 2000 
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FESA has been upgrading its training records using past and new records and he stated that some records may have been lost 
during this process.  Mr Hynes stated that some firefighters will receive specialist training in VR and that not all firefighters 
will receive specialist training in this area.  Mr Hynes confirmed that firefighters not trained in specialist VR will be trained in 
basic level skills in this rescue and Mr Hynes stated that VR was not a stand alone specialist area and that FESA had not 
determined its future capability in this area and Mr Hynes then stated that Cat 1 training to all firefighters and Cat 2 training to 
specialists in this area would be consistent with FESA’s current model of training.  Mr Hynes stated that firefighters in both 
Victoria and WA provide an initial medical response if they are first at the scene of an accident and he stated that in both WA 
and Victoria paramedics take over when they arrive at the scene. 
Mr Kevin Cuneo 

246 Mr Cuneo gave evidence about FESA’s CBR capability.  Mr Cuneo stated that following the introduction of FESA’s CBR 
capability in 2003 all firefighters were given basic training in CBR which built upon the pre existing knowledge and skills that 
firefighters possessed via the Hazmat training they had already received.  Mr Cuneo stated that basic CBR training also focuses 
on developing an awareness of the cause of a CBR incident. 

247 Mr Cuneo confirmed that most if not all firefighters stationed at Osborne Park and Murdoch stations have received specialist 
CBR training and he stated that this training is at a higher level than the basic CBR training that all firefighters are required to 
undergo.  Mr Cuneo also stated that crews at Malaga and Bassendean stations have been trained in MD techniques. 

248 Mr Cuneo disputes the existence of Cat 1 CBR training and claims that all firefighters are given what is called “Basic 
Awareness Training” in CBR. 
ERA 

249 Mr Cuneo stated that FESA’s rescue functions have evolved and in some instances been given new labels or titles however 
they remain substantially the same as they have been for many years. 

250 Mr Cuneo stated that there are currently 40 specialists trained in USAR. 
251 Mr Cuneo stated that PODs are not new as FESA has had CBR/Hazmat SETs for some years and he stated that just like a 

POD, a SET can be described as a state of the art “tool box” for use by a specialist response team. 
252 Mr Cuneo maintained that appliances carrying special airbags, special jacks and reciprocating saws were in place when he 

commenced as a firefighter in 1973 and they were in place when the new rescue tenders were introduced in about 1975 and 
Mr Cuneo rejects the union’s assertion that FESA intends to enhance the level of skill in HR and he maintains that the current 
specialist HR capability is sufficient to meet the needs of the community. 

253 Mr Cuneo stated that firefighters have always performed rescues in confined spaces and have been adequately trained to do so 
for many years and he maintained that even though the rescue function may not have been aligned to a national competency 
standard until a year and a half ago this capability has been around for a long time. 

254 Mr Cuneo disagreed with Mr Jones’ claim that more CBR Cat 2 firefighters will need to be trained and he maintained that 
FESA’s current capability is adequate.  Mr Cuneo stated that even though a CBR incident is complex to manage the procedures 
and equipment used by firefighters are the same as a Hazmat responses.  Under cross-examination Mr Cuneo conceded that 
there are different operating procedures for a CBR and a Hazmat incident, firefighters now use an upgraded chemical splash 
suit, and there are specific respirators for a CBR incident.  Mr Cuneo was unaware that 16 hours of training was required by 
firefighters to deliver a POD. 

255 Under re-examination Mr Cuneo stated that in 2003 new CBR equipment was purchased using Federal Government funding 
and he stated that this equipment included: 

“---There was specialist detection equipment, monitoring equipment, respirators, power operated respirators, there was 
gas suits, there was some Tiveck? Barrier Man F, radiation equipment, a whole range of equipment that was provided to 
us by other agencies, such as body bags for - - for the Health Department.  That's about sort of in general terms.  I can't 
remember exactly what we got.” 

(Transcript page 391) 
256 Mr Cuneo stated that training was required to use the new detection equipment however this was not provided to all 

firefighters only those at the two specialist CRB stations.  Mr Cuneo claimed that he was unaware that FESA had agreed to 
refresher training every six months and assessment every 12 months for all competencies at Cat 1 level and he maintained that 
he would have been aware of this given his role as Rescue Manager up to July 2005 and as a result of his current position with 
FESA. 
Mr Franco Pasquale 

257 Mr Pasquale gave evidence about the cost of the union’s claim and FESA’s counter proposal, the impact on the ESL and how 
the ESL is quantified and how FESA is funded. 

258 Mr Pasquale understands the estimated cost of the union’s claim over the 2005/2006 to 2007/2008 financial years is $13.448 
million which are the financial years that the proposed agreement will operate over and he understands that the estimated cost 
of FESA’s counter proposals for the same period is $2.628 million.  Mr Pasquale stated that these costs are in addition to the 
8.5 per cent wage increase to firefighters already agreed to by FESA ($9.682 million over this period). 

259 Mr Pasquale stated that as a general rule a $1 million increase in the ESL budget results in a $1 increase in the annual average 
metropolitan residential ESL charge. 

260 Mr Pasquale made the following comments about possible increases to the ESL if the union’s claim or FESA’s counter 
proposal is granted based on the estimated 2007/08 costs provided to him: 

• an estimated $6.060 million is required to fund the 2007/2008 impact of the already approved 8.5 per cent wage 
increase; 
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• in addition to the wage increase, an estimated $7.232 million would be required to fund the 2007/2008 impact of the 
union’s allowance claims; 

• in addition to the wage increase, an estimated $1.268 million would be required to fund the 2007/2008 impact of 
FESA’s counter proposal; and 

• an anticipated increase of $7.005 million has already been factored into FESA’s approved ESL forward estimates for 
2007/2008. 

261 On the basis of the above cost estimates Mr Pasquale stated that a further ESL budget adjustment of approximately $6.287 
million would be required to fund the union’s claims.  Mr Pasquale stated that this would result in an estimated increase of $6 
in the average metropolitan residential ESL charge for 2007/2008 and he maintained that this would translate to a total increase 
of approximately $13 in the average metropolitan residential ESL charge for 2007/2008 for the wage increases already granted 
and the unions allowance claims. 

262 Mr Pasquale stated that only a minor ESL budget adjustment would be required if FESA’s counter proposal was accepted and 
he stated that that the total cost impact of the wage increase already granted and FESA’s counter proposal would translate to a 
total increase of approximately $7 in the average metropolitan residential ESL charge for 2007/2008. 

263 Mr Pasquale stated that if the costs for 2005/2006 and 2006/2007 are not directly funded by Government out of Consolidated 
Revenue and the costs for the period 2005/2006 to 2007/2008 were to be ESL funded this would result in an increase of $23 in 
the average metropolitan ESL charge for 2007/08 if the union’s claim was awarded and approximately $12 increase if FESA’s 
counter proposal was awarded. 

264 Under cross-examination Mr Pasquale stated that the ESL funds emergency services in WA and that all of the money collected 
is provided to FESA.  Mr Pasquale stated that the ESL rate is: 

“…determined by the total sum of the budget that needs to be collected, then put through a number of parameters in terms 
of number of properties, their gross rental value, their location, et cetera, which then determines a rate …for instance, if 
you're in Perth, you multiply the rental value of your house by, at the moment, 0.146??---Correct.” 

(Transcript page 398) 
265 Mr Pasquale agreed with the assumption that as property prices rise so does a property’s gross rental value but Mr Pasquale 

stated that this is only one part of the equation when setting the ESL.  Mr Pasquale stated that the ESL changes on an annual 
basis to collect the amount of money required for FESA’s budget. 
Mr Gregory Pobar 

266 Mr Pobar gave evidence about FESA’s CC.  Mr Pobar stated that there have been some changes in the way in which CSOs 
have performed their duties in the period from the mid 1990’s to today but he believed that these changes are no different to 
those which any other employee has faced due to the evolution of their job and development of the organisation over the last 
decade and he maintained that these changes have not redefined the role CSOs perform within the CC.  Mr Pobar claimed that 
a recent review of the CSO’s job description form suggested only terminology and title changes and there were no changes to 
the responsibility or work of CSOs.  Mr Pobar also maintained the increased workload of CSOs claimed by the union’s 
witnesses have occurred over time and have been addressed through increased staffing and remuneration. 

267 Mr Pobar gave evidence that in recent years there have been changes in the scope of the work performed by CSOs and that 
there have also been changes in the systems used by CSOs, however he claimed that in the main these changes have arisen out 
of the natural evolution of both the CSO role and the technology which the CC relies upon to provide a service. 
000/BOMS 

268 Mr Pobar confirmed that in about the mid 1990’s FESA’s CC took on the responsibility for emergency calls for fire from 
anywhere in WA and he stated that it is intended that the new Computer Aided Dispatch System will make it easier and 
simpler for CSOs to undertake their roles.  Mr Pobar stated that it is expected that the system will be less complicated, more 
streamlined and of far greater assistance to CSOs than the computer system currently being used in the CC. 
DBA 

269 Mr Pobar stated that CSOs respond when notified of a DBA being activated by dispatching an appliance in the case of a fire 
call or by liaising with building management when a fault is reported.  Mr Pobar agreed with the union’s claim that when 
FESA engaged Almos to assist with DBAs this changed the way CSOs logged DBA fire and fault calls and Mr Pobar stated 
that the involvement of Almos has generally been considered as an improvement in the DBA alert system and has ultimately 
assisted CSOs. 

270 Mr Pobar estimates that the decision to take on responsibility for approximately 12 country DBAs has resulted in the CC 
fielding only a few additional calls each week. 
RADIO 6AR AND 6IP 

271 Mr Pobar confirmed that the CC’s two radio channels are split during very busy times to ensure that overriding traffic does not 
interfere with the respective broadcasts. 
STAFFING LEVELS 

272 Mr Pobar maintained that provision is made for four CSOs to be rostered on at one time during busy times and he stated that a 
supervisor always oversees and assists CSOs.  Mr Pobar maintained that whilst it was the practice to roster three CSOs during 
the quieter winter months he stated that during his time as Manager, Coordination he kept manning levels at four throughout 
the year for the purposes of orientation, ongoing training of new recruits and administration.  Mr Pobar believed that minimum 
manning levels for summer were raised to four CSOs in response to the introduction of Channel 25 (6IP). 

273 Mr Pobar stated that if four CSOs are working on any one shift and the radio systems are split then two CSOs may be required 
to monitor each of the systems.  Mr Pobar stated however that the remaining two CSOs are able to take the range of incoming 
calls and given that there is a priority system in place it is almost certain that they will at least be able to respond to the most 
urgent calls. 
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274 Mr Pobar stated that there were times when he witnessed CSOs being faced with more incoming calls than they could handle 
during instances of what is known as “call surge” or on days where activity was well beyond the normal business usually 
encountered.  Mr Pobar stated that in such instances when the CC is inundated with calls CSOs are sometimes unable to 
answer all of them within the performance measures that FESA aims for. 
SES CALL TAKING 

275 Mr Pobar confirmed that the CC takes SES calls and that SES call numbers tend to go up in the winter months when the 
number of storms is higher. 

276 Mr Pobar rejected the union’s claim that only two CSOs were in the CC in winter and he stated that the minimum manning 
level in the CC is three and that in 2006 four CSOs were rostered to work throughout the winter months. 
PAGING FACILITY 

277 Mr Pobar confirmed that the CC has always had the ability to page brigades, on-call employees or key personnel and he 
understood it used to be the case that this was done through a stand alone console.  Mr Pobar stated that now CSOs are able to 
page employees from their own console which is more convenient than the old system. 

278 Mr Pobar confirmed that CSOs now mobilise active metropolitan bush fire brigades using a Hutchinson Paging system rather 
than mobilising certain brigades by liaising with the relevant Local Government Authority.  Mr Pobar claimed that this had 
made it easier for CSOs when mobilising brigades as there is a single procedure which is applied across the board and he stated 
that mobilising by pager involved less work than liaising with Local Government Authorities.  Mr Pobar stated that when 
CSOs receive requests to do general paging they are directed to decline such requests. 
MOBILISING 

279 Mr Pobar stated that the current computer system does not cater for all the different call out scenarios CSOs face during the 
course of their duties but he maintains that the new Computer Aided Dispatch System which will be introduced in 2007 is 
intended to fix the majority of the problems faced by CSOs in this area. 

280 Mr Pobar confirmed that Ms Duxbury worked in the CC when he worked there which was between approximately September 
2005 and November 2006.  Mr Pobar stated that even though FESA decided to have four CSOs on shift in 2006 this did not 
always happen due to lack of staff being available and the number of CSOs on a shift was adjusted to reflect demand and 
absence of available staff.  Mr Pobar stated that ease of mobilisation of bushfire brigades depended on where the incident 
occurred. 

281 Under cross-examination Mr Pobar stated that the changes to the scope of work that he gave evidence about in the use of 
systems developed for metropolitan and country career services and some of the volunteer fire rescue services and the scope of 
the change was in mimicking that responsibility for bush fire brigades and more recently the SES.  Mr Pobar stated that 
changes to the workloads of CSOs which were not evolutionary included the completion of fire incident reports.  Mr Pobar had 
no reason to doubt Ms Duxbury’s evidence that when FESA took on statewide responsibility for 000 calls this involved 
significant changes to the work of CSOs and he also conceded that the introduction of 6IP resulted in a substantial change in 
the work done by CSOs.  Mr Pobar also did not dispute that when FESA took on the 24 hours, seven days per week 
responsibility for SES calls that CSOs had to learn new computer applications to deal with the changes in relation to SES calls.  
Mr Pobar reiterated that he understood that CSOs had been remunerated in the past for these changes. 
Ms Catherine Holmes 

282 Ms Holmes prepared costings of the union’s claim and FESA’s counter proposal and Ms Holmes  stated that these calculations 
give an indicative cost of the positions presented by both parties for the 2005/2006, 2006/2007 and 2007/2008 financial years. 

283 As at 13 November 2006 FESA had 946 full time equivalent employees to be covered by the proposed agreement to result 
from this application: 

• 919 full time equivalent in firefighting classifications; 
• 19 in CSO classifications; 
• 8 employees in the Community Safety Advisor and Fire Safety Assistant classification. 

284 Ms Holmes stated that it can be seen that the total estimated cost of the union’s claim is $13.292 million for 2007/2008 and the 
total estimated cost of FESA’s counter proposal is $7.328 million.  Ms Holmes stated that she has been advised by FESA 
Financial Services that the current forward estimates for 2007/2008 includes an adjustment of $7.005 million for anticipated 
wage increases. 
Mr Lindsay Cuneo 

285 Mr Cuneo gave evidence about FESA’s first aid training between 1990 and 1997 by witness statement and he was not cross-
examined. 
Submissions 
Union’s Submissions 

286 The union submits that when determining the terms of any order under s42G of the Act the Commission has a wide scope to 
have regard to any matter it considers relevant including s26 of the Act, as s42G gives the Commission a broad discretion.  The 
union argues that this broad discretion has been deliberately given to the Commission because when industrial parties negotiate 
an agreement they are free to take into account any matter which they consider relevant.  The union also argues that the 
Commission’s role is to effectively conclude the bargain between the parties and the proper question for the Commission to 
decide is whether the claim is one that on its merits could justifiably form part of a s41 agreement. 

287 The union argues that the Commission is not obliged to consider the Principles when determining this application as 
proceedings under s42G of the Act are designed to give effect to what would normally be a bargain between parties however 
the union submits that even if the Principles did apply to this application there was sufficient evidence before the Commission 
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to demonstrate that there has been widespread changes to the nature of work required of firefighters and CSOs and productivity 
sufficient to meet the work value tests set out in the Principles.  The union also submits that the Commission should have 
regard to any changes in the productivity of firefighters that are likely to occur during the life of the proposed agreement. 

288 The union argues that there has been recent significant productivity improvements in the work undertaken by firefighters in 
relation to enhanced rescue, first aid and the work performed by CSOs which ought to be recognised and the union maintains 
that it is appropriate therefore that its claim for additional remuneration be granted in the form being sought.  The union claims 
that as the arbitration of these allowances by the Commission arose out of a consent agreement it is therefore not permissible 
for FESA to suggest that the claim should have been pursued through a work value claim by way of an award variation and the 
union also relies on the 2004 Agreement between the parties which pays all firefighters for basic CBR and USAR 
familiarisation in the form of an across the board allowance.  The union urges that a similar approach should be applied to the 
other areas of rescue that form part of the ERA that the union is claiming and the union also highlighted that monies were paid 
to firefighters in Victoria for EMR training and skills acquisition as an allowance and this allowance has subsequently been 
rolled into a firefighter’s base rate of pay. 
ERA 

289 The union claims that WA firefighters currently have or will have during the life of the proposed agreement a range of 
enhanced rescue skills which justifies the payment of the ERA to all firefighters.  The union maintains that since the 1994 
work value decision all firefighters have either been given basic training and/or have gained or will gain skills in all of the 
seven specialist areas for the first time and in recent years firefighters have significantly increased the work and skills required 
in these areas.  The union calculates that about 70 per cent of firefighters have been trained to a specialist level in one or more 
of the seven specialist areas and claims that this level of specialisation is widespread across the workforce.  The union also 
argues that the significant enhancement of firefighters’ rescue skills has produced a quantum leap in the productivity provided 
by firefighters to FESA and the WA public and that this higher productivity in rescue capabilities (including an anti-terrorist 
capability) has resulted in a much improved and wider range of rescue capabilities. 
USAR 

290 The union maintains that FESA’s USAR capability has grown rapidly in recent years.  In 2003 FESA required all firefighters 
be competent in Cat 1 USAR and prior to this date no such competency or skills were taught in this area.  The union maintains 
that Cat 1 training is more than just awareness training about USAR as this training involves understanding hazards, 
understanding isolation and mitigation procedures, being able to perform a surface search of collapsed structures, knowledge 
of Cat 2 equipment and capabilities and being able to perform a surface rescue.  Additionally, all firefighters complete regular 
USAR skills maintenance programmes and from time to time must complete updated packages delivered through interactive 
DVDs which are conducted under the supervision of a Station Officer.  Approximately 50 firefighters are or will shortly be 
trained to USAR Cat 2 level and they must also undertake regular training and maintain the currency of their skills at this level.  
USAR Cat 3 level is a specific command based competency which will be rolled out across FESA once the competency is 
determined nationally and does not form part of this claim. 

291 The union argues that USAR now forms part of FESA’s core activities and the union claims that the FESA USAR taskforce 
has been utilised more often in WA than in any other state.  The union maintains that firefighters are constantly exposed to 
multi-agency exercises and operations and that these operations are on a significantly larger scale than previously undertaken, 
sometimes involving hundreds of firefighters at a time.  Even though USAR incidents are infrequent the union maintains that 
firefighters must have the relevant USAR skills and be regularly trained in order to meet the requirements involved in 
attending a USAR incident. 

292 POD containers have been specifically built to contain a state of the art “tool box” for the USAR Taskforce and are precision 
delivered by firefighters to the required destination and the union claims that approximately 90 firefighters have recently 
undertaken POD training relevant to USAR activities. 
HR 

293 The union maintains that HR work is regularly performed by firefighters and the union claims that prior to 2003 only crews 
allocated to the HR tender were trained in HR.  The union argues that since 2004 and with the introduction of a new public 
safety competency, the requirements of HR specialists have substantially increased and the union claims that during the life of 
the proposed agreement FESA will require all firefighters to undertake a Cat 1 HR workshop.  The union claims that the Cat 2 
HR course involves approximately 40 hours of training and approximately 60 hours of ongoing skills maintenance training for 
firefighters stationed at the eight HR stations and that all staff in these stations, including relievers, must now attain the Cat 2 
HR competency.  The union also claims that in the future, specialist HR technicians will receive additional training in Civil 
Aircraft Rescue and Military Aircraft Rescue. 

294 The union claims that although only those firefighters at designated specialist HR stations have been trained to Cat 2 HR level, 
employees in stations adjoining the HR stations have been trained in the use of HR equipment as firefighters at designated HR 
stations are sent to serious road accidents and as they are not always the first at the scene firefighters from the nearest station 
are dispatched first and may have to perform a RCR/HR until specialist firefighters arrive to assist. 

295 As an example of a new HR skill the union cited the current extrication of casualties whereby a vehicle would now be ‘cut out’ 
around the casualty, peeled away from the victim and the injured person would then be placed on a casualty board and 
removed, which is done to minimise any movement of the casualty’s spine, thereby enhancing the prospect of the casualty’s 
survival and thus providing a more effective rescue.  The union maintains that in the past ‘skull drag’ would have been used 
which involved firefighters reaching inside a crashed vehicle to grab a casualty, steady the casualty’s head and then ‘drag’ the 
casualty out. 
LR/VR 

296 The union maintains that FESA intends to reintroduce VR training during the life of the proposed agreement and the union 
argues that there is no reason to assume that LR/VR would not be dealt with under the same training model that FESA has 
adopted in the other rescue areas.  The union maintains that there is no dispute between the parties that VR Cat 2 specialists 
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will be trained and even though Mr Hynes maintained that no formal decision had been taken to provide Cat 1 VR training to 
all firefighters Mr Hynes conceded that unless the model currently being pursued by FESA was altered that it would logically 
follow that Cat 1 training for all firefighters will accompany VR Cat 2 specialist training. 

297 The union maintains that the Cat 2 VR course is extensive as it consists of approximately 130 hours of training and specialists 
must regularly train to maintain these skills and the union argues that this is an extremely complex and physically demanding 
competency and is by far the most complex and demanding of FESA’s training courses.  The union also claims that all 
firefighters at the eight designated CSR stations plus firefighters at Perth station will attain this specialist competency. 
CSR 

298 The union argues that CSR has seen the most dramatic increase in the level of competency within FESA.  The union maintains 
that prior to 2004 there was no recognised CSR training within FESA and that the only training in place with respect to this 
rescue area was limited training in rope systems using tripod frames at a few stations.  The union maintains that all firefighters 
have undertaken CSR Cat 1 training, which was carried out in 2005/2006 and that a significant number of firefighters now 
have the more advanced CSR Cat 2 skills. 

299 The union disputes FESA’s assessment that 151 firefighters have had CSR Cat 2 training as nine stations have CSR 
specialisation which equates to 290 plus employees (see evidence of Mr O’Day - Exhibit A6).  The union also argues that the 
Commission should take into account Mr Lieftink’s evidence about the inaccuracy of the Training Centre’s figures and the 
union also relies on the evidence of Mr Hynes and Mr Fiedler who conceded during cross-examination that the Training 
Centre’s current records could not be relied upon to accurately reflect competencies held by firefighters as competencies 
obtained under the former AFC system had not been ‘mapped across’ to the new system. 

300 The union maintains that CSR Cat 2 competent firefighters require extensive training, including in the area of VR and the 
union argues that it is envisaged that one more station in the eastern district will become a CSR station.  The union also claims 
that a minimum of 40 relievers will be required to be Cat 2 trained in this area thus increasing the number of firefighters 
trained in CSR Cat 2. 
TR 

301 The union concedes that historically no firefighters were trained in TR to the level of any recognised competency but the union 
maintains that since 1990 all firefighters have been trained in the theory of TR, for example, knowledge of collapse patterns 
and soil types.  The union claims that a Cat 1 TR workshop will be delivered to all firefighters during the life of the proposed 
agreement and argues that this training will correspond to the relevant national competency. 
RCR 

302 The union acknowledges that since 1989 RCR equipment has been on all appliances and that the 1994 work value decision 
altered the relativities of firefighting classifications and granted a wage increase due in part to RCR changes.  The union argues 
that since 1994 there has been new and significant developments in the skills required of firefighters to perform a successful 
RCR as a result of new technology creating additional hazards for firefighters, for example air bag technology, retract systems 
and the increasing use of alternative fuels in vehicles.  The union argues that increased knowledge and skill is also required by 
firefighters when conducting safe and expeditious extraction techniques of casualties given these changes in technology.  The 
union argues that the introduction of enhanced RCR (heavy rescue) appliances to eight stations in 2005 has dramatically 
increased the scope of work in this area and that since the deployment of the MPHR equipment firefighters at MPHR stations 
firefighters at adjacent stations have also received enhanced RCR training.  The union argues that new RCR equipment has 
also been introduced including speed blocks and casualty boards for patient removal which has required firefighters to 
undertake additional training and ongoing assessment. 

303 The union maintains that all recruits are now trained in the basic RCR course which corresponds to the relevant national 
competency standard and that these skills are different to the RCR skills held and exercised by firefighters in 1994. 
CBR 

304 The union argues that prior to the introduction of CBR training in 2003 the only training with any similarity to this area was 
Hazmat training which consisted of basic training on Hazmat equipment.  The union argues that Hazmat is distinguishable 
from CBR as a Hazmat incident involves dealing with hazardous materials like a chemical spill on a roadway and involves an 
accidental incident as opposed to a deliberate criminal or terrorist act designed to take life.  The union also argues that a CBR 
incident is a lot more complex than a Hazmat incident as it involves a more complex diagnosis (Hazmat incidents involve 
easily identifiable chemical agents whereas CBR agents are numerous and unlikely to be apparent) and CBR incidents involve 
interaction with a large number of other agencies.  The union also maintains that different SOPs apply to Hazmat incidents and 
CBR incidents. 

305 The union claims that since 2003 all firefighters have undertaken basic training in CBR consisting of awareness of the 
chemical, biological and radiological risks and material, the PPE required, MD procedures and understanding relevant SOPs in 
this area and the union maintains that PPE and procedures that were used to deal with hazardous materials have been replaced 
with CBR specific items.  The union claims that specific training and upskilling in this area involves approximately 40 hours of 
initial training plus ongoing training to maintain this competency. 

306 The union maintains that in 2004 and 2005 four specialist CBR stations were created, 26 firefighters at Malaga and 18 at 
Bassendean were trained to operate a MD system and POD training involving 16 hours has also taken place.  The union 
maintains that the range of skills involved in CBR is regularly maintained at stations and through regular drills and the union 
argues that WA firefighters are trained to higher levels in this area than in other services throughout Australia.  The union also 
argues that a CBR response involves considerable skill risk to firefighters in a setting not foreseeable as recently as 10 years 
ago. 
TRAINING LEVELS 

307 The union rejects FESA’s argument that Cat 1 training received by all firefighters in the seven rescue areas amounts only to an 
awareness of the existence of specialist skills and is therefore not worthy of compensation.  The union submits that the 
evidence of Mr Lieftink and Mr Fiedler in cross-examination supports the union’s claim that Cat 1 level training involves a 
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basic knowledge of the rescue area, including knowledge of potential hazards and a capacity to conduct risk assessments, 
instructions on how to act when confronted with such a rescue, the use of check lists to determine the correct procedures to be 
used, a capacity to mitigate hazards and a knowledge of and capacity to support rescue specialists whilst in operation, as well 
as putting into practice all of these skills.  The training provided by DVDs prepared for each rescue area is interactive and 
Cat 1 training requires the demonstration of skills acquired through an assessment and is conducted under the supervision of 
the Station Officer.  Mr Lieftink described these exercises as “workshops” and Mr Fiedler agreed they were an efficient way to 
deliver “tutorials”.  Mr O’Day also confirmed that Cat 1 level training allows an employee to correctly understand the risks and 
make a decision as to whether the work they are about to perform is safe compared to the way in which rescues were 
previously carried out. 

308 The union argues that Cat 1 training and the knowledge gained from this training allows for a rescue to be efficiently and 
safely performed with a lower likelihood of risk to the victim or to the firefighter compared with previous rescues undertaken 
in these areas and the union claims that this new rescue capability cannot be seen as anything other than a major gain for FESA 
and the community.  The union also relies on FESA paying 2.2 per cent in the 2004 Agreement for basic Cat 1 training in CBR 
and USAR. 

309 The union maintains that there was no dispute that a specialist competency (Cat 2) involves a far higher level of training, skills 
and competency than Cat 1 and the union argues that the extensive training of firefighters at both the Cat 1 and Cat 2 levels 
and the skills gained by them as a result of this training should result in all firefighters being paid an ERA. 

310 The Union argues that just over two thirds of firefighters on any one shift are required to hold specialist capabilities.  The 
union provided the following table, which it maintains was not challenged by FESA, detailing the union’s summary of the 
number of firefighters holding Cat 2 qualifications.  This table also confirms that of FESA’s 27 career stations, 15 are 
designated as being a specialist station: 

STATION SPECIALISATION(S) NORMAL 
CREWING 
LEVEL (PER 
SHIFT) 

NUMBER OF 
EMPLOYEES 
WITH AT 
LEAST ONE 
SPECIALIST 
QUAL. (PER 
SHIFT) 

NUMBER OF 
EMPLOYEES 
WITH AT 
LEAST TWO 
SPECIALIST 
QUALS. (PER 
SHIFT) 

Albany Heavy Rescue 
Confined Space Rescue 

1 FO 
3 FF 

4 4 

Armadale   1 FO 
3 FF 

  

Bassendean Chemical, Biological & 
Radiological Incident Response 
and Rescue. 
POD deployment for specialist 
areas 

1 FO 
3 FF 

4  

Belmont  2 FO 
5 FF 

  

Bunbury Heavy Rescue 
Confined Space Rescue 

1 FO 
3 FF 

4 4 

Butler  1 FO 
3 FF 

  

Canningvale (sic) POD Deployment 1 FO 
5 FF 

*  

Claremont  1 FO 
3 FF 

  

Daglish Heavy Rescue 2 FO 
6 FF 

8  

Duncraig  1 FO 
3 FF 

  

Fremantle Heavy Rescue 2 FO 
8 FF 

10  

Geraldton Heavy Rescue 
Confined Space Rescue 

1 FO 
3 FF 

4 4 

Hope Valley  1 FO 
3 FF 
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STATION SPECIALISATION(S) NORMAL 
CREWING 
LEVEL (PER 
SHIFT) 

NUMBER OF 
EMPLOYEES 
WITH AT 
LEAST ONE 
SPECIALIST 
QUAL. (PER 
SHIFT) 

NUMBER OF 
EMPLOYEES 
WITH AT 
LEAST TWO 
SPECIALIST 
QUALS. (PER 
SHIFT) 

Joondalup Confined Space Rescue 1 FO 
5 FF 

6  

Kalgoorlie Heavy Rescue 
Confined Space Rescue 

1 FF 
3 FF 

4 4 

Kensington  1 FO 
3 FF 

  

Maddington  1 FO 
3 FF 

  

Malaga Chemical, Biological & 
Radiological Incident Response 
and Rescue. 
POD deployment for specialist 
areas 

1 FO 
5 FF 

6 * 

Mandurah  1 FO 
3 FF 

  

Midland  1 FO 
3 FF 

  

Murdoch Chemical, Biological & 
Radiological Incident Response 
and Rescue. 
Confined Space Rescue 

2 FO 
6 FF 

8 8 

Osborne Park Chemical, Biological & 
Radiological Incident Response 
and Rescue. 
Confined Space Rescue 

2 FO 
6 FF 

8 8 

Perth Heavy Rescue 
Vertical Rescue 
USAR 
Trench Rescue 
Confined Space Rescue 

3 FO 
11 FF 
approx 20-25 
relievers 

34-39 
(depending on the 
number of 
relievers) 

34-39 
(depending on the 
number of 
relievers) 

Rockingham  1 FO 
3 FF 

  

Success Confined Space Rescue 1 FO 
3 FF 

4  

Wangara  1 FO 
3 FF 

  

Welshpool Heavy Rescue 2 FO 
6 FF 

8  

TOTAL  169-174 112-117 66-71 
(Exhibit A20 – closing submissions) 

311 The union relies on the following conclusions drawn by Mr Jolly from the above figures which the union claims were not 
challenged by FESA: 

“On shift at any one time, therefore, a minimum of 66% (112 out of 169) of firefighters will be required to be trained to 
specialist level in one of the enhanced rescue areas. 
When POD deployment at Canningvale is taken into account (POD deployment being an integral and recently introduced 
support capacity for Urban Search and Rescue teams, dealt with in more detail paragraph (sic) 36 of the Statement of 
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Mr Lieftink dated 16 November 2006), the figure is 70% (118 out of 169). 
The figures above are for one shift only.  When the percentage of enhanced rescue specialisation is applied to the whole 
workforce of 853 firefighters (this figure being obtained from Hynes 33), this amounts to approximately 596 firefighters 
being trained to at least one specialist level. 
This figure is a minimum and doesn’t take into account the fact that some employees will have specialist training over 
and above the minimum required for the station at which they are at any particular time.  Some employees may also be 
trained to a specialist level and be located other than at a specialist station. 
Given that just over two-thirds of the workforce on shift in Western Australia at any one time has a specialist enhanced 
rescue capacity, it is clear that there has been a general skill increase and change in the nature of work expected to be 
performed by firefighting employees in the Western Australia fire and rescue service.  It is not the case that the 
requirement to specialise has been confined to small groups of people.” 

(Exhibit A20 – closing submissions) 
312 With respect to the dispute between the parties about how many firefighters are or will be trained to specialist Cat 2 level 

during the life of the proposed agreement (FESA claimed 60 per cent and the union 70 per cent) the union argues that 
Mr Lieftink’s evidence in relation to this issue should be preferred to the evidence given by FESA’s witnesses as FESA relied 
on records from its Training Centre which were inaccurate.  The union argues that even using FESA’s figures and making no 
allowance for inaccuracies in its training records there are 640 to 656 ‘units’ of specialisation within a workforce of 853 people 
which on average, results in every firefighter having at least 0.75 to 0.77 ‘units’ of specialisation. 

313 The union claims that on the evidence of its witnesses every firefighter can be said to have on average 1.4 units of 
specialisation which the union maintains represents a very high level and density of enhanced rescue training and the union 
argues that even though some firefighters have three units of specialisation and some have none the requirement to be trained 
to a specialist level is widespread throughout FESA and is not confined to a few select specialists. 

314 In summary, the union claims that: 

• all firefighters have (or will have by the end of the proposed agreement) enhanced rescue capabilities by being trained 
to Cat 1 or basic level in CSR, CBR, HR, TR and USAR; 

• all firefighters have enhanced RCR skills; 

• all firefighters are likely to receive general training in LR/VR; 

• each firefighter currently has on average at least the equivalent (on the union’s witnesses’ figures) of 1.4 ‘units’ of 
specialisation in an enhanced rescue area; and 

• this level of training is spread throughout the workforce and not concentrated in a few select specialists, as at least 66 
to 70 per cent of the workforce will be required to be trained to specialist level in at least one area of enhanced rescue. 

315 The union submits that it is appropriate that the ERA be paid to all employees and not just those who have received specialised 
training for the following reasons: 

• The parties have previously agreed to the payment of an all purpose allowance in relation to rescue to be paid to all 
firefighters whether or not they possess particular qualifications. 

• All firefighters have or will have received Cat 1 (or equivalent) training in the various areas of rescue that form part 
of the union’s claim for an ERA which is an “across the board” enhancement of skills. 

• A large proportion of the workforce (70 per cent) has at least one specialised rescue skill. 

• The union has 100 per cent membership of the workforce and can properly be regarded as giving voice to the 
preference of the employees and significant weight should be given to the method of payment preferred by the 
employees, especially where that involves no disadvantage to the employer. 

• As 70 per cent of the workforce has a specialist qualification, and “non-specialist” firefighters from stations adjacent 
to specialist stations are required to work “side by side” with specialist firefighters on a regular basis, the union claims 
that there would be significant industrial disharmony if some employees were paid the allowance and others were not.  
Additionally an employee who has a specialist qualification may be moved to another station where that station is not 
designated as a specialist station in the area that the employee has specialist skills and this employee would not 
receive the allowance despite having undertaken specialist training and holding specialist skills.  Further disharmony 
could arise between stations and between firefighters if the allowance was not paid across the board and a direction to 
move stations by FESA which would result in a lower rate of pay which is both unfair to the trained specialist and not 
conducive to industrial harmony.  FESA’s capacity to move employees and to recruit employees to non-specialist 
stations will also be compromised if there is diversity of pay amongst the stations. 

• Putting aside Perth fire station, the evidence demonstrated that specialisations were distributed throughout most fire 
stations and there is a pattern of distribution of specialisation amongst fire stations, and therefore amongst staff. 

• With FESA’s approach, whether or not a firefighter receives the allowance will depend on which station the 
firefighter is at and FESA’s proposal to only pay a specialist allowance in respect of CBR and USAR gives no 
recognition to specialists in CSR, HR or any other areas.  There is no logical reason for drawing a distinction between 
specialisation in CBR and USAR and other areas of rescue. 

316 The union also relies on a history of the payment of “all purpose” allowances being paid in the past to employees across a 
variety of classifications. 

317 The union disputes FESA’s suggestion that the rescue skills covered by the ERA that the union is claiming is something that 
firefighters have always done because rescue is not a new function.  The union argues that the nature and level of 
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sophistication now expected of firefighters is so vastly different to before that the current rescue functions can properly be 
described as new.  The union also claims that work is now being performed by firefighters who have greater knowledge, skill 
and there is a likelihood of a better result and lives are more likely to be saved and the risks to firefighters is lower. 
QUANTUM 

318 The union submits that the quantum being claimed for the ERA is appropriate to be paid to all firefighters even though basic 
level CBR and USAR training and RCR work undertaken as at 1994 has already been paid for. 

319 The union maintains that the following is not in dispute between the parties: 

• 2.2 per cent was paid in respect of general Cat 1 level training for two areas of rescue, namely CBR and USAR. 

• There are a number of areas of rescue where all firefighters have received or will receive a similar level of training 
and that have never been compensated, namely CSR, LR, TR and HR. 

• Although basic RCR has been compensated for, the union submits that enhanced skills in this area gained by 
firefighters since 1994 have not been compensated. 

• None of the specialist level qualifications of any of the enhanced rescue areas have ever been compensated. 
320 The union argues that as FESA valued 1.1 per cent as being appropriate compensation for basic level training in CBR and 

USAR then the general training that has been received or will be received during the life of the proposed agreement in HR, LR, 
TR and CSR alone justifies an increase of 4.4 per cent and this amount does not take into account the significant increase in 
skills associated with specialisation in each of the areas being claimed in the ERA.  Given the general increase in base level 
competencies of all firefighters as well as the high level of specialisation of a majority of firefighters the union argues that a 
strong case has been made out for a much greater amount and the union therefore argues that its claim for a 4.0 per cent across 
the board allowance for all firefighters is modest.  The union also maintains that there is no ambit in its claim which it argues 
should be awarded in full. 
AFAA 

321 The union argues that the first aid skills of WA firefighters are comparable to the most advanced firefighters in the country and 
claims that WA firefighters have gone from having virtually no first aid skills in 1995 to having “occupational” first aid skills 
which allows for firefighters to deliver advanced medical response levels and effective service delivery.  The union argues that 
the increased skills of firefighters now enables them to perform more productively and deliver life saving work and must be 
regarded as making the WA fire service significantly more effective and the union claims that currently firefighters have AFA 
skills and regularly apply those skills to both their peers and the public, including multiple casualties before the arrival of 
ambulance crews. 

322 The union reiterates its position that this claim is only for payment when a firefighter is available to be rostered to perform 
work and is not paid during other times such as annual leave or other types of leave. 
The union detailed the history of first aid training within FESA: 

• Prior to the early 1990’s a course called “Senior First Aid” was provided during the recruit firefighters course, 
however no follow up or skills maintenance was provided and within four years of a firefighter completing the trainee 
course the currency of the first aid certificate expired and the first aid skills of a firefighter were reduced to little or no 
skills.  The union also maintains that Senior First Aid is a basic first aid course suitable for providing first aid in a 
workplace with some limited additional first aid techniques. 

• During the second half of the 1990’s Senior First Aid became a pre-requisite for entry into the Recruit School 
however by the time recruits graduated their certificates were due for renewal and with no skills maintenance 
provided the first aid skills of recruit firefighters became even lower. 

• In 1996 an audit of firefighters’ first aid skills was conducted by St John’s Ambulance which found that the 
overwhelming majority of firefighters were not competent in Senior First Aid and as a result FESA engaged EMT and 
later St John’s Ambulance to provide ongoing refresher training to all firefighters and by the end of 2000 significant 
improvements had taken place in the first aid skills of WA firefighters.  The refresher training that took place was to 
level 1.17A of the AFC Standard and there existed a more advanced level of training (2.05A) but this was not taught 
to all firefighters and Mr Hull gave evidence that no more than 50 firefighters were trained in level 2.05A and this 
only occurred because it was a pre-requisite for a high angle rescue course.  The current position is that all firefighters 
are being trained at a level well in excess of Senior First Aid and that training at this enhanced level is being 
maintained with ongoing support. 

323 The union relies on the evidence given by Mr Szczygiel who stated that the “Manage Injuries” course covers the following 
extensive range of skills which are exercised in an operational environment:  Patient Ethical and Legal Requirements, 
Anatomy and Physiology, Patient Assessments, Working with Ambulance Crews, Removal and Operation of Ambulance 
Stretchers, Application of Extrication Collars, Suction Tubes/Yankier, Casualty Handling Devices and Automatic External 
Defibrillation.  The union also relies on evidence given in the proceedings that it was not uncommon for fire crews to arrive at 
a vehicle accident before ambulance crews and administer first aid and evidence that due to the increased training firefighters 
have recently received the current practice is to check patients vital signs, administer oxygen as appropriate, conduct a 
secondary injury survey, conduct a central nervous system survey, apply cervical spine stabilisation, record patient details and 
conduct a summary or handover to an ambulance officer instead of just assuring patients.  Injury based extrication 
recommendations are then made and the patient is packaged and immobilised and removed without putting the patient or 
emergency workers at risk, in addition to the treatment of any other injuries. 

324 The union claims that the “Manage Injuries at Emergency Incidents” course deals with injured people at emergency incidents 
and is a completely different function to general first aid which covers treating workplace injuries and the union relies on a 
letter from Mr Stevens which states that FESA is contemplating that all firefighters undertake this course in the 12 months 
following 3 September 2006. 
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325 The union argues that when firefighters attend multi-casualty incidents firefighters deal with multiple casualties and at times 
firefighters have remained treating an injured person when the only ambulance has left the scene with a patient. 

326 The union acknowledges that the first aid assistance provided by firefighters in Victoria is probably the most advanced in 
Australia however the union argues that the skills of firefighters in WA and Victoria are comparable and the union also argues 
that the evidence of Mr Morton and Mr Szczygiel in this regard should be accepted as neither witness was cross-examined 
about this evidence.  The union maintains that when Mr Morton explained the difference in the length and structure of the 
training between Victoria and WA he confirmed that there was little if any difference with the skill level between WA 
firefighters and Victorian firefighters and the union argues that the Commission should take into account that FESA’s evidence 
about first aid training of firefighters in Victoria was given by witnesses with no personal knowledge of the training regime in 
Victoria.  The union maintains that the evidence demonstrated that there are substantial similarities between the administering 
of first aid in Victoria and WA and even though the use of defibrillators was different in Victoria the union argues that this is 
inconsequential as these machines are automated instruments with voice prompts and their use requires little skill.  
Additionally, Mr Morton refuted the suggestion that Victorian firefighters were trained to a paramedic level and he testified 
that Victorian firefighters were only trained to provide assistance to a limited level until ambulance officers arrived. 

327 The union claims that the AFAA should be paid to all firefighters as it is compulsory for all firefighters to obtain, retain and 
use AFA skills. 

328 The union rejects FESA’a argument that firefighters have always provided assistance at the scene of an accident.  The union 
claims the following: 

• As at 1995 firefighters did not have the skills to perform even basic first aid as confirmed in an audit of firefighters’ 
skills conducted in 1995 by St John’s Ambulance (Exhibit R13).  This report demonstrated that approximately three 
quarters of firefighters were unable to perform basic first aid skills that they had learnt during their Senior First Aid 
course and it was accepted by the parties that this was an accurate record of firefighters’ skills at the time. 

• During the late 1990’s refresher courses were rolled out to skill firefighters up to the AFC levels for basic first aid. 

• Mr Hull gave evidence that it was only around 2000/2001 that a general improvement of first aid skills amongst 
firefighters was noticeable. 

• From the late 1990’s onwards firefighters began to exercise their newly gained first aid skills at emergencies. 
329 The union argues that compensation has never been paid to firefighters for the first aid skills gained and exercised by them 

from the late 1990’s onwards, which have now reached an advanced level, and the union argues that there was no evidence 
suggesting that first aid skills have ever been taken into account in any of the negotiations that have taken place with respect to 
the various certified agreements negotiated between the parties since that time.  The union maintains that there was no 
reference in the 1994 work value decision to first aid being compensated for and in any event prior to 1995 first aid skills was 
not really taught to or maintained by firefighters. 

330 The union has costed its claim at approximately 5 per cent of a firefighter’s weekly wages or $63.63 per week based on a 
firefighter working an average 37.43 hours per week (see table at Exhibit R1 attachment 2).  The union has based this claim on 
the payment made to Victorian firefighters who are paid $116.36 per week for EMR, $52.75 of this representing a payment to 
Victorian firefighters for acquiring first aid skills and the remainder being for the first dispatch/Priority ‘0’ function.  The 
union argues that as WA firefighters do not perform the EMR function it is appropriate to lessen the recompense to WA 
firefighters from $116 to $63.63.  The union argues that its claim for this allowance is not generous given the skills involved 
and the traumatic nature of the work completed by firefighters. 

331 The union believes that it is appropriate for firefighters to be paid slightly more than Victorian firefighters to undertake 
advanced first aid training, an amount which arose out of an arbitrated decision, because the training scheme when introduced 
in Victoria in 1996 was voluntary and the training in WA is compulsory.  Additionally, the amount paid to Victorian 
firefighters who volunteered to participate in training was paid before they had participated in the training and before they 
began to exercise their emergency medical response skills.  In contrast many WA firefighters have already been trained in 
AFA and have been exercising their skills for some time without compensation. 

332 The union claims that the granting of the AFAA is justified given the benefits to the community of having firefighters who 
often turn up first at the scene of an accident (8 to 9 times out of 10) being able to perform medical response that may result in 
the saving of lives and as the 5 per cent increase being sought is only slightly greater than the equivalent paid in Victoria 
(about 4 per cent of a senior firefighter’s total wage) this demonstrates that it is a justified payment which is well within 
acceptable boundaries. 
Conclusion – ERA, AFAA 

333 The union argues that the last time that the Commission expressly determined that firefighters in WA ought to be remunerated 
for increased skills and responsibilities was in the 1994 work value decision and aside from the agreement between the parties 
in 2004 to remunerate all firefighters for the gaining of basic level USAR and CBR skills the union claims that there has not 
been any payment since 1994 for the enhanced rescue and first aid skills that are the subject of this claim. 

334 The union argues that since 1994 there has been a substantial increase in the skills of and work of firefighters when 
undertaking their rescue functions and therefore in a firefighter’s level of productivity and the union maintains that the 
majority of these changes have occurred since 2002.  The union argues that FESA’s overhaul of its rescue capabilities after the 
‘11 September 2001’ incident has resulted in a new rescue model being implemented in FESA which has delivered outstanding 
improvements in the services FESA provides to the WA community, which was acknowledged by all of FESA’s witnesses.  
The union argues that firefighters have also increased their skills in the more traditional RCR and HR functions and now 
extricate casualties using new skills and techniques which are designed to make rescues safer and more effective and the union 
claims that almost all of these new skills and techniques involve the use of new, state of the art equipment not used by 
firefighters ten years ago.  FESA’s 2005/2006 Annual Report confirms the recent development of an enhanced specialist 
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response capability across the Perth metropolitan region in accordance with the Perth Metropolitan Fire and Rescue 
Resourcing Plan 2003-2013 and Mr Jolly confirmed that the intensive increase in rescue related skills over the last two to three 
years in particular is greater than any change he has witnessed in his 21½ years in the service (see Exhibit A17 at page 6). 

335 The union relies on all firefighters being trained to the general ‘Cat 1’ or equivalent level in all of the identified areas of 
enhanced rescue during the life of the proposed agreement (except RCR), the additional RCR skills gained by firefighters since 
1994 and the high level of training and skills of firefighters in Cat 2 or equivalent in the specified rescue areas which it argues 
are of an exceptional level and in many cases the most advanced in the country. 

336 The union relies on a significant increase in the first aid skills and responsibilities of firefighters since approximately 2000 and 
claims that the current level of first aid training of firefighters is comparable to the most advanced in the country, that of 
metropolitan Victorian firefighters, and that these additional competencies allow firefighters to assist casualties in a way that 
they could not have and did not do before particularly as fire appliances often arrive at the scene of an incident before 
paramedics  

337 The union claims that its rationale for each of the amounts claimed is plausible and the union argues that in addition to each 
claim being justified the combined overall effect of the claim for firefighters remains reasonable.  The union relies on the 
following in support of this: 

• The parties’ own agreement regarding the quantum of 2.2 per cent that was determined by them as appropriate for 
base level CBR and USAR training. 

• The quantum paid in Victoria as a result of arbitration for the achievement of first aid skills. 

• The overall interstate comparisons provided by the union, which were not challenged by FESA, which demonstrates 
that the granting of both allowances in full would result in WA firefighters still being well within the acceptable range 
of payments made interstate.  It would also restore WA firefighters to a situation close to where they were at in 
relation to other Australian fire services in 1996 a time shortly after the last work value decision. 

338 The union maintains that the interstate wage comparisons provided to the Commission demonstrates that the granting of the 
claim in full would result in WA firefighters being paid well within the range of payments made in other states and territories 
and if Australian Capital Territory fire service employees (who at the time of hearing were bargaining for a new agreement) 
received a Consumer Price Index wage increase of 4.5 per cent and if the Victorian payment for EMR were taken into account, 
then it is estimated that WA’s senior firefighters and ‘trades level’ firefighters would be placed third out of the nine fire 
services across Australia.  The union also maintains however that interstate comparisons do not provide the Commission with 
absolute certainty by way of comparable rates of pay but the union maintains that even if its claim is awarded in full WA 
firefighters would remain in the range of wage outcomes that apply to firefighters across Australia. 

339 The union rejects FESA’s reliance on the quantum of allowances paid to firefighters in other states such as the first aid 
allowance paid to firefighters in the Northern Territory because there was no evidence about the nature, breadth and skills that 
are compensated for by this payment and the union maintains that there was no evidence that specialist firefighters outside of 
WA are paid specific allowances for rescue.  Even though FESA refers in its evidence to these allowances being paid in other 
States there was no evidence of exactly what the allowances are paid for or the extent of the enhancement or improvement and 
in the absence of any evidence in this regard this is speculation on the part of FESA. 

340 The union questions the quantum suggested by FESA for the General Allowance and Specialist Rescue Allowance and argues 
that FESA did not offer any rationale for offering these quantums.  The union also argues that FESA’s counter proposal is 
illogical as FESA proposes compensation even though they do not believe any changes have been made in the rescue areas 
being claimed or AFA and FESA maintains that CBR and USAR upskilling was paid for in the 2004 Agreement yet their own 
proposal suggests payment for these areas.  The union rejects FESA’s claim that the skills being claimed for by the union 
involves no new functions and therefore ought not be compensated for at all and if there are improvements they are 
evolutionary and therefore non compensable and the union also rejects FESA’s claim that all USAR and CBR skill 
improvements have been paid for by the 2.2 per cent given in 2004. 

341 The union contests FESA’s claim that if any upskilling has occurred it has been paid for under previous awards and 
agreements from 1994 onwards with respect to both rescue and first aid and it rejects FESA’s claim that the enhanced rescue 
areas being claimed by it and recompense for enhanced first aid skills have already been paid for by FESA.  The union 
maintains that a review of relevant award and certified agreement increases demonstrates that they do not expressly or 
impliedly include any payments covering the allowances the union is now claiming and the union disputes FESA’s argument 
that compensation has been given for a function unless there is some exclusion as if this was the case a work value claim 
would never succeed on the basis that compensation has already been paid under previous pay increases.  The union argues 
that FESA’s submission that the 1994 work value wage increase paid to firefighters included payment for first aid skills is 
untenable as there was nothing in the decision or in the transcript referring to first aid and the union argues that the 1994 
decision only dealt with RCR and specifically the extension of hydraulic rescue equipment to all fire stations.  The union 
argues that from 1998 through to 2002 there was a strong focus on community safety initiatives and firefighters were 
remunerated for providing additional productivity in this area and the union maintains that the 1998 certified agreement refers 
to specific productivity initiatives which were contained under Part 4 of this agreement and claims that what was being paid for 
was firefighter involvement and better interaction with the community to prevent fires and address the management of fires.  
The 2000 certified agreement includes a second wage increase which focussed on community safety initiatives and the 
agreement states that the payment was given for maintaining the types of initiatives that were agreed to in 1998.  The 2002 
Agreement gave firefighters a 3 per cent increase from 15 January 2002, 1.5 per cent on the date of certification, an additional 
3 per cent twelve months from the date of certification and an additional 1 per cent was also paid in recognition of the 
community safety initiative activities and the requirement to undertake new and ongoing training at the time and the union 
rejects FESA’s claim that the 1 per cent paid to firefighters at Clause 43 of the 2002 Agreement was for rescue skills.  The 
2004 Agreement contained a CBR and USAR allowance at Clause 53.1 and the parties agreed that these additional skills be 
paid for by way of an all purpose allowance. 
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342 The union concedes that in 1994 firefighters were recompensed for undertaking additional RCR duties.  However, the union 
relies on the transcript of the 1994 decision which confirmed that prior to 1991 WA firefighters only had two emergency 
tenders, one being stationed at Perth fire station and the other at Fremantle fire station.  From 1989 to 1991 new cutting 
equipment was added to tenders at 18 metropolitan stations which formed the basis of firefighters being given a wage rise in 
1994 for the increased work value in rescue and the unions submits that this payment was also for the use of more 
sophisticated equipment, although antiquated in today’s terms, than what had been previously used. 

343 The union maintains that between 1994 and 2004 there has been no payment for the acquisition of skills and responsibilities 
associated with other base level rescue areas such as LR, TR, CSR and others nor has there been any payment for the specialist 
rescue skills held by approximately 70 per cent of firefighters.  The union also argues that there could not have been any 
payment prior to 2004 for the enhanced rescue areas being claimed because it was not until at least 2003 that the new rescue 
model that FESA now has was implemented, commencing with the areas of USAR and CBR. 
CA 

344 The union argues that since 1993 CSOs in the CC have taken on a range of additional tasks and have been expected to exercise 
a numerous range of new skills without being remunerated.  The union also claims that given that the recent wage increase of 
4.5 per cent granted to CSOs is in line with the Consumer Price Index it is appropriate that CSOs be paid an additional CA of 
4 per cent based on the significant new tasks they have undertaken in recent years and the critical work they perform. 

345 The union detailed the changed roles of CSOs since 1993: 

• In 1993 CSOs were responsible for taking emergency fire calls for the metropolitan and outer metropolitan areas as 
well as some country towns and they were also responsible for dealing with DBAs in the metropolitan area which are 
alarms usually found in buildings that directly notify the fire brigade when activated.  The CC monitors these alarms 
and dispatches fire appliances whenever an alarm is activated and is not immediately determined to be a false alarm. 

• In 1996 the CC took on the significant added responsibility of taking ‘000’ fire calls statewide which involved 
learning new computer applications and operating new computer systems. 

• In November 2000 the CC took on responsibility for monitoring the radio network 6IP set up for country WA, in 
2001 the centre was also given the task of responding to SES emergency calls after hours and in 2003 this became a 
24 hour, seven days a week responsibility. 

• When a private firm took on some of the responsibility for dealing with DBAs in 2002/2003 one of the consequences 
was a reduction in the number of technicians available to deal with DBA faults which in turn meant an increase in the 
number of enquiries dealt with by CSOs.  The CC has also recently taken on responsibility for dealing with country 
DBAs, an activity which according to Ms Duxbury’s evidence resulted in a 12 per cent increase (from only three of 
the major country stations) in the number of fault calls. 

• As CC staff are now responsible for mobilising volunteer brigades throughout the state the staff have had to become 
familiar with what was referred to as ‘designer mobilising’ where volunteer brigades are mobilised differently, for 
example, one is notified by pagers and another may require a phone call.  As well as being responsible for a greater 
geographical area CC staff have had to learn a variety of techniques of mobilising a variety of different fire services. 

• Until recently CC staff were responsible for dealing with general paging requests from volunteer brigades and 
although Mr Pobar gave evidence that he had directed this to cease, Ms Duxbury’s evidence was that this direction 
had not yet been fully implemented. 

• Since 1993 the only increase in staffing was to allocate additional winter time staff person on when SES calls were 
taken and to increase the night shift staffing from three to four during 2000.  All the witnesses gave evidence that the 
CC was often a busy place and Mr Pobar gave evidence that although he would have liked to have kept the staffing 
complement at four in practice this did not occur and Mr Pobar accepted in cross-examination that three employees 
working on a shift would have to work harder than four employees. 

Summary 
346 The union submits that even if an increase in the ESL, which funds the fire service in WA, eventuated if its claims are 

successful, then any such increase would be justifiable and the union maintains that no evidence was led by FESA that any 
increase to the ESL would not be accepted by the public.  The union also disputes FESA’s claim that the ESL would be 
required to be increased by $23 per annum if the union’s claim is accepted as it maintains that as property prices have 
increased in WA in recent years and given the formula for setting the ESL, FESA’s potential income from this windfall could 
fund part or all of the cost of any allowances granted by the Commission.  The union also argues that the ESL structure gives 
FESA the capacity to meet the cost of any claim granted by the Commission as the ESL was designed to fund improved 
services and to equitably spread the cost of funding that service and the union argues that any increase would be appropriate in 
any event as FESA now provides an enhanced response capability in areas that directly benefits the WA community. 

347 The union rejects FESA’s claim that the wage increases already agreed between the parties in the memorandum of 
understanding ought to be taken into account when determining its claims as the union maintains that when the parties agreed 
on this wage increase they did so in the knowledge that further amounts would be claimed by the union and would be the 
subject of arbitration by the Commission and the memorandum of agreement does not indicate that this wage rise was to be 
taken into account when arbitrating these allowances. 

348 The union argues that when assessing any dispute in the evidence the Commission should take into account that many of the 
union’s witnesses are managers in their relevant field, they are not ordinary firefighters and many of the union’s witnesses 
were specialists in their area.  For example Mr Lieftink is FESA’s Rescue Manager and he is the person that FESA has trusted 
with primary responsibility for rescue and the union argues that his evidence should therefore be given greater weight in 
preference to the evidence given by a witness who is operationally removed from day-to-day rescue activities.  The union 
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argues that Mr Jones is in the same category as Mr Lieftink as he is operationally in charge and has responsibility for CBR.  
Mr Fiedler acknowledged that Cat 1 training involved risk assessments, hazard assessments, assessment by the officer in 
charge, and practice by the specialist rescue personnel and the union claims that Mr Fiedler was glowing in his respect for the 
skills of firefighters and their level of competence and the union argues that the evidence Mr Fiedler gave in the witness box 
was similar to the nature of the evidence given by Mr Lieftink and Mr Fiedler acknowledged that Cat 1 competencies were not 
just awareness.  Additionally Mr Fiedler did not baulk at the suggestion that the work of the specialists might be valued at three 
to five times that of the base-level rescue competency and he candidly gave due recognition to the high level of specialisation.  
Mr Szczygiel and Mr Hull both run FESA’s first aid courses and Mr Szczygiel was the person responsible in the Training 
Centre for providing recruits through the AFA that is currently being provided and Mr Morton has the same responsibility in 
Victoria.  This contrasts with the indirect evidence given by FESA’s witnesses.  Ms Duxbury has worked in the CC for 
13 years compared to Mr Pobar who only worked there 13 months and Mr Pobar accepted that the union’s witnesses who gave 
evidence about the CC would have a better understanding of the recent changes which have taken place in the CC. 
FESA’s Submissions 

349 FESA submits that the Commission should apply the terms of s26(1) of the Act to a determination under s42G of the Act and 
FESA argues that as the substance of the union’s claim is a work value claim normally dealt with under Principles 5 and 6 of 
the 2006 State Wage Case Principles (“the Principles”), these Principles should be applied to this application. 

350 FESA argues that any specialist allowance should be limited to those firefighters who are USAR and CBR specialists and 
claims that as the payment of any allowance to firefighters is compensation for a particular disability or aspect of work these 
payments should be attached to an individual’s job and not an individual employee.  FESA relies on payments made to 
firefighters in other jurisdictions throughout Australia limiting a rescue allowance to those firefighters recognised as 
specialists/technicians and argues that in the majority of cases the allowance is only payable when engaged in or rostered to 
perform this duty. 

351 FESA argues that prior to and since 1994 firefighters have carried out the same functions that they currently undertake which 
forms the basis of this application.  In support of this proposition FESA detailed the statutory scheme under which it operates: 

• The Western Australian Fire Brigade had its statutory genesis in the Fire Brigades Act 1916-1925. 

• In 1942 a range of legislation relating to fire brigades was repealed and consolidated into the Fire Brigades Act 1942, 
which was the forerunner of the present act.  It was entitled “An Act to consolidate and amend the law relating to the 
prevention and extinguishing of fires and the protection of life and property from fire”.  Implicit in the duties of 
brigade officers at the time was a rescue function. 

• The Fire Brigades Amendment Act 1994, which introduced significant amendments to the Fire Brigades Act 1942, 
was amended to read “An Act to consolidate and amend the law relating to the prevention and extinguishing of fires, 
the confining and ending of hazardous material incidents and the protection of life and property from fire, hazardous 
material incidents and accidents”.  The following definitions were also introduced: 

“hazardous material” - anything that, if it escapes while being produced, stored, moved or used or otherwise 
dealt with, may cause personal injury or death, or damage to property or the environment; 
“hazardous material incident” – an actual or impending spillage or other escape of hazardous material that 
causes or threatens to cause injury or death, or damage to property or the environment; 
“rescue operation” – the rescue and extrication of any person or property endangered as a result of an accident, 
explosion or other incident. 

• Under the amended act the functions of the Board read as follows: 
“Functions of the Board” 

25 (1) Subject to this Act, the functions of the Board are – 
(a) to take, superintend and enforce all necessary steps for preventing and extinguishing fires 

and protecting and saving life and property from fire; 
(b) to take all practicable measures –  

(i) for protecting and saving life and property endangered by hazardous material 
incidents; 

(ii) for confining and ending such an incident; and 
(iii) for rendering the site of such an incident safe; 

(c) to take and superintend all necessary steps in rescue operations; 
(d) to have the general control of all fire brigade premises and brigades; and 
(e) to perform such other duties as are entrusted to it by the Minister.” 

• FESA maintains that even though the 1994 amendments introduced significant “new functions” related to hazardous 
materials and rescue operations, these functions were not new and relies on the relevant Minister’s second reading 
speech of this Bill given on 11 August 1994. 

• In 1998 the Fire and Emergency Services Authority of Western Australia Act vested the functions and powers of the 
Board in the newly created Fire and Emergency Services Authority and amended the Fire Brigades Act to reflect this.  
No changes of the duties of firefighters were associated with the passing of this act. 

352 FESA argues that when rescue functions were added to the role of firefighters 12 years ago under the Fire Brigades 
Amendment Act 1994 the statutory functions of firefighters changed to acknowledge what firefighters had always been doing 
and a firefighter’s functions at the time were not limited to motor vehicle rescue. 
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353 FESA argues that award conditions are to be presumed adequate and inadequacy is not to be assumed and argues that the union 
has to prove that firefighters have not been adequately compensated (see Milec Electrical Services Pty Ltd and Another v 
Amalgamated Metal Workers and Shipwrights Union of Western Australia (1986) 67 WAIG 331).  FESA maintains that not 
only have the functions carried out by firefighters not changed in recent times no new compensable competencies or 
responsibilities have been acquired and used by all firefighters that have not already been compensated.  FESA argues that 
since 1994 firefighters have been remunerated for any additional skills gained by them and FESA argues that there should be a 
presumption that unless there is some exclusion from the incidents and the duties of a function undertaken by firefighters in the 
relevant industrial instruments then it should be assumed that firefighters have been compensated for these changes. 

354 FESA maintains that when the Fire Brigade Employees’ Award, 1990 No A 28 of 1989 issued, the industry allowance which 
applied up to that time was incorporated into a firefighter’s remuneration and FESA claims that the 1994 work value decision 
took into account an increase in skills and competencies acquired by firefighters under the then modular training system and 
also changes in work value associated with the rescue role of firefighters at the time and firefighters’ wages were adjusted 
accordingly.  FESA also maintains that implicit in the 1994 work value decision was the recognition of a firefighter’s first aid 
competence.  FESA argues that the 2002 Agreement gave firefighters a 1.5 per cent increase and an additional 1 per cent 
payable in recognition for community safety activities and for the reimbursement of new and ongoing training and the 2004 
Agreement provided for a further 2.2 per cent for USAR and CBR skills.  FESA refutes the union’s claim that since 2004 there 
has been no or insufficient recognition of the skills, training, responsibilities and conditions associated with the USAR and 
CBR aspects of firefighters’ work and maintains that the value of these changes, which were  agreed between the parties, was 
delivered by payments to firefighters in both the 2002 Agreement and the 2004 Agreement.  Additionally, FESA maintains that 
the union cannot and has not shown that the amounts provided for in the 2002 Agreement and the 2004 Agreement did not 
adequately compensate firefighters for the value of the USAR and CBR aspects of firefighters’ work or that there have been 
changes in these areas since the 2004 Agreement was certified that require compensation. 
USAR 

355 FESA maintains that USAR is not a totally new function and has been an aspect of a firefighter’s rescue function since at least 
1994.  FESA also claims that in the period prior to 2004 if a building collapsed, firefighters were called upon to and did render 
assistance as part of their general rescue role. 

356 FESA acknowledges that there have been changes in the specialist capabilities and competencies of some firefighters with the 
creation of USAR Cat 2 which corresponds to a recognised national competency and FESA maintains that non-specialist 
firefighters have only received basic instruction in USAR, including general awareness and undertaking a practical component 
and that this level of awareness does not give rise to any recognised competency. 

357 FESA claims that no new competencies or responsibilities that are compensable have been acquired by all firefighters in this 
area that have not already been compensated for by the 2004 Agreement nor have any work changes been identified with 
respect to USAR which require compensation by way of an allowance to all firefighters.  FESA claims that the number of 
Cat 2 USAR specialists/technicians has no need to and will not exceed 50 during the life of the proposed agreement and FESA 
argues that USAR incidents are infrequent and rare and there is no evidence that this frequency will increase. 
HR, LR/VR, CSR and TR 

358 FESA acknowledges that these areas have specialist firefighters and that the skills of firefighters in these areas who are 
generally called Cat 2 technicians or specialists have changed in recent years.  FESA maintains however that these specialist 
functions and capabilities will remain limited to specific stations where specialised equipment required to perform these 
functions is located and to specific groups of firefighters and FESA claims that with respect to other firefighters no new skills 
or responsibilities have been acquired in these rescue areas. 

359 FESA maintains that the HR capability claimed by the union is not a new skill or capability and technological developments 
have not appreciably altered the way in which rescues in this area are undertaken.  FESA also claims that this work has been 
performed by firefighters for over a decade and the only change is that this capability is delivered differently today. 

360 FESA argues that LR is a complex skills area, it is expensive to train firefighters in this area and FESA argues that this is a 
limited competency which is rarely called upon by FESA and FESA maintains that it is not a competency taught to all 
firefighters nor will it be during the life of the proposed agreement.  FESA accepts that as with other specialist functions, 
firefighters receive awareness training in this area and FESA claims that only one firefighter has been trained in the relevant 
national competency.  FESA also maintains that records held at its Training Centre show that only 35 firefighters have been 
trained to the relevant competency in this area which was in place prior to the adoption of the national competency. 

361 FESA argues that CSR is limited to six stations where firefighters have been trained to the relevant national competency and 
FESA argues that basic training in this area which is given to firefighters at other stations is simply an awareness level 
programme.  FESA maintains that currently 148 firefighters have been trained in this competency and any extension beyond 
this group of firefighters during the life of the proposed agreement is not anticipated.  FESA also maintains that CSR is a long 
standing capability of firefighters and this area has always had SOPs. 

362 FESA claims that only two firefighters have been trained in the national competency standard for TR and FESA maintains that 
it is not a new capability and is rarely called upon.  FESA maintains that TR is a competency that will be limited to a 
specialised group and is not a competency that all firefighters will acquire or need to acquire and any training for non-
specialists in this area is and will only be awareness about the specialist capability. 
CBR 

363 FESA maintains that CBR is an incident of the Hazmat function and is a capability which FESA has had for many years and 
FESA argues that CBR training and capability builds upon the knowledge and capability firefighters already possess in relation 
to Hazmat incidents.  FESA argues that the response to a CBR incident involves essentially the same equipment, competencies 
and capabilities relevant to a Hazmat incident and FESA maintains that a CBR incident differs from a Hazmat incident in only 
one respect and that is whether the hazardous substance has been deliberately released.  FESA confirmed that all firefighters 



1324                                                 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                            87 W.A.I.G. 
 

receive awareness training in CBR and FESA asserts that approximately 100 firefighters at CBR designated stations have a 
specialist capability to deal with CBR incidents and FESA maintains that there is no intention to extend the requirement to be 
trained at this level beyond these stations during the life of the proposed agreement.  FESA does not envisage that any further 
training above the awareness training, which involves an explanation of the chemical and biological warfare agents not 
covered by Hazmat training and awareness of the specialist capability which is provided to other firefighters, will be required 
to be undertaken by firefighters during the life of the proposed agreement. 
RCR 

364 FESA argues that RCR has been a function of firefighters since the 1990’s and that very little has changed with respect to 
casualty extraction techniques.  FESA maintains that the core skills required of firefighters in 1994 to undertake RCR have not 
changed significantly over time although it concedes that techniques and equipment used in this area have.  FESA rejects the 
union’s claim that recent changes to motor vehicle safety technology have resulted in changes to the work of firefighters when 
they undertake RCR and maintains that changed in RCR constitute an evolutionary aspect of the work normally undertaken by 
firefighters.  FESA claims that all firefighters are required to be trained in the national competency PUA SAR 002a - 
Undertake Road Crash Rescue and that training above this level is not required of firefighters.  FESA argues that there has 
been evolutionary changes in the equipment used in RCR and claims that when the Commission undertook a work site 
inspection and reviewed equipment being used in RCR that the equipment was effectively updates of previous equipment, for 
example, larger ‘jaws of life’ than previously used. 
ERA Conclusion 

365 FESA maintains that what the union is seeking is compensation for the evolutionary change in the work of a firefighter which 
is not compensable.  FESA argues that the union’s claim for an ERA covers competencies and functions that firefighters have 
always had and which have evolved over time and FESA maintains that the delivery of these functions has improved over time 
as occurs with all areas of employment.  FESA claims that if the Commission finds that it is appropriate for compensation to be 
paid to firefighters for the enhanced skills being claimed there was no evidence that firefighters have not been adequately 
compensated for by payments contained in previous awards and agreements that have regulated firefighters’ employment, in 
particular the 2004 Agreement.  FESA also maintains that the Commission should not accept that the 2004 Agreement did not 
cover changes to firefighters’ duties which occurred prior to this agreement being entered into or were expected to arise during 
the term of this agreement.  FESA argues that the 1994 work value decision compensated firefighters for work value changes 
with respect to rescue and a firefighter’s remuneration was increased at the time to compensate for the adoption of nationally 
based competencies.  FESA also maintains that it should not be accepted that the 2.2 per cent paid for CBR and USAR 
upskilling contained in the 2004 Agreement was not adequate or did not cover all matters relevant to these areas and FESA 
argues that the areas of CBR and USAR were treated differently in the 2004 Agreement because they were new competencies 
which were building on previous skills subsequent to 11 September 2001. 

366 FESA argues that in setting any quantum it is appropriate for the Commission to determine what changes have occurred to the 
role of firefighters since the 2004 Agreement when a firefighter’s rate of pay and allowances were adjusted by the parties by 
consent. 

367 FESA maintains that there is a clear distinction between the skill levels of Cat 1 trained firefighters and Cat 2 and 3 specialists.  
FESA claims that Cat 1 training equips a firefighter to recognise when technical expertise is required and there is then an 
expectation that a Cat 2 or 3 specialist will then perform the rescue function not a Cat 1 trained firefighter and FESA argues 
that under the new specialist model less is being required of Cat 1 trained firefighters.  FESA maintains that it has made a 
conscious decision to deliver its rescue function by way of increased specialisation and those firefighters who are attached to 
stations designated with a specialist function are staffed by firefighters trained in that specialist role and these specialists now 
undertake rescues that general firefighters do not, for example, CSR.  FESA argues that apart from specialist firefighters, 
enhanced competencies and capabilities have not been acquired by other firefighters and FESA also maintains that the union’s 
evidence and submissions seek to blur the distinction between the training levels of specialists and other firefighters. 

368 FESA argues that the evidence given by the union’s witness as to what constitutes enhanced rescue was vague and inconsistent 
and argues that if the Commission finds that the provision of the allowances claimed is warranted FESA’s counter proposal is 
more than reasonable.  FESA also maintains that interstate comparisons of wages paid to firefighters are useful when deciding 
on quantums and FESA argues that the 2.2 per cent that was agreed to be paid to all firefighters in the 2004 Agreement, that 
was paid in addition to the industry allowance which they calculate as now being $18 per week, should also be taken into 
account. 
AFAA 

369 FESA argues that the AFAA being claimed by the union is a different allowance to the first aid allowance paid to Victorian 
firefighters as the Victorian allowance is only paid when firefighters are first responders to an incident as they are available to 
respond to Priority 0 calls (EMR duties) which include cardio-pulmonary arrests.  FESA argues that unlike WA firefighters the 
Victorian service is a recognised part of the Melbourne pre-hospital care system and is available to the public on a first call 
basis like an ambulance service.  FESA argues that the intention of having Victorian firefighters respond to an EMR situation 
is that attendance may be only for the purpose of providing emergency medical care unlike in WA where firefighters provide 
care only as an incident of their rescue function and until such time as an ambulance or medical assistance arrives.  FESA 
maintains that any additional remuneration for first aid training is not warranted as the addition of a first responder function to 
a Victorian firefighter’s duty statement involved an identifiable additional work load above that which is not traditionally 
associated with the rescue function of WA firefighters.  FESA also maintains that firefighters in Victoria who undertake EMR 
duties undertake more comprehensive and rigorous first aid training and assessment than that required of WA firefighters and 
FESA disputes that WA firefighters have been trained to use defibrillators or that firefighters are required to be trained in their 
use. 

370 FESA concedes that firefighters have become better qualified in first aid on an incremental basis in recent years but FESA 
argues that even though first aid instruction and competencies have been kept at a reasonable level since the mid 1990’s 
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firefighters provided the same level of care then as they do now.  FESA maintains that the requirement on firefighters to have a 
first aid certificate goes back to the 1990’s and firefighters were also expected to have a first aid qualification prior to the 
introduction of the PUA EME 002A - Manage Injuries at Emergency Incident competency.  FESA also argues that from the 
early 1990’s up until the introduction of this competency the level of training and expected first aid competencies of 
firefighters has not materially changed even though the training may have improved on the basis that Senior First Aid is 
roughly equivalent to PUA EME 001A – Provide Emergency Care.  FESA also argues that first aid skills held by firefighters 
have been compensated for in the various industrial instruments governing firefighters’ employment and that nothing in the 
1994 work value case transcript indicates that this area was excluded from consideration for recompense.  FESA argues that 
whilst the first aid training required of firefighters may have improved a firefighter should not be compensated for maintaining 
his or her skills in a competency which they are now required to have as a condition of their employment.  Additionally, FESA 
argues that even thought the introduction of Manage Injuries at an Emergency Incident constitutes an increase in the 
competency of firefighters it maintains that it is an incremental increase in skills in an area which firefighters were previously 
required to have.  FESA claims there is no end point for the ongoing training to update existing firefighters' first aid skills and 
as this could well go past the proposed agreement’s expiry date any allowance awarded should not be paid to all employees. 

371 If the Commission is of the view that firefighters should be paid a first aid allowance FESA relies on the quantum of the first 
aid allowances paid in other states as being a useful comparison and argues that the Victorian payment is anomalous.  FESA 
maintains that no other state in Australia provides the hourly first aid allowance being sought by the union and claims that 
where recompense is paid to firefighters elsewhere the quantums provided for first aid qualifications of firefighters are much 
less than that which is paid to Victorian firefighters. 
CA 

372 FESA maintains that changes in the CC have mainly been to the equipment used to assist CSOs to undertake their work and 
FESA argues that overall there has been little change to the work undertaken by CSOs.  FESA also maintains that where 
increased work loads have arisen in the CC this has been addressed through increased staffing and FESA argues that even 
though there has been an increase to the work load of CSOs their roles have not been essentially redefined.  FESA maintains 
that changes in the CC and the role of CSOs have been evolutionary and that CSOs have undertaken different duties from time 
to time and claims that there was no evidence that there had been changes to the functions of the CC.  FESA maintains that 
even though the union is claiming that CSOs exercise greater capability, additional competencies and have undertaken 
additional training and have more qualifications than previously there was no evidence that CSOs have become more 
productive.  FESA maintains that the payment of $12 per week to CSOs as proposed by FESA is reasonable in all of the 
circumstances. 

373 At the conclusion of its submissions FESA stated that even if the Commission finds no justification for the allowances being 
claimed to be incorporated into the proposed agreement FESA is prepared to accept its counter proposal being implemented in 
any event. 
Findings and Conclusions 
Credibility 

374 I listened carefully to the evidence given by each of the witnesses and closely observed each witness.  In my view the evidence 
given by all of the union’s witnesses was given honestly and to the best of their recollection.  I was particularly impressed with 
the detailed evidence given by each of the union’s witnesses about their day to day duties and with their obvious commitment 
to ensuring a high standard of readiness and preparedness of WA firefighters to deal with a range of fires and emergencies.  I 
have the same confidence in the evidence given by FESA’s witnesses and I find that all of FESA’s witnesses gave their 
evidence honestly and to the best of their recollection.  I am of the view that all FESA’s witnesses are also committed to 
ensuring that FESA’s employees provide an exceptional and broad range of cutting edge firefighting and emergency response 
skills to the WA community. 

375 Notwithstanding these conclusions, however, where there is any discrepancy in the evidence given by the witnesses I am of the 
view that the evidence given by the union’s witnesses should be given greater weight and preferred to the evidence given by 
FESA’s witness.  In the main the evidence given on behalf of FESA was given by persons who currently do not deal with day 
to day front line operational issues whereas in contrast the evidence given by the union’s witnesses with respect to the ERA 
and AFAA was comprehensive and reflected the experience of front line firefighters and senior managers who are specialists 
in their respective areas and deal with training issues on an ongoing basis.  I accept that the union’s witnesses who gave 
evidence about the ERA and the training required of firefighters and the duties they undertake in the skill areas being claimed 
ensure that firefighters have the preparedness, skills, training and equipment to meet the extensive demands on WA firefighters 
and I also find that the evidence given by the union’s witnesses about the nature of existing and proposed training courses that 
firefighters have completed or will undertake and the numbers of firefighters involved in this training was not diminished by at 
times extensive and rigorous cross-examination.  I note in particular that Mr Lieftink and Mr Jones, who are the senior 
operatives within FESA’s rescue areas in their respective fields, oversee the formulation of training and its delivery in the 
rescue areas being claimed by the union and I accept Mr Lieftink’s evidence that he undertakes his role with the endorsement 
of FESA’s senior management.  I accept the evidence given by Mr Szczygiel about the AFAA as he is directly involved in the 
delivery of the AFA curriculum and the training of firefighters in this area on an ongoing basis and I have no hesitation 
accepting the evidence given by Mr Morton from the Victorian MFESB who is also directly involved in the training and 
delivery of first aid skills to Victorian firefighters.  It was also the case that most of Mr Morton’s evidence about his views 
concerning the difference in skill levels between WA and Victorian firefighters was unchallenged.  I have confidence in the 
evidence given by Ms Duxbury who has had 13 years of experience working in the CC and I have no hesitation accepting her 
evidence, which I found to be comprehensive, about the changing roles and duties of CSOs since 1996.  It is also my view that 
her lengthy experience at the CC indicates that she is well placed to give evidence about changes to the work undertaken by 
CSOs and changes to the CC since 1996.  In contrast the main witness for FESA about the work of CSOs and the role of the 
CC, Mr Pobar, was only involved with the CC for a limited time overseeing the operations of the CC in 2005 and 2006 and 
was therefore in my view not in the same position as Ms Duxbury to comment on the extent and range of the changes that have 
taken place in the CC since 1996. 
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376 This joint application has been lodged pursuant to section 42G of the Act which provides as follows: 
“42G. Parties may agree to Commission making orders as to terms of agreement 

(1) This section applies where —  
(a) negotiating parties have reached agreement on some, but not all, of the provisions of a proposed 

agreement;  
(b) an application is made to the Commission for registration of the agreement as an industrial 

agreement, the agreement to include any further provisions specified by an order referred to in 
subsection (2); and 

(c) an application is made to the Commission by the negotiating parties for an order as to specified 
matters on which agreement has not been reached. 

(2) When registering the agreement, the Commission may order that the agreement include provisions 
specified by the Commission. 

(3) An order referred to in subsection (2) may only be made in relation to matters specified by the negotiating 
parties in an application referred to in subsection (1)(c). 

(4) In deciding the terms of an order the Commission may have regard to any matter it considers relevant. 
(5) When an order referred to in subsection (2) is made, the provisions specified by the Commission are, by 

force of this section, included in the agreement registered by the Commission. 
(6) Despite section 49, no appeal lies from an order referred to in subsection (2).” 

377 Prior to the enactment of s42G of the Act the Commission was bound to take into account the Statement of Principles when a 
dispute was arbitrated over conditions relevant to an enterprise agreement.  In contrast when determining a dispute between 
parties pursuant to s42G of the Act the Commission is to determine the issues by contemplating a range of possible outcomes 
and I accept the union’s submissions that any arbitrated outcome pursuant to an application under s42G gives the Commission 
a broad discretion to settle the dispute between the parties and to reach a conclusion based on the evidence before the 
Commission.  It is also my view that when making a decision under s42G of the Act the Commission can and should consider 
a range of elements including the objects of the Act as set out in s6 and the provisions of s26 and any other matter it considers 
relevant.  Relevantly, in relation to this matter, it is my view that the Commission should take into account s26(1)(a), (c) and 
(d) of the Act which are as follows: 

“26. Commission to act according to equity and good conscience 
(1) In the exercise of its jurisdiction under this Act the Commission —  

(a) shall act according to equity, good conscience, and the substantial merits of the case without 
regard to technicalities or legal forms; 

… 
(c) shall have regard for the interests of the persons immediately concerned whether directly affected 

or not and, where appropriate, for the interests of the community as a whole; and 
(d) shall take into consideration to the extent that it is relevant —  

(i) the state of the national economy; 
(ii) the state of the economy of Western Australia; 
(iii) the capacity of employers as a whole or of an individual employer to pay wages, salaries, 

allowances or other remuneration and to bear the cost of improved or additional conditions 
of employment; 

(iv) the likely effects of its decision on the economies referred to in subparagraphs (i) and (ii) 
and, in particular, on the level of employment and on inflation; 

(v) any changes in productivity that have occurred or are likely to occur; 
(vi) the need to facilitate the efficient organisation and performance of work according to the 

needs of an industry and enterprises within it, balanced with fairness to the employees in 
the industry and enterprises; 

(vii) the need to encourage employers, employees and organisations to reach agreements 
appropriate to the needs of enterprises and the employees in those enterprises.” 

378 It is also my view that the Commission should specifically take into account objects (ae), (af) and (ca) contained in s6 of the 
Act which are as follows: 

“(ae) to ensure all agreements registered under this Act provide for fair terms and conditions of employment; 
(af) to facilitate the efficient organisation and performance of work according to the needs of an industry and 

enterprises within it, balanced with fairness to the employees in the industry and enterprises; 
… 
(ca) to provide a system of fair wages and conditions of employment;” 

379 I note that when the parties agreed to the Commission arbitrating the outstanding issues in dispute between them both parties 
acknowledged that these issues would be progressed by the Commission making a determination about allowances with 
respect to the increased skills and workloads of firefighters and CSOs that had previously been raised as an issue in dispute 
between the parties as part of application C 67 of 2006. 
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ERA 
380 The union maintains that the ERA it is claiming covering Cat 1 and Cat 2 or specialist training is not an ambit claim and the 

union maintains that it is seeking this allowance as firefighters have recently gained additional basic and specialist skills and 
therefore increased workloads in the range of rescue areas identified in its claim.  The union also maintains that apart from 
basic USAR and CBR skills which are currently held by firefighters being compensated for in the 2004 Agreement (2.2 per 
cent) none of the other skills and productivity being claimed have previously been compensated for by FESA.  The union also 
claims that the 4 per cent increase should be paid to all firefighters notwithstanding a firefighter’s level of specialisation as all 
firefighters have and will be required to gain and exercise some of the identified skills and be available to use these skills 
during the life of the proposed agreement. 

381 The union is claiming all firefighters have or will gain skills enhancement at either the Cat 1 or Cat 2 or specialist levels in the 
following areas during the life of the proposed agreement: 

• USAR training, skills maintenance and performance 

• HR training, skills maintenance and performance 

• LR/VR training, skills maintenance and performance 

• CSR training, skills maintenance and performance 

• TR training, skills maintenance and performance 

• CBR training, skills maintenance and performance 

• RCR training, skills maintenance and performance 

• Additional work resulting from the Emergency Management Act 2005. 

• Additional work resulting from the Agreement on Australia’s National Counter-Terrorism Arrangements 2002. 
382 When assessing this claim I have carefully reviewed the evidence given during the hearing of this application and the 

substantial amount of documentation tendered during these proceedings.  I have also reviewed the recruit firefighter’s training 
manual and a range of training CDs/DVDs and booklets and training manuals relevant to Cat 1 and Cat 2 or specialised 
training in the rescue areas and the AFAA being claimed, which were by consent, forwarded to the Commission after the 
hearing.  These resources include the following: 

Resources Provided and Reviewed 

 Cat 1 Cat 2 

USAR Cat 1 CD and Training Resource Kit 
Bomb Incident Response DVD 

 

CBR CBR equipment DVD 
CBR threats DVD 

 

VR/LR  Training Resource Kit 

CSR Cat 1 DVD / CD Training Resource Kit 

RCR Cat 1 DVD/CD 
Alternate fuel vehicles Workshop DVD 

 

HR Cat 1 DVD Cat 2 DVD – Technical Information 
Training Resource Kit – Undertake Technical 
Rescue 

TR   

First Aid Senior First Aid DVD and Learner Guide  

383 The Commission attended two site visits.  At the first site visit on Thursday 14 December 2006 at FESA’s Training Centre in 
Forrestfield the Commission reviewed a HR involving the extraction of a person from a vehicle involved in an accident and a 
CSR was also observed.  The role of the Training Centre was discussed and the Commission reviewed FESA’s extensive 
training facilities.  On Friday 15 December 2006 the Commission undertook a lengthy review at the Perth fire station of a 
range of equipment, appliances and capabilities.  Appliances reviewed included the following: a standard fire engine, an 
MPHR vehicle, USAR, CSR, CBR and LR equipment, a SET, a MD unit, PODs and a range of the latest heavy duty 
equipment and tools used by firefighters.  A lengthy review was also undertaken of the activities of the CC and discussions 
were held with the CC’s supervisor and Ms Duxbury.  Areas covered included: the geographical range of the centre, the 
telephone system, computer systems, communication and coordination between various emergency authorities including SES, 
FRS, Department of Conservation and Land Management, police, ambulance, power providers, hospitals, fixed wing aircraft 
and helicopters, and the inadequacies of the current telephone and computer systems. 

384 After the hearing the Commission convened conferences between the parties to construct a matrix identifying the level of 
training currently delivered and/or contemplated by FESA in the seven rescue areas and in AFA during the life of the proposed 
agreement, resources available and proposed in each of the skill areas, the number of firefighters trained in each skill area and 
the length of training required in the various skill areas.  The final matrix is at Appendix A and includes the respective 
positions of the parties where no agreement was reached. 
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385 It is necessary to outline FESA’s current training model in order to assess the union’s ERA claim.  The Commission 
understands that after the events of 11 September 2001, FESA adopted a training model which contemplates all firefighters 
being trained at an introductory level in the rescue areas being claimed by the union and a smaller number of firefighters being 
trained at a specialist or Cat 2 level in the enhanced rescue areas identified in the union’s claim and USAR and CBR training 
was particularly focussed on in the initial stages of implementing this model.  Under this model specialist firefighters are 
located at designated stations and they attend incidents as and when required (see designated specialist stations at paragraph 7).  
It is generally accepted by both parties that three levels of training currently or will exist under this model – Cat 1 (awareness 
and/or basic), Cat 2 (specialised/technician) and Cat 3 (highly specialised/managerial) and that the extent and complexity of 
the training required of firefighters at each of these levels varies between rescue areas.  The Commission understands that this 
model has been adopted by FESA so that WA firefighters can respond to the increasing and extensive range of demands on 
FESA and its employees and meet the high level responses to fires and emergencies expected by the WA public taking into 
account FESA’s current level of resourcing (see FESA Annual Report 2005-2006 – Exhibit A17).  What is in dispute between 
the parties is whether the nature and level of training required of firefighters who are trained to a Cat 1 and Cat 2 level or its 
equivalent constitutes new skills or forms part of the evolutionary skills normally required of firefighters, what if any value 
should be placed on the training undertaken by Cat 1 and Cat 2 trained firefighters who have or will obtain these skills 
throughout the life of the proposed agreement which has not already been compensated for and the number of firefighters who 
have been trained in Cat 1 and Cat 2 in the rescue areas being claimed or will be trained during the life of the proposed 
agreement. 

386 I accept that the model adopted by FESA has been structured to ensure that FESA has sufficient specialist firefighters and 
relievers at any one time at a range of metropolitan and country stations to provide a high level range of specialised skill sets to 
the WA community in the areas of USAR, HR, LR/VR, CSR, TR, CBR (including MD), RCR and POD delivery and I accept 
that due to resourcing, geographic and financial constraints this model operates on the basis of a pre-determined number of 
firefighters being trained to a specialist level in the rescue areas being claimed (except RCR) and allocated to designated 
country and metropolitan stations .  It is also not in dispute that under this model some firefighters may be trained in more than 
one speciality and that some firefighters will have no specialised training.  The model also contemplates that firefighters who 
have specialist Cat 2 training are required to regularly refresh their skills, usually every six months and validate and enhance 
these skills each 12 months.  Additionally, Cat 1 trained firefighters have their skills refreshed and/or validated every 
12 months (see Appendix A). 
Enhanced Rescue Areas 
USAR AND CBR 

387 It was not in dispute and I find that since 2004 all WA firefighters have gained a basic awareness and familiarisation in these 
areas and approximately 50 firefighters have or will undertake higher level training in USAR Cat 2 during the term of the 
proposed agreement and approximately 100 firefighters have been or will be trained at Cat 2 CBR level during the life of the 
proposed agreement.  I find that the training required of specialist firefighters in these two rescue areas is extensive and 
complex and involves a significant amount of hours and a firefighter’s USAR and CBR skills are required to be regularly 
updated and assessed annually.  Additionally, a number of firefighters have completed training in MD systems and POD 
delivery relevant to USAR and CBR activities and it is also the case that both Cat 1 and Cat 2 trained firefighters participate in 
multi-agency drills in these areas (see Appendix A). 

388 After reviewing relevant training resources and taking into account the evidence given in these proceedings about the nature of 
the initial and ongoing training required of firefighters and information gleaned at the site visits I undertook it is my view that 
the level of training required of Cat 2 firefighters in USAR and CBR is significantly more complex than Cat 1 training in these 
skill areas. 

389 I accept the union’s claim that Cat 1 and Cat 2 CBR training in place for WA firefighters is a stand alone rescue area as it 
involves a response to an incident which, in the main, is more hazardous and complex than a normal Hazmat incident and I 
accept that CBR incidents are different to a Hazmat incident as CBR incidents have different operating procedures, incidents 
usually involve interactions with other agencies, CBR specific PPE is used by WA firefighters and a CBR incident involves a 
considerable risk to firefighters as they involve deliberate criminal or terrorist act designed to take life. 

390 Even though FESA argued that USAR and CBR incidents are rare I accept that a firefighter’s preparedness to attend a USAR 
or CBR incident is paramount and therefore firefighters must keep their skills updated in these areas on an ongoing basis. 
HR 

391 I accept that HR is regularly performed by firefighters and that the number of HR crews in WA has expanded significantly 
since 2003.  There was no dispute that FESA has eight designated specialist HR stations and that approximately 
350 firefighters are trained to Cat 2 level in HR and I accept the union’s evidence that all firefighters have been or will 
undertake Cat 1 training in this area during the life of the proposed agreement.  As I accept the union’s evidence I find that all 
firefighters at an incident, not just specialist firefighters, assist during a HR incident and I also accept the union’s evidence that 
a HR incident now requires firefighters to deal with more complex procedures than was the case in previous years, for example 
when removing a casualty from a vehicle, to meet the demands of new technology and it is also the case that firefighters will 
be trained to deal with civil and military aircraft incidents in the future.  I find that more complex and high level equipment is 
now being used on FESA’s HR vehicles than previously, including high pressure lifting bags, stabilisation equipment and 
power tools to meet the changing requirements at a HR incident and that because of these changes a range of HR training 
resources have been developed and introduced to firefighters since 2004.  After reviewing the HR Cat 2 DVD and Cat 2 
Training Manual I am also of the view that Cat 2 training in this rescue area requires a firefighter to have significantly higher 
and more complex skill levels than a HR Cat 1 trained firefighter. 
LR/VR 

392 As I accept Mr Lieftink’s evidence and taking into account the tiered training model that FESA has adopted I find that LR 
training will in all probability be introduced at both a Cat 1 and Cat 2 level during the life of the proposed agreement and there 
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was no dispute that the training to be required of firefighters in this area is currently being reviewed and that once this review 
is complete further training in this area will progress (see also FESA Annual Report 2005-2006 - Exhibit A17 page 70).  It was 
also not in dispute that many of the complex and demanding VR Cat 2 competencies which requires approximately 130 hours 
of training is required to be held by all CSR specialist firefighters who are stationed at CSR stations, which is a significant 
number, as well as firefighters working at Perth station.  On this basis I accept that there are approximately 350 firefighters 
who currently have specialist training in this area (see Appendix A). 
CSR 

393 It is not in dispute that firefighters who work at the nine CSR designated stations throughout WA hold CSR Cat 2 specialist 
skills, which according to the union’s estimate equates to approximately 450 firefighters during the term of the proposed 
agreement and I accept the union’s claim that there has been a significant increase in the level of competencies required of 
firefighters in this area since 2004.  It is also the case that in 2005/2006 all firefighters completed CSR Cat 1 training.  I am of 
the view that given the extensive hours of training required of firefighters to reach this level that the training required of 
firefighters to attain the Cat 2 competency in this area is complex and again, I accept the union’s evidence that non-specialist 
firefighters will continue to receive Cat 1 training in this area during the life of the proposed agreement. 
TR 

394 I accept the evidence given by Mr Lieftink that it is expected that Cat 1 training in this area will be delivered to all firefighters 
during the life of the proposed agreement and that Cat 2 TR training requirements are currently being finalised and that it is 
likely that up to 50 firefighters will be trained at the TR Cat 2 level during the life of the proposed agreement or soon after. 
RCR 

395 The parties agree that RCR duties forms part of the normal duties of a firefighter and that this skill is covered in recruit 
training.  The union argues however, that due to recent technological changes to vehicles, such as the introduction of air bags 
and different fuels now being used by vehicles compared to previously, including buses, this has resulted in significant changes 
to the way in which firefighters now undertake RCR duties and that ongoing additional training is required of firefighters to 
meet these new challenges as and when they arise.  I accept the union’s evidence that firefighters are expected to continue to 
develop new RCR skills and update existing RCR skills on an ongoing basis to keep up with additional demands on firefighters 
undertaking RCR and I accept that the skills required of firefighters to effect a RCR have been significantly upgraded in the 
last two and a half years and will continue to be upgraded during the life of the proposed agreement as and when appropriate.  
It is also the case that this skills upgrade has been complemented by a range of new training resources (see paragraph 93) and I 
find on the evidence that the additional skills and the range of new technology that firefighters are expected to deal with when 
effecting a RCR has impacted on how extractions are to be undertaken.  In my view recent changes which have impacted on 
the way in which firefighters undertake RCR constitute more than evolutionary changes to the nature of work normally 
undertaken by firefighters and I find that the new RCR requirements expected of firefighters have not previously formed part 
of a firefighter’s normal duties. 

396 The union claims that all firefighters will gain additional duties resulting from the Emergency Management Act 2005 and from 
the Agreement on Australia’s National Counter-Terrorism Arrangements 2002 however no evidence was adduced by the union 
to expand this claim and I am therefore unable to make findings with respect to these areas. 

397 Taking into account the above conclusions with respect to the enhanced rescue areas I make the following findings: 
1. A significant number of firefighters have recently been trained or will be trained during the life of the proposed 

agreement as Cat 2 specialists in the enhanced rescue areas (except RCR) and Cat 2 trained firefighters hold and 
exercise skills which are considerably more complex and extensive than Cat 1 trained firefighters.  Additionally, 
the equipment used by Cat 2 firefighters is more complex and more sophisticated than the equipment previously 
used by firefighters. 

2. All non Cat 2 firefighters have been trained or will in all probability be trained during the life of the proposed 
agreement in Cat 1 skills in the enhanced rescue areas being claimed by the union (except RCR) and the skills 
used by firefighters when exercising these skills constitute more than just an evolutionary update of the skills 
that firefighters normally exercise. 

3. RCR skills expected of firefighters have increased significantly in the last two to three years and are additional 
to the basic RCR skills of recruit firefighters and the RCR skills currently used by firefighters are significantly 
different to the RCR skills which were compensated for in the 1994 work value case. 

4. The additional complex and enhanced skills that firefighters have recently or will gain in the ERA rescue areas 
which are over and above the skills normally exercised by firefighters contribute to WA firefighters being more 
productive thereby delivering a significantly more efficient and effective emergency service to the WA 
community. 

398 I reject FESA’s claim that Cat 1 training in the enhanced rescue areas being claimed only familiarises a firefighter with 
specialist areas and only requires a firefighter to be aware of and familiar with the general nature of the Cat 2 specialist skills 
and equipment so that a firefighter can determine whether a Cat 2 specialist firefighter should be called in to deal with a 
specific rescue situation.  Whilst I accept that the complexity of Cat 1 training varies between the rescue areas being claimed 
by the union after reviewing the training materials given to the Commission after the hearing and when taking into account 
evidence given by the union’s witnesses I conclude that Cat 1 or basic training in all of the rescue areas identified in the 
union’s ERA claim, excluding RCR which forms part of a firefighters standard training, involves more than a firefighter being 
just aware of the nature of a specialist area.  Specifically I find that Cat 1 training has been designed so that firefighters can 
assist specialist firefighters at a rescue if necessary including an assessment of what is required to be done at an incident and I 
also find that Cat 1 trained firefighters are expected to demonstrate practical understandings in a range of areas relevant to each 
of the enhanced rescue areas.  Cat 1 training also requires a firefighter to have a basic knowledge of each of the rescue areas 
which includes knowledge of potential hazards and the ability to conduct risk assessments using checklists to determine correct 
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procedures.  I also conclude on the evidence that the skills gained and exercised by a Cat 1 firefighter in the enhanced rescue 
areas are over and above the normal duties expected of a firefighter. 

399 The parties disagreed about the numbers of firefighters who are or will be trained to Cat 2 level in the specialist areas being 
claimed throughout the life of the proposed agreement.  In my view this density of specialisation (approximately 70 per cent), 
which I accept has been gained in recent years since FESA adopted its tiered model of training after 2001, has resulted in a 
significant increase to the skill levels of WA firefighters in recent years.  Given my views on witness credit I accept the union’s 
estimate that approximately 1190 plus firefighters are currently trained to the Cat 2 level in the enhanced rescue areas or will 
be trained during the life of the proposed agreement (see paragraph 152).  I also accept Mr Lieftink’s evidence that due to 
resourcing issues FESA’s Training Centre records do not accurately reflect the current extent of the specialised training skills 
held by WA firefighters and these records were relied upon by FESA when determining how many firefighters had been 
trained in the specialist areas.  I therefore accept the evidence given by the union’s witnesses that each firefighter has on 
average at least the equivalent of 1.4 units of specialisation in an enhanced rescue area.  It is also the case that as FESA 
requires a substantial number of relief firefighters be trained on an ongoing basis in the designated specialist areas if they are 
relieving at stations with specialist capabilities I find that during the life of the proposed agreement additional firefighters will 
also be trained in the Cat 2 level of the enhanced rescue areas thus increasing the density of this specialisation.  The parties 
also disagreed about the density of specialisation.  FESA claimed that 60 per cent of firefighters will have specialist training 
during the life of the proposed agreement compared to the union’s figure of 70 per cent.  Given my views on witness credit I 
accept the union’s figure of 70 per cent and in my view this level of specialisation is significant. 

400 I reject FESA’s claim that not all non Cat 2 trained firefighters will be expected to undergo Cat 1 training in the enhanced 
rescue areas (excluding RCR) during the life of the proposed agreement.  As the model adopted by FESA contemplates that not 
all firefighters be trained to a Cat 2 level in my view it is logical to expect that all firefighters have or will undertake in the 
future, basic or Cat 1 training in all of the areas specified in the union’s ERA claim (except RCR) so that they are able to assist 
Cat 2 trained firefighters at an incident as and when necessary or determine when a Cat 2 trained firefighter is to be called to an 
incident. 

401 FESA complained that most of the Cat 1 and Cat 2 training in the enhanced rescue areas did not correspond to recognised 
competencies and this in some way diminished the value of the training undertaken by firefighters in the rescue areas.  It is my 
view that even though not all of the training currently undertaken in the Cat 1 and Cat 2 rescue areas by WA firefighters 
equates to recognised national competencies I find that the training currently undertaken by WA firefighters is rigorous and 
aligned to relevant competencies where possible.  Furthermore, as a firefighter’s training is recorded and validated on a regular 
basis and the skills gained are accepted and recognised by FESA this adds weight to the value of the training undertaken by 
WA firefighters.  I also accept the union’s evidence that a number of Cat 1 and Cat 2 courses are based on competencies which 
have not been mapped over to the national accreditation structure but that this will occur at some point in the future. 

402 Having concluded that WA firefighters have in recent years gained a substantial and extensive range of additional skills and 
competencies in the rescue areas being claimed at both Cat 1 and Cat 2 level and the extent of this specialisation and breadth of 
additional upskilling is significant and that this upskilling has contributed to a significantly more productive workforce and a 
more efficient and effective organisation the question for the Commission to determine is the value to be given to these 
additional skills, the skills to be gained by firefighters during the life of the proposed agreement taking into account any skills 
that have already been compensated for. 

403 The union is claiming an ERA of 4 per cent to be phased in over the life of the agreement and FESA maintains that if any 
amount is to be awarded to firefighters it should be in the form of a General Allowance of $12 per week to cover all rescue and 
first aid duties undertaken by firefighters and an additional Specialist Rescue Allowance of $10 per week to be paid to Cat 2 or 
3 USAR trained firefighters and for firefighters rostered at a designated CBR station. 

404 Having carefully considered the arguments of both parties and when taking into account s26 and the objects of the Act and the 
need to facilitate the efficient organisation and performance of work within an industry balanced with fairness to employees 
within that industry it is my view that the union has made out its case that the extent and complexity of the enhanced rescue 
skills recently gained by WA firefighters has resulted in a significant and additional productivity gain for FESA and therefore 
the WA community.  I also conclude that an increase of 4 per cent on the total rate of a firefighter’s pay in return for 
firefighters gaining Cat 1 and Cat 2 skills plus RCR specialist skills would be a reasonable recompense to be paid to 
firefighters. 

405 There is no exact science when determining a quantum to be paid to an employee in a claim of this nature, however I have 
taken a range of factors into account in determining that 4 per cent is an appropriate quantum to be awarded to WA firefighters.  
There was no dispute that in the 2004 Agreement the parties agreed that 1.1 per cent for basic USAR training be paid to 
firefighters and 1.1 per cent to firefighters for basic training for CBR and that this quantum was to be paid as an all purpose 
allowance.  I have already found that the skill level and complexity of a Cat 2 trained firefighter in the enhanced rescue areas 
being claimed is significantly higher than the skills of a firefighter who has undertaken Cat 1 training and it is clear that 
firefighters undertake a substantial number of hours of training (both initial and ongoing) to be trained to a Cat 2 level training, 
for example 160 hours of training is required for Cat 2 USAR and 130 hours for Cat 2 VR and the necessity to undertake 
ongoing assessment and validation is additional to these hours of training.  It is also the case that over and above Cat 1 and 
Cat 2 training firefighters undertake additional training in areas such as MD units and POD delivery.  It is my view that Cat 2 
training can be regarded on average as being at least three times more complex than Cat 1 training and by using the 1.1 per 
cent paid for basic CBR and USAR training in 2004 as a benchmark this alone equates to a quantum of 3.3 per cent for each 
Cat 2 speciality held by firefighters.  As I accept the unions figure that the density of specialist skills held by firefighters is 
1.4 units this equates to 4.62 per cent.  When additional compensation is given to firefighters holding Cat 1 level training or its 
equivalent in the rescue areas being claimed, except RCR, using 1.1 per cent as a benchmark this equates to 6.6 per cent which 
when added to 4.62 per cent equates to a quantum of 11.22 per cent which is well in excess of the quantum being claimed by 
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the union.  Additionally, payment for enhanced RCR skills is to be added in on top of this quantum.  It is also the case that this 
quantum contemplates the upskilling of Station Officers in the enhanced rescue areas to assist in Cat 1 and Cat 2 training of 
firefighters for whom they have responsibility which in my view encompasses skills greater than those skills contained in Cat 1 
and Cat 2 training. 

406 It is my view that it is appropriate in all of the circumstances that this quantum be paid over and above the 4.5 per cent and 
4 per cent wage increases agreed to be paid to firefighters under the proposed agreement given that the 4 per cent ERA 
payment is in return for firefighters holding and exercising skills which until recent times have not formed part of a 
firefighter’s normal duties and the skills encompassed in the ERA were not contemplated for re-imbursement when the parties 
agreed on the 8.5 per cent being paid to firefighters.  I am also of the view that the 4 per cent should be paid over and above the 
industry allowance already rolled into a firefighter’s base rate of pay as the 4 per cent covers new skills which in my view were 
not contemplated by this payment and I have reviewed the rates of pay paid to firefighters in other states and I note that a 4 per 
cent increase ensures that the rates of pay for firefighters in WA are broadly comparable with the rates of pay paid to 
firefighters in other states. 

407 I reject FESA’s claim that the Commission should accept that firefighters have already been compensated for any additional 
ERA skills they hold or exercise even though these increases may not have been specifically identified in previous agreements.  
Having reviewed the 1994 work value decision and subsequent agreements reached between the parties I can find no evidence 
either express or implied that the skills relevant to the ERA being claimed by the union have previously been compensated and 
it is also the case that the model, which is predicated on having a significant number of specialist firefighters trained in the 
enhanced rescue areas being claimed by the union has only been in place since 2003 and is still evolving.  I also accept the 
union’s evidence that the 2.2 per cent all purpose allowance provided for in the 2004 Agreement to every firefighter was given 
to firefighters to undertake basic training in USAR and CBR training and was not given in recognition of all future more 
specialised and ongoing training undertaken by firefighters in these areas after 2004.  I note that there is a reference in some of 
the recent industrial agreements to recompense for undertaking ongoing training however it is my view this recompense is 
limited to the standard training undertaken by firefighters at the time and not the new skill areas contemplated by the ERA. 

408 Even though the State Wage Principles do not apply to an arbitration pursuant to s42G of the Act it is my view that the 
complexity of the additional skills gained by firefighters in recent years in the areas being claimed and the resultant increase in 
productivity delivered by firefighters to the WA community justifies a pay increase based on the Work Value Changes 
principle in any event. 

409 The union maintains that the 4 per cent allowance should be paid to all firefighters notwithstanding their level of training and 
the union detailed a range of reasons as to why this course of action was appropriate (see paragraph 315).  In the alternative 
FESA argued that if a payment was to be made to firefighters for holding enhanced rescue skills it should only be given to 
those firefighters holding USAR and CBR specialist skills.  After considering the submissions of both parties I accept the 
reasons put forward by the union for paying the 4 per cent ERA to all firefighters and I also take into account that this course 
of action has been endorsed by the union’s members and when taking into account equity and fairness as firefighters will be 
trained in specialist areas by virtue of the station to which they are attached and not by choice.  It is also the case that when a 
specialist rescue is being undertaken non-specialist firefighters have and will continue to assist with these rescues as and when 
appropriate. 

410 I accept the union’s claim that the 4 per cent increase should be added to a firefighter’s total rate of pay and be regarded as an 
all purpose allowance.  This method of recompensing firefighters was used by the parties for firefighters to gain additional 
basic training and skill preparedness in CBR and USAR in the 2004 Agreement and I am satisfied that the skills covered by the 
ERA now form part of a firefighter’s regular duties given the model adopted by FESA and I am aware that allowances have 
been included in a firefighter’s base rate of pay in other states, for example in 1996 the first aid allowance was included in a 
firefighter’s base rate of pay in Victoria and has formed part of a Victorian firefighter’s all-in rate since that time. 

411 I have had regard to FESA’s claim that not all of the Cat 1 and Cat 2 training in the enhanced rescue areas will take place 
during the life of the proposed agreement.  It is my view however that even if the Cat 1 and Cat 2 training of firefighters which 
is contemplated under the ERA does not take place during the life of the proposed agreement once firefighters have been paid 
the ERA for gaining skills in all of the enhanced rescue areas the union is claiming, including RCR, the union is barred from 
seeking any further payments for the Cat 1 and Cat 2 skills relevant these areas unless changes not contemplated by this 
application occur. 

AFAA 

412 I find that in recent years FESA has actively sought to and has ensured that the first aid skills of its firefighters have been 
upgraded and it was not in dispute that all WA firefighters including recruits and existing firefighters now have or will in all 
probability during the life of the proposed agreement, advanced first aid skills which were previously not required of 
firefighters.  What is in dispute is the extent to which the upgrading of a firefighter’s first aid skills which have been recently 
acquired has increased the capacity of WA firefighters to deal with first aid situations and if the Commission finds that the first 
aid skills of firefighters have been significantly upgraded in recent years whether or not firefighters should be recompensed for 
holding and using these additional skills when undertaking their normal duties. 

413 I accept the union’s evidence, which was not in dispute, that in the early 1990s WA firefighters were required to be trained to 
undertake some limited basic first aid training and that a 1996 audit of firefighters’ first aid skills found that first aid training of 
WA firefighters was deficient and after the first aid skills of WA firefighters were reviewed and a report completed in 2000 
into this issue, firefighters undertook more extensive first aid training. 
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414 I accept that by the first half of 2000 WA firefighters had received training in the following first aid competencies: 

AFC 1.17A (Basic First Aid); 

AFC 1.17B (Basic Medical Oxygen Resuscitation); 

AFC 1.17C (Spinal immobilisation, splints and patient handling). 

I find that as at 2006/2007 FESA has determined that all firefighters, including recruits and existing firefighters must complete 
the following first aid courses (also known as AFA) and undertake skills maintenance courses in these areas: 

PUA EME 001A - Provide Emergency Care (for which it appears on the evidence a Senior First Aid certificate is pre 
requisite); 

PUA EME 002B – Manage Injuries at Emergency Incident. 

Firefighters are also required to undertake PUA EME 003B – Administer Oxygen in an Emergency Situation (“AOES”) (see 
letter dated 4 August 2006 from Mr Stevens, Director Fire Services Metropolitan, to Mr Dave Bowers, Secretary of the union - 
Exhibit A11 attachment 1).  There was also no dispute between the parties that holding AFA skills as well as completing 
AOES are prerequisites for being able to undertake a range of rescue competencies. 

415 I accept the union’s evidence that it is compulsory that all recruit firefighters and all currently employed firefighters are or will 
be trained in AFA as well as AOES during the life of the proposed agreement and I also accept that firefighters are required to 
undertake ongoing skills maintenance in these areas. 

416 After reviewing the evidence about the complexity of the AFA courses and AOES and the resultant skill levels that firefighters 
in WA exercise compared to the skills firefighters held and utilised prior to undertaking AFA training I find that the first aid 
skills of WA firefighters have increased significantly in recent years and that WA firefighters now hold advanced level first aid 
skills which enables them to offer comprehensive and effective medical response at incidents which is at times life saving. 

417 Paragraph 34 of this decision, which I accept is an accurate summary except for the use of defibrillators, sets out the specific 
skills which firefighters are expected to use after receiving AFA and AOES training. 

418 Given the advanced level of first aid skills held by firefighters now or during the life of the proposed agreement with respect to 
AFA and AOES training I find that all firefighters now or will in the near future be able to perform advanced first aid on 
individuals involved in incidents that firefighters attend and I accept that the level of first aid assistance that firefighters are 
able to give to the WA community has resulted in a substantial increase to a firefighter’s productivity in this area and a more 
efficient and effective fire and emergency service.  I accept the evidence given by the union’s witnesses that the excellent 
response times of appliances sent to incidents has meant that in recent years firefighters are often first at an accident and 
therefore provide medical assistance to casualties which can at times be life saving.  In the circumstances I find that the 
necessity for firefighters to exercise advanced and at times life saving first aid skills is increasingly becoming a normal part of 
a firefighter’s duties given these excellent response times.  These response times have also been confirmed by FESA (see 
Exhibit A17 - FESA Annual Report 2005-2006 page 163, Table 1: Timeliness of Response Time to Incidents). 

419 I accept that as part of the enhancement of a firefighter’s first aid skills that firefighters are increasingly being provided with 
updated and more sophisticated equipment such as casualty boards used to move injured people which allows firefighters to 
deliver a better service to accident victims and that as a result of these increased skills firefighters are able to give greater 
assistance to ambulance officers when attending an incident. 

420 As a result of the significant increase in first aid skills held and exercised by WA firefighters at incidents for both accident 
victims and colleagues since 2000/2001 and the increasing paramedic function being exercised by WA firefighters at incidents 
I find that WA firefighters should be compensated for their increased skills and productivity by way of a first aid allowance.  In 
reaching the view that WA firefighters should be paid a first aid allowance I take into account that after reviewing the 1994 
work value decision and subsequent industrial agreements I find no evidence that WA firefighters have previously been 
compensated for having and exercising their AFA and AOES skills and in any event the first aid skills of firefighters have only 
been upgraded in recent years. 

421 It is my view that it is appropriate that the first aid allowance be paid to firefighters for actual hours worked as opposed to 
incorporating this payment into their base rate of pay as this is the way in which payment for the use of first aid skills of this 
nature is generally paid to employees. 

422 The union is seeking an allowance of $1.70 per hour worked based on the quantum of the first aid allowances paid to Victorian 
firefighters and the union stated that it is not claiming the full first aid allowance paid to Victorian firefighters because 
Victorian firefighters can be required to be first responders (EMR) to an incident to undertake first aid duties and this is not a 
requirement on WA firefighters. 

423 After reviewing the first aid training of Victorian and WA firefighters it is my view and I find that firefighters in WA and 
Victoria hold roughly equivalent first aid skills.  I acknowledge that defibrillation techniques are covered in a Victorian 
firefighter’s training and I accept that this skill is not covered in any detail in the WA first aid courses, however as automated 
machines are now available for the treatment of patients who are suffering heart problems I do not see this as a significant 
difference.  Additionally, I accept that the main reason that FESA appliances do not carry these machines is due to financial 
considerations (see evidence of Mr Szczygiel, transcript page 228).  I acknowledge that unlike WA firefighters, Victorian 
firefighters have a significant period of on the job training before undertaking EMR duties, which forms a core part of a 
Victorian firefighter’s duties however I am of the view that this does not impact on my finding that the skill levels of WA and 
Victorian firefighters with respect to the range of first aid skills WA and Victorian firefighters are able to exercise at the scene 
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of an incident are roughly equivalent.  As I am of the view that firefighters in Victoria and WA have similar if not equivalent 
levels of advanced first aid training and skills I find that it is appropriate to use the first aid payments made to Victorian 
firefighters as a benchmark to determine the quantum of the first aid allowance to be paid to WA firefighters. 

424 The union maintains that its claim of a first aid allowance of $1.70 per hour for each hour worked by WA firefighters is 
reasonable as Attachment 2 to the union’s submissions confirms that in 1996 $1.00 per hour was paid to Victorian firefighters 
for holding and using their first aid skills and based on a Victorian firefighter working 37.43 hours per week on average, a 
figure not disputed by FESA, this equated, on average, to a weekly amount of $37.43 being paid to Victorian firefighters on 
their base rate of pay (Exhibit R1).  As a result of ongoing increases that Victorian firefighters have received to their base rates 
of pay since 1996 this allowance now equates to an amount of $52.75 per week which is slightly less than the amount he union 
is claiming ($63.63).  The union is not claiming an additional $1.50 per hour for all hours that Victorian firefighters were paid 
in March 2002 when they were available to be rostered and available to undertake EMR duties and as at 1 September 2005 this 
amount was increased to $1.70 per hour. 

425 As the AFA and AOES skills currently held and used by WA firefighters have only recently been or will be gained and 
consolidated by all WA firefighters during the life of the proposed agreement, it is my view that firefighters should be paid a 
first aid allowance for each hour that they are rostered on for duty but not the full amount being claimed by the union.  After 
carefully considering an appropriate quantum to be paid to WA firefighters and when taking into account s26 considerations 
and the relevant objects of the Act I have decided to discount the quantum that is being sought by the union given the relatively 
short timeframe since WA firefighters have or will have attained and exercised advanced first aid skills.  When taking into 
account productivity, efficiency and the high standard of service that firefighters deliver to the WA community with respect to 
their advanced first aid skills I find that an allowance of $1.35 per hour (which equates to a weekly amount of $50.53 based on 
the average hours firefighters are available each week to work) is an appropriate allowance to be paid to WA firefighters in this 
instance in return for holding, exercising and maintaining advanced first aid skills.  In concluding that this is an appropriate 
amount to be paid to WA firefighters I note that the allowance that I have determined should be paid is roughly equivalent to 
the non EMR first aid payment currently paid to Victorian firefighters, which arose out of an arbitrated decision.  In reaching 
the view that an allowance of $1.35 for each hour worked is appropriate I have had regard to FESA’s counter proposal that if 
any payment is to be made to WA firefighters that it should be incorporated as part of a $12 per week General Allowance.  In 
my view this payment is an inadequate amount to compensate WA firefighters for holding and exercising AFA skills given the 
complexity of these skills and the trauma involved in this work and the enhanced service that this delivers to the WA 
community as well as compensating non-specialist firefighters for basic awareness with respect to the seven enhanced rescue 
areas. 

426 Even though the State Wage Principles do not apply to an arbitration pursuant to s42G of the Act it is my view that the 
complexity of the additional skills gained by firefighters in recent years with respect to AFA and the resultant increase in 
productivity delivered by firefighters to the WA community justifies a pay increase based on the Work Value Changes 
principle in any event. 

CA 

427 The union argues that the substantial additional tasks and range of new skills undertaken by CSOs since 1996 which has made 
CSOs more productive and warrants the payment of a 4 per cent wage increase to be paid as an all purpose allowance on top of 
a CSO’s total rate of pay.  In contrast, FESA argues that if the Commission determines that there have been significant 
increases to a CSO’s duties and workloads then a $12 per week allowance is appropriate to be paid to CSOs. 

428 As I accept the evidence given by the union’s witnesses with respect to this claim and given my extensive review of the CC on 
15 December 2006 I find that there have been numerous changes to the key responsibilities expected of CSOs since 1996 
which has significantly increased the range of duties and the nature and complexity of the work undertaken by CSOs between 
1996 and 2007.  I find that from 1996 onwards there have been considerable changes to the scope of activities and problems 
dealt with by CSOs and that due to changes to FESA’s emergency response capacity and a number of major changes to the 
systems used by CSOs in the CC and in the geographic area FESA now services this has also resulted in a significant net 
increase in the work undertaken by CSOs. 

429 Specifically, I accept that the duties undertaken by CSOs have expanded considerably since 1996 when FESA became a 
statewide CC and that as a result CSOs have been undertaking a more complex range of duties.  I find that the additional duties 
required of CSOs has been as a result of the introduction of taking 000 calls statewide and the introduction of BOMS, changes 
to DBAs, the introduction of 6IP (Channel 25) to the CC radio communications and SES call taking being introduced into the 
CC after hours and then 24 hours a day, seven days a week.  I also accept that the new task of using the paging facility and the 
mobilisation of a range of units throughout the State since 1996 requires CSOs to make judgements about the nature of the 
correct mobilisation to occur and that as a result this has contributed to the increased workload and responsibilities of CSOs 
and has also resulted in greater complexity in the work undertaken by CSOs. 

430 Even though FESA committed to increasing the number of CSOs in the CC in 2005 to reduce the work pressures on CSOs it is 
clear from the table prepared by Ms Duxbury that for some years, and notwithstanding FESA endeavouring to have four CSOs 
rostered on in the CC to undertake duties during the peak periods, this has not eventuated and the work undertaken by 
individual CSOs has therefore continued to escalate (see Exhibit A14). 

431 I find that the numerous and significant changes to the roles, duties and responsibilities and therefore productivity of CSOs as 
well as changes to the systems used by CSOs since 1996, which in my view has resulted in a substantially increased workload 
of CSOs and an increase in the value of work undertaken by CSOs, constitutes more than just evolutionary changes at the work 
place as suggested by FESA.  After having personally reviewed the operations of the CC and having had the benefit of being 
able to review the critical and high level nature of the work required of CSOs and having observed CSOs undertaking their 
work it is my view this reinforces the union’s argument that CSOs exercise high levels of judgement, particularly given the 
nature of the systems with which CSOs are required to work and the responsibilities they undertake and I find that this 
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increased productivity has ensured the ongoing efficiency of the CC.  I am cognisant of the fact that CSOs have already been 
granted wage increases in the proposed agreement and that since 1996 other wage increases have been paid to them, however, 
given the extensive increase in the breadth and complexity of the work undertaken by CSOs since 1996 and given the 
extensive changes to the way in which the CC has operated since that time it is my view that the allowance of 4 per cent 
claimed by the union on behalf of CSOs represents an appropriate quantum to be paid to CSOs in addition to the wage 
increases already provided for in the proposed agreement.  Additionally, I have reviewed the relevant industrial instruments 
and I have also found no indication that these additional duties have been paid for, either express or implied. 

432 I note FESA’s argument that future changes to the CC’s computer system should alleviate the workload and pressure on CSOs 
however I am not in a position to judge the impact that these proposed changes may or may not have on a CSO’s current 
workload. 

433 It is my view that when taking into account equity and fairness and the relevant objects of the Act that it is appropriate in the 
circumstances that an allowance of 4 per cent be paid to a CSO, to be added to a CSO’s total rate of pay, as recompense to 
CSOs for the substantial additional and more complex work that CSOs have undertaken since 1996.  As with the ERA and 
AFA claims, even though the State Wage Principles do not apply to an arbitration pursuant to s42G of the Act it is my view 
that the complexity of the additional skills gained by CSOs in recent years and the resultant increase in productivity delivered 
by CSOs to FESA and the WA community justifies a pay increase based on the Work Value Changes principle in any event.  I 
will therefore order that the 4 per cent increase which compensates CSOs for the additional duties, responsibilities and 
workloads that CSOs have been and are required to undertake since 1996 shall be added to a CSO’s total rate of pay in the 
form of an all purpose allowance. 

434 FESA claims that if the union was successful in all of its claims then this would possibly lead to an unacceptable increase to 
the ESL and/or put a strain on the Government’s Consolidated Revenue fund.  FESA did not argue however, that the WA 
Government lacked the capacity to pay the allowances being sought by the union nor was evidence lead about any possible 
negative impact on the WA community if the union’s claims were granted or if the ESL was increased.  I have considered the 
overall economic impact on FESA, the WA Government and the WA community of granting the union’s claims and I have no 
reason to conclude that the cost of the increases is not manageable and I have no evidence before me that nor will these 
increases will adversely impact on the State’s finances or on the WA community if the ESL is increased.  I also note that the 
increase to the rate of pay of a CSO will be delivered to a small number of employees and therefore will have a minimal 
impact on FESA’s financial resources. 

435 The parties are required to prepare a schedule for the registration of the 2006 Agreement incorporating the quantums specified 
in these reasons with respect to the allowances being sought by the union, taking into account the agreed operative date and the 
phasing in of the ERA. 
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2007 WAIRC 00529 
WESTERN AUSTRALIA FIRE SERVICE ENTERPRISE AGREEMENT 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERN AUSTRALIA AND UNITED 

FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD FRIDAY, 15 JUNE 2007 
DELIVERED WEDNESDAY, 20 JUNE 2007 
FILE NO. AG 68 OF 2006 
CITATION NO. 2007 WAIRC 00529 
 
Catchwords Agreement - Application for registration of an Agreement - Application for additional clause that 

terms in agreement that are retrospective also apply to former employees - Jurisdiction considered - 
No Jurisdiction to include new clause - Application dismissed - Industrial Relations Act 1979 (WA) s 
42G 

Result Order issued 
Representation Mr R Andretich of counsel for the Fire and Emergency Services Authority of Western Australia and 

also intervening on behalf of the Minister for Employment Protection 
Mr T Borgeest of counsel for the United Firefighters Union Australia West Australian Branch 

 

Supplementary Reasons for Decision 
1 On 22 May 2007 the Commission issued Reasons for Decision (“the Reasons”) with respect to this application which was 

lodged under s42G of the Act.  The Reasons required the parties to prepare a joint schedule incorporating the quantums 
determined by the Commission in the Reasons with respect to the arbitrated allowances, taking into account the agreed 
operative date (26 May 2006) and the phasing in of the ERA in preparation for the lodgement and registration of the proposed 
agreement.  After conferring about the clauses to be included in the proposed agreement a dispute arose between the parties 
about the payment of wages and allowances to former employees of FESA who had ceased employment after 26 May 2006 
and a hearing was set down to deal with this issue.  At the outset of the hearing the Honourable Minister for Employment 
Protection sought leave to intervene and after hearing from the parties I determined that the Minister had sufficient interest in 
this issue and therefore leave to intervene was granted. 
Contentions 
Union 

2 The union proposes that the following clause be included in the proposed agreement: 
“62A. Confirmation of retrospectivity 

For the avoidance of doubt, the persons who are entitled to the benefit of the various terms of this agreement as 
have retrospective operation, notwithstanding any other clause in this agreement, include persons who, as at the 
date of registration of this agreement and the making of the associated orders under section 42G of the Act, 
have ceased to be employees of FESA.” 

3 The union maintains that the dispute between the parties relates to the form of order which should issue which best reflects the 
Reasons.  The union argues that as the parties agreed that the wage and arbitrated allowance increases would apply 
retrospectively to employees then this includes former employees and the Commission should therefore insert a new 
Clause 62A which reflects this payment in the proposed agreement (see Corlett Bros Pty Ltd v Transport Workers Union of 
Australia (1975) 55 WAIG 644 at 645 and Re Municipal Officers (Brisbane City Council) Interim Award (1966) 8 FLR 297). 

4 The union argues that the Commission has jurisdiction under s42G of the Act to order that the new Clause 62A be included in 
the proposed agreement as the payment of the allowances to former employees forms part of any final order that gives effect to 
the Reasons and there was no dispute that the referral for decision of matters specified by the parties contemplated 
retrospective operation.  The union maintains that the incorporation of the new Clause 62A in the proposed agreement is not an 
additional claim for a term outside of the scope of matters submitted to the Commission for determination under s42G of the 
Act and the union disagrees with FESA’s proposition that the memorandum of understanding reached between the parties on 
30 June 2006 does not contemplate back pay being paid to former employees who left FESA after the agreed operative date as 
a retrospective operative date was included in the issues to be arbitrated (see paragraph 3 of the Reasons). 

5 The union argues that the Commission should include the new Clause 62A in the proposed agreement to prevent the avoidance 
of doubt or any future disputes occurring in line with the objects of the Act. 

6 The union rejects FESA’s reliance on the authority of Director General of the Ministry for Culture and the Arts v Civil Service 
Association of Western Australia Incorporated & Ors (2000) 80 WAIG 453 and maintains that this decision only stands for the 
proposition that absent agreement of the parties there is no power available to the Commission under s44 of the Act to order 
that the subject agreement have a retrospective operation and the union argues that FESA’s claim that there will be a flow on to 
other agencies is not relevant as FESA or any other Government department or agency which does not wish to pay former 
employees when an agreement includes retrospectivity can exclude them from future agreements. 
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FESA 
7 FESA argues that the Commission does not have jurisdiction to include the clause proposed by the union and FESA strongly 

opposes the inclusion of a clause in the proposed agreement confirming the payment of wages and allowances to former 
employees.  FESA argues that the Commission has no power to consider this issue as it was not referred as an issue for 
arbitration under s42G of the Act and it is not possible for the Commission to make an industrial agreement regulating 
employment conditions of employees who are not employed at the time the agreement is registered or to order a retrospective 
operation of an agreement or part of it that is not agreed to by the parties.  FESA maintains that as the payment of the benefit of 
the arbitrated allowances to former employees was not a matter referred for arbitration pursuant to s42G of the Act nor was 
back payment to former employees agreed between the parties then the Commission has no power to deal with the union’s 
application to include a clause to this effect given the terms of s42G of the Act.  FESA maintains that as this matter was not 
specified as an issue in respect of which an order was sought under s42G(1)(c) of the Act and was not an issue argued before 
the Commission the Commission has no power to include the new clause in the proposed agreement.  FESA argues that it 
never reached any agreement with the union to back pay wages and allowances to employees who since 24 May 2006 ceased 
employment with FESA and FESA claims that it only agreed to pay the arbitrated allowances to persons employed from the 
date of the proposed agreement’s registration.  FESA also relies on a joint letter dated 16 March 2007 which was sent to the 
Commission confirming that all outstanding matters between the parties had been agreed except for the arbitration of the 
specified allowances and clause 5 of the memorandum of understanding which confirms that the operative date for payment of 
the first wage increase and any allowances will be on the first pay period on or after 24 May 2006 does not specify that this 
payment is to be made to former employees. 

8 FESA relies on Director General of the Ministry for Culture and the Arts v Civil Service Association of Western Australia 
Incorporated & Ors (op cit) at 457 where Anderson J stated the following: 

"For the Commission to order that an Agreement operate from a date earlier than the Agreement, where the parties have 
not agreed that it have a retrospective effect, is tantamount to conferring rights and imposing obligations which are not 
contained in the Agreement.  In my opinion, that is the effect of the Order in this case.  It purports to extend the Industrial 
Agreement beyond the terms agreed upon.  I can find nothing in the Industrial Act which empowers the Commission to 
do that." 

FESA maintains that this is authority for the Commission not having any power to impose an obligation upon a party who has 
not agreed to it and has not asked the Commission to determine whether it should be under s42G of the Act. 

9 FESA argues that there is no merit to making the orders sought as the delay in the outstanding issues being arbitrated was 
caused by a range of factors and there was no action taken by FESA to delay the proceedings and there is also the possibility 
for flow on if the clause being sought by the union is included in the proposed agreement on the evidence of Mr John Serich 
that the Department of Consumer and Employment Protection’s policy is for Government agencies not to enter into industrial 
agreements which have retrospective effect with respect to the payment of wages and other payments to former employees. 
Findings and conclusions 

10 I am not persuaded that the Commission has the power under s42G of the Act to include the new Clause 62A being sought by 
the union in the proposed agreement and even if the Commission has the power to do so it is my view that this clause should 
not be inserted into the proposed agreement. 

11 In my view the clause the union is seeking to have included in the proposed agreement is more than a clarification of the form 
of order that should issue to reflect the Reasons and I find that it effectively represents a new claim.  Section 42G(1)(c) of the 
Act provides that an application made to the Commission by negotiating parties when agreement is not reached between them 
on all issues specifies the matters to be arbitrated and s42G(3) of the Act provides that the Commission may only order that the 
provisions to be included in an agreement must be in relation to the matters identified by the negotiating parties in the 
application referred to in s42G(1)(c) of the Act.  The issue of paying back pay to former employees of FESA was not agreed 
by the parties and it was not referred to the Commission as an issue in dispute between the parties for determination.  Whilst 
the memorandum of understanding does include a retrospective operative date there is no mention in this memorandum that the 
retrospective payment of wage increases and allowances shall be paid to former employees.  I also note that the memorandum 
provides that the parties accepted that all matters arbitrated by the Commission are in full and final settlement of this 
application.  As this issue was not agreed between the parties nor referred for arbitration either under the memorandum of 
understanding or s42G(1)(c) of the Act it is my view therefore that the Commission does not have the power to insert a clause 
in the proposed agreement confirming the back payment of wages and allowances to former employees. 

12 The union submitted that if the new Clause 62A was not included in the proposed agreement it believes that this would not 
change the effect of the proposed agreement in any event with respect to former employees and FESA’s former employees 
would be able to claim back pay of the allowances and wages but this would have to be done in another place and in the 
circumstances I find that the union is not prejudiced by the exclusion of this clause from the proposed agreement. 

13 I therefore decline the union’s request to include a clause confirming that former employees shall receive back payment of the 
wages and allowances included in the proposed agreement and the clauses to be incorporated into the proposed agreement shall 
be those as agreed between the parties. 
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2007 WAIRC 00561 
WESTERN AUSTRALIAN FIRE SERVICE ENTERPRISE BARGAINING AGREEMENT 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERN AUSTRALIA AND UNITED 

FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 27 JUNE 2007 
FILE NO/S AG 68 OF 2006 
CITATION NO. 2007 WAIRC 00561 
 

Result Order Issued and Agreement Registered 
 

Order 
HAVING heard Mr R Andretich of counsel, Ms Hartley of counsel and Ms G Wood on behalf of the Fire and Emergency Services 
Authority of Western Australia and Mr M Bromberg of counsel, Mr A Bandt of counsel, Mr T Borgeest of counsel and Mr D 
Bowers on behalf of the United Firefighters Union of Australia West Australian Branch, the Commission, pursuant to the 
requirements under s42G of the Industrial Relations Act, 1979 and consistent with the Reasons for Decision that issued on 22 May 
2007 and the Supplementary Reasons for Decision that issued on 20 June 2007 hereby orders: 

1. THAT the proposed Western Australian Fire Service Enterprise Bargaining Agreement 2006 contain the 
following: 
(a) An Enhanced Rescue Allowance of 4 per cent, which is to be regarded as an all purpose allowance, to 

be added to the total rate of pay of all employees in firefighting classifications payable from the first 
pay period on or after 24 May 2006 phased in over two years in four six monthly increments. 

(b) An Advanced First Aid Allowance of $1.35 per hour for each hour worked to be paid to all employees 
in firefighting classifications from the first pay period on or after 24 May 2006. 

(c) A Communications Allowance of 4 per cent, which is to be regarded as an all purpose allowance, to 
be added to the total rate of pay and paid to all Communications Systems Officers from the first pay 
period on or after 24 May 2006. 

WHEREAS pursuant to the requirements under s41A of the Act the Commission is satisfied that the Western Australian Fire 
Service Enterprise Bargaining Agreement 2006 incorporates the terms set out Order 1; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders: 

2. THAT the Western Australian Fire Service Enterprise Bargaining Agreement 2006 in the terms of the 
agreement filed on 1 December 2006 and amended on 21 March 2007, 21 June 2007 and 27 June 2007 be 
registered as an industrial agreement under s41of the Act. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS—Variation of— 

2007 WAIRC 00525 
PRISON OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD MONDAY, 28 MAY 2007 
DELIVERED FRIDAY, 15 JUNE 2007 
FILE NO. APPL 115 OF 2005 
CITATION NO. 2007 WAIRC 00525 
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Result Award varied 
 

Reasons for Decision - Extempore 
1 The Western Australian Prison Officers' Union of Workers and the Minister for Corrective Services have, at long last, reached 

an agreement on the final stages of the comprehensive change that they agreed to implement in whereby prison officers who 
were known as industrial officers, those who generally teach industry trade skills to prisoners, were reclassified as vocational 
support officers, or VSOs.  Negotiations between the parties resulted in a five-tiered classification structure for VSOs based 
upon the introduction of a more effective management, administration and operation of the work areas where two or more 
VSOs work.  This structure was inserted into the award in October 2003 ((2003) 83 WAIG 3621).  However that structure did 
not resolve all of the issues. 

2 The creation today of a new level 2A accommodates the issue that arises when more than two VSOs work side by side and it is 
assumed that one VSO is in charge of the other.  This responsibility was not recognised in the five classifications.  It will only 
apply to areas where two or more level 2 VSOs operate. 

3 The schedule to vary the award is agreed between the parties and an order has issued in terms of the schedule.  The award has 
been varied in the terms of the order with an operative date of the first pay period on or after Thursday, 14 June 2007.  It is a 
mark of the professionalism that exists between the Union and the Department that has existed now, I think, for a couple of 
years whereby the majority of matters, if not all of them, have resulted in an agreement without the need for the Commission to 
decide the matter, and that is as it should be. 

4 Order accordingly. 

 
2007 WAIRC 00522 

PRISON OFFICERS' AWARD  
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 
APPLICANT 

-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 14 JUNE 2007 
FILE NO/S APPL 115 OF 2005 
CITATION NO. 2007 WAIRC 00522 
 
Result Award varied 
Representation 
Applicant Mr DR Seal 
Respondent Mr N Cinquina 
 

Order 
HAVING heard Mr DR Seal on behalf of the applicant and Mr N Cinquina on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, and by consent, hereby orders – 

THAT the Prison Officers' Award be varied in accordance with the following schedule and that such variations shall have 
effect from the first pay period commencing on or after the 14th day of June 2007. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1. In Schedule A – Rates of Pay insert the following in the Prison Officers (Vocational and Support) classification, 

immediately above Level 3: 
Level 2A  

Monday to Friday  
1st Year 44,950 
3rd Year 45,849 

Regional Increment 47,649 
Monday to Friday plus Public Holidays  

1st Year 46,207 
3rd Year 47,132 
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Level 2A—continued  
Regional Increment 48,932 
Alternate Weekends  

1st Year 51,613 
3rd Year 52,645 

Regional Increment 54,445 

 

NOTICES—Award/Agreement matters— 

2007 WAIRC 00601 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 47 of 2007  
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“DEPARTMENT OF CULTURE AND THE ARTS RETAIL STAFF AGREEMENT 2007” 
NOTICE is given that application has been made to the Commission by the Director General Department of Culture and 
the Arts, under the Industrial Relations Act 1979, for the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 
3. DEFINITIONS  
  … 
 “Classification” for the purpose of this agreement means one of the following jobs: 
  “Shop Assistant/Sales Person” – shall mean an employee performing one or more of the following functions; 

• The receipt into and the preparation for sale and or display of goods in or about any shop; 
• The prepacking or packing, weighing, assembling, pricing or preparing of goods or provisions for 

sale; 
• The display, shelf filling, relpenishing or any other method of exposure or presentation for sale of 

goods; 
• The sale of goods by any means; 
• The receiving arranging or making payment by any means; 
• The recording by any means of a sale or sales; 
• The wrapping or packing of goods for despatch. 
 “Supervisor” – shall mean an employee supervising shop assistants/sale persons. 
… 

5. APPLICATION AND PARTIES BOUND  
5.1 This agreement shall replace the Arts Institutions Retail Staff Terms and Conditions 2002 (unregistered). 
5.2  The parties bound by the agreement are the Shop Distributive and Allied Employees Association of Western 

Australia and the Director General of the Department of Culture and the Arts. 
5.3 The agreement shall apply to all employees who are members of or eligible to be members of the union and 

employed in the classifications defined in Clause 3 – Definitions.  At the date of registration, the approximate 
number of employees bound by the agreement is 32. 

5.4 This agreement provides all terms and conditions of employment. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  J. SPURLING, 
 Registrar. 

10 July 2007 
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2007 WAIRC 00604 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. PSAAG 10 of 2007 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“MAIN ROADS APEA ENTERPRISE BARGAINING AGREEMENT 2007” 
NOTICE is given that an application has been made to the Commission by the Commissioner of Main Roads, under the 
Industrial Relations Act 1979, for the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 
9. PARTIES TO THE AGREEMENT 

The parties to this Agreement are: 
Employer 

• The Commissioner of Main Roads 
Unions/Associations 

• The Association of Professional Engineers Australia (WA Branch) (the Association) 
10. SCOPE 

This Enterprise Agreement shall apply to all employees working in Main Roads who are eligible to be covered 
by the Professional Engineers (Main Roads Western Australia) Award 2002.  At the date of registration the 
number of employees eligible to be covered by this Agreement is approximately 200. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  J. SPURLING, 

Registrar. 
4 July 2007 

 
 

2007 WAIRC 00594 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 43 of 2007 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“MAIN ROADS AWU ENTERPRISE BARGAINING AGREEMENT 2007” 
NOTICE is given that an application has been made to the Commission by the Commissioner of Main Roads, under the 
Industrial Relations Act 1979, for the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 
9. PARTIES TO THE AGREEMENT 

The parties to this Agreement are: 
Employer 
• The Commissioner of Main Roads 
Unions/Associations 

• The Australian Workers’ Union (the Union) 
10. SCOPE 

This Enterprise Agreement shall apply to all employees working in Main Roads who are members or eligible to 
be members of the Union.  At the date of registration the number of employees eligible to be covered by this 
Agreement is approximately 76. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  J.A SPURLING, 

Registrar. 
4 July 2007 
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2007 WAIRC 00602 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 46 of 2007  
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“STOREMEN (GOVERNMENT) – DEPARTMENT OF CULTURE AND THE ARTS – AGREEMENT 2007” 
NOTICE is given that application has been made to the Commission by the Director General Department of Culture and 
the Arts, under the Industrial Relations Act 1979, for the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 
5. APPLICATION AND PARTIES BOUND  
5.1 The parties bound by the agreement are the Shop, Distributive and Allied Employees’ Association and the 

Director General of the Department of Culture and the Arts. 
5.2 The agreement shall apply to all employees who are members of or eligible to be members of the union.  At the 

date of registration, the approximate number of employees bound by the agreement is five. 
5.3 The agreement shall be read in conjunction with the Storemen (Government) Consolidated Award 1979.  Where 

the provisions of the award and the agreement are inconsistent, the provisions of the agreement shall prevail. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  J. SPURLING, 
 Registrar. 

10 July 2007 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2007 WAIRC 00552 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORRAINE ROSE ALLEN 
APPLICANT 

-v- 
THE ABORIGINAL LEGAL SERVICE OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 18 JANUARY 2007, MONDAY, 14 MAY 2007, FRIDAY, 1 JUNE 2007 
DELIVERED TUESDAY, 26 JUNE 2007 
FILE NO. U 550 OF 2006 
CITATION NO. 2007 WAIRC 00552 
 
CatchWords Industrial Law – Termination of employment - Harsh, oppressive and unfair dismissal - Liberty to 

apply for costs granted - –Relevant principles applied - Costs by way of disbursements ordered - 
Industrial Relation Act 1979 s 27(1)(c), Workplace Relations Act 1996 (Cth). 

Result Order Issued 
Representation  
Applicant Mr G Patrick of counsel 
Respondent Mr B Richardson of counsel  
 

Reasons for Decision 
1. By order of the Commission dated 15 May 2007, the substantive application in this matter, being a claim by the applicant 

that the respondent harshly, oppressively and unfairly dismissed her on 16 November 2006, was dismissed.  The 
application was dismissed following the applicant filing a purported notice of discontinuance on the morning of the first 
day of the hearing of the matter, listed for five days.  In that same order, the respondent sought and was granted liberty to 
apply as to costs, with further orders as to the filing and service of affidavits and outlines of submission in relation 
thereto. 

Application for Costs 
2. The respondent has exercised the liberty granted to it and has brought an application for costs against the applicant 

pursuant to s 27(1)(c) of the Industrial Relations Act 1979 (“the Act”).  In support of its application, the respondent filed 
two affidavits of Peter Francis Collins.  The first, filed on 18 May 2007, evidences the costs incurred by the respondent, 
apart from legal professional costs, largely in the nature of preparation and copying of documents, the execution of 
various witness summonses, and ancillary costs including travel costs incurred by the respondent in relation to the 
preparation of its case for hearing.  Additionally, in a further affidavit filed on 29 May 2007, Mr Collins affirmed the 
content of counsel for the respondent’s outline of submissions filed in connection with this application and the 
respondent’s amended notice of answer and counterproposal.   
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3. Additionally, Mr Collins referred to and annexed to his second affidavit, bundles of various documents relevant to the 
substantive proceedings, in particular, copies of numerous email communications between the applicant and Sergeant 
Forward, referred to in Mr Collins’ affidavit of discovery sworn on 8 February 2007.  Also included were copies of 
numerous other documents that the respondent was seeking to rely upon at the hearing of the substantive matter.  The 
total costs claimed by the respondent, is the sum of $896.00. 

4. The applicant also filed a written outline of submissions and an affidavit in support of her opposition to the respondent’s 
application for costs.  No issue is taken by the applicant with the evidence of the respondent as to the particular costs 
claimed. 

Contentions of parties 
5. Counsel for the respondent Mr Richardson in his written and oral submissions, briefly referred to the history of the 

present proceedings as follows.  A conciliation conference took place on 18 January 2007 which did not resolve the 
matter between the parties.  Interlocutory orders were made and the applicant filed an affidavit of discovery on 8 February 
2007.  The respondent filed an affidavit of discovery on the same date.  The respondent submitted that the applicant’s 
solicitors provided the respondent with copies of requested discoverable documents on 2 May 2007.  Furthermore, that 
the applicant’s then solicitors inspected the respondent’s discovered documents on 10 May 2007, one clear working day 
prior to the substantive hearing listed to commence on 14 May 2007.  It was common ground that at approximately 
8:56am on 14 May 2007, the respondent received a copy of an email addressed “To The Commission” in the following 
terms: 

 “I confirm that there is a hearing set down to commence today for a period of five days.   
 I confirm that I wish to discontinue this action immediately.” 
6. Attached to that email, was an unsealed copy of a notice of discontinuance.  A copy of a Form 14 – notice of withdrawal 

or discontinuance was signed by the applicant and filed in the Registry of the Commission at approximately 9:00am on 14 
May 2007, purporting to discontinue the application. 

7. When the matter came before me for hearing at 10:30am, Mr Millman, a solicitor from Slater and Gordon solicitors, 
appeared as a courtesy to the Commission, but informed me that the applicant’s instructions to his firm had been 
withdrawn.  As a consequence of submissions made by counsel, the Commission made the orders earlier referred to.   The 
applicant did not appear before the Commission. 

8. In support of the costs application, Mr Richardson made a number of submissions.  It was put that as a legal practitioner 
of some 12 years standing, the applicant should well have known that the respondent would be incurring significant costs 
in preparing for a five day hearing in relation to her claim.  The applicant was moreover, aware that counsel had been 
instructed to appear in the matter.  Counsel submitted that on the morning of the hearing there was no reason offered by 
the applicant as to why she wished to discontinue the proceedings.  There was no explanation for her absence to appear 
personally in court to explain her position.  It was submitted that the applicant’s absence on the morning of the hearing, to 
explain her position, would enable the Commission to draw an inference adverse to the applicant to the effect that no 
good reason existed for the last minute purported discontinuance of the application. 

9. There were further submissions made in relation to the unmeritorious nature of the applicant’s claim.  It was submitted 
that the application as commenced by the applicant, constituted an abuse of process as the applicant either knew, or 
should have known, that her claim had little prospect of success.  This was because the applicant at all material times 
either knew, or ought to have known, that the respondent had in its possession a series of email communications between 
the applicant and a Sergeant Forward, a police officer with the Western Australian Police, which communications clearly 
establish an intimate personal relationship at odds with the applicant’s professional relationship as a solicitor employed by 
the respondent.  The applicant was required to appear in criminal matters in which Sergeant Forward was involved as a 
police prosecutor.  It was submitted that these email communications, demonstrated a patent conflict of interest between 
the applicant’s personal interests and her professional duty as counsel towards her clients and the respondent.  
Mr Richardson informed the Commission that these matters were the subject of complaints to the Legal Practice Board 
and those matters are pending.   

10. Counsel referred to various authorities in relation to conflicts between solicitors personal and professional duties and 
submitted that this was a clear case where the circumstances justified the respondent’s decision to terminate the 
applicant’s employment. 

11. In relation to the discovery process and in particular the email communications between the applicant and Sergeant 
Forward, that were a central part of the case should it have proceeded, counsel for the respondent submitted that contrary 
to the assertions made by the applicant in her affidavit, the relevant documents were discovered in the affidavit of 
discovery sworn by Mr Collins on 8 February 2007.  It was submitted that whilst at Part 3 of the list of documents, which 
was in the standard form, reference is made to various emails from the applicant to Sergeant Forward and from Sergeant 
Forward to the applicant as being deleted from the applicant’s hard drive office computer, the same documents are set out 
in Part 1 of the schedule at items 11 to 39 thereof.  It was submitted that the applicant, in asserting that the subject 
documents had been “lost”, displayed a fundamental inability to understand a list of discovered documents.  Part 3 of the 
schedule properly identified documents which had been stored on the applicant’s computer hard drive but had been 
deleted on or about the date referred to.   However, copies of those same documents that had been obtained were properly 
set out in Part 1 of the schedule, and which were available for inspection in the usual fashion. 

12. In short, counsel for the respondent submitted that the applicant had no justifiable reason for such an exceptional and 
extraordinary late withdrawal of her claim other than realising her case had no merit when inspection of the relevant 
documents were finally undertaken on 10 May 2007. 

13. Counsel who appeared on behalf of the applicant, Mr Patrick, made a number of submissions.  The central thrust of those 
submissions was that the applicant understood from the affidavit of discovery filed by Mr Collins on 8 February 2007, 
that the emails in question passing between the applicant and Sergeant Forward, were not available for inspection.  The 
applicant did not realise their existence until such time as the applicant’s then solicitors attended on the premises of the 
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respondent for inspection of documents on 10 May 2007.  It was submitted that in reliance upon Brailey v Mendex Pty Ltd 
t/as Mair and Co Maylands (1972) 73 WAIG 26, that this was not a case of “extreme circumstances” whereby an order 
for costs ought be made.   

14. In her affidavit, the applicant testified as to a number of matters.  Much of the applicant’s evidence went to the nature of 
her relationship with Sergeant Forward and various other persons, some of which was, to say the least, surprising.  The 
applicant referred to the respondent’s affidavit of discovery dated 8 February 2007.  Reference was made to Part 3 of the 
Schedule and the assertion therein that the email correspondence, formerly on the applicant’s office computer hard drive, 
between the applicant and Sergeant Forward, was no longer in the respondent’s possession or control.  The applicant 
referred to par 5 of Mr Collins’ affidavit in this regard.  However, the applicant did not make any reference in her 
evidence, to par 3 of Mr Collins’ affidavit.   

15. The applicant testified that on 14 March 2007, her then solicitors advised her that they had written to the respondent on 
the basis of the discovery provided, and that the respondent “had no evidence and had sought to negotiate”.  It was then 
said by the applicant that on 20 April 2007, the respondent replied to her then solicitors advising that they had reviewed 
their files and would be proceeding in their defence to the applicant’s claims.  She said that there was no indication that 
the email correspondence referred to in the affidavit of discovery of the respondent had been “located”.  The applicant 
then in her evidence referred to the inspection on 10 May 2007 by her then solicitors which disclosed the relevant emails. 

16. On Friday 11 May 2007 the applicant said she met with her then solicitors and said that she was advised to discontinue 
the proceedings based upon the documents inspected the day prior but she refused.  The applicant then said that over the 
course of the following weekend, she formed the view that her then solicitors had not adequately prepared her case and it 
should not proceed.  The applicant said that on Sunday 13 May 2007, she sent an email to her solicitors instructing them 
to discontinue the matter which they refused to do.  Various emails passed between the applicant and her then solicitors, 
the last of which requested the applicant to attend their office at 8:30am Monday 14 May 2007.  Additionally, the 
applicant in the email correspondence with her former solicitors, advised that she would personally appear before the 
Commission on the morning of 14 May 2007 and that the solicitor’s appearance was “unnecessary”. 

Consideration 
17. The test in relation to costs applications in this jurisdiction is well known.  In Brailey, the Full Bench referred to the 

discretionary power under s 27(1)(c) of the Act enabling the Commission to make an order for costs and expenses, 
excluding those for any legal practitioner or agent.  The Full Bench referred to the general policy in industrial 
jurisdictions that costs ought not be awarded, except in “extreme cases”.  Perhaps in light of amendments to the 
Workplace Relations Act 1996 (Cth) as to costs, the approach in this regard should be the subject of review.  However, 
unless and until Brailey is reconsidered by the Full Bench, I should adopt this approach for the purposes of this matter. 

18. I am well satisfied that the respondent ought be compensated, as far as is possible, for its costs and expenses in preparing 
its defence to a matter listed for a five day hearing before the Commission.  The costs claimed, no doubt, probably 
represent only a small proportion of the respondent’s actual costs incurred.   

19. On the evidence before the Commission, I do not find the applicant’s explanation for her circumstances leading to her last 
minute discontinuance of the proceedings convincing.  On the contrary, it seems to me on the evidence, that the applicant 
surprisingly, as a senior solicitor, fundamentally misunderstood the affidavit of discovery filed by Mr Collins on 8 
February 2007.  In my view, that affidavit of discovery, which is in the usual form used in litigation, even on a cursory 
examination, discloses the existence of the email communications passing between the applicant and Sergeant Forward at 
par 3 thereof.  They are then set out in list form in Part 1 of the Schedule.  At par 5 of Mr Collins’ affidavit of discovery, 
he refers to the documents listed in Part 3 of the Schedule, being documents that formerly existed on the applicant’s office 
computer hard drive which were deleted on or about 14 November 2006 and were no longer in existence.  This is entirely 
proper as it refers to electronic copies of documents which were, but at the time of the making of the affidavit of 
discovery, were no longer in the possession of the respondent.   

20. This of course, on a most basic understanding of the affidavit of discovery, does not alter the existence of hard copies of 
the documents as set out in Part 1 of the schedule to the affidavit.  It is therefore plain that the emails in question, and all 
of the respondent’s discovered documents, were properly discovered, were available for inspection from early February 
2007 but inexplicably, were not inspected until only one clear working day or so prior to the commencement of the 
hearing of the matter before the Commission.  Whilst the applicant sought to apportion some blame for her circumstances 
upon her then solicitors, as a solicitor herself, it is clear that she fundamentally misapprehended the respondent’s affidavit 
of discovery filed on 8 February 2007 and moreover, offered no explanation either in her affidavit, or personally by 
appearing before the Commission, what steps she had taken prior to 10 May 2007, to ensure her case was ready to 
proceed on 14 May 2007.   

21. Moreover, it is open to infer, and indeed I do infer on the evidence, that the applicant’s maintenance of the proceedings to 
literally the last moment before their listed commencement, was due to her apparent understanding that the respondent did 
not physically have possession of evidence which on any view of it, as contained in Mr Collins’ supplementary affidavit 
filed for the purposes of this costs application, was very damaging to her case.  Seemingly, it was only until the applicant 
realised that the respondent had these documents in its possession, when inspection was undertaken on 10 May 2007, that 
the claim was abandoned.  It is significant to observe in my view that despite the assertions of the applicant in her 
evidence as to allegations that her former solicitors had not prepared her case for hearing, no instructions were given to 
her then solicitors to seek an adjournment of the proceedings and no such application made before the Commission by the 
applicant in person. 

22. In conclusion, I consider that this is an appropriate case for the awarding of costs for expenses incurred.  Having 
considered the affidavit filed by Mr Collins, and the supporting materials, I consider that the claims made largely for 
photocopying of documents, service of witness summonses and attendant costs and expenses, are entirely reasonable. 

23. An order therefore will be made for costs in the sum as claimed by the respondent. 
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2007 WAIRC 00546 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORRAINE ROSE ALLEN 
APPLICANT 

-v- 
THE ABORIGINAL LEGAL SERVICE OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 28 JUNE 2007 
FILE NO/S U 550 OF 2006 
CITATION NO. 2007 WAIRC 00546 
 
Result Order Issued 
Representation 
Applicant Mr G Patrick of counsel 
Respondent Mr B Richardson of counsel instructed by The Aboriginal Legal Service of Western Australia Inc 
 

Order 
HAVING heard Mr G Patrick of counsel on behalf of the applicant and Mr B Richardson of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 That the applicant pay to the respondent the sum of $896.00 for costs and expenses incurred within 21 days of the date of 

this order. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
2007 WAIRC 00589 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES NICHOLAS MARK CORNELISSEN 

APPLICANT 
-v- 
HONDA NORTH 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 6 JULY 2007 
FILE NO/S B 42 OF 2007 
CITATION NO. 2007 WAIRC 00589 
 

Result Application discontinued 
Representation 
Applicant Mr N M Cornelissen 
Respondent Mr D Johnston (as agent) 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 23 April 2007 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;  
AND WHEREAS the matter was listed for a jurisdictional hearing on 17 May 2007; 
AND WHEREAS prior to the hearing commencing the parties held private discussions and an agreement was reached; 
AND WHEREAS on 26 June 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2007 WAIRC 00574 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JURICA DENONA 
APPLICANT 

-v- 
COLIN PARKER - DIRECTOR OF PRECAST WA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 29 JUNE 2007 
FILE NO B 71 OF 2007 
CITATION NO. 2007 WAIRC 00574 
 
Result Application discontinued 
Representation 
Applicant Mr J Denona 
Respondent Mr C Parker 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS a conciliation conference was convened on 11 June 2007 at the conclusion of which the matter was resolved; and  
WHEREAS the applicant advised the Commission on 21 June 2007 that he wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00549 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EUGENE D'MONTE 
APPLICANT 

-v- 
Q-MAC ELECTRONICS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD 26 FEBRUARY 2007, 27 FEBRUARY 2007, 26 MARCH 2007 
DELIVERED MONDAY, 25 JUNE 2007 
FILE NO. U 300 OF 2005 
CITATION NO. 2007 WAIRC 00549 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Principles applied - Applicant 

unfairly dismissed - Application upheld – Compensation ordered - Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Upheld and Order Issued 
Representation  
Applicant Mr K Trainer (as agent) 
Respondent Ms M Ivanovski (of counsel) 
 

Reasons for Decision 
1 This is an application by Eugene D’Monte (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges that he was unfairly terminated from his position as a stores assistant with Q-Mac Electronics Pty 
Ltd (“the respondent”) on 7 December 2005.  The respondent denies that the applicant was unfairly terminated. 
Background 

2 There are a number of relevant facts that are not in dispute.  When the applicant commenced employment with the respondent 
in November 2000 as a full time stores assistant he signed an employment agreement which confirms that in addition to his 
normal wages the applicant would be paid a wage adjustment or bonus under an incentive scheme (Exhibit R1/3).  The 
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agreement also stated that it could be terminated by either party by the giving of two weeks’ written notice and with full 
benefits being paid up to the date of termination. 

3 A job description detailing the applicant’s duties was agreed between the parties on or about 19 November 2003.  The job 
description confirmed that the applicant reported to the production manager and undertook the following functions: 

• Receipt of goods into/out (sic) stores and attending to general housekeeping requirements 
• Picking of components to create batches for production according to the production plan 
• Packing goods for dispatch 
• Cycle counting for stock control 
• Charging batteries 
• General housekeeping in the stores area 
• Other associated stores duties as may be required from time to time 

(extract of Exhibit R1/4) 
4 The applicant claims that the respondent did not have sufficient reason to terminate him and was denied procedural fairness 

given the manner of his termination.  The respondent provided the following details, in part, in its Notice of Answer and 
Counter Proposal in response to the applicant’s claim: 

“4. Commencing in approximately August 2005, the Applicant on numerous occasions, refused to act in accordance 
with the lawful directions of the Respondent, in particular fulfilling the specific duties required of him. 

5. In June 2005, the Respondent conducted its annual performance reviews with employees, a component of which 
was a salary review. 
The Applicant attended the review with his then Manager, Domenic (sic) Taverniti (“Taverniti”) and at the 
commencement of the meeting asked Taverniti by what percentage his salary would be increased. 
The Applicant was informed he would receive a 3% increase, at which point he stated that there was no point 
continuing with the review because the increase was insufficient.  The Applicant then terminated the meeting. 
Following the above meeting, the Applicant and Taverniti had a discussion with the General Manager, Michael 
Petrossian (“Petrossian”) to discuss the Applicant’s proposed salary increase. 
Petrossian informed the Applicant that he would only receive a 3% increase for CPI as the scope of his duties 
had not changed since his last salary review.  Petrossian also further advised the Applicant that he was already 
being paid well above the rates of pay prescribed by the Shop and Warehouse and Retail Establishments Award 
(State) 1977 (“the Award”). 
Subsequent to the above meeting, the Applicant’s salary was increased by 3% as promised in his meeting with 
Petrossian and Taverniti. 
When the Applicant received his first pay advice for the new financial year, he questioned the Accounts 
Assistant as to why the 3% increment had been included when he had not accepted this.  The matter was 
referred to Petrossian and when he met with the Applicant, the Applicant communicated to Petrossian that he 
wanted the salary increase “reversed” because it was unsatisfactory and he did not “accept it”. 
The increment was subsequently removed from the Applicant’s salary. 
Before the removal of the above increment was effected, the Applicant sent several abrupt and unprofessional 
emails to Petrossian when Petrossian emailed him to ensure that the Applicant’s instruction to reverse the pay 
increment was clearly understood. 

6. In August 2005, the Manufacturing Manager, Miguel Sandor (“Sandor”) received a complaint from three 
female members of staff concerning the Applicant’s attitude towards them.  The staff members contended that 
the Applicant had been rude and impolite to them on numerous occasions. 

7. Sandor held a meeting with the Applicant on 8 August 2005, to discuss the above complaint.  The Applicant 
was advised that he was required to treat his co workers with respect and his unfavourable attitude would not be 
tolerated by the Respondent. 
During the course of this meeting, Sandor also clarified the Applicant’s duties and responsibilities and asked 
him if there was anything that affected his ability to carry out his duties competently. 
The Applicant advised Sandor that he desired a greater pay increase.  Sandor informed the Applicant that the 
Respondent was not in a position to significantly increase his salary at that time. 
In any event the Applicant was being paid well above the rate of pay prescribed by the Award and had 
previously rejected the pay increase offered to him by the Respondent. 

8. Following the above meeting, the Applicant’s abrasive attitude towards the female staff members did not 
improve.  Sandor called another meeting with the Applicant on 7 September 2005.  The Applicant was again 
advised that he was required to treat all fellow staff members courteously. 

9. In September 2005, Sandor asked the Applicant to dispose of some carton boxes in his working area.  The 
Applicant refused to do this and told Sandor it was “not his job”.  This is despite Sandor reiterating to the 
Applicant that general housekeeping and maintenance formed part of his job description. 
The Applicant again refused to clear the area and dispose of the carton boxes.  The task was eventually 
completed by Sandor and the Purchasing Manager. 

10. In early October 2005, the Applicant shipped a battery to a customer (for the second time) without the correct 
connector.  Sandor spoke to the Applicant regarding this and the Applicant was informed that the mistake had 
caused great inconvenience to the customer and embarrassment to the Respondent. 
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11. On 10 October 2005, Sandor met with the Applicant to discuss the fact that the Applicant was not working 
efficiently enough.  The Applicant was not following Sandor’s instructions which were to inform the Test 
Technician that the shipment being prepared at that time was ready for testing.  Sandor advised the Applicant 
that insubordination would not be tolerated by the Respondent. 
Despite this, the Applicant refused to change his attitude and complete the task. 

12. On 8 November 2005, Sandor requested that the Applicant clear boxes, personal belongings and documents 
from a work bench in the Respondent’s premises. 
The Applicant did not do this and was advised by Sandor that if he continued to refuse to act in accordance with 
his directions, his contract of employment would be terminated. 
A casual employee was subsequently hired and cleared the abovementioned work bench. 

13. On 15 November 2005, Sandor again instructed the Applicant to tidy his work area and he refused to act in 
accordance with this direction.  Sandor warned the Applicant that he needed to fulfil his duties, or his services 
would be terminated. 

14. On 22 November 2005, the Applicant refused to effect a shipment of goods because information that he 
required to complete the shipment, had not yet been provided to him. 
Sandor sent the Applicant the relevant information, however (on the grounds that the delay had allegedly been 
caused by the Sales Administrator) he failed to effect the shipment of the goods and did not inform Sandor that 
the shipment would not leave as required. 

15. On 28 November 2005, Sandor asked the Applicant to move goods to some new shelves that had been installed 
in the Store’s area of the Respondent’s premises.  The Applicant refused to complete this task. 
Sandor then communicated to the Applicant that if he continued to refuse to fulfil the duties required of him, he 
would be terminated. 
The Applicant responded that he “did not care’ and Sandor advised him that the Respondent was terminating his 
contract of employment. 
Upon termination, the Applicant was paid all outstanding contractual entitlements and two week’s salary in lieu 
of notice. 

16. The Respondent contends that the Applicant consistently failed to act in accordance with the directions of his 
immediate Manager.  Further, the Applicant was on numerous occasions, alerted to the possibility that his 
services would be terminated, should he not act on the lawful directions of the Respondent in fulfilling his 
duties. 
Despite this, the Applicant continued to show a complete lack of respect for the authority and directions of his 
Manager. 

17. Accordingly, the Respondent: 
(a) denies that it harshly, oppressively or unfairly dismissed the Applicant; and  
(b) opposes the remedy sought pursuant to section 23A of the Industrial Relations Act 1979.” 

5 Even though there was a dispute about the exact date of the applicant’s termination it was not in dispute that the applicant’s 
Manager Mr Sandor terminated him on or about 28 November 2005 and the applicant did not return to the applicant’s premises 
after the day on which he was terminated.  There was also no dispute that within a week of this date the applicant was given 
two weeks’ pay in lieu of notice.  Subsequent to this application being lodged an additional three weeks’ pay in lieu of notice 
was given to the applicant, in line with the requirements under the Workplace Relations Act 1996. 

6 The respondent is a Western Australian company which designs, develops and markets communication and related items to 
military and para military organisations, the police service and services clients both within Australia and overseas and has been 
operating since 1994.  The respondent designs and builds communications systems with high security requirements for 
organisations such as the military, police and the Fire and Emergency Services Authority. 

7 When the applicant was terminated he was working 37.5 hours per week and he was paid $19.087 per hour (see his last pay 
slip Exhibit A4). 
Applicant’s Evidence 

8 The applicant stated that in his role as storeperson he was given documentation detailing what he had to prepare and assemble 
for dispatch to the respondent’s clients and as part of this process the applicant was given a file with a packing list of the 
required items which was prepared by sales office staff.  Once the applicant received a file containing relevant documentation 
he assembled the item into a complete operational unit, he tested and packed it and he then approached his supervisor or a 
technician to test the unit.  If the unit functioned correctly he disassembled it, put it in bags and boxed the item ready for 
dispatch. 

9 The applicant stated that throughout his employment with the respondent his performance was assessed annually and he was 
given a pay rise each year.  The applicant stated that at annual appraisals conducted by his Production Manager Mr Taverniti 
they discussed issues the applicant wished to raise as well as the possibility of a pay increase.  The applicant stated that during 
his last assessment which was undertaken by Mr Taverniti in June 2005 he told Mr Taverniti that he was not happy with being 
given a 3 per cent wage rise as his job was becoming heavier and heavier and he wanted a bigger increase.  Mr Taverniti 
responded by saying that all of the respondent’s employees were being given the same pay rise of 3 per cent and he could not 
give him any more.  The applicant told Mr Taverniti to come back with a decent pay rise and Mr Taverniti responded by 
saying if he was not happy with the proposed pay increase he would arrange for the applicant to have a meeting with the 
respondent’s Managing Director, Mr Petrossian.  The applicant stated that because the rate of the bonus given to him in the 
years after 2001 declined his overall salary did not increase between 2001 and 2005 and the applicant stated that he was 
disappointed by this because he believed the hard work that he was doing was not being recognised by the respondent (see the 
applicant’s taxation assessments at Exhibit A3). 
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10 A few days later the applicant had a meeting with Mr Petrossian who told him that he believed the applicant was earning a fair 
income because it was approximately $8,000 per year more than the award rate of pay for his classification.  In response the 
applicant told Mr Petrossian that he would not work for the respondent if he was only paid award wages and Mr Petrossian 
then stated that if the applicant was not happy working with the respondent he could resign.  The applicant stated that even 
though he did not ask for the 3 per cent increase to be paid to him the respondent paid him this increase and the applicant then 
advised Mr Petrossian that he did not want to be paid this increase and the increase was reversed (see emails Exhibit R1/8).  
The applicant said he did not accept the 3 per cent increase in protest because the increase was inadequate. 

11 The applicant gave evidence about the events leading up to his termination.  The applicant stated that at a meeting held on 
8 August 2005 with his new Production Manager Mr Sandor about the duties he was undertaking Mr Sandor accused him of 
being rude and impolite to three female staff members.  The applicant said no examples of his alleged poor behaviour were 
given to him and he denied being rude or impolite to the three female staff members concerned.  The applicant said that 
subsequent to this discussion he had another discussion with Mr Sandor about a female staff member’s complaint about him 
and the fact that she had not received a file from him to dispatch some equipment.  The applicant said that he did not give the 
file to this employee because she was not at her desk when he went to see her and he stated that he would not normally leave 
the file on her desk in her absence.  The applicant said he explained this to Mr Sandor and Mr Sandor then took the file to this 
employee.  The applicant said he later spoke to this employee about why she had not seen the file and she told him that she was 
busy and the applicant said he continued to work with this employee and nothing more was raised with him about this issue. 

12 The applicant stated that when Mr Sandor asked him to clean up some empty cartons in the storeroom on or about 
21 September 2005 he told him that he would do so but he also told Mr Sandor that it was appropriate to find out who had left 
the boxes there and had not put them in the bin.  The applicant also stated that as the bin was full he told Mr Taverniti to 
arrange for a new bin and the applicant gave evidence that the following day he saw Mr Sandor and Mr Taverniti putting the 
cardboard boxes in this bin. 

13 The applicant gave evidence that Mr Sandor approached him about a battery charger being incorrectly sent to a client on 
3 October 2005 and the applicant maintained that this was not his fault because a faulty charger was on the shelf in an incorrect 
area. 

14 The applicant said he dispatched approximately 50 boxes of equipment per month to clients and the applicant said he always 
told the test technician when an item was ready for shipment so that it could be tested.  The applicant then gave evidence that 
on one occasion in early October 2005 when Mr Sandor was walking past him he asked Mr Sandor to tell the technician that an 
item was ready for testing because he was assembling a unit and the applicant maintains that this was the only time he spoke to 
Mr Sandor about advising the test technician that a unit was ready. 

15 The applicant gave evidence that on or about 8 November 2005 Mr Sandor told him to remove a number of items from his 
desk and in response the applicant told him that he needed to keep the equipment he regularly used on his bench and the 
applicant said that after this conversation he put a few items from his desk in the bin. 

16 The applicant agreed that on or about 15 November 2005 Mr Sandor again told him to clean up his work area and he stated that 
he again put a few items in the bin.  The applicant maintained that he had no discussion at the time with Mr Sandor about 
issues concerning his ongoing employment with the respondent or his attitude. 

17 The applicant stated that because he did not have sufficient documentation to prepare goods for dispatch on 22 November 2005 
he returned the relevant file to Mr Sandor to deal with and he stated that even though Mr Sandor gave him further information 
about a cable the applicant maintained that he still did not have all of the required information about the unit and he therefore 
could not dispatch the item. 

18 The applicant stated that on or about 28 November 2005 Mr Sandor told him to reorganise goods in the respondent’s 
storerooms because new shelving had been installed in these rooms and the applicant said he had slowly reorganised one of the 
two rooms but one room still needed more work.  The applicant said he then asked Mr Sandor to tell him when he wanted this 
task to be done by and in response Mr Sandor became angry and told the applicant to leave.  The applicant stated that he told 
Mr Sandor that he would reorganise the storeroom however Mr Sandor told him “you are finished”.  The applicant stated that 
he recalled that his employment with the respondent ceased on or about 7 December 2005. 

19 The applicant maintained that he did not refuse to follow Mr Sandor’s instructions. 
20 The applicant gave evidence that after he was terminated he applied for Centrelink payments, he enrolled with a Jobseeker 

Agency and he completed a computer training course.  The applicant said he contacted a number of employers looking for 
work and he visited potential employers in his locality and the applicant claimed that there are not many jobs available for him 
given his age (see list of employers Exhibit R1/11). 

21 The applicant is seeking reinstatement.  The applicant maintained that his reinstatement is appropriate as he is an experienced 
storeperson, he knows the requirements of the job, he worked for many years with the respondent without any problems, he 
enjoyed working with the respondent and he has no animosity towards the respondent.  The applicant also maintained that 
some of the staff he previously worked with have no issue with him returning. 

22 Under cross examination when the applicant was asked if there had been any issues about his behaviour at work prior to 
August 2005 he initially said that he could not recall being spoken to about any issues then he recalled having a meeting with 
Mr Petrossian in April 2005 about his personal internet use.  The applicant agreed that Mr Petrossian showed him the sites that 
he had inappropriately accessed and he agreed he would no longer access the internet except in accordance with the 
respondent’s policy subsequent to this meeting in April 2005 which was on his breaks and the applicant said in his defence that 
he only accessed internet sites whilst putting goods in packets.  The applicant agreed that in August 2005 Mr Petrossian again 
observed him accessing another non work related internet site and the applicant said this was the only time that he had done so 
after April 2005 and he stated that he accessed the internet outside of his normal meal break because he had not had a meal 
break earlier that day. 

23 The applicant rejected the suggestion that during his meeting with Mr Taverniti in June 2005 he acted inappropriately when he 
was told that he would only be receiving a 3 per cent pay rise and the applicant said that he only told Mr Taverniti to get back 
to him when he had a decent offer.  The applicant maintained that prior to his termination that his workload had increased due 
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to increased staff numbers and the applicant stated that there was a discussion at some point about an additional person being 
employed in the stores area. 

24 The applicant stated that he was advised by Mr Petrossian that he would not receive more than a 3 per cent pay rise because he 
was already being paid above the Award and the CPI increase had been around 3 per cent.  The applicant denied that his 
dispute with the respondent over his rate of pay affected his subsequent behaviour and the way he conducted himself and he 
stated that he did not harbour any resentment towards the respondent.  The applicant also maintained that he continued to 
behave and perform as normal and that the dispute over his pay rise had no impact on his behaviour and performance. 

25 The applicant stated that he told Mr Petrossian in September 2005 that one order was not shipped on time because parts were 
missing and documentation was incomplete and the applicant then said he may have been told to dispatch the orders 
notwithstanding the paperwork being incomplete. 

26 The applicant disputed that during his meeting with Mr Sandor on 8 August 2005 he agreed that he was rude and abrupt to 
three female staff members and he stated that he was told by Mr Sandor to treat them courteously and the applicant confirmed 
that he told Mr Sandor at the time that he was in dispute with the respondent over his rate of pay.  The applicant disputed that 
he no longer wanted to liaise with the female employees who had complained about him and he denied that Mr Sandor acted as 
a go-between between himself and these employees after August 2005.  The applicant said that Mr Sandor assumed that it was 
appropriate for him to deal directly with these employees and the applicant stated that at the same time he still took documents 
to the women concerned.  The applicant maintained that his relationship with the women who had complained about him 
improved after this meeting and he maintained that there were no problems with his daily interactions with them and the 
applicant maintained that he never had a problem working with the three female staff members.  The applicant agreed that he 
had a discussion with Mr Sandor at the time about the duties required of him and he stated that they also discussed the stores 
area being in a mess.  The applicant could not recall having another meeting with Mr Sandor about the concerns of the female 
staff members but he recalled having a meeting with Mr Sandor about a file he had not given to a female staff member. 

27 The applicant agreed that as part of his job description his role was to dispose of rubbish, including boxes and the applicant 
agreed that on 21 September 2005 he was instructed by Mr Sandor to put some boxes in a bin.  The applicant maintained 
however that a number of other staff members took parts out of boxes and he claimed that if they empty the box they should 
put it in the bin and the applicant maintained that he did not refuse to put the boxes in the bin but he told Mr Sandor that the 
persons who had emptied the boxes should put them in the bin.  The applicant also stated that at the time he was asked to 
remove the boxes he was working on another project.  The applicant maintained that he told Mr Sandor that he would put the 
boxes in the bin and when the applicant was asked why he did not put the rubbish in the bin when the bin was empty he said 
that Mr Sandor put the boxes in the bin before he was aware that the bin was empty. 

28 The applicant could not recall twice shipping incorrect connectors with an order prior to 3 October 2005 but he recalled having 
a conversation with Mr Sandor about why a wrong connector was shipped with an order.  The applicant told Mr Sandor that he 
did not know why this had happened and he could not recall it happening before and the applicant maintained that he did not 
dispatch an incorrect connector on purpose.  The applicant then stated that if parts were not to be used they should not be on 
the shelf and he was unaware how an incorrect connector was placed on the shelf and the applicant maintained that these 
incorrect parts should have been quarantined in another place but somehow the connector ended up on the incorrect shelf.  The 
applicant claimed that he followed the order sheet when selecting the connector. 

29 The applicant could not recall telling Mr Sandor that he had to tell technicians when orders were ready for checking and he did 
not recall telling Mr Sandor that this was not his job. 

30 The applicant agreed that he was twice told to clean up his work areas in November 2005.  The applicant stated he was asked 
to first tidy his work benches and then his work area and the applicant maintained that when he was asked by Mr Sandor to 
clean his work area on 8 November 2005 he did so.  The applicant stated that he was surprised when Mr Sandor again spoke to 
him about this issue on 15 November 2005 as there were only a few items left on the benches at the time and the applicant 
maintained that he did tidy his work areas when Mr Sandor asked him to tidy his work area a second time. 

31 The applicant was asked about the incident which took place on 22 November 2005 when the applicant claimed that he could 
not send an order due to lack of information.  The applicant stated that even though Mr Sandor gave him additional 
information about the order the file had already been sent back to the sales department and the applicant claimed that he 
needed the whole file including the packing details before he could send an item.  The applicant could not recall receiving the 
file from the Sales Coordinator and the applicant then conceded that Mr Sandor told him to effect the shipment and that the 
shipping details were on the file.  The applicant then claimed that if he had all of the required documentation he would have 
prepared the order for shipment. 

32 The applicant agreed that on or about 28 November 2005 Mr Sandor asked him to move some goods to new shelving but the 
applicant did not believe that this had to be done immediately and the applicant maintained that he did not refuse to move these 
goods but asked Mr Sandor when he wanted the job to be done by.  The applicant disputed that Mr Sandor told him that if he 
continued to refuse to undertake his duties then he would be terminated and the applicant stated that he was stunned when he 
was terminated because the task that he was asked to do was not important and he did not refuse to do it. 

33 Under re-examination the applicant denied that Mr Sandor spoke to him about his interactions with female staff members and 
about failing to inform test technicians when units were ready to be sent and the applicant maintained that most if not at all 
times he carried out instructions given to him and did what was asked of him and the applicant disputed that Mr Sandor ever 
warned him that he could be terminated.  The applicant then stated that he was told on 28 November 2005 that his ongoing 
employment was at risk and he gave evidence that Mr Sandor warned him on one other occasion. 

34 The applicant stated that after he was terminated his separation certificate was posted to him (Exhibit R1/10).  The applicant 
stated that he did not apply for work with all of the employers on the list of employers he had prepared for the hearing and he 
had no evidence confirming which positions he had applied for but the applicant stated that he had attended two job interviews. 
Respondent’s evidence 

35 Mr Sandor worked for the respondent from August 2005 through to June 2006 as its Production Manager and the applicant 
reported to Mr Sandor in this role when he took over from Mr Taverniti.  As Production Manager Mr Sandor organised the 



1362                                                 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                            87 W.A.I.G. 
 

respondent’s production department, he ensured that goods were delivered on time and that the quality of goods was 
maintained, he ensured that orders were filled properly and he was required to keep the respondent’s stores area organised with 
a minimum of loss. 

36 Mr Sandor stated that in the applicant’s role as a stores assistant he received goods from suppliers, he prepared and packed 
orders for shipment, he was responsible for housekeeping in the areas in which he worked and the applicant was also 
responsible for cleaning up rubbish in the receiving and dispatch areas.  Mr Sandor stated that these areas were required to be 
kept tidy because the respondent often had visitors and also it was important to avoid items being lost as this could lead to the 
incorrect assembly of units. 

37 Mr Sandor stated that soon after he commenced employment with the respondent he believed that the applicant was unhappy at 
work and he arranged a meeting with the applicant to assist him but Mr Sandor stated the applicant reacted negatively to his 
approaches and that he was uncooperative. 

38 Mr Sandor stated that at a meeting he had with the applicant on 8 August 2005 he discussed a complaint made by three female 
employees about the applicant being impolite and rude to them.  Mr Sandor stated that he did not obtain details about the 
applicant’s interactions with these employees from the applicant because he had only recently commenced employment with 
the respondent and he did not want to escalate this dispute but Mr Sandor stated that when he spoke to the applicant about this 
issue the applicant stated that the women were rude to him and he was responding to their behaviour.  Mr Sandor stated that he 
told the applicant to be polite to all employees especially women and he had advised him to apologise to the women concerned 
and move on.  The applicant also told Mr Sandor that he was unhappy with the salary he was receiving and Mr Sandor 
explained to him that money was tight at the time and he told the applicant that he believed that the applicant’s salary was 
reasonable.  Mr Sandor said that the applicant told him that he wanted to take over Mr Taverniti’s position and he told 
Mr Sandor that Mr Petrossian had told him that he was to be appointed to this position at some point. 

39 Mr Sandor stated that a couple of weeks after this meeting he had further discussions with the female employees who had 
complained about the applicant and they told him that there had been no improvement in the applicant’s attitude towards them. 

40 Mr Sandor stated that he was upset when the applicant did not ensure that an urgent order went out on time and Mr Sandor 
stated that when he asked the applicant why the file had not been given to the female salesperson concerned so that it could be 
shipped on time the applicant told him that he did not try to find her as he did not want to communicate with her.  As a result of 
this impasse Mr Sandor undertook to pass on files and to communicate directly with the female employees who had 
complained about the applicant instead of the applicant dealing directly with them and Mr Sandor stated that he was not happy 
having to undertake this additional task. 

41 Mr Sandor stated that he had a discussion with the applicant on 21 September 2005 about a number of empty cardboard boxes 
which were lying around the applicant’s work area and Mr Sandor stated that he asked the applicant to flatten the boxes to put 
them in the bin and Mr Sandor stated that he did not give the applicant a timeframe to do this task.  The applicant told him in 
response that he would not do this and when asked why he told Mr Sandor that someone else had opened the boxes and the 
applicant stated that his role was to remove goods from boxes for inspection.  Mr Sandor stated that he agreed that it was the 
applicant’s role to remove goods from boxes for inspection and that sometimes orders were urgent and technicians opened the 
boxes but it was still the applicant’s responsibility to deal with the boxes and not others.  Mr Sandor stated that he tried to 
convince the applicant to put the boxes in the bin but when the applicant did not do so he and Mr Taverniti put the boxes in the 
bin the following day.  Mr Sandor stated that he told the applicant around this time that if he wanted to remain working with 
the respondent he needed to undertake the work required of him otherwise he could not continue working with the respondent. 

42 Mr Sandor stated that on or about 3 October 2005 a customer advised the respondent that a wrong battery connector had been 
sent to them and Mr Sandor stated that the connector should have been in quarantine and not on the shelves and should not 
have been available to be sent with the battery.  Mr Sandor then stated that the applicant made the same mistake five days later 
using a part that had already been quarantined.  When Mr Sandor spoke to the applicant about this issue the applicant told him 
that the unit should have been in quarantine and Mr Sandor stated that he was convinced that the applicant had deliberately 
sent the incorrect connector on the second occasion when the incorrect connector was dispatched. 

43 Mr Sandor stated that in October 2005 he noticed that there were delays in the applicant telling technicians when a unit was 
ready for testing and he told the applicant that this was part of his role and in response the applicant disputed that this was his 
role.  Mr Sandor gave evidence that he then told the applicant to tell technicians when a package was ready for testing but the 
applicant again refused to do so saying that was not his role.  Mr Sandor then told the applicant that it was his role and he had 
to do it because he was now the Manager and Mr Sandor stated that due to the applicant’s actions delays were caused on a 
couple of occasions in the dispatch of goods. 

44 Mr Sandor gave evidence that he spoke to the applicant about cleaning up his work area as the respondent wanted the two 
desks used by him to be cleaned up and he told the applicant to move his work items and empty boxes from the area because 
the tables were to be used for new tasks that the respondent would soon be undertaking.  Mr Sandor said that when the 
applicant refused to clean up the tables he then removed some of the applicant’s work related items from his work bench and 
Mr Sandor stated that he again told the applicant to clean up his work area and gave him an area to put relevant items.  
Mr Sandor said the applicant refused to do this and because clients were visiting the premises he employed a casual employee 
to clean up his area.  Mr Sandor said that even though the applicant did tidy up a bit it was insufficient.  Mr Sandor said he had 
a couple of discussions with the applicant about cleaning up his work area and told the applicant that it was part of his job to 
undertake this role. 

45 Mr Sandor stated that a shipping delay due to missing information occurred on 22 November 2005 and that after this issue was 
brought to his attention he clarified the problem with the relevant salesperson and gave the applicant the required additional 
information and he gave the applicant the file for dispatching this item.  Mr Sandor said the applicant wanted the salesperson to 
bring down a new order and apologise to him but Mr Sandor told him that he had sufficient information to fill the order and the 
file had the necessary information on it.  Mr Sandor stated that even though he told the applicant he would take responsibility 
for giving the additional information direct to the applicant and even though the applicant had all the relevant details to ship the 
order the applicant did not ship the order that day.  Mr Sandor stated that when he found out about this delay he told the 
applicant to ship the order immediately and he did so but it was still a day late and the customer had to be informed. 
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46 Mr Sandor stated that on 28 November 2005 the applicant was asked to move finished goods to a secondary storage area as 
shelving had been put into this new storage area and he asked the applicant to fill the shelves with finished goods and 
Mr Sandor stated that in response the applicant did not ask him when he was required to do this.  When the applicant refused to 
put the goods on the shelves Mr Sandor told the applicant: “Look if you don’t want to do that that’s you (sic) don’t have no 
room in this company.  You’re not happy here, I'm not happy with you, so you are finished” (see transcript page 78).  
Mr Sandor then stated that as the applicant declined to undertake the work required of him and would not change his mind he 
terminated the applicant.  Mr Sandor stated that he did not mention any other issues at the time the applicant was terminated.  
Mr Sandor said he then went with the applicant to his computer and turned it off and asked the applicant to leave the 
respondent’s premises immediately given the critical nature of the information and goods with which the respondent dealt. 

47 Mr Sandor stated that he made notes about his dealings with the applicant to give to Mr Petrossian soon after the applicant was 
terminated.  These notes are as follows: 

“8 August 2005 
Meeting with Eugene to discuss the complaint of three female staff about him being rude and impolite with them. 
I explained that this behaviour is unacceptable. 
I also clarified his role and responsibilities and asked him (sic) inform me if there is anything that affects his ability to 
perform and his job satisfaction that I could help with. 
He said that he just wanted a higher salary and I explained that QMAC was paying him well above the award, and hat 
(sic) the Company could not afford significant salary increases. 
7 September, 2005 
I called another meeting with Eugene to discuss the problem with the female staff because there was no improvement.  He 
refused to change his behaviour and to communicate with the ladies. 
To avoid further problems I decided to be the interface between Eugene and Administration and Sales. 
21 September, 2005 
I met with Eugene to express my disappointment because he did not dispose of unusable carton boxes that were placed in 
his working area as I asked him to do.  He said that it was not his job, and I explained (sic) him that as the stores assistant 
it is his job to put scrap packing material in the bin. 
He refused to do it so I cleaned the area with the help of the Purchasing Manager. 
3 October, 2005 
I met with Eugene to ask why he shipped for a second time a battery charger with the wrong connector when he knows 
that product.  He said that he did it because some time ago he recommended (sic) the Stores Manager to quarantine these 
chargers because they had the wrong connector and he did no do it.  He felt that the Stores Manager did not pay attention 
to his recommendations. 
I explained (sic) him that this action caused a lot of grief to the customer and embarrassed QMAC. 
10 October, 2005 
I met with Eugene to explain (sic) him that he was not following my instructions to inform the Test Technician when the 
shipment he was preparing was ready for testing, and that this was causing delays and required me to check regularly his 
progress.  He refused to do it so I informed him that this attitude is clearly insubordination, but he maintained his position. 
8 November, 2005 
I instructed Eugene to remove boxes, documents and personal belongings that he left on the PCB assembly bench.  He 
refused to do it because he said that using two working benches he has (sic) shorter distance to walk when he must attend 
a delivery vehicle. 
I insisted that he must clean up the benches and that a refusal would lead to dismissal.  He still refused to do it so I hired a 
casual worker and cleaned the area on a weekend. 
15 November, 2005 
I met with Eugene to instruct him to tidy up his working area and to explain once more his duties but he refused to do it. 
I explained (sic) him that he was not performing as expected and if he does not change his attitude he will be terminated. 
22 November, 2005 
Eugene delayed a critical shipment because he refused to proceed due to missing information about the mains plug in the 
Order.  I provided (sic) him in writing the missing details and the corresponding plugs, and asked him to ship but he 
refused to do it blaming the Sales Administrator for the mistake. 
28 November, 2005 
I asked Eugene to move some goods to new shelves that I installed and he refused to do it.  I informed him that it was his 
job to assist in the stores and that if he continues refusing to perform his obligations he will be terminated. 
He said that he did not care and continued refusing to do the job so I terminated him.” 

(Exhibit R1/7) 
48 Mr Sandor stated that he had discussions with the applicant about his ongoing employment on approximately ten occasions.  

Mr Sandor said he told the applicant words to the effect that if you want to remain with the respondent then he needed to do the 
work required of him otherwise there was no room for him and he insisted that the applicant was not doing some of the jobs 
being required of him.  Mr Sandor stated that when he indicated this to the applicant his response was vague and the applicant 
told him that he wanted a salary increase as well as to be promoted. 

49 Under cross-examination Mr Sandor confirmed that his notes about his dealings with the applicant were made soon after the 
applicant had ceased employment with the respondent. 
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50 Mr Sandor stated that he met with the applicant on 8 August 2005 after he received complaints from three female employees 
about the applicant and Mr Sandor stated that he had no details about these complaints just that the applicant had been rude and 
impolite and he took these complaints at face value.  Mr Sandor then conceded that the applicant may not have been rude and 
impolite to the women concerned but Mr Sandor then stated that the applicant told him that he was rude to the women because 
they had been rude to him and the applicant then told Mr Sandor that he did not want to communicate directly with these 
employees.  Mr Sandor reiterated that he asked the applicant to solve the problems himself as he did not want this problem to 
escalate and Mr Sandor said he wanted to fix the problem not punish anyone.  Mr Sandor confirmed that the applicant liaised 
with these employees on a daily basis after his meeting with the applicant. 

51 Mr Sandor stated that on 7 September 2005 he had a further meeting with the applicant about his unwillingness to 
communicate with the three female employees and he stated that because of the applicant’s poor attitude towards them he 
ended up dealing directly with and handing on the applicant’s paperwork to them and that this led to Mr Sandor undertaking 
part of the applicant’s role. 

52 Mr Sandor stated that when he had a discussion with the applicant about the disposal of cardboard boxes on 21 September 
2005 the bin was not full that day and Mr Sandor stated that the applicant normally disposed of empty boxes but sometimes 
this task was undertaken by the stores supervisor.  Mr Sandor stated that he did not tell the applicant that the disposal of the 
boxes was a priority but he twice asked the applicant to put the boxes in the bin and Mr Sandor stated that when the applicant 
refused to do so he and Mr Taverniti then put the boxes in the bin that night.  Mr Sandor stated this incident was different to 
another incident when the applicant refused his request to collapse empty boxes and put them in the bin. 

53 Mr Sandor maintained that on 10 October 2005 the applicant disobeyed an instruction to notify test technicians when goods 
were ready to be tested and Mr Sandor stated that the applicant started communicating with the technicians only after he had 
further discussions with him to remind him of this.  Mr Sandor stated that the applicant deliberately sent the incorrect battery 
charger on 3 October 2005 as he had good product knowledge and Mr Sandor stated that when the incorrect connector was sent 
a second time he knew that the applicant did this deliberately.  Mr Sandor stated that when he spoke to the applicant about this 
issue and warned him about it the applicant told him that this was Mr Taverniti’s problem. 

54 Mr Sandor stated that he asked the applicant to remove irrelevant items from designated assembly areas on 8 November 2005 
because changes that were to happen one or two weeks after this date and Mr Sandor stated that he spoke to the applicant on 
more than one occasion about this issue and the applicant twice refused to undertake this work.  Mr Sandor did not accept that 
the applicant removed anything from the benches at this time. 

55 Mr Sandor stated that he kept Mr Petrossian informed about his concerns about the applicant and Mr Sandor stated that he was 
aware that he had to warn the applicant if his ongoing employment was in jeopardy. 

56 Mr Sandor stated that when he asked the applicant to clean up his benches on or about 15 November 2005 he removed some 
items but he said not enough items were removed and Mr Sandor stated that he told the applicant to clean up his work area and 
directed him to do so but the applicant disobeyed his instructions.  Mr Sandor stated that at this point the applicant was 
performing some aspects of his job well but the applicant was not performing as he wanted. 

57 Mr Sandor insisted that he gave the applicant all of the information required on 22 November 2005 to dispatch the required 
goods and he stated that he specifically told the applicant to ship the goods on that date but he refused to do so. 

58 Mr Sandor stated that he did not tell the applicant that the task he gave the applicant on 28 November 2005 was an urgent task 
but he maintained that he gave the applicant a couple of days to fill the shelves however the applicant refused to undertake this 
task and Mr Sandor stated that he told the applicant that if he continued to refuse to do the work required of him he would be 
terminated.  Mr Sandor denied the applicant asked him when he required the work to be done by and told him that he would do 
it and Mr Sandor stated when the applicant refused to undertake this work it was clear that he did not want to do his duties.  
Mr Sandor stated that he was disappointed with the applicant and frustrated as he had planned to promote the applicant to the 
position of storeperson and Mr Sandor stated that the applicant was aware of this and he was aware that the applicant could be 
paid higher wages if he took on more responsibility and he stated that this was the first step. 

59 Mr Sandor stated that the notes he made about his interactions with the applicant were completed for Mr Petrossian after the 
applicant was terminated and he stated that this summary reflects some of the warnings he gave to the applicant but not all of 
them.  Mr Sandor maintained that the applicant was aware that he was on notice that he could be terminated. 

60 Mr Taverniti commenced employment with the respondent in 1998 and he was the respondent’s Production Manager from the 
end of 2002 until August 2005.  Mr Taverniti is now the respondent’s Purchasing and Stores Manager.  Mr Taverniti said when 
he was Production Manager there were no issues with the applicant’s performance although he stated that he worked slowly.  
Mr Taverniti described the applicant as an average employee who did not go over and above what was asked of him. 

61 Mr Taverniti stated that at the applicant’s performance reviews he discussed the applicant’s salary level and salary increases 
and expectations for the coming year and Mr Taverniti stated that he undertook the applicant’s performance appraisal on 
22 June 2005.  Mr Taverniti stated that even though the applicant was slow he was offered the standard salary increase of 3 per 
cent and when the applicant told him he was not accepting this rise and wanted a bigger rise Mr Taverniti told him that he 
would take up the issue with Mr Petrossian as he could not give him any more money.  Mr Taverniti stated that he was aware 
that the issue surrounding the applicant’s salary increase went on for some time and he believed that when the applicant 
rejected the 3 per cent wage offer he was unhappy but not angry.  Mr Taverniti stated that some staff were given a greater 
salary increase if they contributed more and if their workload had increased.  Mr Taverniti stated that prior to June 2005 the 
applicant’s work load had not increased nor was he working longer hours than usual. 

62 Mr Taverniti stated that between June 2005 and August 2005 the applicant performed his work more slowly than previously 
and he thought the applicant may have been displaying some resentment. 

63 Mr Taverniti stated that he was aware that Mr Petrossian spoke to the applicant in April 2005 about the applicant’s excessive 
non work related internet use and Mr Taverniti could not recall any discussion with the applicant about a connector being 
quarantined. 
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64 Mr Taverniti understood that when the applicant was terminated on 28 November 2005 he was told by Mr Sandor that he had 
refused to put completed units on to new shelving and Mr Taverniti stated that when he saw the applicant after he was 
terminated and asked him why he was sacked he just shrugged his shoulders. 

65 Under cross-examination Mr Taverniti stated that the applicant’s standard of work was okay and Mr Taverniti stated that he 
got on well with the applicant but it would be hard to work with him again because trust was an issue but he then said this may 
be rebuilt. 

66 Mr Petrossian commenced employment as the respondent’s General Manager in December 2003 and in the last six months of 
his employment with the respondent he was its Managing Director.  In his role as Managing Director Mr Petrossian ran the day 
to day business of the respondent and reported to the Board. 

67 Mr Petrossian stated that he had daily interactions with the applicant.  Mr Petrossian stated that when he first started working 
with the respondent he had a meeting with the applicant and the applicant told him he was not happy with the salary he was 
receiving.  Mr Petrossian stated that he reviewed his salary level and because the applicant was being paid more than the 
Award rate Mr Petrossian believed his rate of pay was fair. 

68 Mr Petrossian confirmed that he had a meeting with the applicant after he rejected the 3 per cent pay rise offered to him in June 
2005 and Mr Petrossian told the applicant that he was unable to justify a wage increase above the CPI.  Mr Petrossian stated 
that he was not aware if the applicant’s workload had increased at that point in time and Mr Petrossian stated that at this 
meeting he may have told the applicant if he was unhappy with his current wage level then he could look elsewhere for a better 
rate.  Mr Petrossian stated that he ended this conversation by telling the applicant he would be given the 3 per cent pay rise and 
instructed staff to pay this increase to the applicant and he thought this was the end of the matter.  Mr Petrossian stated that 
after the applicant was paid the 3 per cent increase a series of emails was sent between himself and the applicant and the 
applicant requested that this payment be removed (Exhibit A1/8).  Mr Petrossian believed that the last email sent by the 
applicant to him on Friday 19 July 2005 was rude. 

69 Mr Petrossian stated that he raised an issue of inappropriate email access with the applicant in April 2005 and Mr Petrossian 
stated that the applicant was aware of the respondent’s policy about internet use and the applicant undertook not to transgress 
the policy in future and he told Mr Petrossian that he would comply with the respondent’s policy (Exhibit R2).  Mr Petrossian 
stated that when he was passing the applicant’s work area in August 2005 he saw the applicant using the internet for non work 
related matters outside of a break and he again instructed the applicant not to use the internet for this purpose.  Mr Petrossian 
stated that the applicant then told him that as he was just browsing the internet and as it was not interfering with his work he 
believed that it was okay to use the internet for personal use. 

70 Mr Petrossian was aware that the applicant twice dispatched incorrect connectors and Mr Petrossian stated that he had 
concerns about the applicant’s performance but he allowed Mr Sandor to work with him to performance manage him to 
improve his performance.  Mr Petrossian confirmed that Mr Sandor spoke to him about the applicant’s performance and they 
discussed terminating the applicant if he did not improve his performance.  Mr Petrossian stated that he told Mr Sandor to keep 
notes about the concerns he had raised with the applicant and any warnings given to him.  Mr Petrossian understood that the 
applicant had been given a number of instructions by Mr Sandor which he had not followed or complied with and 
Mr Petrossian stated that Mr Sandor told him that if the applicant was not following instructions then he would terminate him 
and Mr Petrossian stated that Mr Sandor had the authority to terminate employees. 

71 Mr Petrossian stated that after the applicant was terminated Mr Sandor told him that he had warned him that if he did not 
follow his instructions then he would be terminated and Mr Petrossian understood that the applicant was terminated because he 
refused to follow Mr Sandor’s instructions.  Mr Petrossian stated that after the applicant was terminated he wanted the 
applicant to immediately leave the respondent’s premises given security concerns. 

72 Under cross-examination Mr Petrossian stated that because the respondent’s profits declined in 2003 and 2004 this affected the 
pay rises to be given to employees under the respondent’s bonus system.  When asked about the applicant’s internet use in 
August 2005 Mr Petrossian stated that he had checked whether or not the applicant had taken a break that day by asking 
Mr Harley if he had asked the applicant to undertake work for him during his normal break but he was told that was not the 
case.  Mr Petrossian stated that even though he made these enquiries he did not raise the issue again with the applicant as he 
thought the matter was closed. 

73 Mr Petrossian could not recall telling Mr Sandor to put any warnings he gave to the applicant in writing and Mr Petrossian 
stated that after the applicant was terminated he asked Mr Sandor to collate his diary notes and leave a copy on the applicant’s 
file and Mr Petrossian stated that he was unaware that the applicant was going to be terminated on the day it happened. 
Submissions 
Applicant 

74 The applicant argues that he was unfairly terminated as no written warnings were given to him (see Margio v Fremantle Arts 
Centre Press [1990] 70 WAIG 2559) and in the alternative the applicant argues that if the respondent relies on giving the 
applicant verbal warnings they should have been clear and made the applicant aware of the serious issues with respect to his 
performance.  The applicant also argues that he was summarily terminated on the basis that there was no capacity under his 
contract of employment to be terminated with pay in lieu of notice as the applicant’s contract of employment incorporated the 
terms and conditions of the Award (see Marcus John Holly v Barminco Pty Ltd [2003] 83 WAIG 4093) and the applicant 
argues that his termination was procedurally unfair and he was treated unfairly when he was not given any opportunity to work 
out his notice. 

75 The applicant argues that the Commission’s findings will turn on witness credit.  Other factors to also be taken into account 
include the respondent’s perception of the applicant’s rejection of the 3 per cent wage increase as well as the impact of 
Mr Sandor. 

76 The applicant rejects the respondent’s claim that he disobeyed a number of instructions and maintains that during his lengthy 
period of employment with the respondent no performance issues were raised with him and any issues that were raised with the 
applicant subsequent to August 2005 were minor issues.  The applicant argues that the issue of his internet use and leaving the 
performance meeting with Mr Taverniti in June 2005 should be disregarded as these issues were not relied upon by the 
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respondent in its Notice of Answer and Counter Proposal and the applicant argues that when issues were raised with him about 
his interactions with female employees he was denied procedural fairness because he was not given the details of these 
complaints and in any event this matter was dealt with as at September 2005. 

77 The applicant argues that his evidence should be preferred to the evidence given by Mr Sandor as his evidence was similar to 
Mr Taverniti’s evidence.  The applicant argues that there were major inconsistencies in the evidence given by Mr Sandor, for 
example the date he claimed that the applicant was terminated was different to the date on the separation certificate and the 
evidence given by the applicant and Mr Petrossian.  The applicant also argues that Mr Sandor’s evidence about keeping notes 
about the applicant was different to that given by Mr Petrossian and the applicant argues that in any event the notes prepared 
by Mr Sandor should be disregarded as the diary extracts on which these were based were not tendered as evidence. 

78 The applicant argues that when Mr Sandor approached him about putting boxes in a bin he told Mr Sandor that the bin was full 
and his explanation was accepted at the time and with respect to the allegation about the incorrect battery being placed in an 
order the applicant maintains that it was Mr Taverniti’s responsibility to ensure that relevant items were in the correct place 
and there was no evidence confirming that the applicant deliberately used the incorrect battery.  The applicant claims that he 
was not being insubordinate when he refused to inform technicians about goods being ready to be tested but he may have 
omitted to do so on one or two occasions and when Mr Sandor asked the applicant to remove some of his personal effects from 
his desks he did so. 

79 The applicant claims that he was not told of the urgency of the shipment on 22 November 2005 and he claims he did not have 
all the necessary documentation. 

80 The applicant maintains that the respondent has not discharged the onus on it to demonstrate that there was a reason for 
terminating him and the applicant argues that as there were personality issues between Mr Sandor and the applicant an 
independent person should have investigated the applicant’s performance.  The applicant also argues that a termination without 
notice was unjustified, the applicant was unaware that he was being performance managed and the applicant was not given any 
opportunity to improve his performance once performance deficiencies was raised as an issue with him at the time he was 
terminated. 

81 The applicant maintains that there was no evidence demonstrating that it was inappropriate for him to be reinstated, 
particularly given that Mr Petrossian and Mr Sandor are no longer working with the respondent and if the Commission does 
not order reinstatement the applicant is seeking six months’ compensation as the applicant has satisfied Centrelink 
requirements which demonstrates that he has mitigated his loss. 
Respondent 

82 The respondent argues that between August 2005 and November 2005 the applicant was given a number of opportunities to 
improve his behaviour and as the applicant was given a number of lawful and reasonable instructions to undertake his work 
and refused to do so the respondent argues that it had good reason to terminate the applicant.  Furthermore the applicant did not 
have a reasonable basis to contest this instruction as the instruction was part of his job description and even though no formal 
warnings were given to the applicant the respondent maintains that numerous issues were brought to the applicant’s attention 
(see Elisabeth Nydegger v Tredways Shoestore South Hedland [1997] 77 WAIG 1381). 

83 The respondent argues that in the last four months of the applicant’s employment with the respondent his behaviour was 
different to the previous years of employment with the respondent and the respondent claims that the applicant’s behaviour 
was becoming increasingly belligerent.  The respondent maintains that the applicant’s poor performance came to a head when 
the applicant was terminated for refusing to undertake roles which were within the tasks that he was normally expected to 
undertake. 

84 The respondent maintains that it was reasonable not to give the applicant a wage increase in June 2005 above 3 per cent as 
there had been no change to the applicant’s duties and the applicant was paid more than the Award and this was the increase 
given to all employees. 

85 The respondent argues that it had sufficient reason to terminate the applicant because at the time the applicant was terminated 
he was only being asked to undertake his normal duties and the respondent maintains that because the applicant did not contest 
his termination or speak to Mr Petrossian about it that he was aware of the reason for his termination.  The respondent claims 
that on several occasions the applicant did not perform his duties such as removing boxes from the work area and the 
respondent maintains that the applicant was aware that he had shipped the wrong connector and did so deliberately.  The 
respondent claims that the applicant refused to inform test technicians when products were ready for testing even though 
Mr Sandor reminded the applicant that he had to undertake this task and on two occasions Mr Sandor asked the applicant to 
clean up his work area and he only did so when this instruction was repeated.  The applicant also refused to ship an order even 
though Mr Sandor had given him additional information to effect the dispatch of these goods and when the applicant was 
terminated it was over another incident where he refused to undertake the tasks normally expected of him. 

86 The respondent concedes that no written warnings were given to the applicant nor was he formally counselled prior to his 
termination however the respondent maintains that his performance was average and that some orders were slow to be 
completed.  The respondent had also discussed the applicant’s inappropriate internet use with him on two occasions and the 
respondent maintains that the applicant’s wish to continue having internet use on a regular basis which was non work related 
reflected a poor attitude. 

87 The respondent argues that Mr Sandor’s evidence should be preferred to the evidence given by the applicant because of 
numerous inconsistencies in the applicant’s evidence in chief and the evidence he gave under cross-examination.  The 
respondent also relies on contradictions in the evidence the applicant gave about his pay increase, complaints made by some 
female employees, putting the boxes in the bin and informing test technicians when goods were ready for testing.  The 
respondent argues that as Mr Sandor’s evidence was credible then his evidence that the applicant was verbally warned on eight 
to ten occasions that his employment may be at risk should be accepted  The respondent argues that the evidence given by 
Mr Taverniti and Mr Petrossian was credible and should be accepted. 

88 The respondent argues that it had every right to terminate the applicant with a payment in lieu of notice and relies on the terms 
of the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977, Clause 20. – Contract of Employment 
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and Termination.  The respondent argues that the applicant’s reinstatement is impracticable given the applicant’s poor 
behaviour during the last five months of his employment with the respondent. 
Findings and Conclusions 
Credibility 

89 I listened carefully to the evidence given by each witness and closely observed each witness.  I have concerns about the 
evidence given by the applicant.  Some of his evidence was inconsistent for example in his evidence in chief about his 
interactions with three female employees he stated that he was not rude and impolite to the employees concerned and in cross-
examination the applicant stated that his relationship with these employees improved after his discussions with Mr Sandor in 
August 2005.  It is also my view the applicant was not convincing when he denied that he deliberately sent the wrong 
connector with an order on a second occasion and when giving evidence in cross-examination about why he failed to ship an 
order after receiving the required additional information from Mr Sandor. 

90 In contrast I found the evidence given by Mr Sandor to be credible and given to the best of his recollection.  In my view 
Mr Sandor gave his evidence in an authoritative and clear manner and his evidence was consistent and not broken down during 
cross-examination and parts of his evidence was consistent with the evidence given by Mr Petrossian who I find to be a 
credible witness.  I therefore have no hesitation accepting the evidence given by Mr Sandor.  I also take no issue with the 
evidence given by Mr Taverniti as it is my view he gave his evidence honestly and to the best of his recollection.  As I have 
confidence in the evidence given by Mr Sandor, Mr Petrossian and Mr Taverniti and as I have concerns about the evidence 
given by the applicant where there is any conflict in the evidence I prefer the evidence given by the respondent’s witnesses. 

91 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

92 An employee should be warned that his or her employment is in jeopardy and be given an adequate opportunity to improve 
their performance in the required areas prior to a termination being effected.  In Margio v Fremantle Arts Centre Press (1990) 
70 WAIG 2559 the Full Bench found that the Commission at first instance gave no, or insufficient, weight to a number of 
relevant issues including volume of work, staffing and to the inadequacy of warnings given to the appellant and the Full Bench 
held that insufficient warnings and no opportunity being given to an employee to improve his work if improvement was needed 
or justified amounted to an unfairness.  The decision in Margio was re-affirmed by the Full Bench of this Commission in DVG 
Morley City Hyundai v Fabbri (2002) 82 WAIG 3195 where Sharkey P with whom Wood C agreed held at 3202: 

"Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is 
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy 
defects in her or his performance. 
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55).  There may well be 
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them). 
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to 
substantive unfairness.  In this case the failure, which the Commissioner found, amounted to both procedural and 
substantive unfairness.” 

93 It was not in dispute and I find that the respondent employed the applicant as a storeperson/stores assistant from 1 November 
2000 until on or about the end of November 2005 and that his responsibilities and functions were as detailed in paragraph 3 of 
this decision.  There is no dispute that the applicant’s performance was reviewed on an annual basis and I understand that after 
each review the applicant’s salary was increased and that the applicant’s salary was supplemented by an annual bonus.  I also 
accept the applicant’s evidence that his bonus declined between 2002 and 2005 and this eventuated in the applicant’s overall 
rate of pay remaining constant notwithstanding annual increases to his rate of pay (see Exhibit A3). 

94 I find that the applicant’s employment with the respondent was uneventful until his performance appraisal occurred in June 
2005 and apart from the applicant being counselled by Mr Petrossian about his inappropriate use of the internet in April 2005 I 
accept that the respondent had no concerns about the applicant’s performance and the respondent was happy to continue 
employing the applicant. 

95 I find on the evidence that the applicant’s attitude towards the respondent and a number of its employees, including his 
managers, changed subsequent to June 2005 after the applicant underwent his annual performance review and refused to accept 
a 3 per cent salary increase and that this change had a deleterious impact on the applicant’s performance.  It was not in dispute 
that during this performance review the applicant became upset by the offer of a 3 per cent wage increase as he believed that 
this increase was insufficient given that his work load had been gradually increasing and as a result of the applicant’s request 
for a wage increase greater than 3 per cent Mr Taverniti arranged for the applicant to have a meeting with Mr Petrossian to 
canvass the possibility of the applicant being paid a greater salary increase.  It was not in dispute and I find that after a 
discussion took place between Mr Petrossian and the applicant Mr Petrossian advised the applicant that because he was being 
paid a salary which was significantly more than the Award rate he believed that the 3 per cent increase was appropriate and the 
applicant was told that he would not receive any more than 3 per cent.  I find that Mr Petrossian also told the applicant at this 
meeting that if he was unhappy with his level of remuneration he could look for work elsewhere. 

96 I accept Mr Petrossian’s evidence that after he authorised the payment of the 3 per cent wage increase to the applicant after 
meeting with him, which the applicant rejected, the applicant sent him an email on 19 July 2005 which was rude and in my 
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view is indicative of the applicant’s poor attitude towards the respondent after June 2005.  The series of relevant emails are as 
follows: 
Email from Michael Petrossian to the applicant and copied to Elaine Manners sent Wednesday, 13 July 2005: 

“Dear Eugene 
I confirm our conversation of 11am this morning that you have not accepted a 3% pay increment effective 1 July 2005.  I 
also understand that that (sic) you had a similar conversation with Elaine Manners on Tuesday. 
Your instructions to me were to reverse the 3% increment.  Please confirm this by reply email. 
Michael” 

Email from the applicant to Michael Petrossian in response sent Wednesday, 13 July 2005: 
“Michael, 
Our conversation of 11am 13 July 2005. 
If I had not accepted your offer of 3% pay increment, why is it in my pay dated 11 July 2005. 
eugene (sic)” 

Email from Michael Petrossian to the applicant and copied to Domenic Taverniti sent Thursday, 14 July 2005: 
“Dear Eugene 
As we discussed on Wednesday, a 3% CPI pay rise was offered to you at the time of annual reviews.  At the start of your 
review with Domenic, you asked what the pay rise was going to be.  When he answered 3% you immediately terminated 
the review.  You, Dom, and I later discussed the increment and I explained the rationale behind the 3% increment.  Whilst 
you now advise me that you have “not accepted” this increment, my earlier assumption was that any increment would be 
received as better than none at all. 
Can you please clearly confirm whether you want me to reverse this increment or not? 
Thank you. 
Michael” 

Email from the applicant to Michael Petrossian sent Tuesday, 19 July 2005: 
“My email to you 13/7/05 
Which part did you not understand (sic). 
Eugene” 

Email from Michael Petrossian to the applicant and copied to Elaine Manners and Domenic Taverniti sent Tuesday, 19 July 
2005: 

“Dear Eugene 
I refer to our conversation just prior to 4pm this afternoon.  You stressed that “you had not accepted” the 3% pay 
increment and as such it should not be in your wages.  Dom was present for the whole of this conversation. 
In accordance with your instructions, I will instruct Elaine Manners to remove the increment from your wages starting 
1 July 2005. 
If I have misunderstood anything here, please let me know immediately. 
Regards, 
Michael” 

Email from Elaine Manners to the applicant and copied to Michael Petrossian and Debra Williams sent Thursday, 21 July 
2005: 

“In accordance with your wishes and instructions received from Michael, I have done a reversal of the pay you received 
on the 11th July and put a new pay thru with your existing pay rate. 
This means therefore that you were paid $1,155.35 – should have been $1,139.58 – so the difference of $15.77 will be 
deducted from your pay week ending 22/07 to be paid 25/07. 
I will print off a new Pay Advice for you and of course you will receive one also on Monday the 25/07. 
Best Regards 
Elaine” 

Email from the applicant to Elaine Manners sent Friday, 22 July 2005: 
“Just a simple note saying that my pay has been adjusted accordingly would have been more appropriate. 
Eugene” 

(Exhibit R1/8) 
97 I find that soon after Mr Sandor was appointed as the applicant’s Production Manager in August 2005 and replaced 

Mr Taverniti he had an initial discussion with the applicant that month to acquaint himself with the applicant and his work and 
to discuss any issues of concern that the applicant had and at the time Mr Sandor found it necessary to speak to the applicant 
about some complaints made by three female employees about the applicant’s attitude towards them.  I accept that Mr Sandor 
told the applicant the names of these employees and the applicant was told that these employees had complained that he had 
been rude and impolite to them and I accept Mr Sandor’s evidence that he did not give any details to the applicant about these 
allegations as he did not want to escalate the issue of these complaints.  I accept Mr Sandor’s evidence that the applicant 
claimed at the time that as these employees had been rude to him he had the right to be rude back to them and I find that 
Mr Sandor advised the applicant to apologise to the three staff members and he told the applicant to effectively move on and 
restore his relationship with his colleagues.  I also accept Mr Sandor’s evidence that after this meeting he had further 
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discussions with the female employees who had complained about the applicant and they advised him that there had been no 
improvement in the applicant’s attitude towards them and Mr Sandor communicated this to the applicant. 

98 I find that some time in August 2005 Mr Petrossian observed the applicant using the internet for personal use during work time 
and the applicant told Mr Petrossian at the time that he believed that it was appropriate for him to browse the internet during 
work time given the nature of the work he undertook which was contrary to the respondent’s internet policy.  Even though the 
applicant claimed he was using the internet whilst taking a late break given my views on witness credit I find that the applicant 
used the internet inappropriately on this occasion notwithstanding an undertaking he gave in April 2005 to abide by the 
respondent’s internet policy. 

99 I find that on or about 7 September 2005 Mr Sandor raised a concern with the applicant about a file which the applicant had 
not given to one of the female employees who had complained about him so that an urgent item could be shipped on time.  I 
find that the applicant told Mr Sandor that he did not give the sales person the file as he did not want to communicate directly 
with her and I accept Mr Sandor’s evidence that he then undertook to pass on files and to communicate directly with this 
employee on behalf of the applicant which annoyed Mr Sandor.  In the event however it appears that the applicant did liaise 
directly with this person and his other female colleagues after this incident. 

100 I find that on or about 21 September 2005 Mr Sandor asked the applicant to dispose of a number of boxes located in his work 
area and that this task formed part of the applicant’s normal duties and in response the applicant told Mr Sandor that he would 
not undertake this task as he had not opened the boxes.  I find that Mr Sandor then tried to convince the applicant to put the 
boxes in the bin and when the applicant did not do so Mr Sandor and Mr Taverniti undertook this task the following evening.  I 
accept that at the time Mr Sandor warned the applicant that if he wanted to continue working with the respondent he needed to 
undertake the duties required of him and he reminded the applicant that this task formed part of his normal duties. 

101 I find that on two occasions in October 2005 the applicant sent an incorrect battery connector to a customer and when taking 
into account my views on witness credit I find that it may well have been the case that the applicant did this deliberately at 
least on the second occasion.  The applicant complained that the incorrect connector should have been quarantined by 
Mr Taverniti and should not have been on the shelf for use however it is my view that as the applicant was experienced in his 
role he should have known that the connector he sent was not the correct one particularly on the second occasion and the 
nature of his evidence on this issue suggested to me that the applicant was trying to make a point to the respondent by sending 
out an incorrect order which, I accept, resulted in some inconvenience to the respondent. 

102 I find that on a couple of occasions in October 2005 the applicant delayed telling technicians when units were ready for testing, 
which was part of the applicant’s normal duties, and that when the applicant refused to do this Mr Sandor advised the applicant 
that it was part of his role to tell technicians when a package was ready and in response the applicant told Mr Sandor that this 
was not his role.  I find that as a result of the applicant being tardy on occasions notifying technicians that goods were ready to 
be tested this resulted in delays on a few occasions in despatching goods. 

103 I find that on 8 November 2005 the applicant refused Mr Sandor’s instruction to adequately clean up his work area which was 
necessary as customers sometimes visited the respondent’s premises and I find that as a result Mr Sandor removed some of the 
applicant’s items from his work bench.  I also accept Mr Sandor’s evidence, that was not contested, that because of the 
applicant’s refusal to adequately clean up his area a casual employee was employed to undertake this task and I find that at the 
time Mr Sandor advised the applicant that this was his job to clean up his work area and that he had to undertake this role. 

104 I find that on 22 November 2005 the applicant refused to effect a shipment of goods because he maintained that he had 
insufficient information to complete the shipment and he would only do so after receiving an apology from the sales person 
who had given him insufficient information.  I find that after Mr Sandor gave the applicant the necessary information to 
dispatch the order the applicant again failed to send the goods and did not inform Mr Sandor that the shipment would not be 
leaving that day.  I find that when Mr Sandor found out about the delay in dispatching this order he told the applicant to ship 
the order immediately which did occur but the order was dispatched a day late. 

105 I find that on or about 28 November 2005 Mr Sandor asked the applicant to move completed goods onto new shelving that had 
been installed in the stores area and the applicant refused to complete this task.  I accept that Mr Sandor did not advise the 
applicant at the time that this task was urgent and that he told the applicant that he had a couple of days to undertake this task 
however the applicant continued to refuse to undertake this task.  I also accept Mr Sandor’s denial and I find that the applicant 
did not ask him when he required the work to be done by and told him that he would do the work.  I find that Mr Sandor told 
the applicant at the time that if he continued to refuse to undertake the work required of him he would be terminated and I find 
that when Mr Sandor was again advised by the applicant that he would not carry out this task he terminated the applicant. 

106 It was not in dispute that after the applicant was terminated he was required to leave the respondent’s premises immediately 
and not work out his notice given the sensitive nature of the work carried out by the respondent and it was not in dispute and I 
find that after the applicant was terminated he was paid all outstanding entitlements due to him plus pay in lieu of notice. 

107 I have found that on a number of occasions after July 2005 the applicant refused Mr Sandor’s lawful and reasonable 
instructions to undertake his normal duties and I find that the applicant’s attitude and uncooperative behaviour and poor 
attitude towards his managers and colleagues after he was offered and refused to accept the 3 per cent pay increase in June 
2005 was indicative of an employee who was unhappy to continue undertaking his normal role and duties because of what he 
believed was an insufficient increase to his remuneration.  I find that even though the applicant was annoyed about what he 
believed to be insufficient recompense for the work that he was undertaking and even though the applicant’s overall rate of pay 
did not increase in 2003 and 2004 as a result of a reduction in his bonus payments it was of the applicant’s own volition that he 
refused the 3 per cent increase offered by the respondent and continued to remain working with the respondent.  When 
applying the relevant authorities I conclude that the ongoing lack of cooperation and the applicant’s refusal to undertake duties 
normally expected of him over a period of four months in line with the duties normally expected of him, as confirmed in his 
duty statement, that this constituted sufficient grounds for the respondent to terminate the applicant. 

108 The applicant argues that he was summarily terminated and the respondent terminated him unlawfully and the respondent 
argued that the Award allows for a payment to be made to the applicant in lieu of notice.  I reject both arguments as there was 
no evidence demonstrating that the respondent and the applicant were bound by the Award and even though Mr Petrossian 
referred to the Award when reviewing the applicant’s pay rate in June 2005 this does not prove that the respondent was bound 
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by the Award.  In my view it was open for the respondent to require the applicant to immediately leave the respondent’s 
premises on termination given the sensitive nature of the respondent’s operations however it is my view that the respondent 
acted unlawfully when it did not give the applicant at least two weeks written notice of his termination as provided for in the 
applicant’s employment agreement (see Exhibit R1/3). 

109 When an employee is denied procedural fairness when they are terminated this can result in an employee being unfairly 
terminated and the authorities confirm that it is appropriate that employees are to be explicitly and clearly warned and formally 
counselled when their ongoing employment with an employer is at risk and an employee is to be given an adequate opportunity 
to improve his or her performance or behaviour in the required areas if an employer considers that an employee’s employment 
is at risk. 

110 After carefully considering the evidence I find that the applicant was not given sufficient and explicit warnings that he would 
be terminated if he did not undertake his normal duties and nor was the applicant formally counselled that his ongoing 
employment with the respondent was at risk.  The applicant gave evidence that he was verbally warned on two occasions by 
Mr Sandor that his ongoing employment could be at risk if he refused to complete tasks required of him, once on 28 November 
2005 immediately before he was terminated and the other occasion when Mr Sandor discussed the removal of boxes with the 
applicant and Mr Sandor gave evidence that the applicant was warned about his poor performance on approximately ten 
occasions (see Mr Sandor’s notes of his interactions with the applicant Exhibit R1/7).  It was not in dispute that Mr Sandor did 
not give the applicant any formal written warnings that his ongoing employment with the respondent could be in jeopardy and 
there was also no evidence that the applicant was formally counselled about his performance, nor was he given a specific 
timeframe within which to improve his attitude or to undertake the tasks required of him.  Furthermore, Mr Sandor gave 
evidence that he was indirect when reminding the applicant that he needed to be co-operative and undertake his normal tasks in 
order to remain working with the respondent (see transcript page 67).  In the circumstances I am of the opinion that even 
though the applicant was told by Mr Sandor that his ongoing employment with the respondent could be in jeopardy I find that 
he was not as clear as he should have been to the applicant about his impending termination and any timeframe he had within 
which to improve his performance.  I therefore conclude that to the extent that the applicant was not given formal warnings and 
formally counselled about his poor attitude and cooperation and was not given a specific timeframe within which to improve 
his performance in specific areas and because the applicant was unlawfully terminated then the applicant’s termination was 
unfair. 
Compensation 

111 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence, I 
am satisfied the applicant took reasonable steps to mitigate his loss. 

112 The applicant is seeking reinstatement and the respondent opposes this course of action.  I am satisfied on the evidence that the 
working relationship between the applicant and respondent has broken down such that an order for reinstatement or re-
employment would be impracticable.  In my view it is not appropriate to reinstate the applicant as I find on the evidence the 
applicant deliberately embarked on a campaign of non cooperation when he refused to obey lawful instructions with respect to 
undertaking his normal duties and I also take into account the sensitive nature of the work undertaken by the respondent and 
Mr Taverniti’s comment that the issue of trust between the applicant and the respondent is an important element.  Even though 
Mr Sandor and Mr Petrossian are no longer working with the respondent it is my view that these two employees did not 
specifically contribute to the applicant’s poor attitude and behaviour towards the respondent in the period after June 2005.  In 
the circumstances I therefore find reinstatement to be impracticable. 

113 I find that there is overwhelming evidence that the applicant was deliberately not undertaking his role in the way in which he 
should have and as his interactions with his managers and some of his colleagues was unacceptable I am therefore of the view 
that even if the applicant was formally warned that his performance and behaviour was unacceptable it is unlikely that the 
applicant would have improved his performance and would have continued his employment with the respondent beyond 
another four weeks.  In my view this would have been a sufficient period for the applicant to be formally warned that his 
behaviour needed to improve and to demonstrate the required improvements which in my view would not have eventuated and 
to then be terminated on notice. 

114 Given this finding and given my view that the applicant’s employment would not have continued beyond a period of a further 
four weeks and to then be terminated on notice it is appropriate to order that compensation be paid to the applicant for a period 
of four weeks.  As I accept that the applicant did not obtain alternative employment subsequent to his termination no monies 
are to be deducted from this amount. 

115 I therefore will order that an amount of $2,863.05 gross (4 x $19.087 x 37.5) be paid to the applicant. 
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Result Upheld and Order Issued 
 

Order 
HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Ms M Ivanovski of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Eugene D’Monte by the respondent was unfair and that reinstatement is 
impracticable; 

2 ORDERS the respondent to pay Eugene D’Monte compensation in the sum of $2863.05 gross within seven (7) 
days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application for a determination of alleged denied contractual benefits pursuant to s.29(1)(b)(ii) of the Industrial 

Relations Act 1979 (“the IR Act”).  The application was filed on 7 October 2005.  The applicant seeks the following orders in 
resolution of this claim: 

“1. An order that Moran Health Care acknowledge the contractual entitlements contained in Mrs Barbara Hogan’s 
contract of employment as highlighted in attachment one (1) and attachment two (2). 

2. An order that Moran Health Care acknowledge that the correct rate of pay for work performed by Mrs. Hogan 
as the Hospitality Supervisor, is level 8, increment 2 of the Hospital Salaried Officer (Nursing Homes) Award 
1976. 

3. In the alternative, an order that Moran Health Care acknowledge that the correct rate of pay for work performed 
by Mrs Hogan as the Hospitality Supervisor is Level 8, increment one of the Hospital Salaried Officers 
(Nursing Homes) Award 1976.” 

2 The relevant terms of attachments one and two are set out in paragraphs 6 and 8 of the Statement of Agreed Facts set out later 
in these reasons. 

3 The dispute was the subject of a number of conferences for the purposes of conciliation and then, in the absence of agreement, 
for scheduling the hearing of the claim.  The respondent has raised a number of challenges to the Commission’s jurisdiction 
and the parties agreed that the issues of jurisdiction could be dealt with by way of written submissions.  The Commission also 
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invited the parties to make submissions regarding the comments of Kenner C in Donna Laura Leo v Community Choice 
Financial Services Pty Ltd & Os [2006] WAIRC 04720, in particular at paragraphs 37-39.   

4 This is a most unusual claim.  As I understand the applicant’s case it is this.  The applicant claims that she is entitled, as a 
contractual benefit, to the rate of pay pursuant to the Hospital Salaried Officers (Nursing Homes) Award 1976 (“the State 
award”) applicable to the classification of catering and domestic supervisor.  She does not concede that her employment is 
covered by an award of the Australian Industrial Relations Commission (“AIRC”), she says that regardless of whatever award 
actually covers her employment, she is entitled to the rate of pay which comes from the State award, as a contractual benefit.  I 
understand this to be on the basis that the letters referred to as attachments one and two (“the Letters”) which constitute her 
contract of employment refer to the State award.  If, as the respondent says, her employment was actually covered by the 
Private Hospital and Nursing Homes (ALHMWU) Interim Award 1996 and later the Private Hospital and Residential Aged 
Care (Nursing Homes) Award 2002, (“the Federal award”), the State award benefits are said by the Applicant to arise as over 
award, contractual, benefits. 

5 The respondent says the applicant was provided with a contract of employment which gave her a promotion from the position 
of domestic to hospitality supervisor and that this was subject to the Federal award.   

6 The respondent raises the following issues of jurisdiction: 
“i. that, with the commencement of the Workplace Relations Act 1996 (Cth) (as amended by the Workplace 

Relations Amendment (WorkChoices) Act, 2005) (“the Amended WRA”), the WAIRC has no jurisdiction to 
determine the Application; and/or 

ii. that the Respondent’s respondency to the Private Hospital and Residential Aged Care (Nursing Homes) Award 
2002 (“the 2002 Federal Award”) and now known as a “pre-reform award” under the Amended WRA, which is 
not disputed by the HSU of WA operates to the exclusion of the Hospital Salaried Officer (Nursing Homes) 
Award 1976 (“the 1976 State award”).” 

7 Further, the respondent says that it and its predecessor have been covered by awards of the AIRC since 1996, and that 
reference to the 1976 State award in the letters of employment addressed to the applicant was a mistake. 

Agreed Facts 
8 The parties provided a Statement of Agreement Facts as follows: 

“1) Mrs. Barbara Hogan is an employee of Moran Health Group trading as Armadale Nursing Centre 21 Angela 
Street Armadale WA 6112. 

 2) Mrs Hogan commenced employment in October 1985 as a casual bed maker. 
 3) In approximately Jan/Feb 1986, Mrs Hogan was appointed to a permanent relief cleaning position, in which she 

covered annual; long service; sick and/or parenting leave. 
 4) Mrs Hogan was employed in the positions referred to in (3) until on or about 5 October 2001(sic) 
4A) Between 1986 and on or about 8 July 1996, Mrs Hogan was paid the relevant rate of pay for a cleaner under the 

private Hospital Employees Award 1972 (being a WA State award). 
4B) On or about 8 July, 1996, Hillview Nursing Home at 21 Angela Street, Armadale WA 6112 became a 

respondent to the Private Hospital and Nursing Homes (ALHMWU) Interim Award 1996 (“the 1996 Federal 
Award”). 

4C) On and from about 8 July, 1996, Mrs Hogan was paid the relevant hourly rate for a cleaner under the 1996 
Federal Award. 

4D) On 18 July, 2002, the 1996 Federal Award was superseded by the Private Hospital and Residential Aged Care 
(Nursing Homes) Award 2002 (“the 2002 Federal Award”)(sic)  

 5) On the 5th October 2001 Mrs Hogan was provided with a contract of employment confirming a change in 
employment status from a Domestic to a Hospitality Supervisor on a permanent part time/fulltime basis which 
commenced 15th August 2001. The contract of employment was signed by the Director of Nursing Helen Attrill. 

 6) The 2001 contract states, inter alia, the following 
“The terms and conditions of employment are subject to the Hospital Salaried Officer (Nursing Homes) Award 
and all other considerations as outlines (sic) in this letter. Your hourly rate shall now be $14.0875.” 
(The rate of pay above equates to the corresponding hourly rate in the 1996 Federal Award). 

 7) On the 9th February 2005 Moran Health confirmed the employment status of Mrs Hogan by way of a new 
contract of employment as a Hospitality Supervisor working 72 hours per week(sic).  The contract of 
employment was signed by the Director of Nursing Delia Brookes. 

 8) The 2005 contract states, inter alia, the following 
“The terms and conditions of your employment are subject to the Hospital Salaried Officer (Nursing 
Homes)(sic) and all other considerations a (sic) outlined in this letter. Your hourly rate shall now be $16.00”. 

 9) Mrs Hogan is currently paid wages as set out in the Private Hospital and Residential Aged Care (Nursing 
Homes) Award 2002.” 

Jurisdiction – The Effect of the Workplace Relations Amendment (Workchoices) Act 2005 
9 The respondent says that the IR Act is a State industrial law as defined in s.4 of the Workplace Relations Act 1996 (“the WR 

Act”) and that s.16(1)(a) of the WR Act acts as a statutory bar preventing the Commission from exercising any or all statutory 
powers in relation to the application.   

10 In the alternative, the respondent says that the Federal award applies on the basis that where there is inconsistency between the 
Federal and State awards, s.109 of the Commonwealth of Australia Constitution Act 1901 provides that the law of the 
Commonwealth prevails to the extent of any inconsistency.   
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11 The respondent also relies on the WR Act as it was prior to the operation of the Workplace Relations Amendment 
(Workchoices) Act 2005 (Cth) (“Workchoices”) and the decision of the Full Bench of the AIRC in Boeing Australia Limited v 
Australian Workers’ Union (PR 9868945). 

12 The respondent argues that the applicant’s employment is covered by the Federal award and notes that there is no suggestion 
that the respondent is not a constitutional corporation.   

13 Accordingly, this Commission is said to have no jurisdiction in respect of the matter.   
14 The applicant says that, firstly, she does not seek to enforce an award, but seeks to enforce her contractual terms, which contain 

reference to the State award.  The rate of pay in that award is said to be higher than applies under the Federal award, which she 
does not concede actually covers her employment.   

15 The applicant argues that, whilst the WR Act purports to cover the field of industrial relations and seeks to operate to the 
exclusion of the state laws, with some specified exceptions, it cannot be said that the WR Act is an exhaustive statement of law 
when it relates to the employment relationship between employer and employee.  The applicant refers to the comment of 
Mason J., when dealing with this same issue in R v Credit Tribunal; Ex parte General Motors Acceptance Corporation (1997) 
137 CLR 545 at page 562, that: 

“A provision in a Commonwealth statute which indicates or tends to indicate whether the statute is intended to make such 
exhaustive or exclusive provision upon a topic within a head of Commonwealth legislative power is itself a valid law, 
though it cannot operate of its own force to invalidate or render inoperative a State law.” 

16 The applicant says that this application was filed well before the commencement of the current provision of the WR Act and, 
in any event, that the Commonwealth provision is incapable of excluding the State’s jurisdiction in this matter.  

Consideration and Conclusions 
17 The first point which is necessary to decide in this matter is whether s.16 of the WR Act as amended by Workchoices excludes 

this Commission’s jurisdiction in this matter. 
18 Section 16(1) and (2) of the WR Act provide: 

“(1) This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or employer: 
(a) a State or Territory industrial law; 
(b) a law that applies to employment generally and deals with leave other than long service leave; 
(c) a law providing for a court or tribunal constituted by a law of the State or Territory to make an order 

in relation to equal remuneration for work of equal value (as defined in section 623); 
(d) a law providing for the variation or setting aside of rights and obligations arising under a contract of 

employment, or another arrangement for employment, that a court or tribunal finds is unfair; 
(e) a law that entitles a representative of a trade union to enter premises. 

Note: Subsection 4(1) defines applies to employment generally. 
(2) State and Territory laws that are not excluded  However, subsection (1) does not apply to a law of a State or 

Territory so far as: 
(a) the law deals with the prevention of discrimination, the promotion of EEO or both, and is neither a 

State or Territory industrial law nor contained in such a law; or 
(b) the law is prescribed by the regulations as a law to which subsection (1) does not apply; or 
(c) the law deals with any of the matters (the non-excluded matters) described in subsection (3).” 

19 A “State or territory industrial law” is defined by s.4(1) of the WR Act to include the “Industrial Relations Act 1979 of 
Western Australia”. 

20 Regulation 1.2(2) of the Workplace Relations Regulations 2006 (Cth) (“the WR Regulations”) provides that: 
“(2) Subsection 16(1) does not apply to a law of State of Territory … to the extent to which it relates to compliance 

with an obligation: 
(a)  … 
(b) in respect of an act or omission which occurred prior to the reform commencement.” 

21 The “reform commencement” referred to in Regulation 1.2(2) above occurred with the implementation of Workchoices on 27 
March 2006 and did not have retrospective effect. 

22 I note the obiter comments of Kenner C in Leo v Commonwealth Choice Financial Services (supra) that: 
“37 Given the conclusion I have reached as to the primary contentions of the applicant it is not necessary for me to 

finally determine whether s16(1)(a) of the WRA precludes this Commission from dealing with the applicant’s claim 
as to the first respondent, as a trading or financial corporation. That is, whether the purported blanket exclusion of 
the Act in respect of a former employee of a trading or financial corporation can extend to an area of jurisdiction 
which is totally unregulated by the WRA. However it seems to me that there are respectable arguments in favour of 
the proposition that the WRA cannot have that effect, despite what the terms of s 16(1)(a) of the WRA attempts to 
do.  

38 At their source, provisions such as s 16(1) of the WRA rely upon the terms of s 109 of the Commonwealth 
Constitution for effect. That is, that the relevant State law is inconsistent with the relevant Commonwealth law and 
to that extent is invalid. A provision such as s 16(1) of the WRA cannot extend the reach of s 109 of the 
Constitution itself. Even in cases where a Commonwealth Act contains the reverse type of provision, to the effect 
that a Commonwealth Act is not intended to be an exhaustive statement of the law on the particular subject matter 
concerned, it has been held that this cannot avoid a direct inconsistency in the subject matter of both laws under s 
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109: R v Credit Tribunal; Ex parte General Motors Acceptance Corporation (1997) 137 CLR 545. It is difficult to 
see why in principle that same logic does not extend, in the reverse, to the present legislation.  

39 Nor can it be said it seems to me, that s 16(1) is an exhaustive statement of the law in respect of the relationship 
between an employee and an employer which is a constitutional corporation. Firstly, the WRA manifestly does not 
exhaustively deal with that relationship. Large tracts of the relationship are simply untouched. In the context of the 
present claim exercising the Commission’s contractual benefits jurisdiction under the Act, the only collision that 
could be said to arise is between the terms of the Act and s 16(a) itself. The WRA does not enter the field in relation 
to the subject matter of the applicant’s claim. Secondly, s 16 itself cannot be said to be an indication of exclusive 
coverage as to the subject matter of employees and employers as defined in the WRA, if that can even be a 
meaningful subject matter given its extraordinary breadth, because despite the terms of s 16(1), purporting to be 
exclusive, ss16 (2) and (3) contain a raft of exceptions that are directly inconsistent with such a proposition.  
Thirdly, s 16(1) uses the terms “employee” and “employer” disjunctively.  The WRA is not an Act that deals 
exhaustively with the rights and obligations of constitutional corporations as employers as defined in s 6 of the 
WRA.  Nor is it an Act that deals exhaustively with employees as defined in s 5 of the WRA.” 

23 I also note other decisions of this Commission and other tribunals in respect of the operation of the WR Act.  In this case, 
however, this issue is one of timing.  This application was filed with the Commission on 7 October 2005.   

24 In this case, the “act or omission” referred in Regulation 1.2(2)(b) of the WR Regulations, in this case may be the alleged 
failure to pay in accordance with the contract of employment.  This claim was made prior to 27 March 2006, on 7 October 
2005.  Therefore, s.16(1) of the WR Act, in its current terms, did not apply at the time the application was made. 

25 Accordingly, the respondent’s objection to the Commission’s jurisdiction on account of the operation of “Workchoices” is not 
sustainable, and it provides no impediment to the Commission’s jurisdiction. 

Exclusive Coverage By Federal award 
26 The respondent’s second argument is that there is an inconsistency between the Federal and State awards and therefore the 

Federal award overrides the State award.  The respondent relies on s.109 of the Australian Constitution and on the Workplace 
Relations Act as it was prior to operation of Workchoices.  The respondent also relies on the decision in Boeing Australia 
Limited v Australian Workers Union PR968945. 

27 The applicant on the other hand, says that she does not seek to enforce the State award.  Rather she is seeking to enforce her 
contract of employment, which makes reference to the State award.   

28 Two particular issues arise.  The first is that the respondent’s argument about inconsistency misses the point of the claim.  At 
this stage it is not a question of which of the State or Federal awards takes precedence and applies to the exclusion of the other.  
The applicant does not argue that the State award, in its terms, overrides the Federal award, but rather that it is a contractual 
term.  The second and perhaps a more important point is that the parties’ views regarding competing award coverage, set out in 
paragraphs (25) and (26) above miss a significant step in the process, and because of this, the matter has taken a considerable 
time to resolve. 

Future Consideration 
29 The first question must be what are the terms of the contract?  The contract says that the terms of the State award apply and it 

sets out a rate of pay.  The applicant says that the State award applies not in its terms, but by contract. 
30 The respondent says: 

(a) The reference to the State award is a mistake; 
(b) The correct award is the Federal award; and 
(c) The rate of pay is consistent with the Federal award. 

31 The applicant says nothing in respect of Federal award coverage and does not concede that Federal award coverage applies 
(paragraphs 4 and 34 of applicant’s submission in response to respondent).  However, the applicant says that the State award is 
a contractual benefit over and above the Federal award.   

32 It is important to resolve the question of whether the State award applied in its terms.  That must be the starting point.  If the 
State award actually applied as a requirement according to the IR Act, this would appear to preclude this Commission’s 
jurisdiction on the basis that the s.29(1)(b)(ii) provides for the Commission to deal with “a claim by an employee –  

“(i) … 
  (ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or order, to which he 

is untitled under his contract of employment.” (emphasis added). 
33 The onus for demonstrating that the application is within jurisdiction by way of it not being a benefit under an award or order 

(ie. a binding State award) lies with the applicant. 
34 If the State award does not apply according to its terms, the next question would appear to be whether the Federal award 

applies, and whether the State award reference is either a contractual benefit or a mistake. 
35 The respondent merely asserts that the applicant’s employment was the subject of the Federal award possibly on the basis that 

the respondent is a respondent to the Federal award, but has not dealt with that matter in any detail, and the applicant does not 
concede Federal award coverage.  

36 Accordingly, it is necessary to hear from the parties about whether the State award applies according to its terms.  It would 
appear, subject to hearing from the parties, that the applicant needs to demonstrate that the State award does not apply 
according to its terms, and for her to advise the Commission of whether, in her view, the Federal award does or does not apply. 

37 The Commission will convene a conference for the purposes of scheduling a hearing. 
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2007 WAIRC 00588 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA HOGAN 
APPLICANT 

-v- 
DIRECTOR OF NURSING, MORAN HEALTH CARE ARMADALE NURSING CENTRE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 3 JULY 2007 
FILE NO/S B 92 OF 2005 
CITATION NO. 2007 WAIRC 00588 
 

Result Application Dismissed 
 

Order 
WHEREAS on Friday the 7th day of October 2005 the Applicant filed an application for alleged denied contractual benefits 
pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) (“the IR Act”); and 
WHEREAS on Tuesday the 27th day of March 2007 the Commission issued Reasons for Decision in respect of a preliminary issue 
of jurisdiction in which jurisdiction was found; and 
WHEREAS on Wednesday the 11th day of April 2007 the Commission notified the parties by way of a Notice of Hearing that a 
hearing would be convened on Tuesday the 26th day of June 2007; and 
WHEREAS on Friday the 1st day of June 2007 the Applicant advised that the parties were in the process of settling the matter and 
that the Applicant was agreeable to the hearing being adjourned; and 
WHEREAS the hearing scheduled for Tuesday the 26th day of June 2006 was adjourned; and 
WHEREAS on Monday the 2nd day of July 2007 the Applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2007 WAIRC 00523 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDREW JONES 
APPLICANT 

-v- 
WESTRAC PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 15 JUNE 2007 
FILE NO B 88 OF 2007 
CITATION NO. 2007 WAIRC 00523 
 

Result Application Dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 14th day of June 2007, the Applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 
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2007 WAIRC 00535 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HELEN MERREDITH KOKOSZKA 
APPLICANT 

-v- 
24 CARAT NOMINEES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 21 JUNE 2007 
FILE NO U 25 OF 2007 
CITATION NO. 2007 WAIRC 00535 
 
Result Application discontinued 
Representation 
Applicant Ms H Kokoszka 
Respondent Mr J Hankin of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the applicant advised the Commission on 13 June 2007 that she wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
2007 WAIRC 00533 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MICHAEL LEWIS O'DEA 

APPLICANT 
-v- 
WESTERN AUSTRALIA POLICE: STATE TRAFFIC COORDINATION & ENFORCEMENT 
DIVISION: TRAFFIC WARDEN STATE MANAGEMENT UNIT 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 21 JUNE 2007 
FILE NO/S U 62 OF 2007 
CITATION NO. 2007 WAIRC 00533 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 June 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2007 WAIRC 00575 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMIE PAUL SAUNDERS 
APPLICANT 

-v- 
JOANNE KRYSTYNA LOFTUS TRADING AS THE NORTHAMPTON PHARMACY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 29 JUNE 2007 
FILE NO B 360 OF 2006 
CITATION NO. 2007 WAIRC 00575 
 
Result Application discontinued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Ms E Moran of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS the applicant advised the Commission on 24 May 2007 that he wanted to discontinue the application; and 
WHEREAS the respondent advised the Commission on 20 June 2007 that they consented to the application being discontinued; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
2007 WAIRC 00576 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JAMIE PAUL SAUNDERS 

APPLICANT 
-v- 
JOANNE KRYSTYNA LOFTUS TRADING AS THE NORTHAMPTON PHARMACY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 29 JUNE 2007 
FILE NO U 360 OF 2006 
CITATION NO. 2007 WAIRC 00576 
 
Result Application discontinued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Ms E Moran of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the applicant advised the Commission on 24 May 2007 that he wanted to discontinue the application; and 
WHEREAS the respondent advised the Commission on 20 June 2007 that they consented to the application being discontinued; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2007 WAIRC 00528 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NAVINDER  SINGH 
APPLICANT 

-v- 
STIRLING SKILLS TRAINING INC T/AS JOBS WEST 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 18 JUNE 2007 
FILE NO APPL 1113 OF 2004 
CITATION NO. 2007 WAIRC 00528 
 
Result Application discontinued 
Representation 
Applicant Mr D Taylor of Counsel 
Respondent Ms K Peacock-Smith of Counsel 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and 
WHEREAS a conciliation conference was convened on 3 April 2007 at the conclusion of which the matter was resolved; and  
WHEREAS the applicant advised the Commission on 30 May 2007 that he wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2007 WAIRC 00590 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATIEANNE MARIE WALLIS 
APPLICANT 

-v- 
ASTRID TIMMS & GLYNIS HOURQUEBIE OF HOMECARE OPTIONS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 6 JULY 2007 
FILE NO U 83 OF 2007 
CITATION NO. 2007 WAIRC 00590 
 

Result Application dismissed for want of prosecution 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the matter was listed for a show cause hearing on 6 July 2007 and the applicant was advised that failure to attend 
would lead to the application being dismissed; and  
WHEREAS the applicant did not attend the hearing;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  

THAT the application be and is hereby dismissed for want of prosecution.  
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2007 WAIRC 00565 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANITA WENDY WATERS 
APPLICANT 

-v- 
MICKLE AND NEWTON INVESTMENTS TRADING AS CREATIVE BY DESIGN 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 27 JUNE 2007 
FILE NO/S U 549 OF 2006 
CITATION NO. 2007 WAIRC 00565 

Result Dismissed for want of prosecution 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 filed in the Commission on 
12 December 2006; 
AND WHEREAS on 25 January 2007, the Commission wrote to the Applicant requesting that she provide reasons in writing within 
28 days why the Commission may have jurisdiction to hear and determine her claim; 
AND WHEREAS on 4 April 2007, the Applicant had not submitted her reasons nor had she contacted these chambers in respect of 
this matter, the Commission wrote to the Applicant requesting that if she did not file a Notice of withdrawal or discontinuance or 
contact this chambers within 28 days, Senior Commissioner Smith would dismiss her application; 
AND WHEREAS on 27 June 2007, the Applicant had not responded to the letter dated 4 April 2007 nor had she contacted these 
chambers in respect of this matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, hereby orders:— 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 

 
2006 WAIRC 04775 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHARON WHITTLE 

APPLICANT 
-v- 
EM-TECH (INCORPORATED) TRADING AS WORKABILITY EMPLOYMENT STRATEGIES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 14 JULY 2006 
FILE NO/S U 157 OF 2005 
CITATION NO. 2006 WAIRC 04775 
 

Result Order issued 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 19 May 2006 the application was set down for hearing and determination on 13 and 14 July 2006; and 
WHEREAS on the afternoon of 12 July 2006 the applicant’s representative requested an adjournment of the hearing and the 
respondent’s representative consented to an adjournment being granted; and 
WHEREAS on 12 July 2006 the Commission advised the parties that the Commission would hear from the parties on 13 July 2006 
as to whether the hearing set down for 13 and 14 July 2006 should be adjourned; and 
WHEREAS at the hearing on 13 July 2006 the applicant’s representative argued that the applicant would be disadvantaged and 
would suffer prejudice if the hearing was to go ahead on 13  and 14 July 2006 on the basis that it had insufficient time to fully 
prepare for the hearing as the respondent had only provided limited discovery of relevant documents to the applicant on 12 July 
2006 despite repeated requests, the applicant had only been advised on 12 July 2006 of the witnesses to be called by the respondent 
and the applicant had not been provided with further and better particulars of the respondent’s contentions as requested by the 
applicant on 7 February 2006; and 
FURTHER the applicant argues that two of the applicant’s summonsed witnesses were now unable to appear at the hearing given 
personal events that had recently arisen in relation to these witnesses and that this would impact on the applicant’s case as they 
were directly involved in issues relating to the applicant; and 
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FURTHER the applicant maintains that given the number of witnesses to be called that a two day hearing would be insufficient to 
deal with the all of the evidence and submissions; and 
WHEREAS the respondent’s representative stated that he had overlooked the necessity to provide discovery of relevant documents 
and further and better particulars to the applicant and the respondent stated that it would not suffer any prejudice if the hearing was 
adjourned; and 
FURTHER the respondent argued that it was appropriate that both witnesses to be called by the applicant who could not attend the 
hearing set down for 13 and 14 July 2006 should be available to give evidence; and 
FURTHER the respondent also argued that a two day hearing is insufficient to deal with relevant witness evidence and 
submissions; and 
WHEREAS after hearing from the parties and when considering whether the Commission should exercise its discretion to grant an 
adjournment taking into account the objects of the Act and s26(1) of the Act and in deciding whether a refusal to adjourn would 
result in a serious injustice to one party (Myers v Myers (1969) WAR 19) the Commission is of the view that an adjournment of the 
hearing set down for 13 and 14 July 2006 should be granted; and 
FURTHER in reaching this view the Commission accepts that the applicant will suffer some prejudice and has had insufficient time 
to properly prepare for the hearing if the hearing goes ahead as planned given the late provision of some of the relevant 
documentation and the failure by the respondent to provide full discovery and further and better particulars and the names of 
witnesses within the required timeframe; and 
FURTHER the Commission notes that apart from a delay in the proceedings taking place neither party has highlighted any 
disadvantage it will suffer if an adjournment is granted; and 
FURTHER I find that on the information before me it appears that the matter will not be completed in the two days set down for 
hearing and it is my view that it is desirable that the matter be heard over a continuous period; 
NOW THEREFORE having heard from Mr O Moon as agent for the applicant and Mr D MacLean of counsel on behalf of the 
respondent the Commission pursuant to the powers conferred on it under the Act, and in particular s27(1), hereby orders: 

1. THAT the hearing of application U 157 of 2005 scheduled to take place on 13 and 14 July 2006 be adjourned to 
dates to be fixed. 

2. THAT the respondent is to file and serve further and better particulars of its contentions by no later than 10 August 
2006. 

3. THAT the parties are to exchange the names of witnesses to be called to give evidence at least 14 days prior to the 
hearing date. 

4. THAT discovery of documents is to be informal.  The parties are to exchange any documents they will be relying 
on at the hearing and any additional documents relevant to the proceedings by no later than 31 August 2006. 

5. THAT liberty to apply is granted to the parties in relation to point 4. 
6. THAT if this application is successful liberty to apply is granted for witness costs incurred as a result of this 

adjournment being granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
2006 WAIRC 05321 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHARON WHITTLE 

APPLICANT 
-v- 
EM-TECH (INCORPORATED) TRADING AS WORKABILITY EMPLOYMENT STRATEGIES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 22 AUGUST 2006 
FILE NO/S U 157 OF 2005 
CITATION NO. 2006 WAIRC 05321 
 

Result Order issued 
 

Order 
WHEREAS on 1 August 2006 the applicant made application for substituted service of six Summons to Witness documents lodged 
in the Commission on 1 August 2006 in relation to the hearing of this matter set down for 9, 10 and 11 October 2006; and 
WHEREAS on 15 August 2006 the applicant’s representative advised the Commission that the applicant was seeking to serve the 
summonses by registered mail and that a covering letter would be provided to the persons summonsed stating that conduct money 
would be paid by cheque prior to the hearing date upon the request of the person summonsed; and 
WHEREAS the Commission has decided ex parte in respect of the service of summonses that the applicant can serve summonses 
on Noreen Byrne, Stephen Howell, Peter Kent, Jason Taboni, Wendy Mears and Giorgia Johnson by way of registered mail; and 
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WHEREAS the Commission has also decided ex parte to waive the necessity to provide conduct money at the time of service of 
these summonses on the understanding that the applicant will provide a letter at the time of serving the summonses informing the 
witnesses that payment of conduct money will be made by cheque prior to the hearing date if requested; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

THAT the application for substituted service be granted in accordance with the following terms: 
1. THAT the applicant can serve summonses on Noreen Byrne, Stephen Howell, Peter Kent, Jason Taboni, Wendy 

Mears and Giorgia Johnson by way of registered mail. 
2. THAT the necessity to provide conduct money at the time of service of these summonses is waived on the 

understanding that the applicant will provide a letter at the time of serving the summonses informing witnesses that 
payment of conduct money will be made by cheque prior to the hearing date upon the person so requesting. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
2007 WAIRC 00556 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHARON WHITTLE 

APPLICANT 
-v- 
EM-TECH (INCORPORATED) TRADING AS WORKABILITY EMPLOYMENT STRATEGIES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD 9 OCTOBER 2006, 10 OCTOBER 2006, 11 OCTOBER 2006, 12 FEBRUARY 2007, 

13 FEBRUARY 2007, 14 FEBRUARY 2007, 14 MARCH 2007 
DELIVERED TUESDAY, 26 JUNE 2007 
FILE NO. U 157 OF 2005 
CITATION NO. 2007 WAIRC 00556 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Principles applied - Applicant 

unfairly dismissed - Application upheld - Compensation ordered - Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Upheld and Order Issued 
Representation  
Applicant Mr O Moon (as agent) 
Respondent Mr D MacLean (of counsel) and Mr M Cuomo (of counsel) 
 

Reasons for Decision 
1 This is an application by Sharon Whittle (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges that she was unfairly terminated from her position as the General Manager of Em-Tech 
Incorporated trading as Workability Employment Strategies (“the respondent”) on 24 October 2005.  The respondent argues 
that the applicant was not unfairly terminated. 
Background 

2 There are a number of relevant facts that are not in dispute.  When the applicant commenced employment with the respondent 
on 7 May 2002 her terms and conditions of employment were confirmed in writing (Exhibit A28). 

3 On 23 August 2005 the respondent gave the applicant the following letter expressing concerns about her performance (formal 
parts omitted): 

“The Board has become increasingly concerned about staff recruitment, retention and management at Workability 
Employment Strategies during the past two years.  The turnover is approximately 100% in the past twelve months.  The 
Board is concerned about the effect this has on Workability’s capacity to deliver a service and its effect on the functioning 
and morale of staff.  Of particular concern is the loss of relatively recently hired staff and senior staff.  The board (sic) or I 
have been contacted by staff at various times during the past fifteen months over this matter.  On all occasions staff have 
cited your management style and interpersonal skills as a major factor in staff resignations and poor morale. 
The concern the Board has was formally documented with you during your Performance Appraisal in September and 
October 2004.  Several meetings were held and this issue suggested intervention strategies and two goals were recorded in 
the report dated 15th October 2004. 
From this time to date our concern increased partly due to some of the behaviour displayed by you during or after Board 
meetings as well as your lack of interaction with myself since October 2004.  The coaching that had been implemented at 
this time did not seem to be making a difference and it was difficult to obtain specific information about this.  The 
coaching had excluded myself when it was discussed initially that I would be involved and would be included in at least 
one coaching session.  When asked about the coaching you were non-specific about it citing absolute confidentiality 
between you and the coach. 
On 10th May 2005 you were asked to complete the relevant section of a Performance Appraisal and concurrent to this 
your performance was discussed by the Board.  The appraisal template was not returned to me until 28th June 2005, some 
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seven weeks later.  On this template you indicated that you believed that one of your strengths was communication with 
staff.  Generally your appraisal form was brief, recited items which had been directed by myself last year and identified 
an agency goal instead of a personal development goal.  This caused concern that you had not fully accepted that staff 
turnover and functioning was an ongoing and critical concern that could be directly attributed to you. 
On 15th July 2005 I was approached by six staff members (50% of Workability’s staff), all of whom raised significant 
concerns about you and all cited specific examples where your behaviour had been inflexible, cold, unfriendly and 
unhelpful.  Staff were very frustrated at turnover, your management style, a lack of access to training, lack of acting on 
staff suggestions and your criticism of staff over non core business matters. 
On 22nd July 2005 a meeting was arranged with you at which the allegations from staff were put to you and some of my 
own concerns advised to you formally.  This occurred in the presence of your management coach Clare Goodman.  Peter 
Kent (Board Member) and I discussed in detail the concerns raised by staff and concerns I had over your lack of 
communication with me, your interaction with me and your outbursts and demeanour during and after Board meetings.  
We discussed that this had intensified following the performance appraisal of October 2004.  You stated that you were not 
happy with last year’s performance review and inferred that you ignored it. 
At this meeting specific areas of improvement were identified and coaching implemented again. 
The specific areas are: 

• Staffing issues – inflexibility, not being open, not accepting suggestions, unfriendly 
and cold. 

• Relationship with Chairman 
Subsequent to this meeting, three staff have resigned.  Two have contacted me directly and cited your behaviour as the 
main cause of their resignation.  Other staff have also contacted me and have stated that since the meeting of 22nd July 
your behaviour has become worse.  They specifically state that you have withdrawn, are not attending staff meetings, are 
continuing to “freeze out” selected staff and are retaining control over leave and training whilst having Wendy Mears 
action your specific instructions.  (You confirmed you still held control over leave and training when I asked you about it 
on 16th August). 
Given the Board’s apprehension and our ongoing meetings, I was concerned that you did not advise me that Gail McKay 
had resigned.  I pointed out to you that I considered this a lack of judgement on your part and that in the current situation I 
expected to be advised of such resignations.  You seemed surprised and protested that this was a new requirement on you.  
On 19th August I was advised (not by you) that Kim Sunter had resigned.  This is alarming given his experience with 
Workability and contribution to the business. 
Generally I have found your recent communication brief, formal and cold.  The development plan has been received but 
no discussion has taken place regarding what this model is or how it would be progressed, timelines and so on.  I have 
discussed several times with you that my view is that the coaching needs to be much more active in the early stages so 
that change can be made more quickly.  I was hopeful of our ability to move forward regarding the concerns raised but it 
now appears this may not be the case. 
One of the key requirements of a General Manager of a small organisation like Workability is to build and manage a team 
so that service outcomes may be achieved.  Indicators such as turnover and the direct feedback from staff show that you 
are not able to do this.  In addition your communication with myself as Chairman, other board members as individuals 
and on occasion the full Board is not satisfactory.  The Board has lost confidence in your ability to manage Workability. 
The Board considers these matters serious and they may affect your employment.  You have one month to improve in the 
areas identified to you over the past twelve months.  Your ongoing employment will then be reviewed. 
Should you wish to seek support additional to the coaching and employee assistance program please contact me to 
discuss.” 

(Exhibit A1) 
4 At a meeting held on 13 October 2005 the respondent gave the applicant a letter of termination dated 13 October 2005 and the 

applicant was given one month’s notice as required under her contract of employment and the respondent told the applicant to 
work out her notice period away from the respondent’s premises.  On 24 October 2005 the respondent decided not to require 
the applicant to work out her remaining notice period and paid out her outstanding entitlements including compensation for her 
work vehicle for the rest of the notice period. 

5 Following is a copy of the letter given to the applicant on 13 October 2005 (formal parts omitted): 
“Reference: Meeting 13th October 2005 Margot Tobin/Sharon Whittle 
As discussed at the meeting of 13th October 2005 feedback from staff indicates little change in the situation at 
Workability Employment Strategies regarding staff morale.  There have been further complaints by staff members 
regarding your management and communication. 
In addition, the board has not moved in its position regarding your performance as advised in the letter dated 23rd August 
2005. 
The Board have again considered your performance and the issues raised with you over a period of twelve months. 
We feel that Workability Employment Strategies is unable to move forward whilst this situation remains unsolved.  
Therefore you may consider that your employment contract is now ended on the basis of one month’s notice. 
Please make arrangements to return any property, access cards, security codes/passwords and so on which are the 
property of Workability Employment Strategies no later than 13th November 2005. 
You may access three further coaching sessions with your current business coach at cost to Workability.  In addition, we 
strongly encourage you to seek support from Workability’s Employment Assistance provider, OSA.  This can be 
extended up to one month post your completion date. 
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If you have any questions or would like to discuss any details of this letter, please contact me on my mobile telephone 
0414460361.” 

(Exhibit A22) 
6 The respondent is operated by a voluntary Board of Management (“the Board”).  The respondent provides a specialised 

employment service which assists people with disabilities to find and maintain employment and it provides a range of services 
to help its clients prepare for employment, find a job, develop their skills and maintain employment. 
Applicant’s evidence 

7 The applicant stated that when she was given the letter dated 23 August 2005 criticising her performance she believed that 
parts of the letter were inaccurate and even though the respondent did not require her to respond to the letter she made some 
notes about some of the issues raised in the letter.  The applicant stated that the Board’s Chairperson, Ms Margot Tobin did not 
discuss this letter with her and she felt that the letter was pressuring her to resign.  The applicant’s notes made on 27 August 
2005 in response to the letter are as follows: 

“DIARY NOTES:  27 August 2005 
My response to the letter originally dated 21 August 2005 and provided to me 23 August 2005 at the closing of the Board 
of Management meeting.  These responses were not sent to the Chairman, as I was not requested to respond to the letter. 
The Board has become increasingly concerned about staff recruitment, retention and management at Workability 
Employment Strategies during the past two years.  The turnover is approximately 100% in the past twelve months.  The 
Board is concerned about the effect this has on Workability’s capacity to deliver a service and its effect on the functioning 
and morale of staff.  Of particular concern is the loss of relatively recently hired staff and senior staff.  The board or I 
have been contacted by staff at various times during the past 15 months over this matter.  On all occasions staff have 
cited your management style and interpersonal skills as a major factor in staff resignations and poor morale. 
Workability Employment Strategies current staffing levels are 17.  The following staff have (sic) over 18 months service 
or greater are as follows: 
Giorgia 
Sharon 
Andrea 
Jason 
Diane 
The organisation experienced substantial growth over the past 12 months. 
Two additional staff were employed to deliver the JPET program commencing 1 July 2005 and a job share PSP 
Coordinator was employed to assist with delivering the program. 
We were also successful during February 2005 in achieving additional places of 21% of the market share which 
recognised our service delivery and performance achievements during the past 8 months. 
There is no evidence that service delivery has been affected.  To the contrary we have continued to achieve our 
performance targets.  See outlet performance outcomes Annual report 2005. 
I have not been advised of which staff have contacted the Chairman or the date of their contact with the Chairman 
regarding their reasons for resignation and it is not reflected in their letter of resignation.  I have not been given an 
opportunity to respond to their reasons given for resignation. 
The concern of the Board has been formally documented with you during your Performance Appraisal in September and 
October 2004.  Several meetings were held and this issue, suggested intervention strategies and two goals recorded in the 
report dated 15 October 2004. 
Although these concerns were raised in the initial appraisal meeting attended by Ms Debra Goundrey and Ms Margot 
Tobin, I was disappointed that my comments were not noted in the final appraisal document as presented to me by 
Ms Tobin and I had no opportunity to respond formally to the appraisal contents. 
Goal for 2004-2005 
Turnover/staffing issues to be reduced significantly 
Awareness of own management style and how using a variety of styles will work better.  At least on (sic) of the tools 
suggested is to be applied this year. 
The first goal was not specific in the outcomes or measurable 
The second goal was limited to five coaching sessions. 
At the completion of my appraisal, I successfully negotiated a pay increase of $4000 
From this time to date our concern increased partly due to some of the behaviour displayed by you during our or after 
our Board meetings as well as your lack of interaction with myself since October 2004.  The coaching that had been 
implemented at this time did not seem to be making a difference and it was difficult to obtain specific information about 
this.  The coaching had excluded myself when discussed initially that I would be involved and would be included in at 
least one coaching session.  When asked about the coaching you were non-specific about citing absolute confidentiality 
between you and your coach. 
Including the Chairman in the coaching session was a goal identified by the Chairman as part of my appraisal.  My 
recollection is somewhat different to the Chairman as to whether she would be included.  I recall her stating that she 
would like to be included if possible in one of the sessions.  This was also relayed to me by my coach that the Chairman 
had indicated her interest in being part of the final coaching session.  I recall providing feedback to the Chairman that our 
coaching sessions were focussed on communication and the impact and influence of words. 
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On 10 May 2005 you were asked to complete the relevant section of a Performance Appraisal and concurrent to this your 
performance was discussed by the Board.  The appraisal template was not returned to me until 28 June 2005, some seven 
weeks later.  On this template you indicated that you believed that one of your strengths was communication with staff.  
Generally your appraisal form was brief, recited items which has (sic) been directed by myself last year and identified an 
agency goal instead of a personal development goal.  This caused concern that you had not fully accepted that staff 
turnover and functioning was an ongoing and critical concern that could be directly attributed to you. 
The email from the Chairman indicted (sic) that she would be on leave for three weeks and that there was no hurry for 
preparing my appraisal form and it was stated that these were my thoughts as a basis for discussion.  Although I 
acknowledge that I did not return the appraisal form within or prior to 6 June 2005.  During the first week of June our 
server was affected by lightening strikes so I was unable to return my appraisal by email before 6 June 2005.  It was my 
intention to provide the appraisal to the Chairman at our pre-arranged Board meeting scheduled 14 June 2005.  As there 
was no quorum for this date, it was re-scheduled to 28 June 2005.  I did not appreciate the urgency of returning the 
appraisal form before the Chairman’s return from annual leave or before the scheduled Board meeting. 
This is the first time that I have been informed that my appraisal form did not meet the Chairman’s expectations.  In fact 
my review has stalled and been replaced with feedback.  This occurred 22 July 2005 with both the Chairman and Peter 
Kent in which I was informed that the Board is pleased with my performance overall, and the Board does not want me to 
leave, they also revealed to me the praise from Peter after spending the day with me at a workshop we attended together.  
Peter provided feedback to the Board that the organisation were (sic) very lucky to have someone like me with my 
experience to see them through this period of uncertainty.  This communication was witnessed by my coach who attended 
the meeting with me.  There was only one area that the Board would like to see improved and that was staff management. 
On 15 July 2005 I was approached by six staff members (50% of Workability’s staff), all of whom raised significant 
concerns about you and all cited specific examples where your behaviour had been inflexible, cold unfriendly and 
unhelpful.  Staff were very frustrated at turnover, your management style, a lack of access to training, lack of acting on 
staff resignations and your criticism of staff turnover over non core business matters. 
This meeting would have taken place 8 July 2005 when the Chairman attended our office after a sub-committee meeting. 
Six staff members is not 50 % of Workability staff.  It represents 35.29% of our staff. 
I have not been given an opportunity to respond to their concerns.  Workability has a very specific grievance policy and 
the Chairman has not followed this policy as it relates to the raising of grievance issues.  It appears that I am denied 
natural justice that is available to all staff as it relates to our grievance procedure. 
The training register that (sic) was provided to the Board at our 23 August 2005 meeting.  It very clearly indicates our 
access to training. 
Who are the staff and what examples are there?  Is there documented evidence of the criticism of staff over non core 
business matters and why was this not made available to me? 
On 22 July 2005 a meeting was arranged with you at which the allegations from staff were put to you and some of my 
own concerns advised to you formally.  This occurred in the presence of you management coach Clare Goodman.  Peter 
Kent (Board Member) and I discussed in detail the concerns raised by staff and concerns I had over your lack of 
communication with me, your interaction with me and your outbursts and demeanour during and after our Board 
meetings.  We discussed that this had intensified following the performance appraisal of October 2004.  You stated that 
you were not happy with last year’s performance review and inferred that you ignored it. 
At this meeting specific areas of improvement were identified and coaching implemented again. 
The specific areas are: 

 Staffing issues – inflexibility, not being open, not accepting suggestions, unfriendly and cold. 
 Relationship with the Chairman 

During this meeting some concerns were raised and as I attempted to respond to the specific concerns, I was shut down 
and told that I was not listening.  This was done with a frustrated tone and it was clear to me that my side of the issues 
would not be given an opportunity to be heard. 
I acknowledge one outburst at the end of a Board meeting.  The Chairman indicated that she was disappointed that I did 
not apologise for my comments at the end of the 28 June 2005 meeting. 
I acknowledge that I was unhappy with last year’s appraisal and explained that I felt that my comments were not included 
during the September discussion with Ms Goundrey present.  I also explained that half a page of acknowledgements and 
positive comments was unequally weighed against a full page of negative comments and areas for improvement.  I did not 
infer that I ignored it; this is the Chairman’s perception. 
Subsequent to this meeting, three staff have resigned.  Two have contacted my (sic) directly and cited your behaviour as 
the main cause of their resignation.  Other staff have also contacted me and have stated that since the meeting 22 July 
your behaviour has become worse.  They specifically state that you have withdrawn, are not attending staff meetings, are 
continuing to “freeze out” selected staff and are retaining control over leave and training, whilst have (sic) Wendy Mears 
action your specific instructions.  (You confirmed you still held control over leave and training when I asked you about it 
on 16 August). 
Since this meeting, only one staff member resigned, Kim Sunter.  Kim had discussed with me early June 2005 that he 
would evaluate whether he would continue his employment with Workability after the departure of Ian Dandie based on 
his attendance to (sic) a training program Cert IV Workplace Assessor and Training.  As this training program would not 
be of benefit to Workability, the same response was given to Kim Sunter as it was to Ian Dandie.  (Ian Dandie had 
repeatedly requested this training program.  It was discussed with the Chairman prior to declining this program with Ian 
Dandie).  Only one resignation stated that I am the reason for her departure.  This was a staff member who previously 
resigned without notice October 2004 and also resigned without notice July 2005.  On 14 July 2005 when this staff 
member resigned, the Program Manager agreed that it could have been anyone that was the target for her resignation and 
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that I was a convenient excuse.  Two days prior to her resignation, she was making a complaint about the Program 
Manager.  This was reported to the Program Manager.  Her resignation was offered at the close of our staff meeting 
14 July 2005 after she publicly described one of consumer’s (sic) as “a sleaze bag” during our staff meeting.  I asked her 
to refrain from speaking about our consumers in such derogative (sic) terms and to treat all consumers with dignity and 
respect.  This is the staff member who it is alleged that she disclosed the nature of a consumer’s disability during July 
2005 resulting in a letter sent by CCI Legal at my request of the need to maintain the privacy of our consumers as stated 
in her employment contract. 
Staff that contracted (sic) the Chairman should have had a documented exit interview conducted so that this information 
could have been provided to me for my response. 
How did staff know the nature of our meeting?  I have not frozen out staff, in fact I have ensured that I engage all staff to 
make certain that there was no distance in my interaction with them after handing over the staff management 
responsibilities for Wendy Mears direct reports.  I missed one staff meeting after explaining to the staff at the close of our 
July meeting that due to the additional workload from the Board meeting I will be unable to attend the meeting for 
August.  This is minuted.  Approving TOIL and training is an operational decision and I explained my reasons for 
continuing this function.  I do not have any idea on having Wendy Mears action your specific instructions. 
I have discussed with the Program Manager the telephone calls that have either been initiated by her or the Chairman and 
how this sends a confusing message to me.  The Program Manager stated that she was uncomfortable with these contacts.  
We discussed that I was in no means suggesting that she discontinue this communication, but she should decide whether 
these calls were appropriate as they have not had a positive influence in my relationship with the Chairman. 
Given the Board’s apprehension and our ongoing meetings, I was concerned that you did not advise me that Gail McKay 
had resigned.  I pointed out to you that I considered this a lack of judgement on your part and that in the current situation 
I expected to be advised of such resignations.  You seemed surprised and protested that this was a new requirement of 
you.  On 19 August I was advised (not by you) that Kim Sunter had resigned.  This is alarming given his experience with 
Workability and contribution to the business. 
Previously, I have advised the Board of staff movements in the General Managers report.  There has been no suggestion 
of the need to discuss this with the Chairman and it was not discussed at our meeting (sic) 22 July 2005.  Since 
confirming that the Chairman expects to be advised of any resignations, I did endeavour to contact the Chairman (sic) 
19 August 2005, but there was no messaging facility on either the work or mobile phone.  I again contacted the Chairman 
(sic) Monday 22 August 2005 and was advised that the Chairman already knew about that one. 
Generally I have found your recent communication brief, formal and cold.  The development plan has been received but 
no discussion has taken place regarding what the model is or how it would be progressed, timeline and so on.  I have 
discussed several times with you that my view is that coaching needs to be much more active in the early stages so that 
change can be made more quickly.  I was hopeful of our ability to move forward regarding the concerns raised but it now 
appears this may not be the case. 
I would agree that both parties have contributed to brief, formal and cold communication.  I have endeavoured to build on 
our relationship by touching base with the Chairman, only to be told that I haven’t met her expectations such as 
contacting her regarding resignations, or when I was told that she is aware of them.  I am aware that the Chairman has 
discussions with the Program Manager and Financial Administrator and that these calls are now weekly.  Given that I am 
not on annual leave or absent for a period of time, it is difficult to maintain a relationship with the Chairman when she is 
undermining my authority from within the organisation. 
The development plan has been sent to both the Chairman and Peter Kent to demonstrate my transparency and 
willingness to communicate the contents of coaching sessions.  One area not confirmed when additional coaching was 
agreed to by the Chairman, was the number of sessions that could be undertaken.  I did not want to commit to (sic) 
unauthorised number of coaching sessions. 
One of the key requirements of a General Manager of a small organisation like Workability is to build and manage teams 
to (sic) that service outcomes may be achieved.  Indicators such as turnover and the direct feedback from staff show that 
you are not able to do this.  In addition your communication with myself a (sic) Chairman, other Board members as 
individuals and on occasion the full Board is not satisfactory.  The Board has lost confidence in you ability to manage 
Workability. 
As identified previously, there is no evidence that service delivery has been affected by staff turnover.  With regards to 
individual Board members, I have not been given an opportunity to respond to their individual concerns.  These concerns 
have not been raised at any time with me personally or through the Chairman other than in this letter. 
The Board considers these matters serious and they may affect your employment.  You have one month to improve in 
these areas identified to you over the past twelve months.  Your ongoing employment will then be reviewed. 
What are the identified outcomes that need to be achieved? 
Is a resignation the only tangible indicator that I have not improved? 
Is hearsay feedback from either the Program Manager or Financial Administrator the only indicator that improvement has 
not occurred? 
This point is not clear as to what I need to do to demonstrate improvement.  This point is vague and ambiguous and does 
not identify specific goals. 
How is my ongoing employment to be reviewed? 
Should you wish to seek support additional to the coaching and employee assistance program please contact me to 
discuss. 
What is the assistance that the Board has made available to me? 
How can I avail myself of this? 
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Summary 
It appears that the staff management area is the only area of concern given that there is no evidence that service delivery 
has been affected by staff turnover.  During a meeting with the Chairman October 2004, I identified four people who 
would probably resign in the coming months, this included a redundancy.  I questioned how these staff members would 
be viewed by the Board given staff management area that was a concern with the Chairman. 
These concerns imply that staff turnover is unique to the agency and not a sector problem.  The disability employment 
sector commissioned a survey from Deakin University to address the high turnover in our sector.  The final report was 
released in May and the findings are available for review by the Board.” 

(Exhibit A3) 
8 The applicant acknowledged that the respondent’s performance in 2004/2005 was not as good as the previous financial year 

but the applicant maintained that the respondent’s ‘Annual Report 2004-2005’ confirmed that the respondent had achieved the 
required outcomes and targets. 

9 The applicant stated that she underwent a performance appraisal in October 2004 which was completed by Ms Tobin and 
another board member Ms Debra Goundrey and the applicant stated that at the end of this meeting the respondent agreed to 
increase her annual salary by $4000.  The applicant confirmed that two goals that she was expected to concentrate on in 2004 
and 2005 which were discussed at this meeting included reducing staff turnover and the applicant being aware of the way in 
which she managed staff.  The applicant stated that she told Ms Tobin at this performance review that she was aware of 
approximately four staff members who would be leaving the respondent.  Following is an extract of a summary of this 
meeting: 

“Which aspect of your performance do you believe could be improved upon? 
• Can be overly focussed on one task at a time.  Some examples are: 

o Can’t have sponsorship at same time as QA; 
o Can’t be in office managing staff/operations whilst writing tenders; 
o Couldn’t decide on and book professional development whilst dealing with QA. 

Sharon, sometimes this comes across as an inability to multitask oneself or inflexibility. 
• Staff recruitment, retention and management.  Some concerns re turnover, new hires, promotion of internal 

staff.  Carrying of vacancies – often there seems to be a desire to put off performance management, conflict 
management, filling of jobs.  Why might this occur – reflect on your role in the most recent staffing issue.  The 
Board concern is the effect turnover is having on service delivery and workloads. 

• Communication with and trust of staff.  Is this a contributor to the staffing problems?  Some examples are: 
o David – handling of him requesting a pay rise if he saw the healthy financial performance of 

Workability. 
o The PM role / Maddy issue – could it have been handled in a different way that may have resulted in 

a different outcome. 
o Staff meetings – Do staff feel comfortable in speaking up – is it a source of ideas for continuous 

improvement?  What happens when ideas are brought up – are they evaluated and 
dismissed/rationalised away immediately or does the group get a chance to reflect on them and 
determine merit?  Do staff feel comfortable approaching you or is communication one directional? 

Be honest with your team and have confidence in your own judgement to the point where you are open to 
it being questioned by staff and can be comfortable in the reasons why you do something.  Management 
by walking around – talk the talk but walk the talk as well. 

• There are some concerns about the time away from the business – is it value adding?  Eg.  Seem to attend many 
meetings/conferences, often interstate or be working from home.  What is brought back to Workability, 
particularly in terms of business, professional and staff development? 

Overall effectiveness in the job. 
• Commencement of a Program Manager should help overall effectiveness as PM should be able to manage many 

operational matters leaving you free to be more strategic. 
• Relationship with Board of Directors is good and gets stronger. 
DEVELOPMENT 
What training and development have you undertaken during the review period? 
• Multitude of conferences 
• AIM Senior management training 
What further training development or assistance do you believe would be beneficial to you in your post as GM? 
• Psychometric testing/evaluation of management style / team dynamics.  Maybe Situational Leadership, and 

Enneagram model, Belbin or similar.  Also look at transactional analysis as a communication tool. 
• Coaching.  Four or five sessions with a coach would help.  To be discussed. 
Goal for 2004/2005 

• Turnover / staffing issues to be reduced significantly 
• Awareness of own management style and how using a variety of styles will work better.  At least 

one of the tools suggested is to be applied this year. 
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GENERAL COMMENTS 
Are there any matters not raised in this review which upon you desire to comment?” 

(Exhibit A5) 
10 The applicant stated that after this performance review she attended five coaching sessions between July and September 2005 

to assist with achieving the identified goals for 2004/2005 and the applicant stated that through her coaching sessions with 
Ms Clare Goodman, who she sought out at her own initiative, she worked on communicating differently with staff.  The 
applicant stated that she worked well with her coach to achieve the required targets and goals and the applicant stated that she 
submitted a report to Mr Peter Kent and Ms Tobin around 15 September 2005 headed ‘Integrated Leadership and Management 
Development Profile – Leadership Development Map’ confirming the goals she had achieved (see Exhibit A6 page 5). 

11 The applicant stated that Ms Tobin advised her by email that she was to have her annual review in June 2005 and the applicant 
gave evidence that on 22 July 2005 she attended a meeting and Ms Tobin raised issues about her relationship with staff 
(Exhibit A8).  The applicant stated that she was unaware of the reason and purpose of this meeting with Ms Tobin and the 
applicant believed that the issues raised by Ms Tobin at this meeting were being addressed in her development plan that 
formed part of her coaching (see notes prepared by Ms Goodman Exhibit A11).  The applicant stated that she prepared a 
performance appraisal template for the Board and presented it to a Board meeting on 28 June 2005 and the applicant stated that 
no discussions were held with her about this document at the time nor did Ms Tobin seek a meeting with her about the 
document. 

12 The applicant stated that she generated a register of training attended by the respondent’s staff members as at August 2005 and 
she presented this to the Board at a meeting held on 23 August 2005 (Exhibit A10). 

13 The applicant gave evidence that she believed her relationship with Ms Tobin had broken down after October 2004 and she did 
not believe that issues raised about her performance by Ms Tobin in her last performance review meeting were accurate. 

14 The applicant maintained that there was a high staff turnover in the industry within which the respondent operated as the work 
undertaken by staff was difficult and stressful and the applicant stated that a report titled ‘Keeping Quality People Engaged: 
Workforce Satisfaction within the Disability Employment Industry’ confirmed this (Exhibit A12). 

15 The applicant maintained that issues raised at a meeting held on or about 9 July 2005 between Ms Tobin and the respondent’s 
Financial Administrator Ms Giorgia Johnson and the respondent’s Consumer Services Coordinator Ms Andrea Lippiatt were 
not raised with her (Exhibit A38). 

16 The applicant stated that she was aware that Ms Tobin would be speaking to senior staff members prior to her performance 
appraisal in October 2004 including Ms Johnson. 

17 The applicant made the following comments about notes made about her by Ms Tobin after October 2004.  The applicant 
stated that she was unaware of a number of the issues detailed in these notes as they were not put to her.  The applicant stated 
that in July 2005 Ms Diane Mallon who worked as an Administration Assistant wanted to make a formal complaint to the 
applicant about Ms Wendy Mears and the reference to the applicant walking out of a staff meeting was because she had to deal 
with an urgent issue at the counter.  The applicant acknowledged that staff sick leave was excessive but she stated that she was 
trying to manage this issue and she stated that the respondent had two or three main offenders.  The applicant was unaware of a 
complaint made by Ms Gail Mackay about her on or about 10 August 2005 and the applicant agreed that she did not sign the 
office farewell card for Ms Mackay.  The applicant denied that she did not speak to an Employment Coordinator Mr Kim 
Sunter for two weeks in August 2005.  The applicant stated that the reference to legal advice refers to the applicant attending a 
meeting with Mr Moon who was her representative in these proceedings.  The applicant stated that she understood that at 
Ms Tobin’s meeting with the Marketing Coordinator Mr Jason Taboni on 21 September 2005 that Mr Taboni told Ms Tobin 
that some staff turnover was warranted (see Exhibit A18).  The applicant stated that references to the issues raised by Ms Kate 
Ford, Ms Lippiatt and Ms Johnson dated 21 September 2005 and 4 October 2005 were not raised with her and the applicant 
stated that reference to an invoice about legal advice in notes made on 4 October 2005 referred to the issue of a former staff 
member disclosing information about a client and the applicant stated that she was surprised that Ms Johnson took this invoice 
to Ms Tobin as the applicant normally dealt with issues of this nature.  The applicant stated that she lodged a workers’ 
compensation claim after taking one day off in September 2005 after a client threatened her and the applicant stated that she 
liaised with Ms Mears about one employee wanting to take a half day off and she believed that the issue was resolved. 

18 The applicant stated that the exit interview completed by Mr Sunter was written by Ms Mears who was his manager and the 
applicant stated that she normally handled exit interview forms.  The applicant maintained Mr Fitz Cass left the respondent 
because he wanted a management position and was unsuccessful when a vacancy arose with the respondent.  The applicant 
stated that she was unaware as to why her behaviour was regarded as not having changed after 23 August 2005 and the 
applicant stated that she went out of her way to greet employees and to be friendly and approachable with staff on a daily basis.  
The applicant stated that after 23 August 2005 she deliberately did not take her planned annual leave to work on 
improvements, she felt she was interacting well with the respondent’s employees and the applicant stated that she did not 
believe that she faked her attitude during this period and she claimed that she was being friendly and genuine towards staff.  
The applicant stated that after 23 August 2005 no further issues were raised with her. 

19 The applicant stated that after each coaching session she sent an email to Ms Tobin and Mr Kent updating them about what had 
transpired. 

20 The applicant stated that it was not necessary to inform the Board about Mr Taboni’s promotion as he had been acting in this 
role. 

21 The applicant stated that a copy of the Workability Employment Strategies Staff Handbook was given to each staff member 
and she confirmed that the handbook contains a Grievance Resolution Policy and Procedures to deal with concerns and staff 
complaints (Exhibit A15).  The applicant stated that staff meetings were held every month and she stated that individuals were 
able to raise concerns during these meetings but none did so in relation to the issues Ms Tobin maintains were raised with her.  
The applicant stated that from time to time during 2005 staff social functions were held. 
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22 The applicant stated that the respondent put in place a governance matrix around June 2003 which was updated in August 2005 
and the applicant stated that this matrix identified different accountabilities and responsibilities of Board members and the 
General Manager.  The applicant stated that the respondent’s strategic plan for 2003-2006 identified objectives for the 
respondent to achieve and she stated that it was her role to ensure that the objectives were met.  The applicant understood that 
the Board was happy with the outcomes being achieved by her which were in line with the strategic plan (see Exhibit A31). 

23 On 15 September 2005 the applicant made a diary entry of a discussion she had with a Board member Mr Stephen Howell.  
This diary note in part states as follows: 

“Stephen stated that he was receiving conflicting information.  On the one hand he observed my interaction with the staff 
as positive and friendly, but was hearing that staff relationships were poor. 
Stephen gave me three pieces of advise (sic). 

1. imperative that I work on the relationship with the chairman 
2. continue to develop relationships with the staff 
3. grow the business 

Stephen also stated that he was available to assist with any issues and that he would be disappointed if I did not ask for his 
help. 
I thanked Stephen for his support and confirmed that it was re-assuring that he had an opportunity to see the office 
dynamics for himself.” 

(Exhibit A16) 
Mr Howell’s discussion with the applicant was confirmed in the following email he sent to Board members on15 September 
2005: 

“Margot, Noreen and Peter 
As discussed on Tuesday night Margot and Noreen, I spent some time at Workability today.  In fact I was there for an 
hour and a half.  I met and talked with every staff member as it turned out, as I was there during a change of staff for the 
Expo. 
I also had the opportunity to sit down and have a coffee with Wendy, Katherine, Georgina and others and discuss the role 
of the board and interaction with the organisation and staff.  I really enjoyed my time there and they were very 
appreciative of me taking the time.  We need to spend more time with staff.  I have been invited back for one of their 
Friday morning teas which I will do.  But, I also indicated that I would call in from time to time just to say hello. 
Mostly all the staff indicated to me that they would like to see more of the board members as they felt that board meetings 
were a bit of a mystery and there was no feedback to staff.  I must say that has always been a worry to me and would have 
been a good opportunity for Sharon to engage staff and provide feedback on board activity.  They have suggested to me 
that they would like a senior staff member (on a rotation basis) to attend the board meeting as an observer.  I indicated 
positive support to this suggestion and told them I would take it up with the rest of the board and get back to them with a 
decision.  I think this would be a very positive move for us to make and would also give us the opportunity to have staff 
provide us with feedback on issues affecting them.  What do you think? 
I also had a good session with Sharon.  I told her that I wanted to provide her with constructive feedback from my 
perspective and as such I feel we had a good discussion which I think she got a lot out of.  She indicated to me that she 
was stressed and anxious when she got our letter, to the extent that she had an anxiety attack with chest pain about 
2 weeks ago.  She has not sought medical advice and I discovered that her blood pressure is normal, her cholesterol is 
normal and she had no family history of heart disease.  She agreed with me that it was probably an anxiety attack – she 
has not had a recurrence or any other health issues related to stress.  She told me that she was committed to her role and 
wanted to make it work and would do her best to ensure the board had confidence in her role in the future.  She said that 
she was pleased with her coaching and was actively seeking a mentor.  I told her that there were three issues that I felt she 
needed to concentrate on as far as I was concerned. 

• Building her relationship with the Chairman and the board. 
• Building a close and co-operative relationship with all staff members. 
• Driving the business of Workability to continuous improvement and further development. 

I explained to her that I felt her relationship with the Chairman was poor and she needed to take active and immediate 
steps to remedy that.  I told her that my observations and feedback indicated that she was not engaging staff and building 
a friendly and co-operative environment and that I would like to see that improve significantly.  I also told her that I felt 
Workability had lots of potential to grow and be a bigger player in the industry and that she needed to identify with that, 
drive it and show the board she has the skills to do just that. 
Sharon thanked me for the feedback and advice and I made an offer to assist her and help her at any time if she so wanted.  
She said she was appreciative of the offer and would take me up on it. 
I must say I felt very positive after leaving and got the strong impression that staff, including Sharon I think, would like to 
see much more of us.” 

(Exhibit A17) 
24 The applicant stated that after she received the letter dated 23 August 2005 she understood she had one month to improve her 

performance.  The applicant stated that even though the letter referred to a review of her performance within a month this did 
not occur and she maintained that she addressed the issues raised in this letter.  The applicant stated that a number of the 
allegations contained in the letter had not been put to her previously and the applicant stated that the four issues identified in 
the letter for her to improve upon were vague.  The applicant stated that it was difficult to improve her relationship with 
Ms Tobin when Ms Tobin was spending more time talking to staff who reported to the applicant.  The applicant stated that at 
the meeting to dismiss her on 13 October 2005 Ms Tobin did not detail any specific allegations for why she was being 
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dismissed and only raised one issue with her which related to a staff member having difficulty taking time off in lieu and the 
applicant understood that she was being terminated for not approving this leave.  The applicant stated that she was never given 
the opportunity to respond to specific allegations which had been made about her. 

25 The applicant stated that she was unaware why Ms Johnson attended the Board meeting held on 11 October 2005 and she 
stated that the reason for her attendance was not discussed with her and the applicant stated that issues raised by Ms Johnson 
with Board members in camera were not put to her.  The applicant stated that at this Board meeting the minutes note that 
placement numbers for September were very good and that as a result a staff lunch was held. 

26 The applicant stated that she was aware that the Board had discussed staffing issues and staff turnover between September 
2004 and December 2005 and she stated that no concerns were raised with her by the Board about staffing issues. 

27 The applicant stated that she was taken aback when she was told that she was putting on ‘a face of confidence’ when she was 
dismissed on 13 October 2005 and she stated that this was the first time she had been told that her interactions with staff had 
not been genuine. 

28 The applicant gave evidence about the events which took place after she was given notice of her termination on 13 October 
2005.  The applicant stated that on 24 October 2005 she was at home writing a tender for the respondent when Ms Tobin, 
Ms Mears and Mr Taboni arrived and the applicant was given a letter stating that she was no longer to be working for the 
respondent and the applicant stated that when she asked why she was told it was because of integrity issues.  The applicant was 
then asked to return a number of work items including her diary.  The applicant stated that she was also asked about the fleet 
manager for the respondent’s cars, Mr David Salmon and the applicant stated that Ms Tobin then looked at notes that she had 
made about advice regarding her termination and she was annoyed that Ms Tobin was intruding into her personal affairs.  The 
applicant stated that because she was not given an opportunity to delete personal details included in her diary she therefore 
refused to give it to Ms Tobin and at that point Ms Tobin threatened to call the police and then left. 

29 The applicant stated that the respondent had an arrangement with Mr Salmon whereby he would buy back the respondent’s 
cars after two years or the car having done 40,000 kilometres and the applicant stated that one of the respondent’s cars had to 
be garaged with Mr Salmon for some months because the staff member could not drive the car due to licence restrictions and 
she stated that she gave Mr Salmon approval to drive the car as it had been garaged for some time.  The applicant understood 
that the respondent was charged for the garaging of this vehicle and the applicant stated that she discussed this issue with 
Ms Mears.  The applicant stated that she did not withhold information about this arrangement from the respondent and she 
stated that this was an operational issue and not a governance issue.  The applicant stated when she was at the respondent’s 
office on 20 October 2005 Mr Salmon visited the office with some Board and membership nominations and the applicant 
stated that the Board nominations were stamped by Ms Mallon and put in a file titled Board member nominations.  The 
applicant stated that she was unaware at the time that one of the nominees was Mr Salmon’s sister and the applicant stated that 
two of the Board nominees had met with Ms Tobin two months previously.  The applicant stated that Board nominations are 
usually given to her but as she was not in the office they should have been given to Ms Mears as she had assumed many of the 
applicant’s duties. 

30 The applicant stated that the period after her termination was distressing.  The applicant applied for a number of positions and 
she did not think it would take six months to find alternative employment and the applicant stated that on 3 May 2006 she 
obtained employment with Activ as a Quality Assurance Manager on a salary approximately $14,000 less than what she was 
earning with the respondent.  The applicant also stated that her current position is impacting on her future opportunities (see 
Exhibit A35).  The applicant stated that her salary with the respondent was approximately $64,000 per year plus 
superannuation, plus a telephone allowance of $500 per year and the use of a vehicle. 

31 Under cross-examination the applicant agreed that her role as General Manager was to build and manage a team of employees 
and the applicant stated that she rated herself highly in relation to her ability to communicate with staff about the respondent’s 
mission and values and in the area of regularly reporting to staff and providing leadership and establishing cooperation and 
collaboration.  The applicant agreed that it was important to be approachable and to have positive communication with staff.  
The applicant agreed that after October 2004 she was aware that the Board and Ms Tobin in particular were concerned about 
the respondent’s staff turnover but the applicant believed that the Board’s focus on this issue was unfair as this was a sector 
wide issue and she disagreed that employees were only leaving because of her. 

32 The applicant stated that during a Board meeting held on 28 June 2005 she took umbrage at a comment made by Ms Tobin 
about a variation in the financial statements and the applicant stated that towards the end of the meeting Ms Tobin raised an 
issue of a door being put on the boardroom and the applicant stated that it was a training room and security of staff was 
important and there would be a problem if the room had a door.  The applicant stated that notwithstanding these concerns 
Ms Tobin insisted that a door be placed on this room. 

33 The applicant stated that she did not respond to the letter dated 23 August 2005 because she felt it was not her place to correct 
Ms Tobin and she was not asked to respond.  The applicant stated that she was keen to improve her relationship with Ms Tobin 
and to have a dialogue with her and she maintained that this letter did not invite dialogue.  The applicant stated that it was not 
easy to show dissent to Board members given her previous interactions with the Board and the applicant maintained that as the 
Board had already made up its mind by sending her this letter there was no point in responding. 

34 The applicant stated that she continued being coached after 23 August 2005 and she agreed that both she and her coach decided 
that it would be appropriate for Ms Tobin to attend a session and this was to be implemented but she was concentrating on 
staffing issues prior to dealing with the issue of her relationship with Ms Tobin. 

35 The applicant stated that she did not want Mr Cass to leave the respondent and she maintained that she did not encourage him 
to do so and the applicant stated that she believed she communicated well with him.  The applicant stated that he was upset 
when he missed out on a Program Manager role with the respondent and he was therefore not receptive to being cooperative.  
The applicant stated that she spoke to him about his options within the respondent’s operations and the applicant stated that it 
was well known that he would be seeking employment elsewhere when he was not appointed as Program Manager.  The 
applicant denied that she told Ms Mears to performance manage Mr Cass out of his job and she stated that she discussed 
problems concerning Mr Cass with Ms Mears and the applicant denied that she ignored Mr Cass when in his presence or did 
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not deliberately acknowledge him when passing him in the corridor.  The applicant denied that she isolated and ignored 
Ms Mackay and spoke to Ms Mackay through Ms Mears.  The applicant agreed that she did not allow Mr Ian Dandie to attend 
a Certificate IV disability training course and she denied that she ignored him and froze him out.  The applicant denied that she 
had a disagreement with the Aboriginal Liaison Officer Mr Ken Kelly and she denied that she ignored him and froze him out 
and the applicant denied that she ignored and froze out Ms Gina Chinneri as well as Ms Madeline Byers.  The applicant denied 
that she called JPET participants ‘smelly little juveniles’ and the applicant denied that she humiliated Ms Erica Howlett on her 
last day of work at a staff meeting.  The applicant stated that she told her off at this meeting for calling clients ‘sleazebags’ and 
she felt that it was appropriate to tackle her comment to send a message to other staff.  The applicant stated that she was not 
surprised when Ms Howlett resigned and she maintained that telling her off at the meeting did not contribute to her resigning.  
The applicant stated that she had a disagreement with Mr Sunter who left after six years of employment and the applicant 
claimed that Mr Sunter was abusive to her and other staff members about completing documentation.  The applicant denied 
that she ignored him and communicated with him through Ms Mears.  The applicant denied that if she had a disagreement with 
a staff member she would freeze them out and ignore them and use Ms Mears as a mouth piece to communicate with them.  
The applicant stated that from time to time after having difficulties with a staff member she gave them time to think about the 
issues in question, for example Mr Sunter.  The applicant disagreed that her refusal to sign Ms Mackay’s going away card was 
not a sign of freezing her out. 

36 The applicant believed that she achieved the changes contained in her coaching development map and the applicant maintained 
that the notes her coach made of the meeting held on 22 July 2005 were accurate (see Exhibit A11). 

37 The applicant stated that she did not believe that she would be terminated in October 2005 as she had been given a month to 
improve her performance in August 2005 and she was attempting to address the issues raised with her and the applicant 
disagreed that after she received the letter dated 23 August 2005 that she did nothing to improve her performance. 

38 The applicant stated that it was inappropriate for a staff member who had a grievance about her to approach the Board directly 
and for the Board’s Chairperson to approach staff about her and the applicant then stated that a staff member could approach a 
Board member if the grievance was about the General Manager however the applicant qualified this by saying that this should 
only be when issues are serious and the applicant believed staff concerns about her were not serious. 

39 The applicant maintained that Ms Tobin was wrong to raise that the applicant needed to build up her relationships with staff at 
her performance review in October 2004 and she believed that she was good at interacting with and managing staff. 

40 The applicant stated that even though the email dated 25 July 2005 specifies issues related to her interactions with staff she 
maintained that specific complaints were not given to her and the applicant stated that this email was written by her to confirm 
the outcome of the meeting and what Ms Tobin said needed to be worked on.  The applicant maintained that she still did not 
believe that she had difficulties interacting with staff at this point and she wrote this email to demonstrate her improvement in 
listening skills.  The applicant stated that she would be aware if she was deliberately ignoring or freezing out staff and she did 
not think she was doing so. 

41 The applicant stated that she was willing to accept coaching to be accommodating. 
42 The applicant was aware as at July 2005 that Ms Tobin and the Board had concerns about her interactions with staff and the 

perception that she was unfriendly and cold and about her poor relationship with Ms Tobin. 
43 The applicant stated that she did not contact Ms Tobin after receiving the letter dated 23 August 2005 and the applicant 

believed that she would deal with her issues with Ms Tobin through the coaching process.  The applicant denied that she froze 
out Ms Johnson after receiving this letter. 

44 The applicant stated that she may have left a staff meeting on 19 July 2005 during a report being given by Ms Mears but she 
stated that this would have been to attend to an urgent request by a trainee working at the counter and the applicant denied that 
after July 2005 she was flippant in her interactions with staff and she maintained that she was doing what she could to improve 
her relationships, for example, chatting with staff during lunch breaks, greeting staff in the morning and in the afternoon in a 
genuine and friendly manner. 

45 The applicant maintained that it was not Ms Tobin’s role to approve membership applications however she agreed that 
Ms Tobin interviewed potential Board members.  The applicant agreed that she accepted some membership nomination forms 
on 20 October 2005 and the applicant denied that at the time her sole duty was to work on a tender for the respondent.  The 
applicant stated that she accepted these memberships because she was in the office by coincidence and she handed them on to 
Ms Mallon.  The applicant denied that those persons who lodged membership forms on 20 October 2005 were her supporters 
and the applicant stated that she was not aware that a special general meeting had been requested after she was dismissed and 
she denied having input into the request for this meeting and the applicant was unaware that the members who petitioned for 
the special general meeting did not turn up to this meeting.  The applicant then stated that after she was terminated she 
contacted Mr Salmon and told him that she had been terminated and the applicant stated that in June 2005 she asked 
Mr Salmon to assist with finding new members.  The applicant stated that she was unaware of the number of kilometres done 
by the respondent’s car that was garaged by Mr Salmon and she agreed that she allowed him use of one of the respondent’s 
cars and that she had an arrangement with him to buy one of the respondent’s cars. 

46 The applicant maintained that a document she compiled about staff turnover was accurate (see Exhibit A2). 
47 Mr Kent was summonsed to give evidence on behalf of the applicant.  Mr Kent has been a Board member since 2003 and since 

July or August 2006 he has been the Board’s Chairperson.  Mr Kent is a human resource management Consultant. 
48 Mr Kent stated that the applicant was terminated because her performance was unsatisfactory with respect to some of her 

internal responsibilities, especially staff retention and because of her poor relationship with staff.  Mr Kent stated that the 
applicant was also a poor manager and leader.  Mr Kent stated that at the time the applicant was terminated the respondent was 
in crisis and the decision to dismiss the applicant was one that had to be made.  Mr Kent stated that at a discussion which took 
place soon after the applicant was terminated the Board determined that the applicant should leave immediately and as a result 
she was paid out her outstanding entitlements.  Mr Kent stated that it was appropriate to terminate the applicant as the 
organisation was failing, there was a high turnover of staff and Mr Kent was told by Ms Tobin that staff were threatening to 
walk out.  Mr Kent stated that even though the respondent’s Annual Report 2004-2005 was a positive report he stated that not 
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everything was published in this report for example internal problems.  Mr Kent maintained that the applicant managed the 
respondent’s external business well but she had difficulties managing the respondent’s internal processes. 

49 Mr Kent stated that he did not agree with the email from a former Board member Mr Tim Houweling dated 22 August 2005 
detailing concerns about the letter to be given to the applicant on 23 August 2005 and he believed that the letter was fair (see 
Exhibit A36).  Mr Kent stated that because Mr Houweling did not attend all Board meetings he was unaware of all of the 
issues which had been raised about the applicant and he gave by way of example the fact that a performance appraisal process 
was in place to address concerns with the applicant’s performance and the fact that the applicant had been given coaching 
sessions to assist her to improve her performance. 

50 Mr Kent maintained the applicant was given a sufficient opportunity to respond to the concerns raised with her at the 
performance review meeting that he attended in July 2005. 

51 Mr Kent stated that concerns about the applicant accelerated greatly after July 2005 and he believed that the comment about 
staff turnover being 100 per cent, which was contained in the letter dated 23 August 2005, was accurate.  Mr Kent stated that 
he was aware that some employees had left the respondent because of the applicant but he was unsure of the specific numbers 
and he was aware that not all employees filled out exit surveys.  Mr Kent then stated that the Board was not sure why each 
staff member had left however he stated that the staff turnover was a serious issue and he understood that some staff left 
because of the applicant’s lack of leadership and proper management. 

52 Mr Kent stated that the only direct contact he had with staff who complained about the applicant was when Ms Johnson 
addressed the Board meeting on 11 October 2005 and Mr Kent stated that when other staff complaints came to the Board via 
Ms Tobin she told the Board that these complaints had been put to the applicant and Ms Tobin also gave feedback about her 
discussions with the applicant. 

53 Mr Kent stated that occasionally the applicant behaved in an unusual manner both during and after Board meetings and he 
cited one example when he was uncomfortable about a decision made by her to purchase accommodation and he stated that 
when he raised this as an issue the applicant told him that this was a previous Board decision and Mr Kent stated that the 
applicant did not agree with him wanting a proper business case put for this purchase.  Mr Kent stated that the applicant then 
reluctantly participated in the rest of the meeting.  Mr Kent stated that he and the applicant then worked on the issue of 
developing a business case to purchase accommodation.  Mr Kent gave another example whereby the applicant strongly 
expressed her views against a door being put on the boardroom. 

54 Mr Kent stated that he was unaware that a coaching development plan had been completed for the applicant. 
55 Mr Kent stated that he understood that the meeting held on 22 July 2005 was a performance review meeting and Mr Kent 

stated that after this meeting he believed that if the applicant made the required changes then the parties could move forward 
and Mr Kent also stated that the issues raised with the applicant were serious.  Mr Kent recalled Ms Tobin mentioning at this 
meeting that the coaching sessions undertaken by the applicant had not worked and Mr Kent believed the main issue raised at 
the meeting was not the relationship between the applicant and Ms Tobin but the applicant’s inability to deal with internal 
problems.  Mr Kent believed that when the applicant was given a proper opportunity to respond to the issues raised about her at 
this meeting she did not do so in detail and he stated that the meeting was tense and interactive and Mr Kent had the 
impression that the applicant was not taking the 2004 performance review process as seriously as required. 

56 Mr Kent stated that he believed that communication between the applicant and the Board had become ‘brittle,’ formal and brief 
but he also stated however that it was variable and sometimes good. 

57 Mr Kent stated that as at August 2005 the Board wanted immediate improvements in the applicant’s performance and Mr Kent 
stated that it was his view that the letter dated 23 August 2005 detailed the concerns and expectations of improvements 
required to be made by the applicant.  Mr Kent stated that he believed that the applicant’s performance appraisal process had 
been ongoing for 18 months and that assistance had been given to her to improve and he stated that dismissing the applicant 
was a last resort.  Mr Kent understood that the applicant made no improvements in the month after she was given the letter and 
that her relationship with other staff members was becoming worse and this overtook any further review process. 

58 Mr Kent stated that there was a possible personality conflict between Ms Tobin and Mr Houweling which led to the comments 
he made in his email sent after the Board meeting held on 23 August 2005 (Exhibit A37). 

59 Mr Kent stated that the Board accepted Ms Tobin’s version of events about the applicant and he believed the applicant was 
given natural justice as she was able to respond to the concerns about her performance at a number of meetings.  Mr Kent 
believed that the issues the applicant was required to work on included staff turnover, staff satisfaction, the applicant’s 
communication style, working on team building and improving her relationships with the Board and staff.  Mr Kent maintained 
that the applicant’s behaviour was getting worse and not better and that the organisation would suffer a crisis if this issue was 
not addressed.  Mr Kent stated that all staff were raising issues about these matters and Mr Kent then said that staff turnover 
due to the applicant’s management style was a key issue when deciding to terminate the applicant.  Mr Kent stated that the 
Board was aware that there was a high turnover of staff in the industry within which the respondent operated but he maintained 
that the respondent’s staff turnover was higher than usual in this industry. 

60 Mr Kent understood that a grievance had to be dealt with using the respondent’s grievance processes and he understood that if 
informal approaches were made to the Board then this was not a grievance for the purpose of the staff handbook. 

61 Mr Kent understood that despite the respondent’s governance matrix some interaction was allowable between Board members 
and staff, for example, when he drew up the matrix with the General Manager and he was aware of another board member who 
worked regularly with the finance manager and Mr Kent stated that he did not contact staff directly. 

62 Mr Kent stated that Ms Johnson attended the Board meeting on 11 October 2005 to discuss her concerns about the applicant as 
well as the concerns of other staff members and Mr Kent stated that it was unusual for a staff member to be allowed to address 
the Board however it was appropriate in this instance as the issue was critical to the ongoing functions of the respondent.  
Mr Kent stated that at the time he believed the respondent was close to being dysfunctional given the applicant’s management 
problems and staff turnover issues. 
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63 Mr Kent stated that there was no point investigating the issues raised by Ms Johnson or raising these issues with the applicant 
as they were the same type of issues that had been previously raised by other staff with Ms Tobin. 

64 Mr Kent understood that the issue about payment to Mr Salmon for garaging the car was dealt with in the Small Claims 
Tribunal. 

65 Under cross-examination Mr Kent stated that he had been a Board member for four years and Mr Kent stated that he attended 
most Board meetings and he worked closely with Ms Tobin.  Mr Kent stated that even though he had a number of discussions 
with Ms Tobin about the applicant he formed his own views about her.  Mr Kent stated that when he was first appointed the 
Board was learning its way and as a result became involved in day to day matters affecting the respondent’s operations. 

66 Mr Kent stated that he found the applicant to be an intelligent person who understood the industry within which the respondent 
operated. 

67 Mr Kent stated that the applicant was terminated because of difficulties she had with her relationships with staff and this was in 
turn causing difficulties within the organisation because of high staff turnover and low morale and he stated that the applicant 
was also terminated because of a breakdown in her relationship with Ms Tobin.  Mr Kent believed that the Board was 
becoming involved in areas it should not and gave as an example becoming involved in the issue of locating new premises and 
Mr Kent stated that if the applicant had given more information to the Board on some issues then it would have been less 
involved than it was.  Mr Kent believed that the Board should only get involved in day to day management of the respondent’s 
operations as a last resort. 

68 Mr Kent understood that Ms Tobin initially had a good relationship with the applicant but over time their relationship 
deteriorated and Mr Kent stated that Ms Tobin became frustrated and Mr Kent stated that Ms Tobin told Board members that 
she wanted to improve her relationship with the applicant. 

69 Mr Kent stated that the Board’s problems with the applicant, including the applicant’s performance and her relationship with 
the Board started approximately 12 months before she was terminated. 

70 Mr Kent stated that the letter given to the applicant dated 23 August 2005 was serious as it detailed concerns about the 
applicant’s performance and she was warned about improvements that had to be made and he stated that the applicant should 
have change her behaviour in the areas identified but she did not do so and he reiterated that the respondent was on the edge of 
becoming dysfunctional if improvements were not made by the applicant and Mr Kent stated that from feedback given to the 
Board from staff after 23 August 2005 he understood that the applicant’s communication with staff had not improved.  
Mr Kent believed that the coaching offered to the applicant was an adequate strategy to address her performance concerns. 

71 Mr Kent stated that Mr Houweling was on the Board for approximately one year but did not attend many meetings and 
Mr Kent understood that Mr Houweling was at the Board meeting where the letter dated 23 August 2005 to the applicant was 
discussed but he was not at the previous meeting. 

72 Mr Kent was aware that after the applicant was terminated it was subsequently decided that she did not have to work out her 
notice because of the poor relationship between her and staff members and also because of issues that had arisen relating to 
Board membership.  Mr Kent was aware that after the applicant was terminated a number of Board and membership 
nominations were lodged and Mr Kent stated that he was aware that a special meeting was called by some members to discuss 
the applicant’s dismissal and for a vote of no confidence in the Board but these members did not turn up to the meeting.  
Mr Kent was unaware if the applicant had any role in the lodgement of new membership forms. 

73 Mr Taboni was summonsed to give evidence on behalf of the applicant.  Mr Taboni has been the Marketing Manager with the 
respondent for three years and he reported to the applicant. 

74 Mr Taboni stated that during a discussion with Ms Tobin on 21 September 2005 to give her feedback about the applicant’s 
relationships with staff and he told her that even though there was a high turnover some of this turnover was warranted as some 
employees were not performing at their optimum level.  Mr Taboni stated that his discussion with Ms Tobin lasted 
approximately ten minutes and he stated that he felt uncomfortable giving feedback about the applicant.  Mr Taboni stated that 
he told the applicant about this discussion on 22 September 2005. 

75 Mr Taboni stated that he was told by Ms Tobin that the applicant had been terminated due to performance issues. 
76 Mr Taboni gave evidence that on 24 October 2005 Ms Tobin asked him to go to the applicant’s house along with Ms Mears to 

retrieve the respondent’s work vehicle and work related items.  Mr Taboni stated that after he entered the applicant’s house 
with Ms Mears, Ms Tobin then came in and had a discussion with the applicant in private.  Mr Taboni understood that the 
applicant was working from home on a tender and he could not recall if she attended the office at any time after 14 October 
2005. 

77 Under cross-examination Mr Taboni stated that a lot of staff were upset by the nature of their communications with the 
applicant and he stated that many staff felt cut off from her.  Mr Taboni stated that he had observed some staff being cut off 
and he gave as an example when staff indicated they were leaving the applicant limited her conversation with them.  
Mr Taboni stated that six to twelve months before the applicant was terminated staff morale was low because of the high staff 
turnover.  Mr Taboni stated that at one staff meeting he recalled the applicant describing the youth involved in the JPET 
scheme as being dirty and “smelly little juveniles”. 

78 In re-examination Mr Taboni stated that after August 2005 there was no difference in the applicant’s attitude towards staff and 
that some employees continued to be shut out. 

79 Mr Taboni stated that he always had an open relationship with the applicant. 
80 Mr Taboni stated that some employees left the respondent of their own accord and he understood that only one employee, 

Mr Stephen Gray was terminated.  Mr Taboni stated that Mr Bruce Skewes resigned, Ms Howlett left after a disagreement with 
the applicant and he was unaware if she was sacked, Mr Dandie left to work at another organisation as did Mr Kelly and 
Ms McKay and Mr Sunter left the respondent to take up another position. 

81 Ms Noreen Byrne was summonsed to give evidence on behalf of the applicant.  Ms Byrne is the Human Resource Manager at 
the Australian Broadcasting Commission and she commenced on the Board in 2003. 
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82 Ms Byrne stated that the letter dated 23 August 2005 was given to the applicant because of concerns about her performance 
and Ms Byrne stated that Ms Tobin had spoken to Board members about the applicant and then drafted the letter for the 
Board’s consideration.  Ms Byrne confirmed that she received a copy of this letter prior to the Board meeting of 23 August 
2005.  Ms Byrne stated that she initially thought that the letter was okay, but after reading Mr Houweling’s comments about 
the letter she thought that it would be good to take his points into consideration given his legal background.  Ms Byrne stated 
that at the Board meeting held on 23 August 2005 Mr Houweling’s email was not discussed in any detail as Ms Tobin had not 
received Mr Houweling’s email and Ms Byrne stated that discussions then took place between Ms Tobin and Mr Houweling 
over whether the letter to the applicant “should go ahead” and Ms Byrne stated that their exchange became heated and 
Mr Houweling left the meeting after this exchange and then further discussion about the letter to the applicant then ensued.  
Ms Byrne believed that the letter given to the applicant on 23 August 2005 was not vague or ambiguous and Ms Byrne stated 
that there was friction between the applicant and Ms Tobin at Board meetings and communication did not flow between them 
at the time the letter was given to the applicant and Ms Byrne stated that both contributed to this tension. 

83 Ms Byrne stated that she received Mr Houweling’s email dated 24 August 2005 (Exhibit A37). 
84 Ms Byrne stated that the applicant had benchmarks set for her and she stated that feedback was given throughout the year and 

the applicant was then appraised on an annual basis. 
85 Ms Byrne understood that after receiving the letter dated 23 August 2005 the applicant had one month to respond to the issues 

raised in the letter and to put something to Ms Tobin in writing.  Ms Byrne understood that Mr Kent would follow up this letter 
and assist the applicant but she could not recall if he did and Ms Byrne also assumed that Ms Tobin would also communicate 
with the applicant and Ms Byrne stated that she was unaware if anything else was done by Board members. 

86 Ms Byrne could not recall any Board meetings held between September 2004 and 13 September 2005 where the applicant’s 
performance was discussed and Ms Byrne stated that the Board did not meet with the applicant as a group after she was sent 
the letter of 23 August 2005 and Ms Byrne stated that there was no formal review of the applicant’s performance after she was 
sent the letter dated 23 August 2005.  Ms Byrne stated that a discussion took place at the Board meeting held on 11 October 
2005 about the applicant after she left the meeting and she stated that Ms Johnson spoke to Board members at this meeting 
because she wanted to raise issues about the applicant.  Ms Byrne stated that after Ms Johnson left the meeting the Board had a 
discussion and the applicant then returned to the meeting.  Ms Byrne could not recall if any of the issues raised by Ms Johnson 
were put to the applicant at this meeting and Ms Byrne could not recall if the decision to terminate the applicant was made 
before or after the applicant returned to the meeting. 

87 Under cross-examination Ms Byrne stated that she had been a Board member since September 2003 and resigned in October 
2006.  Ms Byrne stated that at the time of the applicant’s 2004 performance appraisal her communication with the applicant 
was good and she stated at that point in time her problems dealing with staff were not major and Ms Byrne stated that the 
applicant was technically good at undertaking her role.  Ms Byrne stated however that she believed that the Board was doing a 
lot of the respondent’s day to day work, for example the work she completed when she was on a marketing subcommittee in 
late 2004 and Ms Byrne stated that she and Ms Goundrey who was also on this subcommittee had an issue with the applicant 
over a marketing presentation and even though Ms Goundrey was going to be the presenter the applicant organised another 
presenter and Ms Byrne advised Ms Tobin that she was unhappy about this situation. 

88 Ms Byrne stated that she was aware that the respondent’s staff turnover was high and when it came close to 100 per cent she 
believed that this was problematic for the respondent.  Ms Byrne stated that even though the applicant was given coaching she 
understood that it was incomplete and of little benefit. 

89 Ms Byrne stated that at Board meetings the applicant would sometimes close down if she disagreed with a decision made by 
the Board and her body language was sometimes negative when asked to give feedback on an issue.  Ms Byrne stated that there 
was confrontation with the applicant at some meetings and at others there was frustration.  Ms Byrne stated that some Board 
members tried to work through these behaviours and others were frustrated by it including Ms Tobin.  Ms Byrne stated that in 
2005 Board meetings became more dysfunctional and the applicant was becoming more and more unprofessional.  Complaints 
were also being made about the applicant by staff and she was aware that staff turnover was increasing and Ms Byrne stated 
that she thought of resigning as a Board member as the organisation was not moving forward because of the applicant being 
unhappy and she believed that staff were affected by this situation. 

90 Ms Byrne stated that she had only one direct discussion with a staff member about the applicant. 
91 Ms Byrne described Ms Tobin as being firm, direct and professional notwithstanding the applicant’s behaviour during Board 

meetings.  Ms Byrne stated that Mr Houweling was not on the Board for long and he did not attend many meetings.  Ms Byrne 
stated that he was verbose at some meetings and went into minutiae.  Ms Byrne stated that Mr Houweling became angry at the 
Board meeting held on 23 August 2005. 

92 Ms Byrne stated that she agreed with the content of the letter given to the applicant dated 23 August 2005. 
93 Ms Mears was summonsed to give evidence on behalf of the applicant.  Ms Mears is currently the Executive Officer at the 

Melville Cockburn Chamber of Commerce and she was employed by the respondent as its Program Manager between 
1 February 2005 and 26 October 2006.  In this role Ms Mears oversaw the duties carried out by employment coordinators.  
Ms Mears stated that approximately 14 employees reported to her and she reported to the applicant.  Ms Mears claimed she 
had a good relationship with the applicant.  Ms Mears described the applicant as professional and she stated that she learnt a lot 
from her but Ms Mears stated that over time she became concerned about the amount of staff who were leaving the respondent.  
Ms Mears stated that some staff were not comfortable with the way in which the applicant treated them, the applicant ignored 
some staff who would then leave and she stated that this was an ongoing pattern and Ms Mears stated that some staff were not 
being acknowledged and the applicant micro-managed some staff.  Ms Mears stated that she was uncomfortable with the 
overall way in which the applicant handled staff and even though the applicant made an effort to improve her relations with 
staff, for example greeting them in the morning, she did not believe that these efforts were genuine. 

94 Ms Mears stated that she raised some issues about the applicant at a meeting she had with Ms Tobin on 8 July 2005 such as the 
applicant micro-managing her.  Ms Mears could not recall having a discussion with Ms Tobin on 19 July 2005 but she was 
aware that Ms Tobin spoke to a number of staff after June/July 2005 and Ms Mears could not recall having a discussion with 
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Ms Tobin on 5 September 2005 about the applicant seeking legal advice.  Ms Mears stated that she informed Ms Tobin when 
staff members left and Ms Mears stated that she had an issue with the mileage on a car which was garaged which she raised 
with Ms Tobin in October 2005 after raising the matter with the applicant as she believed that the issue was not being 
addressed. 

95 Ms Mears stated that on 24 October 2005 she was asked by Ms Tobin to go with her and Mr Taboni to the applicant’s house.  
Ms Mears understood that this was to terminate the applicant and remove the respondent’s computer, files and vehicle and 
Ms Mears stated that she felt uncomfortable knocking on the door and going in whilst Ms Tobin waited in the street.  
Ms Mears stated the following: 

“I was told I wasn’t to – Margot waited back outside the street and it was my job to get into the house so to speak.  And I 
knocked on the door and Sharon came to the door and I couldn’t see through the screen and she said that she was – she 
was still in her pyjamas, and I said, “That’s all right I just want to have a chat with you” and I sort of just bumbled my 
way through to get through to the door knowing that Margot was coming up the footpath and entering the house at the 
same time.  Sharon wasn’t aware that Margot was coming behind and she did go to close the door and I said, “I'm sorry 
but I’ve got Margot with me.”  I know that it was embarrassing for Sharon; it wasn’t very easy for us either.  And we 
stood back at the door while Margot spoke to her in the kitchen.” 

(Transcript page 364) 
96 Ms Mears detailed her concerns about the applicant.  Ms Mears stated that a number of talented, long term employees left the 

respondent because of the applicant and this undermined the stability of the respondent and resulted in staff having to do 
ongoing staff inductions.  Ms Mears stated that even though there was a high turnover in this industry in which the respondent 
operated the applicant’s management style contributed to this turnover and negatively impacted on the respondent’s reputation 
in the industry. 

97 Ms Mears stated that when she raised her concerns about the applicant with Ms Tobin, Ms Tobin did not tell her to raise them 
with the applicant in accordance with the respondent’s grievance procedure. 

98 Ms Mears stated that she was aware of the respondent’s grievance procedure and she stated that she was instructed to use this 
process to performance manage one staff member Mr Cass out of the organisation.  Ms Mears stated that he had a significant 
amount of time off and that the applicant had other problems with him.  Ms Mears stated that she filled out Mr Sunter’s exit 
form because he has one arm and it was therefore quicker for her to do this and Ms Mears stated that Mr Sunter had been with 
the respondent for six years and he reported to her.  Ms Mears stated that Mr Sunter wanted to complete a Certificate IV 
training course but the applicant refused his application and she stated that Mr Sunter believed that given his six years of 
service with the respondent he should have been entitled to gain this accreditation.  Ms Mears stated that Mr Sunter’s reference 
to management in his exit statement was not to her but to the applicant even though he reported to her.  Ms Mears stated that 
prior to him leaving there were some issues with Mr Sunter’s productivity because he had lost enthusiasm.  Ms Mears stated 
that Mr Cass took a lot of sick leave and was upset when Ms Mears asked him for a medical certificate and he told Ms Mears 
that she had no right to ask for it.  Ms Mears stated that she was instructed by the applicant to have formal counselling sessions 
with Mr Cass and he felt that he was being treated unfairly.  Ms Mears then stated that towards the end of his employment with 
the respondent Mr Sunter’s performance was poor however she maintained that given the right guidance and training he could 
have made good progress. 

99 Ms Mears stated that staff meetings were usually held every four weeks and Ms Mears stated that a celebration was held in 
October 2005 because of the good number of placements the previous month. 

100 Under cross-examination Ms Mears stated that Mr Cass worked with the respondent for 12 months and she was told by the 
applicant to performance manage him out of the organisation and she was told to check his movements because of the 
significant amount of time that he had off and Ms Mears stated that she was told by the applicant to observe his performance 
and to see whether or not he was meeting his targets and to check on the hours he was working.  Ms Mears stated that she 
performance managed other staff but not to the same extent.  Ms Mears stated that she felt uncomfortable performance 
managing Mr Cass as he was highly skilled and worthy of his position and Ms Mears stated that Mr Cass was targeted by the 
applicant and there was little communication between the two of them.  Ms Mears stated that Mr Cass did not feel valued.   

101 Ms Mears stated that the applicant would not communicate at all with some staff, for example, Ms McKay whom she ignored 
and Ms McKay told her before she left that she could not stand the situation any more. 

102 Ms Mears stated that the high staff turnover led to poor morale amongst staff and Ms Mears stated that even though 
replacement staff were employed by the respondent they had to be inducted and trained. 

103 Ms Mears stated that she did not discuss her concerns with the applicant because she was trying to keep lines of 
communication open with her and she felt that if she raised issues with her it would not achieve anything.  Ms Mears cited by 
way of example raising the issue about excessive kilometres on the garaged car.  Ms Mears stated that initially the applicant 
supported her but after she questioned the applicant about the kilometres on the car and the high staff turnover she believed she 
lost her support. 

104 Ms Mears stated that during a discussion she had with Ms Tobin on 8 July 2005 she told her that she had concerns about the 
applicant’s management of staff and staff turnover.  Ms Mears could not recall having a discussion with Ms Tobin on 
15 August 2005 but she recalled telling Ms Tobin that staff were being targeted by the applicant and that she felt that her 
workload was increasing on top of an already large workload.  Ms Mears stated that she had a discussion with Ms Tobin on 
5 October 2005 about a car being garaged and doing an extra 600 kilometres. 

105 Ms Mears stated that she rang Ms Tobin on or about 21 October 2005 after Ms Johnson raised an issue with her about a 
number of new members wanting to join the respondent and Ms Mears thought that an attempt was being made to takeover the 
existing Board.  Ms Mears could not recall telling Ms Tobin that she saw the applicant with Mr Salmon in the respondent’s 
office after the applicant had been given her notice of termination. 

106 Ms Mears stated that she was appointed the Acting General Manager after the applicant was terminated.  Ms Mears stated that 
she attended a meeting involving Ms Tobin and Ms Mallon but she could not recall the details of this meeting.  Ms Mears 
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stated that Ms Tobin did not act inappropriately towards Ms Mallon at this meeting and Ms Mears then stated that she did not 
have a good rapport with Ms Mallon. 

107 Under re-examination Ms Mears stated that Mr Cass was hostile towards her as well as the applicant prior to leaving the 
respondent and Ms Mears was aware that Mr Cass was looking elsewhere at the time for a more senior position.  Ms Mears 
stated that the Certificate IV course was now a prerequisite to be an Employment Coordinator however this was not the case 
when Mr Sunter was employed by the respondent. 

108 Ms Johnson was summonsed to give evidence on behalf of the applicant.  Ms Johnson is an accountant and was employed by 
the respondent from December 2001 as its Financial Administrator until July 2006.  Ms Johnson worked approximately two 
and a half days a week with the respondent and Ms Johnson reported to the applicant as well as the Board. 

109 Ms Johnson stated that during a meeting with Ms Tobin held on 8 July 2005 she discussed the applicant’s interaction with staff 
but she could not recall the specifics of this discussion.  Ms Johnson stated that she had occasional phone discussions with 
Ms Tobin about a range of issues and Ms Johnson stated that during one discussion with Ms Tobin on 16 August 2005 she 
possibly raised issues about the applicant’s management style and the way staff were being treated by her.  Ms Johnson stated 
that the environment in the respondent’s small office was uncomfortable and she stated that many staff were unhappy because 
the applicant was a bull and Ms Johnson stated that she had a good working relationship with the applicant however she did 
not believe that she had access to all of the information that she required at all times. 

110 Ms Johnson stated that she had a number of discussions with Ms Tobin in early October 2005 about the atmosphere in the 
office and she stated that she told Ms Tobin that the climate was intimidating and that staff felt unhappy, pressured and bullied. 

111 Ms Johnson stated that she had a number of conversations with staff about their concerns and she stated that staff felt micro-
managed and unable to raise work issues with the applicant, staff felt that clients were being ignored and badly treated and 
Ms Johnson stated that there was a general feeling in the office that staff were not welcome to raise issues with the applicant 
and Ms Johnson stated that she was present at staff meetings when the applicant refused requests made by staff on behalf of 
clients. 

112 Ms Johnson stated that during a discussion she had with Mr Howell prior to the 23 August 2005 Board meeting she told him 
that staff were unhappy and she advised him about issues with the garaging of the cars because she wanted to let the Board 
know what was happening and that staff wanted something to be done.  Ms Johnson stated that she did not discuss her 
concerns with the applicant because the issue was about her and the environment within the office was intimidating. 

113 Ms Johnson stated that she asked to speak to Board members on 11 October 2005 because she wanted to raise issues on behalf 
of staff and Ms Johnson stated that she told Board members at this meeting about the mood in the office, staff concerns and 
staff turnover.  Ms Johnson stated that she did an analysis of staff turnover which she presented to the Board and this analysis 
confirmed that the average length of service of employees when the applicant started was four years but by October 2005 it 
was four months. 

114 Ms Johnson stated that she was not advised to use the respondent’s grievance procedure to deal with concerns about the 
applicant nor did she tell staff who had complaints to use the grievance procedure. 

115 Ms Johnson stated that after the applicant made a Workers’ Compensation claim on or about 6 October 2005 she discussed this 
issue with Ms Tobin as she understood that Ms Tobin had to sign off on this claim.  Ms Johnson stated that she also raised a 
concern with Ms Tobin about the cost of the vehicles bought by the respondent and contracts being signed to purchase vehicles 
before the Board approved them and Ms Johnson stated that she was aware of who Mr Salmon was and she believed that he 
was pushing deals with the applicant. 

116 Under cross-examination Ms Johnson stated that when she commenced employment with the respondent there were 
approximately 12 full time staff and when she ceased employment the respondent employed approximately 16 full time staff 
plus two part time staff.  Ms Johnson stated that prior to the applicant commencing employment with the respondent the 
atmosphere in the office was a happy one but after the General Manager left in January 2003 there was a few months of 
upheaval before the applicant started in May 2003.  Ms Johnson stated that when the applicant commenced employment with 
the respondent she had a good relationship with her but then staff started to leave because they could not work with the 
applicant.  Ms Johnson stated that staff were angry that they were not being listened to and their clients were not being looked 
after.  Ms Johnson described the applicant as being controlling and a micro-manager and Ms Johnson stated that even though 
she did not observe the applicant bullying staff she saw the aftermath and Ms Johnson stated that after staff were picked on by 
the applicant they would leave.  Ms Johnson described the applicant’s communication style with staff as being one way, that 
she was not good at responding to questions and she sometimes prevaricated. 

117 Ms Johnson stated that when the applicant was being coached she appeared stressed and was non-communicative.  Ms Johnson 
stated that by October 2005 staff were unhappy and the office was in turmoil and this was particularly so when Mr Sunter left 
because he could not stand the organisation any more and had been unhappy for a long time.  Ms Johnson stated that after the 
applicant left staff felt relieved and staff turnover declined. 

118 In re-examination Ms Johnson stated that all staff who left did so because of the applicant and then she qualified this by saying 
that some could have left for other reasons.  When asked if Exhibit A2 was an accurate list of staff turnover Ms Johnson said 
that Mr Cass had no option but to resign.  Ms Johnson reiterated that the applicant micro-managed staff and gave as an 
example the applicant having to approve all expenditure although she conceded that this was in line with the respondent’s 
policies but she then stated that staff did not believe that the applicant gave staff members any autonomy.  Ms Johnson 
believed that the applicant had bullied Mr Sunter and she made comments about his disability.  Ms Johnson stated that even 
though Ms Chinneri thought she had a good relationship with the applicant she felt bullied when asked to sign an authority to 
pay for a street directory when she left the respondent to travel. 

119 Ms Mallon was summonsed to give evidence on behalf of the applicant.  Ms Mallon is currently an Administrative Assistant 
with CRS Australia.  Ms Mallon stated that she worked with the applicant prior to commencing employment with the 
respondent and Ms Mallon worked with the respondent for approximately two years in the role of Receptionist/Administrative 
Assistant and Ms Mallon worked with the applicant.  Ms Mallon also completed Board minutes and reports as required. 
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120 Ms Mallon reported to the applicant.  Ms Mallon stated that she had a good relationship with the applicant and that they 
worked well together and Ms Mallon stated that she was aware of only the odd dispute between staff members and she stated 
that many staff members spoke to her.  Ms Mallon stated that when the applicant left the respondent’s office on 13 October 
2005 she told Ms Mallon that she was leaving and would not be back.  Ms Mallon stated that she was unsure of what was 
happening but she stated that it was not unusual for the applicant to say this when leaving the office.  At a staff meeting 
attended by Ms Mallon and other staff on 14 October 2005 Ms Tobin then told the staff that the applicant had left after being 
given four weeks’ notice and staff were not told why. 

121 Ms Mallon stated that at a meeting she had with Ms Tobin on 25 October 2005 she felt that she was being interrogated by 
Ms Tobin about some Board membership forms and Ms Mallon stated that Ms Tobin kept questioning her about these forms 
even though she denied any knowledge of them.  Ms Mallon stated that when Ms Tobin asked her if she wanted to remain 
working with the respondent she told her yes and Ms Mallon stated that she became upset and felt she was being accused of 
inappropriately handling these forms even though it was her role to process them.  Ms Mallon stated that she asked Ms Tobin 
at one point if Ms Tobin still wanted her to remain working with the respondent and Ms Tobin replied that ‘she didn’t know’ 
which further upset her.  Ms Tobin then told Ms Mallon that she could take a couple of days off with pay.  Ms Tobin then 
offered her counselling as Ms Mallon was upset which she took up and she then took sick leave.  Ms Mallon stated that 
Ms Tobin presumed that she was a close friend of the applicant which was not the case.  Ms Mallon stated that she felt 
uncomfortable and no one spoke to her and she stated that it was a horrible atmosphere and she did not feel her job was safe.  
Ms Mallon stated that she resigned from her position with the respondent as she did not believe she could work with the 
respondent any more and she stated that when she wrote her resignation letter she asked that she have no direct contact with 
Ms Tobin. 

122 Under cross-examination Ms Mallon stated that after having a year off she spoke to the applicant about working with the 
respondent to cover an employee who had gone on maternity leave and when this staff member, did not return Ms Mallon 
remained working for the respondent.  Ms Mallon stated that she was aware of the occasional whinge about the applicant, for 
example from Mr Sunter.  Ms Mallon stated that comments were made about staff turnover when a staff member left but she 
believed that the respondent’s staff turnover was no more than at other places where she had worked.  Ms Mallon was unaware 
of any staff antagonism towards the applicant although there was the odd comment and Ms Mallon stated that the applicant 
treated her the same as others and monitored her closely and she did not recall staff telling her that they felt frozen out.  
Ms Mallon stated that she got on well with all staff. 

123 Ms Mallon did not recall receipting a request to hold a special general meeting. 
124 Ms Mallon agreed that Ms Tobin did not sack her and when asked if she had left of her own accord Ms Mallon stated that she 

was not upset when the applicant left but she was distressed after being interrogated by Ms Tobin.  Ms Mallon stated that she 
had no idea who the persons on the nominations forms were and when Ms Tobin asked Ms Mallon if she wanted to continue 
employment with the respondent she indicated that she did.  When she asked Ms Tobin if she still had a job with the 
respondent and Ms Tobin said she did not know she felt that she was being terminated and Ms Mallon stated that she had four 
sessions with a counsellor due to distress arising out of her discussion with Ms Tobin. 
Respondent’s evidence 

125 Ms Tobin is a human resource manager and human resource Consultant and is the owner and director of Felix Consulting.  
Ms Tobin holds teaching qualifications as well as a Masters in Business Administration and her background includes working 
as a manager and human resources manager in the public sector as well as other human resource manager positions. 

126 Ms Tobin joined the respondent’s Board in October 2002 and she stated that she met the applicant in October 2002 at the 
Annual General Meeting (“AGM”).  Ms Tobin said that during a couple of Board meetings in late 2002 or early 2003 the 
applicant became upset and left.  Ms Tobin also stated that the applicant had difficulty responding to questions from Board 
members, she appeared irritated and agitated when asked questions and she described her capacity to communicate as ‘a bit 
strange’.  When Ms Tobin became the Board’s Chairperson in August 2003 she communicated with the applicant as part of 
this role and Ms Tobin stated that Board members would occasionally liaise directly with the applicant in relation to specific 
areas.  Ms Tobin said that up to October 2004 her relationship with the applicant was okay and that they would speak every 
couple of weeks usually by telephone and they occasionally had lunch. 

127 Ms Tobin stated that after two years with the respondent the applicant requested a pay rise and Ms Tobin stated that after the 
applicant’s performance appraisal in 2004 was completed the applicant she was granted a pay rise but not as much as she had 
asked for.  Ms Tobin stated that the applicant was advised earlier in the year that she would benefit by undertaking a leadership 
training course and as a result the applicant attended a course at AIM dealing with leadership and strategic decision making 
issues as well as communication with staff.  Ms Tobin believed that this training would be good for both the applicant and the 
respondent.  Ms Tobin stated that as part of her performance appraisal the applicant was told to also work on her relationship 
with the Board as the applicant was defensive and took questions from Board members personally. 

128 Ms Tobin stated that in September 2004 Ms Johnson approached her complaining that the applicant was not valuing staff input 
at staff meetings and she described her management style as controlling and cold and soon after this discussion another long 
term staff member Ms Lippiatt rang Ms Tobin about the applicant and described the applicant’s communication style as 
difficult and she told Ms Tobin that staff were stressed.  Another staff member Mr Dandie then contacted Ms Tobin telling her 
that he felt extremely stressed, undermined and that his work was not valued and around September/October 2004 the 
respondent’s Marketing Coordinator Ms Byers contacted Ms Tobin claiming that she had issues with the applicant and she told 
Ms Tobin that the applicant was not empathetic or compassionate in her dealings with staff and clients.  Ms Tobin said that 
even though the applicant had already undertaken the AIM course in June or July 2004, Ms Byers told her there was some 
improvement in the applicant’s behaviour however this did not last. 

129 As Ms Tobin was concerned about the respondent’s business being compromised she embarked on a process to help the 
applicant to improve her performance.  Ms Tobin stated that in October 2004 the applicant’s performance appraisal was 
finalised and a number of strategies were suggested to the applicant, including coaching.  Ms Tobin said at that point she 
thought issues with the applicant were resolvable and she expected that the applicant would remain as an employee.  Ms Tobin 
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felt that from October 2004 onwards there was a lack of communication between her by the applicant and she felt she was 
being frozen out by her and that the applicant was not accepting her input. 

130 Ms Tobin stated that in January 2005 she was unhappy about the applicant’s progress in establishing partnership arrangements 
with corporations and as the applicant was unable to put a presentation together on this issue Ms Goundrey and Ms Byrne 
assisted her.  Ms Tobin stated that she became irritated when the applicant failed to act on a number of actions she was 
supposed to complete after the Board meeting held on 8 February 2005 and Ms Tobin said in March 2005 Mr Howell and 
Ms Goundrey rang her about the applicant taking issues personally.  Ms Tobin stated that she was becoming frustrated with the 
applicant’s attitude and her conduct and with a lack of progress with respect to issues dealt with by the Board.  Ms Tobin stated 
that at that point she made a conscious decision to be more business like with the applicant. 

131 Ms Tobin said that at a Board meeting held on 10 May 2005 a brief in camera discussion was held about the applicant’s 
performance and the issue of the respondent’s staff turnover was raised and Ms Tobin stated that the Board was aware at this 
time that some staff were leaving because of the applicant.  Ms Tobin stated that at the Board meeting held on 28 June 2005 a 
discussion took place about the applicant as her performance appraisal was coming up and Ms Tobin stated that at this meeting 
Mr Howell raised the fact that he was annoyed at the type of vehicle purchased by the applicant.  Ms Tobin stated that it was 
also raised that the applicant was unaware of some details of the respondent’s finances when asked questions at Board 
meetings and Ms Byrne emailed her in May 2005 about the applicant getting sponsorship deals with corporations being slow.  
Ms Tobin said that at the time the main issue that the Board had with the applicant was staff turnover and the loss of 
experienced staff. 

132 Ms Tobin said that the applicant took seven weeks to return a section of her 2004/2005 performance appraisal form and 
Ms Tobin said that she was annoyed that the applicant made no comment on her appraisal form about the coaching she had 
been receiving and examples of demonstrated improvements. 

133 Ms Tobin said that after attending a meeting in the respondent’s office on 8 July 2005 Ms Johnson and Ms Lippiatt approached 
her and told Ms Tobin that things were getting worse with the applicant and they were concerned about the loss of staff and 
they told her that staff morale was low.  Ms Tobin then spoke to Ms Mears who told her that the applicant had a difficult 
management style and that this was having a negative impact on staff and she told her that if staff members challenged the 
applicant she would reduce communication with them and this led to difficulties.  Ms Tobin also spoke to Ms McKay who had 
only been employed for a few weeks and Ms McKay told her that the atmosphere in the office was dreadful, the applicant had 
a difficult and cold management style and she commented on the high staff turnover and told her that staff morale was low.  
Ms Tobin then spoke to Mr Sunter who was angry and upset and he maintained that things were becoming worse and he told 
her that if the applicant was challenged by staff then they were given the silent treatment and frozen out. 

134 Ms Tobin said that at a Board meeting held on 12 July 2005 the applicant was told to organise that a door be put on the room 
where Board meetings were held and Ms Tobin said that the applicant shouted at her and other Board members and was angry 
when asked to do so and she told them that she did not care if the Board wanted to talk about her.  Ms Tobin stated that she 
told the applicant that the issue was not about her and the consensus of Board members after this meeting was that the 
applicant had behaved unprofessionally. 

135 Ms Tobin stated that at the applicant’s performance review meeting held on 22 July 2005 the applicant was given feedback 
about staff comments, for example, that the applicant was unfriendly, she was told that there was lack of transparency, she was 
told that she was inflexible and there was a high staff turnover and the applicant was told that she needed to improve her 
management style.  On behalf of the applicant the applicant’s coach, Ms Goodman, who was in attendance at the meeting 
accepted that the applicant needed to concentrate on these issues and Ms Tobin understood that the applicant had agreed to do 
so.  Ms Tobin said that the purpose of the meeting was to get the applicant to accept that the issues the Board had about her 
performance were serious and that she had to improve her skills and that the priority was improving the way in which she 
managed staff. 

136 Ms Tobin said that in August 2005 Ms McKay rang her to tell her that she had resigned because she could not work with the 
applicant and Ms Tobin then rang the applicant and asked her to let her know if any staff members were resigning or thinking 
about resigning.  Ms Tobin said that she was concerned about losing long term and new staff and the increased workload on 
staff that were left. 

137 Ms Tobin said after concerns were raised with her by staff about the applicant she occasionally rang Ms Mears for feedback 
and Ms Tobin said that Ms Mears told her that she felt victimised by the applicant and that staff often complained about the 
applicant to her.  Ms Tobin said at times Ms Mears was sympathetic towards the applicant because she believed she did not 
have the skills to deal with the staff issues. 

138 Ms Tobin said that Mr Sunter rang her in late July or early August 2005 and told her that he was upset and he could not remain 
working with the respondent because of the applicant and Ms Tobin stated that Mr Sunter then went to work with a competitor.  
Ms Tobin said that he was the longest serving staff member and she was very worried about staff being around to train new 
staff and she was also worried about the organisation’s reputation. 

139 Ms Tobin stated that around the time of her discussion with Mr Sunter the applicant emailed her coaching development plan to 
her and she stated that this did not mean much to her and it was a complex document.  Ms Tobin said that at this point in time 
she was having to spend approximately 10 hours per month on Board business whereas previously she only spent five to six 
hours per month. 

140 Ms Tobin said that because of concerns raised with her about the applicant as well as her own concerns she wrote to the Board 
on 21 August 2005 outlining her concerns about the applicant and Ms Tobin stated that she was worried that things were 
getting worse in the office and she was also concerned about the viability of the respondent’s operations.  Ms Tobin stated that 
the letter given to the applicant on 23 August 2005 was written on the basis that she wanted the applicant’s performance to 
quickly improve and Ms Tobin said that after distributing a draft of this letter to Board members she received support for what 
was contained in the letter from all Board members except Mr Houweling.  Ms Tobin stated that Mr Houweling was unaware 
of much of what had transpired with respect to the applicant as he had only been to two or three Board meetings and had 
recently joined the Board.  Ms Tobin said that at the Board meeting held on 23 August 2005 her letter to the applicant was 
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discussed and the Board agreed to give the letter to the applicant without any changes even though Mr Houweling disagreed 
with some of the content of the letter.  Ms Tobin said that the issues specified in the letter about the applicant’s performance 
had been around for some time and the letter detailed the background to these concerns and highlighted specific areas for the 
applicant to concentrate on.  Ms Tobin stated that she had tried to indicate to the applicant in this letter that she would remain 
as chair of the Board and therefore the applicant needed to improved her communication with Ms Tobin and Ms Tobin said she 
tried to emphasise the key role of the applicant in a small office and how communication problems could lead to low morale, 
high absenteeism and staff eventually leaving.  Ms Tobin described the letter dated 23 August 2005 as a first warning and she 
stated that the issues were serious and she expected the applicant to make quick improvements in the areas specified.  
Ms Tobin stated that she expected to assess any improvements by observation and by staff feedback.  Ms Tobin said no 
decision had been made as at 23 August 2005 about the applicant’s ongoing employment with the respondent but 
improvements needed to be made.  Ms Tobin stated that when she handed this letter to the applicant she told the applicant that 
she could ring her and she offered her ongoing coaching as well as access to the respondent’s employee assistance programme. 

141 Ms Tobin said after the letter was given to the applicant staff continued to contact her about the applicant even though they 
were unaware of her letter.  Ms Mears told Ms Tobin that the situation in the office had deteriorated, that the applicant was 
withdrawn and she did not communicate much with staff and any communication that did occur was strained and Ms Mears 
told her that she felt she was being ‘dumped on’ and required to take on the applicant’s duties.  When Ms Tobin received 
another updated development plan after 23 August 2005 from the applicant Ms Tobin said it was unhelpful as it lacked 
examples of how she was improving and there was no positive feedback from staff at this time about improvements. 

142 Ms Tobin said that during September 2005 she visited the respondent’s office a couple of times and on one occasion she spoke 
to a recent employee Ms Ford who was unhappy and expressed concerns about the applicant.  Ms Ford told Ms Tobin that she 
had a disagreement with the applicant about her salary level and she stated that morale in the office was low and that the 
applicant had a difficult management style and Mr Taboni told Ms Tobin he was only unhappy about the recruitment process 
which he wanted to be more transparent.  Ms Tobin said that Ms Johnson contacted her in October 2005 about the applicant 
authorising her own Workers’ Compensation claim and Ms Tobin said she was horrified when she found out about this and she 
believed that it was a lack of judgement by the applicant.  Ms Johnson then advised Ms Tobin that things in the respondent’s 
office had become worse and she raised the issue of the respondent’s cars being garaged and coming back with excessive 
kilometres and she told Ms Tobin that the applicant disregarded this issue when she raised it with the applicant.  Ms Tobin 
explained that the applicant was authorised to make car purchases but the Board had to be made aware of this expenditure and 
the Board had questioned the applicant’s relationship with Dynamics which was run by Mr Salmon and about whether or not 
the best deals were being given to the respondent.  Ms Tobin stated that Ms Johnson also questioned this relationship.  
Ms Lippiatt told Ms Tobin that she was worried about staff turnover and she stated that few staff members were left to do the 
work.  Ms Tobin said during this period she continued to discuss concerns about the applicant with the Board, Ms Johnson and 
Ms Mears. 

143 Ms Tobin said that prior to the Board meeting held on 11 October 2005 she rang the applicant’s coach Ms Goodman about her 
progress and was advised that she felt that the applicant needed a lot more time to improve her skills.  Ms Tobin said that at 
that point in time she believed the applicant’s performance was not improving and she decided that the applicant should be 
terminated.  At the Board meeting held on 11 October 2005 Ms Johnson told the Board that the applicant continued to be 
difficult to work with, she continued to freeze out staff, she was withdrawn and she stated that the situation was worse and 
Ms Tobin said the Board then made a unanimous decision to terminate the applicant and Ms Tobin said that on 13 October 
2005 she terminated the applicant by giving her one month’s notice (Exhibit A22).  Ms Tobin said the applicant was told to 
complete her notice at home completing a funding application to prevent any further deterioration of staff relationships within 
the office and with suppliers and clients and Ms Tobin said she did not want any more staff members to leave. 

144 Ms Tobin said that on or around 21 October 2005 she was contacted by Ms Mears and Ms Johnson about a number of 
membership forms that had been lodged and Ms Tobin said she had been told by Ms Mears or Ms Johnson that the applicant 
had been in the office speaking to Mr Salmon.  Ms Tobin said she believed the applicant was moving to stack the respondent’s 
AGM in October 2005 and she was worried about what would happen.  Ms Tobin stated that on or about 23 October 2005 
Ms Johnson and Ms Mears again contacted her about a number of membership forms and two people who had previously 
applied to join the Board and one having a similar name to Mr Salmon.  Ms Tobin stated that she had also seen the applicant in 
the respondent’s office after she had been given her notice of termination but she was not with Mr Salmon.  Ms Tobin stated 
that when she was contacted by Ms Johnson on 24 October 2005 about paying for the applicant to attend a conference in 
Canberra she then decided to pay out the rest of the applicant’s notice.  Ms Tobin said that she made this decision because she 
was concerned that the applicant had been in the respondent’s office, she had been rude to Ms Tobin in a telephone call the 
previous week, the AGM was coming up and the applicant had cleared out her office and some of the respondent’s property 
had been taken by the applicant. 

145 Ms Tobin said that on 24 October 2005 she asked Ms Mears and Mr Taboni to come with her to hand the applicant a letter 
stating that she did not have to work out her notice and to retrieve the respondent’s property.  Ms Tobin said that when she was 
at the applicant’s house she gave her a letter and removed the respondent’s goods except her diary which was the respondent’s 
property and had IT passwords in it and Ms Tobin said she instructed Ms Johnson to pay the applicant’s full entitlements to the 
end of her notice period.  When Ms Tobin returned to the respondent’s office she found four Board nominations on the 
applicant’s desk and given that the respondent had four vacant Board seats and the AGM was coming up she felt she was being 
undermined and she believed that the applicant must have seen them.  Ms Tobin understood that these forms had been lodged 
by Mr Salmon four days before. 

146 Ms Tobin said that at the AGM of 27 October 2005 no new Board members were considered and she stated that at the end of 
the meeting she received a request for a special general meeting which was held on 17 November 2005 to discuss motions 
about the applicant’s termination and an issue to do with the Board.  Ms Tobin said that after some effort was made to convene 
a Special General meeting the persons who requested that the meeting take place did not turn up. 

147 Ms Tobin said that she knew Ms Mallon and she was happy to work with her and she stated that she was polite and helpful but 
Ms Tobin stated however that she was annoyed when she was employed by the applicant as the Board did not sign off on her 
appointment which was over and above the existing number of employees.  Ms Tobin said that she had a meeting with 
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Ms Mallon with Ms Mears in attendance after the applicant was terminated because Ms Mallon had date stamped the 
nominations for the Board.  Ms Tobin said she asked her if she knew about them and she stated that Ms Mallon was upset and 
crying and she was surprised by this.  Ms Tobin said she thought this was the case because Ms Mallon was close to the 
applicant.  Ms Tobin said she offered Ms Mallon access to the respondent’s employee assistance program and Ms Tobin could 
not recall if she offered her time off or if Ms Mallon asked for time off.  When Ms Tobin was asked if Ms Mallon’s ongoing 
employment was raised at this meeting, Ms Tobin stated the following: 

“I think she asked me about her job which I found a strange question and hadn’t really considered it.  But then I, sort of, 
thought well perhaps she’d been in a PA role to Ms Whittle and she might’ve thought that because Ms Whittle had gone, 
she would have to go, for some reason.  But I just - we really needed her, sort of, support to get the AGM ready.  But I 
just said I couldn’t really comment about job (sic). I was very surprised by the question and I just said: “I don’t know” or 
something.” 

(Transcript page 455) 
Ms Tobin then said she did not want Ms Mallon to leave because she wanted her to attend the AGM to take the minutes and 
she stated that she had no intention of terminating Ms Mallon. 

148 Under cross-examination Ms Tobin agreed that when the applicant underwent her performance appraisal in October 2004 she 
told Ms Tobin about issues raised by staff members including Ms Byers, Mr Dandie, and Ms Lippiatt and Ms Tobin agreed 
that the applicant did have some positive skills and that there were no complaints about the applicant from any outside 
organisations.  Ms Tobin stated that the applicant did a good job with re-branding the respondent’s organisation and Ms Tobin 
said the applicant had some strengths but at times she did not trust other staff members.  Ms Tobin said that even though 
Ms Mallon was appointed outside of the respondent’s structure this was not a major issue and she agreed that the applicant 
discussed Ms Mallon’s appointment with the Board. 

149 Ms Tobin stated that her relationship with the applicant deteriorated after July 2005 and she agreed that at the review meeting 
with the applicant held on 22 July 2005 she probably told the applicant that she had the Board’s support.  Ms Tobin stated that 
she would have told the applicant that coaching was not working as it was too slow and she recommended a mentor for the 
applicant.  Ms Tobin said that her reference to talking over the applicant in her notes of this meeting was with respect to the 
applicant’s long winded response to the concerns raised with her.  Ms Tobin said the applicant always had a reason why a 
situation had happened and she did not accept criticism and Ms Tobin said that she had a tight time frame of one hour for the 
meeting which was for the applicant to understand the Board’s concerns about the applicant and to accept the issues to be 
worked on.  Ms Tobin said the meeting was not about going into great detail rather it was for the applicant to understand her 
situation and change her behaviour and Ms Tobin said it was her view that the meeting was the appropriate way of dealing 
with the applicant’s performance. 

150 Ms Tobin said that when she spoke to staff about the applicant she advised them to raise operational concerns with the 
applicant and if they do not agree with the applicant’s response then to argue their case and Ms Tobin said when staff did try 
this approach they were either dismissed by her or the applicant claimed she was unavailable. 

151 Ms Tobin said that by September 2005 she was contacting Ms Mears every two weeks because she was concerned about the 
viability of the organisation and she stated that she did not tell the applicant about these calls for fear of repercussions and she 
was concerned not to undermine the applicant. 

152 When Ms Tobin was asked about the feedback Mr Houweling gave her about the letter dated 23 August 2005 Ms Tobin said 
she did not receive his response until she attended the Board meeting on that date.  Ms Tobin stated that she had a quick look at 
it at the meeting and Ms Tobin said she did not take it seriously as she felt the Board had moved on as all the other Board 
members supported her letter.  Ms Tobin stated that only Mr Houweling was concerned about the letter and he had not 
attended many meetings. 

153 After reviewing the document detailing staff turnover since October 2004 Ms Tobin could not be certain that staff turnover had 
been 100 per cent in the previous 12 months as stated in her letter to the applicant dated 23 August 2005 and she then she 
stated that she did not know exactly how many staff had left the respondent in the previous 12 months.  Ms Tobin stated the 
following: 

“I don’t know how many people left.  They’re very small numbers and I didn’t always have the detail.  I certainly don’t 
have it now.” 

(Transcript page 480) 
Ms Tobin disputed that Mr Gray had been genuinely made redundant.  Ms Tobin agreed that three employees had left after 
November 2005 and she could not recall if three other employees had been made redundant and she stated that Ms Ford 
became a casual employee.  Ms Tobin then stated that the issue of staff turnover was not a significant issue during this period.  
Ms Tobin stated that she was unaware of the findings of the report ‘Keeping Quality People Engaged: Workforce Satisfaction 
within the Disability Employment Industry’ (Exhibit A12). 

154 When Ms Tobin was asked about Mr Houweling’s summary of his recollection of the Board meeting of 23 August 2005 she 
stated that she could not recall seeing this document but she then stated that she may have seen a similar document and 
Ms Tobin then stated that she had responded to Mr Houweling challenging some of the comments he had made. 

155 Ms Tobin believed that the letter given to the applicant dated 23 August 2005 detailed the areas that the applicant was expected 
to improve in particularly in the area of staffing issues and her relationship with Ms Tobin and Ms Tobin did not see that this 
letter amounted to a constructive dismissal. 

156 Ms Tobin said that the Board members had to rely on what staff had told them and she stated that she kept the Board informed 
about her discussions with the staff about the applicant via email and she understood that some staff members also spoke to 
other Board members. 

157 Ms Tobin agreed that page 5 of the applicant’s coaching development map which detailed progress made by the applicant was 
received by her around 15 September 2005 (Exhibit A6).  Ms Tobin said that she was surprised by Mr Howell’s email sent to 
the Board on 15 September 2005 as she believed that he was being overly optimistic and conned by the applicant and she 
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stated that after she questioned Mr Howell about his email he told her that perhaps he had been incorrect.  Ms Tobin stated that 
when she spoke to Ms Ford on 21 September 2005 she told her that she believed the applicant was not being genuine and she 
believed that any changes made by the applicant had been minor.  Ms Tobin said that even though the applicant had made 
attempts to make change they were small and specific. 

158 Ms Tobin confirmed that she did not have a meeting with the applicant one month after the letter of 23 August 2005 was given 
to the applicant even though she had seen the applicant after giving her this letter but she stated there was limited telephone 
contact with the applicant and the applicant’s coaching development plans were sent to her via email by the applicant and she 
acknowledged these.  Ms Tobin stated that she understood the reference in her letter to a review after one month meant that the 
Board would review the applicant on an ongoing basis and would be closely monitoring her through Board meetings and 
meetings such as the one the applicant had with Mr Howell and also from staff feedback.  Ms Tobin thought this was clear in 
the letter however she agreed that there was no process contained in the letter confirming this. 

159 Ms Tobin stated that the decision to terminate the applicant was made at the Board meeting held on 11 October 2005 between 
7.00pm and 7.10pm and Ms Tobin stated that the applicant was not given an opportunity to respond to the issues raised by 
Ms Johnson with the Board on that date. 

160 Ms Tobin stated that when she handed the applicant her letter of termination on 13 October 2005 she did not detail the nature 
of the complaints against her nor the reasons for her termination because they were detailed in her termination letter.  
Ms Tobin did not believe that it was necessary to give the applicant a right of reply as she had been given adequate time over 
the previous 15 months to respond to concerns about her performance. 

161 When Ms Tobin was asked about her reference to Ms Mallon in an email she sent to Board members on 23 October 2005 she 
stated that she believed that Ms Mallon was involved in something untoward because she was in the respondent’s office when 
Mr Salmon brought in a number of membership forms and she confirmed that she had receipted these forms.  Ms Tobin again 
said that Ms Mallon was upset when she met with her after the applicant was terminated and she stated that she was unsure 
why this was the case as she thought she had a good rapport with her.  Ms Tobin stated that she did not tell Ms Mallon that she 
was not trusted.  When asked if Ms Mallon asked her ‘Don’t you want me to work here anymore?’ Ms Tobin stated that 
Ms Mallon may have asked her this however she said that she had no view at the time that Ms Mallon should be terminated 
given that she was needed to assist at the AGM. 
Submissions 
Applicant’s submissions 

162 The applicant submits that the respondent harshly, oppressively and unfairly dismissed her and the applicant claims that she 
was denied natural justice and procedural fairness given the way in which she was terminated.  The applicant also argues that 
the process which led to her termination was flawed and demonstrates that she was not given a fair go. 

163 The applicant maintains that she was not advised that the respondent had serious concerns about her performance even though 
the applicant was advised on 22 July 2005 that there were some core areas that she needed to work on and notes of this 
meeting by Ms Goodman confirm that at the time Mr Kent regarded the applicant as a high performer and in his view the 
changes required by the applicant were not major and were easy to effect.  The applicant submits that at this meeting she was 
prevented from answering some of the allegations made against her and concerns raised by the respondent about her 
performance as Ms Tobin’s notes of that meeting confirm that when the applicant attempted to explain herself she spoke over 
her and “would have none of it”. 

164 Only one month later the respondent gave the applicant a letter on 23 August 2005 detailing a range of concerns 
notwithstanding the fact that Mr Houweling raised serious concerns about the contents of this letter (Exhibit A37).  The 
applicant maintains that this letter contained inaccuracies and excessive claims, for example, Ms Tobin claimed that staff 
turnover had been 100 per cent in the previous year yet a review of turnover reveals that this was not the case and this letter 
given to the applicant on 23 August 2005 referred to further discussions being held with the applicant after one month about 
her performance yet these discussions did not occur. 

165 Between 5 September 2005 and 5 October 2005 Ms Tobin only had general discussions with the applicant.  Additionally 
Mr Howell’s email to Ms Tobin about the applicant dated 15 September 2005 does not record or indicate that he had any 
concerns about the applicant and the applicant rejects Ms Tobin’s evidence that Mr Howell had been “conned by the applicant’ 
and that he had retracted what he had stated in his email as this claim was not put to him. 

166 The applicant gave evidence that after receiving the letter dated 23 August 2005 she actively sought to improve her interactions 
with staff, the applicant continued her coaching with Ms Goodman and she continued to work on the “leadership development 
map” up to 15 September 2005 and the applicant submits that notwithstanding the positive changes made to her behaviour this 
was intentionally disregarded by Ms Tobin. 

167 The Board did not inform the applicant that Ms Johnson would be addressing the Board meeting about the applicant on 
11 October 2005 and the applicant argues that Ms Johnson’s feedback to the Board was hearsay and the applicant argues that 
as the Board did not investigate the allegations and grievances raised by Ms Johnson and as the applicant was not given the 
right to respond to these allegations this constituted a denial of natural justice and procedural fairness.  The applicant also 
argues that when she was terminated by Ms Tobin on 13 October 2005 she was not given details about the specific allegations 
and grievances against her nor was she given the right to respond to these grievances. 

168 The applicant argues that the difficulties between her and Ms Tobin were not all of her own making and she claims that a lot of 
the difficulties between them were as a result of the manner in which Ms Tobin dealt with the applicant.  The applicant 
maintains that notwithstanding the fact that she was aware that she needed to improve her relationship with Ms Tobin, other 
Board members did not do anything to assist in improving their relationship and the applicant also argues that when Ms Tobin 
bypassed her on operational matters at times without the applicant’s knowledge this constituted unethical and devious 
behaviour designed to undermine the credibility and discredit the applicant and the applicant argues that Ms Tobin actively and 
maliciously set out to create an environment of animosity and dissent between her and the applicant.  The applicant argues that 
Ms Tobin interfered in the day to day management of the respondent’s activities, she communicated directly with staff without 
reference to the applicant and on day to day operational matters and this created a negative environment of mistrust and 
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disloyalty and the applicant claims that Ms Tobin’s actions in this regard have injured the applicant with respect to her future 
employment. 

169 The applicant rejects the respondent’s claim that she was responsible for the respondent’s high staff turnover and the applicant 
rejects that staff turnover was 100 per cent in the 12 months prior to August 2005.  The applicant relies on a study “Keeping 
Quality People Engaged: Workforce Satisfaction with the Disability Employment Industry – Final Report, May 2005” which 
highlights a high turnover in the industry within which the respondent operates (see Exhibit A12 pages 1, 28 and 36).  Given 
these conclusions the applicant argues that the respondent’s staff turnover was not necessarily the applicant’s fault.  Even 
though the respondent maintained that this issue was regularly discussed at Board meetings there was no reference to these 
discussions in the Board minutes of 14 September 2004 through to 11 October 2005.  The applicant used as an example 
Ms Mallon who left the respondent not because of the applicant but because she was pressured by Ms Tobin to resign. 

170 The applicant rejects the respondent’s inference that she misconducted herself after a Board meeting when a request to place a 
door on the Boardroom was objected to by her and when she signed her own Workers’ Compensation form and the applicant 
denies making an adverse comment about the personal hygiene of a client and the applicant disputes the unsubstantiated 
allegations about the purchase, sale and garaging of cars and the stacking of the Board.  The applicant also argues that as none 
of these incidents were relied upon by the respondent as a reason for her termination these issues cannot now be relied upon by 
the respondent and there was no evidence given to indicate that the applicant had been warned about any of these issues except 
for the outburst after a Board meeting concerning the placement of a door on the Boardroom. 

171 The applicant argues that the provisions of the Code of Conduct for members of the Board of Directors and the Em-Tech 
Governance Matrix were consistently breached by the Board and the Chairperson in particular and even though staff had a 
reporting role to the General Manager or Ms Mears, a number of staff consistently reported to Ms Tobin on operational matters 
without the applicant’s knowledge and Ms Tobin actively encouraged staff to clandestinely report to her with the deliberate 
intent to undermine and damage the applicant’s credibility and standing with the Board.  In doing so the applicant argues that 
Ms Tobin breached the Workability Employment Strategies Staff Handbook 2005. 

172 The applicant argues that the opinions expressed by Mr Houweling about the letter issued to the applicant dated 23 August 
2005 are of significance and portray a poisonous environment within which the applicant operated. 

173 The applicant argues that as she was not given proper reasons for her termination nor any opportunity to respond to the 
allegations against her she was not given a fair go.  The applicant claims that because of her unfair termination she is entitled 
to the maximum compensation permitted under s23A of the Act. 
Respondent’s submissions 

174 The respondent maintains that it was appropriate for the respondent to terminate the applicant and argues that the applicant was 
lawfully terminated in accordance with her contract of employment (Exhibit A28). 

175 Even though the applicant portrayed herself as a competent General Manager and that there was interference from Board 
members in the day to day running of the respondent’s operations this is at odds with the evidence given in these proceedings 
except for the evidence of Ms Mallon who is a friend of the applicant.  The respondent maintains that all of the other witnesses 
who gave evidence paint a picture of the applicant as having a difficult personality and being unable to discharge the essential 
functions of her job as General Manager. 

176 The respondent argues that the applicant did not give frank and truthful evidence to the Commission with respect to referring 
to clients as “dirty little juveniles” or the attempts made by Mr Salmon and others to displace the Board and to reinstate the 
applicant by way of a special general meeting of the respondent. 

177 The respondent relies on Mr Kent’s evidence that the applicant was not adequately performing the requirements of her job and 
of his concerns about the high staff turnover.  Mr Kent also agreed that the applicant should not work out her notice given the 
attacks being made on the Board and attempts to take over the respondent’s Board.  The respondent argues that Mr Kent 
acknowledged those aspects of the applicant’s work that she did well and his evidence makes is clear that the decision to 
terminate the applicant was properly considered and was made with the efficient operation of the respondent in mind.  Mr Kent 
confirmed that the applicant was given all due opportunity to improve her performance but because she had not improved 
adequately and as the survival of the respondent was of concern it was appropriate that the applicant be terminated. 

178 Mr Taboni stated that the applicant was communicating badly with staff and that after August 2005 the applicant was not open 
to discussion and he confirmed that the applicant referred to some clients as “smelly little juveniles” and he detailed the 
applicant’s difficulties with staff particularly with respect to her communication with them. 

179 Ms Byrne had concerns about the applicant’s performance since 2004 and the increasing staff turnover which caused problems 
and she confirmed that these issues were discussed at Board meetings and Ms Byrne also gave evidence that the applicant was 
defensive at Board meetings and did not take questions or feedback well.  Ms Byrne also stated that Ms Tobin acted in a 
professional manner. 

180 Whilst Ms Mears acknowledged the applicant’s skills she had concerns about the applicant’s interaction with staff and with 
staff being “sent to Coventry”.  Ms Mears believed that the high staff turnover related to the applicant’s management style and 
she confirmed that she had given feedback to Ms Tobin on this issue.  Ms Mears was concerned about the overuse of vehicles 
garaged by Mr Salmon and excessive mileage recorded during this period and the respondent argues that Ms Mears painted a 
picture of the applicant being a poor manager.  Ms Mears also gave evidence about having to performance manage Mr Cass 
out of the organisation because the applicant no longer wanted him as a staff member. 

181 Ms Johnson gave evidence about the applicant’s poor interaction with staff and about poor staff morale as a result of the 
applicant’s management style and Ms Johnson confirmed she had discussions with Ms Tobin about a range of concerns about 
the applicant and Ms Johnson confirmed that she was anxious to let the Board know what was happening when she gave 
feedback to the Board on 11 October 2005.  Ms Johnson described the working environment in the respondent’s office as being 
intimidating and she stated that the applicant had a bullying style and she picked on staff members one at a time.  Ms Johnson 
also stated that when she commenced employment with the respondent the average length of service for employment 
coordinators was about four years but under the applicant’s management their average length of service declined.  Ms Johnson 
believed that after the applicant was given coaching her behaviour became worse and the applicant became more controlling 
and Ms Johnson also gave evidence that the office environment became calmer after the applicant left the respondent. 
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182 Ms Mallon was the only witness to give a different version to the other witnesses about the applicant’s management style and 
the respondent argues that her evidence must be seen in the light of her relationship with the applicant which had been ongoing 
for some years prior to Ms Mallon commencing employment with the respondent.  The respondent argues that Ms Mallon’s 
evidence about her discussion with Ms Tobin after the applicant was terminated was exaggerated, inaccurate and contrary to 
the evidence given by Ms Tobin and Ms Mears and the respondent argues that an inference can be drawn that Ms Mallon was 
involved in an attempt to oust the respondent’s Board and that she was not frank about this when giving her evidence. 

183 The respondent argues that Ms Tobin is highly qualified and experienced in the field of Human Resources.  Ms Tobin gave 
evidence that she received many staff complaints about the applicant’s poor management style and performance but she 
persisted with training and mentoring the applicant to allow her to improve her skills.  Ms Tobin testified about the Board’s 
frustration with the applicant in 2005 about decisions not being followed up and about the applicant’s inappropriate behaviour 
at Board meetings and Ms Tobin confirmed that the Board was also worried about the respondent’s high staff turnover and the 
applicant’s style of management.  Ms Tobin hoped that the applicant would improve her performance in 2005 and that 
coaching would assist this.  All Board members except Mr Houweling agreed to the content of the letter written by Ms Tobin 
and given to the applicant on 23 August 2005 and Mr Houweling had only been on the Board for a short time and had attended 
few meetings.  This letter was generated because of Ms Tobin’s concern about the respondent’s viability and the applicant’s 
performance was critical to this particularly given the respondent’s small staff numbers.  Notwithstanding notice being given to 
the applicant on 23 August 2005 her performance did not improve but deteriorated and as at 11 October 2005 Ms Tobin had 
reached the conclusion that as the applicant’s performance had worsened and this was the general view of other Board 
members the Board unanimously decided to terminate the applicant.  Even though the applicant was initially told to work out 
her notice period at home after a flood of membership forms was received by the respondent and as the respondent’s AGM was 
imminent and the applicant had met Mr Salmon in the applicant’s office when she had no need to be dealing with him and he 
had brought in some membership forms Ms Tobin advised the applicant that she need not work out her notice and she was paid 
her entitlements as if she had worked during this period. 

184 In summary the respondent argues that the applicant did not demonstrate all of the skills required to undertake the role of a 
General Manager and the respondent argues that the Board and Ms Tobin gave the applicant a fair chance to perform and when 
the applicant did not do so they terminated her.  The respondent claims that the applicant experienced problems dealing with 
staff and the Board in a professional manner and this made the Board’s role more difficult and management failure in a small 
membership based organisation must be taken into account.  The applicant was aware of concerns about her performance and 
in particular staff turnover was a problem for the respondent and as the applicant was aware of this difficulty in the industry 
her behaviour towards the respondent’s staff is even less justifiable.  The Board gave the applicant assistance to improve her 
skills, the Board offered the applicant appropriate courses and counselling and the respondent claims that the applicant was 
insensitive and unwilling to change her inappropriate behaviour because she did not wish to do so. 

185 The respondent submits that the applicant was given a fair go in all of its dealings with the applicant during her employment 
and her termination and maintains that the applicant was terminated in accordance with her contract and it was appropriate for 
the applicant to be paid out her notice once Ms Tobin was aware that there was an attempt to sign up new members and to 
destabilise it.  The respondent also disputes that the Board cannot take into account hearsay evidence of what other people say 
in its deliberations. 

186 The respondent submits that the application should be dismissed and claims that the applicant is not entitled to any 
compensation as she was not unfairly terminated.  If the Commission does find that the applicant was unfairly terminated, the 
respondent submits that there is no evidence demonstrating that the applicant is entitled to any compensation for any loss other 
than salary. 

187 The respondent maintains that alleged misconduct on the part of the applicant that came out in the evidence was never claimed 
as a reason for the applicant’s termination and the respondent rejects the applicant’s claims that there was a conspiracy to 
undermine and get rid of her as these claims are not supported by the evidence. 
Findings and Conclusions 
Credibility 

188 I listened carefully to the evidence given by each witness and closely observed each witness.  I have concerns about some of 
the evidence given by the applicant.  I find that even though parts of her evidence was consistent with some of the 
documentary evidence tendered in these proceedings it is my view that at times the applicant was not convincing and was not 
being as candid as she could have been when giving evidence about the nature of her interactions with a number of staff 
members.  It is also the case that the weight of evidence with respect to this issue is against her when taking into account the 
direct evidence of Ms Johnson, Ms Mears and Mr Taboni.  I am also of the view that the applicant was not as forthcoming as 
she could have been when asked about her dealings with Mr Salmon and whether or not she was aware that a number of Board 
and membership nominations had been lodged after her termination and that a special general meeting had been called by 
members to overturn her dismissal and to possibly remove the Board members who had terminated her.  I also formed the view 
that the applicant was cursory in her dismissal of the proposition that the respondent had a high staff turnover.  Whilst I accept 
that there was no evidence confirming that staff turnover was 100 per cent in the year prior to the applicant’s termination and 
that the industry within which the respondent operates has a high staff turnover it is clear that a significant number of both long 
and short term staff members ceased employment with the respondent in the last 12 months of the applicant’s employment 
with the respondent.  I also reject the applicant’s evidence that she did not call some clients ‘smelly little juveniles’ because I 
found Mr Taboni to be a credible witness who in my view gave his evidence honestly and to the best of his recollection. 

189 I have similar concerns about parts of the evidence given by Ms Tobin.  Even though I find that Ms Tobin’s evidence was 
consistent with some of the documentary evidence tendered in the proceedings and with some of the evidence given by other 
witnesses particularly Mr Kent, Ms Byrne and Ms Johnson, it is my view that Ms Tobin was not convincing at times when 
recounting her version of events about her interactions with the applicant and about her dealings with Mr Houweling and 
Ms Mallon.  In my view Ms Tobin was not forthcoming as she could have been about reviewing Mr Houweling’s summary of 
the discussions which took place at the Board meeting held on 23 August 2005 with respect to the applicant and it is also my 
view Ms Tobin was not being as candid as she could have been when recounting her interactions with Ms Mallon during the 
meeting she had with her about Board nominations after the applicant was terminated and in reaching this view I take into 



87 W.A.I.G.                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1403 
 

account Ms Tobin’s email to Mr Howell, Ms Byrne and Mr Kent sent on 23 October 2005 which indicates that Ms Tobin was 
highly suspicious of Ms Mallon.  Despite Ms Tobin’s denials to the contrary it is my view that she may well have pressured 
Ms Mallon during this meeting such that Ms Mallon felt that she had no choice but to resign.  I also find that Ms Tobin was not 
as forthcoming as she could have been about what actually transpired during her visit to the applicant’s home to reclaim the 
respondent’s property after the applicant was terminated. 

190 I find that the evidence given by all of the other witnesses in these proceedings was given honestly and to the best of their 
recollection and I therefore accept the evidence they gave. 

191 As I have doubts about much of the evidence given by both the applicant and Ms Tobin, I rely on the evidence of the other 
witnesses who gave evidence in these proceedings and an analysis of the events and documentary evidence in order to reach 
conclusions relevant to the applicant’s behaviour and performance. 

192 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

193 An employee should be warned that his or her employment is in jeopardy and be given an adequate opportunity to improve 
their performance in the required areas prior to a termination being effected.  In Margio v Fremantle Arts Centre Press (1990) 
70 WAIG 2559 the Full Bench found that the Commission at first instance gave no or insufficient weight to a number of 
relevant issues including volume of work, staffing and to the inadequacy of warnings given to the appellant and the Full Bench 
held that insufficient warnings and no opportunity being given to an employee to improve his work if improvement was needed 
or justified amounted to an unfairness.  The decision in Margio v Fremantle Arts Centre Press (op cit) was re-affirmed by the 
Full Bench of this Commission in DVG Morley City Hyundai v Fabbri (2002) 82 WAIG 3195 where Sharkey P with whom 
Wood C agreed held at 3202: 

"Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is 
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy 
defects in her or his performance. 
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55).  There may well be 
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them). 
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to 
substantive unfairness.  In this case the failure, which the Commissioner found, amounted to both procedural and 
substantive unfairness.” 

194 Paragraphs 2 to 6 set out the background to this application and the nature of the respondent’s operations. 
195 It was not in dispute that the applicant commenced employment with the respondent on 7 May 2002 as its General Manager 

and in this role she reported to the Board and that the respondent is a small business and operates with less than 20 staff 
members.  I find that in the first two years of the applicant’s employment with the respondent no concerns were raised with her 
about the way in which she undertook her role and there was no evidence that during this period the respondent had any 
concerns about the applicant’s interactions with staff and the way in which she treated staff. 

196 I accept that as part of the applicant’s annual performance review in 2004 the applicant was told by Ms Tobin that she had to 
concentrate on reducing staff turnover and be aware of her management style and the applicant was also asked to use a variety 
of styles when dealing with staff because these issues had been raised with Ms Tobin by some of the respondent’s long 
standing employees.  I find that to assist the applicant to make the required improvements the respondent paid for the applicant 
to attend coaching sessions to improve her leadership and communication skills and to help her to improve her relationships 
with staff. 

197 I find that from October 2004 onwards the applicant’s relationship with the Board and Ms Tobin in particular deteriorated and 
I accept that the applicant had difficulties interacting positively with Board members.  I find that some Board members were 
not happy about becoming involved in day to day issues to assist the applicant as these were duties normally undertaken by the 
General Manager and I accept that on occasions Board members had concerns about the applicant’s manner and conduct 
during Board meetings and during subcommittee deliberations involving Board members.  It is my opinion however that these 
concerns were minor and did not impact in a significant way on the applicant’s capacity to undertake her role and manage the 
respondent’s operations in an effective manner and as a number of witnesses including Board members Mr Kent and Ms Byrne 
did not dispute that the applicant was competent when undertaking her role and in general the respondent achieved the 
outcomes expected of it up to the time the applicant was terminated.  It was also not in dispute that as late as August 2005, 
which was one month before the applicant was terminated, Board members including Ms Tobin believed that concerns with the 
applicant’s conduct and her interaction with staff were serious but not insurmountable. 

198 Even though I accept that the applicant made efforts to improve her relationships with staff members after October 2004 and in 
the way in which she managed staff I accept that some of the respondent’s senior staff members remained very concerned 
about the applicant’s poor interaction with staff and the resultant low staff morale and high staff turnover and that as a result 
they complained to Ms Tobin about the applicant.  Specifically, I find that Ms Tobin was approached by Ms Johnson and 
Ms Lippiatt of their own volition in mid 2005 and told Ms Tobin about a deterioration in the morale of staff, they complained 
about the applicant’s poor management style and the way in which the applicant was treating them and other staff members 
and they also expressed concerns about the respondent’s high staff turnover, in particular senior staff, and the impact of this on 
the respondent’s ongoing viability and its capacity to service the needs of its clients. 
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199 I find that after these concerns were raised with Ms Tobin she told the applicant that she was unfriendly towards staff, that staff 
turnover was unacceptably high and the applicant was told to improve her management style and to continue to address these 
issues through her coaching sessions during a meeting held on 22 July 2005 to review the applicant’s performance.  I also 
accept that at this point in time the applicant was advised that the Board’s concerns about her performance were serious 
especially the way in which she managed and interacted with staff. 

200 I find that after July 2005 Ms Tobin regularly contacted Ms Mears to obtain feedback about the applicant and her interactions 
with staff and I also find that the applicant was aware that Ms Tobin was contacting Ms Mears behind her back which upset the 
applicant as she believed that these approaches were undermining her relationship with staff which in my view led to a further 
break down in the relationship between Ms Tobin and the applicant and I conclude that both the applicant and Ms Tobin must 
take some responsibility for this occurring.  I find that even though the applicant made efforts to improve her relationship with 
staff and used what she learnt during her coaching sessions to improve her rapport with staff after July 2005 staff continued to 
resign and general dissatisfaction amongst staff and low staff morale remained in place because of the applicant’s management 
style.  I find that given the seriousness of these ongoing concerns that Ms Johnson, Ms Mears and Ms Lippiatt had discussions 
with Ms Tobin about these issues and Ms Tobin then canvassed the views of a number of other staff members.  I accept that as 
a result of these discussions Ms Tobin was so concerned about problems within the respondent’s office that she discussed her 
concerns with other Board members. 

201 I find on the evidence that in the last 12 months of the applicant’s employment with the respondent some staff members left 
because of their inability to interact positively with the applicant and because of the way in which the applicant treated them 
and I have no reason to doubt the evidence of Ms Mears that the applicant froze out employees and had limited conversation 
with them once she determined that they should no longer remain employed by the respondent or if an employee had indicated 
his or her intention to cease employment with the respondent.  I accept that the staff turnover in the last 12 months of the 
applicant’s employment with the respondent was unacceptably high notwithstanding the industry within which the respondent 
operated and I find that this turnover had a negative impact on the respondent’s operations and staff morale in particular.  I also 
accept the evidence of Ms Tobin, Mr Kent and Ms Byrne that Board members believed the respondent’s staff turnover, 
particularly the loss of senior staff was affecting the viability of the respondent’s business and was due in the main to the way 
in which the applicant treated staff (see Exhibit A2). 

202 As the applicant had been on notice for some months that Board members were unhappy with her performance with respect to 
her interaction with staff and the deleterious impact this was having on the respondent’s operations and the respondent’s staff 
turnover Ms Tobin drafted a letter to the applicant on 21 August 2005 detailing her concerns and this letter was reviewed by 
Board members and endorsed by the Board prior to being given to the applicant on 23 August 2005.  This letter specifically 
highlights the poor manner in which the applicant was treating staff, the fact that it appeared that little progress was being 
made by the applicant to improve her relationship with staff and the unacceptably high level of staff turnover and general staff 
dissatisfaction and the letter also refers to the applicant’s inflexibility, not being open, not accepting suggestions, being 
unfriendly and cold and her poor relationship with Ms Tobin and I accept that the aim of the letter was to put the applicant on 
notice that she had one month to improve her performance in the areas identified and the applicant was advised in this letter 
that her ongoing employment will then be reviewed. 

203 I find that after the end of August 2005 Ms Tobin received further feedback from staff members that the applicant’s behaviour 
towards a number of staff had deteriorated further and they believed that the applicant’s attempts at being more friendly 
towards staff members was not genuine and it was not in dispute that Ms Johnson requested the opportunity to address Board 
members in camera at a Board meeting held on 11 October 2005 to discuss her concerns about the applicant as well as the 
concerns of other staff members.  I find that after considering Ms Johnson’s comments Board members decided at this Board 
meeting that as the applicant had not improved in the areas identified in the letter dated 23 August 2005 it decided to terminate 
the applicant on 13 October 2005 by giving her one month’s notice in accordance with her contract of employment. 

204 I accept that the respondent had sufficient reason to terminate the applicant.  I find that there was a substantial amount of 
evidence demonstrating that the applicant had difficulties interacting with staff over a significant period of time and there 
appeared to be little if any improvements in the relationship between the applicant and staff after the applicant’s last 
performance appraisal in July 2005 even though I accept that the applicant made efforts to address these shortcomings and she 
attended coaching sessions.  I find that even though the respondent’s staff turnover between August 2004 and August 2005 was 
not 100 per cent as claimed by Ms Tobin the turnover was nonetheless very high and I accept that this caused significant 
difficulties for the respondent and had a deleterious impact on staff morale.  Whilst the applicant may not have been the main 
reason for staff leaving in all instances I accept on the evidence that the applicant’s poor management style and the way in 
which she interacted with staff contributed to a number of staff leaving.  I have no reason to doubt the evidence given by 
Ms Johnson, Ms Mears and Mr Taboni in this regard and the hearsay evidence of Ms Tobin about complaints made to her by 
other staff members about the applicant as the evidence on this issue was not tested nor was evidence given to the contrary 
apart from the applicant’s evidence and the evidence of Ms Mallon who I accept was a long standing acquaintance of the 
applicant. 

205 I reject the applicant’s complaint that concerned staff members should not have complained to Ms Tobin or the Board about 
the applicant and instead used the respondent’s grievance procedures or they should have raised their complaints about the 
applicant with her during staff meetings.  As the complaints by staff members were serious and as they involved the General 
Manager it is my view that it was appropriate for staff to complain directly to the Board via Ms Tobin about the applicant and I 
am not surprised that staff did not raise concerns about the applicant in staff meetings as I accept that the applicant had a 
history of not responding well to criticism. 

206 There was no dispute that when the applicant was terminated on 13 October 2005 she was required to work out her one month 
notice period at home and there was also no dispute that this requirement was rescinded on 24 October 2005 when Ms Mears, 
Mr Taboni and Ms Tobin attended the applicant’s home and Ms Tobin advised her that she was no longer required to work out 
her notice and she was asked to return the respondent’s equipment because Ms Tobin became concerned about the possibility 
that the applicant was involved in a campaign to flood the respondent with new members in an apparent attempt to overturn the 
applicant’s termination and possibly oust the existing Board membership.  It was also not in dispute that when the applicant 
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was no longer required to work out her notice she was paid out her outstanding wages and entitlements up to the end of her 
notice period. 

207 It is my view that the applicant was denied procedural fairness and natural justice given the manner of her termination and I 
also have concerns about the way in which the respondent effected the applicant’s termination. 

208 I find that the applicant was not given a reasonable opportunity to demonstrate that she was making the required performance 
improvements after 23 August 2005 as no specific process was put in place for this to occur and in my view the applicant was 
denied natural justice when she was not given a reasonable opportunity to contest her termination.  I accept the applicant’s 
complaint that she was unclear as to what was to happen with respect to a review of her performance after receiving the letter 
from Ms Tobin dated 23 August 2005 and I also find that because of a lack of communication or review of the applicant by 
Board members in the month after 23 August 2005 that the applicant was not given a sufficient or fair opportunity to 
demonstrate the required performance improvements.  I accept the applicant’s complaint that her poor relationship with 
Ms Tobin contributed to the respondent’s decision to terminate her and in my view Ms Tobin must share some of the blame for 
this situation and it is my view that Ms Tobin should have been more direct and open with the applicant, particularly in the last 
few months of her employment with the respondent, and I am of the view that she should have had direct discussions with the 
applicant about the specifics of staff complaints and how she could demonstrate improvements in her relationships with staff 
particularly after 23 August 2005 as she was the main contact person between the Board and the applicant. 

209 I reject the respondent’s claim that the letter given to the applicant on or about 23 August 2005 gave a clear indication that 
unless improvements were made in the areas specified in the letter in the period identified then she would be terminated.  
Despite Ms Tobin claiming that the letter constituted a first warning this was not specified in the letter, the letter does not 
indicate how the applicant is to be assisted in the month she was given to improve in the areas identified in the letter nor was a 
process detailed in the letter as to how the foreshadowed review of her performance was going to take place one month after 
the letter was dated.  It is clear that there was confusion about how the applicant’s performance was going to be monitored as 
Ms Byrne understood that Mr Kent was to assist the applicant and Ms Tobin understood that the Board would review the 
applicant on an ongoing basis yet this did not occur despite Ms Tobin contacting the applicant on an informal basis after 
23 August 2005.  Another issue which in my view tainted the way in which the Board handled its concerns about the 
applicant’s performance and therefore any prospect of a positive outcome for the applicant was the inability of the applicant 
and Ms Tobin to communicate with one another at this point in time and I find that this was further exacerbated when some of 
the statements she made in the letter dated 23 August 2005 were incorrect and misleading, for example her claim that there had 
been a 100 per cent staff turnover in the previous 12 months.  There was also no dispute that when Ms Tobin gave the 
applicant her termination letter on 13 October 2005 there was no discussion about the reasons for the applicant’s termination 
nor was the applicant given the opportunity to contest her termination. 

210 To the extent that the applicant was denied procedural fairness and natural justice during her termination I therefore find that 
the applicant was unfairly terminated (see Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous WA Branch (op cit). 

211 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that 
an order for re-instatement or re-employment would be impracticable and in any event the applicant is not seeking re-
instatement. 
Compensation 

212 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence 
and even though the applicant was unable to find alternative employment for a period of six months, I am satisfied the 
applicant took reasonable steps to mitigate her loss. 

213 I find that even if the applicant was afforded procedural fairness and natural justice and given a proper opportunity to 
demonstrate the required performance improvements she would not have attained the required performance levels had her 
employment with the respondent continued for an extended period.  When taking into account all of the circumstances of this 
case it is my view that the applicant would not have continued her employment with the respondent any longer than another 
four weeks after being told of her termination in October 2005 as it is my view that this period would have been a sufficient 
timeframe for the applicant to be formally put on notice and warned that if she failed to improve her performance in the 
required areas within this timeframe then she would be terminated on notice.  In my view this period is sufficient because the 
applicant had been on notice for some months that the respondent’s high staff turnover was unacceptable and that her 
relationships with staff was poor and the applicant had been given assistance to improve in these areas through coaching 
sessions and the applicant was also squarely put on notice on 23 August 2005 that improvements had to be made in specific 
areas and in her relationship with Ms Tobin.  I therefore conclude that a period of a further four weeks would have been a 
sufficient timeframe for the applicant to be formally warned that a failure to improve in the required areas within this 
timeframe would result in her termination on the basis that even if she was given this additional time her performance would 
not have improved to the required level. 

214 In the circumstances I find that the applicant is entitled to be paid four weeks’ remuneration over and above the one month 
notice period already given and paid to her, as compensation for her unfair dismissal. 

215 A minute of proposed order will now issue. 

 
 



1406                                                 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                            87 W.A.I.G. 
 

2007 WAIRC 00566 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARON WHITTLE 
APPLICANT 

-v- 
EM-TECH (INCORPORATED) TRADING AS WORKABILITY EMPLOYMENT STRATEGIES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 27 JUNE 2007 
FILE NO/S U 157 OF 2005 
CITATION NO. 2007 WAIRC 00566 
 

Result Upheld and Order Issued 
 

Order 
HAVING HEARD Mr O Moon as agent on behalf of the applicant and Mr D MacLean of counsel and later Mr M Cuomo of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby: 

1 DECLARES THAT the dismissal of Sharon Whittle by the respondent was unfair and that reinstatement is 
impracticable. 

2 ORDERS THAT the respondent pay Sharon Whittle compensation in the sum of four weeks’ remuneration 
within 14 days of the date of this order. 

3. ORDERS THAT liberty to apply is granted to the parties in relation to the amount to be paid to the applicant in 
accordance with Order 2. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2007 WAIRC 00551 
DISPUTE REGARDING DISCIPLINARY SANCTIONS IMPOSED ON TWO UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES INDEPENDENT EDUCATION UNION OF WESTERN AUSTRALIA,UNION OF EMPLOYEES 

APPLICANT 
-v- 
GOOD SHEPHERD CATHOLIC SCHOOL 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD 23 NOVEMBER 2006, 24 NOVEMBER 2006, 19 MARCH 2007, 20 MARCH 2007, 1 MAY 2007 
DELIVERED MONDAY, 25 JUNE 2007 
FILE NO. CR 201 OF 2005 
CITATION NO. 2007 WAIRC 00551 
 

Catchwords Employee discipline – Disciplinary action – Application for order that disciplinary action against two 
teachers be declared void – Actions did not constitute conduct that warranted warning – Lack of 
procedural fairness - Application upheld – Order issued that warning letters be declared void - 
Industrial Relations Act 1979 s 44,  

Result Upheld and Order issued 
Representation  
Applicant Mr D Howlett (of counsel) 
Respondent Ms K Wroughton (of counsel) 
 

Reasons for Decision 
1 On 14 December 2005 the Independent Education Union of Western Australia, Union of Employees (“the applicant”) (“the 

union”) lodged an application in the Commission pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) over a 
dispute between the union and two of its members, Ms Carolyn Williams and Ms Francine Atkinson and the Good Shepherd 
Catholic School (“the respondent”) (“the school”).  As conciliation proceedings did not resolve the dispute the matter was 
referred for hearing and determination pursuant to s44(9) of the Act. 
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2 The schedule of the memorandum of matters referred for hearing and determination is as follows: 
“The Applicant maintains that the Respondent’s disciplinary action in respect of Francine Atkinson and Carolyn Williams 
was harsh, unfair and oppressive in each case and the Applicant seeks the following orders: 
1. That the disciplinary action contained in and/or communicated in the letter to Carolyn Williams by the respondent 

dated 18 September 2005 be declared void. 
2. That the disciplinary action contained in and/or communicated in the letter to Francine Atkinson by the respondent 

dated 16 September 2005 be declared void. 
The Respondent opposes the making of the above orders and claims that the disciplinary action taken in respect of 
Ms Williams and Ms Atkinson was reasonable and appropriate in the circumstances. 
Background 
1. The Applicant maintains that the disciplinary action taken against Ms Atkinson was harsh, oppressive and unfair in 

that: 
a) There was nothing unreasonable or unprofessional warranting disciplinary action in relation to Ms Atkinson’s 

dealings with the assistant principal or any of her other conduct in the staff room at lunchtime on 7 September 
2005. 

b) The assistant principal’s conduct and manner at that time caused confusion and included the making of 
unreasonable and unlawful demands that teaching staff perform supervision duties outside of their rostered 
time for such duties and during their authorised meal break. 

c) There was no basis for Mr Barrett to conclude that at the time when Ms Atkinson was assigned to perform 
supervision duty after 1.00pm on 7 September 2005 that Ms Atkinson was not in fact performing (sic) that 
duty. 

d) If the allegation of Ms Atkinson’s failure to attend carpark duty punctually on Monday 12 September 2005 is 
relied on in support of disciplinary action contained in the letter dated 16 September 2005, then this 
disciplinary action is unreasonable because corresponding disciplinary action has not been imposed upon 
other staff who have also failed to attend carpark duty punctually from time to time. 

2. In respect of disciplinary action imposed upon Carolyn Williams the Applicant maintains that that action was harsh, 
oppressive and unfair in that: 
a) The Respondent agreed to meet with Ms Williams to discuss the allegations against her and then unilaterally 

cancelled that meeting and then made a final decision about the disciplinary action to be imposed. 
b) There is no basis to find that Ms Williams failed to comply with a lawful instruction in that: 

i) If the assistant principal for administration gave an instruction prior to 1.00pm on 7 September 2005 
requiring Ms Williams to perform some duties immediately this instruction was neither lawful nor 
reasonable because Ms Williams was not rostered to perform any supervision duties prior to 1.00 pm 
that day and she was entitled to have an uninterrupted meal break between 12.40pm and 1.00pm that 
afternoon. 

ii) The assistant principal for administration was aggressive, confused and confusing in her communication 
to Ms Williams and there was nothing about Ms Williams’ response to that which was in any way 
unreasonable or unprofessional. 

c) Ms Williams claims that she fully complied with the supervisory requirements which applied to her that day, 
having regard to the particular circumstances arising from construction works making a particular section of 
the school premises (a section that Ms Williams would otherwise be supervising children in) being 
unavailable.” 

3 At the commencement of the proceedings the applicant sought leave to amend the respondent’s name.  Given the respondent’s 
consent to this course of action and the Commission’s powers under s27(1) of the Act, and having formed the view that it was 
appropriate in the circumstances to grant the amendment, I will issue an order that Good Shepherd Catholic School be deleted 
as the named respondent to this application and be substituted with the Roman Catholic Archbishop of Perth. 

4 This dispute arose after the school’s Principal Mr Martin Barrett gave letters to Ms Williams and Ms Atkinson indicating that 
they had been issued with first and final warnings.  These letters are as follows (formal parts omitted): 
Letter to Ms Williams dated 18 September 2005: 

“I acknowledge receipt of your undated letter received on Friday 16 September 2005. 
Your undated letter states, “I have not been given the opportunity to explain and provide what occurred, from my point of 
view.”  This is untrue. 
Your email of 14 September 2005 state (sic) you were providing a written response rather than attending a meeting as 
requested.  In your undated letter, you acknowledge receiving my emails of Wednesday 14 September 2005 and Friday 
9 September 2005, which stated: 
“Carolyn 
I wish to meet with you upon my return after play to discuss Wednesday’s incident in the staffroom relating to Jonnine’s 
lawful instruction regarding wet weather practice and your failure to attend your allocated duty on that day punctually. 
As I understand the incident, they (sic) are serious and if found proven may result in serious discipline reaction. 
It is therefore very important that I have a full and detailed understanding of what occurred prior to implementing such 
action. 
Should you wish a support person to attend please let Amy know prior to my return at playtime so I can organize their 
relief.” 
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My email contains no allegations, purely a statement of my understanding and a desire to come to a full and detailed 
understanding of the incident as the matters are serious, therefore I cannot understand the assertions contained in your 
undated letter. 
Failure to Comply with a Lawful Instruction 
The Assistant Principal for Administration gave a lawful instruction, which was within her authority, for the welfare of 
the children in accordance with her duty of care.  The witnesses have confirmed the instructions were clear and 
professionally communicated and do not support the assertions contained within your undated letter. 
All the reports indicate you made an informed choice to disobey the instruction and appear to have tried to incite others to 
do the same. 
If you had followed, the instruction and long standing practice of the school the issue of the meal break would not have 
arisen.  I note that you did not raise the issue of your lunch break with me when I returned to school attending the 
staffroom some five minutes after the incident. 
Failure to Punctually Attend and Remain within your Assigned Duty Area 
The witnesses’ accounts and my own observations dispute your assertion that you left the staffroom at “least 5 minutes 
earlier at 12.55pm..”.  I left the staffroom at 12.55pm while you were still sitting in the staffroom. 
In your undated letter, you admit to leaving your assigned Duty Area, which is in violation of my notices on the School 
Website dated 1 August 2005 and 17 August 2005, and my previous directives.  I observed you arrive at your assigned 
duty area after 1.10pm, which is 10 minutes after the start of the duty. 
Failure to Meet With Your Employers Delegate 
In regards to you (sic) decision not to meet with me as requested, I repeat my statements contained in my email of Friday 
16 September 2005 
“In future, you will be required to meet with me, as your employer’s delegate, when instructed or face disciplinary.  I 
have previously provided you with the opportunity to have a support person of your choice present at the meeting.” 
The decision of who this support person is remains yours but not the choice to attend. 
Conclusion 
I consider that you did in fact fail to: 

1 Comply with a lawful instruction from the Assistant Principal on Wednesday 7 September 2005. 
2 Attend punctually and remain in your assigned Duty Area on Wednesday 7 September 2005. 

both failures are considered Serious Misconduct under the Western Australian Catholic School Enterprise Bargaining 
Agreement 2005. 
Any further, such violations of instructions or duty obligations will result in your employment being terminated 
summarily in accordance with Clause 38.1a (sic) of the Western Australian Catholic School Enterprise Bargaining 
Agreement (sic).” 

(Exhibit A2, attachment CW7) 
Letter to Ms Atkinson dated 16 September 2005: 

“I have completed a full investigation of the incidents that occurred at lunchtime on Wednesday 7 September 2005, 
between yourself and Jonnine Lamborne, Assistant Principal Administration, and subsequently your apparent failure to 
attend your Duty Area punctually. 
Failure to Comply With a Lawful Instruction 
It is evident that you complied with the lawful instruction, by arranging the supervision as directed. 
Manner in which you interacted with Jonnine, APA, and Members of the Non-Teaching Staff in the Staffroom 
It is evident from reports received and our discussion that you did interact with Jonnine in “a belligerent” manner, to 
quote you and in an “unprofessional” manner according to the witnesses. 
The witnesses do not support your assertion that Jonnine’s manner was inappropriate.  However, if you wish me to 
investigate this further please provide independent witnesses to support your allegation. 
The members of the non-teaching staff report that the comments about exchanging salaries, which caused you offence, 
were in response to your aggressive and demeaning comments about their duties, thus they responded “in kind”. 
Your manner in both incidents was inappropriate and as with your “butting into” someone else’s conversation – as you 
phased (sic) it.  As I have already counselled you strongly that further incidents of this nature will not be tolerated. 
Failure to Attend Duty Punctually 
You assert that you were on duty punctually, but were in the area outside of Year 2B at the time I observed your vacant 
Duty Area. 
A number of reports draw your assertion into question, but I am prepared to accept it. 
You have stated that, you were in and/or outside the Year 2B classroom at the time in question and therefore were away 
from your assigned duty area in violation of the standing instruction relating to attending your assigned duty area. 
Failure to Attend Car Park Duty Punctually on Monday 12 September 2005 
You did not attend this duty until approximately 3.10pm (Ten minutes late.).  Had I not been there the children would 
have been crossing the drive-through unsupervised and in great danger. 
Further, such violations of instructions relating to duty will be taken as serious misconduct and will result in your 
employment being terminated summarily in accordance with Clause 38.1a (sic) of the Western Australian Catholic 
School Enterprise Bargaining Agreement 2005 (sic).” 

(Exhibit A3, attachment FA4) 
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Applicant’s evidence 
5 Ms Theresa Howe is the Secretary of the union and she has held this position for seven years.  Ms Howe confirmed that 

Ms Williams and Ms Atkinson are long standing members of the union and Ms Howe stated that she has known Ms Williams 
for almost 20 years and she stated that Ms Williams has always acted in a measured and considered manner and she had never 
heard her raise her voice or make angry or inappropriate comments. 

6 Ms Howe stated that in her many dealings with disciplinary issues affecting the applicant’s members she has never 
encountered a situation where one instance of alleged late attendance to duty or where the questioning of directions or 
instructions given by an employer or verbal intervention on behalf of a colleague has been viewed as serious misconduct and 
Ms Howe stated that she is concerned employers in the Catholic school system may now treat lateness to duty or the 
challenging of instructions or supporting a colleague as serious misconduct.  Ms Howe stated that she was concerned that 
Ms Atkinson and Ms Williams may not have been given sufficient time to have a reasonable break to eat their lunch on 
7 September 2005 which is permitted under the Western Australian Catholic Schools (Enterprise Bargaining) Agreement No 1 
of 2004 (“the Agreement”) and Ms Howe stated that it was the union’s view that lunch time is a teacher’s own time and that 
teachers are entitled to do anything they want during their lunch break including leaving a school.  Ms Howe stated that the 
union is supporting Ms Atkinson and Ms Williams because it considers that their alleged conduct even if proven, is not the 
type of behaviour that should be characterised as serious misconduct.  Ms Howe stated that if this conduct can be regarded as 
serious misconduct this will lead to significant problems for the applicant and its members and an increase in industrial 
disputes. 

7 Ms Howe claimed that a number of the applicant’s members had left the school because of the school’s principal, Mr Barrett. 
8 Under cross-examination Ms Howe stated that a teacher’s consistent lateness to duty would not necessarily constitute serious 

misconduct and she stated that it would depend on the circumstances and that it was open to an employer to raise this issue 
with an employee.  Ms Howe stated that even though Clause 30. – Playground Duty of the Agreement allowed a teacher to 
have a “fair and reasonable midday meal break” it was also the custom and practice for employees within the Catholic school 
system to have a lunch break and Ms Howe stated that she was of the view that Principals of Catholic schools do not have 
unlimited control over what teachers can do during their lunch breaks.  Ms Howe stated that she was aware the Catholic 
Education Office (“CEO”) had a view that if a teacher intends to leave a school during recess or lunch time they are required to 
obtain permission. 

9 Ms Williams has been teaching in both public and private schools since 1976 and her current position is as an Exemplary 
Teacher at the school.  Ms Williams has also been a Senior Teacher 2 for the past eight years.  Ms Williams has been 
employed at the school since 1987 and is currently on unpaid leave from the school.  Ms Williams has been a member of the 
union for 23 years and she has been a member of the applicant’s executive committee for 14 years. 

10 Ms Williams stated that she is very committed to the teaching profession and performs her duties to the best of her ability.  
Ms Williams stated that until September 2005 she had not been the subject of any disciplinary action and she has never been 
warned or counselled about being late for attending duty.  Ms Williams stated that apart from Mr Barrett, she has never had 
any problems with any of the Principals with whom she has worked and as far as she was aware they did not have any 
problems with her. 

11 Ms Williams commented on an incident which took place on Wednesday 7 September 2005 in the school’s staffroom during 
her lunch break which resulted in her receiving a formal warning from Mr Barrett (“the Incident”).  At the time of the Incident 
Ms Williams was teaching year 6 students.  Ms Williams stated that on this date she was rostered to supervise students in the 
junior area during the second half of lunch which was to begin at 1.00pm and Ms Williams stated that it was her understanding 
that she was to attend her normal play ground duty at 1.00pm.  Ms Williams stated that just after the lunch bell went the 
school’s Assistant Principal Ms Jonnine Lamborne made an announcement on the public address (“PA”) system and 
Ms Williams stated that she did not hear the message clearly but Ms Williams believed that teachers were told by 
Ms Lamborne that junior classes (years 1 to 3) had to stay in their classrooms to eat their lunch because of rain.  Ms Williams 
stated that she recalled thinking that the message was vague and that she did not fully understand it and Ms Williams stated 
that Ms Lamborne stated words to the effect “you know what I mean” as she was trying to explain herself.  Ms Williams stated 
that she was eating a hot lunch in the staffroom at approximately 12.50pm when another message came over the PA system 
from Ms Lamborne.  Ms Williams stated that she did not hear the message clearly due to noise in the staffroom but she 
recalled the message referred to a wet weather practice and Ms Williams stated that she did not understand that she was being 
required by Ms Lamborne to stop eating her lunch and go somewhere else.  Ms Williams stated that at that point in time she 
was unaware that the school had a wet weather policy and she stated that for 18 years it had been a long standing wet weather 
practice at the school for teachers on duty to move around their duty area and tell students to come in out of the rain and to 
relocate to the verandahs. 

12 Ms Williams stated that shortly after Ms Lamborne’s second announcement she came into the staffroom and ordered her to 
leave the staffroom immediately and Ms Williams stated that Ms Lamborne singled her out and did not tell any other teachers 
in the staffroom to leave.  Ms Williams stated that she challenged Ms Lamborne about her instruction and told her that she was 
eating her lunch as she believed she was entitled to have a lunch break because she was rostered for duty in the second half of 
lunch.  Ms Williams stated that she did not recall all of her conversation with Ms Lamborne but she stated that she resisted her 
orders and asked her to explain what was happening.  Ms Williams stated that Ms Lamborne became very agitated and refused 
to explain herself or inform her that she no longer needed to undertake the second half of lunch duty.  Ms Williams recalled 
that Ms Atkinson then said to Ms Lamborne “surely she can finish her lunch”.  Ms Williams stated that by this stage 
Ms Lamborne was shouting and she recalled Ms Atkinson asking Ms Lamborne about the wet weather policy.  Ms Williams 
stated that Ms Lamborne refused to answer her and shrugged her shoulders and raised her arms in the air as she left the 
staffroom.  Ms Williams stated that Ms Atkinson was also rostered to do playground duty that day but Ms Lamborne did not 
ask her to leave the staffroom.  Ms Williams said that when Ms Lamborne was in the staff room she was vague and agitated 
and she did not give her a chance to query or discuss the reason for her instruction.  Ms Williams stated that Mr Barrett briefly 
visited the staffroom for a few minutes after Ms Lamborne left. 
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13 Ms Williams stated that she left the staffroom at approximately 12.57pm with Ms Nuccia De Luca and Ms Williams 
understood that Ms De Luca advised Mr Barrett that she was not late attending duty.  Ms Williams stated that even though she 
had a walkie-talkie with her neither Mr Barrett nor Ms Lamborne contacted her when she was undertaking her duty. 

14 Ms Williams stated that it was not raining at the time of the Incident in the staffroom and it did not rain during the second half 
of lunch when she supervised students before classes recommenced.  Ms Williams stated that when she walked outside the 
staffroom she noticed students from several classes playing outside on the oval and she stated that she went to the junior area 
where she was meant to supervise students but no students were there.  Ms Williams then stated that at the time junior area 
duty teachers and canteen duty teachers were required to help each other supervise the remaining play area due to ongoing 
building work.  Ms Williams stated that Ms Atkinson was on duty in the canteen area and also had no students to supervise and 
they both agreed that in the absence of any students Ms Atkinson would attempt to locate where students were and 
Ms Williams checked on the students from Ms Atkinson’s and Ms Williams’ classes who were on the oval and courts area.  
Ms Williams stated that she noticed Ms Melissa Croswell was on the oval supervising students from several classes on her own 
and she also noticed that there was no one on duty at the courts which are adjacent to the oval. 

15 Ms Williams stated that she spoke to Ms Croswell and told her that she would help her supervise her students as there were no 
students to look after in the junior area and she then went to the courts area for a while.  After about ten minutes Ms Williams 
returned to the junior area and as only a few students were there with Ms Atkinson they agreed it would be sensible for 
Ms Williams to return to the courts area to assist Ms Croswell which she did and Ms Williams stated the usual practice was to 
have one teacher on duty on the oval and another at the courts.  Ms Williams stated that she later found out that Ms Linda 
Doyle was scheduled to be on duty on the oval but she did not turn up and Ms Williams stated that she understood that no 
warning or disciplinary action was taken against Ms Doyle for not undertaking her duty that day.  Ms Williams stated that she 
also found out that Ms Croswell was supervising on the oval and not in the courts area that she had been assigned to supervise 
that day and Ms Williams understood that Ms Croswell did not receive a formal warning for being out of her duty area. 

16 Ms Williams stated that Ms Lamborne made a further announcement over the PA system just before 1.15pm to the effect that 
as it had stopped raining all students could go outside and play and Ms Williams remembered thinking at the time that most 
students were already outside. 

17 Ms Williams stated that nothing was done or said to her about the Incident that day or the following day and Ms Williams 
stated that she was absent from the school on sick leave on Friday 9 September 2005.  When Ms Williams returned to the 
school on 12 September 2005 she received an email from Mr Barrett that he had sent to her on 9 September 2005 informing 
her that he had wanted to meet her that day to discuss the Incident and this email also referred to an allegation that 
Ms Williams had failed to attend to her duty punctually on 7 September 2005.  This email is as follows (formal parts omitted): 

“I wish to meet with you upon my return after play to discuss Wednesday’s incident in the staffroom relating to Jonnine’s 
lawful instruction regarding wet weather practice and your failure to attend your allocated duty on that day punctually. 
As I understand the incident, they (sic) are serious and if found proven may result in serious discipline reaction. 
It is therefore very important that I have a full and detailed understanding of what occurred prior to implementing such 
action. 
Should you wish a support person to attend please let Amy know prior to my return at playtime so I can organize their 
relief.” 

(Exhibit A2 attachment CW3) 
18 Ms Williams received another email from Mr Barrett on Wednesday 14 September 2005 stating that he wanted to finish his 

investigation into the Incident and Ms Williams replied that same day that she was seeking advice about his email and would 
provide him with a written response in a day or so.  Ms Williams then prepared a written response which she left at the school 
office on 15 September 2005.  The letter is as follows (formal parts omitted): 

“Re: Lunchtime incident, Wednesday 7th of September 
I refer to your email, forwarded by Amy Chinotto, the school’s receptionist. 
In your email you accuse me of failure to attend my allocated duty and you threaten me with serious disciplinary action 
yet I have not been given the opportunity to explain and provide what occurred, from my point of view.  I feel your tone 
and the threat of serious disciplinary action is extremely unfair and unnecessarily intimidating. 
At lunchtime on Wednesday, I was rostered to do the second lunch duty which begins at 1.00pm.  I was eating my lunch 
in the staff room at 12.50pm prior to going on duty, when a confusing message came over the PA system saying 
something about all teachers need to follow the wet weather policy. 
I would like to make the following points; 

• it was a normal rainy day and no emergency had taken place, 
• as far as I was aware, I was still required to do duty at 1.00pm, and had not been advised to the contrary, 
• Jonnine gave me an unreasonable instruction to leave the staff room immediately, yelling this from the door, 

without giving me a chance to discuss how I was supposed to do this and have a fair and reasonable lunch break 
and fulfil my assigned duty at 1.00pm, 

• I left the staff room and attended my allocated duty at least 5 minutes earlier at 12.55pm even with the 
considerable confusion that staff were experiencing, 

• it was not raining and did not rain for the remainder of lunch, when I went outside at 12.55pm.  Several classes 
were outside playing on the oval side and they kept playing there until the 1.15pm bell rang as usual, and, 

• as all junior classes were inside and I normally supervise that area, I proceeded to the tennis court area and 
stayed on duty there until the end of the second lunch duty, to help Melissa who was on her own at the oval. 

I have since endeavoured to locate a copy of the Good Shepherd Catholic School Wet Weather Policy, to which you refer, 
however I have been unable to do so. 
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I always take my responsibilities of duty very seriously and feel offended and aggrieved that these serious accusations and 
threats have already been made without having had any chance to respond. 
I trust this response satisfies your requirements, however should you require a meeting, I would request that you provide 
me with sufficient notice to arrange a representative from the IEU to be present.” 

(Exhibit A2 attachment CW5) 
19 Mr Barrett responded to the email Ms Williams’ sent on 14 September 2005 requesting time to respond on Friday 

16 September 2005 at 7.12am as follows (formal parts omitted): 
“I have asked you to meet with me, as your employer’s delegate, to enable me to investigate two serious incidents of last 
week.  In your email of 14 September 2005 at 12.17pm you indicated you would not do so and would respond in writing 
within “a day or so”. 
Whilst I could require your attendance at the meeting, on this occasion I will accepted (sic) a written response to the 
issues. 
You have indicated in your letter of Wednesday that I would get this response within a day or so and I accept this timeline 
being the close of business today (Friday 16 September 2005). 
Your document and the reports of witnesses will be used to establish whether serious misconduct has occurred. 
In future, you will be required to meet with me, as your employer’s delegate, when instructed or face disciplinary (sic).  I 
have previously provided you with the opportunity to have a support person of your choice present at the meeting.” 

(Exhibit A2, attachment CW6) 
20 In another email sent to Ms Williams at 8.32am on Friday 16 September 2005 Mr Barrett acknowledged receipt of the letter 

Ms Williams had delivered to the school office on 15 September 2005 and he stated that he would use this information to make 
a final determination.  Mr Barrett told Ms Williams he wanted to meet her on Thursday 22 September 2005 to finalise his 
investigation and Ms Williams responded on 19 September 2005 asking Mr Barrett to change the time of this meeting so that 
she could have a representative from the union present.  Mr Barrett responded by email at 6.10pm on 19 September 2005 
stating that he had reviewed Ms William’s letter, the witness reports and taking into account his own observations he had 
reached a conclusion about the Incident and he advised Ms Williams that he would give her a letter with his determination on 
22 September 2005 and he cancelled the proposed meeting on 22 September 2005 because there was no longer any purpose for 
it going ahead.  Ms Williams stated that she had never refused to meet with Mr Barrett however she did indicate that she 
wanted to reply in writing to him and she requested sufficient notice to have a representative present at any meeting. 

21 Ms Williams stated that she did not know who Mr Barrett had spoken to as part of his investigation and she stated that she did 
not see any reports nor was given any chance to respond to what was contained in these reports. 

22 Ms Williams stated that she did not consider that she had failed to comply with a lawful instruction on 7 September 2005 nor 
did she consider that she had failed to punctually attend her assigned duty area that day and Ms Williams stated that she only 
left her normal duty area that day because no students were there to supervise.  Ms Williams believed that she did not engage 
in any acts of misconduct let alone serious misconduct and Ms Williams also stated that she was very upset about the warning 
and she felt that the warning and the processes leading up to it were unfair and unnecessary. 

23 Ms Williams believed that teachers at the school are treated differently depending on their relationship with Mr Barrett and 
Ms Williams believed that Mr Barrett was annoyed with her because of an appraisal she undertook for another teacher 
Mr Morris when he was subject to a summative appraisal process and Ms Williams believed that subsequent to writing this 
appraisal her relationship with Mr Barrett changed. 

24 Ms Williams stated that many staff at the school had at times been late or forgotten to do their duty and to her knowledge none 
had ever been given a formal warning.  Ms Williams gave the following examples: 

• On Tuesday 25 October (first lunch) Ms Michelle Ronchi (daughter of the other Assistant Principal, Ms Koralyn 
Ronchi) was five minutes late for duty on the oval. 

• On Thursday 27 October Ms Helen Sweeney forgot her duty after school and had to be called over the PA.  She 
arrived at least 10 minutes late. 

• On Monday 31 October (first lunch) Ms Lamborne was five minutes late to the oval. 
• On the same day, Ms Sweeney was six minutes late to the courts, an area very close to Ms Lamborne. 

(extract Exhibit A2) 
25 Ms Williams stated that her understanding of the wet weather practice at the school was to supervise students on the verandahs 

and not in the classroom and Ms Williams stated that the wet weather practice as understood by Mr Barrett was never 
mentioned at staff meetings. 

26 Ms Williams disagreed with Mr Barrett’s claim that Ms Lamborne had asked Ms Atkinson to leave the staffroom and 
Ms Williams maintained that there was adequate cover for the students outside of the classrooms during lunch time on 
7 September 2005. 

27 Ms Williams maintained that Ms Lamborne did not give her clear instructions about consulting her teaching buddy to allow 
students to stay in classrooms and she stated that if she did so she would have understood what to do.  Ms Williams refuted 
Ms Lamborne’s version of events about what occurred during the Incident and Ms Williams stated that a number of staff 
members were in the staffroom at the same time as her and if they were following the wet weather policy they should also have 
been in their classrooms.  Ms Williams disputed Ms Adelina Glanville’s recollection of what happened during the Incident and 
she also disputed Ms Amy Chinotto’s recollection about what she said to Ms Lamborne in the staffroom. 

28 Under cross-examination Ms Williams stated that Ms Lamborne never clarified the wet weather policy over the PA system or 
in the staffroom after she asked Ms Lamborne to do so and Ms Williams stated that she told Ms Lamborne that she was eating 
her lunch and she was on duty during the second half of lunch. 

29 Ms Williams stated that since the Incident Ms Lamborne gives staff a full explanation of the wet weather procedure when she 
makes an announcement to implement this procedure.  Ms Williams disputed that other staff understood Ms Lamborne’s 
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announcement about implementing the wet weather policy on 7 September 2005.  Ms Williams disputed that she failed to 
attend duty on time and as rostered and Ms Williams denied that she was aggressive towards Ms Lamborne during the Incident 
and she stated that she was asserting her right to have a reasonable lunch break which is provided for in the Agreement.  
Ms Williams stated that when Ms Lamborne made a second announcement about the wet weather policy on 7 September 2005 
she understood that students were being called out of the rain and were to remain on the verandas and Ms Williams stated that 
she did not respond to Ms Lamborne’s order to leave the staffroom immediately because she did not know what she had to do.  
Ms Williams denied that Ms Lamborne told her: “In case you didn’t hear the announcement, I have asked all staff to return to 
class and to implement the wet weather policy, to share the duty with your buddy teacher” but Ms Williams conceded that 
Ms Lamborne ordered her to leave the staffroom immediately and Ms Williams agreed that she did not do that.  Ms Williams 
stated that she did not make any arrangement with her buddy teacher Ms Sweeney to share the lunch time classroom 
supervision on 7 September 2005. 

30 Under re-examination Ms Williams stated that it was possible that Mr Barrett saw her when she was returning from the oval 
where she had been assisting Ms Croswell to supervise students for about 10 minutes, to speak to Ms Atkinson and 
Ms Williams stated that staff normally have a full lunch break if they are not rostered on duty and she stated that many staff 
leave the school at lunch time for example to buy their lunch and that prior approval to do this is not required. 

31 Ms Atkinson is a Senior Teacher 2 and she has been employed at the school since 1996.  Ms Atkinson has been teaching since 
1981 and has been a member of the union since 1996.  Ms Atkinson stated that prior to the Incident on 7 September 2005 she 
had an unblemished disciplinary record. 

32 Ms Atkinson stated that on Wednesday 7 September 2005 she was rostered to supervise students during the second half of 
lunch time in the canteen area which at the time was combined with the junior area due to a building project taking place at the 
school.  Ms Atkinson stated that at approximately 12.40pm Ms Lamborne made an announcement over the PA system stating 
that senior students were to eat their lunch outside and junior students were to eat their lunch inside and Ms Atkinson recalled 
that Ms Lamborne became muddled and said something like “you know what I mean”.  Ms Atkinson stated that at 
approximately 12.50pm she was in the staffroom getting ready to make her lunch along with several other staff members 
including Ms Williams when Ms Lamborne came into the staffroom and said to Ms Williams words to the effect “come on 
Carolyn, it’s time to go” and she also mentioned the wet weather policy.  Ms Atkinson stated that Ms Lamborne was agitated 
that Ms Williams wanted to eat her lunch before going on duty and Ms Atkinson recalled that Ms Williams was upset at 
Ms Lamborne’s behaviour.  Ms Atkinson stated that they were both shouting at each other for a few moments.  Ms Atkinson 
stated that she said to Ms Lamborne words to the effect “come on, surely she can eat her lunch” and Ms Atkinson stated that 
Ms Lamborne did not respond to her but continued shouting at Ms Williams and referring to the wet weather policy.  
Ms Atkinson stated that she was not aware of the school’s wet weather policy before that date and as far as she was aware the 
practice was that teachers were required to call students in out of the rain to be undercover and she stated that this was not a 
formal policy.  Ms Atkinson stated that when Ms Lamborne was leaving the staffroom she asked her what the wet weather 
policy was and she told Ms Lamborne that there was not one on the file that teachers had recently received.  Ms Atkinson 
stated that Ms Lamborne just looked at her, shrugged her shoulders, raised her arms and walked off without saying anything to 
her.  Ms Atkinson then said words to the effect “we’ll just make it up then shall we?”.  Ms Atkinson stated that Ms Lamborne 
did not ask her to leave the staffroom even though she was rostered for second lunch duty. 

33 Ms Atkinson stated that shortly after the Incident Mr Barrett came into the staffroom and he did not say anything about 
implementing the wet weather policy, nor did he ask her or Ms Williams to leave the staffroom nor did he make any 
arrangements for the students who were playing outside to return to their classrooms.  Ms Atkinson stated that she left the 
staffroom before 1.00pm to go to her duty area which is adjacent to her classroom and Ms Atkinson stated that she reached the 
canteen area before 1.00pm and that Ms Williams arrived at approximately the same time as her.  Ms Atkinson stated that as 
there were no students to be supervised in her duty area she asked some of her students where the other students were and she 
was told that most of them were on the oval with Ms Croswell.  Ms Atkinson suggested to Ms Williams that she would go and 
find the year 3 students and Ms Williams said that she would check on the year 4 students and see what was happening on the 
oval.  Ms Atkinson stated that she did not leave the vicinity of the area where she was rostered to supervise.  Ms Atkinson 
stated that when year 3 students returned from the out of bounds areas she supervised them in the canteen area and 
Ms Atkinson stated that at approximately 1.15pm she heard a message from Ms Lamborne over the PA system that all students 
who were inside could go out and play.  Ms Atkinson stated that a range of junior students were usually in the area that she 
was supervising but on 7 September 2005 only the year 3 students were present and Ms Atkinson stated it was her assessment 
that only one teacher was necessary to supervise these students.  Ms Atkinson said that Ms Williams briefly came back to see 
her and advised her that Ms Atkinson’s students were on the oval and that she was returning to help Ms Croswell. 

34 Ms Atkinson stated that Ms Doyle, who was a relief teacher that day, was not supervising students in the area that she should 
have been and when she asked her about this she told her she had to make a phone call. 

35 Ms Atkinson stated that on 9 September 2005 she received an email from Mr Barrett, which was hand delivered, about having 
a meeting to discuss the Incident and the lawful instruction from Ms Lamborne and an allegation that she had failed to attend 
her duty punctually on 7 September 2005.  Ms Atkinson then stated that at about 11.30am on Friday 9 September 2005 
Mr Barrett approached her in her classroom along with the other Assistant Principal, Ms Ronchi who was to take over her class 
and asked her to attend a meeting in his office.  When walking with Mr Barrett to his office Ms Atkinson asked if she could 
have Ms Lamborne present at this meeting to sort the matter out but Mr Barrett told her that she was not available at that time.  
Ms Atkinson stated that Mr Barrett took notes of the meeting and she stated that she did not realise before the meeting how 
serious the matter was.  Ms Atkinson stated that they discussed what had happened on 7 September 2005 and she stated that 
Mr Barrett made suggestions about what others had said about her behaviour.  Mr Barrett told her that Ms Lamborne did not 
want to take the matter further and she had told him to let it go however other people who had been in the staffroom had raised 
the matter with him.  Ms Atkinson told Mr Barrett that Ms Lamborne spoke in a much louder voice than she did and she stated 
that Ms Lamborne was yelling and angry during her exchange with Ms Williams and Ms Atkinson recalled telling Mr Barrett 
that she was probably being a bit belligerent but in retrospect she stated that she would not now describe her behaviour in this 
way.  Ms Atkinson told Mr Barrett that she was very concerned about Ms Williams and was very unhappy about the way 
Ms Lamborne was speaking to her and she shared Ms Williams’ view that she was entitled to have her lunch break.  
Ms Atkinson stated that she was frustrated because she did not get an answer from Ms Lamborne as to what the wet weather 
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policy was and Ms Atkinson stated that she found the whole situation confusing and upsetting.  Ms Atkinson stated that 
Mr Barrett told her that a number of people had told him that she had behaved unprofessionally but he did not tell Ms Atkinson 
who these people were.  Ms Atkinson stated that she explained to Mr Barrett what she did during her duty and how she went to 
look for students and she told Mr Barrett that she did not go out of her duty area.  Ms Atkinson stated that by the end of the 
meeting she thought she had sorted things out with Mr Barrett. 

36 Ms Atkinson stated that on Friday 16 September 2005 she was summonsed to Mr Barrett’s office and was handed the warning 
letter (Exhibit A3, attachment FW4) (see paragraph 4).  Ms Atkinson stated that she was unaware of the reports and witnesses 
that Mr Barrett referred to in this letter and Ms Atkinson stated that she was upset by this letter and she prepared a response to 
it and gave it to Mr Barrett on or about 20 September 2005.  Mr Barrett then responded to this letter by letter dated 
22 September 2005. 

37 Ms Atkinson stated that on Monday 12 September 2005 which was the start of her after school roster she was supposed to 
supervise in the car park area and she stated that she does this duty only once a term for one week along with another teacher.  
Ms Atkinson stated that teachers are expected to be on duty as soon as possible after the 3.00pm bell and Ms Atkinson stated 
that she forgot to attend on time on the afternoon of 12 September 2005 as she was distracted by a parent talking to her in her 
classroom after the bell went.  Ms Atkinson stated that at about 3.07pm she suddenly remembered her duty obligations and she 
rushed to the car park area and arrived there at approximately 3.09pm.  Ms Atkinson told Ms Ronchi and Mr Barrett that she 
was sorry she was late and Ms Atkinson stated that Ms Helen Lornie who was also rostered to supervise at the same time did 
not turn up and Mr Barrett sent Ms Ronchi to find her.  Ms Atkinson stated that Ms Lornie told her that when she arrived at the 
car park area Mr Barrett was rude to her and he later apologised to her and asked her not to be late again and as far as 
Ms Atkinson was aware Ms Lornie did not get a formal warning for being late for duty that day. 

38 Ms Atkinson stated that it was unclear to her whether or not she had been found to have failed to attend duty punctually on 
7 September 2005 and Ms Atkinson stated that she did not consider that she had failed to attend her assigned duty area on that 
day nor did she believe that she had engaged in any act of misconduct or inappropriate behaviour as claimed by Mr Barrett in 
his letter dated 16 September 2005.  Ms Atkinson believes that because she told Mr Barrett that she thought Mr Morris was 
being treated unfairly this could be a reason for Mr Barrett’s behaviour towards her. 

39 Ms Atkinson stated that on 21 October 2005 Ms Lamborne made an announcement before lunch on the PA system about the 
wet weather policy as it had rained that day and Ms Atkinson said that Ms Lamborne said over the PA system that duty was 
cancelled and teachers were required to share the duty half and half in the class room with their partner teacher.  As 
Ms Atkinson was near Ms Lamborne she told her that she did not want to be in trouble again and asked her whether this was 
the wet weather policy, Ms Lamborne said “that is what Martin told me to say”. 

40 Ms Atkinson gave examples of a number of teachers who had forgotten to undertake duty and had not been given formal 
warnings including Ms Siobhan Budrovich, Mr Mike Hollow, Ms Rosalba Pettina, Ms Lamborne, Ms Loretta Natoli and 
Ms Sweeney. 

41 Ms Atkinson maintains that during the Incident Ms Lamborne did not instruct her to return to her class and Ms Atkinson stated 
that she never had a meeting with Mr Barrett about being late for duty in the car park area on 12 September 2005. 

42 Ms Atkinson maintained that during the Incident she asked Ms Lamborne to explain where the wet weather policy was located 
as there was not one in the handbook and she stated that Ms Lamborne was shouting and telling everyone but particularly 
Ms Williams that she needed to move and implement the wet weather policy.  Ms Atkinson refuted Ms Chinotto’s claim that 
she said to Ms Lamborne that she had “… never heard of a wet weather policy. You are making this up as you are going along.  
I am entitled to my break”. 

43 Under cross-examination Ms Atkinson stated that she made an arrangement with her buddy teacher Ms Doyle on 7 September 
2005 to supervise their students prior to going to the staffroom for lunch and Ms Atkinson re-iterated that Ms Lamborne did 
not tell her to go back to her classroom when she was in the staffroom.  Ms Atkinson stated that she did not have a meeting 
with Mr Barrett when he gave her the warning letter and she stated that she was just called out of her classroom and told to 
read it. 

44 In re-examination Ms Atkinson stated that when she met Mr Barrett about the Incident the environment was hostile and when 
she tried to explain to him about locating Ms Doyle’s students who were out of bounds on the day of the Incident Mr Barrett 
still maintained that she was out of her duty area.  Ms Atkinson stated that she was a bit belligerent during the Incident in the 
staffroom but she stated that she was not the main player and Ms Atkinson maintained that Mr Barrett had mis-described her as 
being hostile. 

45 Ms De Luca is employed as a Teacher’s Assistant at the school and she has held this position for three and a half years.  Ms De 
Luca was in the staffroom during the Incident along with a number of other staff members when Ms Lamborne came in and 
spoke to Ms Williams.  Ms De Luca stated that she did not take much notice of their conversation but she noted that there was 
a disagreement between Ms Williams and Ms Lamborne.  Ms De Luca stated that she would not describe Ms William’s 
conduct as aggressive, unprofessional or inappropriate and she stated that she left the staffroom with Ms Williams before 
1.00pm.  Ms De Luca stated that she was later asked by Mr Barrett about the Incident and she told him that she saw 
Ms Williams leaving the staffroom just before 1.00pm. 

46 Under cross-examination Ms De Luca stated that during the Incident she was sitting at the same table as Ms Williams and she 
could not recall Ms Lamborne’s manner during the Incident but she stated that their interaction did not seem unusual. 

47 Ms Solidea Gentile is currently employed as a teacher at Bayswater Primary School.  On 7 September 2005 Ms Gentile was 
working at the school and she was in the staffroom at approximately 12.45pm on that day.  Ms Gentile stated that after 
Ms Lamborne came in to the staffroom she asked Ms Williams to leave the staffroom and Ms Gentile stated that their 
discussion was over the wet weather policy.  Ms Gentile stated that Ms Williams said that she wanted to eat her lunch and she 
then asked questions about the wet weather policy.  Ms Gentile stated that the discussion became a little heated and she stated 
that Ms Lamborne was angry and shouted at Ms Williams and Ms Gentile stated that Ms Williams was also angry and her 
voice was raised but her voice was not as loud as Ms Lamborne’s.  Ms Gentile stated that at the time she was unaware of the 
school’s wet weather policy and she stated that before the Incident she understood the practice to be that the supervising 
teachers would require students to remain in an undercover area such as the verandah when it was raining. 
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48 Under cross-examination Ms Gentile stated that she was not required to undertake duty.  Ms Gentile stated that Ms Williams 
and Ms Atkinson questioned the wet weather policy and did not leave the staffroom immediately after asked to do so by 
Ms Lamborne and Ms Gentile could not recall Ms Lamborne asking Ms Atkinson to leave the staffroom. 

49 Ms Lornie is the union’s representative at the school and she has taught at the school since 1999.  Ms Lornie stated that on 
12 September 2005 she was rostered to supervise students after school in the car park area and she stated that she forgot to 
attend her designated duty on that day and Ms Ronchi came to get her at 3.15pm.  Ms Lornie stated that when she arrived at the 
car park area to supervise the students, Mr Barrett was not happy with her and he told her to go and help Ms Atkinson.  The 
following day Mr Barrett sent her an email asking her to attend his office and Mr Barrett told her that he was sorry that he had 
been rude to her the previous day and that to be seen to be fair he needed to discuss with her the importance of ensuring that 
duty of care is provided to students.  Ms Lornie stated that she was not given a formal warning for being late for duty on 
12 September 2005. 

50 Ms Lornie stated that at the time of the Incident there was no official wet weather policy and she stated that when weather was 
inclement senior students were supervised on the verandahs by teachers rostered to undertake duty on the oval and courts and 
junior students were supervised in the undercover area by teachers rostered in the undercover and canteen areas.  Ms Lornie 
stated that she was a witness for Mr Morris in his meetings with Mr Barrett and she stated that this was a stressful period. 

51 Under cross-examination Ms Lornie stated that there were different informal wet weather policies at the school and she stated 
that during wet weather she sometimes supervised students in the classroom at lunch time of her own volition or on the 
verandahs. 
Respondent’s evidence 

52 Mr Barrett is currently the school’s Principal and he has held this position since 1 January 2003.  Mr Barrett has been a 
principal for 18 years.  Mr Barrett stated that he was recently assessed in his role of principal and as a result of a positive 
response he was offered a new five year contract at the school.  Mr Barrett believes that when dealing with staff disciplinary 
issues he is fair, unbiased, consistent and he maintains that he applies the relevant policies and Mr Barrett considers that he 
treats people with compassion, understanding and that he has the ability to forgive and move forward. 

53 Mr Barrett stated that the wet weather practice at the school provides for the supervision of students in a dry place.  Mr Barrett 
stated that under this policy two adjoining classes are opened up and one teacher supervises the students who remain in the 
classrooms until the weather is considered suitable to go outside and teachers split their lunch breaks so that both have a 
reasonable break.  Mr Barrett stated that notification of the wet weather policy has traditionally been by a PA announcement 
and Mr Barrett stated that the members of the school’s administration team support teachers with its implementation.  
Mr Barrett confirmed that the school’s wet weather practice was not documented at the time of the Incident.  Mr Barrett stated 
that the Assistant Principal in charge of duty rosters is the person who makes the wet weather announcements although the 
Principal and the other Assistant Principal are also authorised to do so.  Mr Barrett stated that since his appointment to the 
school this practice has been discussed during staff meetings and has been implemented on average two to four times per year 
since his appointment.  Mr Barrett stated that all classroom teachers regardless of whether they had been rostered for duty are 
required to arrange with their adjoining classroom teacher to share supervision of their students when the wet weather practice 
is implemented. 

54 Mr Barrett stated that he was not at the school on the morning of Wednesday 7 September 2005 and Ms Lamborne was 
therefore in charge. 

55 Mr Barrett stated that his understanding of the exchange between Ms Lamborne, Ms Williams and Ms Atkinson was based on 
witness reports provided to him during his investigation about the Incident.  Mr Barrett stated that on 7 September 2005 
Ms Lamborne implemented the school’s long standing wet weather policy and Mr Barrett understood from witness reports that 
Ms Lamborne made two PA announcements about the policy and he also understood from witness reports that Ms Lamborne 
repeated her instructions to Ms Atkinson and Ms Williams in the staffroom and told them to return to their classroom and 
organise the sharing of the lunch break with their peer teacher in accordance with the announced wet weather practice.  
Mr Barrett also understood from the witness reports that Ms Atkinson and Ms Williams refused to comply with this 
instruction. 

56 Mr Barrett stated that lunch is timetabled between 12.40pm and 1.20pm with the duty split into two equal halves and he 
understood that the Incident occurred during lunch time between 12.40pm and 12.55pm.   

57 Mr Barrett stated that he returned to the school at about 12.52pm and Ms Lyn Paraszczyn came to the school’s office and told 
him about the exchange between Ms Atkinson, Ms Williams and Ms Lamborne and at approximately 12.55pm Mr Barrett went 
to the senior block to locate Ms Lamborne.  Ms Lamborne told him that she had made two announcements about the wet 
weather practice for the supervision of students and she told him that when she went into the staffroom she observed 
Ms Atkinson and Ms Williams remaining in the staffroom and not endeavouring to implement her instruction.  Mr Barrett 
stated that Ms Lamborne advised him that she had given them a clear directive to return to their classroom to arrange the 
implementation of the sharing of lunch time with their peer teacher and Mr Barrett said that Ms Lamborne advised him that 
Ms Atkinson and Ms Williams refused to return to their classrooms or advise her if they had made the appropriate 
arrangements.  Mr Barrett stated that Ms Lamborne told him that she repeated the instruction more assertively and in response 
Ms Atkinson and Ms Williams became increasingly loud and aggressive and Mr Barrett stated that Ms Lamborne told him that 
in order to defuse the situation she left the staffroom. 

58 Mr Barrett stated that at the time of the Incident the school did not have appropriate cover for students as the undercroft was 
closed and off limits due to redevelopment work. 

59 Mr Barrett stated that when the wet weather supervision was implemented this overrode the duty roster for the lunch period. 
60 Mr Barrett stated that on 7 September 2005 he supervised 15 to 20 of Ms Atkinson’s students under the verandahs and 

Mr Barrett confirmed that at approximately 1.15pm Ms Lamborne made an announcement to advise that students could go 
outside for the remaining five minutes of lunch time.  Mr Barrett stated that on his return to the office he had a discussion with 
Ms Sweeney to establish whether Ms Williams had implemented the wet weather instructions to share lunch duty and 
Ms Sweeney advised him that Ms Williams had not done so and Mr Barrett stated that Ms Sweeney told him that she had 
allowed the year 6 students from the adjoining classroom to come into her classroom. 
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61 Mr Barrett stated that on 9 September 2005 he sent an email to staff members who witnessed the Incident and he also sent an 
email to Ms Williams and Ms Atkinson advising them that he wanted to meet with them to discuss the Incident and Mr Barrett 
stated that he also advised them of their right to have a support person.  Mr Barrett stated that Ms Atkinson chose to be 
interviewed without a support person and he stated that the information obtained from this interview formed the basis of his 
letter to Ms Atkinson dated 16 September 2005.  After Ms Atkinson provided him with a written response on 20 September 
2005 Mr Barrett had a second meeting with her on 22 September 2005 at which he provided her with a warning letter.  
Mr Barrett stated that at each meeting Ms Atkinson was provided with the opportunity to have a support person and to discuss 
her views about the Incident and his findings. 

62 Mr Barrett stated that he emailed Ms Williams inviting her to a meeting on 9 September 2005 but she declined to attend and 
Ms Williams then provided an undated letter to him which he received on 16 September 2005.  Mr Barrett stated that he 
invited Ms Williams and a support person to a meeting to discuss his response to Ms Williams however on 19 September 2005 
Ms Williams sought to change this appointment but he was unable to attend the proposed time.  Mr Barrett stated that he 
subsequently provided Ms Williams with his written determination about the Incident. 

63 Mr Barrett stated that on Monday 12 September 2005 he attended the car park crosswalk at the school at approximately 
2.58pm and he stated that by 3.05pm the car park was hectic as neither duty teacher had attended.  Mr Barrett stated that he 
rang the assistant principal asking her to find out who was on duty and to get them to attend immediately and Mr Barrett stated 
that at approximately 3.10pm Ms Atkinson and Ms Lornie appeared in response to this directive and he directed them as to 
how they could assist.  Mr Barrett stated that he subsequently had an interview with Ms Lornie who expressed remorse, was 
embarrassed and was genuinely disappointed in herself for failing to attend her duty and Mr Barrett stated that he gave her 
strong counselling and he stated that she had not previously or since failed to attend duty.  When Mr Barrett met with 
Ms Atkinson she claimed to have forgotten the duty and did not display the same level of concern or understanding about the 
importance of attending duty and given his previous investigation and conclusions about the Incident and Ms Atkinson’s 
failure to attend duty punctually Mr Barrett deemed it appropriate to provide written notice to Ms Atkinson of the importance 
of undertaking duty punctually and implementing the school policy relating to duty of care for students. 

64 Mr Barrett stated that warning letters were issued to Ms Williams and Ms Atkinson because he considered that they had both 
acted in an unprofessional manner during their verbal exchange with Ms Lamborne and because of their failure to attend to the 
supervision of students when directed to do so and Mr Barrett stated that he considered that Ms Williams and Ms Atkinson 
wilfully flouted their obligations to provide supervision when directed.  Mr Barrett stated that he believed that the blatant 
refusal by Ms Williams and Ms Atkinson to provide wet weather supervision to students in their care constituted serious 
misconduct and Mr Barrett believed that Ms Williams and Ms Atkinson deliberately chose to disobey Ms Lamborne’s clear 
and lawful instruction to undertake wet weather supervision.  Mr Barrett stated that both Ms Williams and Ms Atkinson had 
not shown any remorse or apologised for their actions nor did he consider that they fully appreciated the severity of the impact 
of their actions and omissions.  Mr Barrett stated that he considers that he may not be able to rely upon Ms Williams and 
Ms Atkinson to carry out other lawful directions given to them by himself or others in charge at the school. 

65 Mr Barrett claimed that the wet weather policy was in place prior to him being appointed to the school and Mr Barrett 
understood that if there was little rain or wind it was up to the teacher on duty to determine whether or not students should go 
into the classroom.  Mr Barrett stated that if the weather was very bad a wet weather announcement was made and teachers 
shared the supervision of students in classrooms. 

66 Mr Barrett maintained that Ms Williams was not on duty at 1.00pm and he claimed that he did not see her arrive in the canteen 
area until approximately 1.05pm on the day of the Incident and Mr Barrett stated that if Ms Atkinson was in the vicinity of 
rooms 2B and 2W as she claimed then she was not in her assigned area. 

67 Mr Barrett maintained that he had two meetings with Ms Atkinson about her behaviour and that at both meetings Ms Atkinson 
rejected his offer to have a support person.  Mr Barrett stated that he initially met with Ms Atkinson on 9 September 2005 and 
then on 16 September 2005 when he handed her the warning letter and he stated that he had a third meeting on or about 
14 September 2005 after the issue of undertaking duty on time in the car park area on 12 September 2005 arose.  Mr Barrett 
denied telling Ms Atkinson that Ms Lamborne did not want to take the issue of the Incident up and that she had told him to let 
it go and he stated that other people who had been in the staffroom had raised the matter with him. 

68 Mr Barrett stated that at the initial meeting with Ms Atkinson on 9 September 2004 she did not give him the names of any 
witnesses to contact about the Incident but he spoke to other staff who were in the staffroom at the time and they provided 
responses to some questions posed by him via email.  Mr Barrett stated that he relied on these email responses and information 
from Ms Atkinson and Ms Williams when forming his views about the Incident and Mr Barrett stated that he also asked 
questions of staff members about their recollection about the Incident (Exhibit R3).  Mr Barrett stated that the emails he 
received about the Incident were not given to Ms Atkinson or Ms Williams to comment on but he said that he told 
Ms Atkinson what was contained in the emails when he met with her on 9 September 2005. 

69 Mr Barrett believed that he dealt with Mr Morris’ performance management appropriately. 
70 Mr Barrett disagreed with Ms Williams’ evidence that Ms De Luca knew that Ms Williams was not late for duty on 

7 September 2005 and told Mr Barrett this and he claimed that Ms De Luca had a conversation with Ms Ronchi and not with 
him about Ms Williams.  Mr Barrett also disagreed that when Ms Williams checked on the students from her and 
Ms Atkinson’s classes on the oval and court areas that this was the correct procedure and Mr Barrett stated that if there was 
any problems when a teacher was undertaking duty then clarification should be sought from either him or the Acting Principal. 

71 Mr Barrett stated that as Ms Williams provided a written response to his email of 9 September 2005 he did not meet personally 
with her about the Incident and he stated that he used her written response and information he had gathered to make the 
decision contained in his letter of 18 September 2005 and Mr Barrett stated that Ms Williams refused his first invitation to 
meet with him and because she had responded to him in writing he was able to finalise the investigation. 

72 Mr Barrett believed that Ms Williams and Ms Atkinson had committed serious misconduct as they disobeyed a lawful 
instruction and incited others not to comply with that instruction and he stated that when staff do not turn up for duty on time it 
is a serious issue. 
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73 Mr Barrett stated that there was an expectation on staff to notify the school office if they were leaving the school during school 
hours and he stated that even though staff are able to leave the school at breaks it is preferable that they do not.  Mr Barrett 
stated that he often refers to the CEO Handbook for Catholic Schools (“CEO Handbook”) as it provides guidance to him and 
he stated that in these guidelines staff should seek permission if they are leaving the school. 

74 Under cross-examination Mr Barrett stated that he gave Ms Atkinson the opportunity to have a support person at a meeting 
with her on 9 September 2005 even though the time for this meeting was not scheduled beforehand and Mr Barrett denied that 
Ms Atkinson had no time to arrange for a support person to attend this meeting even though he just turned up to her classroom 
on the day of his email. 

75 Mr Barrett stated that the issue concerning Mr Morris’ performance caused concern for between six to ten staff members out of 
48 staff members and he agreed that some staff were upset. 

76 Mr Barrett believed that Ms Budrovich did not warrant being given a warning for not turning up to duty in the car park and 
was given strong counselling instead and he stated that he apologised to Ms Lornie for snapping at her about her lateness to 
duty and he stated that he gave her strong counselling.  Mr Barrett was of the view that in Ms Atkinson’s case a warning was 
warranted because a pattern had developed and students were at risk given her lateness in attending duty at the car park, 
Ms Atkinson had been late to attend lunch duty on 7 September 2005 and she had also disobeyed a lawful instruction.  
Mr Barrett stated that it was important that staff take their duty of care to students seriously and this meant undertaking duty 
and an email was sent to staff to this effect on 8 November 2005 (Exhibit A7).  Mr Barrett stated that if he was aware that 
teachers were late for duty he would investigate the matter and counsel staff if necessary. 

77 Mr Barrett stated that he was certain that Ms Croswell told him that she was undertaking duty on the verandah on the day of 
the Incident and not on the oval. 

78 Mr Barrett stated that he understood that the CEO Handbook formed part of an employee’s contract of employment however 
on reflection he stated that may not be the case and he stated that teachers are not provided with a copy of the CEO Handbook 
and he agreed that it is not referred to in letters of appointment.  Mr Barrett stated that the school’s requirement that staff notify 
the school office if they leave during breaks is different to the requirement in the CEO Handbook and Mr Barrett stated that 
when staff leave the school they normally tell the Principal or the office secretary. 

79 Mr Barrett stated that he was not personally aware of any other incidents where a teacher’s lateness to duty had been treated as 
serious misconduct. 

80 Mr Barrett stated that after he spoke to Ms Atkinson about following Ms Lamborne’s lawful instruction on the day of the 
Incident he investigated the issue further and discovered that Ms Atkinson had reached an agreement with Ms Doyle therefore 
she had not disobeyed a lawful instruction. 

81 Mr Barrett re-iterated that Ms De Luca did not speak to him about the Incident and he understood that Ms De Luca did not 
leave the staffroom with Ms Williams on the day of the Incident and Mr Barrett stated that he did not check with Ms Natoli if 
she had arranged duty with her partner on the day of the Incident. 

82 Mr Barrett stated that when undertaking duty teachers are to use a mobile phone to ring the office or an administrator if a 
teacher does not turn up for duty and Mr Barrett stated that it was the school’s aim to provide constant supervision as part of 
the duty of care for its students. 

83 Mr Barrett stated that if Ms Williams had a problem with Ms Lamborne she should have obeyed the lawful instruction given to 
her and then complained to him and Mr Barrett stated that teachers are required to provide a duty of care to students even 
though the Agreement provides for a lunch break for teachers.   

84 Mr Barrett stated that he did not know why Ms Pettina was supervising students in the canteen area instead of the classroom 
when the wet weather policy had been implemented but he understood when the second announcement was made she enacted 
the wet weather policy and Mr Barrett was unaware if Ms Paraszczyn, who was in the staffroom during the Incident, and 
Mr Hollow had organised supervision with their teaching partners and Mr Barrett acknowledged that Mr Hollow remained in 
the staffroom and finished his lunch after hearing the instruction and was not disciplined.  Mr Barrett stated that Ms Doyle was 
required to undertake duty and he would have expected her to know about the wet weather policy. 

85 Mr Barrett agreed that it appeared from the emails he received in response to his questions about the Incident that some staff 
were confused about the wet weather policy. 

86 Mr Barrett stated that the meeting held on 22 September 2004 was only to give Ms Williams the letter dated 18 September 
2005 (see Exhibit A2, attachment CW7) and Mr Barrett was unable to locate a copy of the directives referred to in that letter 
however he stated that he had previously raised issues about staff undertaking duty.  Mr Barrett stated that on 7 September 
2005 the undercover area at the school was closed and if the wet weather policy was not implemented then junior students 
were expected to play in the canteen area (see Exhibit A10).  Mr Barrett conceded that after Ms Lamborne made the wet 
weather announcements on 7 September 2005 that year 3 and 4 students were playing outside near the canteen area contrary to 
the wet weather policy and Mr Barrett then stated that he supervised some students who were in the canteen area.  Mr Barrett 
could not recall seeing any students on the tennis courts or oval at lunch time and Mr Barrett could not recall if any students 
were in Ms Williams’ rooms but he understood that Ms Sweeney had invited them into her classroom and she had let them out 
when he visited her classroom when returning to his office.  Mr Barrett stated that staff were able to be contacted whilst they 
were undertaking duty by the use of a mobile phone or walkie-talkie and he was unaware if any teachers had been contacted on 
the mobile phone or walkie-talkie on 7 September 2005 about the wet weather policy. 

87 Mr Barrett stated that from the information contained in the emails he received from a number of teachers giving feedback 
about what happened on 7 September 2005 he understood that all teachers had accounted for their students after 1.00pm and 
Mr Barrett then agreed that a number of staff did not respond to the wet weather announcements on that day and Mr Barrett 
agreed that any teacher who was in the staffroom after the wet weather policy announcement was made on 7 September 2005 
was contravening the wet weather policy (see Exhibit R3).  Mr Barrett gave evidence that as Ms Doyle was relieving for 
Ms Lornie she should have been undertaking duty on the oval but as the wet weather policy was in place she was not expected 
to be there.  Mr Barrett was unaware if Mr Hollow and Ms Nguyen had breached the wet weather policy and Mr Barrett stated 
that he understood when the announcement was made by Ms Lamborne about the wet weather policy teachers returned to their 
classes.  Mr Barrett stated that even though it appeared that Mr Hollow did not implement the wet weather policy he did not 
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follow this up with any disciplinary action.  Mr Barrett stated that there was no written directive for teachers not to leave their 
duty area but he had discussions with staff about this and emails had been sent to staff reminding them not to leave their duty 
areas and then Mr Barrett conceded that he was aware that Ms Pettina left the canteen area to liaise with Ms Budrovich whilst 
undertaking her duty on 7 September 2005.  Mr Barrett stated that he was aware that Ms Leddin was undertaking first lunch 
duty on the courts but he was unaware where her buddy teacher Ms Spencer was and he stated that it was possible that some 
staff did not hear Ms Lamborne’s announcement. 

88 Mr Barrett stated that the only teacher he had given written warnings to at the school were Ms Williams and Ms Atkinson. 
89 Mr Barrett stated that he was aware that Ms Lamborne had written to Ms Williams about an incident which took place at 

Bayswater Swimming Pool on 10 February 2006 involving Ms Williams and he had seen notes prepared by Ms Lamborne of 
her interviews with staff involved in this incident. 

90 Mr Barrett stated that although the warning letter he gave to Ms Atkinson on 16 September 2005 refers to Ms Atkinson 
violating a standing instruction relating to attending her assigned duty area he agreed that this was not a written instruction but 
he maintained that an assigned area is where staff were told to be (Exhibit A3 attachment FA4).  Mr Barrett conceded that 
there was conflicting evidence about where duty teachers were on 7 September 2005 including Ms Croswell and Mr Barrett 
was aware that Ms Leddin was in the staffroom, Ms Doyle was in and out of her classroom, Ms Pettina had left her duty area 
and had let students into her room, Mr Hollow was not in his classroom and Mr Barrett stated that it was acceptable for Ms Lee 
Foxcroft to supervise her students from the door/verandah.  Mr Barrett then agreed that there were logistical difficulties when 
implementing the wet weather policy. 

91 Mr Barrett confirmed that Ms Doyle was being paid by the respondent for attending this hearing but the time spent by 
Ms Williams and Ms Atkinson at the Commission was not being compensated. 

92 Under re-examination Mr Barrett stated that he was satisfied that Mr Hollow had an arrangement with his students at lunch 
time on 7 September 2005 and he was also satisfied that Ms Natoli had made arrangements for her students. 

93 Mr Barrett stated that he was in the door way of room 4B to observe supervision when he saw Ms Atkinson and Ms Williams 
arriving late to undertake their duty and Mr Barrett stated that Ms Williams did not give the same detail as she has given to the 
Commission about her movements whilst she was on duty on 7 September 2005 prior to him issuing her with the warning 
letter. 

94 Mr Barrett stated that after he received the emails from a number of staff who were in the staffroom at lunch time on 
7 September 2005 he considered whether or not other teachers had breached the wet weather policy however he was satisfied 
with their responses otherwise he would have disciplined them. 

95 Ms Lamborne has a Diploma of Teaching, a Bachelor of Education and a Masters in Educational Leadership and she is 
currently Assistant Principal, Administration at the school and she has held this position for nine years.  Ms Lamborne also 
teaches year 1 students three days a week.  Ms Lamborne has been a teacher for 25 years and an Assistant Principal for 
13 years and she has recently held two Acting Principal roles. 

96 Ms Lamborne stated that she considers Mr Barrett to be approachable, honest, challenging and passionate about student 
learning and assisting teachers to become better educators.  Ms Lamborne stated that Mr Barrett has extremely high standards 
and has put in place policies to enhance the school’s practices and she believes that he is a fair person and that he has been the 
best mentor and coach in her educational career.  Ms Lamborne stated that Mr Barrett actively encourages adherence to the 
school’s policies and procedures. 

97 Ms Lamborne stated that although the school’s wet weather practice is not written she believes it is well known by teachers at 
the school and has been in operation at the school both during her time at the school and prior to her employment there.  
Ms Lamborne stated that wet weather supervision is normally put into practice when it is raining or the ground is wet.  
Ms Lamborne stated that on 7 September 2005 there was no dry or safe area that could be used by students to sit and eat or 
play as the undercroft area was under construction.  Ms Lamborne said that prior to the 12.40pm lunch bell going on this day 
she made an announcement over the PA system asking teachers to consult their teaching buddy about allowing students to stay 
in the classroom and to arrange for teachers to have a break during lunch time due to inclement weather.  When Ms Lamborne 
went to the staffroom Ms Leddin asked her if regular duty was being undertaken as Ms Lamborne’s message was not clear and 
Ms Lamborne then returned to the PA system and made a second announcement that the wet weather policy would be 
implemented that day and teachers were told to consult with their teaching buddy to allow each of them to have a break.  
Ms Lamborne then returned to the staffroom on her way out to the grounds and classrooms to assist with the general 
supervision of students if required.  Ms Lamborne stated that when she entered the staffroom Ms Atkinson and Ms Williams 
were still in the staffroom and did not appear to be making any move to return to class.  Ms Lamborne told them “In case you 
didn’t hear the announcement I have asked all staff to return to class and to implement the wet weather policy, to share the 
duty with your buddy teacher”.  Ms Atkinson responded by saying “There isn’t a wet weather policy in the handbook” and 
Ms Williams then said “I have never done this before in all the time I have been here”.  Ms Williams continued to eat her lunch 
and read the paper with her back towards Ms Lamborne and she told Ms Williams “I had done this type of duty previously, 
please return to class”.  Ms Lamborne stated that Ms Atkinson then continued to talk loudly over her voice.  Ms Lamborne 
considered that her exchange with Ms Williams and Ms Atkinson was polite and professional but firm and that she was giving 
staff a lawful direction and she expected staff to follow this direction.  Ms Lamborne stated that all other teaching staff who 
had responsibilities for a class followed her instructions without hesitation and Ms Lamborne then walked out of the staffroom 
to ensure that students were being supervised especially Ms Williams’ class. 

98 Ms Lamborne stated that she believed that Ms Atkinson and Ms Williams disregarded her lawful instruction and that they were 
deliberately neglecting their duty of care when they ignored her directive. 

99 Ms Lamborne stated that she did not supervise Ms Williams’ students after she left the staffroom as another teacher was 
supervising them outside of the classroom and she stated that she went to check that they were being supervised.  
Ms Lamborne stated that at approximately 1.10pm or 1.15pm she told teachers using the PA system that if students were still 
in the classroom they could go outside. 

100 Ms Lamborne stated that Mr Barrett later approached her to ask her about what had happened in the staffroom between herself 
and Ms Williams and Ms Atkinson. 
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101 Ms Lamborne stated that she took notes of interviews concerning an incident at Bayswater Swimming Pool involving 
Ms Williams which took place on 10 February 2006. 

102 Under cross-examination Ms Lamborne stated that it was not raining at lunch time on 7 September 2005 but the weather was 
overcast.  Ms Lamborne stated that when she told teachers to let students out of their classrooms on 7 September 2005 at 
1.15pm she understood that all teachers who were not in their classrooms had completed their duty and their buddy obligations 
and that the other teachers were supervising students. 

103 Ms Lamborne stated that after she left the staffroom she met Mr Barrett in front of Ms Williams’ classroom and he asked her 
about the Incident and asked her to come to his office to speak to him. 

104 Ms Lamborne agreed that she did not tell the teacher supervising Ms Williams’ students to return them to the classroom and 
she stated that some of the students may not have been Ms Williams’ students.  Ms Lamborne agreed that no teacher or 
students should have been in the playground until she made the announcement that the wet weather policy had ceased however 
she stated that teachers had used their professional discretion to allow students out of the classroom prior to her making an 
announcement.  Ms Lamborne stated that Ms Croswell was supervising students during lunch time on the day of the Incident. 

105 Ms Lamborne stated that the Incident in the staffroom was not a fight and Ms Lamborne stated that there was no argument 
between herself and Ms Williams and Ms Atkinson and she stated that Ms Williams and Ms Atkinson did not do what she had 
asked them to do.  Ms Lamborne then stated that during the Incident she became aware that Ms Atkinson had made a buddy 
arrangement with Ms Doyle and that is why she went to look for Ms Williams’ students after she left the staffroom and 
Ms Lamborne maintained that she checked on Ms Williams’ students because she had resisted her instructions.  Ms Lamborne 
stated that as Ms Atkinson was talking loudly in response to her request to undertake the wet weather practice she did not want 
to get involved in any discussion and Ms Lamborne did not believe that Ms Atkinson and Ms Williams were seeking 
clarification from her about the wet weather policy.  Ms Lamborne agreed that at the time of the Incident there was no written 
wet weather policy at the school but she said there was a well known custom and practice and she did not believe that there 
was any confusion about the policy.  Ms Lamborne stated that there was now a written wet weather policy in place. 

106 Ms Lamborne could not recall Ms Rika Andres going home sick on the day of the Incident or that she was supposed to be 
supervising Ms Andres students and she could not recall if there were any students on the tennis courts or oval during the lunch 
break.  Ms Lamborne conceded that some students were outside of classrooms during the lunch break but she could not recall 
exactly where they were.  Ms Lamborne stated that she did not see Ms Williams on the tennis courts but she stated that at 
approximately 1.06pm she saw her coming along the pathway between the laboratory and the year 7 classrooms to undertake 
duty. 

107 Ms Lamborne stated that she did not press Mr Barrett to take strong action against Ms Atkinson and Ms Williams and she did 
not complain to Mr Barrett about Ms Atkinson.  Ms Lamborne stated that after Mr Barrett heard what had happened he 
approached her and Ms Lamborne gave him her version of events and she stated that after this approach she had no discussions 
with him about Ms Williams and Ms Atkinson being disciplined and Ms Lamborne stated that Mr Barrett did not show her the 
emails from staff that he received whilst investigating the matter. 

108 Ms Lamborne maintained that her instruction to Ms Atkinson and Ms Williams was lawful as teachers had a duty of care 
towards students to supervise them during breaks. 

109 Ms Lamborne stated that if a duty teacher is late for duty they should telephone the office or send a student to the office. 
110 Ms Lamborne stated that when she left the staffroom she did not check on the students in Ms Foxcroft, Ms Natoli or 

Mr Hollow’s classes and she stated that she could not recall if they were in the staffroom when she left.  Ms Lamborne stated 
that when she left the staffroom she understood everyone else had already left except non-teaching staff. 

111 Ms Lamborne stated that there was no confusion over the school’s wet weather policy and she stated that under this policy 
students can be sent outside if they are supervised by a staff member and Ms Lamborne maintained that a number of staff who 
had been there for many years including Ms Natoli, Ms Doyle and Mr Hollow would be and are aware of this practice. 

112 Ms Lamborne described both Ms Atkinson and Ms Williams as being unprofessional and cantankerous during the Incident and 
Ms Lamborne stated that Ms Atkinson was loud, responded quickly to her and overreacted in an irrational way.  Ms Lamborne 
maintained that she did not raise her voice or shout during the Incident with Ms Williams and Ms Atkinson in the staffroom 
and she stated that there was no argument between them because she would not converse with people who are overexcited.  
Ms Lamborne stated that the failure of Ms Atkinson and Ms Williams to remain in their assigned duty area was contrary to 
standing instructions issued by email to staff members and she stated that staff members had been reminded of this instruction 
at staff meetings.  Ms Lamborne agreed that she did not tell staff that the second lunch duty had been cancelled on 7 September 
2005 and she stated that the wet weather policy continued until 1.10pm or 1.15pm when she made an announcement that 
students could go outside of the classroom. 

113 When asked if Mr Barrett was intimidating Ms Lamborne stated that she could be too and Ms Lamborne stated that a number 
of staff had recently left the school for various reasons including to take up a promotion. 

114 Ms Lamborne denied that she was late for duty on 31 October 2005 and she stated that she was normally five minutes early for 
duty, and Ms Lamborne then qualified her statement by saying if she was late it was because something had happened and she 
would have apologised profusely.  Ms Lamborne stated that she was aware that other staff have been counselled for being late 
to duty at the school and she stated that when she was Acting Principal at St Michael’s School in Bassendean she did not give 
warnings to staff members who were late for duty but counselled them instead and she did not believe this behaviour was a 
serious breach of discipline. 

115 In re-examination Ms Lamborne stated that staff turnover is often high at a school when a principal starts and she detailed the 
reasons why eight staff members had left the school since Mr Barrett had commenced as Principal.  Ms Lamborne stated that 
when the wet weather practice policy was enacted this would result in half of the full-time teaching staff being on duty 
compared with four teachers who are normally on duty.  Ms Lamborne understood that Ms Croswell was supervising 
Ms Williams’ students during the lunch break on 7 September 2005 and she stated that she was able to do this because she was 
not a classroom teacher and she was unaware if Ms Sweeney was supervising Ms Williams’ students from the beginning of 
lunch that day.  Ms Lamborne then corrected her witness statement and her evidence in chief that she told both Ms Atkinson 
and Ms Williams to return to class to implement the wet weather policy and to share duty with their buddy teacher and she 
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stated that this instruction was only directed at Ms Williams as she later became aware that Ms Atkinson had already made an 
arrangement with her buddy teacher to supervise the students. 

116 Ms Glanville is a teacher’s assistant/library officer and she commenced employment at the school in 2001.  Ms Glanville stated 
that Mr Barrett has high expectations of staff.  Ms Glanville stated that at approximately 12.30pm on Wednesday 7 September 
2005 she heard a PA announcement that at lunch time the wet weather policy may need to be implemented and shortly after the 
bell rang at 12.40pm the implementation of the wet weather policy was announced over the PA system.  Ms Glanville stated 
that at approximately 12.43pm as she was sitting in the staffroom and Ms Leddin came in to inform staff who may not have 
heard that the wet weather policy had just been announced.  Ms Glanville stated that Ms Sweeney picked up her lunch and 
quickly left the staffroom and she stated that Ms Williams and Ms Atkinson made no attempt to move.  Ms Glanville stated 
that she heard Ms Williams say “no we are not going back, we have to have our break or I will go crazy”.  Ms Glanville stated 
that at approximately 12.45pm another announcement was made by Ms Lamborne over the PA system reinforcing the previous 
wet weather policy announcement and Ms Lamborne then entered the staffroom and instructed Ms Williams and Ms Atkinson 
to return to their class rooms and told them again about the wet weather policy.  Ms Glanville stated that Ms Atkinson 
responded in an abrupt manner saying “No I am not going back, I am having my break!  We need a break too you know” and 
Ms Williams added “There is no wet weather policy, if any of you move we will be asked to do this every time it rains.  In all 
the time I have been here this has never happened before”.  Ms Lamborne again told Ms Atkinson that she needed to return to 
her classroom and Ms Glanville stated that Ms Atkinson and Ms Williams made no attempt to move and Ms Lamborne then 
left the staffroom.  Ms Glanville stated that Ms Atkinson immediately laughed and stated “Oh she just makes up policies as she 
goes along” and she then added again laughing “Shit is going to hit the fan now”.  Ms Glanville then stated that Ms Williams 
said: “Having one teacher for two classes is not good enough.  There are too many kids and I will go crazy.  I need my break, it 
is not fair for us to go without a break”.  Another staff member Mr Paul McMinn then said words to the effect: “It is wet 
weather policy, from what we understand you have to go back to your class rooms” and Ms Atkinson responded by saying: 
“Then why don’t you go and do it”.  In response Ms Atkinson was told by Ms Chinotto and Mr McMinn: “Give us your pay 
and we will”.  Mr McMinn then responded by saying: “When it happened last time and we were on duty we had to do it too”.  
Ms Glanville stated that Ms Williams and Ms Atkinson continued to ignore Ms Lamborne’s instruction and even when 
Ms Pettina walked in and told them that she had left her duty post and they should have returned to their classroom they still 
continued to eat their lunch.  Ms Glanville stated that a couple of minutes later at approximately 12.59pm Ms Atkinson headed 
back towards her classroom and soon after Ms Williams followed. 

117 Ms Glanville believed that Ms Atkinson and Ms Williams were unprofessional and disrespectful towards Ms Lamborne and 
she maintained that Ms Lamborne had acted professionally and was clear about her instructions. 

118 Under cross-examination Ms Glanville stated that her witness statement was based on notes she made about the Incident, 
copies of which she gave to Mr Barrett and Ms Glanville stated that the times she put in her statement were estimates.  
Ms Glanville agreed that Mr Barrett was very particular about staff following the rules and if rules were not followed they 
were in trouble. 

119 When Ms Glanville was asked about discrepancies with respect to the times of the events of 7 September 2005 in the email she 
sent Mr Barrett and her witness statement, Ms Glanville stated that her witness statement was more accurate.  Ms Glanville 
stated that no other teaching staff except Ms Williams and Ms Atkinson were in the staffroom when Ms Lamborne came in and 
she could not recall Mr Hollow, Ms Natoli and Ms Paraszczyn being there.  Ms Glanville understood that the wet weather 
policy meant that if it was raining one teacher had to remain in the classroom supervising students whilst the buddy teacher 
went to the toilet and got their lunch and then returned to the classroom. 

120 Ms Glanville reiterated that Ms Atkinson and Ms Williams were disrespectful to Ms Lamborne and they failed to obey an 
instruction given to them.  Ms Glanville could not recall Ms Williams and Ms Atkinson seeking clarification from 
Ms Lamborne about the wet weather policy and Ms Glanville stated that Ms Lamborne did not shout at Ms Williams and she 
claimed that she was calm.  Ms Glanville conceded that the interaction between Ms Atkinson and the non-teaching staff was 
light-hearted banter but under re-examination Ms Glanville maintained that she was offended by this banter. 

121 Ms Doyle is a teacher and she commenced employment at the school in 1990 and she resigned from the school in Term 2, 
2006.  Ms Doyle teaches kindergarten and pre-primary.  Ms Doyle stated that during the three years she worked with 
Mr Barrett she found him to have high expectations of staff, he was professional and that he expected staff to comply with his 
rules for the safety of the students and the effective functioning of the school.  Ms Doyle was normally employed by the 
respondent as a relief support teacher in kindergarten and pre-primary on Tuesdays but on Wednesday 7 September 2005 she 
was relieving in classroom 3B from approximately 11.20am for Ms Jill Pearce who told her she had no duty to undertake that 
day.  Ms Doyle stated that she heard an announcement on the PA system when the lunch time bell rang that the wet weather 
policy was to be implemented and she stated that she personally did not know this policy but used common sense and knew 
that the students were to stay inside the classroom and be supervised. 

122 Ms Doyle stated that after the Incident Ms Atkinson spoke to her about a fight she had just been involved in the staffroom 
involving herself, Ms Williams and Ms Lamborne and Ms Atkinson told her that she was angry because she felt that 
Ms Lamborne had no right to implement restrictions on lunch breaks as staff were entitled to their lunch break.  Ms Doyle 
stated that she offered to mind Ms Atkinson’s class while she was on duty and Ms Atkinson told her that as she was on duty 
she did not mind if they were inside or out of the classroom.  Ms Doyle gave evidence that as her students told her that other 
students were outside playing she let her students out to play after much reluctance and kept going out to check on them.  
Ms Doyle stated that at one point she left her classroom to make a two to three minute phone call which she regretted, but she 
stated that she supervised her class either in the classroom or the verandah for the entire lunch period in accordance with the 
wet weather announcement made by Ms Lamborne. 

123 Under cross-examination Ms Doyle stated that on 7 September 2005 she was relieving for Ms Lornie and was then asked to 
teach students in classroom 3B from 11.20am onwards.  Ms Doyle stated that the phone call she made at lunch time was urgent 
and she was only away from the students for approximately four minutes and the students waited for her on the verandah.  
Ms Doyle stated that when she returned she let the students into the classroom and she stated that the students wanted to go 
outside as they had seen students on the senior side of the school outside and she then observed some students playing on some 
play equipment near the canteen. 
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124 Ms Doyle stated that she was concerned when Mr Barrett rang her to discuss her conversation with Ms Atkinson on 
7 September 2005 because she was unaware why this conversation was necessary and she stated that she was told by 
Mr Barrett to keep their conversation confidential.  Ms Doyle gave evidence that she was counselled for missing duty on 
7 September 2005. 

125 Ms Doyle described Ms Williams as a good friend that she has know for a long time and a good teacher with strong values and 
she stated that she would stick by her convictions and that she is a professional, decent and honest person.  Ms Doyle stated 
that she also knows Ms Atkinson and she stated that she is an honest person. 

126 Ms Doyle stated that she had never been threatened by Mr Barrett but she agreed that Mr Barrett had given her an ultimatum 
that she had to read his emails sent to her from the school within one week of receiving them and Mr Barrett told her that if she 
did not respond to his emails that she would ‘be back in his office’.  Ms Doyle stated that she was upset by this because she 
had difficulty opening emails at home.  Ms Doyle stated that she was not frightened of Mr Barrett but she was scared of any 
possible repercussions if Mr Barrett was crossed.  Ms Doyle stated that many staff had left the school since Mr Barrett became 
Principal but she disagreed that the school was run on fear and payback.  Ms Doyle stated that one of the reasons that she 
resigned from the school was because of Mr Barrett. 

127 Ms Doyle stated that she did not undertake duty on 7 September 2005 because the wet weather policy was in place. 
128 Under re-examination Ms Doyle stated that there was a range of reasons why she resigned from her position at the school.  

Ms Doyle stated that she was unhappy working at the school one day a week as there was a lot of additional work to undertake.  
Ms Doyle stated that she has been a very good friend of Ms Williams and Ms Atkinson for a long time and she described 
Ms Williams as being a good teacher who was hard working and professional and Ms Atkinson as also being hardworking, 
honest and a teacher who loves her job and the students she taught and she stated that she works hard. 
Submissions 
Applicant 

129 The applicant argues that the disciplinary action against Ms Williams and Ms Atkinson by the respondent is unwarranted, 
unjust and unreasonable and claims that there is and was no basis in law or on the evidence to discipline Ms Atkinson or 
Ms Williams. 

130 The applicant maintains that a lawful instruction was not given to Ms Williams and Ms Atkinson to undertake the wet weather 
policy, the wet weather policy was not clearly understood by staff at the school, Ms Williams and Ms Atkinson were entitled to 
clarify their understanding of the practice with Ms Lamborne, both Ms Williams and Ms Atkinson were not late to attend 
duties and they did not go outside of their duty areas and if they did so it was because they were exercising common sense. 

131 The applicant argues that the respondent did not obtain a full and detailed understanding of what occurred on the day of the 
Incident from Ms Williams and the respondent did not complete a full investigation of the Incident as claimed by Mr Barrett.  
The applicant argues that there were fundamental flaws in Mr Barrett’s investigation into the Incident and the applicant argues 
that the respondent treated Ms Williams and Ms Atkinson unfairly when it knew that other teachers had transgressed the wet 
weather policy and they were not counselled or disciplined. 

132 The applicant argues that even though Ms Atkinson and Ms Williams were disciplined for different reasons the respondent 
conducted its case as if their conduct and their circumstances were identical and the applicant maintains that the respondent’s 
main concern was the failure by Ms Williams and Ms Atkinson to comply with the purported lawful instruction which 
overrode the duty roster on 7 September 2005. 

133 The applicant maintains that when the respondent attempted to rescind some aspects of the disciplinary letters at the 
commencement of the hearing which respect to the failure of Ms Williams and Ms Atkinson to attend duty punctually the 
respondent effectively abandoned those aspects of the accusations against Ms Williams and Ms Atkinson and the applicant 
argues that Ms Williams and Ms Atkinson were unfairly accused of not turning up to duty on time in any event as the wet 
weather policy overrides the lunch time supervision duty. 

134 The applicant argues that where there is any conflict or doubt in the evidence the applicant’s evidence should be preferred.  
The applicant maintains that the evidence given by its witnesses was detailed and comprehensive and was unchallenged in 
cross-examination except in one instance and the evidence given by the applicant’s witnesses was not broken down during 
cross-examination.  The applicant argues that in contrast the respondent’s witnesses gave evidence that was not detailed or 
comprehensive, some of the evidence given by their witnesses was evasive and imprecise, many details were incorrect and 
when challenged under cross-examination much of the evidence did not withstand scrutiny. 

135 The applicant argues that there was significant confusion and inconsistency about the existence of and understanding and 
application of the wet weather policy and in any event this policy was impractical and unworkable. 

136 The applicant maintains that Ms Williams and Ms Atkinson did not wilfully disobey Ms Lamborne they merely spoke up for 
their lawful entitlement to a reasonable meal break and the applicant maintains that Ms Williams and Ms Atkinson did not 
refuse to abide by the wet weather policy but questioned Ms Lamborne about this policy and she walked out of the staffroom 
when they did so.  Additionally Ms Lamborne did not describe their exchange as a fight and the applicant rejects the 
respondent’s claim that the behaviour of Ms Williams and Ms Atkinson both during and after the Incident reflected a pattern of 
behaviour. 

137 The applicant argues that neither Ms Williams nor Ms Atkinson were late carrying out their lunch time supervision on 
7 September 2005 and there was no evidence that Ms Atkinson left her supervision area and if the Commission finds that she 
did it was justified.  Both Ms Atkinson and Ms Williams were entitled to a reasonable meal break on this day in accordance 
with Clause 30 of the Agreement and they were entitled to assert their legal rights to a reasonable meal break.  The applicant 
argues that Ms Atkinson and Ms Williams were not given a lawful instruction to undertake the wet weather policy and there 
was no evidence of inappropriate behaviour by Ms Atkinson as she had a duty to demonstrate pastoral concern for 
Ms Williams (see Clause 24/3.5 of the Agreement). 

138 The applicant maintains that the Commission should have regard to broader issues relevant to this application.  The applicant 
argues that teachers at other Catholic Schools have not been treated the same when late for duty and the applicant is concerned 
that the respondent and its delegate has limited knowledge about the existence and application of employment law principles 
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and legal concepts such as duty of care.  The applicant maintains that the respondent could have breached Clause 30 of the 
Agreement as Ms Williams and Ms Atkinson were entitled to a meal break and the applicant argues that the respondent may 
have also breached s41 of the Minimum Conditions of Employment Act 1993 because the school decided to take action which 
was likely to have a significant effect on Ms Williams and Ms Atkinson and they were not informed by the respondent as soon 
as reasonably practical after this decision had been made. 

139 The union argues that as union members both Ms Williams and Ms Atkinson have been treated less favourably than other 
employees of the respondent who are not members of the union. 

140 The applicant argues that the respondent’s actions towards Ms Williams and Ms Atkinson were discriminatory, arbitrary and 
capricious as there was overwhelming evidence that many other teachers did not comply with the wet weather policy on 
7 September 2005.  Many teachers were unaware of the existence of the wet weather policy and many were confused as to its 
terms and the non-compliance with the wet weather policy by other employees was ignored by Mr Barrett despite being in 
possession of information that demonstrated this to be the case.  There was also evidence of habitual lateness by teachers at the 
school to undertake duty and none of these teachers had been given warning letters.  There was evidence that on the day of the 
Incident a number of teachers were not where they should have been during lunch time, there was confusion about the nature 
of the policy and a number of teachers did not make any arrangements with their buddy teacher and neither Ms Williams and 
Ms Atkinson were late for duty on that day.  If Ms Atkinson was found to have moved away from her assigned area she only 
did so to return students from an out of bounds area.  The applicant argues that this supports its submission that Ms Williams 
and Ms Atkinson were singled out for adverse treatment and the applicant claims that further evidence of Mr Barrett 
victimising Ms Williams and Ms Atkinson is demonstrated by the respondent paying Ms Doyle to attend the hearing whilst no 
longer being employed by the school and Ms Williams and Ms Atkinson not being paid to attend the hearing. 

141 The applicant argues that when the respondent issued disciplinary letters to Ms Williams and Ms Atkinson this breached the 
implied terms of a duty of good faith and a duty that a party has not to conduct itself in a manner calculated or likely to destroy 
or seriously damage the relationship of confidence and trust between the parties without proper and reasonable cause (see 
Russell v The Trustees of the Roman Catholic Church for the Archdiocese of Sydney & Anor [2007] NSWSC 104, and Concut 
v Worrell [2000] 75 ALJR 321 at [51][3] per Kirby J.).  The applicant also argues that the respondent’s continuing allegations 
against Ms Williams with respect to duty of care issues contravenes both of these implied terms.  The applicant also maintains 
that the respondent’s treatment of Ms Williams and Ms Atkinson has caused considerable anxiety and stress to them both 
which is in breach of the respondent’s duty to provide and maintain a working environment in which employees are not 
exposed to hazards. 

142 The applicant argues that this matter centred around issues of control, intimidation and revenge and described Mr Barrett as a 
dogmatic bully who does not tolerate any lack of cooperation by staff members.  Ms Lamborne gave evidence that both she 
and Mr Barrett could be intimidating and evidence was given about Mr Barrett’s intimidating behaviour by Ms Williams, 
Ms Atkinson, Ms Glanville and Ms Doyle.  The applicant also argues that if Mr Barrett had handled the Incident professionally 
and followed proper procedures then this matter would not have been dealt with by the Commission and this issue would not 
have gone further if Ms Lamborne had explained the position when asked to by Ms Williams and Ms Atkinson. 

143 The applicant argues that even though Ms Atkinson was late to duty on 12 September 2005 she apologised for doing so and in 
contrast Ms Lornie who was also late for duty that day and had to be called to attend duty was not counselled strongly by 
Mr Barrett notwithstanding his claims that he did do so. 

144 Ms Lamborne also conceded that being late for duty was not a serious breach of discipline. 
145 Ms Atkinson refutes the claim that she made demeaning comments to non-teaching staff in the staffroom and Ms Glanville 

confirmed that this discussion was light hearted banter. 
146 The applicant argues that the Commission should find that the respondent has treated Ms Williams and Ms Atkinson unfairly 

and an order should issue that the disciplinary warning letters be treated as void. 
Respondent 

147 The respondent argues that Ms Atkinson and Ms Williams misconducted themselves because they deliberately flouted a lawful 
instruction and their disobedience was wilful compared with others who did not follow the wet weather practice on the day.  
The respondent claims that both Ms Atkinson and Ms Williams singled themselves out by having an exchange with 
Ms Lamborne and therefore it was just and reasonable to issue them with warning letters. 

148 The respondent argues that when Ms Atkinson and Ms Williams failed to attend duty punctually this demonstrated a pattern of 
unacceptable behaviour and when Ms Atkinson did not attend car park duty on 12 September 2005 this was also a deliberate 
action on her part. 

149 The respondent maintains that Ms Lamborne was entitled to give the direction she did to Ms Williams and Ms Atkinson and 
after investigating the Incident Mr Barrett was entitled to warn Ms Williams and Ms Atkinson about being late for duty and 
about their responsibilities for being on duty and remaining in their designated area because Mr Barrett has an obligation to 
discharge his duty of care to ensure that the students are properly supervised.  The respondent argues that it is unacceptable to 
be faced with employees who are not prepared to react positively to an instruction to return to classrooms to undertake 
supervisory duties and it is inappropriate for employees to quibble and prevaricate about an instruction of this nature and for 
employees to be argumentative or belligerent.  The respondent also maintains the language and attitude of Ms Williams and 
Ms Atkinson towards Ms Lamborne was inappropriate given that she holds a senior position. 

150 The respondent argues that the instruction that Ms Lamborne gave Ms Atkinson and Ms Williams was lawful and reasonable 
as there was a policy or practice with respect to undertaking wet weather duty at the school and Ms Lamborne directed that 
students be supervised indoors.  The respondent argues that it was not appropriate for Ms Williams and Ms Atkinson to 
challenge this direction as the direction related to students and their safety.  Ms Lamborne announced the wet weather policy 
on three occasions on 7 September 2005 and even though Ms Williams and Ms Atkinson were aware that the policy was in 
place they challenged this instruction and quibbled about it interfering with their lunch.  After their interaction became heated 
and as Ms Williams and Ms Atkinson both resented being disturbed during their lunch break they both rebuffed 
Ms Lamborne’s direction. 
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151 The respondent maintains that Ms Atkinson admitted that she was belligerent in her exchange with Ms Lamborne in the 
staffroom but she denied that her conduct was untoward and Ms Williams conceded that Ms Lamborne ordered her to leave the 
staffroom during the lunch break and she challenged this and resisted her orders and asked her to explain what was happening. 

152 Mr Barrett gave evidence that after he was advised of the Incident by another teacher Ms Paraszczyn he spoke to Ms Lamborne 
and then conducted an investigation into the exchange and based on this investigation he prepared two warning letters.  The 
respondent argues that Mr Barrett’s investigation was the best he could undertake in the circumstances and Ms Atkinson and 
Ms Williams were given an opportunity to put their side of the story but they only gave limited responses.  Mr Barrett gave 
evidence that he was concerned that Ms Atkinson was late for duty and that she had left her designated area and that he had 
witnessed both Ms Williams and Ms Atkinson as not being present at their duty areas.  The respondent argues that as teachers 
have a duty of care to supervise students at all times it was therefore appropriate that Mr Barrett ensure that staff were aware of 
their duty obligations and Mr Barrett had reminded staff prior to the Incident that being on duty was integral to the care of 
students and that punctuality was essential. 

153 Ms Lamborne gave evidence that the wet weather policy was well established and that she was bewildered and amazed when 
Ms Williams and Ms Atkinson refused her instructions.  The respondent argues that Ms Atkinson and Ms Williams were 
putting their needs ahead of the needs of the students because they wanted to eat their lunch and the issue concerning 
Ms Williams’ behaviour at Bayswater Swimming Pool demonstrates that Ms Williams puts her interests above that of the 
students. 

154 The respondent argues that Mr Barrett was entitled to issue warning letters to Ms Atkinson and Ms Williams and the 
respondent maintains that Mr Barrett was entitled to be satisfied on the evidence that Ms Atkinson and Ms Williams were late 
to their duty areas and in Ms Williams’ case she left her area unsupervised.  Mr Barrett adopted the correct approach by 
seeking to establish the facts involved and he afforded Ms Atkinson and Ms Williams the opportunity to meet him and provide 
an explanation.  Mr Barrett emailed witnesses to obtain views about what took place and he had independent evidence about 
Ms Atkinson’s exchange with the non-teaching staff which he found to be inappropriate.  The respondent therefore maintains 
that the warning letters ought to stand as being a proper exercise of the power of the respondent to discipline its employees. 

155 The respondent argues Ms Atkinson and Ms Williams misconducted themselves when they refused to implement the wet 
weather practice and even though the respondent concedes that Ms Atkinson did arrange wet weather duty with her buddy it 
argues that she did not carry this through as she did not do her share.  The respondent also confirmed that once the wet weather 
policy was in place the duty roster was suspended. 

156 The respondent maintains that the evidence given by the respondent’s witnesses should be preferred to that given by 
Ms Williams and Ms Atkinson as Ms Williams was aggressive in the staffroom on 7 September 2005 and Ms Atkinson was 
confused, vague and unable to recollect relevant issues and the respondent argues that there was consistency between some of 
the evidence given by the respondent’s witnesses and with the evidence given by some of the applicant’s witnesses. 

157 The respondent argues that there was no evidence that Ms Atkinson and Ms Williams were targeted because they were union 
members. 
Findings and conclusions 
Credibility 

158 I listened carefully to the evidence given by each witness and closely observed each witness.  I have confidence in the evidence 
given by Ms Williams and Ms Atkinson as I am of the view that both gave their evidence in a considered and clear manner and 
their evidence was in the main consistent and not broken down during extensive cross-examination.  I also find that both 
Ms Williams and Ms Atkinson gave evidence which was plausible and they had detailed recollections about relevant events 
and I find that their evidence was consistent with each other’s evidence and with evidence given by a number of other 
witnesses who gave evidence during these proceedings. 

159 I have similar confidence in the evidence given by the other witnesses from the school who gave evidence on behalf of the 
applicant and I take no issue with Ms Howe’s evidence as it is my view that she gave her evidence honestly and to the best of 
her recollection. 

160 I have significant concerns about the evidence given by Mr Barrett who I found to be an unconvincing witness.  On a number 
of occasions Mr Barrett gave inconsistent evidence and some of his evidence was at odds with the evidence given by 
Ms Lamborne, for example his understanding about how the wet weather practice operated was different to that of 
Ms Lamborne’s understanding.  I also found some of Mr Barrett’s evidence to be self serving.  For example he claimed that he 
viewed lateness to duty as a serious issue yet Ms Lornie had to be located and reminded to undertake duty on 12 September 
2005 and she was only counselled by him which contrasted with his attitude towards Ms Atkinson who arrived late for duty 
that day after speaking to a parent.  In my opinion Mr Barrett tailored his evidence to suit the respondent’s case against 
Ms Williams and Ms Atkinson.  It is clear that from the information contained in the emails Mr Barrett received from staff as 
part of his investigation into the Incident that a number of teachers remained in the staffroom after Ms Lamborne entered and 
told Ms Williams to leave to implement the school’s wet weather practice and Mr Barrett did not formally investigate these 
teachers with respect to their compliance with the wet weather practice.  Furthermore, Mr Barrett claimed at one point that all 
teachers had accounted for the whereabouts of their students at lunch time on the day of the Incident but he conceded that this 
was not the case when questioned closely about this issue.  Mr Barrett claimed that Ms Atkinson chose not to have a support 
person attend the meeting he had with her about the Incident on 9 September 2005 however it is clear that Ms Atkinson was 
given no opportunity to have a support person in attendance given the timing of this meeting and despite Mr Barrett’s claim in 
evidence in chief that Ms Atkinson had the opportunity to have discussions with him about his findings on 22 September 2005 
in cross-examination Mr Barrett stated that this meeting was only held to give Ms Atkinson her warning letter. 

161 Even though I find that Ms Lamborne gave her evidence in a considered manner much of her evidence was inconsistent.  For 
example, Ms Lamborne initially claimed that she gave an instruction to Ms Atkinson to implement the wet weather practice 
which she disobeyed and continued to give evidence that Ms Atkinson had ignored her instruction yet she then stated in cross-
examination that she became aware when she was in the staffroom during the Incident that Ms Atkinson had already made an 
arrangement to supervise her students with her buddy teacher.  Ms Lamborne gave evidence that all teaching staff in the 
staffroom apart from Ms Atkinson and Ms Williams followed her instructions without hesitation yet this was not the case on 
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the evidence of a number of other witnesses and on the information contained in the emails from staff about the Incident which 
were solicited by Mr Barrett.  The weight of evidence is also against Ms Lamborne with respect to her claim that her 
interaction with Ms Atkinson and Ms Williams was polite and professional. 

162 I find that the evidence given by Ms Glanville should be treated with caution as the evidence she gave to the Commission was 
different to the information contained in the email she sent to Mr Barrett soon after the Incident occurred and Ms Glanville was 
inconsistent when giving evidence about Ms Atkinson’s interaction with non-teaching staff during the Incident. 

163 I have no hesitation accepting the evidence given by Ms Doyle as in my view she gave her evidence honestly and to the best of 
her recollection. 

164 In the circumstances where there is any conflict in the evidence I prefer the evidence given by Ms Williams and Ms Atkinson 
as well as the other witnesses who gave evidence on behalf of the applicant to the evidence given by the respondent’s 
witnesses, except Ms Doyle. 

165 In this instance the Commission is required under this referral pursuant to s44(9) of the Act to determine, taking into account 
the objects of the Act and s26 considerations, whether or not the first and final warning letters given to Ms Williams and 
Ms Atkinson for serious misconduct should be declared void.  Section 44(9) of the Act provides as follows: 

“(9) Where at the conclusion of a conference held in accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not been settled by agreement between all of the parties, the 
Commission may hear and determine that question, dispute, or disagreement and may make an order binding 
only the parties in relation to whom the matter has not been so settled.” 

166 The disciplinary letter issued to Ms Williams states that she was given a first and final warning for disobeying a lawful 
instruction and inciting others to do the same and Ms Williams was also warned for failing to punctually attend duty and to 
remain within her assigned duty area on the day of the Incident.  Mr Barrett then states in his letter that both the failure to 
comply with a lawful instruction from Ms Lamborne on 7 September 2005 and to punctually attend and remain in her assigned 
duty area on that day constituted serious misconduct and Ms Williams was warned that any further violation of instructions or 
duty obligations will result in her summary termination. 

167 Ms Atkinson’s disciplinary letter states that she was issued a first and final warning for the manner in which she interacted 
with Ms Lamborne and members of the non-teaching staff in the staffroom at lunch time on 7 September 2005 which 
Mr Barrett regarded as being inappropriate and for her failure to attend car park duty punctually on Monday 12 September 
2005.  Mr Barrett maintained that these violations both constituted serious misconduct and he advised Ms Atkinson that any 
further violations of instructions relating to duty will result in summary termination. 

168 After considering all of the evidence given in these proceedings both written and oral and taking into account my views on 
witness credit I conclude that the actions of Ms Williams and Ms Atkinson during and after the Incident and Ms Atkinson’s 
behaviour on 12 September 2005 did not constitute serious misconduct and that their behaviour did not warrant a first and final 
warning. 

169 I find that both Ms Williams and Ms Atkinson are long standing, successful and highly regarded teachers within the Catholic 
school system and it also was not in dispute and I find that prior to the Incident neither Ms Williams nor Ms Atkinson had been 
involved in any disciplinary proceedings nor had they previously been given warnings about their behaviour or for being late to 
attend duty.  It was also not in dispute that apart from Ms Williams and Ms Atkinson Mr Barrett had not issued any formal 
warnings to teachers at the school for being late for duty prior to or post the Incident. 

170 There was no dispute that the weather was inclement on 7 September 2005 but it was not raining when Ms Williams and 
Ms Atkinson undertook their rostered duty between 1.00pm and 1.20pm that day.  It was also not in dispute that when the 
school’s wet weather practice is invoked students are not supposed to be outside of their classrooms and teachers are therefore 
not expected to undertake their rostered duty. 

171 The Incident took place after Ms Lamborne twice announced that the school’s wet weather practice was to be enacted prior to 
and at the commencement of the lunch break on 7 September 2005.  During the Incident an exchange took place involving 
Ms Lamborne, Ms Williams and Ms Atkinson about the implementation of this practice and its interface with teachers rostered 
to undertake duty.  In my view it was not surprising that both Ms Williams and Ms Atkinson were confused and questioned 
Ms Lamborne about the implementation of this practice after Ms Lamborne entered the staffroom on 7 September 2005 and 
told Ms Williams to return to class to implement the wet weather practice, particularly in light of the fact that they were both 
eating their lunch prior to undertaking duty in the second half of lunch, and given the confusion by administrators and staff at 
the school about how the wet weather practice was to operate.  In this respect, contrary to the claims of Ms Lamborne and 
Mr Barrett there was clearly confusion amongst staff about the nature and implementation of the school’s wet weather practice 
at the time of the Incident as this practice was not well known by teachers at the school.  For example, both Ms Lamborne and 
Mr Barrett gave different views as to how this practice operated as well as other staff members at the school who gave 
evidence in these proceedings and teachers who were asked by Mr Barrett about this practice as part of his investigation into 
the Incident had different views about how it was to operate.  It was also not in dispute that this practice had not been reduced 
to writing (see Exhibits A2, A6, R2, R9, Exhibit R3 emails to Mr Barrett from Ms Foxcroft, Ms Doyle, Ms Natoli, the 
evidence of Ms Williams transcript page 52, Ms Lornie transcript page 99, Ms Atkinson transcript page 76, Ms Lamborne 
transcript pages 268-270, Ms Glanville transcript pages 343 and 346 and Ms Doyle transcript pages 348-9).  Additionally, a 
number of witnesses gave evidence in the proceedings that on 7 September 2005 a number of students were not in their 
classrooms as required under the wet weather practice which in my view reinforces my conclusion that teachers at the school 
did not have an understanding of how the practice was to operate and when Ms Lamborne called off the wet weather practice 
on 7 September 2005 during the lunch break it is unclear whether or not the standard duty roster would then be invoked as she 
did not appear to give any instructions to teacher to this effect.  In my opinion it is within this context that the exchange 
between Ms Lamborne, Ms Atkinson and Ms Williams should be reviewed. 
Ms Williams 
Disobeying a lawful instruction and inciting others to do the same 

172 I find that after Ms Lamborne entered the staffroom at approximately 12.45pm on 7 September 2005 after having made two PA 
notifications to staff members about implementing the wet weather practice at lunch time she singled out Ms Williams when 
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she required her to leave the staffroom immediately to undertake the wet weather practice.  I accept Ms Williams’ evidence 
that even though she had taught at the school for many years she was unsure about exactly how the wet weather practice was to 
be implemented and I accept that she was also confused by Ms Lamborne’s request for her to leave the staffroom immediately 
because she was rostered to undertake duty at 1.00pm and needed to eat her lunch.  I therefore find that it was appropriate for 
her to attempt to clarify what was to happen with respect to implementing this practice and I accept that when Ms Lamborne 
refused to respond to Ms Williams request to clarify the specifics of the school’s wet weather practice that Ms Williams 
finished eating her lunch because she was undertaking duty in the second half of lunch.  In the circumstances, I accept that 
Ms Williams was not acting inappropriately when she questioned Ms Lamborne’s instruction given the uncertainty 
surrounding the operation of this practice and the lack of clarification about the practice by Ms Lamborne when she refused 
Ms Lamborne’s request for her to leave the staffroom immediately to implement the wet weather practice.  Even though 
Ms Lamborne was more senior than Ms Williams it is my view that Ms Williams asked Ms Lamborne a legitimate question 
when seeking clarification about the wet weather practice and Ms Lamborne should have responded to Ms Williams.  There 
was no evidence that Ms Williams incited any other staff members to disobey a lawful instruction and this was not pressed by 
the respondent during the proceedings. 
Failure to punctually attend duty and remain within the assigned duty area 

173 As I accept Ms Williams’ evidence I find that she did not fail to attend duty punctually and I find that when she did venture out 
of her assigned duty area on 7 September 2005 she did so for good reason.  It was also the case that Ms Williams’ whereabouts 
in the period of 12.55pm to 1.20pm on 7 September 2005 was corroborated by the evidence of Ms Atkinson.  I find that 
Ms Williams left the staffroom at approximately 12.57pm with Ms De Luca to undertake her normal duty in the usual area and 
I accept Ms Williams’ evidence that as no children were in the area she normally supervised she made every effort to locate 
where students were to supervise them.  I accept that as part of this process Ms Williams liaised with both Ms Croswell and 
Ms Atkinson to ensure that students who were outside of their classrooms were supervised and I accept that she undertook duty 
in the general vicinity of the area she was expected to supervise.  Even though Ms Williams did not remain in her designated 
duty area for the full duration of her duty period I find that Ms Williams acted appropriately and used her common sense and 
made every effort and did fulfil her duty obligations by locating where students were after ensuring that her normal duty area 
was covered by Ms Atkinson.  Clearly there was no point in Ms Williams undertaking duty in an area where there were no 
students or where students were being supervised by another teacher and supervision was required elsewhere.  I therefore 
conclude that Ms Williams did not misconduct herself when she undertook her rostered duty on 7 September 2005. 

174 In the circumstances I conclude that the actions of Ms Williams during the Incident and when undertaking duty did not 
constitute misconduct or behaviour that warranted her being given any warning whatsoever let alone a first and final warning. 
Ms Atkinson 
Inappropriate interaction with Ms Lamborne and non-teaching staff during the Incident 

175 I find that it was not unreasonable for Ms Atkinson to support Ms Williams in her attempt to clarify the nature of the wet 
weather practice with Ms Lamborne after she entered the staffroom at lunch time on 7 September 2005 particularly given the 
confusion about the school’s wet weather practice and as both Ms Williams and Ms Atkinson were having their lunch in 
preparation for undertaking duty for the second half of the lunch break I find that Ms Atkinson had a legitimate reason to 
question Ms Lamborne’s instruction to Ms Williams.  I find that Ms Atkinson did not behave inappropriately towards 
Ms Lamborne when she said to Ms Lamborne words to the effect ‘come on surely she can eat her lunch’ and I also accept that 
even though Ms Atkinson initially stated that her manner towards Ms Lamborne was belligerent, she later retracted this 
concession after reconsidering the nature of her interaction with Ms Lamborne.  I have considered the evidence about the 
exchange between Ms Atkinson and the non-teaching staff whereby Ms Atkinson discussed exchanging salaries with the non-
teaching staff if they were to undertake duty.  It is my view that any reasonable person could not be offended by the nature of 
this exchange and I also note that Ms Glanville was inconsistent in her evidence when asked about the interaction as she 
initially stated that it was light hearted banter and then she stated that she was offended by the conversation.  I therefore 
conclude that Ms Atkinson’s interaction with Ms Lamborne and the members of the non-teaching staff during the Incident did 
not in any way constitute serious misconduct or misconduct of any kind or behaviour warranting the issuance of a warning.  I 
reject the respondent’s claim that Ms Atkinson behaved inappropriately as she did not complete her share of duty with her 
buddy teacher on the day of the incident as there was no evidence confirming this and in any event Ms Atkinson was no 
disciplined for this alleged failure. 
Failure to punctually attend car park duty on 12 September 2005 

176 There was no dispute that Ms Atkinson was approximately ten minutes late for car park duty on 12 September 2005 and I 
accept Ms Atkinson’s evidence that she was talking to a parent after classes had finished for the day and this caused her to be 
late for duty.  I also note that this duty was only completed one week each term and was therefore irregular.  I accept 
Ms Atkinson’s evidence that she apologised to Ms Ronchi and Mr Barrett when she arrived for duty of her own volition once 
she realised that she had duty obligations and there was no dispute that another teacher on duty that day, Ms Lornie, had to be 
contacted to attend this duty and was not warned for this non-attendance.  I acknowledge the importance of a teacher’s duty of 
care towards students and the requirement on teachers to undertake duty to ensure that students are adequately supervised 
during breaks and before and after school however I accept that teachers have a number of commitments and responsibilities 
and that from time to time teachers will be late for duty for a number of legitimate reasons as confirmed by evidence given in 
these proceedings.  There was also no evidence that Ms Atkinson had previously been late for duty and there was also no 
evidence to support the respondent’s claim that Ms Atkinson deliberately did not turn up to duty on time.  In the circumstances 
it is my opinion that Ms Atkinson did not misconduct herself when she was late to attend duty on this date and it was therefore 
inappropriate for Mr Barrett to issue Ms Atkinson with a first and final warning with respect to this issue.  In reaching this 
view I also take into account the evidence of Ms Williams and Ms Atkinson that many teachers at the school had been late for 
duty and Mr Barrett’s evidence that apart from Ms Atkinson and Ms Williams no other teacher had been formally warned 
about being late for duty or not attending duty on time.  Even though Mr Barrett gave evidence that he strongly counselled 
teachers when he was aware of their lateness to attend duty I find that in this instance Mr Barrett was being deliberately 
selective when he issued Ms Atkinson with a warning with respect to this issue. 
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177 I accept that it is appropriate for a school’s principal to investigate issues when tensions arise between staff members 
particularly when an issue arises between an administrator and a teacher however I find that Mr Barrett did not handle the 
events surrounding the Incident and Ms Atkinson’s late attendance to duty on 12 September 2005 in a professional, productive, 
fair and measured manner.  Even though it appears that Mr Barrett went out of his way to target Ms Williams and Ms Atkinson 
and that he ensured that he gathered sufficient evidence so they would be formally disciplined I find no evidence to support the 
applicant’s claim that Ms Williams and Ms Atkinson were targeted by Mr Barrett because of their union membership.  I also 
find that both Ms Williams and Ms Atkinson were denied procedural fairness and natural justice given the manner in which the 
Incident was investigated and dealt with by Mr Barrett. 

178 In my view Mr Barrett should have recognised that the main issue relevant to the Incident was the confusion by many teachers 
about the implementation of the school’s wet weather practice and instead of concentrating on a minor altercation which arose 
due to this confusion (Ms Lamborne did not even raise the Incident with Mr Barrett as a concern) in my view staff and students 
of the school would have been better served by having this duty of care issue dealt with in an educative and not punitive 
manner.  It is also my view that when Mr Barrett issued first and final warnings to Ms Atkinson and Ms Williams that this was 
out of proportion to the nature of the behaviour alleged to have been committed by Ms Williams and Ms Atkinson, particularly 
given that many teachers at the school have been late to duty and have not been disciplined at all and when taking into account 
that Ms Atkinson and Ms Williams were not required to undertake duty at all if the wet weather practice was being followed. 

179 Mr Barrett claimed that Ms Atkinson was able to have a support person with her when he had a meeting with her on 
9 September 2005 to discuss her actions during the Incident however this opportunity was denied to her given the lack of 
notice about when this meeting was to take place.  Mr Barrett also claimed that when he had a meeting with Ms Atkinson on 
22 September 2005 she had an opportunity to respond to his findings that she had misconducted herself yet this meeting only 
involved handing Ms Atkinson her letter of warning and as a result Ms Atkinson had no opportunity to respond to Mr Barrett’s 
decision to issue her with a first and final warning.  It was not in dispute that Mr Barrett did not have a meeting with 
Ms Williams to discuss the Incident and to respond to his adverse findings against her despite Ms Williams indicating that she 
was prepared to meet with him after giving him a detailed written response to the allegations.  I also find that Ms Atkinson and 
Ms Williams were denied natural justice when they were not given copies of the emails received by Mr Barrett about their 
interactions with Ms Lamborne and non-teaching staff members in the staffroom during the Incident. 

180 In the circumstances I find that Ms Williams and Ms Atkinson were not given a fair go all round and did not warrant being 
given first and final warnings as they did not behave in such a manner as to constitute serious misconduct.  I will therefore 
order that the warning letter dated 18 September 2005 given to Ms Williams and the warning letter given to Ms Atkinson dated 
16 September 2005 be declared void. 

181 A minute of proposed order will now issue. 
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DISPUTE REGARDING DISCIPLINARY SANCTIONS IMPOSED ON TWO UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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DATE TUESDAY, 26 JUNE 2007 
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Result Upheld and Order Issued 
 

Order 
HAVING HEARD Mr D Howlett of counsel on behalf of the applicant and Ms K Wroughton of counsel on behalf of the 
respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS THAT the name of the respondent be deleted and that the Roman Catholic Archbishop of Perth be 
substituted in lieu thereof. 

2. DECLARES THAT Carolyn Williams and Francine Atkinson did not misconduct themselves in such a manner 
as to constitute serious misconduct as alleged by the respondent. 

3. ORDERS THAT the warning letter dated 18 September 2005 given to Carolyn Williams and the warning letter 
given to Francine Atkinson dated 16 September 2005 be declared void. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2006 WAIRC 05466 
ALLEGED UNFAIR DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS UNION OF W.A.(INCORPORATED) 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 22 SEPTEMBER 2006 
FILE NO/S CR 15 OF 2006 
CITATION NO. 2006 WAIRC 05466 
 
Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr R Bathurst (of counsel)  
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and 
WHEREAS on 14 July 2006 the application was set down for hearing and determination on 25, 26, 27 and 28 September 2006; and 
WHEREAS on 19 September 2006 the applicant wrote to the Commission requesting an adjournment of the hearing; and 
WHEREAS on 20 September 2006 the respondent advised the Commission that it did not consent to an adjournment being granted; 
and 
WHEREAS the Commission set down a hearing on 21 September 2006 for the purpose of hearing from the parties in relation to the 
request to adjourn the hearing; and 
WHEREAS on 21 September 2006 after hearing from the parties and considering the submissions the Commission advised the 
parties that the hearing would not be adjourned and reasons for decision for reaching this conclusion would issue at a later date; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the applicant’s application to adjourn the hearing set down for 25, 26, 27 and 28 September 2006 be and is hereby 
dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
2007 WAIRC 00521 

ALLEGED UNFAIR DISMISSAL 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE STATE SCHOOL TEACHERS UNION OF W.A. (INCORPORATED) 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD 25, 26 AND 27 SEPTEMBER 2006, 8 DECEMBER 2006, 13 FEBRUARY 2007 
DELIVERED THURSDAY, 14 JUNE 2007 
FILE NO. CR 15 OF 2006 
CITATION NO. 2007 WAIRC 00521 
 

Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Alleged breach of discipline - 
Principles applied - Allegation not substantiated - Employee unfairly dismissed - Order made for 
reinstatement – Industrial Relations Act 1979 s 44(9),  School Education Regulations 2000 r 39, 
Public Sector Management Act 1994 s 78, s 80, s 81 and s 86 

Result Upheld and Order issued 
Representation  
Applicant Mr T Borgeest (of counsel) and Mr S Millman (of counsel) 
Respondent Mr N C Monahan (of counsel) 
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Reasons for Decision 
1 On 10 February 2006 the State School Teachers’ Union of WA (Inc) (“the applicant”) lodged an application in the 

Commission pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to one of its members Ms Kylee 
Draper claiming that Ms Draper had been unfairly terminated on or about 29 November 2005 by the Director General, 
Department of Education and Training (“the respondent”).  The respondent denies that Ms Draper was unfairly terminated.  As 
conciliation proceedings did not resolve the dispute the matter was referred for hearing and determination pursuant to s44(9) of 
the Act. 
Application to Adjourn Hearing 

2 This application was set down for hearing on 25, 26, 27 and 28 September 2006 and the parties were notified of this on 14 July 
2006.  On 19 September 2006 the applicant requested an adjournment of the hearing as one of the applicant’s witnesses was 
overseas and unavailable on the hearing dates and the applicant wanted further time to investigate issues relevant to the 
application.  As the respondent did not consent to an adjournment being granted the Commission listed this matter for hearing 
on 21 September 2006 and after hearing from the parties and considering the submissions the Commission advised the parties 
that the hearing would not be adjourned and the reasons for reaching this conclusion would issue at a later date. 

3 I now elaborate on the reasons for deciding not to adjourn the hearing.  I considered that an adjournment of the hearing should 
not be granted as the witness who was unavailable to give evidence was an expert witness and as he could give evidence after 
witnesses for both the applicant and the respondent had given their evidence the applicant would not be disadvantaged.  I was 
also of the view that the applicant had been on notice as to the nature of the respondent’s case for some time and therefore had 
already been given sufficient time to prepare its case.  I also took into account that a significant number of witnesses were 
scheduled to give evidence on the dates already set down for the hearing and this application had been adjourned on a previous 
occasion.  In the circumstances and after considering whether to exercise discretion to grant the adjournment and whether a 
refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19) and taking into account 
equity and fairness I formed the view that an adjournment should not be granted. 
Background 

4 Ms Draper was terminated by the respondent because the respondent claimed that she had committed a breach of discipline 
with respect to her dealings with a student Michael Marshman at Safety Bay Senior High School (“SBSHS”) on 9 December 
2003.  The charge against Ms Draper is as follows: 

“On 9 December 2003 at Safety Bay Senior High School you used physical action against Michael Marshman, a student, 
in circumstances not authorised by regulation 39 of the School Education Regulations 2000 (WA).” [“the Incident”] 

(Exhibit A1 page 30) 
5 Regulation 39 of the School Education Regulations 2000 is as follows: 

“39. Preventing or restraining student from injuring persons or damaging property: s. 119(2)(f), 123(1) 
and 244(1) 

(1) A member of the teaching staff at a government school may take such physical action as is appropriate to 
prevent or restrain a student at the school from acting in a manner which places at risk the safety of —  
(a) that student or any other person; or 
(b) any property (whether or not vested in the Minister).  

(2) The power referred to in subregulation (1) may be exercised in any of the following circumstances —  
(a) when the student is attending the school or otherwise participating in an educational programme of the 

school; 
(b) when the student is attending a school camp or school activity conducted by the school; 
(c) when the student is on his or her way to or from a school camp or an activity conducted by the school, 

under the supervision of a member of the teaching staff; 
(d) when the student is engaged in a school activity involving students at the school or another school.” 

6 The correspondence relevant to Ms Draper’s termination for the period 31 December 2003 through to 29 November 2005 
when Ms Draper was terminated is contained in Exhibit A1. 

7 Ms Draper has been employed by the respondent since 1990 and prior to her termination was a Senior Teacher.  Ms Draper 
taught mathematics at SBSHS across years 8 through to 12 from 1992 until 2002 and she then taught years 10 through to 12 
until March 2004 and prior to 1992 she taught for two years at John Forrest Senior High School. 

8 Timeline of relevant events 
• By letter dated 31 December 2003 the respondent advised Ms Draper that she was suspected of a breach of discipline 

pursuant to s80 of the Public Sector Management Act 1994 (“the PSM Act”), specifically that she had physically 
assaulted Marshman on 9 December 2003 by headbutting him. 

• On 11 February 2004 Ms Draper denied this allegation. 
• By letter dated 2 March 2004 Ms Draper was advised by the respondent that in accordance with s81(2)(a) of the PSM 

Act, Mr Matt Elliott would investigate the suspected breach of discipline. 
• In March 2004 Ms Draper was charged pursuant to the criminal code in relation to this allegation. 
• On 16 March 2004 the respondent required Ms Draper to leave SBSHS and she was escorted off the premises on that 

date by a security guard and she was required to report for duty at the local District office. 
• By letter dated 20 April 2004 Ms Draper’s legal representative requested the investigation by Mr Elliott be held in 

abeyance pending the finalisation of the criminal proceedings and on 29 April 2004 the respondent acceded to this 
request. 

• On 28 June 2004 the charge against Ms Draper was heard by Jones, SM in the Rockingham Court of Petty Session and 
on 5 July 2004 he issued a decision acquitting Ms Draper of one count of common assault. 
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• By letter dated 15 July 2004 the respondent advised Ms Draper that Mr Elliott would recommence his investigation into 
the Incident. 

• By letter dated 2 August 2004 the respondent wrote to Ms Draper detailing six additional allegations relating to students 
involved in the events of 9 December 2003 and on 27 August 2004 Ms Draper’s legal representative responded on her 
behalf denying each allegation. 

• On 20 August 2004 Mr Elliott completed a report of his investigation into the Incident (“the Elliott Report”). 
• By letter dated 16 September 2004 the respondent advised Ms Draper that she was charged with a breach of discipline 

in relation to the Incident. 
• By letter dated 12 October 2004 Ms Draper denied this charge. 
• By letter dated 25 October 2004 the respondent advised Ms Draper that Mr Joe Baskwell would be conducting a 

disciplinary inquiry into the charge relating to the Incident pursuant to s86(4) of the PSM Act. 
• On 15 December 2004 Ms Draper was advised that the respondent would no longer be pursuing five of the six 

allegations investigated by Mr Ian Flack and advised Ms Draper that it intended to reprimand Ms Draper in relation to 
the sixth allegation. 

• After Ms Draper objected to the respondent’s proposed actions in relation to the sixth allegation the respondent charged 
Ms Draper with the sixth allegation involving Daniel Knott a year 8 student at SBSHS. 

• On 1 June 2005 Ms Draper formally denied this charge. 
• On 23 June 2005 the respondent advised Ms Draper that it had withdrawn its intention to reprimand her and withdrew 

the charge involving Knott. 
• On 6 September 2005 Mr Baskwell completed a report of his inquiry into the charge relating to the Incident (“the 

Baskwell Report”). 
• By letter dated 1 November 2005 the respondent advised Ms Draper that the inquirer had found that she had committed 

a breach of discipline in respect of the charge relating to the Incident and advised Ms Draper of its intention to dismiss 
her. 

• By letter dated 23 November 2005 Ms Draper’s representative disputed the findings made by Mr Baskwell in relation to 
the Incident. 

• By letter dated 29 November 2005 the respondent advised Ms Draper that her employment was terminated effective as 
from the date of receipt of the letter and she was required to immediately cease reporting for duty. 

Applicant’s evidence 
9 Mr David Back has been a teacher at SBSHS since 2002 and he teaches in the area of Design and Technology.  Mr Back stated 

that Ms Draper was his mentor teacher and she assisted him to teach year 8 maths and Mr Back stated that Ms Draper was 
recommended to him as being a competent teacher. 

10 Mr Back stated that Marshman was in his year 9 photography class in 2004 and Mr Black stated that he had minor disciplinary 
issues with Marshman.  Mr Back also stated that a major incident involving himself and Marshman took place on 9 September 
2004.  Mr Back stated that during a photography lesson on this date he heard noise coming from the darkroom and when he 
investigated he noticed that liquid had spilled on the floor and he saw Marshman and a female student wrestling and punching 
each other.  Mr Back stated that when he asked both students to come out of the room they verbally abused him and Mr Back 
stated that neither student wanted to discuss the issue with him.  Mr Back stated that the female student then went outside to 
complete work that he had allocated to her and Mr Back stated that Marshman continued to verbally abuse him and swear at 
him.  As it was SBSHS policy to withdraw students who were misbehaving to a “buddy” class Mr Back told Marshman to go 
to this alternative class and Mr Back stated that Marshman abused him and then told him that “You can't tell me what to do, I'll 
get you chucked out of the school like I did Ms Draper” (transcript page20).  Mr Back stated that Marshman then threw the 
work he had given him to complete on the floor and left.  Mr Back stated that after Marshman left the classroom he rang 
Student Services, which was responsible for the management of student behaviour at SBSHS, to let them know that Marshman 
was out of his class and he later told personnel at Student Services what had occurred in his class that day and discussed what 
to do next.  Mr Back stated that he videotaped the lesson and he showed the video to his line manager and the manager of 
Student Services and Mr Back stated that he filled out an incident report about this matter that evening and he gave a copy of 
the report to the manager of Student Services (see Exhibit A2).  Mr Back stated that Marshman remained in the “buddy” class 
until his issues with Marshman were resolved. 

11 Mr Back stated that a meeting was held with the acting principal Ms Christina Kemp, Marshman, his mother and the manager 
of Student Services, Mr Stuart Pryer on 17 September 2004 to discuss what had occurred on 9 September 2004 and at this 
meeting Marshman denied that he had done anything wrong in the darkroom and he denied that he had abused or threatened 
Mr Back when he was leaving the classroom.  Mr Back stated that Marshman was then told not to speak to Mr Back or have 
contact with him, he was withdrawn from Mr Back’s classes and Marshman was asked not to raise the issue of Ms Draper 
again with anyone at SBSHS.  Mr Back stated that he understood from either Ms Kemp or Mr Pryer that Marshman had 
claimed that he had hit him on the back of the head using the classroom door as Marshman left the classroom and Mr Back 
stated that he did not do this and as he had a video confirming his dealings with Marshman he could prove that this did not 
happen. 

12 Under cross-examination Mr Back stated that he was unaware that Marshman was the student involved in an incident with 
Ms Draper until approximately two weeks into semester two 2004 and he stated that he found out about this when he overheard 
Marshman discussing this incident with another student.  Mr Back disputed that Marshman did not verbally abuse him and 
Mr Back stated that if he was able to resolve issues with Marshman at the time he would not have considered the matter to be 
serious.  Mr Back conceded that Marshman was laughing when he first approached him but he stated that Marshman then 
continued to dispute that anything had happened and that he had done anything wrong and he continued to swear at Mr Back 
and Mr Back stated that Marshman’s behaviour that lesson had been different to his behaviour in other lessons.  Mr Back 
stated that he taped his lessons for his own use as he was new to teaching in this area and he stated that he taped all of his 
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interactions with Marshman on 9 September 2004.  Mr Back stated that he copied relevant parts of this lesson on to another 
video and gave it to Mr Pryer and he stated that the video included Marshman’s threat to get rid of Mr Back in the same way 
that he had done to Ms Draper and Mr Back understood that it was SBSHS’s decision not to show a copy of this video to 
Marshman’s mother.  Mr Back stated that it was not possible for Marshman to have been hit on the back of the head when 
leaving the classroom as he was outside of the door frame and facing Mr Back when he closed the door and he stated that this 
was confirmed on the video. 

13 Ms Patricia Hawthorn has taught at SBSHS for around 27 years.  Ms Hawthorn stated that she taught with Ms Draper in the 
maths department at SBSHS for ten years and Ms Hawthorn stated that she has seen Ms Draper teach and has observed her 
dealings with students.  Ms Hawthorn described Ms Draper as being animated, enthusiastic, very physical with her arm 
movements and humorous and she maintained that she was a very effective teacher.  Ms Hawthorn stated that students loved 
being in her classes, especially lower ability students and she stated that many students requested to be in her classes.  
Ms Hawthorn stated that Ms Draper could be intimidating when disciplining students as she would stand very close to students 
and look them in the eye and Ms Hawthorn stated that even though students were initially intimidated by Ms Draper over time 
they came to respect her and their behaviour improved.  Ms Hawthorn stated that she saw Ms Draper discipline students on 
five or six occasions and Ms Hawthorn stated that Ms Draper actively sought to teach students who were difficult and 
challenging because she was good at teaching these students. 

14 Under cross-examination Ms Hawthorn described Ms Draper as a friend and colleague and Ms Hawthorn stated that she 
observed Ms Draper teaching in the classroom two to three times a year and she stated that after 10 years of working with a 
teacher you know them well from both direct and indirect observations.  Ms Hawthorn stated that she had seen Ms Draper 
shouting at students when disciplining them and she stated that she had never heard her swear at students.  Ms Hawthorn stated 
that Ms Draper chose her words well when dealing with students and Ms Hawthorn stated that Ms Draper made students look 
at her eye to eye and sometimes she stood very close to a student when shouting at them.  Ms Hawthorn stated that using this 
style of discipline was not a concern to her as usually students in this situation were difficult to handle and she believed that it 
was a form of discipline which was appropriate in the circumstances.  Ms Hawthorn stated that it was necessary to handle most 
disciplinary issues at the classroom level and she claimed that incidents involving students occurred regularly.  Ms Hawthorn 
stated that Ms Draper did not always shout at students when disciplining them and Ms Hawthorn stated that she understood 
that Ms Draper had no issue teaching year 8 students.  Ms Hawthorn again stated that she had never heard Ms Draper swear at 
a student. 

15 Ms Beverley Baldwin is currently teaching at Halls Head Community College and she has been in this role for 18 months.  
Ms Baldwin taught years 8 and 9 students Society and Environment at SBSHS between 2001 and 2004.  Ms Baldwin described 
Ms Draper as an efficient, progressive teacher who was popular with students. 

16 Ms Baldwin gave evidence about her recollection of the events leading up to the Incident between Ms Draper and Marshman 
on 9 December 2003.  Ms Baldwin stated that she was in her year 8 classroom, room A8, with her students at the end of lunch 
when Ms Draper entered the classroom and Ms Baldwin stated that another colleague Ms Maria Rivasborge came into her 
classroom either before or after Ms Draper came into the room.  Ms Baldwin stated that at the time students were entering the 
room after finishing lunch.  Ms Baldwin stated that a number of the students were agitated more than usual after the lunch 
break and Ms Baldwin stated that when she tried to quieten the class she heard some students talking about a lunch time 
incident involving Ms Draper which she understood had occurred close to the stairs leading up to the staffroom.  Ms Baldwin 
stated that she understood that Ms Draper had asked some students to leave this area and as a result a verbal altercation 
between Ms Draper and some students occurred. 

17 Ms Baldwin stated that Ms Draper entered the room with a student called Knott and Ms Draper told her that she had spoken to 
Knott and had sorted out her issues with him.  Ms Baldwin stated that Knott was calm at the time.  Ms Draper then told 
Ms Baldwin that she had come to take some of her students to Student Services.  Ms Baldwin stated that at the time Marshman 
was agitated and asked Knott “Did she hit you?” and she stated that he repeated this a couple of times.  When Ms Draper asked 
to see Marshman he did not want to go with Ms Draper initially but he eventually went outside with her.  Ms Baldwin stated 
that after Ms Draper and Marshman left the room and the door was closed she heard shouting for a brief period outside of the 
classroom and Ms Baldwin stated that after the shouting finished Ms Draper entered the room and told her that Marshman had 
run off.  Ms Baldwin stated that at the time Ms Draper was angry but calm and she told her that if he comes back to send him 
to Student Services.  Ms Baldwin stated that she was aware that Marshman was concerned about his school bag so she sent his 
bag to Student Services and Ms Baldwin stated that Ms Draper then told her that she needed to speak to two female students.  
Ms Baldwin stated that when one of the female students who went with Ms Draper returned to the classroom approximately 10 
minutes later she told her that things had been sorted out between her and Ms Draper. 

18 Ms Baldwin stated that Marshman had been in her class during 2003 and she stated that she taught him for approximately 
10 hours per week and Ms Baldwin stated that as she was also Marshman’s form teacher she therefore had more contact with 
him than other teachers.  Ms Baldwin stated that Marshman was likeable and had a good sense of humour and she got on well 
with him, however he was a difficult student and she stated that he caused a lot of conflict and Ms Baldwin stated that 
Marshman was involved in numerous incidents where he was unable or did not tell the truth or would not admit when he had 
made a mistake. 

19 Under cross-examination Ms Baldwin stated that it was her view that Marshman had a problem telling the truth and she stated 
that in her role as his pastoral care teacher other teachers had raised similar concerns with her about Marshman.  Ms Baldwin 
stated that Marshman liked to be the centre of attention and because he would not accept liability for his actions she asked her 
head of department about having a psychological assessment undertaken of him.  Ms Baldwin stated that at times Marshman 
refused to tell the truth and he denied responsibility for his actions and she stated that she had observed him acting in this way.  
Ms Baldwin also stated that she observed Marshman set up a situation and then not take responsibility for his actions. 

20 Ms Baldwin was again asked about what took place on 9 December 2003.  Ms Baldwin stated that she was talking to 
Ms Rivasborge when Ms Draper entered the room and at the same time she was trying to calm down her students and 
Ms Baldwin stated that she was aware that there had been an incident involving Ms Draper and some of her students.  
Ms Baldwin stated that it was not unusual for teachers to come straight into a classroom and she stated that if something needs 
dealing with immediately it is not unusual for a teacher to enter a room without knocking.  Ms Baldwin stated that Ms Draper 



1430                                                 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                            87 W.A.I.G. 
 

was angry, calm and concise after she entered the classroom and Ms Draper told her that something had happened and she 
needed to see some students and take them to Student Services.  Ms Baldwin described Ms Draper as being direct and to the 
point.  Ms Baldwin stated that she could tell from Ms Draper’s facial expressions that she was angry and she stated that it was 
not unusual for teachers to be angry.  Ms Baldwin could not recall if Ms Draper yelled at the students when she first entered 
the classroom but she stated that she may well have done and Ms Baldwin stated that in certain circumstances this action was 
warranted.  Ms Baldwin agreed that Ms Draper asked to speak to Marshman and that he did not want to speak to her and 
Ms Baldwin stated that she told Marshman to go with Ms Draper and she told him that everything would be alright.  
Ms Baldwin stated that Marshman raised the issue of his bag and she stated that this was not unusual as stealing occurred at 
SBSHS and Ms Baldwin stated that Marshman did not take his bag with him when he left with Ms Draper. 

21 Ms Baldwin stated that when Knott moved towards Marshman’s group after entering the classroom Marshman repeatedly 
yelled across the classroom “Did she hit you?” both before and after Ms Draper asked to speak to Marshman and Ms Baldwin 
stated that by this point in time her class had quietened down.  Ms Baldwin stated that once the door to the classroom was shut 
she heard shouting but she did not hear anything else.  Ms Baldwin stated that she was at the back of the classroom when 
Ms Draper left which was approximately four metres from the door. 

22 Ms Draper has an Honours Degree in Chemistry and a Graduate Diploma of Education. 
23 Ms Draper stated that she was appointed as a senior teacher in 1999 in recognition of her being an advanced skills teacher 

whose performance was satisfactory and in this role she mentored other staff and helped out the head of department in areas 
such as academic issues, technical and computer support and assisting with students who had behavioural problems.  
Ms Draper stated that in 2001 and 2002 she was asked by SBSHS’s principal to join a learning team but she declined as this 
would have meant a substantial increase to her workload. 

24 Ms Draper stated that she was a good teacher, she loved her job and she stated that year 12 students at SBSHS had voted her as 
their best teacher.  Ms Draper stated that she had also received positive feedback from teachers and parents about her 
performance and she stated that many students had requested to be in her classes.  Ms Draper stated that she had been asked by 
her line managers to teach challenging students and in return was allocated some of the top Tertiary Entrance Examination 
classes.  Ms Draper stated that in 2003 she was chosen to participate in the Quality Teacher Programme by her line manager 
Mr Michael Churchman and she stated that under this programme she assisted teachers who were experiencing difficulties. 

25 Ms Draper described the way in which she managed students.  Ms Draper stated that she was strict with less able students and 
she set limits for them as they needed to know what to do and they like to have a consistent environment and Ms Draper stated 
that she provided a friendly nurturing environment so that she could establish a relationship with her students.  Ms Draper 
stated that if a student was being physically or verbally abusive to a fellow student or adult she would feign anger in an attempt 
to bluff the student and shock them and Ms Draper stated that she used bluff and acted a lot.  Ms Draper stated that she 
naturally has a loud voice even when speaking normally.  Ms Draper stated that she disciplined students as necessary as she 
was required to do so under her duty of care to the students and Ms Draper described herself as being animated when 
disciplining students and she stated that students enjoyed her ‘performance’.  Ms Draper stated that she occasionally became 
physical with her arm movements and she also used humour and sarcasm but she did not humiliate students.  Ms Draper stated 
that after disciplining a student in this manner she would speak to them quietly afterwards so that a student understood what 
they had done and would not be scared of her and she stated that by using this technique she developed good relationships with 
students. 

26 Ms Draper stated that prior to 2003 no charge had been laid against her for misconduct under the PSM Act.  Ms Draper 
recalled one incident involving the removal of bikes from students who were riding their bikes around SBSHS but she stated 
that this issue did not go anywhere. 
The Incident 

27 Ms Draper stated that in 2003 she was teaching years 10 through to 12 and she did not know Marshman, who was a year 8 
student.  Ms Draper stated that it was an early closing day on 9 December 2003 and students were therefore a bit more excited 
than usual.  Ms Draper stated that during lunchtime she went to the staffroom which was located in the administration block to 
drop off some marks and to use the toilet and Ms Draper stated that when she arrived at the administration block some students 
she did not know were playing on the stairs in an area which was out of bounds.  Ms Draper stated that three or four students 
were running up the stairs and jumping from the first floor balcony and Ms Draper told the students to go away and she 
understood they ran off.  Ms Draper stated that after leaving the staffroom the students were again on the stairs and some were 
hanging from the railings and Ms Draper stated that she told them off more loudly and they again jumped down and ran off.  
Ms Draper then went to the toilets and when she returned to the stairs approximately five to six students were back again 
playing on the stairs.  Ms Draper stated that they were noisy and at that point and she told the students not to move as she 
wanted to take down their names.  Ms Draper stated that only two students remained, Knott and Marshman and Ms Draper told 
them to stay put but when she got to the landing Marshman had run off and Knott remained.  Ms Draper asked Knott for his 
name and demanded to know where his friends had gone and Ms Draper said she then unsuccessfully tried to locate the other 
students. 

28 Ms Draper said she took Knott to sit in front of the principal’s office while she dropped off her grades and when she returned 
to where Knott was sitting she recalled two male and two female students outside the glass doors talking to Knott and yelling 
out his name.  As the Student Services office was a reasonable distance away Ms Draper decided to deal with the students’ 
behaviour on the stairs herself and asked Knott for the names of the other students involved and she asked him if they were in 
his class.  After Knott told Ms Draper that they were in his class she decided to go to his class at the beginning of the first 
lesson after lunch to take the students to Student Services. 

29 Ms Draper stated that when lunch time finished she and Knott left the administration building to go to Knott’s classroom.  
Ms Draper stated that as they approached the maths block she saw some of the students who had been involved in the incident 
on the stairs to the staffroom and asked them to stop.  Ms Draper stated that these students were Alan Ulreich, Sarah Bertani 
and Victoria Perkins.  Ms Draper then asked these students to follow her to Student Services and as the manager of Student 
Services was unavailable Ms Draper spoke to the assistant manager, Ms Tonia Brown.  Ms Draper told her what had happened 
and Ms Draper stated that Ms Brown said that it was not possible to leave the students there.  Ms Draper then took the students 
back towards their classroom, room A8 and Ms Draper stated that when she approached this classroom a number of boys were 
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hanging out of the window of the classroom and yelling out to Knott and the other students with her.  Ms Draper said that 
Knott was being returned to the classroom for doing the right thing and she stated that as the students in room A8 were unruly 
she did not take the two female students and Ulreich into the classroom with her and she asked them to sit on benches in front 
of the maths block. 

30 Ms Draper stated that as she and Knott approached room A8 she saw four boys yelling out of the window to them, including 
Marshman and she told them to keep quiet.  Ms Draper said the students were not swearing or making derogatory comments 
about her and she stated that the boys moved away from the window as she got closer.  Ms Draper stated that she then went 
round the corner to the door of room A8 and Ms Draper stated that she knocked on the door and entered.  Ms Draper stated that 
at the time Ms Baldwin was on the other side of the classroom talking to Ms Rivasborge and Ms Draper stated that the class 
was noisy and unsettled.  Ms Draper stated that she told Knott to remain at the door and then walked over to Ms Baldwin.  
Ms Draper stated that she told Ms Baldwin about what had occurred at the staffroom stairs and the names of the students she 
had kept outside and Ms Draper then returned Knott to the class and told Ms Baldwin that she wanted to speak to Marshman.  
Ms Draper said that Marshman started yelling out to Knott “Hey Daniel did she hit you?  Did she hit you?” and Ms Draper said 
that Ms Baldwin told Marshman to be quiet and to stop yelling and to go with her.  Ms Draper said that Marshman said that he 
would not and Ms Baldwin again told him that he had to.  Ms Draper said that Marshman then got up and started yelling about 
his bag and Ms Baldwin told him that she would send it to Student Services for him.  Ms Draper said that Knott then sat down 
and after Marshman had finished going on about his bag he went outside.  Ms Draper said that after she finished talking to 
Ms Baldwin she then went outside the room and she pulled the door shut.  Ms Draper stated that Marshman was leaning 
against the wall on one shoulder.  Ms Draper stated that she was confused at the time about Marshman asking Knott “Did she 
hit you?”.  Ms Draper stated that she was standing about two feet away from Marshman and she moved towards Marshman 
and was about one foot away from him and she stated that she had a go at him verbally.  Ms Draper stated that she was 
deliberately speaking in a loud voice to Marshman because she wanted Marshman to be respectful to her.  Ms Draper said that 
Marshman looked up at her smiling and smirking and in response she started talking more loudly to him.  Ms Draper said 
Marshman then dropped his head and looked down and Ms Draper then moved her head down towards his head to get his 
attention.  Ms Draper said Marshman then put his hands to his head and ran off and when Ms Draper told Marshman to come 
back he told her to “get fucked”.  Ms Draper said she did not run after him because of the problem with her knees and because 
she had other students to deal with.  Ms Draper said that she did not touch Marshman either accidentally or deliberately when 
they were outside room A8. 

31 Ms Draper stated that she then went to Student Services and reported that Marshman was missing and Ms Draper stated that 
she also advised Ms Baldwin of this and two other girls from Ms Baldwin’s class then admitted they were involved in the 
dispute and went with Ms Draper along with Ulreich, Perkins and Bertani.  Ms Draper stated that after speaking to the students 
about their behaviour they were contrite and Ms Draper stated that she asked the students to write out what had occurred and 
apologise and they did so.  Ms Draper stated that she later spoke to Mr Steve Truscari, who was the manager of Student 
Services about Marshman and asked him to ring his parents about his behaviour and to have him suspended and Ms Draper 
said she wrote a report the following day about what had occurred that day and Ms Draper stated that she believed that 
Marshman should be suspended as he had run off whilst she was disciplining him. 

32 Under cross-examination Ms Draper was again asked about the events of 9 December 2003.  Ms Draper said that when she 
observed the students hanging off the railings at the stairs at the administration block she had a duty of care to deal with this 
issue.  Ms Draper stated that she did not tell the students to ‘piss off’ and she stated that she did not use this language when 
dealing with students.  Ms Draper then said that she did not swear at students and Ms Draper stated that it was not advisable for 
teachers to swear at students as this gives them permission to swear back.  Ms Draper denied that she told Knott “Give me your 
name or I’ll jump down and break your legs” and she stated that this was not possible as she had just had a number of knee 
operations.  When it was put to Ms Draper that this was the style of language she used with students including sarcasm, 
Ms Draper then said she would not use sarcasm with students she did not know.  When asked if it was necessary to pursue all 
of the students involved in the incident at the stairs Ms Draper said that she thought that it would not be difficult to locate them 
or to find them and she stated that she did not think they would run off.  Ms Draper said that it was necessary to follow up 
these students as they had been disobedient and disrespectful to her and she would be sanctioning poor behaviour if she did not 
pursue them.  Ms Draper denied that the issue was personal to her and Ms Draper stated that she tried not to take issues 
personally and she stated that she had to deal with unruly behaviour on behalf of other teachers as well.  Ms Draper gave by 
way of example returning Knott to class because he had done the right thing.  Ms Draper denied that she took it personally 
when the students laughed at her and she claimed that the student’s behaviour during the incident at the stairs was minor on the 
scale of misdemeanours that occurred at SBSHS.  Ms Draper stated that it was not unusual for students to swear at teachers at 
SBSHS and Ms Draper said it was important to pick up the little things so these do not manifest into bigger issues.  Ms Draper 
stated that she was not upset about the students’ behaviour but she was amazed at their cheekiness and Ms Draper said that she 
had to put on a serious face to the students.  Ms Draper stated that she was not yelling at Knott when she was walking with him 
from the gym building back to the administration building as he had done the right thing and he had been the most respectful of 
the students.  Ms Draper denied that she pushed Knott along by his backpack when they were walking to the administration 
building and she stated that he was being compliant after he stopped when she asked him to and Ms Draper said that she did 
not swear at him.  Ms Draper denied that she swore at Knott and said “your fucking teachers never teach you anything”.  
Ms Draper stated that Ms Rivasborge did not raise the issue of swearing at Knott and physical contact with Knott when she 
spoke to her soon after this incident and she stated that she would have remembered if she had done so. 

33 Ms Draper again said that she did not swear at students nor did she use the word ‘fuck’ when speaking to students. 
34 Ms Draper said that she did not push Ulreich and she stated that he walked backwards into the wall as he was retreating when 

she was speaking to him.  Ms Draper said that when she told him to take his cap off he refused and she tapped his cap and he 
then took it off.  Ms Draper said that she wanted him to take his cap off to make eye contact with him. 

35 Ms Draper said that when she approached room A8 she did not ask one of the boys at the window if he was Marshman and 
Ms Draper stated that it was not possible at the time to ask the students any questions as the noise level was too high.  
Ms Draper said it was her intention to go into the classroom and get the students who had been involved in the incident on the 
stairs and Ms Draper denied that she told Marshman to “get his butt out” of the classroom and she again denied that she had a 
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conversation with Marshman when she was outside the window.  Ms Draper could not recall if she shut one of the windows 
but she maintained that she did not stop and have a conversation with Marshman at the window. 

36 Ms Draper did not believe that she burst into room A8 and she stated that she knocked before entering the classroom.  
Ms Draper stated that she was being assertive and was upset when she entered the classroom but she stated that she was not 
angry and that she was in control and Ms Draper said she was miffed by the behaviour of the students.  Ms Draper said that she 
knocked on the door, heard lots of noise in the classroom and opened the door and walked towards Ms Baldwin after she 
entered the classroom and Ms Draper stated that Ms Baldwin may not have heard her knocking given the noise level in the 
room.  Ms Draper said that she did not yell at the students before talking to Ms Baldwin.  Ms Draper stated that she gave 
Ms Baldwin a shortened version of the events that had occurred, she told her that she was returning Knott to the class and that 
she wanted to speak to Marshman.  Ms Draper said that Marshman definitely said to Knott “Did she hit you, did she hit you?”.  
Ms Draper then stated that it was possible that Ms Baldwin did not assist her to close the door as stated in her initial report 
about the Incident (Exhibit R2). 

37 Ms Draper said that a summary she made about the Incident was given to the principal the day after the Incident took place and 
Ms Draper said that she wrote this summary before knowing that she had been accused of headbutting Marshman and 
Ms Draper said that she was advised by the applicant to make her initial response about the Incident succinct.  Ms Draper said 
that she gave more details about the Incident each time she was asked additional questions about it and she denied that her 
version changed when she became aware that there were two witnesses to the Incident. 

38 Ms Draper said that she did not think her interactions with Marshman were serious and she was shocked beyond belief when 
she was charged.  Ms Draper said that when Marshman was removed from the classroom she intended to take him to Student 
Services.  Ms Draper stated that she told Marshman off outside the classroom prior to taking him to Student Services because 
she usually tells a student off before taking them to Student Services and she stated that she was miffed and puzzled by his 
comment to Knott “Did she hit you?”.  Ms Draper said that if she had been aware that there would be problems with 
Marshman she would not have escorted him to Student Services on her own. 

39 Ms Draper denied that she was particularly upset and angry and that she took these feelings out on Marshman as he was the 
only person there at the time and she stated that she had a number of students to deal with at the time.  When asked if 
Marshman yelled when she spoke to him outside of the classroom Ms Draper said that he made a large yelping yelling noise 
after she had shut the door to room A8 and had spoken to him.  Ms Draper also said that she asked Marshman “What on earth 
do you think you're doing? Who on earth do you think you are?" and she stated that when she asked Marshman this he was 
approximately one foot away from her.  Ms Draper said that Marshman bent his head down after she first spoke to him and 
Ms Draper said that when she started the second sentence Marshman then put his hands over his face and she moved her head 
down towards Marshman as he had moved his head down.  Ms Draper stated that she was approximately 20 to 30 centimetres 
away from Marshman at the time and that Marshman’s head came to the bottom of her chin.  Ms Draper said that Marshman 
then turned and bolted in one quick movement.  Ms Draper said she told him to come back and he told her to ‘get fucked’ and 
that he was not coming back.  Ms Draper again stated that she made no physical contact with Marshman at any time. 

40 Ms Draper said that Marshman was smiling and smirking when she left room A8 and pulled the door shut.  Ms Draper said she 
was no more upset at this time than before because it was similar to his previous behaviour earlier that day.  Ms Draper again 
stated that even though she was puzzled by the comment to Knott “Did she hit you?” this did not increase her annoyance. 

41 Ms Draper said that it was her normal practice to ask students to write about an incident after it had occurred. 
42 Ms Draper denied that she was “right in” Marshman’s face when she was talking to him outside room A8 and she denied that 

she asked him “What was that you said, Michael?” as Marshman said nothing to her.  Ms Draper again denied that she 
headbutted Marshman and she stated that there was no contact between them.  Ms Draper stated that Marshman had his head 
down and was leaning against the wall at the time on one shoulder and Ms Draper denied that she then hit Marshman on the 
bridge of the nose. Ms Draper also denied saying to Marshman when he ran of to “Get your fucking arse back here” after the 
Incident or yelled at him “Who the fuck do you think you are?” after she closed the door to room A8.  Ms Draper again said 
that she does not swear at students when telling them off and she stated that she did not use those words that day. 

43 Ms Draper denied that on or about 2 July 2003 she instructed students to write the lines ‘I must not be a dickhead’ and 
Ms Draper stated that this issue had not been discussed with her but she recalled that on this occasion she had asked students 
who were rude and misbehaving to write out lines about what they were doing wrong and the students decided what to write.  
Ms Draper denied that Mr Chapman spoke to her after December 2003 about using inappropriate language in the classroom 
however Ms Draper acknowledged that at some point Mr Chapman spoke to her about the use of inappropriate language in the 
staffroom. 

44 Ms Draper agreed that an incident occurred on or about 22 September 2003 with respect to her restraining a female year 8 
student and escorting her to Student Services and Ms Draper said that her actions were justified at the time as the student was 
acting in a threatening manner and had thrown a missile at her as well as other students.  Ms Draper said that this student was 
being difficult and abusive and she was creating a scene and her friends were supporting her.  Ms Draper said that in the 
circumstances it was best to remove the student to Student Services, which was not far away.  Ms Draper said on the way to 
Student Services the student settled down and she then only had one arm around her.  Ms Draper agreed that she had been told 
not to touch students unless teachers or students were in danger and to get help if an incident of this nature arose but she stated 
that this was not possible in this situation.  Ms Draper thought she handled the situation well. 

45 Ms Draper stated that since 1995 she had some meetings with her line manager Ms Margaret Cowey about disciplinary issues 
and Ms Draper agreed that in some of these meetings the issue of physical contact with students and using inappropriate 
language was raised.  Ms Draper maintained that she was not told during her discussions with Ms Cowey not to restrain 
students in violent situations and she claimed that inappropriate use of language by her in her classroom was not raised.  
Ms Draper conceded that she taught adjacent to Ms Cowey in 2001 and she stated that her voice could have been heard 
through the concertina doors between their classrooms.  Ms Draper said that during this period she did not call students ‘turds’ 
and ‘little maggots’ and she stated that she would not use these words when dealing with students.  Ms Draper was shown 
notes of a meeting with Ms Cowey in June 1997 where she was counselled and Ms Draper said that this incident involved a 
situation where a student called her ‘butch’ and she stated that she was reminded at the time not to physically handle a student 
unless in self defence. 
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46 Ms Draper was asked about an incident which happened when she was left holding a student’s shirt.  Ms Draper recalled that 
this incident occurred in her first year of teaching at SBSHS and she stated that the student had been running and had wriggled 
out of his shirt.  Ms Draper said that she, Ms Cowey and Mr Terry Pinder closed in on the student and the student ran towards 
Ms Draper and she grabbed his shirt and when she did so he wriggled out of it.  Ms Draper said she was counselled at the time 
about not grabbing a student’s shirt and was told to restrain students who were being violent instead. 

47 Ms Draper confirmed that Ms Mary-Jane McNeil, who was SBSHS’s principal in 2000, refused her permission to attend a 
year 11 geography camp in September 2001 and Ms Draper agreed that she had discussions with Ms McNeil about this matter.  
When it was put to Ms Draper that she was refused permission to attend this camp because she manhandled students, 
Ms Draper stated that this related to an incident where she restrained a student who she claimed had beaten up a relief teacher 
and had been unsuccessfully restrained by two other teachers.  Ms Draper believed that in the circumstances her actions were 
appropriate. 

48 Ms Draper stated that in May 1997 she was involved in an incident with a student who rubbed up against her after she was 
backing up a teacher who was involved in a dispute with this student and Ms Draper said that she was sexually intimidated and 
threatened by this student.  Ms Draper stated that she grabbed the student by his shirt collar and marched him to the front office 
after he refused to come with her to the front office and Ms Draper stated that she did not touch the student and claimed that 
she only touched his shirt.  Ms Draper confirmed that after this altercation she was given a directive not to touch students 
unless they were a danger to themselves or others. 

49 Under re-examination Ms Draper stated that after she knocked on the door of room A8 on 9 December 2003 she did not hear a 
response from within the room and she only heard the students in the classroom making a lot of noise.  Ms Draper said that she 
was assertive when she entered the classroom and she meant business but she was not angry.  Ms Draper said that when she 
completed her initial report about the Incident she was unaware that Marshman had alleged that she headbutted him. 

50 Ms Draper said that at the commencement of the 2004 school year she undertook her role as normal until she was required to 
leave SBSHS in March 2004.  Ms Draper said that when she was directed to leave SBSHS she was not given time to collect 
any of her things as she was escorted off SBSHS premises by a security guard.  Ms Draper stated that since leaving SBSHS in 
March 2004 she has worked at the local District Office on a full time basis undertaking administrative and secretarial duties as 
well as ‘dogsbody’ duties and Ms Draper stated that she continued to undertake this role until she was terminated in December 
2005.  Ms Draper stated that when she was terminated at this time she was again escorted off the premises with immediate 
effect when she was told she was terminated. 

51 Ms Draper said that since March 2004 she has been distressed and as a result sought medical attention and she stated that she 
has attended both a psychologist and a psychiatrist and Ms Draper stated that since her termination she has also been unable to 
access these services.  Ms Draper said that as a result of the disciplinary proceedings against her she has experienced financial 
difficulties and she stated that as she has not handled her situation well she has filed for bankruptcy.  Ms Draper said that she 
has not only lost a term’s pay because of her termination, she has lost long service leave credits and a car that she salary 
packaged whilst teaching at SBSHS.  Ms Draper said that she also received some Centrelink benefits. 

52 Dr Mark Nicholas is a Medical Practitioner in Rockingham and he has worked there since 1991.  He has been a Medical 
Practitioner since 1984 and has had considerable experience in emergency departments in a number of hospitals throughout 
Western Australia.  Dr Nicholas knows Marshman and examined him on 10 December 2003.  Dr Nicholas prepared a letter 
dated 7 April 2004 about his examination of Marshman in response to a request from police officers which is as follows 
(formal parts omitted): 

“I, Mark Trevor Nicholas, am a medical practitioner registered in the State of Western Australia since 1984 and in 
General Practice at 55 Thorpe St, Rockingham since 7th July, 1991. 
I examined Michael Marshman, dob 8th November, 1990, at my rooms on 10th December 2003, in the company of his 
mother. 
He claimed to have been the victim of an unprovoked assault the preceding day by a teacher at his school.  He reported 
having been headbutted once in the nose. 
Examination showed mild symetrical (sic) swelling, tenderness and redness of the bridge of his nose. 
His nasal passages were patent and an X-ray that day excluded nasal fracture. 
There was no bruising and his skin was unbroken. 
I advised simple analgesia and have not seen him since. 
He did (sic) required neither hospital admission nor specialist review. 
I provided Mrs Marshman with a letter to Michael’s school, a copy of which is appended to this report. 
In reply to the issue of whether the nature of the injuries are consistent with having been inflicted as alleged, my answer 
depends on the degree of force alleged to have been inflicted by the head-butt. 
If the allegation is of a relatively minor force, then the answer is yes. 
If a more severe blow is alleged, such as one sufficient to knock Master Marshman off his feet or impair his conscious 
state, then the degree of swelling and the lack of bruising one day after the alleged assault is not consistent with the 
allegation. 
The degree of swelling and apparent tenderness of Michael Marshman’s nose would have (sic) uncomfortable for a matter 
of days but was neither life threatening nor remotely likely to have long lasting adverse health consequences. 
The alleged injury did not endanger his life, was never likely to endanger his life and was not of a nature to cause or be 
likely to cause permanent injury to his health. 
‘I declare that this statement is true and correct to the best of my knowledge and belief and that I have made this statement 
knowing that if it is tendered in evidence I will be guilty of a crime if I have wilfully included in this statement anything 
which I know to be false or that I do not believe is true’.” 

(Exhibit A6) 
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53 Dr Nicholas said that the swelling around Marshman’s nose was very minimal compared with the impact of a forceful headbutt 
and Dr Nicholas stated that Marshman’s symptoms were not consistent with being struck hard enough to knock someone back 
or off their feet. 

54 Under cross-examination Dr Nicholas confirmed that he prepared another statement dated 10 December 2003 about his 
examination of Marshman on 10 December 2003 which is as follows (formal parts omitted): 

“I have today examined Michael Marshman dob 8/11/1990, who has attended this practice since July 1999 and who with 
his family is professionally known to me to be of good character. 
He presented stating that he was head-butted by a teacher at school yesterday. 
He complained of pain over the length of his nose and bilateral nasal stuffiness since the assault. 
On examination I noted a well dressed 13 year old with unequivocal symmetrical swelling, redness and tenderness of the 
length of his nose. 
Both nostrils were moderately swollen. 
X-ray of his nose today excluded fracture. 
His symptoms and signs are consistent with blunt trauma to his nose as he described to me.” 

(Exhibit R13) 
55 Dr Nicholas stated that there was no doubt that there was some swelling that was equal on both sides of Marshman’s nose and 

he stated that some minimal contact on Marshman’s face could have produced the injury and swelling to his nose and he stated 
that Marshman’s symptoms were consistent with a blunt trauma to his nose as described to him by Marshman.  Dr Nicholas 
stated that the swelling to Marshman’s nostrils was moderate and he described this swelling as being not high level or minimal. 

56 Under re-examination Dr Nicholas stated that Marshman’s injuries consisted of swelling but not bruising and he stated that if 
bleeding in the skin was to occur as a result of a soft tissue injury it would have occurred within 24 hours.  Dr Nicholas was not 
in a position to know how Marshman’s injury occurred but he stated that it may have been inflicted elsewhere or self inflicted 
but he had no reason to believe whether or not this was the case. 
Respondent’s evidence 

57 Ms Elizabeth Border has been a home economics assistant at SBSHS for approximately 10 and a half years and in this role she 
services the Home Economics rooms.  Ms Border works with Ms Susan Lawson.  Ms Border said that the home economics 
room (HE1) where she was working on the day of the Incident is directly opposite room A8.  Ms Border said that on the day of 
the Incident at approximately 1.00pm she was working with Ms Lawson cleaning the room and Ms Border said that no 
students were in the classroom at the time.  Ms Border said that she saw the Incident between Ms Draper and Marshman after 
she approached the classroom door and Ms Border stated that she moved towards this door after she heard yelling and 
screaming.  Ms Border stated that through the screen door which had mesh and a grille on it she could see outside across to 
room A8, which is approximately 17 metres away, and Ms Border said it was a warm, sunny day and there was nothing 
obstructing her view.  Ms Border then described what she saw when she looked out of the door of HE1.  Ms Border said that 
she saw Ms Draper standing quite close to Marshman and she saw Ms Draper yelling at Marshman.  Ms Border recalled 
hearing Ms Draper stating “What was that you said, Michael?” however she stated that she could not hear a lot of what was 
said.  Ms Border said that at the time Ms Draper was approximately 3 to 4 inches away from Marshman.  Ms Border stated that 
Ms Draper was standing quite still and yelling at Marshman and she then saw Ms Draper suddenly headbutt Marshman and she 
stated that she could hear the sound of heads colliding.  Ms Border said that Marshman was just standing there during the 
Incident and she stated that she could not hear if Marshman said anything.  Ms Border stated that Marshman then turned 
towards the oval and ran off and Ms Border recalled Ms Draper telling Marshman to come back.  Ms Border said that she had a 
discussion with Ms Lawson about what she had seen and she said she was shocked by the Incident.  Ms Border said she then 
went to find Marshman to see if he was alright but she could not find him. 

58 After finishing their duties for the day both Ms Border and Ms Lawson went to Student Services and Ms Border saw 
Marshman there but did not talk to him.  Ms Border stated that she approached the receptionist and told her that she had seen 
the Incident and Ms Border said that both her and Ms Lawson were then interviewed separately by Mr Abe Kassab who asked 
them to write down what they had seen (Exhibit R3).  Ms Border said that there was no doubt about what she had seen and she 
stated that she felt uncomfortable reporting a teacher. 

59 Under cross-examination Ms Border stated that after she heard yelling outside of room HE1 Ms Lawson went to the door first.  
Ms Border said that she saw Ms Draper next to Marshman yelling at him, “facing off” and she stated that they were quite close 
but Ms Border could not be specific about the distance between them.  Ms Border stated that they would not have been one 
foot apart and she felt it was closer.  Ms Border stated that she heard Ms Draper yelling “What was that you said, Michael?” 
and she could not recall hearing Marshman saying anything to Ms Draper before this.  Ms Border stated that she then saw 
Marshman’s lips move but could not hear him say anything and Ms Border stated that she saw Ms Draper’s head move and 
headbutt Marshman.  When asked if she recalled Ms Draper moving her head and arms before the headbutt she stated that she 
could not recall and she stated that she thought that Ms Draper was standing still at the time.  Ms Border had no recollection of 
Marshman’s manner or demeanour at the time of the Incident and when it was then put to Ms Border that she described 
Marshman as being nonchalant at the criminal trial Ms Border stated that she did not know why she described him in that way.  
Ms Border stated that she did not see Marshman touch Ms Draper and she did not see Ms Draper touch Marshman’s clothing.  
Ms Border maintained that Marshman’s forehead was struck during the Incident and when asked if Marshman’s body moved 
after the headbutt Ms Border stated that Marshman did not fall.  Ms Border then stated that she did not recall what had 
happened after the impact and she did not recall his head moving after the headbutt.  When Ms Border was asked to describe 
the sound she heard during the headbutt she stated that it was the sound of two heads colliding and she denied that the sound 
came from the classroom next door to HE1.  Ms Border again stated that she did not see Ms Draper touch or grab Marshman 
by the shirt.   

60 After Ms Border’s statement to a police officer made on 2 March 2004 about the Incident where she claimed that Ms Draper’s 
head moved back slightly before headbutting Marshman was put to her Ms Border said she recalled Ms Draper’s head moving 
forward but she stated that it was not a big movement.  When asked if Ms Draper’s headbutt was forcible, as stated in the 
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statutory declaration she gave to Mr Baskwell, Ms Border said it was the hitting of two heads and Ms Border could not recall 
telling Mr Baskwell that it was forcible.  Ms Border then stated that as it was two heads hitting there had to be some force 
behind it and Ms Border said the sound of the headbutt was not loud but the noise was audible.  When asked if it was possibly 
a sound from elsewhere, Ms Border stated that anything is possible however she stated that she was certain that the sound did 
not come from behind her and that it was a sound “that directly related to (sic) in front of me”.  Ms Border could not recall 
Marshman putting his hands to his face and Ms Border stated that after he was headbutted Marshman ran towards the oval and 
she could hear Ms Draper telling him to come back.  Ms Border stated that she then saw Ms Draper walk away from room A8 
and she did not recall her going into room A8. 

61 Ms Border said that after the Incident she spoke to Ms Lawson and they wondered what they should do.  Ms Border then spent 
a couple of minutes looking for Marshman.  When it was put to Ms Border that she did not tell Mr Baskwell that she went to 
look for Marshman, Ms Border then said that she thought she went outside to look for Marshman and because it happened so 
long ago she could not remember.  Ms Border stated that when she went to Student Services around 2.00pm she did not have 
any discussion with the receptionist about the details of the Incident before being interviewed and she stated that she did not 
know why she waited to report the Incident to Student Services. 

62 Sarah Bertani is a year 11 student at SBSHS and in 2003 she was in year 8.  Bertani stated that she was one of a group of 
students who were playing at the stairs to the staffroom at lunch time on 9 December 2003.  Bertani stated Ms Draper told 
them twice to go away from this block and the students ran off in two groups and Bertani stated that when she ran off with 
Ulreich and Perkins she was again approached by Ms Draper who told them to stop and Bertani stated that she then stopped in 
front of the maths block.  Bertani stated that she thought Ms Draper was angry as she did not have a happy voice and she stated 
that her voice was not too loud at the time.  Bertani stated that Ms Draper then approached them and stood ‘pretty’ close to 
Ulreich and yelled very loudly at him but she could not recall the words she used.  Bertani stated that Ulreich was wearing a 
cap and that Ms Draper took it off his head and Ms Draper shoved Ulreich towards the wall using both hands.  Bertani stated 
that Ulreich stood back and Bertani stated that Ms Draper then started yelling at her and Perkins for following the boys’ 
behaviour.  After the siren went Bertani was told to follow Ms Draper and she was told to sit on the benches in front of rooms 
M1 and M2 and Ulreich was told to stand in front of the Student Services room and Bertani stated that Ms Draper then went 
into the Student Services office.  Bertani stated that she then saw Martika hanging out of the window of room A8 and she told 
Bertani to “dob” her in to Ms Draper as being one of the students who was on the stairs near the staffroom and she did so.  
Bertani stated that Ms Draper then came out of Student Services and walked towards room A8.  Bertani thought Ms Draper 
was on her own when she went into room A8 but she confirmed that she could not see around the corner to the door to room 
A8.  Bertani stated that after Ms Draper left room A8 she took her and the other students to her maths room and Ms Draper 
asked her to write her version of events about what had happened. 

63 Under cross-examination Bertani stated that she was up to one metre away from Ulreich when Ms Draper shoved him and she 
stated that she saw Ms Draper leaning close to him to speak to him.  Bertani stated that Martika was the only one hanging out 
of the window of room A8 and she could not recall seeing anyone else however it was possible that others were also hanging 
out of the window.  Even though she could not recall Knott being with Ms Draper when Ms Draper approached room A8 she 
said that this was possible. 

64 Victoria Perkins is in year 11 at SBSHS and was in year 8 in 2003.  Perkins recalled that at lunch time on 9 December 2003 
she was playing at the stairs to the staffroom and on three occasions Ms Draper told the students to leave and Perkins said that 
she ran off with Bertani to near the drama room.  At that point Perkins saw Ms Draper and she stated that Ms Draper yelled at 
them and told them to stay where they were and Ms Draper then walked up to Ulreich and yelled at him from approximately 3 
to 4 inches away and she stated that Ms Draper was telling Ulreich to take his hat off.  Perkins said Ms Draper’s voice was 
very loud at the time.  Perkins stated that Ms Draper hit Ulreich’s cap off with a swipe and then separated the students and 
Bertani and Perkins were then told to sit in front of rooms M1 and M2 and Ms Draper took Ulreich elsewhere and Perkins 
stated that later Ms Draper collected them and took them to another room to write a statement about what had occurred. 

65 Under cross-examination Perkins stated that during the interaction between Ms Draper and Ulreich she did not recall Ulreich 
looking towards the ground when Ms Draper was talking to him and Perkins stated that she remembered Ulreich’s hat coming 
off his head and she remembered Ms Draper’s hand swiping his hat.  Perkins stated that it was possible that Ms Draper tapped 
the peak of Ulreich’s hat and did not knock it off his head. 

66 Michael Marshman is in year 11 at SBSHS and was in year 8 in 2003.  Marshman stated that at lunch time on 9 December 
2003 he was playing with some students around the stairs to the staffroom and he stated that Ms Draper told the students to 
‘piss off’ and he stated that she spoke in a loud, angry voice.  Marshman stated that when told to leave he did so for a short 
time but then returned.  Marshman stated that Ms Draper then came down the stairs a second time yelling at the students and 
asked them for their names and Marshman stated that her voice this time was stressed and angry.  Marshman stated that 
everyone ran off except for Knott who stayed.  Marshman stated that Ms Draper wanted Knott to tell her the names of the other 
students and she told Knott that she would “jump down and break [Knott’s] legs”.  Marshman said that he stayed for a while 
and when the siren went he went to his classroom, room A8. 

67 Marshman stated that when he entered room A8 students were standing up talking and Ms Baldwin was talking to 
Ms Rivasborge.  Marshman stated that he put his bag at his desk and he was then talking to his friend Jack and other friends at 
the windows in the corner of the room.  Marshman said that he could see some of his friends sitting on benches in front of 
rooms T1 and T2 and Marshman said that Ms Draper then came up to the window and leaned into it and asked him if he was 
Marshman and he replied “maybe” and Marshman said that Ms Draper was angry and trying to get into his face and he stepped 
back.  Marshman said that Ms Draper again asked him if he was Marshman and he said yes.  Marshman said that Ms Draper 
was angry and told him to “get his butt outside”.  Marshman stated that Ms Draper then came through the door and spoke to 
Ms Baldwin and he was told to go outside.  Marshman said that he asked Ms Draper if he could take his bag and Ms Draper 
said “I’ll get your bag, boy”.  Marshman said that he went outside and Ms Draper then came outside and closed the door 
behind her and he stated that he was standing up against the wall facing room T2 and  Marshman stated that Ms Draper then 
said something to him which he could not recall.  Marshman stated that Ms Draper then moved closer to him and was 
approximately four to five inches away and he stated that he did not move his head at this time.  Ms Draper then asked him 
“Who the fuck do you think you are?” and he stated that he did not respond to her.  Marshman said Ms Draper was not yelling 
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but her voice was louder than normal and he stated that she was upset because she was swearing and because of “the way she 
was in my face and talking”.  Marshman said that Ms Draper’s head then moved back a couple of inches and then moved 
towards his face and Ms Draper’s forehead then hit him on the bridge of the nose.  Marshman said that he was hurt by this 
contact and he stepped back and let out a yell like an “Arrgh” and Marshman said he was scared at the time.  Marshman then 
stated that the noise of his yelling was not very loud.  Marshman said he then turned and ran to the oval.  Marshman said 
Ms Draper then yelled at him “Get the fuck back here, Michael” and he responded by saying “fuck off” and Marshman said he 
then went to some local shops and after being unable to telephone his mother he walked home.  Marshman stated that after he 
arrived home he put an ice pack on his nose as he was in pain and after some time Marshman said that he returned to SBSHS 
with his parents and went to Student Services and wrote a statement about the Incident (Exhibit R4). 

68 Marshman said that when he returned to SBSHS the following day his nose was sore and bruised and he saw the nurse at 
SBSHS as instructed by Ms Kemp the day before.  Marshman stated that the nurse recommended that he see his doctor, Dr 
Nicholas and Marshman stated that after visiting Dr Nicholas an x-ray was done of his nose and he stated that no fractures or 
breaks showed up on the x-ray. 

69 Under cross-examination Marshman said that Ms Draper only told the students to go away once from the stairs and that when 
he came back a second time she asked for the names of the students.  Marshman said that he then left.  Marshman said that he 
did not hear Knott say much, but he recalled Ms Draper telling him that she would break his legs.  Marshman did not recall 
seeing Ms Draper walking away with Knott and he maintained that he was not yelling at Ms Draper when she was walking 
away.  Marshman stated that when he was in room A8 he did not shout out of the window when Knott came close to the 
classroom and Marshman stated that he was sure that Knott was not with Ms Draper when she entered room A8 and he stated 
that he did not yell to Knott “Daniel, did she hit you?”.  Marshman stated that when he was asked to go outside of room A8 he 
asked if he could take his bag and he denied that Ms Baldwin told him that he could not take his bag with him.  Marshman 
again said that Ms Draper told him that she would take his bag outside.  Marshman stated that once he was outside of room A8 
with Ms Draper she spoke to him and he stated that she was not gesturing with her hands.  Marshman denied that Ms Draper 
said to him “What on earth do you thing you’re doing; who on earth do you think you are?”.  Marshman insisted that when he 
ran away from Ms Draper she told him to “… get the fuck back here” and did not say “Michael, come back here”.  Marshman 
said that Ms Draper headbutted him “pretty” hard and that as a result he was knocked back and Marshman said that there was 
no sound associated with the headbutt.  Marshman said that he was struck on the top of the nose and that he looked at his nose 
in the mirror when he got home and did not see anything unusual. 

70 Marshman was asked to comment on an incident in Mr Back’s classroom in September 2004.  Marshman denied that he and 
another student, Martika were punching each other in the darkroom and he denied that Mr Back asked him to explain his 
behaviour.  Marshman stated that he was not abusive towards Mr Back but he agreed that Mr Back gave him worksheets to 
complete and he was told to go to a different teacher and Marshman denied that he abused Mr Back when he was given these 
directions.  Marshman denied making any statement about getting Mr Back “chucked out of the school like … Ms Draper” and 
Marshman said that Mr Back made up this claim.  Marshman denied that he ever accused Mr Back of hitting him across the 
head with the door. 

71 Under re-examination Marshman again said that there was no sound associated with the headbutt. 
72 Marshman said that in September 2004 in Mr Back’s class he and Martika were tickling each other because they were going 

out at the time and Marshman said that he was laughing at what Martika was saying.  Marshman said that when he left 
Mr Back’s classroom Mr Back slammed the door and it hit him on the back and Marshman said that he then yelled at Mr Back 
and called him a ‘dickhead’ and he threw his papers on the floor and refused to go to the class he was allocated to. 

73 Ms Lawson has been a Home Economics Assistant at SBSHS for approximately ten and a half years.  Ms Lawson gave 
evidence about her recollection of the Incident.  Ms Lawson said that on 9 December 2003 it was possible to see outside 
through the screen door in room HE1 and she stated that the visibility through the door was clear.  Ms Lawson said that she 
heard a noise outside as well as shouting and Ms Lawson stated that she went to the screen door to find out what the noise was 
and she saw Ms Draper with Marshman near the door to room A8.  Ms Lawson stated that Ms Draper was approximately two 
feet away from Marshman and that Ms Draper was on the left and Marshman was on the right.  Ms Lawson stated that 
Ms Border joined her at some stage at the door but she was not 100 per cent sure of this.  Ms Lawson stated that because she 
heard shouting beforehand she thought something was wrong.  Ms Lawson stated that she saw Ms Draper talking to Marshman 
but not as loudly as she had heard her before going to the door and she stated that she could not hear what was being said.  
Ms Lawson believed that Ms Draper was annoyed at Marshman and she stated that Ms Draper was leaning towards Marshman 
in a threatening and intimidating manner but she could not remember how close they were and Ms Lawson stated that 
Marshman was just standing there. 

74 Ms Lawson stated that Ms Draper then struck Marshman by headbutting him.  Ms Lawson stated that Ms Draper’s head tilted 
back and she then hit Marshman.  Ms Lawson said she could not remember Ms Draper’s head going forward and she could not 
see where Marshman was struck on his head.  Ms Lawson stated that all she could recall was Ms Draper’s head hitting 
Marshman and she stated that this would have hurt Marshman as Ms Draper was bigger than him.  Ms Lawson said that she 
heard a smacking sound but she could not recall if this sound coincided with the impact.  Ms Lawson said she imagined that 
the sound occurred when the impact happened as there was no one else around to make any noise.  Ms Lawson said that 
Marshman then ran off towards the oval and Ms Draper shouted for him to come back and used the words “Get the fuck back 
here”.  Ms Lawson said she was shocked at the language used by Ms Draper.  Ms Lawson said that Marshman did not respond 
and left.  Ms Lawson said that she had no doubt that Marshman was headbutted by Ms Draper. 

75 After the Incident Ms Lawson stated that she looked for Marshman and then discussed the Incident with Ms Border and 
Ms Lawson stated that they both agreed to go to Student Services at 2.00pm to report the Incident.  Ms Lawson said that 
Marshman was at Student Services with an adult when they went there and Ms Lawson was asked by the receptionist if she 
had seen what had happened.  Ms Lawson stated that Mr Kassab then came out and took her into a room and asked her what 
she had seen and Mr Kassab then asked her to go back to the home economics room and write a report which she wrote before 
leaving SBSHS that day. 

76 Under cross-examination Ms Lawson stated that once she heard noise outside of the classroom she then went to the door and 
Ms Lawson could not recall which side of the door to room A8 Ms Draper and Marshman were standing.  Ms Lawson said that 
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notwithstanding this she knew what she saw that day and she stated that the whole issue had been upsetting.  It was put to 
Ms Lawson that during the criminal trial she stated she saw Ms Draper running around the corner calling to Marshman and this 
contradicted her evidence that the first time she saw Ms Draper and Marshman they were standing near the door to room A8.  
Ms Lawson stated that she could not remember if the evidence she gave at the criminal trial was wrong and she had thought 
that this was where they had come from and she agreed that she could not say with certainty where she saw them first but she 
stated that she remembered seeing them near the door of room A8 that day. 

77 Ms Lawson stated that Ms Draper could have been less than two feet away from Marshman during the Incident and 
Ms Lawson stated that she did not think that it was a greater distance.  Ms Lawson could not recall Marshman leaning against 
the wall but she could recall Marshman and Ms Draper standing opposite each other and she disagreed that Ms Draper was 
standing on an angle such that she was further away from the wall than Marshman.  Ms Lawson said that even though she 
stated that she saw Ms Draper and Marshman coming around the corner during the criminal trial she had assumed that this 
occurred before hearing shouting and seeing them outside the door to room A8 and she stated that she had since been told that 
Ms Draper came out of room A8 with Marshman when she was asked about this issue at an interview some time after the 
criminal trial.  Ms Lawson then said that the only person she had talked with about the Incident was Ms Border.  Ms Lawson 
stated that she was aware the she and Ms Border did not agree about whether Marshman was carrying a bag and she stated that 
she was asked at the interview about whether or not Marshman was carrying a bag. 

78 Ms Lawson stated that before Ms Draper headbutted Marshman she was angry because he was outside the classroom and that 
this meant he must have done something wrong.  Ms Lawson stated that Ms Draper had a threatening stance towards 
Marshman and she stated that her body language was threatening and she stated that Ms Draper was angry and annoyed with 
Marshman and was in Marshman’s face and was too close for comfort. 

79 Ms Lawson stated that she could not recall seeing Ms Draper’s head moving when she was talking to Marshman or whether 
her head went back before striking him and she was uncertain whether Ms Draper moved her arms whilst talking to Marshman 
and she stated that Ms Draper may have touched Marshman. 

80 Ms Lawson said that after the headbutt she could not recall Marshman’s body movements and she stated that she stood there 
shocked.  Ms Lawson could not recall if Marshman stepped back after the headbutt and she could not remember seeing 
Marshman stagger backwards.  Ms Lawson could not remember if Ms Border went out to look for Marshman after the Incident 
and Ms Lawson did not know why she and Ms Border did not go to Student Services straight away after the Incident and she 
stated that it was difficult to report a teacher as they were only home economic assistants.  Ms Lawson stated that after a 
discussion with Ms Border they thought that Marshman had probably gone home.  Ms Lawson stated that the evidence she 
gave in 2004 about her attendance at Student Services after the Incident that Marshman was not with anyone was wrong.  
Ms Lawson could not recall if she saw Ms Draper touching Marshman’s clothing during the Incident and then she stated that 
Ms Draper may have touched Marshman on the chest.  Ms Lawson could not recall making the statement she made to police 
officers claiming that Ms Draper grabbed Marshman by the shirt and then headbutted him. 

81 Ms Joanne Harris is currently the Deputy Principal of Duncraig Senior High School and from 2002 to the end of Term 1, 2005 
she was a Deputy Principal at SBSHS in charge of school development, school planning, professional development, pastoral 
care and Student Services.  Ms Harris worked with Ms Draper when she taught at SBSHS.  Ms Harris stated that Ms Draper’s 
line manager, Mr Churchman brought an incident to her attention on 2 July 2003 about Ms Draper asking students to write out 
inappropriate lines and Ms Harris stated that Mr Churchman had a discussion with Ms Draper about this issue.  Ms Harris 
recalled a discussion on 16 September 2003 with the head of Humanities, Mr Allen Kennedy, about Ms Draper’s inappropriate 
language in the classroom and Ms Harris recalled another incident on 24 September 2003 where she had to have a meeting 
with Ms Draper about her restraining a student and trying to walk her to Student Services.  Ms Harris stated that she saw 
Ms Draper holding this student and she told her to let the student go and Ms Harris stated that Ms Draper initially did not want 
to do this.  Ms Harris understood that Ms Draper was abused by this student after asking the student to pick up an item and 
Ms Harris stated that she did not condone Ms Draper’s behaviour and she stated that even though the student had apparently 
abused Ms Draper it was not uncommon for students to retaliate.  As Ms Harris was concerned about Ms Draper’s actions she 
had a discussion with her about alternative ways to deal with students and Ms Harris stated that Ms Draper acknowledged that 
she could have handled the situation better. 

82 Under cross-examination Ms Harris stated that Ms Draper was a senior teacher who handled difficult students extremely well 
and she stated that students enjoyed being in her class.  Ms Harris gave evidence that Ms Draper pushed the boundaries of her 
relationship with students and many students responded positively to this.  Ms Harris stated that the Quality Teacher 
programme was for professionally adept teachers who had a good relationship with students and were good at imparting 
knowledge and she stated that sometimes these teachers acted as mentors to other teachers.  Ms Harris was unaware if the 
incident involving Ms Draper on 2 July 2003 with respect to students writing lines was a joke.  Ms Harris stated that she could 
not comment about whether the complaint about Ms Draper using inappropriate language was about the use of language in the 
staffroom and Ms Harris stated that she could not recall the events leading up to an incident on 22 September 2003 when 
Ms Draper restrained a student.  Ms Harris stated that she understood it was a low level incident but Ms Harris said that this 
incident involved more than Ms Draper putting her arms around a student’s shoulder and guiding her away.  Ms Harris said 
that teachers are not to touch student unless in danger or those around them are in danger and she stated that she would have 
handled the situation differently.  Ms Harris stated that Ms Draper’s actions with respect to this incident did not warrant further 
action. 

83 Ms Cowey is currently a consultant with the respondent and she has been employed by the respondent for approximately 
28 years.  Between 1990 and 2001 she was the head of Maths at SBSHS and she was Ms Draper’s line manager from 1991 to 
2001.  Ms Cowey stated that Ms Draper’s performance started positively however her classroom behaviour then deteriorated.  
Ms Cowey stated that she had meetings with Ms Draper from time to time about her behaviour after 1995 and two of the issues 
discussed between them involved how Ms Draper could appropriately handle students and the other related to Ms Draper not 
using abusive language.  Ms Cowey stated that she had concerns from time to time about the language used by Ms Draper.  
Ms Cowey said that occasionally Ms Draper’s tone and manner towards students was abusive.  Ms Cowey recalled Ms Draper 
using the words “little maggots” and “turd” once when she taught adjacent to her in 2001 and she stated that Ms Draper used 
similar language on other occasions.  Ms Cowey stated that she never witnessed Ms Draper manhandling students but she was 
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advised of this by others and she occasionally had to speak to Ms Draper about this issue.  Ms Cowey remembered one 
incident in 1995 when a student was out of bounds and she stated that Ms Draper had grabbed this student’s shirt and the 
student then wriggled out of it and Ms Cowey stated that in June 1997 she was instructed by the Deputy Principal to speak to 
Ms Draper about a yard duty incident (see Exhibits R7 and R8). 

84 Under cross-examination Ms Cowey stated that Ms Draper was good at dealing with students with behaviour problems and she 
stated that she was a valuable teacher and Ms Cowey stated that she agreed for Ms Draper to become a senior teacher in 1999 
even though Ms Draper’s behaviour had been unprofessional at times in the past.  Ms Cowey stated that she supported 
Ms Draper obtaining senior teacher status because they received a pay rise.  Ms Cowey was aware that Ms Draper had been 
voted the best teacher by year twelve students at least twice.  Ms Cowey stated that she did not approve of Ms Draper working 
with student teachers and Ms Cowey stated that it was not unusual to hear swearing in the staffroom given the many 
frustrations and challenges at SBSHS. 

85 Ms Cowey stated that it was unusual for students to be physically restrained by teachers and she stated that when she was head 
of department no other teacher in her department apart from Ms Draper physically restrained students.  Ms Cowey had a clear 
recollection of the incident involving a student whose shirt was removed and she re-iterated that it occurred after 1995 given 
the configuration of the buildings at SBSHS and Ms Cowey stated that she did not witness the initial altercation.  Ms Cowey 
disputed Ms Draper’s recollection about this incident and she stated that she only became involved when she heard a noise 
from her office and went out to see what was going on. 

86 Ms McNeil is currently Principal of Margaret River Senior High School and she has worked with the respondent for 
approximately 27 years.  Ms McNeil was the Principal at SBSHS from term 4, 1999 until January 2006.  Ms McNeil stated that 
she dealt with staff performance issues as well as parents’ complaints and Ms McNeil stated that she became involved with a 
teacher when extenuating circumstances arose and she stated that not all performance issues were raised with her. 

87 Ms McNeil stated that on one occasion Ms Kemp raised issues about Ms Draper amongst which included her inappropriate 
language with students and she raised an episode when students were roughly handled by Ms Draper.  Ms McNeil stated that 
she and Ms Kemp decided to discuss these issues with Ms Draper and the outcome was confirmed in writing and Ms McNeil 
stated that at the time she recommended that Ms Draper undertake professional development.  Ms McNeil stated that after 
these issues were raised with her she became aware that Ms Draper was to be a supervisor at the year 11 Geography camp and 
she decided that it was not appropriate for her to attend given Ms Draper’s inappropriate contact with students and she advised 
Ms Draper accordingly.  During her discussions with Ms Draper about her decision Ms McNeil stated that Ms Draper 
aggressively rejected the criticisms she had made of her and Ms McNeil stated that she also had discussions with Ms Draper 
about Ms Draper swearing at students and she stated that Ms Draper had acknowledged that this had occurred. 

88 Under cross-examination Ms McNeil stated that the security guards used to escort Ms Draper from SBSHS were arranged by 
Central Office and even though she thought it was an overreaction she understood this was standard procedure.  Ms McNeil 
understood that letters given to Ms Draper about not being allowed to attend the Geography camp were received by her 
(Exhibits R9 and R10).  Ms McNeil denied that during her discussions with Ms Draper about her non-attendance at the 
Geography camp that Ms Draper refused to accept that she had been abusive towards students and Ms McNeil stated that she 
signed off on one complaint about Ms Draper besides the complaint relating to the Incident and she stated that this was sent to 
the Complaints Management Unit and she understood that the matter had been investigated.  Ms McNeil stated that she was 
aware that Ms Draper was valued for her ability to work with lower ability students and that Ms Draper had been nominated as 
a favourite teacher and Ms McNeil was aware that Ms Draper had been selected to be part of the Quality Teacher programme. 

89 Ms Rivasborge currently teaches maths and science at Canning Vale College and between 2002 and 2005 she taught science at 
SBSHS.  Ms Rivasborge stated that she had limited contact with Ms Draper when she taught at SBSHS.  Ms Rivasborge stated 
that when she left the staffroom to return to her classroom, room A5 at lunch time on 9 December 2003 which was located near 
room A8 for some reason she went to Ms Baldwin’s class to speak to her.  When Ms Rivasborge was in Ms Baldwin’s 
classroom she remembered Ms Draper coming in through the door and asking for Marshman and Ms Rivasborge stated that 
she did not hear Ms Draper knock on the door.  Ms Rivasborge stated that after Ms Draper asked to see Marshman, 
Ms Baldwin told him to go with her and they left.  Ms Rivasborge could not recall Marshman saying anything at the time.  
Ms Rivasborge stated that she wrote a statement about the events the following day (Exhibit R11).  After reading the statement 
Ms Rivasborge stated that she remembered Ms Draper yelling at Knott when she was coming down the stairs after leaving the 
staffroom at lunchtime and making the comments that she had written in the statement and Ms Rivasborge stated that she 
recalled Ms Draper pushing Knott by his backpack.  Ms Rivasborge could not recall Ms Draper being abusive to the students 
when in Ms Baldwin’s classroom even though this was mentioned in the statement she wrote on 10 December 2003.  
Ms Rivasborge stated that after 9 December 2003 she had a discussion with Mr Draper about the comments she says 
Ms Draper made on 9 December 2003 about year 8 teachers and Ms Rivasborge stated that Ms Draper told her that she was 
upset because the students were being disrespectful. 

90 Under cross-examination Ms Rivasborge stated she could not remember if during the discussion she had with Ms Draper about 
the comments she made on 9 December 2003 that Ms Draper explained that she had said to the students "Is this how you year 
8s behave in your learning teams?" and she agreed that Ms Draper did assure her that she did not intend any disrespect to 
year 8 teachers by her comments and Ms Rivasborge stated that she accepted Ms Draper’s explanation about this at the time. 

91 Ms Rivasborge could not recall Ms Draper telling students to stay where they were when they were near the staffroom stairs 
and she agreed that she did not have much of a recollection at all about what occurred on 9 December 2003.  Ms Rivasborge 
stated that it appeared to her that she saw Ms Draper pushing Knott by his backpack and Ms Rivasborge stated that she could 
not recall if the students in room A8 were noisy and unsettled, Ms Rivasborge could not recall Knott entering room A8 with 
Ms Draper and she could not recall if Marshman said to Knott “Daniel, did she hit you?”. 

92 Ms Kemp has been the Deputy Principal at SBSHS since 1996 and has been employed by the respondent for 30 years.  
Ms Kemp stated that she was aware of issues of concern with respect to Ms Draper and these included using abusive language 
and physically manhandling students and Ms Kemp stated that she did not witness any of these incidents but was aware of this 
from reports made to her.  Ms Kemp stated that she was aware of an incident that took place in May 1997 involving a student 
by the name of Freeman.  Ms Kemp understood that Ms Draper approached some boys after an incident at the canteen and one 
of them was uncooperative and Ms Draper wanted to take the students to the Deputy’s office and Ms Kemp understood that 
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Freeman resisted and Ms Draper then pulled him by his shirt front to the Deputy Principal’s office.  Ms Kemp stated that 
Ms Draper wrote a report about this incident and she stated that it was difficult to defend a teacher in these circumstances.  
Ms Kemp stated that Freeman was sent home for two days and that he was distressed by other allegations Ms Draper made 
about him.  Ms Kemp stated that the matter was eventually resolved and Ms Kemp stated that Ms Draper could have handled 
the issue differently and Ms Kemp recalled that Ms Draper was told at the time not to touch students.  Ms Kemp stated that 
subsequent to this incident other incidents occurred where Ms Draper used inappropriate language with students and in one 
instance she grabbed a student by the shirt.  Ms Kemp understood that these issues were confirmed in writing and given to 
Ms Draper (Exhibit R9).  Ms Kemp understood that after this incident Ms Draper attended a course which was designed for her 
to develop strategies to deal with students that make her angry or frustrated.  Ms Kemp stated that other incidents involving 
Ms Draper were reported to her after this incident that concerned her. 

93 Ms Kemp stated that she became aware of the Incident on 9 December 2003 when she was advised that two home economics 
assistants had witnessed the Incident.  Ms Kemp stated that she spoke to Ms Border and Ms Lawson and told them not to talk 
about the Incident with anyone.  Ms Kemp stated that on the afternoon of the Incident Marshman and his mother visited 
SBSHS and she stated that they were both upset and they claimed that Marshman had been headbutted by a teacher.  Ms Kemp 
stated that it would be inappropriate for Ms Draper to be reinstated to her former position as Marshman remained at SBSHS as 
well as other students who were involved in the Incident and she stated that if Ms Draper returned to SBSHS it would also 
have an impact on other staff as there could be divisions between the staff. 

94 Under cross-examination Ms Kemp conceded that she became aware about the incident involving Freeman from Ms Draper’s 
summary of what happened and the student’s statement about what occurred and Ms Kemp acknowledged that there was some 
difference between the two accounts.  Ms Kemp stated that Ms Draper was a valued and capable teacher and she was willing to 
deal with students with behaviour management issues and she was aware that she had been voted best teacher by year 12 
students.  Ms Kemp stated that she never witnessed Ms Draper acting inappropriately apart from hearing her yell.  Ms Kemp 
recalled that Mr Back told her about a comment made to him by Marshman saying that he would get Mr Back removed from 
SBSHS like he did Ms Draper and she confirmed that Marshman was removed from Mr Back’s class after an incident with 
Mr Back.  Ms Kemp stated that she was aware that Mr Back had taken a video of this lesson and she stated that she did not see 
the video and that she could not recall telling Mr Back not to show this video to Marshman’s parents.  Ms Kemp stated that she 
did not report Marshman’s comments to Mr Back when the Incident was investigated because it was not her role and she 
thought it was just a silly boy making statements and it did not occur to her that it had any relevance to the Incident. 
Submissions 
Applicant’s submissions 

95 The applicant argues that it is open for the Commission to conclude that there is no proper basis to conclude that Ms Draper 
struck Marshman in the manner she was alleged to have done so or at all on 9 December 2003.  The applicant maintains that 
the tests set out in Briginshaw v Briginshaw and Another (1938) 60 CLR 336 should be applied in this instance given the 
serious allegation against Ms Draper and the Commission should therefore be positively satisfied on plausible evidence that the 
allegation raised by the respondent is made out. 

96 The applicant maintains that Ms Draper was a popular teacher who loved teaching, she was recognised by her peers as being a 
very good teacher who was particularly effective in handling difficult students and students with behaviour problems and on 
one occasion she had served as a mentor to a fellow teacher.  Ms Draper occupied the promotional position of Senior Teacher 
and she was popular with her students and she was voted ‘best teacher’ by her year 12 classes on a number of occasions and 
she was selected to participate in the Quality Teacher program.  The applicant described Ms Draper’s manner as being very 
animated when dealing with students and Ms Draper attempted to bluff disruptive students, pretending to be angry. 

97 The applicant argues that the evidence about Ms Draper’s previous interactions at SBSHS when dealing with disruptive 
students is irrelevant in determining what occurred during the Incident and claims that the various complaints about 
Ms Draper’s behaviour are unrelated to the allegation the subject of this application and the applicant maintains that the 
evidence given about the previous issues was vague, lacked particulars and was hearsay. 

98 The applicant argues that Marshman’s evidence lacked credibility and that he has a propensity to not be truthful and the 
applicant relies on the issue involving Mr Back and what occurred in Ms Baldwin’s classroom.  Additionally, Ms Baldwin 
gave evidence that Marshman had an inability to tell the truth and he denied allegations when he was accused of doing 
something wrong.  Ms Baldwin corroborated Ms Draper’s evidence that Marshman asked Knott “Did she hit you?” and that he 
repeated this on more than one occasion and Ms Rivasborge did not deny that this had been said.  The applicant maintains that 
Marshman threatened to have Mr Back “chucked out of school like [he] did Ms Draper” and the applicant maintains that when 
Marshman made this comment it was on the basis that he may raise some allegation of misconduct which is in fact what 
happened when Marshman alleged that Mr Back had struck him on the back of the head with the door to the photography 
classroom. 

99 The applicant relies on the evidence Dr Nicholas gave at the criminal trial that the limited signs of any strike to Marshman 
after the Incident was alleged to have occurred was not consistent with a violent headbutt and Dr Nicholas observed at the 
hearing that the injury to Marshman’s nose could have been the product of Marshman rubbing his nose. 

100 The applicant argues that the evidence given by Ms Border and Ms Lawson was poor and that both witnesses were defensive 
when giving evidence.  Ms Border conceded that some of her evidence was a reconstruction of what she believed had 
happened and the applicant argues that at times Ms Lawson speculated about some of the things that she and Ms Border may 
have agreed upon and she then maintained that there had been no discussion between them about this.  The evidence given by 
Ms Lawson to the Commission was also different to the evidence given by her in the criminal trial.  The applicant maintains 
that Ms Lawson’s evidence about what she saw first during the Incident and where she was when she saw it was confused, for 
example in 2004 Ms Lawson claimed to have seen Ms Draper grab Marshman by the shirt immediately before the headbutt 
was supposed to have occurred and she insisted that she could not be mistaken about this but she retreated from this allegation 
when giving evidence before the Commission.  The applicant argues that Ms Border claims to have heard two heads colliding 
and even though she believed that the sound came from Ms Draper and Marshman she agreed that the sound might have come 
from somewhere else.  The applicant maintains that Ms Border and Ms Lawson gave inconsistent evidence about what they did 
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after they saw Marshman run away and neither Ms Border nor Ms Lawson could provide any plausible explanation as to why 
they did nothing until the end of the school day to inform someone about their concerns about Marshman. 

101 The applicant argues that the dispute between the evidence given by Ms Draper and Marshman should properly be resolved by 
having regard to: 

• Ms Draper’s successful record as a teacher 
• The inherent implausibility of the allegation against Ms Draper 
• Ms Baldwin’s assessment of Marshman’s propensity to deny any and all allegations of wrongdoing 
• Marshman’s attempts to elicit from Knott an allegation of his having been hit by Ms Draper 
• The unchallenged evidence of Marshman’s menacing threat to Mr Back, with reference to his having had 

Ms Draper thrown out of the school 
• The lack of consistency and reliability of the evidence of Ms Lawson and Ms Border 

102 The applicant seeks an order that Ms Draper be reinstated and that she be reimbursed remuneration, leave credits and 
superannuation entitlements lost during the period between the date of her termination and the date of her interim reinstatement 
and that liberty be allowed to apply to the Commission for orders if an agreement can not be reached on Ms Draper’s loss. 

103 The applicant argues that if the Commission finds that Ms Draper headbutted Marshman the penalty imposed upon Ms Draper 
should be varied.  Ms Draper has been removed from her vocation for a period of more than two years and subjected to 
humiliation and disgrace and there is no reason to suspect, given all that Ms Draper has been through, that she would be 
anything other than most circumspect in her dealings with students in the future. 
Respondent’s submissions 

104 The respondent argues that the only issue before the Commission is whether Ms Draper assaulted Marshman on 9 December 
2003 and the respondent argues that there is no question of any accidental contact between them on the day in question as 
Ms Draper denies that there was any physical contact at all between herself and Marshman.  As the nature of the conduct 
alleged is serious and the consequences for Ms Draper if it is proven to have occurred, the respondent also argues that the 
principle in Briginshaw v Briginshaw and Another (op cit) applies and that the evidence must be sufficiently strong to 
reasonably satisfy the Commission. 

105 The respondent argues that there is more than sufficient evidence for the Commission to be reasonably satisfied that Ms Draper 
assaulted Marshman.  The respondent maintains that there was evidence that Marshman was assaulted by Ms Draper, that 
Ms Draper had lost control prior to the assault and that Ms Draper had a propensity to use inappropriate language towards and 
make inappropriate physical contact with students. 

106 The respondent argues that as Ms Draper’s account of events in significant areas was contradicted by other witnesses 
Ms Draper cannot be considered to be a credible witness on key factual issues. 

107 The respondent maintains that the Incident was witnessed by Ms Border and Ms Lawson, neither of whom were in any doubt 
about what they had observed, and regard should be had of the fact that both of these witnesses were disinterested witnesses 
providing their honest recollection.  The respondent argues that there was contact between Ms Draper and Marshman as a 
result of a deliberate action by Ms Draper and that there was a sound that was simultaneous with the headbutt and the 
respondent maintains that Ms Border and Ms Lawson were close enough to clearly see the Incident.  Both Ms Border and 
Ms Lawson were focussed on Ms Draper and Marshman who were stationary, their line of sight was unobscured, there was 
good light on the day and the weather was fine and within hours of the alleged assault Ms Border and Ms Lawson provided 
signed written statements and did so without having any prior consultation with other persons.  The respondent maintains that 
the evidence given by Ms Border and Ms Lawson was unshaken during cross-examination and claims that Marshman’s 
account was consistent with that of Ms Border and Ms Lawson and his actions were consistent with what would be expected of 
a year 8 student who had been assaulted and his actions were also consistent with his evidence. 

108 The respondent maintains that when Dr Nicholas examined Marshman the following morning his report confirmed that 
Marshman had injuries consistent with the assault reported by him and the respondent maintains that it was never put to 
Marshman in cross-examination that he had hit himself in the nose after leaving SBSHS on 9 December 2003 and prior to 
Dr Nicholas examining him on 10 December 2003 and in any event this suggestion is speculation and unsupported by any 
evidence before the Commission and therefore no weight can be given to it as a proposition relevant to these proceedings. 

109 The respondent argues that Ms Draper lost control prior to her altercation with Marshman.  The respondent maintains that 
Ms Draper assaulted Ulreich on 9 December 2003 shortly before attending room A8 in pursuit of Marshman and Bertani and 
Perkins stated that Ms Draper was upset and angry and shouting at the students.  When Ms Draper escorted Ulreich from 
Student Services she was pushing him by his backpack and using abusive language as confirmed by Ms Rivasborge’s 
contemporaneous note about that incident and Ms Draper then stormed into room A8 without knocking and shouted at students 
and it was clear that at the time Ms Draper was very angry as confirmed by the evidence of Ms Rivasborge and Ms Baldwin.  
The respondent maintains that Ms Draper was on a rampage compared with the normal behaviour expected of a teacher in such 
a situation and the respondent maintains that she was upset, angry and behaving in ways that she must have known were 
inappropriate.  It was at this point that Ms Draper took Marshman outside of room A8 and it was in this state of mind that she 
assaulted Marshman. 

110 The respondent disputes Mr Back’s evidence.  Mr Back agreed that the threat alleged to have been made by Marshman was 
denied by him at the resolution meeting of 17 September 2004 and Marshman also denied making this threat when cross-
examined.  Mr Back was not able to produce the videotape on which he claimed the “threat” could be heard and he could not 
even say that the wording recorded in his incident report was taken from this videotape or had ever been checked by him 
against the videotape.  Mr Back also agreed that Marshman denied any wrongdoing which would justify disciplinary action to 
be taken by Mr Back and that he had closed the photography room door on Marshman and he agreed that if Marshman had 
been inside the doorframe at that time it would be possible that the door could have made contact with Marshman.  Mr Back 
stated that he became aware of Marshman alleging that he had hit him on the back of the head however Mr Back agreed that he 
himself had never heard Marshman make any such allegation.  Marshman never agreed that he threatened Mr Back and there 
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was no independent evidence produced by the applicant to verify this and even if it was the case that Marshman threatened 
Mr Back then the respondent disputes the relevance of this to the issue before the Commission. 

111 The respondent argues that Ms Draper was the type of teacher who was likely to have difficulty keeping control of her 
behaviour if she perceived that students were not doing the right thing and the respondent maintains that Ms Draper had a 
propensity to deal inappropriately with students.  In this respect the respondent relies on the evidence of Ms Cowey, Ms Harris, 
Ms McNeil and Ms Kemp during the period 1991 through to 9 December 2003.  Even though these witnesses acknowledge 
Ms Draper’s professional skills and achievements where appropriate they highlighted issues of concern about Ms Draper’s 
behaviour.  Ms Cowey had concerns about Ms Draper’s classroom behaviour from 1995 onwards and Ms Cowey gave 
evidence that she overheard Ms Draper using inappropriate language when talking to students.  On once occasion in particular 
Ms Draper was involved in an inappropriate incident when she grabbed a student’s shirt who was running out of bounds and in 
July 2003 she was alleged to have required a student to write out ‘I must not be a dickhead’.  A concern was raised by a staff 
member in September 2003 about Ms Draper’s use of inappropriate language in the classroom and in September 2003 
Ms Draper grabbed a student to remove her from other students and she later acknowledged that this was inappropriate.  In 
1997 Ms Draper had grabbed a student by the shirt and escorted him to the Deputy Principal’s office and in 2002 a range of 
concerns were detailed in a formal letter from the Principal to Ms Draper and Ms Draper’s inappropriate language and 
manhandling of students also precluded her being approved to attend a geography camp.  Given the volume and consistency of 
these complaints and Ms Draper’s apparent failure to learn from her errors when dealing with students it can be concluded that 
she had a problem with self control which manifested itself in similar if not as serious behaviour to the Incident prior to 
9 December 2003. 

112 The respondent maintains that it had the right to terminate Ms Draper’s employment for assaulting Marshman and that her 
termination was therefore not harsh or unfair as Marshman’s evidence about the Incident is fully supported by the evidence 
given by Ms Border and Ms Lawson as well as expert evidence.  The respondent argues that both Ms Border and Ms Lawson 
gave consistent evidence about the alleged assault of Marshman by Ms Draper and the respondent argues that any alleged 
discrepancies in their earlier evidence and evidence given to the Commission do not detract from the central point which is that 
Ms Draper’s assault of Marshman made a clear impression on them.  The respondent argues that Ms Draper’s evidence can not 
be believed as her evidence is contradicted by a number of other witnesses, for example, Ms Draper said she did not lose 
control at the time of the Incident when she did, Ms Draper wrongly claimed that she did not use abusive language towards 
students and she did and Ms Draper wrongly claimed that she did not assault Ulreich or knock his cap off.  Ms Draper also 
falsely denied that she had burst into room A8 yelling at students and two independent witnesses Ms Border and Ms Lawson 
contradict Ms Draper’s version of events about the Incident. 

113 The respondent argues that as this application is referred to the Commission pursuant to s29 of the Act the claim is governed 
by s23A of the Act the Commission therefore does not have the power to vary the penalty imposed by the respondent as 
submitted by the applicant and if the Commission is satisfied that Ms Draper assaulted Marshman then it was open to the 
respondent to terminate her employment and the Commission therefore has no jurisdiction to intervene in the respondent’s 
decision 
Findings and conclusions 
Credibility 

114 The outcome of this case rests in the main on my findings with respect to witness credit. 
115 I listened carefully to the evidence given by each witness and closely observed each witness whilst they gave their evidence. 
116 My general overall impression about the veracity of the evidence given by Ms Draper, particularly in relation to the Incident 

the subject of this dispute, was that her evidence was honest, credible and was given to the best of her recollection.  
Additionally, the evidence Ms Draper gave about the Incident was not broken down during extensive cross-examination and 
her version of events was in the main consistent with the evidence she gave in the criminal trial and with statements she made 
on or about the time of the Incident.  Where relevant Ms Draper’s evidence about the events which took place when she was in 
room A8 on the day of the alleged assault was also consistent with the evidence given by Ms Baldwin who in my view was a 
credible witness.  As it is my view that Ms Draper gave evidence in a straightforward manner, her evidence was consistent and 
corroborated by Ms Baldwin and as I have confidence in the evidence Ms Draper gave about the Incident I see no reason why I 
should not accept her evidence about the events of that day.  Notwithstanding these conclusions however, I formed the view 
that on some occasions Ms Draper’s recollection about some of her past interactions with students was not as accurate as it 
could have been, however I accept that given the passage of time since the events relevant to those incidents occurred it would 
be difficult to recall these events in precise detail.  In any event the respondent did not rely on Ms Draper’s past actions when it 
determined that it was appropriate to terminate her and there was no evidence that any formal warnings were issued to 
Ms Draper about her behaviour after these incidents took place. 

117 I have already stated that I have confidence in the evidence given by Ms Baldwin.  I find that Ms Baldwin gave her evidence in 
a straightforward manner and in my view she gave her evidence honestly and to the best of her recollection.  I also have no 
hesitation in accepting the evidence given by Mr Back as it is my view that he gave his evidence honestly and in a clear and 
considered manner and his evidence was not broken down during cross-examination.  I also accept the evidence given by 
Ms Hawthorn as it is my view that she gave her evidence honestly and to the best of her recollection. 

118 Three witnesses gave evidence which was contrary to Ms Draper’s version of events about the Incident - Marshman, 
Ms Border and Ms Lawson. 

119 I have little confidence in the veracity of the evidence given by Marshman.  At times Marshman gave evidence that was both 
unhesitating and precise which left me with the impression that he was giving the Commission a pre-prepared version of the 
events surrounding the Incident and I formed the view that Marshman’s evidence was self-serving and was deliberately 
structured to support his claims against Ms Draper.  I also find that at times Marshman did not seriously consider the questions 
being asked of him about the Incident.  Marshman’s denial that he called out to Knott “Did she hit you” when Ms Draper went 
to room A8 on the day of the Incident was at odds with the evidence given by both Ms Draper and Ms Baldwin and Marshman 
claimed that Ms Draper took his school bag outside of room A8 prior to the Incident however no other witness in these 
proceedings gave evidence confirming that Marshman’s bag was with him during the Incident or that he ran off with it after the 
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Incident.  Marshman claimed that he had bruising around his nose subsequent to being headbutted by Ms Draper yet 
Dr Nicholas gave evidence that when he examined Marshman the day after the Incident he found no bruising on Marshman’s 
face and Dr Nicholas also gave evidence in the criminal trial that if Marshman had sustained a bruise after being headbutted in 
the manner claimed by him and bruising occurred any bruising would still have been evident the following day when he 
examined Marshman but this was not the case.  Most importantly, in my view, Marshman’s account about the events of the 
Incident was inconsistent with evidence given by both Ms Border and Ms Lawson about the Incident (see table at 
paragraph 122).  Furthermore, under cross-examination Marshman denied that he abused Mr Back during an incident in 
Mr Back’s classroom in September 2004 however he conceded in re-examination that he called Mr Back a dickhead when he 
told Marshman to go to a different class.  As I have doubts about Marshman’s evidence and as there are a number of 
inconsistencies and discrepancies in his evidence and as some of his evidence about the Incident is inconsistent with the 
evidence given by Ms Border and Ms Lawson I find that this undermines the credibility of all of the evidence given by 
Marshman.  In the circumstances I do not find Marshman to be a witness whose evidence is credible and given that I have 
found Ms Draper to be a credible witness where there is any inconsistency in the evidence given by Marshman and Ms Draper 
about the Incident I prefer the evidence given by Ms Draper. 

120 I found Ms Border to be an unconvincing witness.  In my opinion she tailored her evidence at the hearing to be consistent with 
a pre-prepared version of the events that she believed occurred during the Incident and apart from giving evidence that she saw 
Ms Draper headbutt Marshman and that she heard a sound at the time this occurred Ms Border was unable to recollect very 
much at all at the hearing about the events prior to, during and after the Incident.  Additionally the evidence Ms Border gave 
about the Incident at the hearing was inconsistent with previous evidence and statements she made about the Incident and 
Ms Border’s evidence about what happened when Marshman was headbutted was also inconsistent with Marshman’s evidence 
as Marshman recalled that there was no sound when Ms Draper headbutted him which is contrary to the evidence given by 
Ms Border.  The evidence Ms Border gave at the hearing was also inconsistent with some of the evidence given by Ms Lawson 
(see table at paragraph 122). 

121 I have similar doubts about the veracity of the evidence given by Ms Lawson.  I also find that Ms Lawson was an 
unconvincing witness and that parts of Ms Lawson’s evidence was vague and uncertain.  Ms Lawson also gave evidence at the 
criminal trial on 28 June 2004 that was substantially different to the evidence she gave to the Commission and some of the 
evidence Ms Lawson gave to the Commission was also inconsistent with the evidence given by both Marshman and Ms Border 
(see table at paragraph 122).  For example, when asked about the Incident at the criminal trial Ms Lawson stated that the first 
thing she saw was Ms Draper chasing Marshman and after that they stopped and talked, Marshman then walked further along 
the veranda and Ms Draper grabbed Marshman by the shirt prior to headbutting him, yet Ms Lawson did not give this evidence 
to the Commission (T46).  Marshman stated that there was no sound when Ms Draper headbutted him which was contrary to 
the evidence given by Ms Lawson. 

122 Following is a summary of the evidence given by Marshman, Ms Border and Ms Lawson detailing the evidence they gave at 
different times. 

Marshman’s Evidence 
 Police Statement 

23/12/2003 
(Exhibit A5) 

Criminal Trial – 28/06/2004 Commission – 26/09/2006 

When Draper 
approached 
room A8 

Marshman stuck his 
head out of the window.  
Draper asked “Are you 
Michael Marshman?” 
Replied “Maybe” 
Draper asked again and 
replied “yes”.  Draper 
said “Get your butt 
outside”. 

When Draper approached Marshman 
stuck his head out the window.  Draper 
asked “are you Marshman”?, he replied 
“Maybe”.  Draper repeated the question 
and he said “yes” and Draper said “to 
get my butt outside” (T8). 

Marshman stepped back from 
window, Draper was almost 
through the window.  Draper 
asked “are you Marshman”?, he 
replied “Maybe”.  Draper 
repeated the question and he said 
“yes”.  Draper said “Get your 
butt outside” (T228). 
Marshman could not remember if 
Draper or Baldwin told him to go 
outside (T 229). 

Before Draper 
entered room 
A8 

Marshman walked to 
the door, opened it and 
went outside. 

Draper entered the classroom after he 
(Marshman) left through open door 
(T9). 
Under cross-examination 
Marshman did not open the door (T19). 

 

When 
Marshman left 
room A8 

 Marshman stated that he was not 
agitated nor did he say anything to 
anyone (T19, 21). 
Marshman thought Knott was outside 
room A8 and Marshman did not say 
anything to him (T21) 

Marshman did not see Knott 
(T236). 

Marshman’s 
bag 

Marshman asked 
Baldwin if he could get 
his bag.  Draper said 
“I’ll get your bag boy” 
then she walked into the 
classroom and grabbed 
his bag. 

Draper got Marshman’s bag and took it 
outside with her (T9, 20). 

Marshman asked Draper if he 
could take his bag with him and 
Draper said “I’ll get your bag 
boy” (T229). 
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Marshman’s Evidence 

 Police Statement 
23/12/2003 
(Exhibit A5) 

Criminal Trial – 28/06/2004 Commission – 26/09/2006 

Events of 
alleged 
headbutt 
(length, 
stepping back 
etc) 

Draper stood 10cm 
away from Marshman’s 
face.  Draper said “who 
the fuck do you think 
you are?” Draper then 
pulled her head back, 
swung it forward and 
headbutted Marshman 
in the nose.  Marshman 
fell back “a bit”. 

Draper was right up to his face, “we 
were just about touching toes”.  Draper 
said “who the fuck do you think you 
are?” (T9/10).  This is the only thing 
she said to him (T25).  Draper was 
standing still at the time (T27).  Draper 
pulled her head back and hit him in the 
nose with her head, she “slammed” it 
into his face (T10).  Marshman did not 
say anything (T11).  Incident took 
around 40 seconds (T25).  No sound 
was made from heads hitting (T26).  
Marshman was hit with a lot of force 
(T26).  Marshman did make a sound 
but not a scream and he put his hands 
to his face (T29, 30). 

Marshman cannot remember the 
first thing Draper said to him 
(T230) but then Draper said “who 
the fuck do you think you are?” 
and Draper pulled her head back 
slightly and headbutted 
Marshman.  Marshman stepped 
back and let out a yell which was 
not loud (T230,231). 

What 
Marshman did 
after headbutt 

Marshman ran off. 
Draper yelled out 
“Come back here 
Michael”.  Marshman 
replied “fuck off”. 

Marshman turned around and ran 
(T11).  Draper yelled at him to come 
back.  Marshman told her to “fuck off” 
(T11) but doubts she heard him as he 
didn’t say it loudly and he was too busy 
running (T28). 
Marshman stumbled back a bit (T25, 
28).  Marshman then turned around and 
ran off (T28). 

Marshman ran off and Draper 
yelled “Get the fuck back here 
Michael” and he turned around 
and yelled to Draper to fuck off. 
(T231) 

Impact of 
headbutt 

“Nose hurt and it 
swelled up”.  “that night 
.. it was slightly bruised 
across the top half of 
my nose”. 

Nose puffed up and there was a bruise 
along the top of his nose (T11).  There 
was bruising and swelling of the top of 
my nose (T27). 

Nose was throbbing.  The day 
after pain in the nose ‘like it was 
bruised’ (T232, 233). 

Border and Lawson’s Evidence 
 Baskwell 

Report 
2/12/2004 

Police Statement 
Border 
2/03/2004 
Lawson 
14/02/2004 
(Exhibit A5) 

Criminal Trial 28/06/2004 Commission 
26 & 27/09/2006 

Events prior to headbutt 
Border Heard Draper 

yelling at 
Marshman.  
Marshman 
responded, but 
she could not 
hear just saw 
his lips move. 

Heard Draper yelling 
and screaming at 
Marshman.  Draper 
said “What was that 
you said Michael?”  
Saw Marshman’s lips 
move but could not 
hear what he said. 

Heard Draper talking to or 
yelling at Marshman, 
Draper said “What did you 
say Michael”?  Saw 
Marshman’s lips move but 
could not hear what he said 
(T59).  Did not see Draper 
chasing Marshman (T62). 
Did not recall seeing Draper 
grab Marshman’s shirt 
(T60, 62) 

Heard yelling and screaming 
(T180). Draper asked 
Marshman “What was that 
you said Michael?”.  Thinks 
she saw Marshman’s lips 
move (T183).  Did not see 
Draper touch Marshman’s 
shirt. 

Lawson Saw Draper 
yelling at 
Marshman 

Heard shouting outside, 
saw Draper talking to 
Marshman 

Heard shouting and saw 
Draper coming around 
corner of classroom chasing 
Marshman.  Draper called 
out to Marshman and they 
stopped to talk and she was 
shouting at him (T38, 39).  
Lawson could not hear what 
was being said (T40). 

Heard shouting and went to 
screen door (T252).  First 
saw Draper and Marshman 
in vicinity of door to room 
A8 (T252).  Draper was 
talking to Marshman, not 
shouting as loud as before, 
could not hear what was said 
(T254).  Unsure if Draper 
chased Marshman prior to 
the Incident (T267). 
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Border and Lawson’s Evidence 

 Baskwell 
Report 
2/12/2004 

Police Statement 
Border 
2/03/2004 
Lawson 
14/02/2004 
(Exhibit A5) 

Criminal Trial 28/06/2004 Commission 
26 & 27/09/2006 

Events of headbutt 

Border Draper 
forcibly 
headbutted 
Marshman in 
the face. and 
Border heard 
loud 
crack/slap 

Draper moved her head 
back slightly and then 
headbutted Marshman.  
Heard noise of two 
heads connecting, it was 
loud. 

Draper motioned her head 
forward and headbutted 
Marshman (T57).  Heard 
Draper and Marshman’s 
heads meet (T59).  The 
noise of the headbutt was 
loud (T66).  Border could 
not recall Marshman 
stumbling back after the 
headbutt (T66). 

Draper yelled at Marshman 
then headbutted him on the 
forehead (T182, 193).  
Draper did not grab 
Marshman by the shirt 
before headbutting him 
(T197).  Border heard the 
sound of the heads colliding 
(T182).  Marshman did not 
fall down / backwards after 
he was headbutted (T193) 

Lawson Draper 
grabbed 
Marshman by 
the shirt and 
headbutted 
him in the 
face.  There 
was a loud 
noise on 
impact. 

Draper grabbed 
Marshman by the front 
of his shirt and 
headbutted him in the 
forehead.  Heard the 
smack of their heads 
hitting. 

Draper grabbed Marshman 
by the shirt and then pulled 
her head back and 
headbutted him (T39).  
Lawson heard the smack on 
his head.  Lawson did not 
see Marshman fall down or 
backwards after the 
headbutt, she said he just 
ran (T50) 

Draper tilted her head back 
and then headbutted 
Marshman (T255). 
Lawson heard a smacking 
sound when this happened 
(T256).  Lawson could not 
recall Marshman taking a 
step backwards (T273).  
Lawson could not remember 
Draper touching Marshman’s 
clothes but she seemed to 
remember Draper touching 
Marshman on the chest 
(T278). 

Distance Marshman away from Draper during headbutt and duration of the Incident 
Border  Drapers face was “really 

close” to Marshman’s 
face. 

Very close - 15 to 20cm 
(T58).  Incident took 2 to 3 
minutes (T61). 

Very close, 3-4 inches apart 
(T182). 

Lawson Duration of 
Incident 
50 seconds 

Facing each other. Reasonably close, in his 
face, 30cm (T47).   
Incident took 2-3 minutes 
(T47). 

Marshman and Draper were 
two feet apart (T252) and 
their conversation lasted 
about one minute (T254). 

What Marshman did after headbutt 

Border Marshman ran 
off towards 
oval. 

Marshman turned 
around and ran towards 
the oval.  Draper yelled 
at him to come back. 

Marshman turned and ran to 
the oval (T59).  Marshman 
did not have his bag with 
him nor did Draper (T66). 

Marshman turned around 
and ran towards the oval and 
Draper yelled at him to come 
back (T183). 

Lawson Marshman ran 
away towards 
oval, cannot 
recall if he had 
his bag. 

Marshman turned and 
ran and Draper yelled 
“Get the fuck back 
here”. 

Marshman ran off.  Draper 
yelled “Get the fuck back 
here” (T41).  Did not hear 
Marshman yell in reply 
‘fuck off’ (T51).  Marshman 
did not have his bag with 
him (T41) nor did Draper 
(T49). 

Marshman ran towards oval 
and Draper yelled at him to 
come back (T256). 

Distance from the Incident 
Border 15-20 metres. 1.5 car lengths away. 1.5 car lengths away (T56).  

7-8 metres (T63). 
17 metres (T181) as 
measured by state solicitors 
in 2006 (T185). 

Lawson 15-20 metres.  20 metres.  
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123 I have already stated that I prefer the evidence of Ms Draper to that given by Marshman about the Incident.  As I have 
significant doubts about the veracity and consistency of the evidence given by Ms Border and Ms Lawson about the Incident 
and as their evidence was significantly different to the evidence given by Marshman about the Incident I find that where there 
is any inconsistency in the evidence given by Ms Draper, Ms Border and Ms Lawson about the Incident I prefer the evidence 
given by Ms Draper. 

124 I have little confidence in the evidence given by Ms Rivasborge as she was vague and had a limited recollection about the 
events of 9 December 2003. 

125 Neither Bertani nor Perkins were able to assist the Commission about the events surrounding the Incident as they did not 
observe the Incident however I note that some of their evidence were inconsistent with each other and in the case of Perkins 
parts of her evidence were inconsistent with some of the information contained in the statements she gave to Mr Flack and 
Mr Elliott. 

126 I find that the evidence given by all of the other witnesses in these proceedings was given honestly and to the best of their 
recollection and I therefore accept the evidence they gave. 

127 Section 78 of the PSM Act, which is contained in Part 5 of that act and is headed ‘Substandard Performance and Disciplinary 
Matters’, outlines the rights of appeal to the Commission for relevant employees and there was no dispute and I find that 
Ms Draper is a relevant employee for the purposes of these proceedings. 

128 In Geoffrey Johnston v Ron Mance, Acting Director General of Department of Education (2002) 83 WAIG 1553 at 1557 
Kenner C discussed the approach which should be taken by the Commission with respect to a referral under s78(2) of the PSM 
Act.  Kenner C stated the following: 

“Whilst s 78(2) does not refer to an “appeal” to the Commission, it seems plain enough from the language in the section 
as a whole, that it is concerned with challenges to a decision taken by the employer in relation to which the employee is 
“aggrieved”.  Reference to “aggrieved” is made in s 78(1)(b) dealing with appeals to the Public Service Appeal Board, 
and also in ss 78(2)(b), (3) and (4) dealing with referrals to the Commission.  In my opinion, given the nature of the 
proceeding contemplated by s 78 of the PSMA, a matter referred to the Commission pursuant to s 78(2) by an aggrieved 
employee from one of the nominated decisions, is to be dealt with in the same manner as a matter referred under s 78(1) 
of the PSMA.  That is, I do not consider that such a proceeding ought to be regarded as an “appeal” in the strict sense, as 
that issue was discussed by the Full Bench in Milentis.  Nor is it the case in my opinion, that the Commission is limited to 
determining only the reasonableness of the employer’s decision. 
In other words, depending upon the nature of the challenge to the decision under review, such a proceeding may involve 
the Commission re-hearing the matter afresh or it may only be necessary to consider the decision taken by the employer 
“on such record of the proceedings below as comes up to it, supplemented or not by evidence”: Ormsby.  It would seem to 
be the case therefore, that consistent with the reasoning of the Full Bench in Milentis, the decision of the employer is not 
to be totally disregarded in the Commission hearing and determining the matter. 
Furthermore, it also seems to me that if the referral to the Commission pursuant to s 78(2) of the PSMA involves an 
allegation of harsh, oppressive or unfair dismissal, then, consistent with the referral of such a matter to the Commission 
pursuant to s 44 of the Act, s 23A should apply to such matters in terms of the relief to be granted.  Such a matter, 
although referred to the Commission under s 78(2) of the PSMA, would nonetheless constitute “a claim of harsh, 
oppressive or unfair dismissal” for the purposes of s 23A of the Act and any relief to be granted.  In my opinion, it would 
be incongruous if this were not to be the case, as claimants commencing proceedings under ss 29(1)(b)(i) and 44 would be 
entitled and limited to the remedies under s 23A if successful, whereas those under s 78(2) of the PSMA would not be so 
limited, for example, as to matters of compensation for loss and injury.  Given the scheme of the Act in relation to such 
matters, I do not think parliament could have intended such an outcome.  Different considerations may apply of course in 
cases where it is alleged that a dismissal was unlawful, for example, on the grounds of a failure by the employer to 
comply with a mandatory statutory requirement. 
… 
Therefore, matters referred to the Commission pursuant to s 78(2) of the PSMA are not restricted to consideration by the 
Commission of the reasonableness of the employer's conduct, but the Commission may review the employer's decision de 
novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for the employer's 
decision if that is appropriate.” 

129 I respectfully agree with the reasoning of Kenner C and find that in this instance, given the nature of this appeal, the 
Commission can review the respondent’s decision to terminate Ms Draper as a hearing de novo. 

130 Section 80 of the PSM Act reads as follows: 
“80. Breaches of discipline  

An employee who —  
(a) disobeys or disregards a lawful order; 
(b) contravenes —  

(i) any provision of this Act applicable to that employee; or 
(ii) any public sector standard or code of ethics; 

(c) commits an act of misconduct;  
(d) is negligent or careless in the performance of his or her functions; or 
(e) commits an act of victimisation within the meaning of section 15 of the Public Interest Disclosure 

Act 2003, 
commits a breach of discipline.” 
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131 Section 86 of the PSM Act reads as follows: 
“(1) A charge under section 83(1)(b), 84(2)(b)(ii) or 85 shall —  

(a) be in writing; 
(b) contain the prescribed details of the alleged breach of discipline; and 
(c) require the respondent to indicate within such period of not less than 7 days as is specified in the 

charge whether or not he or she admits or denies the charge. 
(2) A respondent charged under section 83(1)(b), 84(2)(b)(ii) or 85 shall admit or deny the charge within the 

relevant period referred to in subsection (1)(c). 
(3) Subject to section 89, if a respondent admits a charge under subsection (2) and the employing authority finds the 

charge to be proved, the employing authority —  
(a) shall, if the charge is a charge of committing a breach of discipline consisting of disobedience to, or 

disregard of, a lawful order referred to in section 94(4), dismiss the respondent; or 
(b) may —  

(i) reprimand the respondent; 
(ii) transfer the respondent to another public sector body with the consent of the employing 

authority of that public sector body or, if the respondent is an employee other than a chief 
executive officer or chief employee, transfer him or her to another office, post or position in 
the public sector body in which he or she is currently employed; 

(iii) impose on the respondent a fine not exceeding an amount equal to the amount of 
remuneration received by the respondent in respect of the period of 5 days during which he 
or she was at work as an employee immediately before the day on which the finding of a 
breach of discipline was made; 

(iv) reduce the monetary remuneration of the respondent; 
(v) reduce the level of classification of the respondent; or 
(vi) dismiss the respondent, 
or, except when the respondent is dismissed under subparagraph (vi), take action under any 2 or more 
of the subparagraphs of this paragraph. 

(4) If a respondent denies a charge under subsection (2) and the employing authority is not the Minister, the 
employing authority may —  
(a) hold, or direct a person to hold, a disciplinary inquiry into the charge in accordance with prescribed 

procedures; or 
(b) if it considers that a special disciplinary inquiry should be held into the charge, request the Minister to 

direct that a special disciplinary inquiry be held into the charge by a person named in that direction. 
(5) A directed person shall, subject to subsections (6) and (7), comply with the relevant direction given under 

subsection (4)(a). 
(6) If, at any time after the commencement of a disciplinary inquiry held under subsection (4)(a), the employing 

authority or directed person considers that a special disciplinary inquiry should be held into the charge, the 
employing authority may request the Minister to direct that —  
(a) a special disciplinary inquiry be held into the charge by a person named in that direction; or 
(b) the disciplinary inquiry be converted into a special disciplinary inquiry and that the person holding the 

disciplinary inquiry hold the resulting special disciplinary inquiry. 
(7) If the Minister complies with a request made under subsection (4)(b) or (6) and makes a direction referred to 

in —  
(a) subsection (4)(b), the person named in that direction shall comply with that direction; 
(b) subsection (6)(a), the person named in that direction shall comply with that direction and the relevant 

disciplinary inquiry being held under subsection (4)(a) is terminated; or 
(c) subsection (6)(b), the disciplinary inquiry concerned is converted into a special disciplinary inquiry 

and the person holding that disciplinary inquiry shall hold the resulting special disciplinary inquiry. 
(8) If a directed person finds at the conclusion of a disciplinary inquiry that —  

(a) a breach of discipline was committed by the respondent, the directed person shall submit that finding 
to the employing authority and recommend to the employing authority that it act in relation to the 
respondent under subsection (3) as if the respondent had admitted the charge under subsection (2); or 

(b) no breach of discipline was committed by the respondent, the directed person shall submit that finding 
to the employing authority and recommend to the employing authority that it notify the respondent of 
that finding and that no further action will be taken in the matter. 

(9) On receiving a finding and recommendation under subsection (8), the employing authority shall —  
(a) accept the finding; and 
(b) in the case of a recommendation made under —  

(i) subsection (8)(a) in relation to a charge of committing a breach of discipline consisting of 
disobedience to, or disregard of, a lawful order referred to in section 94(4), dismiss the 
respondent; 
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(ii) subsection (8)(a) in relation to a charge other than a charge referred to in subparagraph (i), 
accept that recommendation and act accordingly in relation to the respondent, or decline to 
accept that recommendation and take such other action in relation to the respondent as could 
have been recommended under that subsection; or 

(iii) subsection (8)(b), accept that recommendation and act accordingly in relation to the 
respondent. 

(10) If an employing authority finds at the conclusion of a disciplinary inquiry held by itself that —  
(a) a breach of discipline was committed by the respondent, the employing authority shall act under 

subsection (3) as if the respondent had admitted the charge under subsection (2); or 
(b) no breach of discipline was committed by the respondent, the employing authority shall notify the 

respondent of that finding and that no further action will be taken in the matter. 
(11) If a respondent denies a charge under subsection (2) and the employing authority is the Minister, the Minister 

shall direct a person to hold a special disciplinary inquiry into the charge and the person shall comply with that 
direction. 

(12) A direction shall not be given under this section to the Commissioner. 
(13) In this section —  

“directed person” means person directed under subsection (4)(a) to hold a disciplinary inquiry into the charge 
concerned; 
“disciplinary inquiry” means disciplinary inquiry held or directed to be held under subsection (4)(a).” 

132 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the employee as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the employee as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

133 The parties agree that the test contained in Briginshaw v Briginshaw and Another (op cit) should be adopted by the 
Commission when determining the outcome of this matter given the seriousness of the issue in dispute between the parties and 
the ramifications for Ms Draper if she is found to have headbutted Marshman.  In this instance it is clear that Ms Draper has 
been charged with a serious breach of discipline and I therefore accept the general proposition that the standard of proof that 
should apply to Ms Draper requires that the test outlined in Briginshaw v Briginshaw and Another (op cit) be applied. 

134 On the facts as I find them and when applying the standard contained in Briginshaw v Briginshaw I am satisfied at least on 
balance that Ms Draper was not guilty of behaviour justifying her termination.  I also find that in all of the circumstances of 
this case that Ms Draper was not afforded a fair go all round (see Undercliffe Nursing Home v Federated Miscellaneous 
Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (op cit)). 

135 Ms Draper was terminated because the respondent claimed that she committed a breach of discipline in relation to her dealings 
with Marshman.  The charge against Ms Draper is as follows: 

“On 9 December 2003 at Safety Bay Senior High School you used physical action against Michael Marshman, a student, 
in circumstances not authorised by regulation 39 of the School Education Regulations 2000 (WA).” 

(Exhibit A1 page 30) 
The relevant parts of regulation 39 of the School Education Regulations 2000 are detailed in paragraph 5 of this decision. 

136 Paragraph 7 of this decision details Ms Draper’s teaching background.  It was not in dispute that Ms Draper was employed by 
the respondent for approximately 15 years at the time of her termination and she had spent most of this time mainly teaching 
lower ability students and students with behaviour problems at SBSHS.  On or about 16 March 2004 Ms Draper was removed 
from SBSHS under escort by a security guard/s and was required to report to the local District Office and on or about 
29 November 2005 Ms Draper was terminated and required to leave the District Officer forthwith.  The respondent reinstated 
Ms Draper on 20 February 2006 on an interim basis pending the determination of this application and since that time she has 
worked at the local District Officer. 

137 As I do not have confidence in the veracity of the evidence given by Marshman, Ms Lawson and Ms Border and as I accept the 
evidence given by Ms Draper about the events of the Incident where there is any inconsistency in the evidence I accept 
Ms Draper’s evidence and I find that she did not headbutt Marshman on 9 December 2003 as claimed by the respondent nor 
did she use any physical action against Marshman on that date. 

138 I find that during the time that Ms Draper taught at SBSHS she was a competent, successful and highly regarded teacher and as 
a result of her success as a teacher she was appointed to the position of Senior Teacher.  It was not in dispute that Ms Draper 
was selected by SBSHS to participate in the Quality Teacher programme to assist the training of other teachers and it was also 
not in dispute that both administrators and colleagues at SBSHS were happy to have Ms Draper teach difficult students and 
students with behaviour problems because she was successful dealing with these students.  I accept that Ms Draper may have 
experienced difficulties on the odd occasion over an extensive number of years of teaching at SBSHS when dealing with 
students who had transgressed SBSHS’s rules however apart from being counselled after one incident in June 1997 and being 
counselled on an informal basis on a couple of other occasions about how best to deal with problem students and being advised 
to tone down the language she sometimes used with students Ms Draper was not subject to any formal investigations or 
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disciplinary proceedings in relation to these matters nor was she given any formal warnings about her behaviour at the time of 
these incidents. 

139 I reject the respondent’s claim that Ms Draper’s behaviour towards students during a number of incidents about which 
evidence was given at the hearing highlighted an inability by Ms Draper to properly handle students who breached school 
rules, that her behaviour demonstrated a pattern of inappropriate interaction with students, that Ms Draper was pre-disposed to 
improperly dealing with students and that Ms Draper was inappropriately aggressive towards some students.  In reaching this 
view I take into account that the incidents relied upon by the respondent in support of these claims took place over a lengthy 
period of time, on the evidence of Ms Draper the incidents arose as a result of students behaving inappropriately and whilst 
Ms Draper could have perhaps dealt with some of these students differently it is clear that notwithstanding some incidents 
occurring that came to the attention of her managers at SBSHS Ms Draper continued to remain a highly valued teacher at 
SBSHS and was well regarded by a number of her colleagues.  It also is the case that the main reason Ms Draper was 
prevented from attending the year 11 Geography camp in 2001 was not related to the way in which she disciplined students 
(see Exhibit R10). 

140 I find the relevant events of 9 December 2003 to be as follows.  I find that during the lunch break on this day a number of 
year 8 students, including Marshman, were playing in the vicinity of the teachers’ staffroom which was an area which was out 
of bounds to them and that as a result Ms Draper, who had walked to this area to undertake some tasks during the lunch break, 
told these students to leave this area on at least two occasions.  I find that as Ms Draper was a diligent teacher who was 
committed to ensuring that students conformed with SBSHS rules it was therefore not surprising that Ms Draper followed up 
the students’ inappropriate behaviour both during and after lunch. 

141 I accept that the account given by Ms Draper about the events leading up to the Incident between Ms Draper a number of 
students, including Marshman generally happened as detailed in paragraphs 27 to 31 of this decision and it is unnecessary to 
repeat the chronology of events and the movements of Ms Draper and the students. 

142 I find that at the end of the lunch break on 9 December 2003, which was an early closing day, Ms Draper approached 
Ms Baldwin’s class in room A8 to return Knott to the classroom and to locate Marshman to take him to Student Services as he 
had continued to return to the out of bounds area after being repeatedly told by Ms Draper to leave the area and Marshman had 
run away from Ms Draper after she told him to stop and give her his name.  I find that when Ms Draper approached room A8 
to return Knott to class a number of students were yelling out of the windows of room A8 and Ms Draper told them to keep 
quite and given my views on witness credit I reject Marshman’s claim that Ms Draper approached Marshman at the time and 
after an exchange told him to “get his butt outside”.  I find that at the time Ms Draper entered room A8 to locate Marshman, a 
student with whom she had no dealings prior to 9 December 2003, students were unruly, noisy and unsettled which was not 
unusual due to the early close down that day and at the time Ms Baldwin was talking to Ms Rivasborge.  I find that Ms Draper 
approached Ms Baldwin and gave her the names of her students who were outside due to their poor behaviour during the lunch 
break and I accept Ms Draper’s evidence, as corroborated by Ms Baldwin that at the time she heard Marshman yelling out to 
Knott, who remained at the door of the classroom, “Hey Daniel did she hit you?  Did she hit you?”.  Even though Ms Draper 
gave evidence that she was upset when she entered the classroom I accept that she was nevertheless in control as it was not 
unusual for her to discipline poorly behaved students and she was therefore used to dealing with situations of this nature.  I find 
that after Ms Baldwin identified Marshman and told him to accompany Ms Draper to Student Services Marshman initially 
refused to go with Ms Draper and Ms Baldwin told him that he had to go with her.  I find that when Marshman stood up from 
his chair he started complaining that he needed to take his bag with him and as I accept Ms Baldwin’s evidence I find that she 
told him that she would send his bag to Student Services for him.  I find that Ms Draper and Marshman then went outside of 
room A8 and Ms Draper pulled the classroom door shut.  I find that Ms Draper then spoke to Marshman to clarify the 
comment he made to Knott “Did she hit you?” and I accept that at the time Marshman was leaning against the wall on one 
shoulder and Ms Draper was standing close to him and speaking in a loud voice which was not unusual for Ms Draper when 
disciplining students.  I find that after speaking loudly to Marshman in this vein Marshman then looked up at Ms Draper and 
smiled and smirked at her and I accept Ms Draper’s evidence that Marshman then dropped his head and looked down.  I find 
that Ms Draper then moved her head towards his head whilst still yelling at Marshman and I accept Ms Draper’s evidence that 
Marshman then put his hands up to his head and made a large yelping noise, turned around and ran off towards the oval and I 
find that after Ms Draper told Marshman to come back he told her to “get fucked”.  In the circumstances I find that Ms Draper 
did not touch Marshman at any time during the Incident nor did she headbutt Marshman either accidentally or deliberately. 

143 I find that after Marshman ran off from room A8 Ms Draper went to Student Services and reported that Marshman was missing 
and she also advised Ms Baldwin to this effect.  In my view her behaviour in this regard was what would normally be expected 
of a teacher and was not the behaviour of a teacher who had just assaulted a student or was out of control and in my view this 
conclusion adds weight to my finding that Ms Draper did not headbutt Marshman. 

144 I accept that Ms Lawson and Ms Border saw the Incident involving Ms Draper and Marshman from a distance of up to 
20 metres away through a screen door whilst they were undertaking their normal duties and I accept that both Ms Lawson and 
Ms Border heard a noise around the time that Ms Draper moved towards Marshman when they were standing near room A8.  I 
conclude on the evidence that it is plausible that the noise heard by Ms Border and Ms Lawson when Ms Draper was standing 
close to Marshman and yelling at him, which they both claimed was consistent with a headbutt, could well have been the large 
yelping noise made by Marshman after she had spoken to him and when he put his hands over his face and the headbutt both 
Ms Border and Ms Lawson claimed to have viewed through the screen door could have been the heads of Ms Draper and 
Marshman moving towards each other when Marshman dropped his head. 

145 The respondent claimed that not only did Ms Draper headbutt Marshman but she exhibited a pattern of behaviour of aggression 
and manhandling of students and that this was reflected in her behaviour towards a number of students in the hour prior to the 
Incident and in her previous interactions with students. 

146 I have already stated that it is my view that any previous incidents involving Ms Draper’s handling of students prior to 
9 December 2003 are not relevant to a finding about whether or not Ms Draper headbutted Marshman and there was no 
evidence that any formal warnings had ever been given to Ms Draper about her previous behaviour towards students.  In order 
to consider the respondent’s claim about Ms Draper’s alleged aggressive and inappropriate interactions with students prior to 
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the Incident demonstrating that Ms Draper was pre-disposed to headbutting Marshman on 9 December 2003 I have reviewed 
the Elliott Report which was generated as a result of an investigation into the Incident.  As part of his investigation Mr Elliott 
interviewed a number of students as well as Ms Border, Ms Lawson, Ms Rivasborge and Ms Draper.  I have also reviewed the 
report completed by Mr Flack on 26 November 2004 (“the Flack Report”) who was authorised to carry out an investigation in 
accordance with the provisions of s81(2) of the PSM Act on 20 September 2004 into a number of breaches of discipline which 
Ms Draper was alleged to have committed with respect to some of the students involved in the events prior to the Incident.  As 
part of his investigations Mr Flack reviewed a range of documents including: 

• Correspondence from the respondent to Ms Draper. 
• Statements made by – Marshman, Knott, Ulreich, Aaron Powell, Kathlene Bruce, Martika Ward, Bertani and 

Perkins (students).  This included statements that they made to Mr Elliott (provided by the respondent) who 
investigated a related suspicion of breach of discipline by Ms Draper. 

• Statement made by Ms Rivasborge. 
• Statement made by Ms Draper (handed to Ms C Kemp on 10/12/03). 
• Statement made by Ms Draper to the Complaints Management Unit (11/02/04) including map of SBSHS. 
• Response to allegations from Mathew Walton, Lawyer, Slater and Gordon 27 August 2004. 
• Statements made by Ms Lawson and Ms Border, including those made to Mr Elliott. 
• Statement made by Ms Cheriley Lavercombe (student) 23 November 2004. 

(see Flack Report page 4) 
Mr Flack also interviewed the following persons: Marshman, Aaron McDowell, Ms Border, Ms Lawson, Ms Rivasborge, 
Knott, Martika Ward, Perkins, Bertani, Ms Draper, Ms Y Sturma, Angela Heal, Ms T Wasylczenko and Lisa-Marie Shepphard 
(see Flack Report page 5). 

147 Below is the executive summary of the Flack Report which effectively exonerates Ms Draper from indulging in any 
inappropriate behaviour apart from Ms Draper verbally abusing Knott near the stairs at the office: 

“Ms Kylee Draper denied all the allegations [see below] made against her, in regard to events, which occurred at Safety 
Bay Senior High School on 9 December 2003. 
Allegation 1  There is no evidence to substantiate the allegation against Ms Kylee Draper, that on the 9 December 2003 
she used unauthorized physical action against Daniel Knott.  Daniel provided two different accounts of the alleged 
incident.  There were no witnesses to the alleged incident. 
Allegation 2  There is conflicting evidence on the allegation, that on the 9 December 2003, Ms Kylee Draper used 
unauthorized physical action, against Alan Barker-Ulreich. 

⎯ Student witnesses agreed that Ms Draper removed Alan Barker-Ulreich’s baseball cap.  There is substantiated 
evidence, that she held the peak of the cap when she removed it. 

⎯ There is conflicting evidence about the allegation that Ms Draper hit Alan around the head with his cap.  Daniel 
Knott and Aaron Mc Dowell stated that this occurred.  However, Alan Barker-Ulreich stated that this did not 
occur, and none of the other witnesses substantiated this allegation. 

⎯ There was no evidence, to substantiate the allegation, that Ms Draper’s action in removing the cap caused Alan 
to hit his head, or that Ms Draper threw Alan Barker-Ulreich’s cap on the ground. 

⎯ Alan Barker-Ulreich and students Daniel Knott, Aaron Mc Dowell, Sarah Bertani and Victoria Perkins all 
stated, that Ms Draper used both hands to push Alan Barker-Ulreich against the wall or window of room H6.  
Other witnesses, students Lisa Marie Sheppard, Cheriley Lavercombe and Angela Heal provided evidence that 
this did not occur.  A teacher Ms Ying Sturma who was approximately 20-30 metres away from the incident 
substantiated this.  All the student witnesses [with exception of Aaron Mc Dowell] were within 10 metres of the 
incident.  Ms Draper claimed that Alan Barker-Ulreich backed into the wall when she approached him.  This 
was not substantiated by any of the other witnesses. 

Allegation 3  There is no evidence to substantiate the allegation that on 9 December 2003, Ms Draper verbally abused a 
group of students, on or around the stair area near the staff room.  Student Michael Marshman made this allegation.  
However none of the other students identified as being present, could recall any of the words used by Ms Draper, when 
she told them to go away. 
Allegation 4  There is no evidence to support the allegation, that Ms Draper verbally abused Michael Marshman outside a 
closed classroom door on 9 December 2003.  There were no witnesses to this alleged incident. 
Allegation 5  There is evidence from a teacher Ms Maria Rivasborge to substantiate the allegation, that Ms Draper 
verbally abused Daniel Knott, near the stairs, near the office on 9 December 2003. 
Allegation 6  There is no evidence to substantiate the allegations that Ms Draper verbally abused Alan Barker-Ulreich on 
9 December 2003. 

⎯ Alan Barker-Ulreich did not complain about such abuse. 
⎯ All persons interviewed [including Ms Draper] agreed that Ms Draper was standing close to Alan Barker 

Ulreich (sic), and either telling him off very strongly, yelling at or speaking loudly to him, about running away, 
when she had told him to stop. 

⎯ None of the students at interview and in their written statements substantiated the allegations made by Daniel 
Knott that Ms Draper called Alan Barker-Ulreich a “dickhead.” 

⎯ None of the other students at interview and in their written statements substantiated the allegation made by 
Aaron Mc Dowell that Ms Draper yelled at Alan Barker-Ulreich “The only reason I didn’t chase you shits is 
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because of my knee.  I’ve had four operations on my knee, but if I didn’t I would have jumped on you shits off 
the wall and you wouldn’t get five feet.”  Ms Draper claimed she made comments about her knee later in the 
classroom, but did not use any offensive or abusive language.  Sarah Bertani substantiated that Ms Draper 
informed the class about her knees later in the day, and she was not yelling.  Lisa-Marie Sheppard (sic) recalls 
Ms Draper mentioning her knee reconstructions, during the incident with Alan Barker-Ulreich.  However she is 
sure, that Ms Draper did not use any offensive or abusive language towards Alan Barker-Ulreich.” 

(see Flack Report pages 2 to 3) 
148 Apart from Ms Draper verbally abusing Knott near the stairs of the office prior to going to room A8 there was no evidence 

confirming that Ms Draper behaved inappropriately towards any of the students she was disciplining during the lunch break 
prior to the Incident and despite the respondent formally notifying Ms Draper that it intended to reprimand her with respect to 
her interactions with Knott this reprimand was later withdrawn (see paragraph 8).  I also note that with respect to Allegation 3, 
which was made by Marshman, that Ms Draper verbally abused a group of students on or around the stairs area near the 
staffroom on 9 December 2003 this allegation was not substantiated as no student identified as being present could recall the 
words Marshman claimed Ms Draper said when she told them to go away and in my view this further undermines Marshman’s 
credibility with respect to his recollection about the events surrounding the Incident. 

149 Mr Baskwell was asked to complete an inquiry into the Incident pursuant to s86(4) of the PSM Action and the respondent 
determined that Ms Draper should be terminated after reviewing the report completed by Mr Baskwell, which was forwarded 
to the Commission subsequent to the proceedings.  Section s86(8) and (9) of the PSM Act requires that if a breach of discipline 
is found to have been committed the relevant employing authority shall accept the finding/s made with respect to an inquiry 
undertaken in accordance with s86(4) of the PSM Act. 

150 I have concerns about the way in which Mr Baskwell undertook his inquiry and the basis upon which he reached his finding 
that Ms Draper headbutted Marshman on 9 December 2003.  I find that the report completed by Mr Baskwell has many 
shortcomings and lacks the rigour and thoroughness that at a minimum would be expected of an investigation of this nature 
particularly where the issue relevant to his inquiry had substantial consequences for Ms Draper if the accusation against her 
was proven.  Furthermore, Mr Baskwell completed his inquiry after Ms Draper was exonerated from the same charge by Jones 
SM after the criminal trial on 28 June 2004 which in my view makes the efficacy of Mr Baskwell’s inquiry even more critical.  
In his report, Mr Baskwell refers to the Incident occurring outside of room HE1 which was untrue (see page 3), on page 4 of 
the report he refers to Ms Border and Ms Lawson being approximately 10 metres away from the Incident yet in the statutory 
declarations they made as part of Mr Baskwell’s inquiry they claim that they were 15 to 20 metres away from the Incident and 
Mr Baskwell stated that Marshman has no history of making false claims against teachers however Ms Draper referred to the 
incident between Mr Black and Marshman in her statement to Mr Baskwell and indicated to Mr Baskwell that his interaction 
with Marshman was videotaped, however Mr Baskwell does not appear to have investigated this issue at all.  Attached to 
Mr Baskwell’s report is a statutory declaration made by Ms Kemp whereby she claims that “there have been instances where 
she [Ms Draper] seems to lose her temper and physically manhandles students” and Ms Kemp also states that “From memory, I 
believe I have needed to formally counsel Ms Draper on at least 2 occasions about incidents I would describe as being serious” 
yet there was no evidence that Mr Baskwell asked for details about these incidents nor is there information about the extent to 
which he followed up these claims and whether or not he took them into account when reaching his conclusion that Ms Draper 
headbutted Marshman.  Even though there were glaring inconsistencies in the statements given to Mr Baskwell by Ms Border 
and Ms Lawson about the Incident compared to the evidence they gave at the criminal trial these inconsistencies do not appear 
to have been taken into account by Mr Baskwell and there was no dispute that Mr Baskwell had access to the transcript of the 
criminal trial as it was attached to his report.  Additionally, apart from being satisfied that Ms Lawson and Ms Border had a 
view of the Incident from 10 metres (which was not the case on the evidence of Ms Border and Ms Lawson) Mr Baskwell gave 
no indication as to why the accounts given by Marshman, Ms Lawson and Ms Border about the Incident were preferred to the 
account given by Ms Draper. 

151 In my view the respondent acted inappropriately and humiliated Ms Draper by removing her from SBSHS in an abrupt and 
uncaring manner and it is clear that as a result of being treated in such a callous way Ms Draper has not only suffered 
psychological problems she has also suffered financial hardship.  Ms Draper gave evidence that when the respondent removed 
her from SBSHS in March 2004 she was escorted off the premises by a security guard which in my view was unnecessary and 
despite being a talented and well qualified teacher, since that time Ms Draper has been expected to undertake low level duties 
not commensurate with her skills, which in my view has added to Ms Draper’s humiliation. 

152 The applicant argues that if the Commission finds that Ms Draper has been unfairly dismissed then she should be reinstated. 
153 The onus is on the respondent to establish that reinstatement or re-employment is impracticable (see Quality Bakers of 

Australia Ltd v Goulding (1995) 60 IR 327; Gilmore v Cecil Bros & Ors (1996) 76 WAIG 4434 and (1998) 78 WAIG 1099).  
The issue of reinstatement was considered in detail by the Full Bench in Gonzalo Portilla v BHP Billiton Iron Ore Pty Ltd 
(2005) 85 WAIG 3441.  In this decision the Full Bench clarified the Commission’s powers when dealing with employee’s 
reinstatement.  His Honour the President and Kenner C stated the following at page 3458: 

“The statute prescribes that the Commission may order the employer to reinstate the employee to the employee’s former 
position on conditions at least as favourable as the conditions on which the employee was employed immediately before 
the dismissal (s23A(3) of the Act). 
The Commission also has the power, if it considers reinstatement impracticable, and only then, to order the employer to 
re-employ the employee in another position that the Commission considers the employee has available and is suitable.  
No such remedy is or was sought (s23A(4) of the Act).  If and only if the Commission considers reinstatement or re-
employment would be impracticable, may the Commission order an employer to pay to the employee an amount of 
compensation for loss or injury caused by the dismissal. 
“Impracticable” does not mean impossible, but means more than inconsistent or difficult.  As Anderson J said (Franklyn J 
agreeing) in FDR Pty Ltd and Another v Gilmore and Others (1998) 78 WAIG 1099 (IAC) (see also Gilmore and 
Another v Cecil Bros and Others (1996) 76 WAIG 4434 at 4446 (FB)):- 

“In ordinary language, the difference between “impossible” and “impracticable” is that the former is a definite 
concept, while the latter is not.  As Veale J said in Jayne v National Coal Board [1963] 2 All ER 220 at 223- 
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“'Impracticability’ is a conception different from that of ‘impossibility’; the latter is absolute, the former 
introduces, at all events, some degree of reason and involves, at all events, some regard for practice.” 
Here we are considering impracticability in the context of reinstatement to particular employment.  In that 
context Wilcox J said in Nicolson v Heaven & Earth Gallery Pty Ltd (1994) 126 ALR 233 at 244- 

“The word ‘impracticable’ requires and permits the court to take into account all the circumstances of the 
case, relating to both the employer and employee, and to evaluate the practicability of a reinstatement order 
in a commonsense way.  If a reinstatement order is likely to impose unacceptable problems or 
embarrassments, or seriously affect productivity, or harmony within the employer’s business, it may be 
‘impracticable’ to order reinstatement, notwithstanding that the job remains available.” 

One must have in mind in considering this issue that reinstatement is the primary remedy for harsh, oppressive or unfair 
dismissal.” 

and further at page 3459: 
“S23A(5) of the Act is the section which empowers the Full Bench in this case to make an order maintaining the 
continuity of Mr Portilla’s employment (s23A(5)(a)), and/or confers the power to order the employer to pay the 
remuneration lost or likely to have been lost by the employee because of the dismissal (s23A(5)(b)). 
In our opinion, s23A(5)(a) and (b) orders are designed, unequivocally, to put an employee back in the position in which 
she or he would have been, had she or he not been unfairly dismissed, both by actual reinstatement or re-employment 
and/or by restoring the remuneration lost.  Such an order is very different from an order to pay compensation for loss 
caused by an unfair dismissal.  There is no requirement to mitigate loss where an order is made to the employer to pay to 
an employee “the remuneration lost or likely to have been lost by the employee because of the dismissal”.  Such an order 
is required by s23A(5)(b), in its actual words, to require the payment of the remuneration lost; that is, the actual 
remuneration lost or, alternatively, the remuneration which is likely to have been lost.  There is no requirement to 
mitigate or take any act of mitigation into account in the section, unlike s23A(7) which expressly requires mitigation to 
be taken into account in awarding an amount of compensation (see also the Workplace Relations Act 1996 (Cth), 
s170CH(1), (2) and (4)). 
If we are wrong in that opinion, and the amount ordered to be paid under s23A(5)(b) of the Act constitutes compensation, 
then we would find fair compensation for loss during the time when Mr Portilla remained dismissed and was awaiting the 
outcome of proceedings was the whole amount of remuneration not paid to him (see the principles expressed in Growers 
Market Butchers v Backman (1999) 79 WAIG 1313 (FB)). 
… 
“In any event, if any mitigation were required, Mr Portilla did mitigate by working as he did, and there was no evidence 
that the steps taken to mitigate were not reasonable or that there was a failure to mitigate.  It was never put to Mr Portilla 
that he had not “mitigated his loss”, or that he was required to mitigate it, or that he had not taken reasonable steps to 
mitigate it.  Mr Portilla, after all, was a man who was dismissed for unsafe conduct in the mining industry and was 
awaiting the outcome of an application for reinstatement following an alleged unfair dismissal.  There could be no proper 
finding at first instance or by this Full Bench that he failed to mitigate.  The matter of mitigation, in any event, was not 
raised as a live issue on this appeal, even when the Full Bench was required, as it has been required to do to embark on 
the exercise of making findings of its own.  At first instance, too, no evidence was adduced by BHPB, and its onus was 
not discharged by BHPB (see Growers Market Butchers v Backman (FB) (op cit)). 
For those reasons, there is sufficient evidence to enable the Full Bench to make a finding under s49(6) of the Act and no 
other good reason which should prevent that occurring.  We would order the reinstatement of Mr Portilla as and from 
2 December 2004 and we would order that he be paid by his employer, BHPB, the whole of the remuneration, not merely 
wages, lost by him as a result of his unfair dismissal.  We find, for those reasons, that the amount of lost remuneration 
should not and cannot be reduced by the amount which Mr Portilla earned whilst he was in other employment after he 
was unfairly dismissed.” 

154 There is no issue about Ms Draper mitigating her loss as she continued to be employed by the respondent after her termination 
on an interim basis but not in a role where she has direct contact with students. 

155 I have no evidence before me to suggest that it would be inappropriate to reinstate Ms Draper to her former position as a 
teacher with the respondent and I am satisfied on the evidence that the working relationship between Ms Draper and the 
respondent has not broken down such that an order for reinstatement or re-employment in a teaching position would be 
impracticable, particularly in light of Ms Draper’s high level teaching skills and her past success as a teacher as confirmed by a 
number of witnesses who gave evidence at the hearing.  I therefore conclude that Ms Draper should be reinstated to her former 
status with the respondent effective from the date of her termination.  I find however that Ms Draper should return to a 
different school in the metropolitan area, which should be determined after consultation with the applicant and Ms Draper, as it 
is my view that Ms Draper should be given the opportunity to make a fresh start given the events surrounding the Incident and 
given the number of students involved who may still be in attendance at SBSHS. 

156 As I have found that Ms Draper was unfairly terminated I will order that the respondent pay Ms Draper a sum of money being 
the remuneration that she would have earned from the date of her dismissal on or about 29 November 2005 less any wages and 
other entitlements paid to Ms Draper from the date of her termination up to the date of her reinstatement.  I will also order that 
the respondent reinstate Ms Draper’s accrued entitlements from the date of her termination and that her service with the 
respondent be regarded as continuous for all purposes, including long service leave. 

157 The parties are required to liaise to determine an appropriate appointment and commencement date for Ms Draper and the 
remuneration to be paid to her and to report back to the Commission within seven (7) days of these reasons for decision 
issuing. 
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2007 WAIRC 00557 
ALLEGED UNFAIR DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF W.A.(INCORPORATED) 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 26 JUNE 2007 
FILE NO/S CR 15 OF 2006 
CITATION NO. 2007 WAIRC 00557 
 

Result Upheld and Order Issued 
 

Order 
HAVING HEARD Mr T Borgeest of counsel and Mr S Millman of counsel on behalf of the applicant and Mr N Monahan of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby: 

1. DECLARES that the dismissal of Kylee Draper by the respondent was unfair. 
2. ORDERS that Ms Draper be reinstated to her former status with the respondent as if her contract of 

employment had not been terminated on or about 29 November 2005 to a school in the metropolitan area, to be 
determined after consultation between the applicant and Ms Draper. 

3. ORDERS that the respondent re-instate Ms Draper’s accrued entitlements and that her service with the 
respondent be regarded as continuous for all purposes including long service leave. 

4. ORDERS that the respondent pay Ms Draper a sum of money as agreed between the parties being the 
remuneration that she would have earned from the date of her dismissal on or about 29 November 2005 less any 
wages and other entitlements paid to her during the period 29 November 2005 up to the date of her 
reinstatement. 

5. ORDERS that there be liberty to apply within 48 hours in respect to orders 2 and 4. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number 

Dates Matter Result 

Independent 
Education Union of 
Western 
Australia,Union of 
Employees 

Good Shepherd 
Catholic School 

Harrison C C 201/2005 20/01/2006 
 

Dispute regarding 
disciplinary 
sanctions imposed 
on two union 
members 

Referred 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Central West TAFE Harrison C CR 82/2006 N/A 
 

Dispute regarding 
bullying of a union 
member 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Central West TAFE Harrison C C 82/2006 28/09/2006 
17/11/2006 
23/02/2007 
 

Dispute regarding 
bullying of a union 
member 

Referred 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Sport and 
Recreation 

Harrison C PSAC 
10/2007 

28/03/2007 
30/04/2007 
 

Dispute regarding 
the living 
accommodation 
requirements of 
union member 

Discontinued 
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CORRECTIONS— 
2007 WAIRC 00595 

CORRIGENDUM 
Whereas an error occurred in the Publication of the “Variation Schedule” for the Aerated Water and Cordial Manufacturing 
Industry Award 1975 at 86 WAIG 1667-70 following the General Order 957/05 which issued on 4 July 2006.  The following 
correction is made to subclause (4) of Clause 10 – Wages;  Delete the amounts 20.60, 31.70 and 42.10 and replace with 22.05, 
33.90 and 45.05 respectively. 
Dated at Perth this 28th day of June 2007. 

(Sgd.)  J. SPURLING, 
Registrar. 

 
 

2007 WAIRC 00605 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” for the “Building Trades (Government) Award 1968 No. 
31A of 1966” at 86 WAIG 1731-35 following the General Order which issued on 4 July 2006 in application 957 of 2005, the 
following correction is made by the insertion of clause 8(a) of Schedule C – Award Restructuring, which is hereby published. 
Dated at Perth this 28th  day of June 2007. 

(Sgd.)  J. SPURLING, 
 Registrar. 

 
BUILDING TRADES (GOVERNMENT) AWARD 1968 NO. 31A OF 1966 

SCHEDULE C - AWARD RESTRUCTURING 
8. Rates of Pay 
 Employees shall be paid the following rates of pay in accordance with the level to which they are classified. 

(a) Wage Rates 

Level Percentage 
Relativity to 

Level 4 

Rates 
$ 

Safety Net 
Adjustment 

$ 

Total Weekly 
Rate 

$ 
New Entrant 78 335.10 179.00 514.10 

1 82 352.30 179.00 531.30 
2 87 375.50 179.00 554.50 
3 92 397.00 179.00 576.00 
4 100 429.60 181.00 610.60 
5 105 451.10 181.00 632.10 
6 110 472.60 179.00 651.60 
7 115 494.00 179.00 673.00 
8 120 515.50 179.00 694.50 
9 125 537.00 181.00 718.00 

 

2007 WAIRC 00600 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” for the Children's Services (Private) Award 2006 No. A 
10 of 1990 at 86 WAIG 1780-86 following the General Order 957/05 which issued on 4 July 2006.  The following correction is 
made to Schedule C – Translation To New Wages and Classification Structure:  Delete the amount of 937.10 contained in the 
column dated 23/09/07 at level 6.4 and replace with 947.10. 
Dated at Perth this 28th day of June 2007. 

(Sgd.)  J. SPURLING, 
Registrar. 
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2007 WAIRC 00553 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY ADMINISTRATIVE OFFICERS  

AGENCY SPECIFIC AGREEMENT 2007 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COUNTRY HIGH SCHOOL HOSTELS AUTHORITY, THE CIVIL SERVICE ASSOCIATION OF 
WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY 26 JUNE 2006 
FILE NO. PSAAG 8 OF 2007 
CITATION NO. 2007 WAIRC 00553 
 
Result Correction order issued 
Representation  
Applicant Mr M Finnegan for the Civil Service Association of WA Inc 
Respondent Not applicable 
 

Correction Order 
WHEREAS an error occurred in the Order issued in this matter, the Commission, in order to correct the error and pursuant to the 
powers conferred on it under the Industrial Relations Commission Act, 1979, hereby orders –  

1. THAT all references to “Country High School Hostels Authority Administration Officers Agency Specific Agreement 
2007” in the order dated 19 June 2007 be deleted and replaced with “Country High School Hostels Authority 
Administrative Officers Agency Specific Agreement 2007. 

2. THAT the Country High School Hostels Authority Residential College Administrative Officers Agreement 2003 be 
and is hereby cancelled. 

(Sgd.)  S J KENNER, 
[L.S.] Public Service Arbitrator. 

 
2007 WAIRC 00597 

CORRIGENDUM 
Whereas an error occurred in the Publication of the “Variation Schedule” for the “Hospital Salaried Officers (Nursing Homes) 
Award 1976 No. R18 & R19 of 1974” at 84 WAIG 1825-27 following the General Order which issued on 4 June 2004 in 
application 570 of 2004, the “Variation Schedule” is hereby republished.  The corrections are made to the “ASNA” and “NEW” 
rates for the Level 8, 1st year of service classification in Schedule C (2) where the amounts of 5529 and 38950 are replaced with 
5634 and 39055 respectively, and the “ASNA” and “NEW” rates for the Level 5/10, 4th year of service classification in Schedule C 
(3) where the amounts of 5529 and 38950 are replaced with 5634 and 39055 respectively. 
Dated at Perth this 4th  day of July 2005. 

(Sgd.)  J. SPURLING, 
 Registrar. 

HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976 NO. R18 & R 19 OF 1974 
SCHEDULE C. - MINIMUM SALARIES 

(1) The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder. 
(2) Minimum Salaries: 

LEVEL CURRENT ASNA NEW 
Level 1 1st year of service 21006 5633 26639 
 2nd year of service 21396 5633 27029 
 3rd year of service 21795 5633 27428 
Level 2 1st year of service 22117 5633 27750 
 2nd year of service 22771 5633 28404 
 3rd year of service 23421 5738 29159 
 4th year of service 24069 5738 29807 
Level 3 24720 5738 30458 
 25371 5738 31109 
 26120 5634 31754 
Level 4 26638 5634 32272 
 27403 5634 33037 
Level 5 28307 5634 33941 
 29010 5634 34644 
Level 6 29749 5634 35383 
 30928 5634 36562 



87 W.A.I.G.                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1455 
 

 
LEVEL CURRENT ASNA NEW 

Level 7 31545 5634 37179 
 32470 5634 38104 
Level 8 33421 5634 39055 
 34772 5529 40301 
Level 9 35476 5529 41005 
 36443 5529 41972 
Level 10 37438 5425 42863 
 38462 5425 43887 
Level 11 40434 5425 45859 
 41898 5425 47323 
Level 12 43978 5425 49403 
Level 13 45091 5425 50516 
 46501 5425 51926 
Level 14 47962 5425 53387 
Level 15 50097 5425 55522 
 51847 5425 57272 
A1 54027 5425 59452 
 2 56202 5425 61627 
 3 58354 5425 63779 
 4 60530 5425 65955 
 5 64189 5425 69614 
 6 66839 5425 72264 
 7 69494 5425 74919 
 8 72493 5425 77918 
 9 75675 5425 81100 

 (a) An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may be 
appointed to the minimum rate of pay based on years of service, not on age. 

 (b) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve 
months. 

 (c) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

 (d) Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall be 
calculated using the following percentages of the first year of service rate for the Level the employee is 
appointed to: 

Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

  Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or higher. 
(3) Salaries - Specified Callings and Other Professionals 
 Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian, Occupational Therapist, 

Physiotherapist, Social Worker, Speech Pathologist, or any other professional calling as agreed between the Union and 
employer, shall be entitled to Annual Salaries as follows: 

LEVEL CURRENT ASNA NEW 
Level 5/10 28307 5634 33941 
 29749 5634 35383 
 31545 5634 37179 
 33421 5634 39055 
 36443 5529 41972 
 38462 5425 43887 
Level 11/12 40434 5425 45859 
 41898 5425 47323 
 43978 5425 49403 
Level 13/14 45091 5425 50516 
 46501 5425 51926 
 47962 5425 53387 
Level 15 50097 5425 55522 
 51847 5425 57272 
A1 54027 5425 59452 
 2 56202 5425 61627 
 3 58354 5425 63779 
 4 60530 5425 65955 
 5 64189 5425 69614 
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LEVEL—continued CURRENT ASNA NEW 

 6 66839 5425 72264 
 7 69494 5425 74919 
 8 72493 5425 77918 
 9 75675 5425 81100 

 (a) Subject to subclause (c) of this clause, on appointment or promotion to the Level 5/10 under this clause: 
  (i) Employees, who have completed an approved three academic year tertiary qualification, relevant to 

their calling, shall commence at the first year increment. 
  (ii) Employees, who have completed an approved four academic year tertiary qualification, relevant to 

their calling, shall commence at the second year increment. 
  (iii) Employees, who have completed an approved Masters or PhD Degree, relevant to their calling, shall 

commence on the third year increment. 
  Provided that employees who attain a higher tertiary level qualification after appointment shall not be entitled to 

any advanced progression through the range. 
 (b) The employer and union shall be responsible for determining the relevant acceptable qualifications for 

appointment for the callings covered by this clause and shall maintain a manual setting out such qualifications. 
 (c) The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing salary 

above Level 5/10 for a particular calling/s. 
 (d) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve 

months. 
 (e) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian 

Industrial Relations Commission for determination. 
(4) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 

Arbitrated Safety Net Adjustment Principle. 
 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 

employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

 

2007 WAIRC 00598 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” for the “Hospital Salaried Officers (Nursing Homes) 
Award 1976 No. R18 & R19 of 1974” at 85 WAIG 2527-30 following the General Order which issued on 4 July2005 in 
application 576 of 2005, the “Variation Schedule” is hereby republished.  The corrections are made to the “ASNA” and “NEW” 
rates for the Level 5/10, 4th year of service classification in Schedule C (3) where the amounts of 6416 and 39837 are replaced with 
6521 and 39942 respectively. 
Dated at Perth this 30th  day of June 2006. 

(Sgd.)  J. SPURLING, 
 Registrar. 

HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976 NO. R18 & R 19 OF 1974 
1B. - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.  
(2) The Minimum Adult Award Wage for full time adult employees is $484.40 per week payable on and from 7th July 2005. 
(3) The Minimum Adult Award Wage of $484.40 per week is deemed to include all arbitrated safety net adjustments from State 
Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees who 
are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult Award Wage 
according to the hours worked. 
(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision in this 
award to the Minimum Adult Award Wage of $484.40 per week. 
(6) 

(a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of employees 
who by prescription are paid less than the minimum award rate. 
(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in relation to 
the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
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(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of paid leave 
and for all purposes of this award. 

(8) Minimum Adult Award Wage 
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2005 State Wage Case 
Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any equivalent amount in 
rates of pay received by employees whose wages and conditions of employment are regulated by this award which are above the 
wage rates prescribed in the award. Such above award payments include wages payable pursuant to enterprise agreements, consent 
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to 
the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset the minimum adult award wage. 
(9) Adult Apprentices 

(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than $406.70 
per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave prescribed by this 
Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of pay, it 
shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 
immediately prior to 5th June 2003. 

SCHEDULE C. - MINIMUM SALARIES 
(1) The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder. 
(2) Minimum Salaries: 

LEVEL CURRENT ASNA NEW 

Level 1 1st year of service  21006 6520 27526 

2nd year of service  21396 6520 27916 

3rd year of service  21795 6520 28315 

Level 2 1st year of service  22117 6520 28637 

2nd year of service  22771 6520 29291 

3rd year of service  23421 6625 30046 

4th year of service  24069 6625 30694 

Level 3 24720 6625 31345 

 25371 6625 31996 

 26120 6521 32641 

Level 4 26638 6521 33159 

 27403 6521 33924 

Level 5 28307 6521 34828 

 29010 6521 35531 

Level 6 29749 6521 36270 

 30928 6521 37449 

Level 7 31545 6521 38066 

 32470 6521 38991 

Level 8 33421 6521 39942 

 34772 6416 41188 

Level 9 35476 6416 41892 

 36443 6416 42859 
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LEVEL—continued CURRENT ASNA NEW 

Level 10 37438 6312 43750 

 38462 6312 44774 

Level 11 40434 6312 46746 

 41898 6312 48210 

Level 12 43978 6312 50290 

Level 13 45091 6312 51403 

 46501 6312 52813 

Level 14 47962 6312 54274 

Level 15 50097 6312 56409 

 51847 6312 58159 

A1 54027 6312 60339 

2  56202 6312 62514 

3  58354 6312 64666 

4  60530 6312 66842 

5  64189 6312 70501 

6  66839 6312 73151 

7  69494 6312 75806 

8  72493 6312 78805 

9  75675 6312 81987 

(a) An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may be appointed 
to the minimum rate of pay based on years of service, not on age. 
(b) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve months. 
(c) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian Industrial 
Relations Commission for determination. 
(d) Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall be calculated 
using the following percentages of the first year of service rate for the Level the employee is appointed to: 

Under 17 years of age 54% 

17 years of age 64% 

18 years of age 74% 

19 years of age 86% 

20 years of age 97% 

Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or higher.  
(3) Salaries - Specified Callings and Other Professionals 
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian, Occupational Therapist, 
Physiotherapist, Social Worker, Speech Pathologist, or any other professional calling as agreed between the Union and employer, 
shall be entitled to Annual Salaries as follows: 

LEVEL CURRENT ASNA NEW 

Level 5/10 28307 6521 34828 

 29749 6521 36270 

 31545 6521 38066 

 33421 6521 39942 
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LEVEL CURRENT ASNA NEW 

Level 5/10—continued 36443 6416 42859 

 38462 6312 44774 

Level 11/12 40434 6312 46746 

 41898 6312 48210 

 43978 6312 50290 

Level 13/14 45091 6312 51403 

 46501 6312 52813 

 47962 6312 54274 

Level 15 50097 6312 56409 

 51847 6312 58159 

A1 54027 6312 60339 

2  56202 6312 62514 

3  58354 6312 64666 

4  60530 6312 66842 

5  64189 6312 70501 

6  66839 6312 73151 

7  69494 6312 75806 

8  72493 6312 78805 

9  75675 6312 81987 

(a) Subject to subclause (c) of this clause, on appointment or promotion to the Level 5/10 under this clause: 
(i) Employees, who have completed an approved three academic year tertiary qualification, relevant to their calling, 
shall commence at the first year increment. 
(ii) Employees, who have completed an approved four academic year tertiary qualification, relevant to their calling, 
shall commence at the second year increment. 
(iii) Employees, who have completed an approved Masters or PhD Degree, relevant to their calling, shall commence 
on the third year increment. 
Provided that employees who attain a higher tertiary level qualification after appointment shall not be entitled to any 
advanced progression through the range.  

(b) The employer and union shall be responsible for determining the relevant acceptable qualifications for appointment for 
the callings covered by this clause and shall maintain a manual setting out such qualifications. 
(c) The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing salary above 
Level 5/10 for a particular calling/s. 
(d) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve months. 
(e) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian Industrial 
Relations Commission for determination. 

(4) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since 
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial 
agreement.  
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.  
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2007 WAIRC 00596 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” for the “Hospital Salaried Officers (Nursing Homes) 
Award 1976 No. R18 & R19 of 1974” at 86 WAIG 2052-54 following the General Order which issued on 4 July 2006 in 
application 957 of 2005, the “Variation Schedule” is hereby republished.  The corrections are made to the “ASNA” and “NEW” 
rates for the Level 5/10, 4th year of service classification in Schedule C (3) where the amounts of 7459 and 40880 are replaced with 
7564 and 40985 respectively. 
Dated at Perth this 28th  day of June 2007. 

(Sgd.)  J. SPURLING, 
 Registrar. 

HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976 NO. R18 & R 19 OF 1974 
1B. - MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 
(2)  The minimum adult award wage for full time adult employees is $504.40 per week payable on and from 7 July 2006. 
(3)  The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 

decisions. 
(4)  Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the minimum adult award wage. 

(6)   
(a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 

placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall: 
(a) apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage  
 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2006 General 

Order Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9)  Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$421.70 per week. 
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5 June 2003. 
SCHEDULE C. - MINIMUM SALARIES 

(1) The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder. 
(2) Minimum Salaries: 

LEVEL  CURRENT ASNA NEW 
Level 1 1st year of service  21006 7563 28569 
2nd year of service  21396 7563 28959 
3rd year of service  21795 7563 29358 
Level 2 1st year of service  22117 7563 29680 
2nd year of service  22771 7563 30334 
3rd year of service  23421 7668 31089 
4th year of service  24069 7668 31737 
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LEVEL—continued CURRENT ASNA NEW 
Level 3 24720 7668 32388 
 25371 7668 33039 
 26120 7564 33684 
Level 4 26638 7564 34202 
 27403 7564 34967 
Level 5 28307 7564 35871 
 29010 7564 36574 
Level 6 29749 7564 37313 
 30928 7564 38492 
Level 7 31545 7564 39109 
 32470 7564 40034 
Level 8 33421 7564 40985 
 34772 7459 42231 
Level 9 35476 7459 42935 
 36443 7459 43902 
Level 10 37438 7355 44793 
 38462 7355 45817 
Level 11 40434 7355 47789 
 41898 7355 49253 
Level 12 43978 7355 51333 
Level 13 45091 7355 52446 
 46501 7355 53856 
Level 14 47962 7355 55317 
Level 15 50097 7355 57452 
 51847 7355 59202 
A1 54027 7355 61382 
2  56202 7355 63557 
3  58354 7355 65709 
4  60530 7355 67885 
5  64189 7355 71544 
6  66839 7355 74194 
7  69494 7355 76849 
8  72493 7355 79848 
9  75675 7355 83030 

(a) An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may be 
appointed to the minimum rate of pay based on years of service, not on age. 

(b) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve 
months. 

(c) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

(d) Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall be 
calculated using the following percentages of the first year of service rate for the Level the employee is 
appointed to: 

Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or higher.   
(3) Salaries - Specified Callings and Other Professionals 

Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian, Occupational Therapist, 
Physiotherapist, Social Worker, Speech Pathologist, or any other professional calling as agreed between the Union and 
employer, shall be entitled to Annual Salaries as follows: 
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LEVEL CURRENT ASNA NEW 

Level 5/10 28307 7564 35871 
 29749 7564 37313 
 31545 7564 39109 
 33421 7564 40985 
 36443 7459 43902 
 38462 7355 45817 
Level 11/12 40434 7355 47789 
 41898 7355 49253 
 43978 7355 51333 
Level 13/14 45091 7355 52446 
 46501 7355 53856 
 47962 7355 55317 
Level 15 50097 7355 57452 
 51847 7355 59202 
A1 54027 7355 61382 
2  56202 7355 63557 
3  58354 7355 65709 
4  60530 7355 67885 
5  64189 7355 71544 
6  66839 7355 74194 
7  69494 7355 76849 
8  72493 7355 79848 
9  75675 7355 83030 

(a) Subject to subclause (c) of this clause, on appointment or promotion to the Level 5/10 under this clause: 
(i) Employees, who have completed an approved three academic year tertiary qualification, relevant to 

their calling, shall commence at the first year increment. 
(ii) Employees, who have completed an approved four academic year tertiary qualification, relevant to 

their calling, shall commence at the second year increment. 
(iii) Employees, who have completed an approved Masters or PhD Degree, relevant to their calling, shall 

commence on the third year increment. 
Provided that employees who attain a higher tertiary level qualification after appointment shall not be entitled to 
any advanced progression through the range.   

(b) The employer and union shall be responsible for determining the relevant acceptable qualifications for 
appointment for the callings covered by this clause and shall maintain a manual setting out such qualifications. 

(c) The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing salary 
above Level 5/10 for a particular calling/s. 

(d) Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve 
months. 

(e) Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

(4) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.   
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.   
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PROCEDURAL DIRECTIONS AND ORDERS— 

2007 WAIRC 00550 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TERRENCE WILLIAM MILES 
APPLICANT 

-v- 
BRENDON PENN NOMINEES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 25 JUNE 2007 
FILE NO. B 125 OF 2005 
CITATION NO. 2007 WAIRC 00550 
 

Result Direction Issued 
 

Direction 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA); and 
WHEREAS on Monday the 5th day of December 2005, Thursday the 20th day of July 2006 and Wednesday the 11th day of April 
2007, the Commission convened conferences for the purpose of conciliation and scheduling; and 
WHEREAS the latter conference adjourned on the basis that the Applicant would file an amended claim by close of business Friday 
the 20th day of April 2007 and the Respondent would advise within 14 days of being served the amended claim whether the 
respondent intended to call evidence and what that evidence related to; and 
WHEREAS neither party advised that evidence was to be called and accordingly on Tuesday the 5th day of June 2007 the 
Commission wrote to the parties inviting comment on the matter being dealt with by way of written submissions and proposed time 
frames for the filing and serving of such submissions; and 
WHEREAS the parties have responded, in writing, agreeing to provide written submissions and to the time frames proposed by the 
Commission, 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979 (WA), hereby 
directs: 

1. THAT the Applicant shall file and serve upon the Respondent written submissions within 14 days, no later than 
Monday the 9th day of July 2007. 

2. THAT the Respondent shall file and serve upon the Applicant written submissions in reply 14 days thereafter, 
no later than Monday the 23rd day of July 2007. 

3. THAT the Applicant shall file and serve upon the Respondent any written submissions in reply 7 days 
thereafter, no later than Monday the 30th day of July 2007. 

4. THAT due to delays and failures on the part of parties to respond to issues raised by the Commission, if either 
party fails to file written submissions within the specified times without explanation, such party will need to 
seek leave to file any such submission. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 
 

2007 WAIRC 00586 
PUBLIC SERVICE AWARD 1992 AND GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS 

AWARD 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 3 JULY 2007 
FILE NO. P 6 & 7 OF 2006 
CITATION NO. 2007 WAIRC 00586 
 

Result Direction Issued 
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Direction 
WHEREAS on the 16th day of March 2006 applications were filed to vary the specified callings under the Public Service Award 
1992 and the Government Officers Salaries, Allowances and Conditions Award 1989 pursuant to the Industrial Relations Act 1979 
(WA); and 
WHEREAS on Thursday the 18th day of May 2006, Tuesday the 10th day of October 2006, Tuesday the 30th day of January 2007 
and Tuesday the 26th day of June 2007 the Public Service Arbitrator (“the Arbitrator”) convened conferences for the purpose of 
conciliation; and 
WHEREAS the latter conference concluded on the basis that a further conference would be listed in one week’s time regarding the 
issuing of directions and if the parties reached agreement regarding directions in the meantime the conference would be adjourned; 
and 
WHEREAS on Monday the 2nd day of July 2007 the parties advised that agreement had been reached and that the conference could 
be adjourned; 
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under the IR Act, hereby directs: 

THAT the process and time frames to be followed by the parties shall be in accordance with the schedule attached hereto. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
CSA SPECIFIED CALLING CLAIM 
DOCEP will identify to the Union any significant gaps within 2 months of receiving the work value evidence statement.  Work 
undertaken during that 2 month period includes: 

Claim Received CSA to provide electronic copy of work value 
submission to DOCEP 

Week 1 DOCEP to forward a copy to agencies from which 
evidence has been collected 

Week 2-3 Agency to undertake initial review of evidence.   
Week 3 DOCEP to meet with agencies.   
Week 4-5 Preparation of agency response.   
Week 5 Agencies to provide written response to DOCEP.   
Week 6-7 Consultation with agencies, additional research, 

development of DOCEP assessment.   
Week 8 DOCEP to advise CSA of issues requiring clarification 

and/or additional information requirements.   

For claims submitted prior to 29 May 2007 the schedule proposed is as follows:  

Clinical Psychologists No additional information required.   
Librarians DOCEP to advise CSA of additional information 

requirements by 27 July 2007 

Where there are elements of a work value evidence statement that require negotiation between the parties those negotiations will be 
concluded within 3 months of DOCEP receiving the work value evidence statement.   
Schedule 

Calling Identification of Gaps by: Negotiation of Issues to 
be concluded by: 

Therapists 27 July 29 August 

Dieticians 27 July 29 August 

Podiatrists 27 July 29 August 

Geologists 6 August 6 September 

Scientific Officers (Astronomers) 14 August 14 September 

Community Corrections Officers 28 August 28 September 
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2007 WAIRC 00577 
DISPUTE IN RELATION TO DOWNGRADING OF POSITIONS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATH WEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 29 JUNE 2007 
FILE NO. PSAC 20 OF 2007 
CITATION NO. 2007 WAIRC 00577 
 

Result Direction Issued 
 

Direction 
WHEREAS on Tuesday the 26th day of June 2007 the Applicant filed an application for an urgent conference pursuant to s 44 of 
the Industrial Relations Act 1979 (WA) (“the IR Act”) to deal with a dispute between the Applicant and the Respondent as to the 
Respondent’s decision to downgrade the classifications of the positions of shift medical scientists (“the positions”); and 
WHEREAS the Applicant sought the following orders be issued by the Public Service Arbitrator (“the Arbitrator”): 

“a) The respondent not proceed to implement its decision to declassify and downgrade all “Shift or Duty Medical 
Scientists” positions until such time as the procedures as prescribed by Clause 58. – Dispute Avoidance and 
Settlement Procedures of the Health Services Union – WA Health State Industrial Agreement 2005 (“the 
Agreement”) have been complied with. 

b) In accordance with the Agreement, Clause 58. – Dispute Avoidance Settlement Procedures, sub clause (4) “the 
status quo (i.e. the condition applying prior to the issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above.” 

c) The respondent provides all relevant documentation associated with their decision e.g. any Minutes of meetings 
held where this issue has been referred to, the external reviewers’ reports that have been considered as part of 
the decision, copies of the job description forms for all the positions affected. 

d) The classification of these positions remain at Level 7 and that if the parties continue to remain in dispute 
regarding this matter that the Arbitrator determines the appropriate classification for these positions.” 

WHEREAS on Friday the 29th day of June 2007, the Arbitrator convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conference the Arbitrator heard from the parties regarding the dispute between the parties and the orders sought 
by the Applicant; and 
WHEREAS the Respondent advised that it was not prepared to enter into conciliation with the Applicant and would not voluntarily 
provide the documents sought by the Applicant as its view was that the appropriate mechanism for the matter to proceed is through 
the reclassification appeal process; and 
WHEREAS having considered the views expressed by the parties, the Arbitrator formed the opinion that, not withstanding the 
Respondent’s expressed attitude towards conciliation, the provision by the Respondent of the documents sought by the Applicant 
would assist in the resolution of the matter, by enabling the Applicant to be aware of the process undertaken by, and the reasoning 
of, the Respondent in its decision to downgrade the classifications of the positions, and that a further conference should be 
convened once the Applicant has had an opportunity to examine the documents; and 
WHEREAS the Arbitrator issued a direction pursuant to s 44(6)(ba)(iii) of the IR Act that: 
1. the Respondent shall provide to the Applicant the documents associated with the Respondent’s decision to downgrade the 

classifications of the positions referred to in: 
(a) The Internal Memorandum of 25 June 2007, and in particular: 

(i) the reports from external reviewers; 
(ii) the recommendations of the PathWest Classification Review Committee (“CRC”); and 
(iii) the new Work Value Descriptors for Specified callings; 

and; 
(b) the Applicant’s request to the Respondent dated 26 June 2007, and in particular: 

(i) minutes of meetings of the CRC where the issue has been discussed; 
(ii) the assessment reports that have been utilised; 
(iii) any correspondence relating to discussions between PathWest and Health Industrial Relations 

Services or any minutes of meetings that occurred; and 
(iv) the JDFs for all the positions affected by the decision; 

be provided to the Applicant within seven days; and 
2. A further conference be convened on Wednesday the 11th day of July 2007; and 
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WHEREAS the Arbitrator refused the application for an order that the status quo remain on the basis that the occupants of the 
positions are not affected by the decision at this time; and 
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under s 44(6)(ba)(iii) of the IR Act, hereby directs: 

1. THAT the Respondent shall provide to the Applicant the following documents relating to its decision to 
downgrade the classifications of the positions: 
(a) the reports from external reviewers; 
(b) the recommendations of the PathWest CRC;  
(c) the new Work Value Descriptors for Specified callings; 
(d) minutes of meetings of the CRC where the issue has been discussed; 
(e) the assessment reports that have been utilised; 
(f) any correspondence relating to discussions between PathWest and Health Industrial Relations 

Services or any minutes of meetings that occurred; and 
(g) the JDFs for all the positions affected by the decision. 

2. That the documents referred to in direction 1 shall be provided within seven days of the conference, by no later 
than Friday the 6th day of July 2007. 

3. That a further conference be convened on Wednesday the 11th day of July 2007. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Country High 
School Hostels 
Authority 
Administration 
Officers Agency 
Specific 
Agreement 2007 
PSAAG 8/2007 

19/06/2007 Country High School 
Hostels Authority, 
The Civil Service 
Association of 
Western Australia 
Incorporated 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
Registered 

Rottnest Island 
Authority Agency 
Specific 
Agreement 2007 
PSAAG 6/2007 

22/06/2007 The Executive 
Director, Labour 
Relations, Department 
of Consumer and 
Employment 
Protection on behalf 
of the Rottnest Island 
Authority 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Senior 
Commissioner J H 
Smith 

Registered 

State Law 
Publisher 
Industrial 
Ageement 2007 
AG 36/2007 

19/06/2007 Department of the 
Premier and Cabinet 

The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Commissioner S J 
Kenner 

Agreement 
Registered 

T.L.C. Emergency 
Welfare 
Foundation of 
Western Australia 
(Inc.) Enterprise 
Bargaining 
Agreement 2007 
AG 35/2007 

6/07/2007 Australian Municipal, 
Administrative, 
Clerical and Services 
Union of Employees, 
WA Clerical and 
Administrative 
Branch 

TLC Emergency 
Welfare Foundation 
of Western Australia 
Inc 

Senior 
Commissioner J H 
Smith 

Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

WA Health 
Engineering and 
Building Services 
Industrial 
Agreement 2007 
AG 40/2007 

21/06/2007 The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the Hospitals 
formerly compriseD 
IN THE 
METROPOLITAN 
HEALTH SERVICE 
BOARD AND THE 
W 

The Construction, 
Forestry Mining and 
Energy Union of 
Workers and others 

Commissioner P E 
Scott 

Agreement 
Registered 

Western 
Australian Fire 
Service Enterprise 
Bargaining 
Agreement 2006 
AG 68/2006 

27/06/2007 Fire and Emergency 
Services Authority of 
Western Australia and 
United Firefighters 
Union of Australia 
West Australian 
Branch 

(Not applicable) Commissioner J L 
Harrison 

Order Issued 
and Agreement 
Registered 

 
 

NOTICES—Appointments— 

2007 WAIRC 00570 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner SJ Kenner to be an additional Public Service Arbitrator for a further period of one year from the 25th day of June, 
2007. 
Dated the 18th day of June, 2007. 

 
CHIEF COMMISSIONER A.R. BEECH 

 
 

2007 WAIRC 00571 
APPOINTMENT 

PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner PE Scott to be the Public Service Arbitrator for a further period of two years from the 21st day of June, 2007. 
Dated the 18th day of June, 2007. 

 
CHIEF COMMISSIONER A.R. BEECH 
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PUBLIC SERVICE APPEAL BOARD— 

2007 WAIRC 00548 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WILLIAM AMOUROUS 
APPELLANT 

-v- 
COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B HEWSON - BOARD MEMBER 
 MS M BASTIAN - BOARD MEMBER 
HEARD TUESDAY, 3 APRIL 2007, THURSDAY, 4 APRIL 2007, WEDNESDAY, 5 APRIL 2007, 

FRIDAY, 20 APRIL 2007 
DELIVERED TUESDAY, 26 JUNE 2007 
FILE NO. PSAB 9 OF 2006 
CITATION NO. 2007 WAIRC 00548 
 

CatchWords Industrial Law – Termination of employment - Appeal against decision of respondent to terminate 
appellant's employment - Whether the appellant was harshly, oppressively or unfairly summarily 
dismissed - Principles applied - Appeal Board satisfied serious breach occurred warranting 
termination of employment for gross misconduct - Appeal dismissed - Industrial Relations Act 1979 
(WA) s 23A, s 29(1)(b)(i), s 80I, Young Offenders Regulations 1995 Division 3, Part 8, Reg 53(2), 
Reg 54(a)(b)(c)(d)(e), Young Offenders Act 1994 s 11(1a)(a), s 11(1b) Young Offenders Amendment 
Act 2004 s 6(3), s 11, s 11(1a)(1), Schedule 1, clause 2(1), Public Sector Management Act 1994. 

Result Appeal dismissed 
Representation  
Appellant Ms K Warlock and Mr W Claydon  
Respondent Mr M Taylor 
 

Reasons for Decision 
The Appeal 
1. This is an appeal pursuant to s 80I of the Industrial Relations Act 1979 (“the Act”) by which the appellant alleges he was 

harshly, oppressively or unfairly summarily dismissed by the respondent on or about 13 November 2006. 
2. Schedule A to the notice of appeal sets out the essential allegations of fact and grounds relied upon by the appellant in the 

following terms: 
 “Allegations of Fact 
 1. I have (sic) employed by the respondent or its predecessors for 25 years as a juvenile detention officer or a group 

worker and paid a salary in terms of the Institution Officers Allowances and Conditions Award 1977.  
 2. I am a government officer and I was dismissed summarily pursuant to clause 8(1)(b) of the award by letter dated 13 

November 2006. 
 3. The respondent accepted unsubstantiated allegations from female detainees that I had harassed them sexually 

whilst I was on duty at Banksia Detention Centre. 
 4. I maintained that I was the subject of a set up arranged by my accusers, that the accusations were false and 

dishonest, and that I have witnesses who could substantiate the fabrications of my accusers. 
 5. In March 2005 I was advised of allegations of sexual harassment and was transferred to Casuarina Prison where I 

remained until I was dismissed in November 2006. 
 6. The respondent’s investigation dragged on throughout 2005 and 2006, and became the subject of applications by 

the Civil Service Association to the Public Service Arbitrator; namely PSAC 43 of 2005 and PSAC 21 of 
2006. 

 7. On or about 9 November 2006 the Public Service Arbitrator dismissed PSAC 21 of 2006, which opened the way for 
the respondent to finalise its investigation and make a decision on my future, notwithstanding “the lengthy 
process and the flaws in the process.” 

 8. The agreed facts and relevant findings on the process of investigation are set out in CSA v Commissioner, 
Department of Corrective Services by the Public Service Arbitrator:  PSACR 21 of 2006, 2006 WAIRC 
05727. 

 9. On or about 14 November 2006 the CSA wrote to the respondent seeking my retention in employment at Casuarina 
Prison. 
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 Grounds 
 10. The termination was harsh, oppressive and unfair. 
 Relief Sought 
 11. I seek reinstatement or re-employment into the same or similar position without loss of service entitlements and the 

payment of salary from the date of dismissal until my reinstatement or re-employment. 
 12. That the Public Service Appeal Board otherwise adjusts my circumstances and the position of the respondent.” 
Background 
3. The circumstances giving rise to this appeal have some history.  As noted in the appellant’s Schedule A attached to the notice 

of appeal, set out above, the circumstances of the investigation into the appellant’s alleged conduct has been the subject of 
proceedings before a Public Service Arbitrator (“the Arbitrator”) on two occasions, the most recent of which being application 
PSACR 21 of 2006.  In this matter the Civil Service Association (“CSA”) on behalf of the appellant, sought the cessation of 
the disciplinary procedure then being implemented by the respondent concerning the misconduct allegations made against the 
appellant.  The Arbitrator heard and determined this issue and published reasons for decision on 9 November 2006: Civil 
Service Association of Western Australia (Incorporated) v Commissioner, Department of Corrective Services (2006) 86 WAIG 
3192.  In that matter, the applicant contended on behalf of the appellant in this appeal, that the investigation process 
undertaken by the respondent was so flawed that it should be terminated by order of the Arbitrator.  The application was 
unsuccessful and it was dismissed.  Helpfully, the parties to those proceedings prepared an agreed statement of facts for the 
purposes of those proceedings, which are also agreed for the purposes of this appeal.  Whilst somewhat lengthy, the agreed 
facts set out the substantial background to the matter and are reproduced as follows: 

 “1.  Mr Bill Amourous, the applicant’s member, has been employed by the respondent, the Department of 
Corrective Services and its predecessors, for 25 years. 

 2.  Mr Amourous (sic) employment conditions are regulated by the Institution Officers Allowances and 
Conditions Award 1977 and the Department of Justice Groupworkers General Agreement 2004. 

 3.  Mr Amourous has performed the role of Group Worker and Juvenile Custodial Officer at Banksia Hill 
Detention Centre, since the Detention Centre opened eight years ago. (At the direction of the respondent Mr 
Amourous currently works in an administrative role at Casuarina Prison). 

 4.  On 9 March 2005 the respondent verbally advised Mr Amourous that they (sic) had received an allegation 
that involved him. The respondent then verbally directed him to not report for duties at Banksia Hill 
Detention Centre, and has since this time been undertaking duties at Casuarina Prison. 

 5.  On 15 March 2005 Mr Amourous received written advice from the respondent’s Internal Investigations Unit 
(“IIU”) that an allegation, involving Mr Amourous, had been received. 

 6.  The allegations against Mr Amourous were of a serious nature. 
 7.  In a letter dated 23 March 2005, received by Mr Amourous on 30 March 2005, Ms Nicole Bodycoat, 

Internal Investigator advised Mr Amourous she was conducting the Department’s investigation. She sought 
confirmation from Mr Amourous within seven days of receipt of the letter that he was prepared to be 
interviewed. 

 8.  On 31 March 2005 the Applicant’s representative Ms Louise Jacobson spoke to Senior Internal Investigator 
Ms Deborah Dickenson in an attempt to contact Ms Bodycoat to set up an interview. Contact (sic) made on 
6 April 2006 to set up interview for 10.00am 19 April 2005. 

 9.  On 19 April 2005, Mr Amourous was interviewed by the IIU. He was not given written particulars of the 
allegations against him or the names of the detainees he was alleged to have offended. Mr Amourous was 
advised at the conclusion of the interview that the IIU will present its report and recommendations to the 
department’s Investigation Review Committee (“IRC”), who will determine if any further action will be 
taken.  Mr Amourous denied all allegations. 

 10.  16 May 2005 Ms Jacobson spoke with Ms Bodycoat who advised her Mr Amourous’ case was to be 
presented for review at the IRC meeting of 6 May 2006. This did not occur as the investigation had not been 
completed.  The IRC meets on the first Friday of every month. Mr Amourous’ case was to be reviewed at the 
next meeting 3 June 2005. 

 11.  On 6 June 2005 Ms Jacobson again contacted the IIU and spoke with Ms Bodycoat. She was advised the 
investigation was not complete as the Department was looking for a particular witness. 

 12.  On 24 June 2005 Ms Jacobson contacted the IIU and spoke with Ms Bodycoat. Ms Jacobson was advised 
the investigation was ongoing and was being held up by inability to locate a witness. Ms Jacobson queried 
with Ms Bodycoat at what point is it determined by the IIU that a witness is unable to be located. 

 13.  On 10 August 2005 Ms Jacobson contacted IIU and spoke with Ms Bodycoat. Ms  Jacobson was advised Ms 
Boadycoat (sic) was meeting with her Manager Tony Langmair to discuss finalising the investigation. 

 14.  On 18 August 2005 Ms Jacobson wrote to the Director Human Resources Department of Justice seeking the 
conclusion of the investigation and claiming the process had been carried out in an unfair and 
unreasonable manner. 

 15.  In a letter dated 14 September 2005 the Acting Director Human Resources stated the IIU was unable to 
provide a completion date for the investigation but would endeavour to complete their (sic) enquiries as 
soon as possible. 
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 16.  On 6 October 2005 PSAC 43 of 2005 was lodged by the applicant seeking an order that the respondent 
finalise their (sic) investigation of the allegation involving Mr Amourous, and either advise Mr Amourous, 
within ten working days, of the outcome of the investigation and any decisions made, or advise that the 
matter is dropped. 

 17.  A conciliation conference before Scott C was held on 13 October 2005. The respondent advised that the IIU 
would hold an out of session meeting on 17 October 2005 to make a decision on investigation (sic) 
regarding allegations against Mr Amourous. With the assistance of the Commission the respondent 
committed to provide Mr Amourous with a written response with a written response (sic) by close of 
business 21 October 2005. The respondent did not meet that commitment. A report back conference was set 
for 27 October 2006. 

 18.  Although on 26 October 2005 Mr Amourous received advice from the Investigations Review Committee was 
(sic) satisfied the allegation was substantiated, a consideration of the investigation process by the 
Department’s Labour Relations (Discipline) section found some anomalies. The respondent’s 
representative, Mr Greg Lee Coordinator Discipline advised the applicant’s representative Ms Jacobson of 
its concerns about the investigation on 26 October 2005 stating the allegations were not substantiated. 

 19.  On 3 November 2006 (sic) Ms Jacobson spoke with Mr Lee. It was his recommendation to the Director 
General that Mr Amourous be given a chance to respond to all allegations. 

 20.  On 16 November 2005 Ms Jacobson advised the Public service (sic) Arbitrator’s Associate that Mr Lee’s 
report and recommendations would be sent to the Director General by 17 November 2005 morning at the 
latest. 

 21.  On 14 December 2005 Ms Jacobson sent an email to the Public Service Arbitrator’s Associate advising her 
that Mr Greg Lee, Coordinator Discipline had informed her that the Director Genera (sic) had referred the 
matter back to IIU for further investigation. Neither Mr Amourous nor the applicant had been advised of the 
Director General’s decision prior to Ms Jacobson’s enquiry on that day. 

 22.  On 19 January 2006 Ms Jacobson again contacted Mr Lee. He advised he was awaiting an update that day 
from Mr Tony Langmair, Manager IIU. 

 23.  On 24 January 2006 (sic) emailed the Public Service Arbitrator’s Associate advising that Mr Lee had 
advised her IIU would be sending Mr Amourous a letter regarding a further interview for the allegations 
they were investigating. 

 24.  Over three months after this advice on 7 February 2006 Mr Amourous received a letter detailing 14 further 
allegations against him relating to unspecified dated (sic) in the years between 1998 and 2000. These dates 
had not been put to him in the investigation interview conducted on 19 April 2005. 

 25.  On 13 February 2006 Ms Jacobson wrote to Ms Bodycoat of IIU expressing serious concerns about the way 
in which the Department of Corrective Services had handled their (sic) investigation process into 
allegations against Mr Amourous. 

 26.  In a letter dated 14 February 2006 Mr Langmair enquired whether Mr Amourous would take part in an 
interview. 

 27.  In a letter dated 23 February 2006 Ms Jacobson sought a response to the issues on (sic) process raised in 
her letter dated 13 February 2006. She advised a written response to Mr Langmair’s letter would be 
provided by 2 March 2006. 

 28.  On 2 March 2006 Ms Jacobson wrote to Ms Bodycoat that Mr Amourous needed the opportunity to view his 
personal file before responding to the allegations. 

 29.  Mr Amourous denied the additional allegations in statement (sic) dated 17 March 2006. 
 30.  Mr Langmair On (sic) 6 April 2006 Mr Amourous was advised that the further investigation had been 

completed and referred to the Department’s Labour Relations (Discipline) section. Mr Amourous was 
directed to report to Superintendent John Sawle for a return to Banksia Hill. 

 31.  On 19 April 2006 a report back conference was convened by the Public Service Arbitrator. A 
recommendation that “the respondent shall formally advise Mr Amourous in writing, no later than 5.00pm 
on Wednesday the 26th day of April 2006, of any findings and proposed course of action relating to 
allegations made against him.” 

 32.  On 19 April 2006 (sic) received written advice from A/Deputy Commissioner Community and Juvenile 
Justice that “I have now received the investigation report and have determined that based on the 
information provided the Department will not be taking any further action”. 

 33.  On 23 June 2006 Mr Amourous received written advice from the Commissioner of Corrective Services 
entitled allegations of misconduct. (Attachment P) The applicant asserts these allegations are merely a 
rehash of those already put to Mr Amourous in general terms on 19 April 2005 and in specific terms on 7 
February 2006. The respondent disputes this. Mr Amourous was also directed to take annual leave. This 
direction is a further matter of dispute between the parties. 

 34.  On 5 July 2006 Mr Amourous was directed to remain at Casuarina Prison. 
 35.  On 7 July 2006, the applicant filed PSAC 21 of 2006 with the registry of the Commission. A conciliation 

Conference was convened on 20 July 2006. On the same day a Recommendation was issued by the Public 
Service Arbitrator, in summary, required (sic) Mr Amourous to  

  a.  Respond in writing to the allegations within 7 days of the conference  
  b.  Required the respondent to complete its investigation and advise Mr Amourous of the outcome within 14 

days of receiving Mr Amourous’ response 
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  c.  Stating the allegations which had been put to Mr Amourous were not substantiated the respondent will 
reinstate a period of leave which was taken by Mr Amourous. 

 36.  The applicant assisted Mr Amourous to submit his response to the Commissioners letter the same day as the 
conference 20 July 2006. 

 (sic)  Commissioner Johnson’s office on 20 July 2006. Mr Amourous has a receipt to that effect. 
 38.  The Applicant’s representative Ms van den Herik rang Mr Mark Taylor the respondent’s representative at 

3.30pm on 25 July 2006 to enquire as to the progress of the investigation. Mr Taylor said he had not seen 
the letter.  She advised him of the facts and faxed him a copy of the letter at 3.55pm on 25 July 2006. 

 39.  On 27 July 2006 Mr Taylor spoke with Ms van den Herik seeking additional information about Mr 
Amourous’ witnesses. This was given. 

 40.  On 3 August 2006 the applicant advised the Associate to the Public Service Arbitrator that recommendation 
agreed to by the respondent had not been adhered to and seeking a report back conference. 

 41.  In an email to the Associate, dated 7 August 2006 Mr Taylor advised a further 10 working days were 
required to complete the investigation process. He advised this would allow the IIU time to speak with two 
of the five individuals (three staff two detainees/ex-detainees) identified by Mr Amourous and to make their 
recommendations to Commissioner Johnson. 

 42.  A conciliation conference was convened on 8 August 2006. 
 43.  Arising from the conference a further recommendation was issued that the respondent complete its 

investigation into allegations against Mr Amourous and advise Mr Amourous of the outcome by no later 
than 5.00pm on Tuesday 22 August 2006. 

 44.  On 21 August 2006 Ms van den Herik rang Mr Taylor to enquire as to whether the respondent would meet 
the terms of the recommendation. Mr Taylor advised it would not. He made no comment as to when the 
terms of the recommendation might be met. 

 45.  Ms van den Herik sought a further conference. A conciliation conference was convened on 23 August 2006 
where the applicant sought the matter be referred for hearing. 

 46.  The matter of PSAC 22 0f (sic) 2006 is (sic) set for hearing and determination on 16 October 2006. 
 47.  On 28 August 2006 a Memorandum of Matters referred for hearing and determination under Section 44 

was issued. 
 48.  Also on 28 August 2006 Mr Amourous received a letter from Commissioner Ian Johnson repeating the 

allegations of Ms Wallace made in the letter dated 23 June 2006. It also contained an allegation from Ms 
Shufflebotham consistent with the allegation put to Mr Amourous at the IIU interview of 19 April 2005 but 
with the name withheld. The letter read; “Based on the information available to me I am satisfied that you 
behaved in the manner alleged...However, prior to making a final decision regarding the appropriate 
penalty for your misconduct, I will allow you the opportunity to provide me reasons as to why I should 
impose some penalty other than the termination of your employment.” 

4. For the purposes of this appeal, in addition to seeking to incorporate the agreed facts from the above proceedings before the 
Arbitrator, the appellant and the respondent in this appeal further agreed the following matters: 

 “1. Dismissal letter served on the Appellant was dated Monday 13 November 2006:  see Attachment “A”. 
 2. Dismissal letter was served on the Appellant on Wednesday 15 November 2006 at his home, his pay ceased on 16 

November 2006 in line with the pay cycle. 
 3. Prior to that date [15 November 2006] there was a discussion between the CSA and the respondent as to how the 

termination would be progressed in regard to the location to which Mr Amourous would attend to receive 
the advice. 

 4. Dismissal was a summary termination.  There was no notice.   
 5. The CSA sent a letter to the respondent dated 14 November 2006 seeking Mr Amourous’ continued employment 

until the matter was determined by the PSAB:  see attachment “B”. 
 6. The respondent did not write a response to the CSA’s letter.  There was a conversation between Messrs Taylor and 

Cusack at approximately 1600 hours on 14 November 2006 about managing the termination. 
 7. There was an investigation into complaints of the alleged sexual harassment of juvenile detainees at Banksia Hill 

Detention Centre against the Appellant.  The complaints came from the detainees. 
 8. Mr Amourous was employed at Casuarina Prison during the course of the investigation and was not in contact with 

juvenile detainees.  He remained at Casuarina Prison until he was dismissed on 15 November 2006. 
 9. The details of these complaints were set out in a letter to the appellant dated 28 August 2006, which indicated an 

intention to dismiss for misconduct if a satisfactory explanation was not received by 4 September 2006:  see 
attachment “C”. 

 10. The respondent accepts the agreed statement of facts numbered 1 to 48 inclusive, as set out in paragraph 5 of the 
decision of Commissioner Scott in CSA v Commissioner, Department of Corrective Services (2006) WAIRC 
05727:  see attachment “D”. 

 11. Allisa Wallace was interviewed by Ms Bodycoat at Eastern Goldfields Remand Prison on 12 May 2006. 
 12. On 12 June 2006 Ms Bodycoat interviewed Ms Shufflebotham. 
 13. On 13 June 2006 Ms Bodycoat interviewed George Edwards, a former superintendent at Banksia Hill who could 

not recall Allisa Wallace raising issues of sexual harassment. 
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 14. Ms Bodycoat interviewed David Dawson on 28 July 2006. 
 15. Ms Bodycoat interviewed Natasha Faliti and Mary Moran on 2 August 2006. 
 16. On 25 August 2006 Ms Bodycoat interviewed Ms Shufflebotham.” 
5. We find accordingly. 
Approach to Appeal 
6. These proceedings are an appeal pursuant to s 80I of the Act and are not proceedings seeking an order under s 23A in relation 

to a claim of harsh, oppressive and unfair dismissal referred to the Commission under s 29(1)(b)(i) of the Act. 
7. In Thavarasan v The Water Corporation (2005) 86 WAIG 1434 the Appeal Board considered the issue of the nature of an 

appeal under s 80I of the Act and at 1436 observed as follows: 
  “18  On behalf of the respondent Mr Rooke, in his written submissions, said that the relevant test to apply is the 

same as that applicable to an unfair dismissal claim before the Commission pursuant to s 29(1)(b)(i) Act 
and he referred to Miles v Federated Miscellaneous Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch (1995) 65 WAIG 385 in that regard. The respondent also referred to 
the authorities in relation to acts of misconduct and the evidentiary onus being satisfied if the employer 
conducted a proper investigation and had an honest belief, based upon reasonable grounds, that the 
misconduct occurred: Bi-Lo Pty Ltd v Hooper (1992) 52 IR 224; Shire of Esperance v Mouritz; Patrick 
Joseph Whelan v City of Joondalup (2004) 84 WAIG 2975. 

  19 On the other hand, the appellant submitted that the nature of an appeal pursuant to s 80I(1) of the Act is 
different in nature to a claim of unfair dismissal made pursuant to s 29(1)(b)(i) and the powers available on 
an appeal of this kind, are also different to those available to the Commission in an unfair dismissal claim. 
Mr Stubbs referred to a decision of the Appeal Board in Raxworthy v Authority for Intellectually 
Handicapped Persons (1989) 69 WAIG 2266 to the effect that an Appeal Board is able to substitute its view 
for that of the employer and consider on the evidence, whether the conduct complained of actually 
occurred, so as to ground the employer's decision to dismiss the employee. 

  20  In our view, with due respect, we consider the approach in Raxworthy to be the correct approach in relation 
to an appeal to the Appeal Board. That is, as distinct from an unfair dismissal claim before the Commission, 
the nature of an appeal to the Appeal Board is an appeal, in the nature of a hearing de novo, based upon 
the evidence before it. The Appeal Board has far greater scope to substitute its view for that of the 
employer, in light of the evidence adduced in the proceedings.  What this means in the context of the present 
case, concerning allegations of misconduct, is that the misconduct allegations must be established as a 
matter of fact, as the basis for the employer's decision to dismiss. It is not sufficient in our view, for the 
Appeal Board to only be satisfied that the employer had an honest and genuine belief, based upon 
reasonable grounds that the misconduct occurred. More than a sense of unease by the employer is required. 
Whilst this does not alter the overall onus on an appellant to persuade the Appeal Board that it should 
interfere with and “adjust” the employer's decision in a particular case, there must be sufficient evidence 
before the Appeal Board to establish the misconduct complained of. 

  21  We also observe that by s 80L of the Act, s 26(1) as it applies to the exercise of jurisdiction by the 
Commission, also applies to the exercise of jurisdiction by the Appeal Board. Whilst s 26(1)(b) provides that 
the Commission shall not be bound by the rules of evidence, it has never been the case that the relevant 
principles of the rules of evidence are to be completely disregarded and the Commission proceed to deal 
with a matter in the absence of any cogent evidence. There is a difference between applying the rules of 
evidence, generally, to ensure parties receive a fair hearing, and being bound by the strictures of such 
rules. This is particularly so in arbitration proceedings, for example where the Commission is dealing with 
a claim for the making of a new award or a variation to an award, where the Commission may be informed 
in a variety of ways, not strictly in accordance with the rules of evidence. This enables the Commission to 
deal with matters flexibly, whilst at the same time not abrogating from the basic principle that parties are 
entitled to be heard fully and to be afforded natural justice. However, in cases in which misconduct is 
alleged, the requirement for cogent evidence is heightened: Baron v George Western Foods Ltd (1984) 64 
WAIG 590 per Fielding C at 590.” 

8. We adopt and apply the approach determined in Thavarasan for the purposes of this appeal. 
Investigation Procedure 
9. A preliminary issue arising on the appeal is conveniently dealt with at this point.  That issue goes to the procedure adopted by 

the respondent in relation to investigating the various allegations against the appellant.  The appellant submitted that the 
Young Offenders Regulations 1995 (“the Regulations”) made under the Young Offenders Act 1994 (“the YO Act”), which 
prescribe a disciplinary procedure for juvenile custodial or group workers, required the respondent to comply with the 
requirements in particular, of Part 8 – Responsibilities and Discipline of Employees, of the Regulations.  These disciplinary 
provisions apply to a group worker appointed under s 11(1a)(a) of the YO Act.  By Division 3 of Part 8 of the Regulations, 
there is prescribed a detailed procedure for the laying and hearing of charges against group workers, concerning breaches of 
discipline.   

10. The respondent submitted that the Regulations concerning employee discipline had no application in the present 
circumstances.  It was said that the misconduct alleged to have been committed by the appellant, pre-dated the coming into 
effect of the Regulations on 1 July 2005.  It was therefore submitted that applying the presumption against retrospectivity, the 
procedure set out in Division 3 of Part 8 of the Regulations had no application to the appellant’s circumstances.  The 
respondent, in not following such a procedure, has not acted unlawfully.   



87 W.A.I.G.                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1473 
 

11. By s 11(1a)(a) of the YO Act, the Chief Executive Officer of the Department concerned in the administration of the YO Act, 
may appoint persons as custodial officers for primarily non-administrative functions, whom are described as “group workers”.  
It was common ground that the appellant was employed as a group worker and his employment was subject to the Institutional 
Officers Allowance and Conditions Award 1977, No. 3 of 1977 (“the Award”).  The YO Act came into effect in March 1995.  
The YO Act was amended by the Young Offenders Amendment Act 2004 which introduced, amongst other things, the 
amended s 11 prescribing the appointment of group workers under s 11(1a).  These amendments came into effect on 1 January 
2005.   

12. It was common ground that the appellant has been employed as a Juvenile Custodial Officer (“JCO”) and group worker for 
about 25 years and was therefore employed in such a capacity at the time of the amendments to the YO Act referred to above.  
Thus, the appellant was not “appointed” to the position of group worker on and after the commencement of the amendments.  
However, s 6(3) of the Young Offenders Amendment Act 2004 contains Schedule 1 – Transitional which by clause 2(1) 
provides that:  

 “A person who was paid by the Department as a custodial officer with primarily non-administrative functions (“group 
worker”) immediately before commencement is, on commencement, to be taken to be appointed by the Chief 
Executive Officer under section 11(1a)(a) of the principal Act (as amended by this Act), on the same terms and 
conditions, including as to remuneration, as those which applied to the person immediately before commencement.” 

13. Therefore, for the purposes of the YO Act, the appellant is taken to have been appointed to the position of a group worker 
pursuant to s 11(1a)(1).  By s 11(1b) of the YO Act, a group worker appointed under s 11(1a)(a), or deemed to be as in the 
case of the appellant, may, by par (b) be “subject to such disciplinary procedures as are set out in the Regulations.”  
Therefore, prima facie at least, group workers occupying positions such as the appellant, are subject to the relevant disciplinary 
provisions set out in the Regulations, referred to above. 

14. As we have already noted, Division 3 – Employee Discipline deals with the commission by group workers of various breaches 
of discipline.  By reg 54, a group worker who engages in conduct or acts provided for in that provision, “commits a breach of 
discipline”.  The “breach” referred to is, in our opinion, the act or conduct particularised in regs 54(a) to (e), which 
incidentally, may also, depending upon the circumstances, be characterised as a “serious breach of discipline”, as prescribed 
by reg 53(2) of the Regulations.  The Regulations set out a detailed procedure for the laying of a charge of a breach of 
discipline; the hearing of that charge; findings made by an inquirer into that charge; the imposition of penalties; and any 
review of such a finding by the Chief Executive Officer of the Department. 

15. As noted above, the Regulations came into effect on 1 July 2005.  To the extent that the Regulations deal with employee 
discipline they are taken to modify but not derogate from common law principles as to natural justice in public sector 
employment:  Potter v Minaham (1908) 7 CLR 277; Bropho v State of Western Australia (1990) 93 ALR 207. 

16. It is a rebuttable presumption of statutory interpretation, that legislation (including regulations and other forms of delegated 
legislation) is not intended to operate retrospectively:  Maxwell v Murphy (1957) 96 CLR 261 per Dixon CJ at 267.  (see 
generally Pearce and Geddes Statutory Interpretation in Australia Ch 10).  The presumption is more strictly applied in the case 
of penal statutes:  R v Miah [1974] 1 WLR 683 per Lord Reid at 694.  However, the presumption against retrospectivity does 
not apply in cases where the legislation under consideration is dealing with matters of procedure only:  Maxwell. 

17. In this case the conduct complained of by the appellant is alleged to have occurred on various dates between November 1998 
and January 2005.  That is, the alleged “breaches” of discipline, alternatively “serious misconduct” and the acts or omissions 
constituting them, all occurred prior to the coming into effect of the disciplinary provisions contained in the Regulations.  It is 
that conduct that would constitute the material breach.  Thus to apply the Regulations to this conduct, would offend against the 
presumption.  Applying the principle of retrospectivity, for the disciplinary provisions of the Regulations to have had 
application to the alleged conduct of the appellant, would require them to be characterised as merely procedural and not 
substantive. 

18. Are the Regulations procedural?  In our opinion the Regulations are not merely procedural.  It is clear from their terms that the 
disciplinary provisions of the Regulations impose obligations on employees and alter substantive rights by for example, 
empowering the respondent to impose various penalties on employees who have been found to have committed acts which 
constitute a breach of discipline or serious misconduct under the Regulations.  These penalties, notably, include those not 
provided by the common law such as fines and suspension without pay.  Furthermore in our opinion, given the nature of the 
penalty regime, it can reasonably be said that the disciplinary provisions of the Regulations are at least quasi penal in nature 
and therefore the presumption against retrospectivity should be more strictly applied in this case.   This does not mean, of 
course, that the respondent was free to deal with the appellant in an unfair manner.   The principles of natural justice applied to 
the conduct of inquiries of the kind undertaken into the allegations against the appellant.  

19. We therefore conclude that the provisions of Division 3 of Part 8 of the Regulations, dealing with employee discipline, had no 
application to the circumstances of the appellant at the material times, for the purposes of this appeal. 

The Allegations 
20. Given the extent of common ground between the parties as set out in the various statements of agreed facts, it is convenient to 

proceed to the specific allegations of misconduct against the appellant arising on the evidence. 
Shufflebotham Complaints 
21. Ms Holly Shufflebotham was a detainee at the Banksia Hill Juvenille Detention Centre (“Banksia Hill”) between 12 October 

2004 and 7 April 2005. Ms Shufflebotham during her period of detention spent some time in the Harding Unit at Banksia Hill, 
which is the unit for those detainees “regressed” for various kinds of misbehaviour.   

22. Ms Shufflebotham testified that she knew the appellant as one of the group workers responsible for detainees at Banksia Hill.  
In her evidence, Ms Shufflebotham said that on a number of occasions, the appellant acted inappropriately towards her.  
Initially, Ms Shufflebotham testified that on occasions when she was first regressed in the Harding Unit, she was upset and 
unable to sleep and the appellant would bring her cups of Milo and try to comfort her.  Ms Shufflebotham said that this 
initially took the form of a hug when she was crying and she assumed that this was not untoward, as any group worker may act 
in this way when a detainee was upset.  Whilst Ms Shufflebotham was unable to recollect the relevant dates of these events, 
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when records were put to her in cross-examination of shift patterns for the appellant, she accepted that in the period December 
2004 to February 2005, Ms Shufflebotham was in the Harding Unit from 12 December 2004 to 7 January 2005.  During this 
time, the appellant was on night shift on two occasions on 6 and 7 January 2005.  Ms Shufflebotham testified however, that 
this period was not her only period of regression in the Harding Unit, and there were at least three different periods where she 
spent time at that location and that there was more than one incident with the appellant. 

23. The first incident Ms Shufflebotham referred to was an occasion when the appellant entered Ms Shufflebotham’s cell after lock 
down to bring her a cup of Milo.  It was common ground on the evidence that in accordance with operational procedure, 
nightshift lock down occurred at 20:00 hours and there is a set procedure for a nightshift unlock after this time.  In short, the 
officer is required to obtain the permission of the Shift Manager, two staff must be present for a nightshift cell unlock, and the 
Shift Manager is required to complete a detailed report including the name of the detainee, the unit wing and cell number, the 
reason for the unlock and the time of the unlock and cell lock up.  The only exception to this is where a life threatening 
situation arises, and an officer may need to enter a cell alone to administer first aid.   

24. On this particular occasion, Ms Shufflebotham testified that the appellant entered Ms Shufflebotham’s cell after lock down and 
brought her a cup of Milo. The appellant then later returned to her cell in the early hours of the morning.  It was at this point 
that Ms Shufflebotham said the appellant hugged and attempted to kiss her on the mouth.  She testified that as this was in the 
middle of the night, the fact that the appellant entered her cell at this time made her feel extremely uncomfortable. It was put to 
Ms Shufflebotham in cross-examination that the other group worker present in that area on the night in question, Mr 
McDonnell in his transcript of interview during the investigation, said he only observed the appellant enter 
Ms Shufflebotham’s cell to give her a cup of Milo and observed nothing untoward.  Mr McDonnell did not file a witness 
statement and nor was he called to testify as to these matters when the evidence on behalf of the appellant was led as a part of 
its case.  There was an attempt by the appellant to introduce evidence from Mr McDonnell in rebuttal after its case had closed, 
however the Appeal Board refused this application. In any event, Ms Shufflebotham testified that whilst Mr McDonnell was 
on shift on these occasions, at the time of the incidents, he was not at the unit.  She was emphatic that Mr McDonnell was not 
present at the time the appellant re-entered her cell.  The day after this first incident, Ms Shufflebotham testified that she spoke 
to Mr McDonnell and asked him not to leave her alone again with the appellant.   

25. Ms Shufflebotham referred to another incident involving the appellant.  She said that the appellant entered her cell on 
nightshift after lock down again whilst she was in the Harding Unit.  Ms Shufflebotham said that the appellant on this occasion 
started “talking dirty” to her asking questions such as “who she slept with, how I like it, that sort of thing you know” (63T).  
She also testified that on this occasion, the appellant began rubbing her back and commented that “you’re not wearing a bra”.  
Ms Shufflebotham testified that she told him to leave and swore at him and said f… off.   

26. Ms Shufflebotham testified that she did not see the appellant for a while after this incident.  However, she recounted a further 
matter where she was near the Murchison A Unit and the appellant was in a motorised buggy with another officer.  She 
testified that after they had stopped the appellant was talking to either another unit officer or one of the detainees when he saw 
her, called her over to him gave her a hug and kissed her by putting his tongue on her cheek.  Ms Shufflebotham was not sure 
whether the other officer in the buggy saw this at the time or whether there were any other witnesses.  After this occurred, Ms 
Shufflebotham said she ran into the unit and washed her face.  She said that she felt scared after these various incidents.  She 
said she was praying that the appellant was not going to come back into her cell as she said the detainees were suppose to feel 
safe in particular after lock down at night.  Ms Shufflebotham further testified that on the same night as the appellant entered 
her cell and asked her about whether she was wearing a bra, he also talked “dirty” to her and asked her about matters such as 
whether she got “horny” when using ecstasy and asked her whether she masturbated and if so how often she did it. 

27. After these incidents, Ms Shufflebotham said she spoke with her Unit Manager, who as it transpired was Ms Todd, and told her 
that she did not want to be escorted back to the main detention area by the appellant as she did not feel safe with him.  Ms Ann 
Todd another Juvenile Custodial Officer at Banksia Hill, gave evidence about this incident and said that she was at the 
Murchison Unit in March 2005 as the Unit Manager.  Ms Shufflebotham was in the Harding Unit and Ms Todd was preparing 
to escort her to the education area.  Ms Todd saw the appellant and asked him whether he could take Ms Shufflebotham 
instead.  Ms Todd’s evidence was that Ms Shufflebotham “just freaked out” (137T) and asked her not to send her back “with 
that officer”.  Ms Todd said that Ms Shufflebotham did not tell her at that time why she did not want to be with the appellant.  
It was only subsequently that Ms Todd became aware of the allegations made against the appellant. 

28. It would seem on the same day that Ms Shufflebotham had a disagreement with the appellant in relation to her entering a 
classroom for education lessons.  Whilst it was put to Ms Shufflebotham in cross-examination that this disagreement was the 
reason that she had fabricated allegations against the appellant to get back at him, Ms Shufflebotham strenuously denied this.  
She was emphatic that the incidents she recounted had occurred and that she was giving evidence to stop it happening again to 
other detainees.  The allegations made by Ms Shufflebotham against the appellant were the subject of a written complaint 
made by her dated 9 March 2005 which was tendered as exhibit R8.  Whilst there was some variance, there was general 
consistency between the written complaint and Ms Shufflebotham’s oral testimony. 

Wallace Complaints 
29. Ms Alissa Wallace was a detainee at Banksia Hill between November 1998 and May 2000.  Ms Wallace gave evidence about 

what she described as inappropriate conduct by the appellant towards her whilst a detainee.  She testified that from time to 
time the appellant would make sexually explicit remarks to her and would say things such as “sexy” and “sexy arse”.  Ms 
Wallace also said that the appellant would pinch her on her buttocks when he made these kinds of remarks.  Ms Wallace 
testified that when he engaged in this sort of conduct she would pull away from him and the appellant would laugh.  Ms 
Wallace testified that this most often occurred in the kitchen area of her unit when few people were around.  She said that the 
appellant also would come up behind her and massage her shoulders and rub himself up against her from behind.  Ms Wallace 
testified that she felt very uncomfortable by this behaviour and she would tell the appellant to go away.  Ms Wallace was 
unable in her evidence to indicate approximately when these events occurred, given it was now long ago.  She testified that the 
appellant also made similar comments to another former detainee Ms Orr, and would also come up behind her in the same 
way. 
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30. According to Ms Wallace, after this conduct commenced, the appellant started bringing her cigarettes at Banksia Hill.  She 
testified that the appellant would put cigarettes under her pillow in her cell and would say words to the effect during the day 
“smokes under the pillow”.  Ms Wallace testified that the appellant provided her with full packets of cigarettes on at least three 
occasions she could recall.  It was put in cross-examination to Ms Wallace that the allegation of the appellant supplying 
cigarettes to detainees was the subject of an investigation in 2000 by the respondent and the appellant was exonerated.  Ms 
Wallace confirmed that she spoke to the then Superintendent about this issue.  It appears that the outcome of the investigation 
was inconclusive.   

31. Ms Wallace also gave evidence about other incidents involving the appellant.  She said that on one occasion the appellant 
entered her cell alone at night and attempted to kiss her.  She testified that the appellant also asked for sexual favours of her in 
return for cigarettes.  She testified that on this occasion, which was also at night, the appellant entered her cell after lock down 
whilst she was laying down watching television.  According to Ms Wallace the appellant during this visit, attempted to kiss her 
and said to her words to the effect “come on we’ll just have a quickie, no-one will know”.  Ms Wallace testified that the 
appellant attempted to force her back down onto the cell bed and he attempted to put his tongue in her mouth, but she had her 
mouth closed.  She testified that at this point she shouted loudly at the appellant to get out of her cell so loudly so that other 
detainees may hear it.  According to Ms Wallace, she spoke to the Superintendent about the appellant giving her cigarettes and 
the inappropriate touching.  However when a copy of a file note from the investigator who spoke with the then Superintendent 
was put to Ms Wallace, she accepted that she may not have referred to the inappropriate sexual conduct at that time.  Ms 
Wallace also referred to a conversation she had with the appellant when he said that he could not keep on swapping shifts to 
come into her unit because other officers were becoming suspicious.  Ms Wallace did not tell any other detainee about getting 
cigarettes from the appellant, because she wanted them to keep coming.  She also testified that she did not report this conduct 
to the Superintendent because she was scared to do so.   

32. In the evidence of both Ms Wallace and Ms Shufflebotham, it was confirmed that neither had known each other whilst they 
were detainees at Banksia Hill. Ms Wallace had only met Ms Shufflebotham for the first time on the day that they attended the 
proceedings before the Appeal Board.  Ms Wallace also said that she had never had any disagreements with the appellant 
whilst she was at Banksia Hill and that his entry into her cell after lock down at night frightened her. 

Binkali Complaints 
33. Ms Anne Binkali was a juvenile detainee at Banksia Hill between September 2004 and March 2005 and also it would seem, 

over periods subsequent to that.  Ms Binkali testified that on an occasion the timing of which she could identify, she was in the 
Murchison Unit when the appellant came over to her and called out “Annie babe” and hugged and kissed her near her lip.  She 
said this was a regular occurrence.  Ms Binkali testified also that from time to time the appellant would touch her around her 
waist area which she said “did not feel right” and made her feel uncomfortable.  On a further occasion, Ms Binkali said that the 
appellant entered her cell after lock down at night and sat on the end of her bed staring at her.  Ms Binkali testified that on the 
night in question, there were no other officers present as she could see clearly into the area outside of her cell, which 
comprised glass walls.  When the officer shift records were put to her in cross-examination, it was confirmed that Ms Binkali 
was on regression in the Harding B Unit between 10 December and 30 December 2004 and the appellant was working on 
nightshift on 23 December 2004.  That is, the appellant was present on nightshift during the period of her regression in 
Harding B. 

34. A few nights later, at a location she could not be specific about, Ms Binkali testified that the appellant again entered her cell at 
night after lock up and gave her a cup of Milo.  While sitting and talking to her he gave her a hug and kissed her on the cheek.  
This and the previous incident were the two specific occasions referred to in Ms Binkali’s evidence where the appellant 
entered her cell at night and engaged in this conduct.  Additionally however, Ms Binkali testified that the appellant would 
make what she described as “dirty comments” whilst talking to the female detainees.  On one occasion, she said he referred to 
a male and female group worker having sexual intercourse in the Harding Unit. 

35. Whilst Ms Binkali said she was aware there may have been some conflict between Ms Shufflebotham and the appellant, she 
denied any suggestion put to her in cross-examination that Ms Shufflebotham was encouraging her to make false complaints 
about the appellant.  Ms Binkali did say that Ms Shufflebotham had asked her to speak to the Superintendent about the 
appellant’s behaviour but she did not want to get involved as she was close to being released from Banksia Hill. 

Appellant’s Response  
36. In his initial evidence, the appellant flatly denied all of the allegations against him.  He gave evidence as to the background to 

the allegations and the lengthy investigation process leading to his dismissal, which is set out above in the various statements 
of agreed facts.  At all times, the appellant maintained that the allegations against him had been fabricated and that in 
particular, Ms Shufflebotham had orchestrated a campaign against him.  Much of the evidence of the appellant as to the 
background to the allegations and the process engaged in by the respondent to investigate them is set out in the decision of the 
Arbitrator which we have referred to above. 

37. In addition to denying the allegations of the complainants, the appellant also alleged that the respondent had formed 
preconceived views during the course of the investigation process, and had effectively, pre-judged his “guilt” prior to giving 
him an opportunity to respond to the allegations.  In particular, the appellant testified that the respondent failed to properly 
investigate his allegations that Ms Shufflebotham had fabricated her complaints against him and had enlisted the assistance of 
others in this cause.  The appellant also gave evidence about the effect of the protracted investigation process has had on him 
and that since his dismissal in November 2006 he has been suffering a depressive order and has been under the care of a 
medical practitioner. 

38. Much of the appellant’s evidence in his second witness statement, particularly in response to the complainant’s evidence, 
sought to highlight inconsistencies in their written testimony in these proceedings, and prior statements made in the 
investigation process leading up to his dismissal.  The appellant reiterated his blanket denials of any inappropriate conduct 
towards Ms Shufflebotham, Ms Wallace or Ms Binkali.  The appellant also suggested in his testimony that another group 
worker, Ms Todd who gave evidence in these proceedings, was involved in the fabrication of allegations by Ms Wallace 
against him, as Ms Todd is Ms Wallace’s aunt and he said she did not like him. 
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Appellant’s Supporting Evidence 
39. As to the appellant’s allegation that Ms Shufflebotham conspired with others to bring the misconduct allegations against him, 

called in support of the appellant were fellow JCO’s Ms Moran, Mr Dawson and Ms Faliti.  Ms Moran testified that she was 
interviewed by the respondent’s investigator, Ms Bodycoat, in August 2006.  At that time Ms Moran was at Banksia Hill.  
When asked questions about alleged fabrication of allegations, Ms Moran said that both Ms Binkali and another detainee Ms 
Hart, had told her not to worry about Ms Shufflebotham’s allegations as “it is all lies…” 

40. In cross-examination Ms Moran testified that she did not specifically discuss with either Ms Binkali or Ms Hart the fact that 
sexual misconduct allegations had been made against the appellant.  Her evidence was that when she spoke to both of them she 
asked where Ms Shufflebotham was and “they said she was in Harding because she had made up a story and, when I asked 
what story, they told me, “Don’t worry about it, its all lies.” (16T).  Her evidence was there was no discussion about sexual 
harassment or any such claims and she had no knowledge as to what they were referring to when they said “its all lies”.  There 
was no suggestion in Ms Moran’s evidence that either Ms Binkali or Ms Hart had suggested that they had been requested by 
Ms Shufflebotham or anyone else to participate in fabrications against the appellant. 

41. Mr Dawson was interviewed by Ms Bodycoat in July 2006.  He testified that in a conversation with Ms Binkali in March 2005 
some mention was made of Ms Shufflebotham and Ms Binkali said words to the effect “oh she’s a dog.”  When Mr Dawson 
inquired as to what she meant Mr Dawson testified that Ms Binkali said words to the effect “oh that Billy business…oh she’s 
involved us in setting Billy up.”  Mr Dawson also referred to a comment by Ms Binkali that the appellant and Ms 
Shufflebotham had an argument about Ms Shufflebotham attending an education class and that Ms Shufflebotham had been 
made a fool of.  There was a suggestion by Ms Binkali that Ms Shufflebotham was going to “get him” for that. 

42. Ms Faliti was interviewed by Ms Bodycoat in August 2006.  She was also asked as to whether she was aware of any 
suggestion Ms Shufflebotham had fabricated allegations against the appellant.  Ms Faliti testified that in early March 2005 
when she was working on an evening shift she was approached by Ms Binkali.  Ms Binkali spoke to her about the situation 
with the appellant and told her words to the effect that "Holly was crapping on, and Holly had to set him up.  She was pissed 
off with some group workers, and she though (sic) that Holly wanted to bring several down.”  Ms Faliti further testified that 
Ms Binkali informed her that Ms Shufflebotham had requested both Ms Binkali and Ms Hart to be part of a scheme to “set up” 
the appellant.  When cross-examined on this evidence, Ms Faliti testified that in relation to Ms Shufflebotham’s alleged 
request for Ms Binkali to speak to the Superintendent, reference was made by Ms Binkali to the appellant having “done stuff 
and everything, but she didn’t say exactly what it was.  Well, I didn’t have any specifics, no.” (11T). 

Respondent’s Supporting Evidence 
43. Ms Leach has been employed as a JCO at Banksia Hill since 1996.  She initially commenced at the Longmore Detention 

Centre and in approximately 1997 transferred to Banksia Hill.  
44. Ms Leach knows the appellant and has worked with him previously on shift at Banksia Hill on many occasions.  Ms Leach 

gave evidence about her duties at Banksia Hill and that she would often work in the canteen and laundry facilities.  Whilst not 
able to be specific in relation to dates, Ms Leach testified that in about 1998 or 1999, she recalled working in the canteen with 
a detainee, Ms Wallace.  She testified that detainees were assigned to her in the canteen area to work behind the counter and to 
generally assist.  On this occasion Ms Leach said that Ms Wallace was helping her clean up the canteen area after the canteen 
had closed.  The appellant came into the canteen and asked her if he could speak with Ms Wallace.  Both the appellant and Ms 
Wallace then went to a corner of the canteen and the appellant spoke with her.  When they came back Ms Leach sent 
Ms Wallace on her way.   

45. According to Ms Leach, later that same day, the appellant returned and spoke to her.  He informed her that he had been 
instructed by the Superintendent not to have any contact with female detainees and asked Ms Leach not to mention to anyone 
that he had been speaking with Ms Wallace in the canteen.  In her testimony, Ms Leach described the conversation in words to 
the effect as follows “Look Inga, I’ve been told – I’ve been banned from seeing the girls, so don’t tell the Superintendent or 
anyone that I’ve been here talking to them…” (191T).  When it was put to Ms Leach in cross-examination why she did not 
report this to the Superintendent, Ms Leach said that she was new on the job and did not wish to “dob in” a workmate.  She 
was aware however, from the context of the conversation, that the matter may have been serious. Ms Leach also testified that 
she knew the appellant’s wife who then worked at a supermarket in a local shopping centre.  She said that as a casual 
acquaintance she would speak with her whenever they met.  In particular, she recalls the appellant either on the same day or 
shortly after the canteen incident, speaking with her and requesting Ms Leach to not tell the appellant’s wife that he had been 
banned from having any contact with female detainees.   

46. On a later occasion, Ms Leach testified that she was passing through the “sally port” next to the gatehouse at Banksia Hill 
when she saw the appellant.  Ms Leach recollects that the appellant asked her whether she was going to be working with the 
girls on that day.  Whilst Ms Leach, given the lapse of time, could not remember the exact words used in the conversation, her 
evidence was that she had the distinct impression that the appellant was very interested in knowing whether Ms Leach was 
going to be working with the girls on that day and where they would be.  In cross-examination, it was subsequently revealed 
that whilst the appellant did not specifically refer to any female detainees by name, Ms Leach was supervising Ms Wallace at 
the time and also another detainee, a Ms Minchin.   

47. It was Ms Leach’s evidence that these events caused her considerable stress.  She testified that after this conversation at the 
gatehouse she telephoned the appellant and told him that she did not want to get involved in what may have been going on and 
requested that he leave both her and the female detainees alone. 

48. Another JCO at Banksia Hill, Ms Hale was also called by the respondent to give evidence.  She has been engaged as a JCO 
since 1998 and knows the appellant and worked with him.  Ms Hale gave evidence that on a number of occasions she observed 
the appellant acting inappropriately with Ms Wallace.  It was Ms Hale’s evidence that reasonably early on in her employment, 
she thought in early 1999 or thereabouts, she was working in the Murchison Unit over the course of three consecutive night 
shifts.  She testified that on the first nightshift, she was in the office area entering records following cell checks she had 
undertaken.  She said that this was approximately 8.15pm in the evening but in any event, was certainly after the lock down for 
the night.  Ms Hale said that on this occasion, she saw someone walk past the office window, following she opened the office 
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door to check who it was.  She said she then walked down to the cells and noticed one cell door was open and saw that it was 
Ms Wallace’s cell.  When she looked inside the cell she said she saw both the appellant and Ms Wallace sitting on the bed in 
the cell facing each other and they were talking.  She also noticed that the appellant was not in his uniform but was wearing a 
pair of white shorts, as she recollected it.   

49. Ms Hale testified that the appellant had opened the cell himself and that this was contrary to the lock down procedure which 
requires at least two JCO’s to be present at a cell unlock, unless an emergency situation arises.  Ms Hale said she stayed at the 
cell door because JCO’s as she understood it, were not allowed in cells by themselves after lock down.  On leaving the cell, 
Ms Hale said the appellant told her that he was giving Ms Wallace something; a book, magazine or a photo album but she 
could not be sure, given the passage of time, what it was.   

50. The next nightshift, Ms Hale testified that she was again on her own in the office.  She said that she saw the appellant walk 
past the window to the office and as he did so, he had a bag of lollies in his hand which he waved at her and said he was going 
to give them to Ms Wallace.  Ms Hale then followed the appellant to Ms Wallace’s cell and saw that he had unlocked the cell 
door and was giving her the lollies.  Again this occurred after the lock down for the night.  Ms Hale recollected that she had a 
conversation with the appellant but could not be specific as to what was discussed.  She did recall however that the appellant 
told her the reason he entered Ms Wallace’s cell was to give her the bag of lollies. 

51. Ms Hale was quite extensively cross-examined in relation to her testimony.  She said that she did not report these incidents to 
the Superintendent at the time, because she was a very new officer and the prevailing culture amongst officers, in particular 
male officers, led her not to report these matters.  Ms Hale was taken in some detail, to various roster records from the 
respondent, which suggested that the period in early 1999 when she thought these incidents occurred, was a period over which 
the appellant and herself were not working together on nightshift in the Murchison Unit, at least during the periods of 
detention for Ms Wallace.  Whilst during her cross-examination Ms Hale conceded that these records may be correct, she was 
emphatic in her evidence that the written records of the respondent, do not always accurately reflect the location of an officer 
on any given shift.  This was because, as Ms Hale explained it, there are numerous times when officers either at or after 
commencing duty on a particular shift, are transferred to another area of the detention centre, for a variety of reasons, 
including to assist in particular situations with detainees, or to cover for late absentees.   

52. Despite the extensive cross-examination of Ms Hale on these issues, she remained adamant in her evidence that she did work 
three consecutive nightshifts and the appellant was present on at least the two occasions about which she had given evidence.  
Ms Hale also testified that it was also possible that the appellant may have completed his shift, but still had access to the 
Murchison Unit area.  Ms Hale said that she had not come forward in relation to these matters until she was recently 
approached.  However, she testified they had been a major burden upon her for all of these years. 

53. Mr Povey was the final JCO called by the respondent to give evidence.  Mr Povey has been at Banksia Hill since December 
1998.  Mr Povey gave evidence that he had twice reported the appellant for what he described at least initially, as inappropriate 
behaviour.  The first occasion occurred, Mr Povey thought, in about early 1999, shortly after commencing employment as an 
officer.  Mr Povey said that at the time he was located in the Murchison Unit and the appellant was the Acting Unit Manager.  
The particular incident occurred on an afternoon, when the detainees had been locked down in order for officers to take a 
break.  He testified that he saw the appellant walk into the wing and told him he was going to unlock Ms Wallace’s cell.  
Given Mr Povey’s then understanding that it was standard procedure that there always are at least two officers present, he went 
down to Ms Wallace’s cell at the time.  He said that he saw the appellant and Ms Wallace sitting on the cell bed talking.  Mr 
Povey remained at the cell door observing.  He said the appellant then told him he could leave the area and go on his break.  
Mr Povey testified that he was concerned about this action because as far as he was aware, no officer should be inside a 
detainee’s cell alone as it leaves them open to being compromised. 

54. A second incident about which Mr Povey gave evidence occurred approximately three years ago.  Mr Povey testified that he 
was requested to speak to a detainee about a particular issue.  That detainee said that another detainee, a Mr Keen, should be 
spoken to.  Mr Povey then proceeded to Mr Keen’s cell door and noticed that the privacy curtain in the door had been drawn 
and that the grill at the bottom of the door had been covered up with cardboard.  Mr Povey testified that he knocked on Mr 
Keen’s cell door and Mr Keen told him to wait.  After waiting for a short period of time Mr Povey said he unlocked the cell 
door and noticed at the time, that the main lock was unlocked, but the inside lock, controlled by the detainee, was in the locked 
position.  Mr Povey said he then went into the cell and saw that the appellant was in the cell sitting on the bed with Mr Keen.  
Whilst Mr Povey testified that he did not notice anything untoward occurring in the cell, he thought it was unusual that when 
he knocked on the door that the appellant had not responded or indicated in any way, that he was inside the cell. 

55. As with Ms Hale, Mr Povey was taken at some length in cross-examination to the various roster and sign on records in relation 
to the matters raised in Mr Povey’s testimony.  Whilst some of the roster records were inconsistent with aspects of Mr Povey’s 
evidence, and he conceded that his estimate of the timing of these incidents may not have been entirely accurate, he was none 
the less adamant that the two incidents to which he had made reference in his evidence did occur.  Significantly, as with Ms 
Hale in her evidence, Mr Povey said that the roster and sign on records do not necessarily reflect the actual location of an 
officer, due to staff movements that may occur during the course of a shift, which may not be necessarily recorded by the 
responsible Shift Manager.  He said this was a common occurrence. 

56. In summary, Mr Povey’s evidence was to the effect that he did not observe any inappropriate conduct engaged in by the 
appellant, apart from being in a detainee’s cell by himself, which he thought was contrary to established procedure. 

57. There was also some evidence adduced from by Ms Tang, the Deputy Commissioner for Offender Management and 
Professional Development and Mr Lee, an Executive Manager.  Given the conclusions we have reached below, and the various 
statements of agreed facts, we need not refer to their testimony any further.  

58. Ms Bodycoat, the principal investigating officer gave evidence as to the inquiries she conducted into the allegations against the 
appellant.  Much of this is dealt with in the statements of agreed facts referred to above.  In short however, the appellant was 
critical of Ms Bodycoat’s investigation, and suggested in cross-examination that her inquiries had, as a predetermined 
objective, establishing the “guilt” of the appellant. 
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Evidence in Reply 
59. In connection with Mr Povey’s testimony, the appellant called Mr Corunna, a Unit Manager employed at Banksia Hill.  Mr 

Corunna has approximately 14 years experience as a JCO.  Mr Corunna said that in relation to the complaint made by 
Mr Povey, concerning the appellant being in Mr Keen’s cell, he spoke to the appellant about this matter.  The appellant 
explained to him that initially the cell door was open however it had closed itself behind him, once he had entered the cell.  
The purpose for being in the cell with Mr Keen was so that Mr Keen could show him a letter and photos from a relative. 

60. In relation to the testimony of Ms Hale, Mr Povey and Ms Leach, the appellant filed a further witness statement in reply 
contesting their evidence.  He either denied the incidents outright or that they had occurred in the circumstances as outlined in 
their testimony.  As to Ms Hale’s evidence, the appellant denied that he had engaged in the incidents alleged by her in relation 
to Ms Wallace.  In relation to Ms Leach’s evidence, the appellant could not recollect the incident in the canteen with 
Ms Wallace but said he may have spoken to her about legitimate matters.  He denied ever telling Ms Leach that he had been 
banned from contact with female detainees or that he had asked her not to inform his wife of that fact.  As to the incident 
described by Mr Povey concerning the appellant’s entry into Mr Keen’s cell, the appellant testified in reply that he was in Mr 
Keen’s cell at his invitation to view a letter and photos from his brother and the door had closed after him, because it was 
defective. 

61. The final witness called on behalf of the appellant was Mr Hampson.  Mr Hampson has been a Unit Manager and Shift 
Manager at Banksia Hill for the last three years.  He has been a JCO since 1998.  Mr Hampson outlined in his testimony the 
responsibilities of a Shift Manager.  In particular, in this position he is to be informed if any detainee’s cell is unlocked during 
a lock down.  If an unlock occurs, at least two JCOs must be present and the Shift Manager is to be informed by radio, which 
all JCOs carry on shift.  The requirement for two JCOs to be present is for the purposes of safety in the event a detainee 
becomes violent.  In the case of an unlock during a lock down period, both JCOs are required to sign an unlock form, which is 
then countersigned by the Shift Manager.  Prior to March 2005, Mr Hampson testified that these requirements did not apply 
between the hours of 8.00am and 8.00pm in the evening, but did so between 8.00pm and 8.00am the following day. 

62. There were some changes at Banksia Hill in relation to lock down procedures.  Mr Hampson testified that until about 18 
months ago there was an “open door policy” between the hours of 8.00am and 8.00pm, whereby detainees of the same sex 
could enter each others cells during those hours as could JCOs.  There was no official unlock or lock down system in the 
afternoon.  From mid 2005, a new system was implemented such that detainees cannot now enter other cells during the hours 
of 8.00am to 8.00pm.  JCOs however, can still enter detainee cells on their own during these hours.  Additionally, there is now 
an official lock down each afternoon between 3.15pm and 3.45pm, whereby detainees are locked in their cells in order that 
JCOs can take a break.  Mr Hampson also testified that it is a common practice for detainees to be given rewards by JCOs 
where they have taken part in sport or where they have been assisting JCOs.  He also testified that it was not unusual for JCOs 
to sit on a detainee’s cell bed, as there are no chairs in cells.  Mr Hampson said from his experience having known the 
appellant, he always found him to be attentive to detainees needs and as far as he observed, detainees were treated 
appropriately. 

63. In relation to the night time lock down, Mr Hampson affirmed that no officer should be in a detainee’s cell after lock down in 
the evening unless there is an emergency or medications need arising.  Mr Hampson also in cross-examination confirmed that 
once an officer had finished a shift but had not actually left the detention centre, they would still have their keys on them until 
such time as they depart through the gatehouse. 

Contentions of the Parties 
64. The appellant’s primary submission was that the allegations against the appellant brought by the respondent leading to his 

dismissal, resulted in effect, from a conspiracy between former detainee Ms Shufflebotham and other former detainees, 
including a JCO Ms Todd.  The appellant’s central contention was that Ms Shufflebotham orchestrated the initial allegations 
against the appellant, and then sought the assistance of Ms Binkali to prosecute their intended purpose to damage the appellant.  
It seems that the motive for such an attack on the appellant, was alleged to be the classroom incident which occurred whilst Ms 
Shufflebotham was in detention, whereby it was alleged that the appellant “told off” Ms Shufflebotham in front of other 
detainees.  Furthermore, the appellant attacked the credibility of witnesses called by the respondent.  It was suggested that 
Ms Binkali’s evidence was fabricated as a consequence of the testimony of Ms Faliti, Ms Moran and Mr Dawson, that Ms 
Binkali had suggested that Ms Shufflebotham was attempting to “set up” the appellant.  Furthermore, it was suggested that Ms 
Wallace’s complaints were most likely to be a fabrication as a consequence of some inconsistencies between the documentary 
evidence concerning the periods of her incarceration and the shift patterns worked by the appellant.  Likewise, the appellant 
also submitted that the evidence of Ms Hale, Ms Leach and Mr Povey must be seen in the same light.  As to the assessment by 
the Appeal Board of the evidence, it was submitted by the appellant that the higher standard of proof in Briginshaw v 
Briginshaw (1938) 60 CLR 336 should be applied. 

65. There were also submissions made by the appellant similar to those made to the Arbitrator in the earlier proceedings that the 
investigation process was flawed and in particular, submissions were critical of Ms Bodycoat, the respondent’s investigator 
who conducted the inquiries arising from the former detainees’ allegations.  It was put in submissions that Ms Bodycoat’s 
inquiry was prejudiced in favour of a positive outcome establishing the allegations against the appellant and that she had 
inadequately explored the prospect of a fabrication by Ms Shufflebotham.  It was also submitted that the evidence of Messrs 
Corunna and Hampson was supportive of the appellant’s contentions, in particular the documentary evidence regarding access 
to Banksia Hill after lock down at 20.00 hours and the procedure for obtaining and returning keys to the Gatehouse Manager. 

66. The primary submission of the respondent, in summary, was that the complaints from Ms Shufflebotham and Ms Wallace, 
which were relating to periods some six years apart, were of such similarity that they established a pattern of conduct engaged 
in by the appellant.  It was also emphasised by the respondent that Ms Shufflebotham and Ms Wallace did not know each other 
prior to the commencement of these proceedings.  When taken in its totality, including the evidence of Ms Leach, Ms Hale and 
Mr Povey, which all supported the pattern of conduct of the appellant fraternising with female detainees and entering their 
cells after lock down, the complainants’ allegations were strong.  It was submitted that the complete denials of any 
inappropriate conduct by the appellant were not credible in the light of this evidence.  It was also submitted by the respondent 
that the evidence adduced through the former detainees, that the appellant was supplying cigarettes to in particular 
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Ms Wallace, was consistent with the appellant’s alleged pattern of conduct in seeking to obtain favours of a sexual nature from 
female detainees.  Whilst a report into the provision of cigarettes to detainees by the appellant in May 2000 was inclusive, it 
was submitted that the testimony in these proceedings was supportive of the central allegation. 

67. As to the attacks by the appellant on the evidence of in particular Ms Hale, the respondent submitted that her evidence clearly 
established that the work rosters are to be considered as a guide only given that officers are regularly moved from one location 
to another at the commencement of or during a shift, which would explain in large part, Ms Hale’s evidence as to witnessing 
the appellant entering Ms Wallace’s cell on at least two occasions.  In short, the respondent submitted that despite the various 
attacks on the credibility of the respondent’s witnesses, the core of their complaints, accepting some lapses in memory given 
the events occurred some years ago, are consistent on the evidence. 

68. In relation to the criticisms of the respondent’s investigation into the appellant’s conduct, the respondent submitted that it 
accepted that in the earlier proceedings before the Arbitrator, that the initial investigation had been lengthy.  The respondent 
was obliged however, given the seriousness of the allegations, to pursue the matters.  It was submitted that it was not until 
April 2006, when the investigation was initially halted, that Ms Wallace was located and the investigation was recommenced.  
The respondent submitted that it would have been negligent had it not done so.  It was submitted that the information obtained 
from Ms Wallace, who was independent to Ms Shufflebotham, was significant and that it warranted the conclusions the 
respondent reached, in its decision to terminate the appellant’s employment.   

69. Additionally, it was said that despite the submissions of the appellant to the contrary, there has only been one investigation of 
the appellant’s conduct from the outset.  The cessation of it in April 2006 and its recommencement shortly there after, was a 
part of a single process of inquiry.  It was further submitted that this inquiry process was not affected by the administrative 
arrangements whereby the administrative agency being the Department of Justice, transferred its functions to the Department 
of Corrective Services.  It was submitted that a change in a department is an administrative device by government and this had 
no impact on the employing authority for the purposes of the Public Sector Management Act 1994, as at all material times, the 
JCOs remained employees of the Crown in the right of the State of Western Australia. 

Consideration 
70. Whilst there has been a significant body of evidence adduced by the parties to these proceedings, at its core, the matter is to be 

resolved in terms of the stark conflict in the evidence between the appellant and the principal complainants Ms Shufflebotham 
and Ms Wallace, and other witnesses called by the respondent.  The appellant has at various points in his testimony and written 
replies during the investigatory process conducted by the respondent, simply denied all allegations against him and contended 
that they were fabricated.  As to the specific allegations advanced by Ms Shufflebotham and Ms Wallace, concerning 
inappropriate sexual oriented remarks, physical touching and requests for sexual favours, in the absence of any witnesses to 
these particular events, the resolution of these matters falls to be determined solely on the credibility of the appellant and the 
complainants.   

71. We have carefully considered all of the oral and documentary evidence adduced in this matter.  We have also carefully 
observed the witnesses in giving their testimony and considered carefully, in the case of the respondent, all of the evidence 
including those witnesses who testified as to various patterns of behaviour alleged to have been engaged in by the appellant.  
We have also had regard in particular, to the fact that the principal complainants, Ms Shufflebotham and Ms Wallace, were not 
known to each other and yet gave evidence in relation to a pattern of conduct engaged in by the appellant, which was very 
similar, and some years apart.  In this respect, the respondent relied upon a judgment of the Court of Appeal of New South 
Wales in Zaidi v Health Care Complaints Commission and Another (1998) 44 NSWLR 82.  In Zaidi at issue was the nature of 
an inquiry conducted by the Medical Tribunal in New South Wales, and in particular, the extent to which criminal law 
principles concerning the admission of similar fact evidence, were applicable in disciplinary proceedings before that tribunal.  
In holding that they were not applicable, the Court of Appeal, in applying a decision of the Queensland Court of Appeal in 
Purnell v Medical Board of Queensland (Court of Appeal, Queensland, 15 August 1997, unreported) concluded that in the 
case at hand where three women made similar complaints as to sexual misconduct by a medical practitioner, the Medical 
Tribunal was entitled to have regard to the evidence of each complainant when considering the evidence of the others, in terms 
of its overall weight. 

72. Whilst the rules of evidence do not strictly apply in proceedings before the Appeal Board, in our opinion, this principle can be 
soundly adopted for present purposes.  Therefore, we consider it appropriate to have regard to the evidence of each 
complainant individually, in assessing the evidence of the other.   

73. In terms of the direct conflict between the evidence of the appellant and of the respondent’s witnesses, having considered these 
matters carefully, we prefer the evidence of the respondent’s witnesses to that of the appellant.  We did not find the appellant’s 
bare denials of all allegations against him convincing.  In particular, despite the appellant’s endeavour to discredit the evidence 
of Ms Wallace, her allegations of inappropriate conduct by the appellant, completely independent of the allegations of Ms 
Shufflebotham, were in our opinion, compelling.  The incidents about which Ms Wallace complained were some years apart 
from the allegations raised by Ms Shufflebotham and were consistent with the broad thrust of the allegations against the 
appellant.  Namely, entering female detainee’s cells in particular at night after lock down; making inappropriate remarks; 
touching detainees in ways that made them feel uncomfortable, and attempts to obtain sexual favours.  There was no 
suggestion put to Ms Wallace in her testimony, that she had in any way conspired with Ms Shufflebotham and indeed, that 
could not be the case, on the evidence.  Her testimony, when taken in isolation, is supportive of the central allegations made by 
Ms Shufflebotham both in her original written complaint in March 2005 and in her subsequent interviews with the 
respondent’s investigator, and in her testimony in these proceedings.   

74. Additionally, is the important evidence of Ms Hale and Ms Leach, the latter of whom we found to be a particularly impressive 
witness.  We unreservedly accept Ms Leach’s evidence that the appellant did seek to engage Ms Wallace at times when he was 
prohibited from having contact with female detainees.  We also accept in particular, her evidence that the appellant sought 
information from Ms Leach as to when and where she may be working with female detainees, in particular Ms Wallace.  
Clearly, Ms Leach had nothing to gain from giving evidence in these proceedings.  Likewise, we accept the evidence of Ms 
Hale, another JCO who came forward after some years of harbouring concerns about the appellant’s conduct.  We find no 
reason not to accept her testimony, despite the extensive attempts by the appellant in cross-examination, to undermine the 
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primary thrust of her evidence, that she witnessed the appellant at least on two occasions, approach Ms Wallace and enter her 
cell after lock down whilst Ms Wallace was a detainee at Banksia Hill.   

75. Despite the criticisms by the appellant of the respondent’s witnesses, that some could not recollect dates it would be surprising, 
given such a lengthy lapse of time, if recollections as to the timing of various events were precise.  Ms Hale in particular, was 
not shaken on the central aspect of her evidence that she witnessed the appellant engage in the behaviours she referred to.  It is 
also significant to note that it was also confirmed by Mr Hampson in his testimony that despite the written records of the 
respondent indicating an officer may be in a particular location on a rostered shift officers can and are moved around from one 
location to another.  This was also the evidence of Mr Povey. 

76. In relation to Ms Wallace in particular, we are also satisfied on the evidence and we find, that it was more likely than not, that 
the appellant was providing Ms Wallace with cigarettes and a lighter as she said in her testimony.  The appellant was not 
“exonerated” in May 2000, when the provision of contraband in the form of cigarettes to detainees, was investigated.  An 
examination of this report reveals that there was insufficient corroborating evidence to establish the veracity of the complaint. 

77. Additionally, and importantly, there was no suggestion on the evidence, that Ms Wallace had any ulterior motive in coming 
forward and making the allegations that she has against the appellant, and giving evidence in these proceedings.  In short, Ms 
Wallace had nothing to gain and arguably something to lose, in making such allegations as a former detainee, against a JCO.  
Furthermore, in relation to Ms Wallace’s allegations, and her testimony generally, we do not, to any extent, accept the 
suggestion by the appellant that Ms Todd was, in some way, orchestrating Ms Wallace’s complaints.  Such an allegation is 
simply not established on the evidence.  To the contrary, the evidence was and we find, that Ms Wallace had little contact with 
her direct family and Ms Todd confirmed in her testimony, that she only saw Ms Wallace sporadically over a period of some 
years.  There were also significant difficulties experienced by Ms Bodycoat, on the evidence, in making contact with Ms 
Wallace, to pursue her allegations further. 

78. Taken in its totality, in our view, Ms Wallace’s evidence is critically important in assessing the weight of the evidence overall.  
It corroborates the allegations made by Ms Shufflebotham, as to the propensity of the appellant to be over familiar with female 
detainees and more seriously, in making inappropriate suggestions and requests of a sexual nature.  To a large extent also, 
whilst her credit was attacked by the appellant, Ms Binkali, although there were some difficulties in her testimony, gave 
evidence broadly supportive of the pattern of conduct engaged in by the appellant.  This included, and we find, entering her 
cell late at night after lock down, and making inappropriate comments of a sexual nature around her and touching Ms Binkali 
inappropriately, which made her feel uncomfortable. Whilst the evidence of Ms Binkali did not suggest explicit requests for 
sexual favours, nonetheless, the evidence itself, taken in its totality, is generally corroborative of the pattern of conduct 
established on the evidence of Ms Wallace, and Ms Shufflebotham, and other witnesses called by the respondent.   

79. Whilst the appellant through Ms Faliti, Ms Moran and Mr Dawson, sought to convey doubt as to Ms Binkali’s evidence and 
confirmation that Ms Shufflebotham had requested Ms Binkali to “set up” the appellant, in cross-examination, Ms Binkali 
denied that she told any of these three officers that there was such a “set up”.  Whilst she may have described Ms 
Shufflebotham as “a dog” in at least one conversation, it was not in the context of suggesting she was deliberately making 
false allegations against the appellant. 

80. As we have noted above, whilst to some extent Ms Binkali’s evidence was vague and ambiguous, and some concern could be 
raised as to its overall veracity, when taken with the totality of the evidence, in particular that of Ms Wallace who had no 
association with either Ms Shufflebotham or Ms Binkali, any such reservations are considerably out weighed by the bulk of 
the evidence supportive of the central allegations against the appellant. 

81. Given this assessment of the testimony, and even applying the higher civil standard of proof in Briginshaw, we are satisfied 
and we find that the appellant did engage in inappropriate conduct towards former female detainees at Banksia Hill.  This 
conduct included inappropriate remarks of a sexual nature; inappropriate touching of detainees and at least in one case, that of 
Ms Wallace, requests for sexual favours.  Given our conclusions on the evidence that it was more likely than not that the 
appellant was providing cigarettes to at least Ms Wallace, it is open to infer, and we do infer, from that testimony, that such 
contraband was provided by the appellant for the purpose of ingratiating himself to Ms Wallace, in order that she would be 
more inclined to tolerate and be receptive to his approaches.  Furthermore, we are satisfied and we find in relation to the 
appellant’s conduct, that it constituted a serious breach of trust placed in a JCO, being responsible for the detention and care of 
juvenile detainees.   

82. It may be said that to an extent, the role of a JCO may be somewhat different to that of a prison officer in an adult prison 
environment.  Given that detainees in a juvenile detention centre are children, it can be accepted that there may be a degree of 
pastoral care required to be exercised by JCOs, as a part of their responsibilities towards detainees.  However, this case has 
illustrated that there is a clear “line in the sand” between appropriate contact and clearly inappropriate conduct towards 
detainees.  In this case, we are satisfied on the evidence that the appellant committed serious breaches of operational 
procedures and rules of the respondent, governing the conduct of JCOs in detention centres and established procedures 
concerning the custody of juvenile detainees in this State.  In any event, and irrespective of a breach of such procedures, the 
conduct of the appellant, in any working environment, but particularly in a custodial environment, responsible for juveniles, 
constituted at common law, a fundamental breach of the appellant’s contract of employment with the respondent, warranting 
termination of employment for gross misconduct: Laws v London Chronicle (Indicator Newspapers) Ltd (1959) 1 WLR 698; 
Orr v University of Tasmania (1956) Tas SR 155. 

83. Finally, while we agree with some of the criticisms of the investigation process as outlined in the decision of the Arbitrator 
referred to above, in terms of delay, those criticisms do not out way the gravity of the conduct engaged in by the appellant.  
We do not accept that Ms Bodycoat set out to establish the “guilt” of the appellant.  The complaints made by the former 
detainees were serious matters that required a thorough investigation. On occasions, the investigation process was hampered 
by the inability of the investigators to make contact with relevant persons. The respondent was, given the care of juveniles in 
the custody of the State was in issue, duty bound to continue with its investigation, once Ms Wallace had been located and had 
given the respondent the information she did.  Whilst there may have been some confusion in Ms Bodycoat’s evidence as to 
the status of the investigation at various points of time, given other decision makers of the respondent in a different branch 
were also involved, overall the process was in our view, conducted with integrity. 
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84. Regardless as to whether it could be said that there was only one or two investigations, given our conclusions above that the 
Regulations had no application in this case, the appellant was not denied a fair opportunity to respond to the allegations, before 
the respondent made its decision to terminate his employment.  We are not persuaded that the change in departments in 2006 
had any impact on the course of the investigation.  In any event, given these proceedings are in the nature of a hearing de novo, 
the parties have had a full opportunity to put their cases in relation to all aspects of the appellant’s claim, including the 
procedure leading to the appellant’s dismissal: Gudgeon v Black (1994) 14 WAR 158. 

Conclusion 
85. For all of the foregoing reasons, the appeal is dismissed. 
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