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Decision Orders and directions 
 

Order 
Upon considering the three applications of the appellant dated 19 December 2007 and by consent it is ordered that:- 

1. Appeals FBA 18, 19 and 20 of 2007 be consolidated into a single 
proceeding to be known as consolidated appeal FBA 18, 19 and 20 of 
2007. 
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2. A single appeal book be lodged for consolidated appeal FBA 18, 19 
and 20 of 2007 by 31 January 2008. 

3. Practice Note 1 of 2007 may be complied with by the parties filing 
and serving one outline of submissions and list of authorities.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Reasons for Decision 
RITTER AP: 
The Appeal 
1 These are three appeals pursuant to s84 of the Industrial Relations Act 1979 (WA) (the Act) against decisions of the Industrial 

Magistrate’s Court.  In each decision the court dismissed the claim of the appellant. 
2 The appeal raises two issues.  The first is whether, as a matter of statutory construction, an “industrial agreement” as defined 

by the Act can extend to and bind former employees of an employer.  The second is, if it can, whether the Western Australia 
Police Industrial Agreement 2006 (the 2006 Agreement) applied to the appellants who were police officers employed on and 
after 1 July 2006 but resigned before the registration of the agreement on 18 December 2006.   

3 This is relevant because by clause 4(2)(a) of the 2006 Agreement employees were to receive payment of increased salary and 
allowances from 1 July 2006.  The respondent has not made these payments to the appellants because of the timing of their 
resignations. 

The Statutory Framework 
4 The Industrial Magistrate’s Court had jurisdiction over the originating claims pursuant to s83 of the Act which is as follows: 

“83. Enforcement of certain instruments  
(1) Subject to this Act, where a person contravenes or fails to 

comply with a provision of an instrument to which this section 
applies any of the following may apply in the prescribed 
manner to an industrial magistrate’s court for the enforcement 
of the provision —  
(a) the Registrar or a deputy registrar; 
(b) an industrial inspector; 
(c) in the case of an award or industrial agreement, any 

organisation or association named as a party to it; 
(d) in the case of an award, industrial agreement or 

order, an employer bound by it; 
(e) any person on his or her own behalf who is a party to 

the instrument or to whom it applies; 
(f) if an employee under an employer-employee 

agreement is a represented person, a representative 
acting on his or her behalf. 

(2) In this section —  
“instrument to which this section applies” means —  

(a) an award; 
(b) an industrial agreement; 
(c) an employer-employee agreement; and 
(d) an order made by the Commission, other than an 

order made under section 23A, 32, 44(6) or 66. 
(3) An application for the enforcement of an instrument to which 

this section applies shall not be made otherwise than under 
subsection (1). 

(4) On the hearing of an application under subsection (1) the 
industrial magistrate’s court may, by order —  
(a) if the contravention or failure to comply is proved —  

(i) issue a caution; or 
(ii) impose such penalty as the industrial 

magistrate’s court thinks just but not 
exceeding $2 000 in the case of an employer, 
organisation or association and $500 in any 
other case; 

or 
(b) dismiss the application. 
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(5) If a contravention or failure to comply with a provision of an 
instrument to which this section applies is proved against a 
person as mentioned in subsection (4) the industrial 
magistrate’s court may, in addition to imposing a penalty 
under that subsection, make an order against the person for 
the purpose of preventing any further contravention or failure 
to comply with the provision. 

(6) An order under subsection (5) —  
(a) may be made subject to any terms and conditions the 

court thinks appropriate; and 
(b) may be revoked at any time. 

(7) An interim order may be made under subsection (5) pending 
final determination of an application under subsection (1). 

(8) A person shall comply with an order made against him or her 
under subsection (5).” 

5 Section 83A(1) of the Act generally requires the court to order an employer to pay to an employee any amount which the 
employee has been underpaid.   

6 Industrial agreements are provided for in Division 2B of Part II of the Act.  An industrial agreement is defined in s7 of the Act 
to mean “an agreement registered by the Commission under this Act as an industrial agreement”.   

7 Sections 41 and 41A of the Act provide: 
“41. Industrial agreements  

(1) An agreement with respect to any industrial matter or for the 
prevention or resolution under this Act of disputes, 
disagreements, or questions relating thereto may be made 
between an organisation or association of employees and any 
employer or organisation or association of employers. 

(1a) An agreement may apply to a single enterprise or more than a 
single enterprise. 

(1b) For the purposes of subsection (1a) an agreement applies to 
more than a single enterprise if it applies to —  
(a) more than one business, project or undertaking; or 
(b) the activities carried on by more than one public 

authority. 
(2) Subject to subsection (3) and sections 41A and 49N, where the 

parties to an agreement referred to in subsection (1) apply to 
the Commission for registration of the agreement as an 
industrial agreement the Commission shall register the 
agreement as an industrial agreement. 

(3) Before registering an industrial agreement the Commission 
may require the parties thereto to effect such variation as the 
Commission considers necessary or desirable for the purpose 
of giving clear expression to the true intention of the parties. 

(4) An industrial agreement extends to and binds —  
(a) all employees who are employed —  

(i) in any calling mentioned in the industrial 
agreement in the industry or industries to 
which the industrial agreement applies; and 

(ii) by an employer who is —  
(I) a party to the industrial agreement; or 
(II) a member of an organisation of 

employers that is a party to the 
industrial agreement or that is a 
member of an association of employers 
that is a party to the industrial 
agreement; 
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and 
(b) all employers referred to in paragraph (a)(ii), 

and no other employee or employer, and its scope shall be expressly 
so limited in the industrial agreement. 

(5) An industrial agreement shall operate —  
(a) in the area specified therein; and 
(b) for the term specified therein. 

(6) Notwithstanding the expiry of the term of an industrial agreement, it 
shall, subject to this Act, continue in force in respect of all parties 
thereto, except those who retire therefrom, until a new agreement or 
an award in substitution for the first-mentioned agreement has been 
made. 

(7) At any time after, or not more than 30 days before, the expiry of an 
industrial agreement any party thereto may file in the office of the 
Registrar a notice in the prescribed form signifying his intention to 
retire therefrom at the expiration of 30 days from the date of such 
filing, and such party shall on the expiration of that period cease to be 
a party to the agreement. 

(8) When a new industrial agreement is made and registered, or an award 
or enterprise order is made, in substitution for an industrial 
agreement (“the first agreement”), the first agreement is taken to be 
cancelled, except to the extent that the new industrial agreement, 
award or order saves the provisions of the first agreement. 

(9) To the extent that an industrial agreement is contrary to or 
inconsistent with an award, the industrial agreement prevails unless 
the agreement expressly provides otherwise. 

41A. Registration of industrial agreement 
(1) The Commission shall not under section 41 register an agreement as 

an industrial agreement unless the agreement —  
(a) specifies a nominal expiry date that is no later than 3 years 

after the date on which the agreement will come into 
operation;  

(b) includes any provision specified in relation to that agreement 
by an order referred to in section 42G; and 

(c) includes an estimate of the number of employees who will be 
bound by the agreement upon registration. 

(2) The Commission shall not under section 41 register an agreement as 
an industrial agreement to which an organisation or association of 
employees is a party, unless the employees who will be bound by the 
agreement upon registration are members of, or eligible to be 
members of, that organisation or association.” 

8 Sections 42 and 42A-42H of the Act are about bargaining between parties for industrial agreements.  These sections are not 
relevant to the appeals.  

9 Section 43 of the Act provides: 

“43. Power to vary, renew or cancel industrial agreement  
(1) An industrial agreement may be varied, renewed, or cancelled 

by a subsequent agreement made by and between all the 
parties thereto and in so far as the agreement relates to an 
employer, organisation or association of employers, on the 
one hand, and to an organisation or association of employees, 
on the other hand, it may be varied, renewed or cancelled by a 
subsequent agreement between that employer, organisation or 
association of employers and that organisation or association 
of employees. 
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(2) The Commission may vary an industrial agreement for the 
purpose of including, omitting or varying a provision, 
however expressed, that authorises an employer to 
stand-down an employee. 

(3) An application to the Commission to vary an industrial 
agreement for a purpose mentioned in subsection (2) may be 
made by any organisation, association or employer which or 
who is a party to the agreement.” 

Factual Background 
10 Each of the appellants filed an originating claim in the Industrial Magistrate’s Court.  Attached to their claims as schedule A 

was a “Statement of Claim”.  Mr Pooley’s claim said he was a retired Senior Sergeant (Country Officer In-Charge) of the 
Western Australia Police Force.  He was appointed by the respondent under Part 1, s7 of the Police Act 1892 (WA) to be a 
member of the police force of Western Australia, on or about 16 June 1969.  The respondent became his employer as at 
4 December 2000 pursuant to schedule 3 to the Act, inserted by the Industrial Relations Amendment Act 2000.   

11 Mr Pooley ceased employment by way of retirement on 31 July 2006.  Up to and including that time, Mr Pooley had been paid 
salary and allowances in accordance with the Western Australia Police Service Enterprise Agreement for Police Act Employees 
2003 (the 2003 Agreement).  As set out in clause 4 of the 2003 Agreement, it was operative from 1 July 2003 to 30 June 2006.  
In addition, pursuant to clause 4(4) of the 2003 Agreement, it continued in force after the expiry of its term until such time as 
either party withdrew from the agreement by notification in writing to the other party and to the Commission.  As stated, the 
2006 Agreement was registered by the Commission on 18 December 2006.  It replaced the 2003 Agreement. 

12 It was asserted that pursuant to clause 4(2)(a) of the 2006 Agreement, Mr Pooley was entitled to an adjustment, so that he was 
paid the salary and allowances prescribed by the 2006 Agreement for the period 1 July 2006 to 31 July 2006.  Mr Pooley’s 
claim was for the recovery of unpaid entitlements amounting to $10,668.54, as particularised, plus interest.   

13 There was a similar Statement of Claim attached to the originating claim of Mr Gordon.  He was a retired Senior Sergeant of 
the Western Australia Police Force.  He was appointed on or about 1 January 1973.  Mr Gordon ceased employment by way of 
retirement on 26 July 2006.  The total amount which Mr Gordon sought recovery of was $4,922.54, as particularised, plus 
interest.   

14 There was also a similar Statement of Claim attached to Mr Nevin’s originating claim.  Mr Nevin was a retired Sergeant (First 
Class) category C, of the Western Australia Police Force.  He was appointed on or about 25 March 1968.  Mr Nevin ceased 
employment by way of retirement on 24 August 2006.  Mr Nevin sought recovery of unpaid entitlements to the value of 
$4,946.92, as particularised, plus interest. 

The Hearing and the 2006 Agreement 
15 Each of the applications of the appellants was heard by the Industrial Magistrate on 31 October 2007.  There was little dispute 

about the facts.  Neither of the appellants gave evidence.  The respondent called one witness, Ms Renae Lavell, through which 
a number of documents were tendered.  Ms Lavell’s evidence was given over objection.  The purpose of Ms Lavell giving 
evidence was to explain the “background factual matrix” (T14, 15) and assist in understanding an ambiguity in the 2006 
Agreement.  The ambiguity was said to be in clause 1 of the 2006 Agreement.  This was as follows: 

“1. TITLE. NAMED PARTIES AND ESTIMATED NUMBERS OF 
EMPLOYEES BOUND UPON 

REGISTRATION OF AGREEMENT 
(1) This Agreement under section 41 of the Industrial Relations Act 1979 

shall be known as the Western Australia Police Industrial Agreement 
2006. 

(2) This Agreement replaces the Western Australia Police Service 
Enterprise Agreement for Police Act Employees No PSA 45 of 2003, 
the Western Australia Police Service Water Police Seagoing 
Allowance Agreement 2004 No PSAAG 17 of 2004 and the Water 
Police Motor Vehicle Allowance Agreement No PSAAG 13 of 2005. 

(3) The named parties to this Agreement are The Western Australian 
Police Union of Workers, 639 Murray Street, West Perth 6005, and 
the Commissioner of Police, 2 Adelaide Terrace, East Perth   WA   
6004. 

(4) As at 1 July 2006, the number of employees subject to this Agreement 
totalled 5311.” 

16 The asserted ambiguity was that the heading to this clause referred to an “Estimated” number of employees whereas clause 
1(4) in its terms set out the total number of employees subject to the 2006 Agreement.  Ms Lavell’s evidence was said to be 
relevant as one argument of the appellants was based upon them being included within this number as they were employees at 
1 July 2006.   
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17 Apart from clause 1, clauses 4, 5 and some definitions in clause 6 were important to deciding the applications.  These clauses 
are: 

“4. TERM 
(1) This Agreement shall operate from the date of its registration to 30 

June 2009. 
(2) (a) Despite subclause (1), above, the Employer will pay 

employees the increased salary and allowances (other than 
the covert allowance) provided for in this Agreement as from 
1 July 2006. 

(b) Payment of shift allowance under clause 16 for shifts worked 
on or after 1 July 2006 but before the registration of this 
Agreement will be based on the shift definitions set out in the 
Western Australia Police Service Enterprise Agreement for 
Police Act Employees 2003. (For example, an employee who 
works an afternoon shift (as that term is defined in the 
Western Australia Police Service Enterprise Agreement for 
Police Act Employees 2003) after 1 July 2006 but before 
registration of this Agreement will be entitled to payment for 
that shift at the afternoon rate specified in this Agreement. 
This is the case irrespective of whether, under this Agreement, 
the shift worked would have been classified as an afternoon 
shift or an evening shift.) 

(3) The parties shall commence negotiations for a new industrial 
Agreement six months prior to expiry of the Agreement.  

(4) This Agreement will continue in force after the expiry of its term until 
such time as either party withdraws from the Agreement by 
notification in writing to the other party and to the Western Australian 
Industrial Relations Commission. 

5. AREA AND SCOPE 
(1) This Agreement shall extend to and bind to all Members of the 

Western Australia Police Force and Aboriginal Police Liaison 
Officers appointed under the provisions of the Police Act 1892, except 
those whose salaries are recommended or determined pursuant to the 
Salaries Allowances Act 1975 and the employer. 

(2) This Agreement shall operate over the whole of the State of Western 
Australia and to localities outside of the State of Western Australia at 
which a Multi-Functional Policing Facility as specified in clause 28 of 
this Agreement is located or to where employees travel outside the 
State on work related business. 

6. DEFINITIONS 
… 
“Employee” means any person appointed under the provisions of the Police 
Act 1892 as a Member of the Western Australia Police Force or as an 
Aboriginal Police Liaison Officer. 
“Employer” means the Commissioner of Police. 
… 
“Member of the Police Force” means an employee appointed as such under 
the provisions of the Police Act 1892. 
… 
“WA Police” means the Western Australia Police Force (including 
Aboriginal Police Liaison Officers). 
… ” 

18 The following is a summary of Ms Lavell’s evidence.  Ms Lavell was the Acting Director of Strategic Services at the Fire and 
Emergency Services Authority, on secondment from WA Police.  The secondment commenced on 25 June 2007.  At WA 
Police, her position was as Acting Manager Employee Relations at the Workplace Relations Branch.  Ms Lavell was an 
industrial advisor and involved in the day to day negotiations with the WA Police Union of Workers (the Union) for the 2006 
Agreement, which she drafted.  Ms Lavell explained that the negotiations that led to the 2006 Agreement commenced early 
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that year.  The respondent received in April 2006 what she described as a log of claims, sent as a version of the 2003 
Agreement marked up with new claims in red.  A copy of the draft agreement was received as an exhibit.  In this document 
there was no number in the clause referring to the estimated number of employees covered by the agreement but the date 
inserted was 1 July 2006.  Ms Lavell said that was the “expected” date of registration of the new agreement. 

19 Ms Lavell explained that the April 2006 draft agreement was not acceptable to the respondent.  A response in the form of a 
marked up version of the April 2006 draft agreement was sent to the Union on 7 July 2006.  In that document there was also 
reference to the estimated number of employees to be covered by the agreement as at 1 July 2006.  Ms Lavell explained that 
this was included because of the requirement in the Act to set out the estimated number of employees who would be subject to 
the agreement.  Ms Lavell said she inserted the number of 5,311.  She received this number from a Mr Rob Boyd, the 
management information officer at WA Police.  Ms Lavell said the number included all sworn officers at WA Police including 
the Commissioner of Police, Deputy Commissioners and Assistant Commissioners whose salaries would not be covered by the 
agreement but determined under the Salaries and Allowances Act 1975 (WA).  The July 2006 draft agreement was also 
received as an exhibit. 

20 The July 2006 draft agreement was not acceptable to the Union.  Accordingly, on 20 September 2006 the Union applied to the 
Commission for an enterprise order because negotiations between the parties did not appear to be able to reach an agreement.  
That application was set for arbitration to commence on 6 December 2006.  Arbitration did not proceed however because the 
parties formed the view that an industrial agreement could be reached.  

21 Ms Lavell explained that prior to 6 December 2006 she had been preparing for the arbitration as she was to be a witness and 
she was also due to fly to France on Sunday 10 December 2006.  Ms Lavell was instructed to start drafting an industrial 
agreement on 6 December 2006 and told it needed to be ready for filing on 11 December 2006.  Due to the short timeframe 
Ms Lavell used the July 2006 draft as the basis for drafting the agreement, even though the final details of the 2006 Agreement 
were not yet agreed.   

22 Ms Lavell was asked about the number of 5,311 employees inserted in the final version of the 2006 Agreement.  Ms Lavell 
said that as she had only four days to draft the agreement, she did not change the number from 5,311 because she “knew that 
that number there only needed to be an estimate and I simply didn’t have time to get an up to date figure.  So I left that as it 
was and focused on other parts of the agreement” (T18).   

23 Ms Lavell said that as part of the preparation for the hearing of the appellant’s claims, she ascertained that in November 2006 
there were 5,263 police officers including the Commissioner, Deputy Commissioners and Assistant Commissioners.  A 
document which confirmed these figures was received as an exhibit. 

24 That concluded Ms Lavell’s evidence in chief and there was no cross-examination. 
25 The respondent’s counsel tendered the 2006 Agreement and also a copy of the Western Australian Government Gazette which 

set out the determination of the salaries and entitlements of 11 officers not covered by the 2006 Agreement.  
26 Counsel for both parties made closing oral submissions.  They were supplemented by written outlines of submissions.  It is not 

necessary to summarise the submissions as they were referred to in the reasons of the Industrial Magistrate and to some extent 
repeated on appeal. 

27 The Industrial Magistrate reserved her decision.  
The Reasons for Decision 
28 The Industrial Magistrate published her Reasons for Decision on 22 November 2007. 
29 The reasons commenced with a summary of the relevant background and the quotation of clause 4 of the 2006 Agreement. 
30 The Industrial Magistrate summarised the respondent’s position that employees under the 2006 Agreement were entitled, after 

registration on 18 December 2006, to retrospectivity from 1 July 2006 in accordance with clause 4(2).  Employees who 
remained in employment as at 18 December 2006 were paid these amounts.  The appellants were not so paid as the 2006 
Agreement was registered after their resignations.  The Industrial Magistrate said the primary issue for resolution was whether 
each of the appellants were “employees” as defined in the 2006 Agreement. 

31 The Industrial Magistrate summarised that counsel for the claimants relied upon the reference in clause 1(4) of the 2006 
Agreement to 5,311 employees, being a figure that included each of the claimants, and also the decision of the Western 
Australian Industrial Appeal Court in Corlett Bros Pty Ltd v Transport Workers Union (1975) 55 WAIG 644.   

32 The Industrial Magistrate discussed clause 1(4) of the 2006 Agreement and the evidence of Ms Lavell.  Her Honour then 
referred to the definition of “employee” in the 2006 Agreement.   

33 The Industrial Magistrate then said: “In determining whether that definition encompasses any person who was employed as at 
1 July 2006 but ceased such employment prior to 18 December 2006 one needs to examine the 2006 Industrial Agreement in 
its entirety”. 

34 The Industrial Magistrate said Ms Lavell’s evidence required the court to “discount the submission by counsel for the 
claimants that because the claimants were included in that headcount the 2006 Industrial Agreement therefore extended to 
them”.  Her Honour said that read with clause 4(2), clause 1(4) simply confirmed that as at 1 July 2006 there were 
approximately 5,311 employees who would be subject to the 2006 Agreement.   

35 The Industrial Magistrate then said: 
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“There is nothing in the 2006 Industrial Agreement to indicate that the 
definition of “employee” extends to those who were employed as at 1 July 
2006 but ceased their employment prior to 18 December 2006.  If it were 
intended that the 2006 Industrial Agreement should be operative from the date 
of its registration (as per clause 4(1)) but should extend to persons who had 
been previously members of WAPOL then one would expect clause 5(1) and 
the definition of “employee” to expressly so provide.  Commonsense dictates 
that clause 5(1) (referred to later in these reasons) and the definition section 
be read in terms of applying to members as at 18 December 2006.”  (emphasis 
in original) 

36 The Industrial Magistrate next discussed Corlett.  I will refer to this case later but for present purposes it can be summarised 
that the Industrial Appeal Court decided that an award which was amended on 4 October 1974 to increase rates of pay effective 
from 22 July 1974 applied to somebody whose employment spanned June 1974 to 30 August 1974.  

37 The Industrial Magistrate referred to the submission of the respondent that there was a difference between awards and 
industrial agreements about retrospectivity.  Her Honour said it was submitted that for awards the Commission has the power 
to give them retrospective effect pursuant to s39(3) of the Act.  In contrast the respondent argued an agreement between parties 
could only become an industrial agreement upon registration by the Commission.  The Industrial Magistrate referred to 
authorities cited by the respondent, being the Industrial Appeal Court decisions in Department of Community Services and 
Others v Civil Service Association of Western Australia (1994) 74 WAIG 1709 per Franklyn J at 1712 and Director General of 
the Ministry for Cultural and the Arts v The Civil Service Association of Western Australia Incorporated and Others (2000) 80 
WAIG 453 per Anderson J at [38].   

38 The Industrial Magistrate recorded the appellants’ counsel’s reply that the court had no jurisdiction to consider the validity of 
actions taken by the Commission.  The Industrial Magistrate accepted this but said the point did not apply to the respondent’s 
submissions.  The Industrial Magistrate said that in Corlett “the award that actually applied to the worker when she was 
working was amended retrospectively.  Here the Agreement that actually applied (the 2003 Industrial Agreement) was not 
amended but was replaced by a renegotiated Agreement which made specific provision as to its date of operation and 
retrospective payment of salary and allowances” ([26]).  

39 The Industrial Magistrate quoted clause 5 of the 2006 Agreement and then said: 
“As with the definition of “employee”, commonsense dictates that the 
members and officers referred to be those appointed as at the date of 
registration, rather than all members and officers appointed since the 
commencement of the Police Act 1892.  Such an interpretation is reinforced 
by section 41(4) of the Act …”  (emphasis in original) 

40 The Industrial Magistrate set out a summary of her reasons under the heading “Conclusion”.  Her Honour said she was not 
persuaded by the submissions made by the appellants. The inclusion of the figure of 5,311 employees in clause 1(4) was 
clearly an estimate and could not support a conclusion that clause 4(2) extended to all officers employed at 1 July 2006.  Her 
Honour said the Corlett decision was about the application of retrospective amendments to an award and was of no assistance 
in interpreting the provisions of the 2006 Agreement ([31]).   

41 Her Honour concluded: 
“The retrospectivity provided for by clause 4(2) of the Agreement clearly 
extends only to those caught by the definition of “employee” as at the date of 
registration of the 2006 Industrial Agreement.  The provisions of the 
Agreement itself, read together with section 41 of the Act, (along with notions 
of commonsense) indicate that there can be no provision in the Agreement for 
members and officers who had ceased their employment prior to 18 December 
2006.”  ([32], emphasis in original) 

The Notice of Appeal 
42 Each of the appellants filed notices of appeal to the Full Bench with an attached schedule.  The schedule was in identical form 

except for the details specific to that appellant.  The schedule was set out in narrative form but asserted the Industrial 
Magistrate erred in law and fact in finding the 2006 Agreement did not apply to the appellants. 

43 In summary, the errors asserted were: 
(a) The Court ought to have found the appellants had a nexus with the respondent following their retirement 

and the retrospective effect of the 2006 Agreement entitled them to the benefit of that agreement. 
(b) An error of fact in not finding the appellants were one of the respondent’s employees at all material times, 

as referred to in clause 1(4) of the 2006 Agreement.   
(c) An error of law in not finding that industrial agreements under s41 of the Act could have retrospective effect 

and that the extent of that effect was defined exclusively by the terms of the retrospective provisions.   
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(d) An error of law in not finding that the clear and unambiguous terms of clauses 4 and 1 of the 2006 
Agreement had a retrospective effect with the clear intention that the 2006 Agreement should apply to the 
appellants.   

The Submissions on Appeal 
44 Both the appellants and respondent were represented by counsel who in accordance with the relevant practice direction filed an 

outline of written submissions.  These submissions were adopted and amplified at the hearing of the appeals. 
45 In summary, the appellants’ submissions were: 

(a) Industrial agreements registered under ss41 and 41A of the Act can have retrospective effect. 
(b) The extent of that effect is defined exclusively by the terms of the retrospective provisions of the agreement. 
(c) The Commission is not to impose any terms on the parties and is to accept the agreement for registration 

pursuant to s41 of the Act, subject to s41(3), under which the Commission may require any variation of the 
agreement it considers necessary or desirable for the purpose of giving clear expression to the true intention 
of the parties. 

(d) It was commonplace for an award or agreement which resolved a past dispute to have a retrospective 
component, as here. 

(e) The words in clauses 4(2)(a) and (b) of the 2006 Agreement were clear and unambiguous and gave a 
retrospective effect to the 2006 Agreement. 

(f) This is supported by clause 1(4) in which the appellants are included in the number of employees who were 
subject to and entitled to the benefits of clause 4 of the 2006 Agreement. 

(g) The 2006 Agreement does not expressly exclude retired employees.  This was contrasted to clause 45 of the 
Corruption and Crime Commission Agreement 2005. 

(h) Corlett was authority for the proposition that an award, by its wording can operate retrospectively and 
include former employees.  By analogy this also applied to an industrial agreement. 

(i) The Federated Engine Drivers’ and Firemens’ Association of Australasia v Adelaide Chemical and 
Fertiliser Company Limited (1920) 28 CLR 1, R v Commonwealth Court of Conciliation and Arbitration 
and the Australian Tramway Employees’ Association (1920) 29 CLR 106, Barrass v State of Victoria 
[1999] FCA 1166, and Telegraph Newspaper Company Pty Ltd v Australian Journalists Association (1962) 
3 FLR 39 also supported this proposition.   

(j) The Industrial Magistrate should have found there was a “nexus” between the parties at the time when the 
2006 Agreement retrospectively applied. 

(k) Although it could not be clearly shown where the Industrial Magistrate erred in her process of reasoning, the 
conclusions reached were clearly in error.   

46 In summary, the respondent’s submissions were: 
(a) There was a fundamental difference in the Act between retrospectivity for awards and industrial agreements.  

The Commission has limited power to order that an award has retrospective effect under s39(3) but not 
power to order an industrial agreement has effect earlier than the date of registration. 

(b) It was arguable that, although an industrial agreement has effect from the date of registration, the parties 
may agree that certain entitlements are to begin from an earlier date. 

(c) The 2006 Agreement became an industrial agreement on 18 December 2006.  At that time the appellants 
were not employed in any calling mentioned in the 2006 Agreement nor were they employed by an 
employer who was a party to the 2006 Agreement.  Therefore by the terms of s41(4) of the Act the 2006 
Agreement did not apply to the appellants.   

(d) The authorities relied on by the appellants were fundamentally different to the present position because the 
2006 Agreement took effect from the date of registration. 

(e) Pursuant to clause 4(2) of the 2006 Agreement, the respondent agreed to pay employees, as defined in that 
agreement, the increased salary and allowances provided for in that agreement, from 1 July 2006.  Clause 6 
of the 2006 Agreement which defined “employee” only came into effect on the registration of the 2006 
Agreement, on 18 December 2006.  Therefore for purpose of clause 4(2) the term “employee” must mean a 
person who comes within that definition on 18 December 2006.  Accordingly, a person who was not an 
employee as at 18 December 2006 was not entitled to payment under clause 4(2) of the 2006 Agreement. 

(f) Therefore, the Industrial Magistrate was correct in finding the definition of “employee” must be read as at 
18 December 2006.   

(g) The estimate of the number of employees contained in clause 1(4) of the 2006 Agreement does not lead to 
the conclusion that it applied to the appellants.  Section 41A(1)(c) of the Act required an industrial 
agreement to contain an estimate of the number of employees who will be bound upon registration.   
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(h) Due to the evidence of Ms Lavell the submission that the appellants were covered by the 2006 Agreement 
because they were within the 5,311 employees as at 30 June 2006 was correctly rejected by the Industrial 
Magistrate.   

The Construction of the Act 
47 The first issue on the appeal is about the construction of the Act.  In Chief Executive Officer, Department of Agriculture and 

Food v Wall and Ward [2008] WAIRC 00079, (2008) 88 WAIG 156 at [107] I said: 
“In my supplementary reasons in Kenji Auto Parts Pty Ltd t/a SSS Auto Parts 
(WA) v Fisk (2007) 87 WAIG 328 (agreed with by Smith SC and Scott C) I 
referred to this issue at paragraph [38].  As there stated, statutory 
construction involves a consideration and analysis of the meaning of the 
words used in a section in the context of the legislation and legislative scheme 
as a whole, to try to discern the intention of the legislature (Project Blue Sky 
Inc and Others v Australian Broadcasting Authority (1998) 194 CLR 355 at 
paragraph [69]; and Wilson v Anderson and Others (2002) 213 CLR 401 at 
paragraph [8]).” 

Industrial Agreements 
48 In Wall and Ward at [121]-[124] I discussed the legislative history of industrial agreements.  In these paragraphs WAA referred 

to the Workplace Agreements Act 1993 (WA) and LRRA referred to the Labour Relations Reform Act 2002.  The relevant parts 
of these paragraphs is as follows: 

“121 … From 1993, when the WAA was enacted, to the present, the 
meaning of “industrial agreement” in the Act has not changed.  It is 
defined in s7 to mean “an agreement registered by the Commission 
under this Act as an industrial Agreement”.  The registration of an 
industrial agreement is provided for in s41 of the Act, which was first 
inserted by s26 of the Acts Amendment and Repeal (Industrial 
Relations) Act (No. 2) 1984 (WA).  The nature of agreements which 
could be registered was changed by the Industrial Relations 
Amendment Act 1993 (WA).  This amendment act amended s41, and 
inserted s41A into the Act.  The scheme governing “industrial 
agreements” was changed again by amendments made by the LRRA 
to s41 and the repeal and replacement of s41A.  Section 130 of the 
LRRA inserted Part II Division 2B into the Act.  This division is 
headed “Industrial agreements” and comprises ss40C – 43 of the Act. 

… 
123 It is notable that an industrial agreement can only be made by an 

organisation or association of employees and not an individual 
employee.  This is consistent with an amendment to the objects of the 
Act which was also enacted by the LRRA.  The “principal objects” of 
the Act are contained in s6.  By s127 of the LRRA, paragraphs 6(aa) 
– (ag) were added.  Paragraph 6(ad) was “to promote collective 
bargaining and to establish the primacy of collective agreements over 
individual agreements”. 

124 Linked to this was the insertion of s41(1a) into the Act by the LRRA 
and the repeal and replacement of s41A.  Section 41(1a) provided that 
“[a]n agreement may apply to a single enterprise or more than a single 
enterprise”.  Under the repealed s41A an agreement could not be 
registered as an industrial agreement if it applied to “more than a 
single enterprise”.  The amendments made by the LRRA therefore 
permitted wider scope for industrial agreements, made by 
organisations or associations of employees, as part of the new object 
of the Act to promote collective bargaining and establish the 
“primacy of collective agreements”.”  (emphasis in original) 

49 Section 41(9) of the Act establishes the primacy of an industrial agreement if contrary to or inconsistent with an award. 
50 The nature of industrial agreements was also discussed in the Department of Community Services and Director General of the 

Ministry for Cultural and Arts cases cited above.  In Department of Community Services, the Industrial Appeal Court 
confirmed that under the Act an agreement becomes an industrial agreement only if and when it is registered as such by the 
Commission (per Franklyn J at 1711 and 1712; Nicholson J at 1713).  Franklyn J at 1712 said that to “order that on 
registration it have effect from a date prior to its registration is to purport to give effect to it as an industrial agreement over a 
period of time when it was not in fact such.  That in my opinion, is clearly contrary to the provisions of ss7 and 41.  In my 
opinion, the industrial agreement took effect as such only from the date of its registration”.   
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51 In Director General of the Ministry for Cultural and Arts, Kennedy J at [10] and Anderson J at [36]-[38] and [40] reiterated 
this point.  (Scott J agreed with the reasons of Kennedy and Anderson JJ).   

52 Anderson J at [38]-[40] also relevantly said: 
“In this connection, of course, a distinction may be made between what the 
parties have agreed to and what the Commission may order.  To say that the 
Commission has no power to order that an industrial agreement should 
commence from a date earlier than the date on which the agreement came 
into existence is not to say that an industrial agreement may not have any 
retroactivity.  It might well be possible for parties to agree that certain 
entitlements are to begin from some earlier date.  That agreement will not 
have effect until it is registered and then only from the date of registration and 
in that sense it does not commence to operate until registered; but, arguably, 
once it becomes effective, the parties are bound by its terms, including those 
terms which impose obligations and confer rights of a retrospective nature.  I 
would not wish to be taken as deciding this point, but raise it only to say that 
it is not the issue in the case under consideration.   
… 
The whole scheme of the Act in relation to industrial agreements is based 
upon the notion of consensus.  The idea that terms of an industrial agreement 
can be arbitrated is at odds with the fundamental principle of consensus.  Put 
simply, an arbitrated “agreement” is not an agreement.  I cannot see how it 
falls within s 41(1).   
… 
There is nothing in s 7, which is the definition of “industrial agreement”, or 
s 41 which would support the notion that an industrial agreement can be 
created in whole or in part by coercive order of the Commission.”   

53 As set out earlier, the appellants cited a number of authorities for the proposition that an award, and a registered industrial 
agreement, may by their wording operate retrospectively and include former employees.  The cases relied upon do not in their 
terms support this proposition.  This is because none of the cases were about industrial agreements.  They were all about 
awards.  The potential scope and effect of an industrial agreement must be gleaned from the terms of the Act, not authorities 
dealing with different industrial relations systems and/or species of industrial instrument.   

54 Corlett was the authority most heavily relied upon by the appellants.  I have briefly summarised the facts and outcome above.  
Corlett was decided in 1975.  The applicable legislation was the Industrial Arbitration Act 1912-1973 (WA) (the IAA).  It was 
about the Breadcarters (Metropolitan and Collie) Award No 35 of 1963 made by the Industrial Commission under the former 
legislation.  The award applied during the period when the worker was employed and continued to apply after the cessation of 
her employment.  The relevant amendment to the award also occurred after the cessation of her employment.  The order of the 
Industrial Commission which affected the amendment said the award was “further amended in accordance with the following 
schedule, and that such amendment shall take effect in respect of the rates set out in column A as from the first pay period 
commencing on and after 22 July 1974”.  Burt J at 644/645 said: 

“The appellant’s contention however before the Industrial Magistrate and 
before us was that the retrospective amendment made to the award only 
applied to workers who were in employment during the period to which it 
related back and who were still in employment as at the date upon which the 
order was made.  This was said to be so because an industrial award places 
an obligation on an employer to his employee by operating upon the 
relationship of employer and employee.  That relationship, it was contended, 
and rightly so, was created by contract, that is to say, by the contract of 
employment and not by the award.  From this it was said to follow that when 
in the present case the amendment was made the relationship did not exist and 
therefore there was nothing upon which the amendment including its 
retrospective effect could operate. 
This submission in my opinion is based upon a fundamental misconception.  
Notwithstanding the form of the complaint as made in the present case, the 
essence of it was not that upon the award being amended, that is to say on 4th 
October 1974 or on the pay-day next following the appellant then or 
thereafter failed to pay the worker the difference between the old and the new 
rates of wage for the period to which the amendment was made to relate back.  
The complaint was that on the pay-days falling within the period 22nd July to 
30th August the appellant had failed to pay the worker at the then award rate.  
And the amendments having been given true retrospective operation, the wage 
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rates during that period were the rates set out in the amending order, and this 
because being retrospective one is required, as to the past date and to the past 
period to which it relates, to take the award to have been that which it was 
not.” 

55 Wickham J at 645 said that the “submission that there was no relationship of employer and worker at the date when the award 
was in force simply denies its provision that it shall take effect as from the first pay period commencing on or after 22nd July 
1974” (emphasis in original).  Wallace J also rejected the appellant’s contention.  His Honour at 646 acknowledged that the 
existence of the obligations under an award depend on the existence of a contract between employer and employee, however 
that was not the end of the matter because to solely focus on it would “deny the Commission’s statutory right to legislate 
retrospectively under its powers in [the IAA] and thus in effect to deny validity to the amending award”.   

56 There are numerous distinctions between the facts and law discussed in Corlett as opposed to the scheme of the Act applicable 
to industrial agreements.  They include: 

(a) Corlett involved a different industrial relations system. 
(b) The relevant industrial instrument in Corlett was an award. 
(c) The award was amended.  Here the 2006 Agreement replaced the 2003 Agreement. 
(d) The award as amended applied retrospectively.  The 2006 Agreement did not have this effect.  As stated it 

did not amend the 2003 Agreement, but replaced it with an agreement that entitled “employees” to be paid 
an increased salary and allowances from a date earlier than registration. 

(e) In Corlett the award applied during the employees’ employment.  The 2006 Agreement did not apply during 
the appellants’ employment. 

57 The following are the relevant features of the scheme of the Act in relation to industrial agreements: 
(a) The purpose of an industrial agreement is to prevent or resolve disputes, disagreements or questions relating 

to an industrial matter (s41(1)). 
(b) An industrial agreement may only be made between an organisation or association of employees and an 

employer or organisation or association of employers (s41(1)). 
(c) An industrial agreement may apply to one or more enterprises (s41(1)(a)).  
(d) Where the parties to an agreement apply to the Commission for registration of the agreement as an industrial 

agreement the Commission shall register the agreement as such (s41(2)). 
(e) The only exception to this is that the Commission may require the parties to effect variations as the 

Commission considers necessary or desirable to give clear expression to the parties’ intentions (s41(3)). 
(f) An industrial agreement extends to and binds employees and employers of a particular type only (s41(4)).   
(g) With respect to employees they must be employed in any calling mentioned in the industrial agreement in 

the industry or industries to which it applies and by an employer who is party to the agreement or a member 
of an organisation or association of employers that is a party to the agreement (s41(4)(a)(i) and (ii)).   

(h) The agreement also extends to and binds only employers of the type as just referred to (s41(4)(b)). 
(i) An industrial agreement extends to and binds these employees and employers “and no other employee or 

employer, and its scope shall be expressly so limited in the industrial agreement” (s41(4)). 
(j) An industrial agreement operates for a term as specified but continues in force in respect of all parties 

except any who have retired therefrom, until a new agreement or award is made in substitution (s41(5) and 
(6)). 

(k) When a new industrial agreement is made and registered, or an award or enterprise order is made in 
substitution for a previous industrial agreement, that agreement is taken to be cancelled, except to the extent 
that the new agreement saves the provisions of the previous agreement (s41(8)). 

(l) As stated earlier, an industrial agreement has primacy over an award (s41(9)). 
(m) The Commission shall not register an agreement as an industrial agreement to which an organisation or 

association or employees is a party, unless the employees who will be bound by the agreement on 
registration are members of, or eligible to be members of, that organisation or association (s41A(2)). 

(n) The Commission has powers to vary, renew, or cancel an industrial agreement in the circumstances as 
described in s43 of the Act (s43), 

58 In my opinion an industrial agreement under the Act cannot bind an employer to make payments to former employees even if 
by the terms of the agreement there is an obligation to make increased payments to employees for a period prior to its 
commencement.  The words of s41(4) are clear when it refers to “employees who are employed”.  This does not encompass a 
past tense to include people who were employees.  The concluding words of s41(4) specifically say that “no other employee or 
employer” is bound by an industrial agreement.  Additionally, s41A(2) prohibits the Commission registering an industrial 
agreement to which an organisation or association of employees is a party, unless the employees who will be bound by the 
agreement upon registration are members or eligible to be members of that organisation or association.  This subsection is 
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consistent with the scope of an industrial agreement covering only present and not past employees or members of organisations 
or associations of employees.  As set out above, an industrial agreement can continue after the expiry of its term but is then 
cancelled by the registration of a new industrial agreement.  This is what occurred in the present case.   

59 This regime is inconsistent with a new industrial agreement applying to former employees who resigned prior to that 
agreement and whose employment was covered by the terms of the previous industrial agreement until the cessation of the 
relationship of employer and employee.  As stated this regime is different from the amendment of an award as considered in 
Corlett and the other cases relied upon by the appellants. 

60 Accordingly, in my opinion, the Industrial Magistrate was not in error in dismissing the applications.  Due to the contents of 
the Act, the 2006 Agreement could not have applied to the appellants as former employees of the respondent, who had ceased 
their employment by the date of its registration. 

61 The Industrial Magistrate did not specifically dismiss the claims on this basis but said the construction her Honour placed on 
the 2006 Agreement was reinforced by s41(4) of the Act. 

62 It is clear however that the respondent in part based its case before the Industrial Magistrate on this point and the appellants did 
not submit it was something the respondent could not rely upon on appeal, or only rely upon if notice was given prior to the 
hearing.  (See Ward and Wall for an example of an appropriate procedure of this type). 

63 As I have said the appeals must be dismissed on this basis.  For completeness however I will consider the second issue, about 
the construction of the 2006 Agreement. 

Construction of the 2006 Agreement 
64 I have earlier set out the relevant clauses of the 2006 Agreement, the reasons of the Industrial Magistrate and the submissions 

of the parties on appeal. 
65 In my opinion the approach which should be taken to the construction of an industrial agreement is the same as that which 

applies to an award.  This  was described by Pullin J in BHP Billiton Iron Ore Pty Ltd v Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union of Workers (Western Australian Branch) (2006) 153 IR 397 at [19]-[23] 
as follows: 

“19 For my part, I adopt what was said in two decisions of this Court in 
Norwest Beef Industries Ltd & Anor v Australian Meat Industry 
Employees Union of Workers (WA Branch) (1984) 12 IR 314 and 
Robe River Iron Associates v Amalgamated Metal Workers & 
Shipwrights Union of Western Australia (1987) 67 WAIG 1097. 

20 In the Norwest case, Brinsden J said (at 319) that, in interpreting an 
award, if the terms are clear and unambiguous, it is not permissible to 
look to extrinsic material to qualify that meaning.  To the same effect 
see Kennedy J at 324 and Olney J at 331.  In the Robe River case, 
Brinsden J (at 1098) referred again to his observations in the Norwest 
case and added, drawing on contractual principles, that in a case 
where the issue is about which of two or more possible meanings is to 
be given to a provision, it is not permissible to look at actual 
intentions, aspirations or expectations of the parties, but to look only 
at the objective framework of facts within which the contract came 
into existence and to the parties' presumed intentions in that setting.   

21 I also refer to City of Wanneroo v Holmes (1989) 30 IR 362 at 378 
where French J said: 
“The interpretation of an award begins with a consideration of the 
natural and ordinary meaning of its words: Re Clothing Trades 
Award (1950) 68 CACR 597 (Aust Indus Ct, Full Ct).  The words are 
to be read as a whole and in context: Australian Timber Workers 
Union v W Angliss & Co Pty Ltd  (1924) 19 CAR 172.  Ambiguity if 
any, may be resolved by a consideration, inter alia, of the history and 
subject matter of the award: Picard v John Heine & Son Ltd (1924) 35 
CLR 1.  Resort to such matters as prefatory statements and 
negotiations is of dubious assistance if admissible at all: Seymour v 
Stawell Timber Industries Pty Ltd  (1985) 13 IR 289 at 290; 9 FCR 
241 at 244 (Northrop J) (13 IR at 299; 9 FCR at 254) (Keely J) cf 13 
IR at 309; 9 FCR at 265 (Gray J).  The logs of claim and arbitrator's 
reasons for decision may be referred to to determine the ambit of the 
dispute which led to the making of the award so that where there are 
two possible interpretations, one within the ambit and one without, the 
former may be preferred.  Evidence of the conduct of the parties 
subsequent to the making of the award however, cannot be relied upon 
to construe it: Seamen's Union of Australia v Adelaide Steamship Co 
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Ltd (1976) 46 FLR 444, 446, disapproving Merchant Seamen's Guild 
of Australia v Sydney Steam Collier Owners and Coal Stevedores 
Association  (1958) 1 FLR 248.  That is not to say the words must be 
interpreted in a vacuum divorced from industry realities. …” 

… 
23 French J in City of Wanneroo v Holmes case, also referred to what 

Street J had said in Geo A Bond & Co Ltd (in liq) v McKenzie [1929] 
AR (NSW) 498 at 503, reminding courts that awards were made in the 
light of customs and working conditions of each industry and that they 
frequently result from an agreement between parties couched in terms 
intelligible to themselves but often framed without that careful 
attention to form and draftsmanship which one expects to find in an 
Act of Parliament.  Street J said that in construing an award, one must 
always be careful to avoid too literal adherence to the strict technical 
meaning of words and must view the matter broadly and after giving 
consideration and weight to every part of the award in giving meaning 
to it consistent with the general intention of the parties gathered from 
the whole award.”   

66 I am not attracted to any argument of the appellants based upon the terms of clause 1(4) of the 2006 Agreement.  As to the 
meaning and effect of this clause, the Industrial Magistrate allowed Ms Lavell to give evidence and in part based her reasons 
for decision upon that evidence.  There is no ground of appeal asserting the evidence was not admissible or the Industrial 
Magistrate erred in relying upon it.   

67 In its terms clause 1(4) simply contains an assertion of the total number of employees subject to the Agreement as at 1 July 
2006.  I do not find this to be material to the construction of an agreement which as a matter of law under the Act, only took 
effect upon its registration on 18 December 2006.   

68 I also note the clause does not comply with s41A(1)(c) because: 
(a) The statement in clause 1(4) ignored the fact that the agreement would not become effective until 

registration, and registration ended up taking place more than five months after 1 July 2006. 
(b) As a result the number of employees set out in clause 1(4) could and did include employees who because of 

the terms of ss41 and 41A of the Act, were no longer capable of being covered by the 2006 Agreement when 
registered. 

(c) Ms Lavell’s evidence indicates that clause 1(4) was not an attempt to comply with s41A(1)(c) of the Act as 
the number included police officers which she knew were not going to be bound by the 2006 Agreement 
upon registration.   

69 There is no point in the appeal which requires further consideration of the consequences of this.  I simply reiterate that I do not 
accept clause 1(4) supports the appeals.   

70 Clause 4(2)(a) of the 2006 Agreement was heavily relied upon by the appellants.  In its terms it applies to “employees”.  Clause 
4(1) provides consistently with the legislation that the 2006 Agreement is to operate from the date of its registration, which was 
18 December 2006.  Clause 4(2) has a retrospective (or what Anderson J described in the Director General of the Ministry for 
Cultural and the Arts case as “retroactive”) operation in that it provides benefits for employees referable to a period of work 
prior to the registration and operation of the 2006 Agreement.  Whilst this may be so, the entitlement is only that of 
“employees” and not former employees.  The effect of this clause in my opinion is that somebody who was an employee at the 
date of registration of the Agreement and who also worked during 1 July 2006 to 18 December 2006 was entitled to the 
increased payments referred to in the clause and the 2006 Agreement.  The definition of “employee” is consistent with this 
construction.  The same may be said about the area and scope clause of the 2006 Agreement. 

71 As submitted by the appellants, they had a nexus with the employer over a period which included the period covered by the 
2006 Agreement.  But that cannot detract from the feature of the 2006 Agreement that it only applied to “employees” when it 
took effect upon registration.  This was the nexus which the 2006 Agreement required for it to apply and the appellants were 
no longer so related to the respondent. 

72 In my opinion this attack upon the decision of the Industrial Magistrate fails and the appeals should also be dismissed on this 
basis.   

Equity of the Situation 
73 Initially I was somewhat concerned about what I perceived to be an unfairness from the decision of the Industrial Magistrate 

and the position of the respondent.  This was that the effect would be that two police officers of the same rank who worked 
side by side doing the same job would end up being paid different salaries and allowances.  There was something which 
rankled about this. 

74 Having now considered the issue in more depth however, I am not satisfied that this concern about inequity means that the 
appeals must be decided in any way other than by their dismissal.  It is of course the role of the Full Bench, as I have said 
earlier, to seek to elicit the intention of the legislature by considering the language used in the Act.  In this process a relevant 
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consideration is the consequence of a particular construction.  Consequences which judicial officers may think to be unfair at 
one level however cannot override the obligation to construe legislation in accordance with the meaning of the language 
expressed.  For the reasons I have set out earlier, in my opinion the legislature has clearly expressed an intention that industrial 
agreements are not to apply to people who are no longer employees of the relevant employer.  As mentioned earlier, unlike an 
amendment to an award, a key aspect of industrial agreements is that the registration of a new agreement cancels a previous 
one.  In this case, that meant the 2006 Agreement cancelled the 2003 Agreement but only upon registration.  Whilst the dispute 
which gave rise to the 2006 Agreement originated and continued during the course of the appellants’ employment with the 
respondent, prior to the coming into existence of the 2006 Agreement they resigned. 

75 Therefore the last period of the appellants’ employment with the respondent was wholly governed by the 2003 Agreement.  At 
no time was it governed by the 2006 Agreement.  Police officers who continued to be employed on and after 18 December 
2006 had by the 2006 Agreement a benefit which was referrable to something that happened before its commencement.  But 
this did not apply to those who were no longer employees as at that latter date.  Analysed in this way, what appeared at first 
blush to be an inequitable position is explicable and in any event the consequence of what I believe to be the proper 
construction of the legislation.   

76 Since preparing my reasons in draft I have had the opportunity to read in draft form the reasons of Beech CC and Scott C.  
With respect I agree with the observations of Scott C. 

77 I have carefully considered the reasons of Beech CC which reach a different conclusion to mine.  With great respect the Chief 
Commissioner’s reasons have not caused me to change my opinions.  This is primarily for two reasons.   

78 Firstly, as I said earlier, I do not with respect think that the statement in the 2006 Agreement about the estimate of employees 
to be covered is a significant constructional aid.  This is especially so given the terms of s41A(1)(c) and the evidence of 
Ms Lavell.  Also the 2006 Agreement is not drafted in a way which links its coverage to the estimate.   

79 Secondly, the Chief Commissioner reasons that when the date on which the increased salary and allowances took effect there 
was (as per Wickham J in Corlett at 645) a relevant contract of employment existing.  With respect I do not agree.  In my 
opinion the increased salary and allowances took effect on 18 December 2006 and at that time there was no contract of 
employment between the appellants and the respondent.  Clause (4)(1) of the 2006 Agreement said, consistently with s41(5) of 
the Act, that it “shall operate” from the date of its registration, which was 18 December 2006.  On and from that date the 
respondent was bound to pay “employees” the amount of the increased salary and allowances. This was to apply for the future 
and also for work which had been done after 1 July 2006.  The appellants were not “employees” of the respondent on 18 
December 2006 however and therefore the 2006 Agreement did not apply to them. Put slightly differently the payment of the 
increased salary and allowances to the “employees” of the appellants for work done from 1 July 2006 was an entitlement that 
they had because of the coming into being of the 2006 Agreement. As the appellants were no longer “employees” of the 
respondent when that occurred, on 18 December 2006, they could not obtain the benefit of this entitlement 

Disposition of Appeals and Assistance from Counsel 
80 For these reasons in my opinion each of the appeals must be dismissed. 
81 At the conclusion of the hearing I thanked both counsel for the nature and quality of their submissions which clearly articulated 

the case for their clients.  It is appropriate to also record this in my reasons. 
BEECH CC: 
82 The essence of the appellants' grounds of appeal is that the Industrial Magistrate erred in fact in not finding that the appellants 

were employees of the Commissioner of Police at all material times referred to in clause 1(4) of the 2006 industrial agreement, 
and erred in law in not finding that the extent of the retrospective effect of industrial agreements registered under s 41 of the 
Act is defined exclusively by the terms of the retrospective provisions, and that the clear and unambiguous terms of clauses 1 
and 4 of the 2006 industrial agreement had retrospective effect with the intention that the 2006 industrial agreement should 
apply to the appellants.   

83 The facts of the matter are able to be shortly stated.  Each of the appellants was a police officer and member of the WA Police 
Union until their retirements which occurred respectively on 26 July 2006, 31 July 2006 and 24 August 2006. 

84 Until their retirement they had been paid the salary and allowances as provided by the 2003 industrial agreement.  The 2003 
industrial agreement expired on 30 June 2006 but continued in existence until it was replaced by the 2006 industrial agreement. 

85 It is agreed that the 2006 industrial agreement was registered by the Commission on 18 December 2006.   
86 In the 2006 agreement, subclause 4(1) provides that the agreement shall operate from the date of its registration to 30 June 

2009.  Paragraph 4(2)(a) provides: 
“4(2)(a) Despite subclause (1) above, the Employer will pay employees the 

increased salary and allowances (other than the covert 
allowance) provided for in this Agreement as from 1 July 2006.” 

87 The Industrial Magistrate dismissed the complaints of the appellants that the Commissioner of Police had breached the terms 
of the 2006 industrial agreement by not paying them the increased salary and allowances provided for in the 2006 industrial 
agreement as from 1 July 2006 until their retirements.  It is against the dismissal of their complaints that these appeals are now 
brought. 

88 It is common ground that the Commission itself does not have the power to order the retrospective operation of an industrial 
agreement.  An industrial agreement takes effect only from the date of its registration: Department of Community Services and 
Others v Civil Service Association of WA (Inc) (1994) 74 WAIG 1709 at 1712. 
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89 Any retrospective effect to be given to any part of the 2006 industrial agreement can only occur as a result of the parties' 
agreement that certain entitlements are to begin from some earlier date: Director General of the Ministry for Culture and the 
Arts v The Civil Service Association of WA Inc and Others (2000) 80 WAIG 453 at 456.  This is to be contrasted with the 
power of the Commission in s 39 of the Act to give retrospective effect to the whole or any part of an award subject to the 
requirements inherent in s 39(3) of the Act.  If, instead of the parties expressing their agreement in an industrial agreement, 
they had instead amended the Police Award to reflect the terms of their agreement, which they could readily have done, the 
Commission could at their request have varied the award from 1 July 2006 and this issue would not have arisen.  That has not 
occurred and in this case the retrospective effect at the heart of the complaints does not arise from a Commission order.  The 
order of the Commission merely registered the industrial agreement and in doing so replaced the 2003 industrial agreement 
with it.   

90 As any retrospective effect to be given to any part of the 2006 industrial agreement can only occur as a result of the parties' 
agreement that certain entitlements are to begin from some earlier date, whether the 2006 industrial agreement obliged the 
Commissioner of Police to pay the three appellants can only be ascertained by a consideration of the industrial agreement as a 
whole and its language; it will depend upon the meaning of the word “employees” in the context of the parties’ agreement.   

91 In this respect, I agree with the conclusion of her Honour when she stated at p 6 of her Reasons: 
“In determining whether [the definition of employee within the agreement] 
encompasses any person who was employed as at 1 July 2006 but ceased such 
employment prior to 18 December 2006 one needs to examine the 2006 
Industrial Agreement in its entirety.”   

92 However I must respectfully disagree with the conclusion of her Honour when she stated: 
“There is nothing in the 2006 Industrial Agreement to indicate that the 
definition of “employee” extends to those who were employed as at 1 July 
2006 but ceased their employment prior to 18 December 2006.  If it were 
intended that the 2006 Industrial Agreement should be operative from the date 
of its registration (as per clause 4(1)) but should extend to persons who had 
been previously members of WAPOL then one would expect clause 5(1) and 
the definition of “employee” to expressly so provide.  Commonsense dictates 
that clause 5(1) (referred to later in these reasons) and the definition section 
be read in terms of applying to members as at 18 December 2006.” 

93 On the evidence, it is certainly open to conclude that the parties' use of the word “employee” did indeed include those police 
officers who were employed as at 1 July 2006 but ceased their employment prior to 18 December 2006.  First, by subclause 
5(1) of the 2006 industrial agreement, the agreement extends to and binds all Members of the WA Police Force and Aboriginal 
Police Liaison Officers appointed under the provisions of the Police Act 1892.   

94 During the appeal, the respondent's counsel suggested that this provision should not be taken to have the agreement extend to 
all members of the WA Police Force no matter when they were members of the WA Police Force.  However, the wording 
speaks for itself: the agreement extends to and binds all members of the WA Police Force.  It is agreed that the appellants were 
members of the WA Police Force even if they were not so at the time of registration.  They were certainly members of the WA 
Police Force during the period from 1 July 2006 until their respective retirements.   

95 Secondly, the appellants were included in subclause 1(4) of the industrial agreement which provides: 
“As at 1 July 2006, the number of employees subject to this Agreement 
totalled 5311.” 

96 The evidence before the learned Industrial Magistrate, and accepted by her, was that the figure of 5311 was not an accurate 
figure because it includes persons who would not be covered by the agreement.  The significant points however, in my 
respectful view, are that: 

• it is a provision which relates directly to the “employees” to be covered by the agreement.  That is, is an aid 
in construing the parties' use of the word “employee” in the agreement; 

• the figure is estimated as at 1 July 2006 and not from the date of registration in December 2006.  It is 
exactly the same date as the date in subclause 4(2)(a) which is the source of the obligation on the 
Commissioner of Police to pay employees the increased salary and allowances provided; and  

• it was irrelevant whether the figure included persons who would not be covered by the agreement.  What 
was relevant was that it included the appellants because they were police officers at that date whereas a 
figure estimated as at the date of registration would not have included them. 

97 Whether or not that date is now seen as not complying with the requirement in s 41A(1)(c) of the Act which requires the 
estimate to be upon registration, or whether the figure was not able to be corrected because of a shortage of time prior to the 
registration is, with respect, quite beside the point.  It is a valid term of a registered industrial agreement and it must be treated 
as such.   

98 Therefore, subclause 1(4) is a strong indication that the parties' use of the word “employee” did indeed include those who were 
employed as at 1 July 2006 but ceased their employment prior to 18 December 2006 and the learned Industrial Magistrate 
erred in my respectful view in not so finding.   
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99 Thirdly, it is significant that clause 4(1) of the 2006 industrial agreement provides that it operates not for 3 years from the date 
of its registration, but to 30 June 2009.  It shows the parties' intention that notwithstanding its registration on a date after the 
expiry of the 2003 industrial agreement, the 2006 industrial agreement, and particularly the increased salary and allowances 
(other than the covert allowance) provided for in it, was to be seen as being as operating for 3 years from 1 July 2006 even 
though it did not come into existence as an industrial agreement until its registration in December.   If that is so, then it is 
another indication that the parties saw the “employees” to be covered by it as extending to those who were employed as at 1 
July 2006 but who ceased their employment prior to 18 December 2006. 

100 It is easily said that the definition of “employee” in the Act refers in the present tense to persons who are, not were, in 
employment.  It is also correct to say, with respect, that whilst the appellants were employees when they were serving police 
officers, they did not remain employees after they retired, but with respect, in my view that is not decisive because the 
intention of the parties from their own agreement does not turn upon whether the appellants were employees at the date of 
registration of the agreement.   To hold to the contrary is to create the manifest inequity referred to by the appellants in the 
proceedings before the Industrial Magistrate (see transcript at first instance p 6) where police officers doing the same work will 
receive different rates of pay for that work.   

101 Further, during the period from 1 July 2006 and the date of registration, there were relevant contracts of employment between 
the appellants and the Commissioner of Police to which the requirement on the Commissioner of Police in subclause 4(2)(a) of 
the industrial agreement attached.  They were “relevant” in the sense used in the decision of the Industrial Appeal Court in 
Corlett Bros Pty Ltd v Transport Workers Union of Australia, WA Branch (1975) 55 WAIG 644.   

102 In that matter, the employee concerned was employed under an award which was varied retrospectively by the Commission.  
The employee had left employment by the time the Commission amended the award but had been employed under the award 
during the period of retrospective operation of the award increase.  In this appeal, the respondent suggested strongly that 
Corlett's case can be distinguished because it concerned an award which applied to the employee and was amended 
retrospectively in contrast to the present circumstances where the industrial agreement which provides for the retrospective 
payment of salaries did not come into existence until it was registered on a date after the appellants had ceased to be 
employees.   

103 The distinction on the facts is sound.  The appellants never worked under the 2006 industrial agreement and it was not made to 
operate from a retrospective date by order of the Commission.   However, the reasoning in Corlett remains quite relevant. 

104 In Corlett, Burt J (as he then was) noted that the contention was that the retrospective amendment made to the award only 
applied to employees who were in employment during the period to which it related back and who was still in employment as 
at the date upon which the retrospective order was made.  His Honour stated at 645: 

“This was said to be so because an industrial award places an obligation on 
an employer to his employee by operating upon the relationship of employer 
and employee.  That relationship, it was contended, and rightly so, was 
created by contract, that is to say, by the contract of employment and not by 
the award.  From this it was said to follow that when in the present case the 
amendment was made the relationship did not exist and therefore there was 
nothing upon which the amendment including its retrospective effect could 
operate.” 

105 I interrupt the quote to say that thus far, I consider that the argument being put to his Honour is entirely consistent with the 
argument being put before this appeal bench.  That is, the relationship of employer and employee is created by the contract of 
employment, not by an award or an industrial agreement.  Thus, so the argument goes, when the 2006 industrial agreement was 
registered, their relationship did not exist and therefore there was nothing upon which the requirement upon the Commissioner 
of Police to pay salaries to employees retrospectively could operate.   

106 The answer in Corlett, and the answer to the argument, lies in what follows.  Burt J continued: 
“This submission in my opinion was based upon a fundamental 
misconception.  Notwithstanding the form of the complaint as made in the 
present case, the essence of it was not that upon the award being amended, 
that is to say on 4th October 1974 or on the pay-day next following the 
appellant then or thereafter failed to pay the worker the difference between 
the old and the new rates of wage for the period to which the amendment was 
made to relate back.  The complaint was that on the pay-days falling within 
the period 22nd July to 30th August the appellant had failed to pay the worker 
at the then award rate.  And the amendments having been given true 
retrospective operation, the wage rates during that period were the rates set 
out in the amending order, and this because being retrospective one is 
required, as to the past date and to the past period to which it relates, to take 
the award to have being that which it was not.” 

107 In the present case, the increased salary and allowances (other than the covert allowance)  under the 2006 industrial agreement 
having been given true retrospective effect by virtue of paragraph 4(2)(a), the salary and allowances payable from 1 July 2006 
are the salary and allowances as set out in the 2006 industrial agreement.  There having been a contract of employment 
between each of the appellants and the Commissioner of Police during the period of the retrospective payment required under 
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the 2006 agreement, there was a contract of employment existing and therefore there was indeed something upon which the 
retrospective operation of the industrial agreement could operate.   

108 It is no answer, in my respectful observation, to say that there was no employment relationship between the Commissioner of 
Police and the appellants at the date when the agreement was registered.  At the date the increased salary and allowances took 
effect there was, to paraphrase the closing words of Wickham J in Corlett at 645, a relevant contract of employment existing 
and the employee was entitled to be paid in accordance with the terms of the 2006 industrial agreement. 

109 While I respectfully agree with the concluding comments of the Hon Acting President in reference to my own reasons that on 
18 December 2006 there was no contract of employment between the appellants and the respondent, I respectfully disagree 
with his Honour’s reasoning that the appellants were not “employees” of the respondent on 18 December 2006 and therefore 
the 2006 Agreement did not apply to them.  In Corlett, when the award was amended on 4 October 1974 the employee the 
subject of that matter was not an employee of Corlett Bros either; that fact was not determinative of the issue in that matter and 
it is not determinative of the issue in this matter.  In this matter, the retrospective payment of the increased salary and 
allowances (other than the covert allowance) is a creature of the 2006 industrial agreement, not the Commission’s order, and 
the meaning of the word "employees" is to be determined by examining the use of the word in the 2006 industrial agreement.  
As the appellants were included in the number of employees subject to the agreement in subclause 1(4), they must have been 
“employees” during the period covered by the retrospective payment and they had an entitlement because of the coming into 
being of the 2006 industrial agreement. 

Conclusion 
110 In my view, the appellants' grounds 4(b) to (e) are made out.  I consider that the learned Industrial Magistrate erred in not 

finding that the 2006 industrial agreement required the Commissioner of Police to pay employees the increased salary and 
allowances (other than the covert allowance) provided for in this agreement as from 1 July 2006.   

111 I would uphold the appeal and remit the matter to the Industrial Magistrate to further deal with according to this decision. 
SCOTT C: 
112 I have had the benefit of reading the Reasons for Decision of His Honour, the Acting President.  For the reasons he has set out, 

the appeals ought to be dismissed.  I add the following comments: 
1. The legislative scheme dealing with the application of awards and agreements is separate and distinct.  

Therefore authorities which deal with retrospectivity as it applies to awards are of little assistance. 
2. Although the Appellants suggested that the 2006 Agreement had retrospective effect, it had effect from the 

date of registration.  Certain increased payments were to have retrospective effect.  The Agreement as a 
whole did not.  Therefore, the Appellants were not at any time subject to the 2006 Agreement as they were 
not employees at the time it came into effect.  On that basis the retrospectively applied payments were not 
applicable to the Appellants. 
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Decision Appeals dismissed 
Appearances 
Appellants Mr P Momber (of Counsel) by leave 
Respondent Mr R Bathurst (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 18 March 2008 and having heard Mr P Momber (of 
Counsel) by leave on behalf of the appellants, and Mr R Bathurst (of Counsel) by leave on behalf of the respondent, 
and reasons for decision having been delivered on 10 April 2008, it is this day, 10 April 2008, ordered that: 

1. The appeals are dismissed. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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Decision Application adjourned 
Appearances 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr T Borgeest (of Counsel), by leave 
 

Order 
This matter having come on for conference with the Full Bench on 11 March 2008, it is this day, 11 March 2008, 
ordered that: 

1. The parties file and serve written submissions and any affidavits upon 
which they seek to rely on or before 4.00 pm on 25 March 2008. 

2. The application be adjourned to hearing before the Full Bench on 
27 March 2008 at 10.30 am. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Decision Orders and Directions 

Appearances 

Applicant Mr R Andretich (of Counsel), by leave 

Respondent Mr T Borgeest (of Counsel), by leave 
 

Order 

This matter having come on for hearing before the Full Bench on 27 March 2008, and having heard Mr R Andretich 
(of Counsel), by leave on behalf of the applicant, and Mr T Borgeest (of Counsel), by leave on behalf of the 
respondent, it is this day, 27 March 2008, ordered that: 

1. The applicant shall by 11:00am on 2 April 2008 file and serve 
additional information about the number of schools in the State of 
Western Australia and the proportion of schools which were closed, 
where teaching services were not provided or which were otherwise 
affected by the admitted breach of the order of the Commission and 
the length of any such closure or other effect.  

2. The respondent may by 3:00pm on 4 April 2008 file and serve a 
response to the additional information provided in accordance with 
Order 1. 

3. The hearing of the application is adjourned to 7 April 2008 at 
10.30am. 

By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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SUMMARY OF REASONS FOR DECISION FOR THE MEDIA/PUBLIC 

 

 
Purpose and Limitations of the Summary 

1. In accordance with the practice of the Western Australian Industrial Relations Commission, in certain cases of public 
interest, the Full Bench has prepared a Summary to accompany the reasons for decision that are delivered and published 
today. 

2.  It must be emphasised however that the Summary forms no part of the reasons for decision. The Summary is intended to 
assist in understanding the principal conclusions reached by the Full Bench but is necessarily incomplete. The only 
authoritative statement of the reasons of the Full Bench is the published reasons. The summary is not intended to be a 
substitute for the reasons of the Full Bench or to be used in any later consideration of the reasons.  

3. The published reasons for decision and this Summary will be available on the Commission’s website at 
http://www.wairc.wa.gov.au.  

Facts 
4. Since September 2007 the Department of Education and Training (the DET) and the respondent have been negotiating for 

an enterprise bargaining agreement to replace one then due to expire on 1 March 2008. 
5. On 10 January 2008 the DET lodged an application with the Commission to initiate a bargaining period for a replacement 

agreement and the respondent agreed to participate in this. 
6. On 21 February 2008 the respondent issued a directive to its members to stop work on the morning of 28 February 2008 

for the purpose of attending meetings to receive an update on negotiations and to “consider member responses to 
negotiations”. 

7. On 25 February 2008 and on the application of the DET the Commission convened a conciliation conference. On that day 
the Commission ordered the respondent, amongst other things, not to proceed with the planned stop work meetings on 28 
February 2008. 

8. Despite the order, the executive of the respondent met on 26 February 2008, took advice and decided to proceed with the 
stop work meetings. The executive advised both the DET and its members of this decision. 

9. Stop work meetings were then held in Perth and other locations at 10.30am on 28 February 2008. On the information 
before the Full Bench the meetings resulted in the closure for the day of 35 schools and the absence from school of more 
than a third of teachers and a third of students at the same school for all or part of a day in over 50% of 720 out of the 768 
schools from which information was obtained. Most full time or part time teachers who participated in the meetings were 
absent from school for 50-60% of the day. 

http://www.wairc.wa.gov.au/
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The Application and the Conference 
10. The present application was to “enforce” the order of the Commission. It alleged the respondent contravened the order of 

the Commission by, amongst other things, holding the stop work meetings. The applicant and the respondent met to 
conciliate the application.  

The Agreed Position and the Proffered Undertaking 
11. Following this the respondent advised the Full Bench that it would admit the contraventions and it was agreed that it 

would be appropriate for the Full Bench to accept an undertaking proffered by the respondent to “in the future, comply 
with the orders of the Commission”.  

12. The parties accepted however that the Full Bench was not bound by this agreement.  
The Decision of the Full Bench 
13. The Full Bench reserved its decision on 7 April 2008. It published its reasons for decision today in which the members of 

the Full Bench have each written separate reasons.  
14. The Full Bench was unanimous in concluding the contravention had been proved and that neither the acceptance of the 

proffered undertaking, the issuing of a caution nor directing the applicant to take deregistration proceedings were the 
appropriate disposition. The members of the Full Bench, having regard to the seriousness of the contravention, the 
proffered undertaking and other mitigation agreed that the appropriate disposition was a financial penalty. 

15. The maximum financial penalty for a registered organisation under the Industrial Relations Act is $2000. The members of 
the Full Bench were unanimous in deciding that $1500 was the appropriate penalty. In the first paragraph of his reasons 
Acting President Ritter said, with the agreement of Chief Commissioner Beech and Senior Commissioner Smith that 
“neither the respondent, other organisations and associations nor the public should be in any doubt as to the seriousness 
with which all members of the Full Bench view the respondent’s conduct.” 

The Reasons for Decision 
16. Ritter AP decided the contravention was “very serious”. His Honour said: “The system of resolving industrial relations 

disputes by the use of the procedures contained in the Act and utilising the Commission as an “independent umpire” is 
well understood, accepted and ordinarily respected by the community.  If a party thinks that a decision made by the 
Commission is wrong, appeal procedures exist.  In this instance though the respondent participated in a hearing, did not 
like the outcome, walked away and in a very planned fashion thumbed its nose at the Commission and did the opposite of 
what it was ordered to do.  The respondent, with some defiance, ignored the concerns of the DET and the Commission 
about the consequences of the planned stop work meeting.  The Full Bench cannot in any way condone the respondent’s 
behaviour.” 

17. Ritter AP also said: “As I have said earlier the maximum financial penalty is comparatively low.  If $2000 is divided by 
the membership of the respondent the amount of the fine is about $0.15 per member.  As previously expressed the 
purposes of the imposition of a financial penalty are to punish with a bit of a “sting”, to deter and to denounce the 
conduct.  It is difficult to see that even the maximum fine can achieve these aims for this contravention and organisation.  
Despite this, I think the Full Bench needs to do the best that it can, which in this case leads to the imposition of something 
near the maximum penalty”. 

18. Beech CC said: “In my view, the conscious and deliberate decision of the executive of the SSTU to flout an order of the 
Commission is far more serious than a circumstance where accepting an undertaking or issuing a caution would be 
appropriate.  In my view, the appropriate penalty for this first occasion is a fine.  The maximum fine is $2,000 which is 
hardly a significant sum of itself, as was observed during the course of the hearing”. 

19. Beech CC had regard to the agreement reached between the Registrar and the respondent for the minimal position of 
accepting an undertaking that the respondent will in the future comply with orders of the Commission and that it was a 
single stoppage of relatively limited duration, and decided the appropriate penalty was $1,500.  

20. Smith SC said: “the imposition of a fine is an appropriate penalty in this matter as the deliberate nature of the breach of 
the order takes the seriousness of the breach out of the range of an undertaking or caution”.  Smith SC was not of the 
view however that a penalty close to the maximum fine should be imposed as she was satisfied that there were mitigating 
circumstances.  Firstly, although no apology had been given importantly the respondent had given an undertaking to 
comply with orders of the Commission in the future.  Secondly, it admitted the breach at an early stage of the 
proceedings.  Thirdly, no s84A proceedings had previously been brought against the respondent.  Whilst the respondent 
was found to be in breach of orders made by the Commission approximately 19 years ago that conduct was too remote in 
time to be considered.  Fourthly, the stoppage of work in this matter was for a limited duration that affected the 
attendance of students at school for one day.  

21. Smith SC said the totality of the circumstances of the breach together with the mitigating circumstances placed the 
breach in the category of a fine towards the higher end of the scale.  Consequently when regard was had to all of 
circumstances of the breach and the mitigating factors Smith SC applied a discount of 25 percent to the maximum 
amount of a fine that can be imposed under s84A. 

Minute of Proposed Order 
22. The Full Bench has published a Minute of Proposed order that the respondent within 3 days pay $1500 to the State of 

Western Australia. 
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Reasons for Decision 
THE ACTING PRESIDENT: 
Summary of Outcome 
1 This is an application to “enforce” an order of the Commission.  The members of the Full Bench are publishing separate 

reasons for decision but I publish this paragraph with the authority of the Chief Commissioner and Senior Commissioner.  The 
Full Bench is unanimously of the view that the contravention of the order is proved and that the appropriate disposition is a 
financial penalty.  It is also unanimous in concluding the appropriate financial penalty is $1500. Although separate reasons for 
decision are to be published, neither the respondent, other organisations and associations nor the public should be in any doubt 
as to the seriousness with which all members of the Full Bench view the respondent’s conduct.  

2 What now follows are my reasons for decision. 
Introduction 
3 This is an application for the “enforcement” of an order of the Commission, brought pursuant to s84A of the Industrial 

Relations Act 1979 (WA) (the Act).  The order was made by the Commission pursuant to s44(6) of the Act on 25 February 
2008 in application C 4 of 2008.  In that still pending proceeding the Department of Education and Training (the DET) is the 
applicant, and the present respondent is the respondent. 

Section 84A of the Act 
4 Section 84A provides: 

“84A.  Proceedings before Full Bench for enforcement of this Act  
(1) Subject to this section, if a person contravenes or fails to 

comply with —  
(a) any provision of this Act (other than 

section 42B(1), 44(3), 51S or 74) or an order or 
direction made or given under section 66 —  
(i) the Minister; 
(ii) the Registrar or a deputy registrar; 
(iii) an industrial inspector; or 
(iv) any organisation, association or 

employer with a sufficient interest in 
the matter; 

or 
(b) section 44(3) or a direction, order or declaration 

given or made under section 32 or 44, the 
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Registrar or a deputy registrar at the direction of 
the Commission, 

may make application in the prescribed manner to the Full 
Bench for the enforcement of that provision, order, 
direction, declaration or section. 

[(2) repealed] 
(3) Subsection (1) does not apply to a contravention of or a 

failure to comply with —  
(a) a civil penalty provision; or 
(b) a provision of this Act if the contravention or 

failure constitutes an offence against this Act. 
(4) In dealing with an application under subsection (1) the 

Full Bench —  
(a) shall have regard to the seriousness of the 

contravention or failure to comply, any 
undertakings that may be given as to future 
conduct, and any mitigating circumstances; and 

(b) before proceeding to a hearing of the application, 
shall invite the parties to the application to confer 
with it, unless in the opinion of the Full Bench 
such a conference would be unavailing, with a 
view to an amicable resolution of the matter to 
which the application relates. 

(5) On the hearing of an application under subsection (1) the 
Full Bench may —  
(a) if the contravention or failure to comply is 

proved —  
(i) accept any undertaking given; or 
(ii) by order, issue a caution or impose 

such penalty as it considers just but 
not exceeding $2 000 in the case of an 
employer, organisation, or association 
and $500 in any other case; or 

(iii) direct the Registrar or a deputy 
registrar to issue a summons under 
section 73(1); 

or 
(b) by order, dismiss the application, 
and subject to subsection (6), in any case with or without 
costs, but in no case shall any costs be given against the 
Minister, the Registrar, a deputy registrar, or an 
industrial inspector. 

(6) In proceedings under this section costs shall not be given 
to any party to the proceedings for the services of any 
legal practitioner or agent of that party unless, in the 
opinion of the Full Bench, the proceedings have been 
frivolously or vexatiously instituted or defended, as the 
case requires, by the other party. 

(7) Where the Full Bench, by an order made under this 
section, imposes a penalty or costs it shall state in the 
order the name of the person liable to pay the penalty or 
costs and the name of the person to whom the penalty or 
costs are payable. 

(8) The standard of proof to be applied by the Full Bench in 
proceedings under this section shall be the standard 
observed in civil proceedings.” 
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Application C 4 of 2008 
5 The application by the DET was made pursuant to s44 of the Act.  Section 44 provides for the holding of a compulsory 

conference by the Commission.  The application was filed on 22 February 2008 and the Commission convened a conference 
on 25 February 2008.  The order which is the subject of these enforcement proceedings was made on the same date. 

The Order  
6 The order was a lengthy document which contained what was in effect the reasons for decision of the Commission in the form 

of a preamble of recitals as well as numbered orders.  This was a permissible form for the Commission to give reasons for the 
making of an order under s44 of the Act (Robe River Iron Associates v Amalgamated Metal Works and Shipwrights Union of 
Western Australia and Others (1989) 69 WAIG 990 at 991, 998-9).   

7 There were six numbered orders. In the preceding paragraph the Commission said the orders were made “having regard for the 
interests of the parties directly involved, the public interest and to prevent the further deterioration of industrial relations, and 
pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(i) and (ii) and s44(6)(bb)(i) and s42 of the Act …”.  
The orders were: 

“1. THAT the respondent, its officers, agents, employees and members 
lift Directive 2 and cease the foreshadowed industrial action, in the 
form of a stop work meeting to be held on 28 February 2008 in 
relation to the negotiation of a new agreement. 

2. THAT the respondent, its officers, agents and employees are to take 
reasonable steps to immediately inform its members about the terms 
of this order and the lifting of Directive 2 and direct its members to 
comply with this order. 

3. THAT the respondent, its officers, employees and members are not 
to hold any further stop work meetings in relation to the 
negotiations for a new agreement whilst this order remains in force. 

4. THAT the parties are to hold further discussions prior to 
29 February 2008 with a view to resolving the issues in dispute with 
respect to a new agreement and a report back conference will be 
held in the Commission on Friday 29 February 2008 to review the 
progress of these negotiations. 

5. THAT this order is to remain in force until revoked or varied by the 
Commission. 

6. THAT both parties have liberty to apply to vary this order.” 
The Commission’s Reasons for Decision 
8 The following is a summary of what as I have said were in effect the reasons for decision of the Commission as set out in the 

preamble to and by way of recitals to the order. 
9 The position of the DET was set out as follows.  The DET advised the Commission that since 21 September 2007 the parties 

had been negotiating a replacement agreement for the School Education Act Employees’ (Teachers and Administrators) 
General Agreement 2006 (the Agreement) due to expire on 1 March 2008.  The DET had made two offers to the respondent 
and its members which had been rejected. 

10 On 10 January 2008 the DET lodged an application in the Commission to initiate a bargaining period for a replacement 
agreement.  On 31 January 2008 the respondent agreed to bargain for a new agreement in good faith in accordance with the 
Act. 

11 The DET said the respondent had issued two directives in February 2008 to its members to undertake industrial action.  
Directive 1 obliged the respondent’s members to “work to rule” and not undertake “voluntary activities” outside of normal 
working hours unless payment and/or time off in lieu was provided. 

12 Directive 2 was issued on 21 February 2008.  It was, relevantly: 
“That the members are directed to stop work on the morning of Thursday 28th 
February 2008 for the purpose of attending various forums to receive an 
update on the status of negotiations and to consider further member response 
to the progress of negotiations.” 

13 The DET argued that industrial action at this stage of negotiations was unwarranted and not in the public interest as the parties 
had participated in regular meetings since 24 January 2008 to finalise a new industrial agreement, significant progress had been 
made between the parties and further meetings were planned to take place. 

14 The DET argued that Directive 1 constituted industrial action.  The DET also argued it had a legislative duty to ensure the 
safety and welfare of students who are required to attend school and the industrial action proposed to take place on 28 February 
2008 “will seriously jeopardise [the DET’s] capacity to fulfil this obligation”. 
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15 The DET sought an order that Directive 1 and Directive 2 be lifted and the cessation of all current and future industrial action 
to be undertaken by the respondent and its members in support of a new industrial agreement. 

16 The DET argued “the foreshadowed “stop work” meeting on 28 February 2008 would present a major safety risk to students 
and would adversely impact on the learning programmes of the 250,000 students in Western Australian Government Schools 
as: 

•  [The DET] was unsure exactly how many teachers would attend the stop 
work meeting and early indications are that no staff may be in attendance 
at a number of schools and it would therefore be logistically difficult to 
supervise all students who attended schools on 28 February 2008; 

• country schools where teachers are not in attendance will be difficult to 
staff given geographic constraints; 

• buses and cross-walk attendants will not be available to assist students 
arriving at schools in the middle of the day; 

• parents would be seriously inconvenienced by teachers no being available 
to teach their children.” 

17 The DET also said it was in a position to give a response to the respondent’s revised salary claim the following week.  This 
was to be evaluated in light of the whole package to be negotiated with the respondent.  Additionally the DET was committed 
to having ongoing discussions with the respondent to finalise an industrial agreement, but this was open to being reviewed in 
light of the industrial action then taking place and that which was scheduled. 

18 The respondent’s position was summarised as follows.  The respondent argued the “stop work” meeting was necessary as: 

“• the respondent’s members required first hand knowledge about the 
status of negotiations with [the DET] for a new industrial agreement 
given the delays which have already occurred with respect to the 
negotiations between the parties; 

• the respondent’s members were not taking industrial action lightly 
given its obligations to students; 

• the respondent’s members will return to their respective workplaces 
after the stop work meeting finished at 10.30am.” 

19 The respondent also maintained their members’ actions were supported by some parents who would not be sending their 
children to school.  The respondent conceded however that negotiations between the parties for a new industrial agreement had 
not been exhausted. 

20 The Commission said the matter before it was an industrial matter as it “relates to issues pertaining to the employment 
relationship between [the DET] and the respondent’s members and the rights of an organisation …”.  The Commission also 
said it was of the view that it had jurisdiction to issue the orders sought pursuant to s44 of the Act.  The Commission said that, 
“when taking into account equity and fairness and the substantial merits of this case, the objects of the Act and the provisions 
of s42B(3) and s42E of the Act with respect to the obligation on parties to bargain in good faith and the Commission’s powers 
to order a negotiating party to refrain from doing any particular thing, the Commission has formed the view that the industrial 
action contemplated under Directive 2 should not occur …”. 

21 The Commission then said that “in reaching this conclusion the Commission has taken into account that the interests of those 
persons directly involved in this dispute, particularly students, will be compromised if the proposed stop work meeting takes 
place on 28 February 2008”.  

22 The Commission also said it was not presently of the view that the terms of Directive 1 constituted an industrial action and 
therefore no order would be issued that it be lifted. 

23 The reasons then concluded in the way I have already mentioned and the order was set out. 
The Direction from the Commission 
24 Section 84A(1)(b) of the Act states that an application of this type may only be brought by  the applicant when directed to do 

so by the Commission.  In a document dated 29 February 2008 the Commissioner who had issued the order referred to a report 
from the applicant of the same date (which has not been put before us) and directed an application be made in the “prescribed 
manner to the Full Bench for enforcement of the Order issued by me on 25 February 2008”. 

The Enforcement Application 
25 The application, in the form of a summons, was filed on 29 February 2008.  The first two paragraphs of the particulars to the 

application set out that the DET and the respondent were negotiating for a new agreement and quoted “Directive 2”.  The 
particulars then continued: 

“3. On the application of the Director General, Commissioner Harrison, 
pursuant to section 44(6) of the Industrial Relations Act issued the 
orders appended hereto which in general terms required the 
Respondent to lift Directive 2 and take reasonable steps to advise its 
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officers, agents, employees and members that the stop work meeting 
would not be held on the 28th of February, 2008. 

4. Contrary to the order made on the 25th February, 2008: 
(a) The stop work meeting was held on the 28th February, 2008. 
(b) The Respondent advised its officers, agents employees and 

members that the stop work meeting be held. 
(c) The Respondent did not advise its officers, employees, and 

members that no further stop work meetings are to be held 
during the currency of the order.” 

The Return Date of the Summons 
26 The application also included an assertion, pursuant to regulation 60(5) of the Industrial Relations Commission Regulations 

2005 (WA), that there was good cause to list the matter less than 14 days from the date on which the application was filed.  
Reasons for the asserted good cause were then set out.  In accordance with regulation 60(5) I specified a first return date of 
7 March 2008, for a directions hearing.  This listing did not conflict with regulation 60(6) as it was not going to be the 
“hearing of the application”. 

The Directions Hearing 
27 At the directions hearing the parties advised the Full Bench that they thought a conference pursuant to s84A(4)(b) of the Act 

would be “availing”.  Accordingly the Full Bench ordered that such a conference take place on 11 March 2008.  The 
conference duly occurred.  At the conclusion the Full Bench made an order listing the application for hearing on 27 March 
2008.  Orders were also made that both parties should prior to that date file and serve written submissions and any affidavits 
upon which they sought to rely. 

The Statement of Agreed Matters 
28 On 25 March 2008 the parties filed a document entitled “Agreed Matters”.  It was signed on that date by the solicitors for both 

parties.  The terms of the document were: 
“1. The Applicant alleges a contravention of the order made by the 

Commission on 25 February 2008 in matter C4 of 2008. 
2. The contravention alleged by the Applicant consisted of the 

Respondent failing to comply with the abovementioned order in that 
a) the Respondent did not lift ‘Directive 2’; 
b) the Respondent did not cease the foreshadowed industrial 

action in the form of a stop work meeting to be held on 
28 February 2008 in relation to the negotiation of the new 
agreement; 

c) The Respondent did not take reasonable steps to immediately 
direct it’s (sic) members to comply with the order. 

3. The Respondent admits to that allegation. 
4. The Respondent offers the following undertaking: 

The State School Teacher’s Union of Western Australia 
Incorporated undertakes that it will, in the future, comply with 
orders of the Commission. 

5. The parties jointly submit, for the reasons separately articulated by 
them in their respective submissions, that the appropriate disposition 
of the present application would be that the Full Bench find that the 
alleged contravention or failure to comply is proved and, pursuant to 
section 84A(5)(a)(i) accept the above undertaking proffered by the 
Respondent.” 

Submissions on the First Day of the Hearing 
(a) The Applicant 
29 The applicant filed written submissions which were amplified at the hearing.  A letter dated 27 February 2008 from the 

respondent to the Director General of the DET was received as exhibit 1.  The letter said: 
“Please be advised that Executive have endorsed the following resolution this 
morning. 
That Executive, after careful and due consideration of the WAIRC Orders 
C/42008 with due respect directs its members to comply with Directive 2 and 
on 28th February 2008 attend a stop work meeting in various forums in the 
metropolitan area and country regions for the purpose of receiving an 
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update on the status of negotiations and to consider further member 
response to the progress of negotiations. 
As a consequence members have been advised to comply with Directive 2 Stop 
Work Meeting tomorrow 28th February 2008.” (emphasis in original) 

30 The letter was signed by the president of the respondent. 
31 The applicant’s written submissions also referred to a document from the respondent to its members.  That document was 

received as exhibit 2.  The document was in the form of an “EBA 2008 Update”, No 32 dated 27 February 2008.  It was headed 
“Directive 2 Stop Work Information”.  The document quoted Directive 2.  The document then said: 

“On 25.02.08 DET sought orders from the WAIRC to have the SSTUWA lift 
Directive 1 and Directive 2. 
The WAIRC issued orders for the SSTU to lift Directive 2. 
Executive met today to give the WAIRC order C/4 2008 due consideration and 
receive advice on this matter. 
As a consequence, Executive determined the following: 
THAT DIRECTIVE 2 STANDS AND THE STOP WORK ACTION FEBRUARY 
28TH GO AHEAD.” 

32 The applicant submitted the letter to the Director General and the EBA Update were in breach of both orders 1 and 2 made by 
the Commission.  It was submitted the breaches were not inadvertent but “considered and wilful”. 

33 The applicant submitted that contrary to order 1, the meeting went ahead on 28 February 2008 with an estimated 
8000 employees participating.  The applicant submitted a number of resolutions were passed at the meeting including as 
resolution 8: 

“The members of the SSTUWA fully support and endorse further industrial 
action as required if the Government does not respond in a timely and 
adequate manner to concerns raised by the SSTUWA in relation to the 
negotiations of the Schools EBA 2008 and the progression of the Union’s log 
of claims.” 

34 The applicant submitted that orders such as those made by the Commission are made in the public interest and require 
compliance if the system contained in the Act is to operate effectively.  It was submitted: “Compliance is not discretionary as it 
has been treated by the Respondent.  Orders of the Commission such as the one in question must be complied with and where 
there is a breach, particularly one which is wilful and flagrant, it is to be viewed seriously”. 

35 The applicant then referred to the conference between the applicant and the respondent and the agreement that the application 
could be “amicably resolved insofar as they are concerned by way of an undertaking given by the respondent to comply with 
any future order of the Commission”. 

36 The applicant advised the respondent had one previous breach in 1989.  The applicant submitted however that this was not 
sufficiently proximate to seriously bear upon the present application: Re State School Teachers Union of WA (Inc.) (1990) 
71 WAIG 33.  It was submitted that having regard to the respondent’s previous history and the relatively short duration of the 
industrial action on 28 February 2008, the appropriate disposition of the application was to accept the undertaking offered by 
the respondent. 

(b) The Respondent 
37 The respondent’s written submissions confirmed the admission of the contravention of the order made on 25 February 2008.   
38 The written submissions then referred to the five ways in which an enforcement application may be disposed of under s84A(5) 

of the Act.  Submissions were made about the three considerations which the Full Bench are required to have regard to by 
s84A(4)(a) of the Act; being the seriousness of the contravention or failure to comply, undertakings that may be given as to 
future conduct and mitigating circumstances. 

39 It was submitted that any “contravention or failure to comply with an order or direction of the Commission is a serious matter, 
as compliance is essential for the efficient and proper exercise of the Commission’s jurisdiction as a court of record and 
industrial tribunal”.  It was submitted that a pattern of repeated contraventions may be regarded as more serious than a “first 
offence”.  It was also submitted that a contravention consisting of a sustained course of conduct over a long period of time may 
be regarded as more serious than a one off incident.  It was submitted that a contravention involving adverse effects upon third 
parties may be regarded as more serious than one which had little or no impact upon others.   

40 The respondent acknowledged that it had, in the past, been required by summons under s73(1) of the Act to show cause why its 
registration should not be suspended or cancelled but the application was dismissed by the Full Bench on 6 December 1990 
(Re State School Teachers Union of WA Inc). 

41 Reference was made to the DET not intervening in the proceedings and there being no evidence of third parties being harmed 
by the contravening conduct.  It was said that the industrial action could be inferred to be disruptive to some extent but beyond 
that it was not possible to make any positive findings.  It was submitted the contravention was a one off incident. 
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42 The respondent said it had not ruled out the possibility of additional industrial action and pointed out the present order did not 
prohibit all industrial action.  The Full Bench were also advised that the order was now, but not at the time of the 
contravention, the subject of a pending variation application and notice of appeal.  It was submitted the only relevance of 
providing this information to the Full Bench was so that it might be inferred the respondent is presently seeking to secure 
preferred outcomes through the means provided under the Act and not in defiance of the Commission.  It was conceded that 
even if the order was later varied or quashed on appeal it was “operative and must be treated as having been valid at the time 
of the” contravention. 

43 It was submitted that the undertaking offered was as broad as could be advanced as it was not limited in time or subject matter.  
Under the heading of mitigation, the respondent submitted: 

“22. The contravention occurred in the context of a bargaining period, 
under Division 2B of Part II of the Act, during which the parties to 
negotiations for a new industrial agreement (the respondent, and the 
Director General of the Department of Education and Training) are 
subject to duties to bargain in good faith. 

23. The issues involved in bargaining for a new agreement, governing the 
remuneration and working conditions of the union’s members, are the 
most significant issues that could face the union and its members.  The 
stakes are extremely high. 

24. The union has alleged, in s.44 proceedings before the Commission, 
that the employer has failed to bargain in good faith.  At the time that 
the s.44(6) order was made, the employer had not made any offer for 
a new agreement since an offer was comprehensively rejected by a 
vote of the employees conducted in December 2007.  The employer 
had not released relevant information to the union, despite formal 
request, including the report of the Twomey Taskforce.  The Twomey 
report is understood to have recently examined and informed the 
Department about conditions and working environment, the role of 
teachers, recruitment and distribution incentives, career progression, 
leadership, professional status, diversity in the workforce and 
alternative delivery models.  All of these matters are directly relevant 
to the negotiations for a new industrial agreement, and the respondent 
considers that it demonstrates a failure to bargain in good faith, on 
the part of the employer, to withhold the report.” 

44 The respondent then acknowledged the Full Bench was not bound to accept the undertaking proffered, or the agreement as to 
the appropriate disposition between the applicant and the respondent. 

45 It was submitted that directing the applicant to issue a summons under s73(1) of the Act should be regarded as a sanction of last 
resort within the enforcement scheme.  In support of this the respondent cited The United Furniture Trades Industrial Union of 
Workers, WA v The Construction, Mining and Energy Workers’ Union of Australia, Western Australian Branch (1990) 
70 WAIG 3048 at 3049 per Sharkey P. 

46 It was then submitted: 
“There is little conceivable reason why an order for a caution or a (relatively 

modest) fine should be preferred to accepting the undertaking proferred 
(sic) by the respondent.  Presumably, those sanctions are available to be 
considered in circumstances where a respondent offers no undertaking, but 
the contravention is not considered serious enough to warrant action under 
s.73(1).” 

Discussion on the First Day of the Hearing 
47 At the hearing, there was discussion between the Full Bench and counsel about whether the information placed before the Full 

Bench adequately allowed it to assess the seriousness of the contravention.  In particular there was a lack of information about 
the effects of the contravention which had been commented upon in the submissions of the respondent.  For example the Full 
Bench noted the information provided did not advise whether, or the extent to which, the concerns which were held by the 
Commission and led to the orders being made, had materialised. Additionally although the applicant submitted that 
approximately 8000 employees were involved in the industrial action the effect of this was not specified.  Accordingly the Full 
Bench discussed with counsel whether an order should be made requiring the applicant to place additional information before 
it.  Although both counsel submitted additional information was not necessary, neither submitted that it would be beyond 
power to make such an order. 

48 I also advised the parties I did not necessarily think that either the acceptance of the undertaking or the issuing of a caution 
would be an adequate disposition of the application given, in part, the possible seriousness of the contravention, and the Full 
Bench would need to consider whether to impose a financial penalty or direct the applicant to issue a summons under s73(1) of 
the Act. 
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49 Having regard to these comments and the foreshadowed position of the Full Bench to require additional information, the 
respondent’s counsel said that further submissions about the appropriate disposition would be deferred until a resumption of 
the hearing. 

50 During the hearing the respondent’s counsel at one stage appeared to back away from the submission referred to above about 
“effects on third parties”.  Upon further discussion however counsel acknowledged that the Full Bench would not be in error if 
it assessed the seriousness of the contravention in part by reference to its consequences (T15). 

51 After a short adjournment to discuss the matter, the Full Bench then made the following orders: 
“1. The applicant shall by 11:00am on 2 April 2008 file and serve 

additional information about the number of schools in the State of 
Western Australia and the proportion of schools which were closed, 
where teaching services were not provided or which were otherwise 
affected by the admitted breach of the order of the Commission and 
the length of any such closure or other effect.  

2. The respondent may by 3:00pm on 4 April 2008 file and serve a 
response to the additional information provided in accordance with 
Order 1. 

3. The hearing of the application is adjourned to 7 April 2008 at 
10.30am.” 

The First Additional Information Document 
52 On 2 April 2008 the applicant filed a document entitled “Additional Information Filed by Applicant Pursuant to Order Made 

on the 27th March 2008” (the First Additional Information Document).  It conveyed information that the applicant had 
received from the DET.  The DET said there could be a range of opinions about where the “line in the sand” should be drawn 
about when “teaching services” were “affected”.  The DET said the absence of 1 in 3 students and/or 1 in 3 teachers for all or 
part of the day “would be accepted by a school community as a generous place for the line to be drawn”. 

53 The First Additional Information Document then set out the following data received from 720 out of 768 schools or education 
centres: 

“1. The number of schools/education support centres that closed for all or 
part of Thursday 28 February 2008 is 35 (4.5%) 

2. The number of schools that remained open and a third or more of 
teaching staff were absent from their school for all or part of the 28 
February 2008 school day is 434 (60%) 

3. The number of schools that remained open and a third or more of 
students were absent from their school for part or all of the 28 
February 2008 school day is 531 (70%) 

4. The number of schools that remained open and more that [sic] a third 
of teaching staff and more than a third of students were absent from 
their school for all or part of the 28 February 2008 is 405 (53%)”. 
(emphasis in original) 

54 The respondent did not file any documents in accordance with order 2 above but made submissions about the First Additional 
Information Document and provided some information through their counsel from the bar table, without objection, on the 
second day of the hearing. 

Submissions on the Second Day of the Hearing 
(a) The Applicant 
55 The applicant submitted the contents of the First Additional Information Document showed there was significant disruption.  

Counsel then submitted that in assessing the seriousness of the contravention the primary consideration was the way in which 
the contravention was committed in the face of the order under consideration.  It was submitted the effect of the industrial 
action was a subsidiary consideration.  Counsel submitted the contravention occurred after a considered decision by the 
executive and the members were directed to continue with the foreshadowed industrial action notwithstanding an order being 
made by the Commission that it not.  It was submitted that in isolation the breach was at a high level of seriousness.  Counsel 
also submitted the public interest was an important consideration in enforcement proceedings.   

56 The applicant did not as had been ordered provide information about the “length of any such closure or other effect”.  The 
applicant’s counsel said the information could be obtained within 7 days. 

57 The applicant’s counsel submitted that if the Full Bench imposed a financial penalty then pursuant to s84A(7) of the Act the 
Full Bench should order that the respondent pay the penalty and that it should be payable to the Crown in right of the State of 
Western Australia.  The applicant also submitted there was a “chasm between” the imposition of a fine and the commencement 
of proceedings under s73 of the Act pursuant to a direction.  It was submitted that a persistent or at least a repeated 
contravention of a serious nature approximate to that described in Re State School Teachers Union was a starting point in 
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deciding if the commencement of deregistration proceedings should be directed.  That is a clear demonstration that an 
organisation would not act within the system contained in the Act was required before deregistration proceedings should be 
commenced. 

(b) The Respondent 
58 The respondent accepted that based on the First Additional Information Document there was widespread effect amongst 

schools in Western Australia. It was submitted however that it was difficult to assess the extent of the disruption.  The 
respondent’s counsel said there was a meeting in Perth which was attended by about 6000 teachers and meetings elsewhere 
attended by about 2000 members.  It was accepted that the respondent’s membership was at least 13177 as contained in the 
Officers and Membership Return lodged with the Commission in January 2008 (the 2008 Return) and “well in excess of half” 
of the membership had engaged in the stop work meetings. 

59 The meeting in Perth ended at 10.25am with the intention that teachers could return to school by 11.00am or 11.30am.  The 
respondent did not provide any specific evidence or information about whether this had eventuated.  It was submitted that in 
the scheme of things the extent of the disruption to the academic programme of students and the inconvenience to parents and 
the wider public was not great. 

60 Reference was made to the lack of any attempt to intervene in the hearing by the DET.  It was submitted that despite the 
decision of the Full Bench in Registrar v Metals and Engineering Workers’ Union – Western Australia and Others (1993) 73 
WAIG 557 at 558-9, it could have attempted to do so. 

61 Although it was accepted there was a serious breach of the order, it was again submitted that directing the applicant to issue a 
summons under s73 of the Act was a disposition of last resort.  It was submitted the possible dispositions of accepting the 
proffered undertaking or issuing a caution were adequate in the circumstances.  It was submitted that issuing a caution would 
not have any difference in substance to accepting the undertaking. 

62 Reliance was placed on the lack of any relevant “record” or series of wilful contraventions in the face of an undertaking like 
that proffered.  It was also submitted that imposing a financial penalty was most appropriate for people or entities who were 
occasional users of the industrial relations system provided by the Act.  It was also submitted that even if the Full Bench 
thought the maximum financial penalty of $2000 was inadequate this should not cause it to more readily dispose of the 
application by directing a summons to be issued under s73.  Counsel accepted the respondent “certainly” had the capacity to 
pay a financial penalty (T41).  The respondent accepted the correctness of the submission by the applicant’s counsel as to who 
and by whom the payment of any financial penalty should be made.  The respondent’s counsel did not provide a clear response 
to a question about whether the proper construction of s73 was that the summons could be issued to show cause why a 
suspension of registration as opposed to a cancellation should not occur. 

63 The respondent’s counsel also provided additional background to the respondent taking industrial action including the stop 
work meeting.  The presently existing industrial agreement was due to expire in February 2008 and the parties had been 
negotiating about a new agreement.  The DET had put an offer in December 2007 but this had been rejected by 90% of the 
respondent’s members.  A subsequent offer put by the DET in February 2008 offered inferior conditions.  Although it was 
accepted that the Commission had found there were additional discussions to be had, it was submitted the respondent’s 
members were justifiably frustrated and that this brought pressure to bear on the executive of the respondent.  It was submitted 
the decision to disregard the order of the Commission was not casually made.  It was argued the respondent’s object was to 
protect and advance the interests of it members and that the issue at stake was extremely important to its members.  The lack of 
any present offer was submitted to be extraordinary given the months of negotiations. 

64 Counsel accepted however that the respondent could have sought a direction from the Commission under the “good faith 
bargaining” provisions under Division 2B of Part II of the Act, or if it was not satisfied with the order made by the 
Commission, filed a notice of appeal and made an urgent stay application under s49(11) of the Act. 

Reserved Decision and Request for Additional Information 
65 At the conclusion of the second day of the hearing the Full Bench reserved its decision. I subsequently requested, via a letter 

by my associate that the additional information about the length of any closure or other effect be provided. 
The Second Additional Information Document 
66 In response to the request on 11 April 2008 the applicant filed another document with the heading “Additional Information 

Filed by Applicant Pursuant to Order Made on the 27th March 2008” (the Second Additional Information Document).  The 
Second Additional Information Document said by way of background that the Director General of Education announced on the 
eve of the industrial action that principals who thought the number of their teaching staff who indicated they were taking 
industrial action was such that the adequate supervision of students was not assured, could close their school. 

67 The Second Additional Information Document contained a table which showed the “work fractions” of full-time and part-time 
teachers absent on “strike leave” from school on 28 February 2008.  The contents of the table were obtained from information 
forwarded about teacher strike leave by school principals and recorded in the DET’s Human Resource Management 
Information System (Payroll).  The  table was : 
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Work Number of Number of 
Fraction Full-time teachers Part-time teachers 

0.05-0.19 0 9 
0.2-0.29 8 22 
0.3-0.39 4 29 
0.4-0.49 5 50 
0.5-0.59 6392 1217 
0.6-0.69 0 1 
0.7-0.79 0 0 
0.8-0.89 0 0 
0.9-0.99 0 0 
1.00 17 3 

TOTAL 6426 1331 

68 The respondent did not provide any submissions or information in response to the Second Additional Information Document. 
Construction of s84A of the Act 
(a) Methodology 
69 The method of construction of the section I adopt is in accordance with what I said in Theiss Pty Ltd and Others v The 

Automotive, Food, Metals, Engineering, Printing & Kindred Union of Workers – Western Australian Branch and Others 
(2006) 86 WAIG 2495 at [54]-[57].  

(b) The Nature and Purpose of Enforcement Applications 
70 Section 84A provides for applications for “enforcement”.  However the purpose of the section is not just to enforce, in the 

sense of trying to coerce or ensure compliance with particular orders of the Commission or sections of the Act.  Importantly the 
focus of the section is also to reinforce the requirement for parties to comply with the Act and the orders of the Commission, 
and to allow the Commission to publicly admonish and take sanctions against transgressors. 

71 As such a purpose of s84A is similar to an application for contempt of court.  (See Witham v Holloway (1995) 183 CLR 525 at 
533, Australasian Meat Industry Employees’ Union and Others v Mudginberri Station Pty Ltd (1986) 161 CLR 98 at 106-108, 
Construction, Forestry, Mining and Energy Union v BHP Steel (Ais) Pty Ltd (2003) 196 ALR 350 at [35]-[36] and Australian 
Competition and Consumer Commission v World Netsafe Pty Ltd and Another (2003) 204 ALR 537 at [10]-[11]).  Indeed the 
contravention of an order of a court is one of the classic examples of contempt.  Accordingly, although the focus of the Full 
Bench must be on the statutory regime contained in s84A of the Act, observations made by courts in the context of contempt 
are of some assistance. 

72 The Act does not contain any separate process for dealing with a breach of an order as a contempt of court, save in the 
instances of the Industrial Appeal Court (IAC) and the President, “in the exercise of the jurisdiction conferred on him by this 
Act and when presiding on the Full Bench or sitting or acting alone…” (See ss92(1) and (4) of the Act).  The IAC and the 
President have the “same power to punish contempts of its power and authority as has the Supreme Court in respect of 
contempts of Court ...” (s92(1)).  Section 92(2) specifically says that a contempt may be punished by a fine, “without 
prejudicing the generality of the power…”.  The powers of the Supreme Court for a civil or criminal contempt include 
committal (meaning imprisonment) and the imposition of a fine.  Apart from any inherent limitations against excessive fines, 
there is no maximum to the fine that can be imposed (See Kennedy v Lovell [2002] WASCA 226 at [6]).  It is not clear why the 
legislature has drawn a distinction between the disposition of a breach of an order of the President, as a member of the 
Commission when acting alone or as part of the Full Bench and those made by other members of the Commission, given that 
the Commission is a court of record (s12 of the Act).  As I will elaborate a little later on there is also a different regime in place 
for dealing with a contempt, by amongst other things the breach of an order, in the Magistrates Court of Western Australia and 
the State Administrative Tribunal of Western Australia (SAT).   

73 The purpose of taking proceedings against someone for acting in breach of a court order are clear. In BHP Steel, Tamberlin and 
Goldberg JJ (with whom Moore J agreed) cited Mudginberri Station and said at paragraph [36]: 

“The majority emphasised (at CLR 107) that the underlying rationale of the 
exercise of the contempt power was that it is necessary to uphold and protect 
the efficient administration of justice.  In the case of an imposition of a fine or 
where committal is ordered, the purpose is to protect the efficient 
administration of justice by demonstrating that the court's orders will and 
must be enforced.  If a court lacks the means to enforce its orders then they 
could be disobeyed with impunity and ultimately litigants would suffer and 
administration of justice would be brought into dispute: see Lowe & Sufrin, 



344                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

Borrie & Lowe's Law of Contempt, 3rd ed, 1996, p 4.  There is an important 
distinction between casual disobedience, where it may readily appear that the 
primary purpose of exercising the power is to vindicate the rights of the 
successful party, and instances of disobedience accompanied by public 
defiance, where the primary purpose of exercising contempt power is to 
establish the court's authority: see Mudginberri at CLR 108.” 

74 Similarly, McHugh J in Pelechowski v The Registrar, Court of Appeal (NSW) (1999) 198 CLR 435 said at [88]: 
“If breaches of the orders of the courts were regarded as of little moment, 
respect for and observance of the law would inevitably deteriorate and, 
ultimately, pose a threat to social order.”  (Citing Mudginberri at 115); and 
see also Kirby J in Pelechowski at [147]-[149]). 

75 The observation of McHugh J was applied by Heerey J in Mobileworld Communications Pty Ltd v Q and Q Global Enterprise 
Pty Ltd [2004] FCA 1200 at [22] and Spender J in World Netsafe at [11]. 

76 In my opinion these comments are apposite to this s84A application.  The fact that both Mudginberri Station and BHP Steel 
were cases of union industrial action in breach of court orders supports this.  These judicial comments establish that there is a 
public interest in applications for the “enforcement” of the disobedience of an order of the Commission (see Mudginberri 
Station at 107). 

(c) The Section 84A(4)(b) Conference 
77 I have earlier referred to the procedural requirement contained in s84A(4)(b) of the Act and the way in which it was fulfilled in 

the present application.  Although this subsection refers to the “amicable resolution of the matter to which the application 
relates”, the parties proceeded on the basis that this meant the enforcement application and not, in this instance, the industrial 
dispute between the DET and the respondent.  In my opinion this is correct.  The parties also agreed that despite any agreement 
between them as to the appropriate disposition of the matter, the Full Bench was not bound by this.  Again this is correct. 

(d) Seriousness 
78 If a failure to comply or contravention of one of the matters specified in s84A(1) is proved, s84A(4)(a) requires the 

“seriousness of the contravention or failure to comply” to be taken into account in dealing with the application.  It seems clear 
that the reason why the Full Bench must take into account “seriousness” is because there is a myriad of conduct which might 
comprise a failure to comply or a contravention covered by s84A. 

79 Section 84A(1) applies to 5 different matters, being a contravention or failure to comply with: 
(i) any provision of the Act; 
(ii) an order or direction made under s66; 
(iii) section 44(3) (a summons to attend at a compulsory conference); 
(iv) a direction, order or declaration given or made under s32; or 
(v) a direction, order or declaration given or made under s44. 

80 In the present application there has been the contravention of an order of the Commission made under s44 of the Act.  In 
assessing seriousness the focus is on what the order required and how it was contravened.    

81 I have earlier set out the relevant submissions by the parties about how seriousness is to be determined.  In my opinion the 
question of seriousness needs to be looked at by reference to all of the relevant facts and circumstances.  I do not think that any 
narrow or compartmentalised view is appropriate.  For example I do not think there is necessarily a distinction between the 
manner of a breach and the consequences thereof or that the former is necessarily the primary focus of the section rather than 
the latter.  Instead I think the appropriate methodology is to take an overall view of seriousness on the basis of a synthesis of 
the context, facts and circumstances which are relevant in any particular case.  Different factors might be present or dominant 
in one case and not another. 

82 This analysis and what follows is supported by cases on contempt and primarily those constituted by the breach of a court 
order.  Examples are World Netsafe, BHP Steel, Mobileworld Communications and Mudginberri Station.  In World Netsafe, 
Spender J at [16]-[17] set out principles to guide the “appropriate penalty”.  So too did Malcolm CJ (Murray and Steytler JJ 
agreeing) in Kennedy v Lovell at [14]ff, albeit in the different context of the failure to obey a summons issued by a Royal 
Commission.  I have found these helpful.  As to the relevance, the consequences of a contravention, in assessing seriousness, I 
am reinforced in the view I take by this observation of Spender J in World Netsafe at [17]: 

“As always, in assessing the seriousness of a contempt, the practical 
consequence of the contemnor's failure to comply and its effect upon the 
effective administration of justice in the case in question is a relevant factor.” 

83 Without intending to be exhaustive, in assessing the seriousness of a contravention of an order of the Commission, relevant 
facts and factors will usually be: 

(i) The type of order which was contravened. 
(ii) The circumstances in which the order was made. 
(iii) The reasons why the contravention occurred. 
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(iv) Linked to (iii), the nature of the contravention; how it occurred and whether it was deliberate, unintentional 
or inadvertent. 

(v) Linked to (iii) and (iv) whether there had been other breaches of the same order or related orders. 
(vi) The consequences of the contravention upon: 

(aa) The functioning of the Commission. 
(bb) The public. 
(cc) The other party to any industrial dispute. 

(vii) The status of the contravener. 
84 I will later follow this process of analysis in assessing the seriousness of the respondent’s contravention. 
(e) Undertakings 
85 The effect of an undertaking upon the appropriate disposition depends upon the nature of the undertaking, by whom it is given, 

and the nature and seriousness of the failure to comply or contravention.  I will later consider the respondent’s proffered 
undertaking but for present purposes it can be contrasted to a situation where, for example, a person largely through ignorance 
fails to attend when summonsed under s44 of the Act, and then undertakes to the Full Bench that he/she will attend the next 
hearing date. 

86 The Registrar v McGlew (2006) 86 WAIG 400 illustrates the point.  There, Mr McGlew, an employee of a respondent 
employer was without his knowledge nominated by that employer as the appropriate person to be summonsed to represent it at 
a s44 conference.  Mr McGlew received late notice of the summons, was then advised by more senior employees to ignore it 
and by the time the matter came before the Full Bench the industrial dispute was settled.  The Full Bench decided it was 
appropriate to accept Mr McGlew’s undertaking “to comply with any future summons or similar order of the Commission 
requiring me to attend a conference or any other matter requiring my presence before the Commission”. 

(f) Mitigation 
87 Facts and circumstances of mitigation are those which make the contravention or failure to comply less serious or are 

otherwise relevant in reducing the extent to which the disposition is required to be punitive.  Again without attempting to be 
extensive, mitigatory factors of the second type can be: 

(i) The provision of an apology or other expressions of remorse or public contrition. 
(ii) A lack of relevant record of failures to comply or contraventions 
(iii) Admissions of the contravention or at least relevant facts which deserve recognition by the Commission as 

indicating “the willingness of the offender to facilitate the course of justice” (Cameron v The Queen (2002) 
209 CLR 33 at [14]).  The consequence of this will be the saving of the time and resources of the applicant 
and the Commission. 

(iv) Related to (i) and where relevant a cessation of the contravening conduct or demonstration that the “lesson 
has been learned”. 

(g) Permitted Dispositions 
88 Section 84A(5) sets out what the Full Bench may do on the hearing of an enforcement application.  If the contravention or 

failure to comply is proved then the Full Bench may exercise any of the four powers set out in s84A(5)(a)(i)-(iii).  If not 
proved the Full Bench must dismiss the application (s84A(5)(b)). 

89 If the contravention is proved then in considering which of the four ways in which the matter may be disposed of, the Full 
Bench must of course have regard to the three matters referred to earlier and set out.  In my opinion there is a gradation of 
possible dispositions or penalties which may be imposed.  The acceptance of an undertaking or the issuing of a caution is at 
one level, followed by the imposition of a financial penalty and then finally the directing of the applicant to issue a summons 
under s73(1) of the Act (a s73 direction).  Within the latter there is the prospect of the Full Bench making a direction that the 
applicant issue a summons for suspension for a period of time as opposed to deregistration.  The former would of course be a 
less serious disposition. 

90 I accept the submission of the applicant that there is a “chasm” between the imposition of a financial penalty and issuing a s73 
direction.  This is in part because of the low level of the maximum financial penalty.  I use the word “low” in both an absolutist 
and comparative way. In an absolutist sense the amount of $2000 is not a substantial penalty in 2008.  It is comparatively low 
when measured against the penalty which could have been imposed by the Full Bench in 1984, the financial penalties which 
might be imposed for the same transgression by other courts and tribunals in Western Australia or federally and the financial 
capacity of at least some organisations. As such, as I will endeavour to explain, there is a real question as to whether the 
purposes of the imposition of a financial penalty can be attained in all relevant cases. 

91 The penalty has not been amended since s84A was first inserted into the Act in 1984.  Clearly the real value of and punishment 
and possible deterrent effect constituted by the imposition of a financial penalty of $2000 to an organisation or association in 
1984 was much greater than now.  Since 1984 there have been many amendments to the Act by state governments of both 
political persuasions, but the financial penalty contained in s84A has been untouched.  I am not aware of any governmental 
policy that a breach of an order of the Commission is less serious now than in 1984.  It may therefore be that there has simply 
been an oversight in not increasing the penalty. 



346                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

92 I earlier referred to the contrasting regimes for contempt that exist in the Magistrates Court and the SAT.  Sections 15 and 16 
of the Magistrates Court Act 2004 (WA) have the effect that a contempt, constituted by a failure to comply with an order of 
the court without reasonable excuse, may be penalised by a fine of not more than $12000 or imprisonment for not more than 
12 months or both.  Section 100 of the State Administrative Tribunal Act 2004 (WA) provides that the President of the SAT, if 
satisfied that an act or omission of a person would constitute a contempt of the Supreme Court if a proceeding of the SAT were 
a proceeding in the Court, may report that act or omission to the Supreme Court and the Court has jurisdiction to deal with the 
matter as if it were a contempt of the Court.  As set out earlier the powers of the Supreme Court to deal with contempt are 
broad and large fines may be imposed.  A contempt of the Federal Court constituted by breaches of orders in an industrial 
context have at times attracted heavy penalties, for example $50 000 in BHP Steel and $20 000 against officials of a union, in 
Australian Industry Group v Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union (2000) 97 IR 474.  
As I have said, it is not clear on the face of the Act why the maximum financial penalty which can be imposed by the Full 
Bench is at the low amount that it is, or why there has been no amendment since 1984.  As I have intimated it is a matter which 
may well benefit from legislative attention.  

93 I then said that if the maximum financial penalty that can be imposed is low, it undermines at least part of the purpose of 
imposing a fine in proceedings which involve the contravention of a court order.  

94 In Registrar of the Court of Appeal V Maniam [NO 2] (1992) 26 NSWLR 309 Kirby P (with whom Hope A-JA agreed) in a 
paragraph at page 314 emphasized that the purposes of “punishment” of someone that had committed a contempt were 
“deterring the contemnor and others in the future from committing like contempts; and denouncing the conduct concerned in 
an approximately emphatic way”.  This paragraph has been quoted with approval in other Australian state jurisdictions 
including by Malcolm CJ in Kennedy v Lovell at [7].  It is also consistent with the paragraphs I earlier quoted from BHP Steel 
and Pelechowski.  Additionally as the nomenclature suggests the imposition of a financial penalty is for the purpose of 
penalising the transgressor, when it is not appropriate to accept an undertaking, issue a caution or make a s73 direction.  As 
stated in the context of the criminal law, the purpose of a fine is ordinarily to “punish the offender” and should contain a 
“sting” (Perez v The Queen (1999) 21 WAR 470 at 482 per Owen Jin part quoting Sgroi v The Queen (1989) 40 A Crim R 197 
per Malcolm CJ at 200-201; Wallwork J agreeing). 

95 Given that the maximum financial penalty which can be imposed under s84A(5)(a) is $2000, this will not in all cases be 
sufficient to penalize or “sting” an organisation or association, act as a deterrent or in my opinion adequately denounce a 
failure to comply or a contravention. 

96 I acknowledge that there are differences between the position of registered organisations and associations under the Act and 
litigants in the other courts mentioned above and the SAT.  In those courts and for the SAT the ultimate sanction for contempt 
is imprisonment.  An organisation or association cannot be imprisoned and for them the sanction of deregistration or 
suspension is severe.  But where a s73 direction is not appropriate, s84A(5)(a) of the Act contains a maximum financial penalty 
of $2000.  This is much less than can be imposed for a breach of an order of the Magistrates Court (which when constituted as 
the Industrial Magistrates Court is subject to appeals to the Full Bench), the SAT and the Supreme Court.  There has been no 
submission put to the Full Bench which would explain why this is so and the reason is not apparent to me.  One could ask 
rhetorically: “why is a breach of an order of a Commissioner less significant than that of the SAT or Magistrates Court”, or 
“why are parties, including organisations and associations, appearing before Commissioners in a more protected position 
than litigants in other courts and tribunals?”.  This was not addressed in these proceedings and so I do not think any more can 
be said about it on this occasion. 

97 The Full Bench must of course dispose of the application within the penalties provided for in the Act.  I do think however that 
the Full Bench is justified in categorising the maximum financial penalty as low given the legislative and judicial comparisons 
I have referred to, the purposes of a financial penalty for the contravention of a court order and the economic capacity of some 
organisations or associations.  Accordingly I do not think the Full Bench should necessarily reserve a financial penalty of 
$2000 or something close to it for only the worst type of case not warranting a s73 direction.  A financial penalty of close to or 
at the maximum can be achieved by decreasing the differentiation in penalty that results from one type of case being less 
serious than another and giving less of a “discount” for mitigation. That is there will be a truncation of the impact, in dollar 
terms, of these two factors.  

98 I do not accept the submission by the respondent that the imposition of a financial penalty is ordinarily more appropriate for 
someone who is an irregular participant in the Commission’s processes.  There is no reason why the purpose of imposing a 
financial penalty only applies to irregular Commission participants.  The fact that there is a greater maximum financial penalty 
for organisations and associations as opposed to others also tells against the correctness of the respondent’s submission. 

99 Section 84A does not contain a set of criteria against which the Full Bench should assess whether to issue a s73 direction.  In 
my opinion however a s73 direction should only be made when the Full Bench is of the opinion that, given the contravention 
or contraventions before it and any record of previous misconduct by an organisation or association, there is a real prospect a 
Full Bench would suspend or cancel registration after a s73 hearing.  If there is not then in my opinion the option of a s73 
direction should not be exercised.  The low maximum financial penalty does not increase the occasions when a s73 direction 
should be made.  This is because they are in sense different species of sanction. 

100 I accept that ordinarily a s73 direction would be appropriate in cases where there has been an exhaustion of other possible 
dispositions in the past and/or a series of wilful and serious breaches of Commission orders and/or widespread public 
disruption of a serious or lengthy nature.  This is not to say however that an isolated occasion of a very serious contravention 
could not lead to a s73 direction.  The legislation does not provide any such limitation.   
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101 In my opinion the observations about organisations made by the Full Bench Re Metropolitan Laundry Employees’ Industrial 
Union of Workers (1982) 62 WAIG 327 at 329 are apposite: 

“Under the Act a society of employees, on application to the Commission, may 
be registered as a union.  Registration may not be authorised if such 
registration is not necessary or desirable or would not be likely to advance 
the purposes and objects of the Act.  On registration the union and its 
members are subject to the jurisdiction of the Western Australian Industrial 
Appeal Court and the Commission and to the Act and, subject to the Act, all 
its members are bound by the rules of the union.   
A society of employees is not obliged to seek registration as a union but 
having done so and been registered to advance the purpose and objects of the 
Act a union is obliged to conduct itself accordingly.  An object of the Act is to 
encourage employers and employees to have regard for the interests of the 
community and to provide a means whereby the public interest may be 
safeguarded.  That is given emphasis in section 73 where the safety, health or 
welfare of the community is at risk.  A union which operates in an industry 
involving the interest of the community where its health and welfare may be at 
risk has a particular responsibility.  Should such a union choose to act in a 
manner which is not likely to advance the purposes and objects of the Act it 
should not expect to retain registration.” 

102 If an organisation or association demonstrates that it is not prepared to act in accordance with the industrial relations system of 
the state and comply with orders of the Commission then it cannot expect to retain the rights and responsibilities granted by the 
Act to represent its members.  This may be regarded as an overarching basis for deciding a s73 direction is the appropriate 
disposition. 

Consideration and Determination 
(a) Contravention Proved 
103 In terms of s84A(5)(a) of the Act the contravention by the respondent is proved. It has been admitted by the respondent and is 

established by the evidence and information before the Full Bench. 
(b) Irrelevant Matters 
104 I think it should be made clear though that the present application and its disposition have nothing to do with the merits of the 

respondent’s pay claims.  That issue is not in any way before the Full Bench.  Secondly it is not in issue whether or to what 
extent there would have been in the absence of the order made by the Commission, any “right to strike” held by the 
respondent’s members.  The application is simply about the actions of the respondent in contravening the order of the 
Commission by, amongst other things, having the stop work meeting on 28 February 2008. 

(c) Seriousness 
105 This is to be assessed in accordance with the process of analysis earlier described.  The contravention is simple to discern in 

the present application.  At its most basic, the order required the respondent not to proceed with the stop work meeting on 
28 February 2008.  The executive of the respondent met and decided to proceed with the meeting.  The respondent and its 
members then did so. 

106 In this application the s84A process cannot be used to coerce the respondent to comply with an order, as the time for 
compliance is in the past.  The purpose of the application is as I have stated earlier; to denounce the conduct of the respondent 
and to reinforce the importance of the requirement that parties must comply with orders of the Commission.   

107 The respondent is a large well established public sector union.  It has been in existence for a long period of time and presently 
has in excess of 13,000 members.  I have cited above the 2008 Return figure of 13,177 members.  The 2007 Return cited 
13,513 members.  The 2007 and 2008 Returns show that the President, Vice President and General Secretary and two other 
members of the executive have been executive members for in excess of 1 year.  It may therefore be inferred that they have 
some experience in acting for and on behalf of the respondent.  In the 2008 Return there were 19 people listed as members of 
the executive, including the President, Vice Presidents and General Secretary.  The President, Senior Vice President and 
General Secretary were listed as being full time employees of the respondent.  Of the remaining 16 executive members, 15 
were listed as being teachers and one a lecturer. In summary the respondent is a large and well resourced organisation and 
ought to know the obligations and responsibilities which are the concomitant of its rights under the Act.   

108 The respondent’s members and therefore the respondent have a particular responsibility as they work to serve school children, 
a very vulnerable section of the community.  In addition, if they engage in stop work meetings this necessarily inconveniences 
the parents and carers of school children. This is part of the background against which the seriousness of the contravention by 
this respondent needs to be assessed. 

109 The reasons of the Commission which I have summarised earlier set out the immediate context within which the order was 
made.  As stated earlier this affects the seriousness of the contravention. 

110 The relevant context, taken from the Commission’s reasons for decision, was: 
(i) The parties were in the process of negotiating a new agreement. 
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(ii) To this end a bargaining period under the Act had been commenced and was pending. 
(iii) The Commission did not record any complaint by the respondent about the “good faith” of the DET in 

bargaining, nor about the lack of provision to it of the Twomey report. 
(iv) The respondent conceded that negotiations were not at an end. 
(v) The DET said that in the week following they would provide a revised offer to the respondent. 
(vi) The DET said that the planned industrial action could however jeopardise this. 
(vii) The Commission did not record any submission by the respondent that there was a clamour from its 

membership for the holding of the meeting, either at all or during work hours. 
(viii) The concerns of the DET, that the stop work meeting would place in jeopardy its capacity to comply with its 

duty of care, the provision of educational programmes and the disruption to the public was placed squarely 
before the Commission. 

(ix) Importantly, having regard to this context, the Commission ordered the stop work meeting must not occur 
and the respondent should take particularised steps to ensure this. 

(x) The primary reason for the order was because of “the public interest and to prevent the further deterioration 
of industrial relations …”. 

111 All of this demonstrates that the conduct of the respondent in breach of the order was most serious.   
112 So too does the nature of the contravention and the way in which it occurred. The order was made on 25 February 2008.  The 

planned stop work meeting was scheduled for 28 February 2008.  If the respondent then thought there was an error in the 
making of the order a notice of appeal could have been urgently filed and an application made under s49(11) of the Act for a 
stay of the operation of the Commission’s order.  

113 The full executive of the respondent met on 26 February 2008 and made a very deliberate decision to defy the order made by 
the Commission.  This was announced to both the DET and the members of the respondent.  The executive did not inform the 
members that if they were to participate in the stop work meeting they would be in breach of the order as worded. 

114 The contravention did not occur because the members, having been fully informed of the circumstances, pressed the executive 
to do so.  In my opinion neither the executive’s communication to the members nor the DET set out any good reason for the 
contravention.  To reiterate, this is not to say that the respondent’s pay claims are or are not meritorious – even if they were it 
did not in any way excuse a contravention of an order by the Commission as a court of record. 

115 The contravention of the Commission’s order was of a type described by the High Court in Mudginberri Station as 
“contumacious”, meaning wilful or deliberate, rather than “casual, accidental or unintentional” (see 112-113).  It was also 
accompanied by some “public defiance” which has been recognised, in contempt proceedings and in my opinion applicable to 
s84A applications, as more deserving of a penal disposition.  (See for example BHP Steel at [36] and [38] and Maniam per 
Kirby P at 315). 

116 In addition if there was a need for the respondent and its members to meet to enable developments about negotiations for the 
new agreement to be explained and discussed, there was no reason why this had to occur at the scheduled time or involving a 
stop work meeting.  It could have taken place outside school hours, for example at 4.30pm on a week day (given that the 
respondent’s members were not according to Directive 1 participating in out-of-school hours activities) or on a Saturday 
morning.  The contravention was therefore entirely preventable and unnecessary to achieve the espoused purpose of the 
meeting.   

117 It is also difficult to see what good purpose was served by going ahead with the stop work meeting.  The respondent did not 
submit there was any progress made in the negotiations with the DET because of the meeting and indeed the respondent had 
accepted before the Commission that negotiations were still pending.  The respondent knew of the concerns of the DET and the 
reasons why the Commission made the order it did.  They were however disregarded in a fairly cavalier fashion save for the 
giving of some notice to the DET that the stop work meeting in contravention of the order, was going ahead. 

118 I accept the information provided by the applicant about the nature and extent of the disruptions to school programmes and 
inconvenience to parents, carers and students.  If there is conflict between the information provided by the applicant and the 
respondent I rely on that of the applicant.  This is because the information was more systematically obtained and collated and 
placed in documents before the Full Bench.  The information from the respondent’s counsel was at best inexact and anecdotal 
and there was no attempt to place it in any formal way before the Commission, either in sworn or other documentary form. 

119 The disruption to schools and the public was significant and widespread albeit confined to one day.  The Second Additional 
Information Document establishes to my satisfaction that the disruptions caused by either full time or part time teachers being 
absent from school lasted half to a bit over half a day.  The fact that 35 schools were closed for the whole day was significant, 
even though this is not a high percentage of all schools in the State. 

120 As I have said the order of the Commission was quite deliberately flouted.  There was no misunderstanding of the terms of the 
order which were clear and understood by the respondent.  The “EBA Update” recorded that the respondent’s executive 
received advice before making the decision to contravene the Commission’s order.  Whilst the nature of the advice was not 
revealed in the hearing, this reinforces the point that the contravention was informed and deliberate.  

121 As set out earlier the respondent accepted before the Full Bench that “compliance is essential for the efficient and proper 
exercise of the Commission’s jurisdiction as a court of record and industrial tribunal”.  There was no submission that this was 
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not appreciated by the respondent’s executive at the time it decided to contravene and direct the contravention of the order and 
indeed it must have been.  The order of the Commission was treated as something which the respondent thought it could 
choose to ignore if the “stakes were high”.  This makes the contravention all the more serious. 

122 The system of resolving industrial relations disputes by the use of the procedures contained in the Act and utilising the 
Commission as an “independent umpire” is well understood, accepted and ordinarily respected by the community.  If a party 
thinks that a decision made by the Commission is wrong, appeal procedures exist.  In this instance though the respondent 
participated in a hearing, did not like the outcome, walked away and in a very planned fashion thumbed its nose at the 
Commission and did the opposite of what it was ordered to do.  The respondent, with some defiance, ignored the concerns of 
the DET and the Commission about the consequences of the planned stop work meeting.  The Full Bench cannot in any way 
condone the respondent’s behaviour. 

123 The nature of the profession which the overwhelming majority of the respondent’s executive and ordinary members engage in 
has also caused me some disquiet, as I expressed at the hearing.  They are teachers of government school students in Western 
Australia.  It is at least strongly arguable that in their public collective acts teachers should set an appropriate example for their 
students; even when they are acting as executive and ordinary members of an organisation, in an industrial dispute, rather than 
teachers as such.  Here the behaviour which occurred because of the direction of the executive and the actions of the members 
of the respondent, which students could clearly observe, modelled that rules and decisions of courts and tribunals could be 
ignored if “the stakes” were considered to be high and the decision not liked.  The proper processes of appeal could be side-
stepped.  The stance of the executive of the respondent could not in my opinion be characterised as some noble defiance of a 
harsh or unjust law or order or arguably commendable civil protest.  Indeed the executive did not in the letter to the Director-
General or the EBA Update so characterise their actions. In my opinion the executive’s conduct smacked of an attitude that 
expedience was more important than following the law.  Presumably if school students did not follow school rules or the 
“umpire’s decision” it would not be regarded as unacceptable conduct.  Because of this the executive and members of the 
respondent in my opinion set a very poor example. “Do as I say and not as I do” has not in my opinion been accepted as a 
sound educational motto.  When I raised this issue on the first day of the hearing, counsel for the respondent said, that “the 
nature of the work the teachers do … might be something that would go to seriousness but it also could be raised in 
mitigation” (T20).  I cannot accept the latter could possibly be so in the circumstances of this case.   

124 In all the circumstances and even ignoring the argument referred to in the previous paragraph, I characterise the contravention 
as very serious. 

(d) Mitigation 
125 It is difficult to see that there is mitigation of much substance in the actions of the respondent.  The seriousness was somewhat 

lessened by the warning given to the DET that the stop work meeting was still going to be held and the short duration of the 
disruption to the educational programmes of the DET and to the school children and public.  This does not in any way lessen 
however the seriousness of the manner or circumstances in which the contravention occurred.   

126 I accept that the respondent has not in recent times had any history of breaching orders of the Commission albeit this is no 
more than what would be expected of the respondent. I accept though that this is mitigatory.  

127 I have earlier referred to Re State School Teachers Union.  That was not an instance of a s84A application but the 
deregistration proceedings were taken partly on the basis of contraventions of orders of the Commission, which were admitted 
by the respondent (see pages 33 and 35). These contraventions occurred in the context of the respondent engaging in industrial 
action and rolling strikes to support the wage claims of its members.  The hearing of the application and the decision of the 
Full Bench not to deregister the respondent occurred in December 1990 but the conduct which led to the application was in the 
last third of 1989. The respondent acknowledged that it contravened Commission orders and had “failings” in September and 
October 1989. It submitted though that since then it “demonstrated quite clearly its commitment to its responsibilities and 
obligations under the Act” (page 34).  At page 35 Sharkey P for the Full Bench described this as the “rehabilitation” of the 
respondent.  Sharkey P said that the actions of the respondent were contrary to the public interest, disruptive, not justified and 
absent strong mitigating factors which were then set out, would have justified deregistration or more likely suspension because 
of the “sheer irresponsibility” of what occurred.  The behaviour of the respondent was described as “serious and defiant and 
quite inept.  It requires serious treatment” (page 35).  

128 I think Re State School Teachers Union is of some relevance even though its impact is greatly lessened by the errant conduct 
having occurred about 19 years ago.  Nevertheless the respondent does not come before the Full Bench as an organisation 
which has never previously been the subject of proceedings which were taken because of a contravention of Commission 
orders.  Although s84A proceedings were not then taken, the contraventions of orders were admitted.  The adjectives used by 
Sharkey P to describe the actions of the respondent as serious, defiant, irresponsible, disruptive and contrary to the public 
interest echo how I would describe the conduct of the respondent in this application.  This adds to the relevance of Re State 
School Teachers Union in that the actions taken were broadly similar to those which have occurred now.  There was in that 
application at least an implicit promise to abide by the Act in the future, which has now been broken.  It could be said that the 
present members of the respondent and its executive should not be saddled with any baggage from what a different 
membership and executive did 19 years ago.  I acknowledge there is something to that argument, but by the same token the 
present membership and executive rely on the lack of any other previous s84A contraventions in mitigation, even though they 
are not personally responsible for this. It is primarily the past conduct of the organisation which must be taken into account and 
not that of the executive or members thereof. As I have said then, Re State School Teachers Union has some relevance, but the 
extent of this is comparatively minor because of its age. 
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129 There is evidence of some contrition by the respondent.  Although an apology has not been forthcoming to the Commission, 
the DET or the public, the respondent has now acted consistently with the Act to appeal against the order made by the 
Commission and to seek a variation of it.  Additionally regard must be had to the respondent’s admission of the contravention.  
This has saved the applicant and the Full Bench time and resources in not having to conduct a hearing in which the 
contravention was in issue.  In the circumstances however this has limited mitigatory effect given the nature of the 
contravention was such that it could be easily proved.  Also the respondent’s counsel, no doubt on instructions, took issue with 
gaps in the information before the Full Bench rather than willingly trying to fill them.  In part this caused the Full Bench to 
make orders for the filing of additional information.  This has added to the time and use of resources necessary to resolve the 
application.  

130 I will refer to the proffered undertaking below. 
(e) Non Intervention by the DET 
131 I do not accept the respondent’s submission that anything can be gleaned from the DET not attempting to intervene in the 

hearing.  The industrial dispute is ongoing and it can be inferred that the DET may well have thought intervention would 
aggravate things.  Additionally its position was adequately put in the reasons of the Commission when making the order and by 
counsel for the respondent in these proceedings.  Also the decision in Registrar v Metals and Engineering Workers’ Union – 
Western Australia was against a successful intervention application. 

(f) The Proffered Undertaking and the Applicant’s Position 
132 The Act requires that regard be had to the proffered undertaking. In doing so in this case it must also be taken into account that 

the applicant submits that the acceptance of the undertaking is the appropriate disposition. 
133 The undertaking sets out the intent of the respondent for the future. It is of some mitigatory effect in that it is indicative of 

contrition and the respondent having “learned its lesson”. This is balanced by the fact that if accepted it would be an 
undertaking to do more than is required in any event.  In that sense it lacks substantive content. 

134 I accept that the stance of the applicant is of some significance, having regard to his status and position in the State’s industrial 
relations system.   

135 In my opinion however the acceptance of the proffered undertaking is not the appropriate disposition. It would not in my 
opinion demonstrate the level of disapprobation of the Full Bench to the manner, circumstances and effects of the 
contravention or reflect the importance of the public interest. It would not send an adequate message to registered organisations 
and the public about the requirement to comply with the orders of the Commission. 

136  In addition the applicant’s counsel has not explained to my satisfaction why an acceptance of the proffered undertaking is the 
appropriate disposition given his arguments about the seriousness of the contravention.  In my respectful opinion there is 
something of a gap in the submissions made.  I do not think the conclusion is consistent with the arguments which precede it. 

(g) Issuing a Caution   
137  For the reasons I have set out in the previous but one paragraph I also do not think issuing of a caution is the appropriate 

disposition   
(h) Financial Penalty or Section 73 Direction 
138 This leaves as possible dispositions the imposition of a fine, to a maximum of $2000 or issuing a s73 direction.   
139 Having regard to all the relevant facts and circumstances as described, I do not think that this is an appropriate case where a 

s73 direction should be made.  Although the contravention is very serious the stage has not at present been reached where the 
respondent fits the criteria previously outlined.  That is I am not presently of the opinion that a Full Bench could reasonably 
conclude the respondent is not prepared to act in accordance with the industrial relations system of the State and should 
therefore be denied, permanently or temporarily, the privilege of being registered under the Act.  The proffered undertaking is 
relevant in reaching this conclusion.  At this point in time and for this contravention the appropriate disposition is in my 
opinion a financial penalty. 

(i) Amount of Financial Penalty 
140 In Furniture Trades Sharkey P at page 3289 said: 

“However, because this was one event, and because an attack on the 
registration of an organisation should not occur until other options have been 
exhausted, we will impose the maximum penalty of $2 000 rather than make 
an order under section 84A(5)(iii) on this occasion.” 

141 I note that the maximum financial penalty was there imposed despite there being “one event”.  I also note that in that case no 
undertaking was proffered. This is a distinction of some significance given what I have said about the importance of the 
proffered undertaking in demonstrating contrition and intentions for the future. 

142 In my opinion having regard to the seriousness of the breach, the proffered undertaking, factors of mitigation and all other 
relevant circumstances as discussed, a financial penalty of close to the maximum is required.  The major factors of mitigation 
are the short duration of the disruption to schools, school children and the public, the warning which was given to the DET, the 
admission of the contravention and the lack of any recent record. The fact that the applicant argues the Full Bench should 
accept the proffered undertaking is also material in assessing the amount of the financial penalty. 
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143 As I have said earlier the maximum financial penalty is comparatively low.  If $2000 is divided by the membership of the 
respondent the amount of the fine is about $0.15 per member.  As previously expressed the purposes of the imposition of a 
financial penalty are to punish with a bit of a “sting”, to deter and to denounce the conduct.  It is difficult to see that even the 
maximum fine can achieve these aims for this contravention and organisation.  Despite this, I think the Full Bench needs to do 
the best that it can, which in this case leads to the imposition of something near the maximum penalty. 

144 In all the circumstances I have come to the conclusion that the appropriate financial penalty is $1500.  
Minute of Proposed Order 
145 The financial penalty of $1500 should be paid by the respondent to the State of Western Australia.  To ensure that the order is 

enforceable it is necessary to provide some time limit on the payment of the penalty.  In my opinion 3 days is appropriate. 
146 In my opinion the orders which should be made are that: 

1. The contravention is proved. 
2. The respondent is within 3 days to pay a penalty of $1500 to the State of Western Australia. 

147 A minute of proposed order should be issued in these terms.  If either party submits some other time for payment should be 
ordered then submissions can be made in writing on the issue within 3 days of the publication of the minute, or a request made 
for a speaking to the minute. 

BEECH CC:   
148 The State School Teachers’ Union of WA Inc (SSTU) admits that it failed to comply with the order of the Commission in 

matter C 4 of 2008.  The order required the SSTU, its officers, agents, employees and members to lift a directive and cease the 
foreshadowed industrial action in the form of a stop work meeting to be held on 28 February 2008 in relation to the negotiation 
of a new agreement.  The respondent did not lift the directive.  It did not cease the foreshadowed industrial action.  Neither did 
it take reasonable steps to immediately direct its members to comply with the order.   

149 In fact, two days after the order issued the executive of the SSTU determined that its directive stood and the stop work meeting 
on 28 February 2008 would go ahead (Exhibit 2).  The information sheet sent to its members acknowledged the Commission 
order, stated that the executive had met that day, that it had given the order “due consideration and receive[d] advice on this 
matter”.  It nevertheless determined that the stop work meeting would go ahead. 

150 Section 84A(4) of the Act provides: 
“(4) In dealing with an application under subsection (1) the Full Bench —  

  (a) shall have regard to the seriousness of the contravention or 
failure to comply, any undertakings that may be given as to 
future conduct, and any mitigating circumstances; and 

  (b) before proceeding to a hearing of the application, shall invite 
the parties to the application to confer with it, unless in the 
opinion of the Full Bench such a conference would be 
unavailing, with a view to an amicable resolution of the matter 
to which the application relates.” 

151 In relation to the seriousness of the contravention or failure to comply, it is difficult to find a more blatant example of a union 
defying a Commission order, and none was cited to the Full Bench in these enforcement proceedings.  The submissions made 
on behalf of the Registrar stressed that the breaches of the order were not inadvertent, but rather considered and wilful, and I 
consider those submissions to be correct.   

152 Mr Borgeest, who appeared on behalf of the SSTU sought to place the union’s actions into a context which included 90% of 
the union’s members rejecting an offer which had been put by the Director General.  He submitted that the union’s members 
had since experienced considerable frustration and no progress on a log of claims which had been submitted to the Director 
General in September 2007 and thus there were strong pressures on the union.   

153 The SSTU submits that the contravention occurred in the context of a bargaining period and it accused the Director General of 
the Department of Education and Training of failing to bargain in good faith.  It submitted that at the time Harrison C made the 
order, no new offer had been made since the rejection by the vote of employees conducted in December 2007.  It believes the 
Director General has not released relevant information to the SSTU. 

154 However this prosecution, and my view of the appropriate penalty for the SSTU’s breach of the order, is not about the 90% of 
the union's members who rejected an offer which had been put by the Director General.  Nor is it about those teachers who 
stopped work and who merely obeyed the directive of the executive of the SSTU.  Neither is it a comment about the merits or 
otherwise of the teachers’ claims or the Director General’s response in this present campaign.   

155 These proceedings are about the decision of the executive to ignore a Commission order.  Although unions and employers, and 
employees and employers, are expected to bargain for improvements in conditions of employment, and not to have those 
improvements arbitrated by the Commission unless it is a last resort, bargaining is not without rules.  The Commission retains 
the power to decide whether particular industrial action should be permitted to occur, particularly having regard for the public 
interest.   

156 The SSTU is not in a position significantly different from many, if not most, unions after they have served a log of claims.  As 
noted by Harrison C in the preamble to the order, the SSTU had initiated a bargaining period under s42 of the Act.  If the SSTU 
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is able to show that the Director General is bargaining in bad faith those same provisions should have been used by the SSTU 
to seek orders from the Commission against the Director General.  They did not do so and there is no explanation before us 
why they did not do so.   

157 Instead the SSTU called a stop work meeting to be held on 28 February 2008.  In doing so it engaged in similar behaviour to 
the bad faith of which it accuses the Director General.   It inevitably led to the Director General seeking orders against the 
SSTU. 

158 The SSTU had an opportunity to put to the Commission reasons why the order which eventually issued should not issue.  The 
order having issued, it was open to the SSTU to appeal the order.  It did not do so and the order remained in force.  To simply 
defy it was irresponsible.   

159 In my view, if as submitted to us one of the objects of the SSTU is to further the interests of its members, it is difficult to find a 
better example of a union failing in that objective by openly defying an order of the Commission.  It not only puts it on the 
path to the deregistration of the SSTU itself, it has inevitably led to the union being distracted from its campaign on behalf of 
its members while it deals with the serious matter of being prosecuted for breaching the order. 

160 I accept, as the SSTU submits, that there are degrees of seriousness.  In doing so, I also acknowledge that the effect of the 
breach was confined to a relatively short period of time one Thursday morning.  It nevertheless caused a significant disruption, 
on the material before the Full Bench, to the State’s education system, and to an unspecified number of students and their 
parents on that particular day.   

161 Also, and as the Commissioner who made the order noted, the Commission is obliged to consider the public interest.  In the 
context of the information before the Full Bench which suggests that there were other means available to the SSTU to directly 
inform its members of the progress, or lack of progress in the negotiations on their behalf, Harrison C was correct, in my view, 
to hold that it was not in the public interest for the stoppage to go ahead on that particular day at that particular time.   

162 The Full Bench is also to have regard to any undertakings that may be given as to future conduct.  The SSTU has undertaken 
that it will in the future comply with orders of the Commission.   That is a proper undertaking, and significantly, it is an 
undertaking which has been accepted by the Registrar as the appropriate resolution of this prosecution.  The Act requires the 
Full Bench before proceeding to a hearing of the application to invite the Registrar and the SSTU to confer with it with a view 
to an amicable resolution of the matter.  While an undertaking by a union to do what it was obliged to do anyway may be of 
little weight in these circumstances, in this case, the fact that the parties have reached an amicable resolution is to be given due 
weight and I do so.   

163 In giving consideration to penalty, the options open to the Full Bench under s84A(5)(a) are: 
“(a) accept any undertaking given; or 
(b) by order, issue a caution; or  
(c) impose such penalty as it considers just but not exceeding $2,000 in the case of an employer, organisation, 

or association and $500 in any other case; or 
(d) direct the Registrar or a deputy registrar to issue a summons under section 73(1).” 

164 I note that the decision of the SSTU executive to defy the order was taken “after careful and due consideration” of the order 
(Exhibit 1).  I conclude that the executive did not regard the range of penalties in s84A(5) to be a sufficient reason to obey the 
order.  That shows a complete disregard for the State IR system and their privileged position within it.  The executive’s 
decision will only strengthen the arguments of those in the community who wish to have industrial relations dealt with by the 
civil courts with powers to punish breaches of orders by way of contempt or even proceedings against individual union 
members.   

165 In my view, the conscious and deliberate decision of the executive of the SSTU to flout an order of the Commission is far more 
serious than a circumstance where accepting an undertaking or issuing a caution would be appropriate.  In my view, the 
appropriate penalty for this first occasion is a fine.  The maximum fine is $2,000 which is hardly a significant sum of itself, as 
was observed during the course of the hearing.   

166 Given that:  
• an agreement has been reached between the Registrar and the SSTU which is for the minimal position of 

accepting an undertaking that the SSTU will in the future comply with orders of the Commission; and 
• that this was a single stoppage of relatively limited duration,  

I consider an appropriate penalty is $1,500 which is three-quarters of the maximum fine under s84A of the Act.  I agree that the 
penalty should be paid within 3 days of the order to issue in this matter. 

SMITH SC: 
167 The circumstances of this matter are set out in the reasons given by the Acting President and the Chief Commissioner. 
168 I agree for the reasons given by the Acting President that the purpose of s84A of the Act is similar to applications for contempt 

of court.  The purpose of s84A proceedings is to protect the efficient administration of the Commission by enforcing its orders.  
The Full Bench does so by the imposition of a penalty on a party to an order who breaches the terms of that order.  The 
intention is to compel obedience of orders made by the Commission. 

169 In matters involving industrial action, without obedience of orders made by the Commission under s44(6)(ba) and s32(8) of the 
Act public confidence would be lost in the Commission’s ability as an independent umpire to give such directions and make 
such orders as will in the opinion of the Commission: 
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(a) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or 
arbitration has resolved the matter; 

(b) enable conciliation or arbitration to resolve the matter; or 
(c) encourage the parties to exchange or divulge attitudes or information which in the opinion of the 

Commission would assist in the resolution of the matter. 
170 Whilst I agree that in assessing the seriousness of a contravention of an order of the Commission the factors the Full Bench 

would usually have regard to are the matters set out in paragraph [83] of the Acting President’s reasons for decision, I am of 
the opinion that the most important factor to be considered in imposing a penalty under s84A is whether the party who 
breached the order did so wilfully or deliberately rather than carelessly, accidentally, negligently, in haste or unintentionally. 

171 In this matter the respondent directed its members to attend a stop work meeting in defiance of the order made by the 
Commission.  It did so after careful deliberation of the terms of the order.  I agree with the Acting President’s finding that the 
contravention of the order was “contumacious” as the respondent’s action in doing so through its executive was wilful and 
deliberate. 

172 I am of the opinion however that this breach should not result in the penalty of the issue of a s73 of the Act direction to the 
Registrar to issue a summons under s73(1).  Such a penalty should only be contemplated if there is a real prospect that a Full 
Bench convened under s73 would seriously contemplate suspension or cancellation of the registration of an organisation.  In 
this matter as there is an absence of a series of breaches or sustained and protracted industrial action resulting in serious 
disruption to the public or industry, action under s73 may have little prospect of success. 

173 I agree that the imposition of a fine is an appropriate penalty in this matter as the deliberate nature of the breach of the order 
takes the seriousness of the breach out of the range of an undertaking or caution.  I am not of the view however that a penalty 
close to the maximum fine should be imposed as I am satisfied that there are mitigating circumstances.  Firstly, although no 
apology has been given, importantly the respondent has given an undertaking to comply with orders of the Commission in the 
future.  Secondly, it admitted the breach at an early stage of the proceedings.  Thirdly, no s84A proceedings have previously 
been brought against the respondent.  Whilst the respondent was found to be in breach of orders made by the Commission 
approximately 19 years ago, in my opinion, that conduct is too remote in time to be considered.  Fourthly, the stoppage of 
work in this matter was for a limited duration that affected the attendance of students at school for one day.  In my respectful 
opinion whether the maximum fine which can be imposed under s84A is an adequate amount, is a matter for Parliament.  
Courts and Tribunals are bound to apply the law as it stands.  When one has regard to the fact that the maximum fine that can 
be imposed by the Full Bench under s84A is $2000 and having found that there are mitigating circumstances, in my opinion, it 
is appropriate to then consider the discount to be given for those mitigating circumstances.  In my view the fine should be 
calculated by starting from the maximum and then considering the circumstances of the breach and the mitigating factors to 
reach an appropriate amount.  To do otherwise leads to an analysis of whether the maximum amount is adequate.  In this 
matter I do not think that the circumstances are of the most serious kind to justify the maximum because there are mitigating 
factors.  I am however of the opinion that the totality of the circumstances of the breach together with the mitigating 
circumstances place the breach in the category of a fine towards the higher end of the scale.  Consequently when regard is had 
to all of circumstances of the breach and the mitigating factors set out above I would apply a discount of 25 percent to the 
maximum amount of a fine that can be imposed under s84A.  

174 For these reasons I agree that an appropriate penalty is the imposition of a fine of $1500 to be paid within 3 days. 

 

2008 WAIRC 00290 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

APPLICANT 
-and- 
THE STATE SCHOOL TEACHERS' UNION OF W.A.(INCORPORATED) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J H SMITH 

DATE WEDNESDAY, 7 MAY 2008 
FILE NO/S FBM 1 OF 2008 
CITATION NO. 2008 WAIRC 00290 
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Decision Contravention proved, financial penalty imposed 
Appearances 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr T Borgeest (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 27 March 2008 and 7 April 2008, and having heard 
Mr R Andretich (of Counsel), by leave on behalf of the applicant, and Mr T Borgeest (of Counsel), by leave on behalf 
of the respondent, and reasons for decision having been delivered on 2 May 2008, it is this day, 7 May 2008, ordered: 

1. The contravention is proved. 
2. The respondent is within 3 days to pay a penalty of $1500 to the State 

of Western Australia. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

FULL BENCH—Unions—Application for registration— 

2007 WAIRC 01227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC) 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
COMMISSIONER S J KENNER 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 9 NOVEMBER 2007 
FILE NO/S FBM 3 OF 2007 
CITATION NO. 2007 WAIRC 01227 
 

Decision Orders and directions 
Appearances 
Applicant Mr S Kemp (of Counsel), by leave 
Objector Mr T Borgeest (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 9 November 2007, and having heard Mr S Kemp 
(of Counsel), by leave on behalf of the applicant, and Mr T Borgeest (of Counsel), by leave, on behalf of the objector, 
it is this day, 9 November 2007, ordered that:- 

1. The orders made on 3 October 2007 are revoked. 
2. The applicant file and serve witness statements and any documents 

upon which it wishes to rely on or before 10 December 2007. 
3. The objector file and serve witness statements and any documents 

upon which it wishes to rely on or before 29 February 2008. 
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4. The applicant file any further witness statements and any documents 
upon which it wishes to rely on by way of reply on or before 
21 March 2008. 

5. The application be listed for hearing on dates to be fixed within 7 
days.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

 

2008 WAIRC 00174 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS’ UNION OF WESTERN AUSTRALIA (INC) 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 14 MARCH 2008 
FILE NO/S FBM 3 OF 2007 
CITATION NO. 2008 WAIRC 00174 

Order 
By consent it is ordered that:- 

(1) The applicant have leave to file and rely upon amended witness 
statements in the form served on the objector on 28 February 2008.  

(2) The objector have leave to file and serve witness statements and any 
documents upon which it intends to rely on or before 19 March 2008. 

(3) The applicant have leave to file and serve any witness statements in 
reply on or before 9 April 2008.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

 

2008 WAIRC 00201 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS’ UNION OF WESTERN AUSTRALIA (INC.) 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER S M MAYMAN 

DATE THURSDAY, 3 APRIL 2008 
FILE NO/S FBM 3 OF 2007 
CITATION NO. 2008 WAIRC 00201 
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Order 
Having received from the parties a Minute of Proposed Consent Orders dated 28 March 2008, it is this day, 3 April 
2008, ordered that:- 

(1) The orders made on 14 March 2008 and Orders 3 and 4 of the orders made on 9 November 
2007 are revoked.  

(2) The objector have leave to rely upon the witness statements and documents filed on or before 
12pm on Monday 31 March 2008. 

(3) The applicant have leave to file and serve any witness statements in reply on or before 4.00pm 
on Thursday 17 April 2008. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

2008 WAIRC 00260 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS’ UNION OF WESTERN AUSTRALIA (INC.) 

OBJECTOR 
CORAM FULL BENCH 

 THE HONOURABLE M T RITTER, ACTING PRESIDENT 
 SENIOR COMMISSIONER J H SMITH 
 COMMISSIONER P E SCOTT 

DATE THURSDAY, 24 APRIL 2008 
FILE NO/S FBM 3 OF 2007 
CITATION NO. 2008 WAIRC 00260 

Order 
Having received from the parties a Minute of Proposed Orders on 17 April 2008, it is this day, 24 April 2008, ordered 
that:- 

(1) The listed hearing days of 29 and 30 April 2008 and 1, 2 and the morning of 8 May 2008 be and 
are hereby vacated and the hearing otherwise proceed as listed, commencing on Monday, 5 May 
2008 and concluding Friday, 16 May 2008. 

(2) The applicant have leave to file any statements in reply on or before 24 April 2008 
(3) The applicant and the objector file and serve outlines of argument and lists of authorities on or 

before 29 April 2008. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

2008 WAIRC 00283 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC.) 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
SENIOR COMMISSIONER J H SMITH 
COMMISSIONER P E SCOTT 

DATE TUESDAY, 6 MAY 2008 
FILE NO/S FBM 3 OF 2007 
CITATION NO. 2008 WAIRC 00283 
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Decision Order 
Appearances 
Applicant Mr A J Power (of Counsel) by leave and with him Mr S Kemp (of Counsel) by leave 
Objector Mr M Bromberg SC (of Counsel) by leave and with him Mr T Borgeest (of Counsel) by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 5 May 2008 and 6 May 2008, and having heard Mr 
A J Power (of Counsel) by leave and with him Mr S Kemp (of Counsel) by leave on behalf of the applicant, and 
Mr M Bromberg SC (of Counsel) by leave and with him Mr T Borgeest (of Counsel) by leave on behalf of the 
objector, it is this day, 6 May 2008, ordered that:- 

1. The applicant have leave to rely upon the statements in reply filed and 
served on 2 May 2008 with the exception, until any further order, of 
that of Ms Joan Weston and with a reservation of the right of the 
objector to object to paragraphs of these statements. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2008 WAIRC 00235 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN MANN 
APPELLANT 

-and- 
EMPLOYING AUTHORITY, GOVERNMENT EMPLOYEES SUPERANNUATION BOARD 

RESPONDENT 
CORAM FULL BENCH 

 THE HONOURABLE M T RITTER, ACTING PRESIDENT 
 CHIEF COMMISSIONER A R BEECH 
 SENIOR COMMISSIONER J H SMITH 

DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S FBA 4 OF 2008 
CITATION NO. 2008 WAIRC 00235 
 
 

Decision Appeal dismissed 
 

Order 
Whereas the appellant has filed a notice of application for leave to discontinue the appeal dated 27 February 2008, it is this day, 16 
April 2008, ordered by consent that the appeal is dismissed. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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2007 WAIRC 01253 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EDWARD MICHAEL 
APPELLANT 

-and- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE 23 NOVEMBER 2007 
FILE NO FBA 27 OF 2006 
CITATION NO. 2007 WAIRC 01253 
 

Decision Appeal adjourned by consent 
 

Order 
The hearing of the application for leave to consider a review of proceedings at first instance and for the Full Bench to 
receive new and additional materials not presented to the Commissioner at first instance is adjourned by consent of 
the parties to Thursday 13 December 2007.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

 

2008 WAIRC 00028 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EDWARD MICHAEL 
APPELLANT 

-and- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE TUESDAY, 15 JANUARY 2008 
FILE NO/S FBA 27 OF 2006 
CITATION NO. 2008 WAIRC 00028 
 

Decision Orders and directions 
Appearances 
Appellant Mr S Thomas, as agent 
Respondent Ms R Hartley (of Counsel), by leave 
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Order 

This matter having come on for hearing before the Full Bench on 15 January 2008, and having heard Mr S Thomas, 
as agent, on behalf of the appellant, and Ms R Hartley (of Counsel), by leave, on behalf of the respondent, it is this 
day, 15 January 2008, ordered and directed as follows:- 

A. The Application for the Full Bench to “Consider New and 
Additional Material” Dated 27 August 2007 

1. The respondent within 7 days file and serve an indexed copy 
of the documents which were received by the Commission at 
first instance as exhibit R1. 

2. Within 21 days of the receipt of the documents referred to in 
order 1, the appellant file and serve a statutory declaration 
that:- 

(a) Sets out how he asserts he found out that documents 
which he had provided to his solicitor were not in 
evidence before the Commission. 

(b) Annexes a list of the documents attached to the 
application which:- 

(i) Sets out the documents which the appellant 
asserts were not in evidence before the 
Commission. 

(ii) Sets out the documents which it is asserted 
were improperly changed. 

(iii) In relation to (ii), identifies the asserted 
changed version of the document which was in 
evidence before the Commission. 

B. The Application to Listen to the Audio Recording and View the 
Video Record of the Proceedings at First Instance Dated 27 
August 2007 

3. Within 21 days of the receipt of the documents referred to in 
order 1 the appellant is to file and serve a list of:- 

(a) The pages and paragraphs of the transcript said to be 
incorrect. 

(b) The asserted correct version of what was said at the 
hearing. 

(c) The date and time when this evidence was given. 

(d) The date and time on the video record of the 
proceedings where it is asserted there was coaching of 
the respondent’s witnesses. 

C. Both Applications 

4. Within 21 days after the service of the documents referred to 
in orders 2 and 3 the respondent may file and serve a statutory 
declaration in response. 

5. The applications are adjourned to a date to be fixed. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 



360                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

2008 WAIRC 00150 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EDWARD MICHAEL 
APPELLANT 

-and- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE WEDNESDAY, 12 MARCH 2008 
FILE NO/S FBA 27 OF 2006 
CITATION NO. 2008 WAIRC 00150 
 

Decision Order Issued 
Appearances 
Appellant Mr E Michael on his own behalf 
Respondent Ms R Hartley (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 11 March 2008, and having heard Mr E Michael on 
his own behalf as appellant, and Ms R Hartley (of Counsel), by leave, on behalf of the respondent, it is this day, 
11 March 2008, ordered as follows: 

1. The interlocutory applications filed by the appellant on 27 August 
2007 be listed for hearing before the Full Bench on Tuesday, 25 
March 2008 at 10.30 am. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2008 WAIRC 00228 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 5 OF 2008 
CITATION NO. 2008 WAIRC 00228 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondent, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule D - Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 
lieu thereof: 

SCHEDULE D - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
23.1(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.0(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80   
(2) WA - North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 

23.1(b)(ii)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.0(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 

23.1(b)(ii)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.0(b)(ii)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 

  $ $ $ 
(13) WA – North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 27.5(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 27.11)   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 
 

2008 WAIRC 00233 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 9 OF 2008 
CITATION NO. 2008 WAIRC 00233 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondent, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 be varied in accordance with the following Schedule and that such variation shall have effect from the 
beginning of the first pay period commencing on or after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

40. Schedule D – Travelling Allowance:  Delete the entire Schedule and insert the following in lieu thereof: 
SCHEDULE D – TRAVELLING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
47(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA – South of 26° South 

Latitude 12.80   
(2) WA – North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA – Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
47(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate – Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA – South of 26° South 

Latitude 83.90   
(10) WA – North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA – South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
47(1)(b)(ii)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 
  $ $ $ 
(13) WA – North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 46(5)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 36(12))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 
 

2008 WAIRC 00227 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 4 OF 2008 
CITATION NO. 2008 WAIRC 00227 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondent, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

40. Schedule H – Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 
lieu thereof: 

SCHEDULE H – TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA – South of 26° South 

Latitude 12.80   
(2) WA – North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA – Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE 

DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 40(2)(b)) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
40(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate – Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA – South of 26° South 

Latitude 83.90   
(10) WA – North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA – South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE 

DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 40(2)(b)) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
40(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 
  $ $ $ 
(13) WA - North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42(5)(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 43(11))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 
 

2008 WAIRC 00225 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISTLATIVE ASSEMBLY AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 2 OF 2008 
CITATION NO. 2008 WAIRC 00225 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondents Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondents, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Electorate Officers Award 1986 be varied in accordance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay period commencing on or after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule F Travelling and Transfer Allowance:  Delete the entire Schedule and insert the following in lieu thereof: 
SCHEDULE F TRAVELLING AND TRANSFER ALLOWANCE 

  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 39(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $  

(1) WA - South of 26o South 
Latitude 12.80 

 

(2) WA - North of 26o South 
Latitude 18.30 

 

(3) Interstate 18.30  

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ 

(4) WA - Metropolitan 
Hotel or Motel 239.50 119.75 

(5) Locality South of 26o 
South Latitude 183.80 91.90 

(6) Locality North of 26o 
South Latitude 

  

 Broome 392.80 196.40 

 Carnarvon 224.50 112.25 

 Dampier 323.80 161.90 

 Derby 258.80 129.40 

 Exmouth 279.30 139.65 

 Fitzroy Crossing 346.80 173.40 

 Gascoyne Junction 156.30 78.15 

 Halls Creek 245.30 122.65 

 Karratha 500.80 250.40 

 Kununurra 291.80 145.90 

 Marble Bar 224.80 112.40 

 Newman 268.55 134.25 

 Nullagine 198.30 99.15 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 39(3)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

  $ $ 

(6)—
continued 

Locality North of 26o 
South Latitude 

  

 Onslow 240.75 120.40 

 Pannawonica 185.95 92.95 

 Paraburdoo 236.70 118.35 

 Port Hedland 319.50 159.75 

 Roebourne 138.70 69.35 

 Sandfire 163.30 81.65 

 Shark Bay 184.30 92.15 

 Tom Price 261.25 130.60 

 Turkey Creek 197.80 98.90 

 Wickham 415.80 207.90 

 Wyndham 231.30 115.65 

(7) Interstate - Capital City  

 Sydney 269.50 134.75 

 Melbourne 256.80 128.40 

 Other Capitals 230.50 115.25 

(8) Interstate – Other 
than Capital City 183.80 91.90 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o 
South Latitude 83.90 

 

(10) WA - North of 26o 
South Latitude 111.00 

 

(11) Interstate 111.00  

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:  

 Breakfast 15.50  

 Lunch 15.50  

 Dinner 40.10  

(13) WA - North of 26o South Latitude  

 Breakfast 18.10  

 Lunch 30.60  
 Dinner 44.00  
(14) Interstate   

 Breakfast 18.10  

 Lunch 30.60  

 Dinner 44.00  
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 39(3)) 

  $ $ 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 39(5)(a)) 

(15) Each Adult 24.95  

(16) Each Child 4.30  

MIDDAY MEAL (CLAUSE 40(11))  

(17) Rate per meal 6.05  

(18) Maximum 
reimbursement per pay 
period 30.25 

 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 
 

2008 WAIRC 00232 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 8 OF 2008 
CITATION NO. 2008 WAIRC 00232 
 

Result Varied 
Representation 
Applicant Mr M Sims 
Respondents Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondents, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule J - Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 

lieu thereof: 
SCHEDULE J - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80   
(2) WA - North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE 

DAILY RATE 
OFFICERS WITH 
DEPENDENTS: 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
(13) WA - North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (Clause 52. - Transfer Allowance) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE 

DAILY RATE 
OFFICERS WITH 
DEPENDENTS: 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 52(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

  $ $ $ 
MIDDAY MEAL (Clause 53. - Travelling Allowance) 
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 
2. Schedule F - Clause 41. - Camping Allowance:  Delete the entire Schedule and insert the following in lieu thereof: 

SCHEDULE F - CLAUSE 41. - CAMPING ALLOWANCE 
South of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 36.30 

(2) Permanent Camp No cook provided by the Department 48.35 

(3) Other Camping Cook provided by the Department 60.45 

(4) Other Camping No cook provided 72.55 
North of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 49.80 

(2) Permanent Camp No cook provided by the Department 61.90 

(3) Other Camping Cook provided by the Department 74.00 

(4) Other Camping No cook provided 86.05 

 

2008 WAIRC 00231 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 7 OF 2008 
CITATION NO. 2008 WAIRC 00231 



376                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

 

Result Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondent, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after Monday, the 14th 
day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule J- Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 
lieu thereof: 

SCHEDULE J- TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80   
(2) WA - North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 
  $ $ $ 
(13) WA - North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 47(5)(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 48(11))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 
 

2008 WAIRC 00226 
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE METROPOLITAN HEALTH SERVICE BOARD AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 3 OF 2008 
CITATION NO. 2008 WAIRC 00226 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondents Mr A Harper as agent on behalf of the Metropolitan Health Service Board 

Mr D Ellis on behalf of the Health Services Union of Western Australia (Union of Workers) 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Metropolitan Health Service Board 
and Mr Ellis on behalf of the Health Services Union of Western Australia (Union of Workers), the Respondents, and by consent, 
the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
 

SCHEDULE 
1. Schedule I. - Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 

lieu thereof: 
SCHEDULE I. - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
38(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80 
  

(2) WA - North of 26° South 
Latitude 18.30 

  

(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
38(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude    

 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   
(11) Interstate 111.00   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
38(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
  $ $ $ 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
(13) WA - North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 42(11))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25 
  

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 

2008 WAIRC 00224 
INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977, NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR FAMILY AND CHILDREN'S SERVICES AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 1 OF 2008 
CITATION NO. 2008 WAIRC 00224 
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Result Varied 
Representation 
Applicant Mr M Sims 
Respondents Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondents, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
4SCHEDULE 

1. Schedule F - Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 
lieu thereof: 

SCHEDULE F - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80 
  

(2) WA - North of 26° South 
Latitude 18.30 

  

(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

OFFICERS WITH 
DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 

40(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude    

 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   
(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
(13) WA - North of 26° South Latitude   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

OFFICERS WITH 
DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 

40(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 40(2)(b)) 

  $ $ $ 
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42(5)(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
MIDDAY MEAL (CLAUSE 43(11))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 
30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 

 

2008 WAIRC 00229 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT OF INDIGENOUS AFFAIRS AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 APRIL 2008 
FILE NO/S P 6 OF 2008 
CITATION NO. 2008 WAIRC 00229 
 

Result Varied 
Representation 
Applicant Mr M Sims 
Respondents Mr A Harper as agent 
 

Order 
HAVING heard Mr Sims on behalf of the Applicant and Mr Harper as agent on behalf of the Respondents, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after Monday, the 14th day of April 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule I - Travelling, Transfer and Relieving Allowance:  Delete the entire Schedule and insert the following in 

lieu thereof: 
SCHEDULE I - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 12.80   
(2) WA - North of 26° South 

Latitude 18.30   
(3) Interstate 18.30   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 239.50 119.75 79.85 
(5) Locality South of 26° 

South Latitude 183.80 91.90 61.25 
(6) Locality North of 26° 

South Latitude:    
 Broome 392.80 196.40 130.95 
 Carnarvon 224.50 112.25 74.85 
 Dampier 323.80 161.90 107.95 
 Derby 258.80 129.40 86.25 
 Exmouth 279.30 139.65 93.10 
 Fitzroy Crossing 346.80 173.40 115.60 
 Gascoyne Junction 156.30 78.15 52.10 
 Halls Creek 245.30 122.65 81.75 
 Karratha 500.80 250.40 166.95 
 Kununurra 291.80 145.90 97.25 
 Marble Bar 224.80 112.40 74.95 
 Newman 268.55 134.25 89.50 
 Nullagine 198.30 99.15 66.10 
 Onslow 240.75 120.40 80.25 
 Pannawonica 185.95 92.95 62.00 
 Paraburdoo 236.70 118.35 78.90 
 Port Hedland 319.50 159.75 106.50 
 Roebourne 138.70 69.35 46.25 
 Sandfire 163.30 81.65 54.45 
 Shark Bay 184.30 92.15 61.45 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

Locality North of 26° 
South Latitude:    

 Tom Price 261.25 130.60 87.10 
 Turkey Creek 197.80 98.90 65.95 
 Wickham 415.80 207.90 138.60 
 Wyndham 231.30 115.65 77.10 
(7) Interstate - Capital City   
 Sydney 269.50 134.75 89.80 
 Melbourne 256.80 128.40 85.60 
 Other Capitals 230.50 115.25 76.75 
(8) Interstate – Other 

than Capital City 183.80 91.90 61.25 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 83.90   
(10) WA - North of 26° South 

Latitude 111.00   

(11) Interstate 111.00   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 15.50   
 Lunch 15.50   
 Dinner 40.10   
(13) WA - North of 26° South Latitude:   
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
(14) Interstate:    
 Breakfast 18.10   
 Lunch 30.60   
 Dinner 44.00   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53(5)(a)) 
(15) Each Adult 24.95   
(16) Each Child 4.30   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
50(2)(b)) 

  $ $ $ 
MIDDAY MEAL (CLAUSE 54(11))   
(17) Rate per meal 6.05   
(18) Maximum reimbursement 

per pay period 30.25   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 14 April 
2008. 
2. Schedule C – Camping Allowance:  Delete the entire Schedule and insert the following in lieu thereof: 

SCHEDULE C - CAMPING ALLOWANCE 
South of 26° South Latitude 
ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 36.30 
(2) Permanent Camp No cook provided by the Department 48.35 
(3) Other Camping Cook provided by the Department 60.45 
(4) Other Camping No cook provided 72.55 
North of 26° South Latitude 
ITEM   RATE PER DAY 
(1) Permanent Camp Cook provided by the Department 49.80 
(2) Permanent Camp No cook provided by the Department 61.90 
(3) Other Camping Cook provided by the Department 74.00 
(4) Other Camping No cook provided 86.05 

 

AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2008 WAIRC 00272 
INTERPRETATION OF AWARD - S.46 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHOOKS FRESH AND TASTY PTY LTD AND OTHERS 

APPLICANTS 
-v- 
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 4 APRIL 2008 
DELIVERED FRIDAY, 2 MAY 2008 
FILE NO. APPL 3 OF 2008 
CITATION NO. 2008 WAIRC 00272 
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CatchWords Award interpretation - Scope of Award - Respondents' list - Relevant principles to be applied - 
Absurd result - Objects of Act - Industrial Relations Act 1979 (WA) s46, s6(ca), s6(d) 

Result Applicants covered by award; award varied in accordance with s46(1)(b) 
Representation  
Applicant Mr S Heathcote of Counsel 
Respondent Mr T Pope 
 

Reasons for Decision 
Background 
1 This application concerns a group of fast food outlets (i.e. franchisor and franchisees) that traded previously under the name of 

River Rooster and, since October 2003, have traded under the name of Chooks Fresh and Tasty.  The former name is apparent 
in the Fast Food Outlets Award 1990 (“the Award”); the present trading name is not.  The applicants seek, in effect, a 
declaration that they remain covered by the award. 

2 The application made pursuant to s46 of the Industrial Relations Act 1979 (“the Act”), was lodged on 16 January 2008, and 
seeks an interpretation of clause 3 and Schedule A of the Award.  The applicants are: 

Chooks Fresh and Tasty Pty Ltd 
Mosman Ridge Pty Ltd (Albany, Denmark) 
Lara Cloutman (Busselton) 
Wozzie Trading Pty Ltd (Byford, Canning vale, Coolbellup and Maddington) 
Wendtrev Pty Ltd (Forest Lakes) 
Dennis & Jennifer Ralph (Fremantle) 
South West Foods Pty Ltd (Halls Head, Mandurah, Pinjara) 
PDS Matthews Group Pty Ltd (High Wycombe, Landsdale) 
D’artagnan Ventures Pty Ltd (Kingsley) 
David & Veronica Oliver (Merriwa) 
Salehudin & Rosana Aminudin (Mirrabooka) 
Jean Acquadro (Myaree) 
Mark Anthony Morton and Geoffrey Walter Watson (Stratton) 

3 Counsel for the applicants, after conference on 19 February 2008, by letter dated 15 March 2008, sought leave for the 
application to be amended as follows: 

“SCHEDULE B - GROUNDS 
Legal Basis and identification of the award (Regulation 52(l)(a)) 
1 The Applicants apply under section 46 of the Industrial Relations Act 1979 (“the Act”) for a declaration of the 

true interpretation of clause 3 and Schedule A of the Fast Food Outlets Award 1990 (number 14 of 1990) (“the 
Award”). 

Facts giving rise to the question (Regulation 52(l)(b)) 
2 Each of the Applicants is an employer in the fast food industry, to which the Award applies. 
3 Each of the Applicants is a part of a franchise network that, up until October 2003, licensed franchisees to trade 

as “River Rooster”.  The Award applied to the franchisor (formerly known as Chickenco Pty Ltd trading as 
“River Roster”) from its inception. 

4 In July 2003, the Shop Distributive and Allied Employees’ Association of Western Australia (“SDA”) applied to 
vary the Award such that its respondents would be identified according to trading names rather than by their 
legal identities (application 323 of 2003) (“Application”).  The order varying the award was made on 12 
September 2003 and appears in 83 WAIG 3352 (“Order”). 

5 The Order also inserted clause 37.  Clause 37 obliged the SDA to “forward to the Commission an updated name 
and address list of the respondents to this Award” “at the end of June each year”. 

6 In October 2003, the franchisor re-named the “River Rooster” franchise network as “Chooks Fresh and Tasty”. 
7 The Applicant’s have searched the Commission’s award file and have made inquiries of the Industrial Registrar 

to ascertain whether: 
(a) the SDA forwarded the respondency lists from 2004-7 to the Commission; and 
(b) those businesses that now trade as Chooks Fresh and Tasty were included on those lists. 
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8 The Commission was unable to locate any of the respondency lists from 2004-7.  It appears that the SDA 
forwarded its first respondency list (as required by clause 37 of the Award), on 11 October 2007.  “Chooks 
Fresh & Tasty” was included updated list. 

9 The Applicant’s seek to clarify whether, when the franchisor re-named the “River Rooster” franchise network 
as “Chooks Fresh and Tasty”, it effectively relieved its franchisees from having to comply with the Award. 

The questions (Regulation 52(l)(c)) 
10 Does the reference in clause 3 of the Award to “Respondents covered by schedule A of this award and to no 

other employer” include “Chooks Fresh and Tasty”, which formerly held the trading name “River Roster” (as 
previously detailed in Schedule A of the Award)? 

11 Can an employer be ‘covered’ by Schedule A if it no longer trades under one of the trading names set out in 
Schedule A of the Award? 

12 Is the reference to “River Rooster” in Schedule A also a reference to “Chooks Fresh and Tasty” (the new 
trading name adopted by employers formerly trading as River Rooster)?” 

4 Counsel for the applicants, at hearing, sought leave to further amend the application such that the questions to be answered are 
as follows: 

1 Does the reference in clause 3 of the Award to “Respondents covered by schedule A of this award and to no 
other employer” include “Chooks Fresh and Tasty”,  

2 Is the reference to “River Rooster” in Schedule A also a reference to “Chooks Fresh and Tasty”?” 
Evidence 
5 Mr Stephen Hansen, a director of Chooks Fresh and Tasty Pty Ltd, gave evidence that his company operates one fast food 

outlet trading as Chooks Fresh and Tasty and acts as franchisor to 32 Chooks Fresh and Tasty franchisee operated outlets in 
Western Australia, and four in Queensland.  Chooks Fresh and Tasty outlets sell take-away chicken and chips.  There are 
uniform wages and terms and conditions of employment across all the outlets, in this State. 

6 The Commission was informed that, with the exception of Chooks Fresh and Tasty Pty Ltd, which is the franchisor, each of the 
other applicants operate one or more Chooks Fresh and Tasty outlets, as a franchisee, in this State.  Mr Hansen says that he has 
operated all stores under the Award since the making of the Award.  He says in or around October 2003, the trading name 
River Rooster changed to Chooks Fresh and Tasty.  Mr Hansen stated: 

“Yes, we changed our brand from River Rooster to Chooks in 2003, purely for marketing purposes more than anything. It 
was recognised that we were very similar in name and colours to our competition and we did a survey of our customer 
base and it was recognised that we had an identity crisis. So it was really put to us at that time and it was purely a 
marketing exercise to change our brand and following that it was recognised that we really needed to change the name of 
our company, and that's really how it came about was we changed the name of the company purely to be in line with 
everything else because it was like you know out with the old and in with the new. It was a process that evolved.” (T6-7) 

7 From the inception of the Award, Mr Hansen has instructed the franchisees to pay their employees in accordance with the 
Award.  This remains the case.  Mr Hansen explained the reason for the application as follows: 

“The uncertainty that has arisen regarding whether or not the FFO Award applies to Chooks franchises is inhibiting 
Chooks’ ability to market and grow its franchise business because Chooks currently cannot provide its franchisees or 
potential franchisees with certainty regarding their cost structures.” 

8 The applicants attached to the application what they referred to as “a detailed summary of the history” of the Award.  The Fast 
Food Outlets Award was made on 22 August 1990.  At that time Chickenco Pty Ltd trading as River Rooster was named as a 
respondent to the Award.  Albeit in or around 1996, Chicken Co Pty Ltd changed its name to River Rooster (Aust) Pty Ltd, the 
respondency list was not varied.  On 12 September 2003, the Award was varied such that the list of respondents was deleted 
and a new schedule was included using the trading names only of the various networks of fast food outlets.  River Rooster was 
a named respondent, as a result of that award variation. 

Submissions 
9 Counsel for the applicants submitted that both questions should be answered in the affirmative.  There should be a presumption 

that parties to a settled dispute, which is expressed as an award, should be bound by the settlement unless they are excluded 
subsequently and unambiguously.  Counsel submitted also that the Award was not drafted with the precision of a statute and its 
terms should be construed having regard to the intention of the Commission in making the Award.  This is consistent with the 
objects of the Act. 

10 Counsel for the applicants submitted that the Award was made in 1990 to cater for a dynamic industry whose needs were not 
met by the Restaurant, Tearoom and Catering Award.  The Shop, Distributive and Allied Employees’ Association was the sole 
union party to the Award.  The employers in the fast food industry operate predominantly as franchisors and franchisees.  It is 
common for there to be considerable change in the number and identity of entities operating in the industry.  It is undesirable to 
have entities, not named in the Award, not apply the terms of the industrial settlement.  The union recognised this difficulty in 
2003 and applied to the Commission to vary the Award such that the respondents would not be named by the legal identity but 
by the brand or trading name under which they traded.  This avoided a problem when new franchisees were created or existing 
franchisees were sold or traded. 
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11 At the time of the variation to the Award in 2003, River Rooster was one of the several franchise networks that the union 
sought to be covered by the Award.  There are in fact industrial agreements in the name of River Rooster which are binding on 
employers who are trading presently as Chooks Fresh and Tasty.  The Commission varied the Award and recognised the 
difficulty of identifying the legal entities covered by Schedule A.  Hence the Commission inserted Clause 37 to oblige the 
union, on an annual basis, to provide an updated list to the Commission of the entities covered by the trading names in 
Schedule A.  Mr Heathcote submitted that the list was first provided early this year and the list includes the applicants by 
identifying the Chooks Fresh and Tasty franchisees and noting that they were formerly River Rooster franchisees.  My 
inspection of the Commission’s file leads me to conclude that such a list was provided in October 2007 and at no other time. 

12 Mr Heathcote submitted that the award variation intended to change the Award practice from one of naming the respondent in 
the Schedule to one of covering the respondent by reference to a trading name in that Schedule.  He submitted that, “the 
relevant time …to determine whether somebody was bound by the award was at the time that it was varied as the SDA sought 
to do.”  At that time the Award covered the network which trades now as Chooks Fresh and Tasty.  Chooks were bound by the 
original settlement of the industrial dispute and have not been excluded since. 

13 He submitted further that the Award is not a precise instrument and therefore should not be read strictly and literally.  Counsel 
referred to a decision by Fielding C (as he then was) in Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia WA Branch v Hamersley Iron Pty Ltd and Others 73 WAIG 801 where he said, “The 
Commission should not be reluctant to consider words in an award as being ambiguous because frequently awards are framed 
in the colloquial language of the workplace and without careful attention to draftsmanship”.  If the Award was read as simply 
applying to a brand name mentioned in Schedule A then an employer could at any time avoid their obligations under the 
Award by a simple change to their trading name.  Hence the Commission should go behind the literal words otherwise an 
absurd result would be achieved and one which is at odds with the objects of the Act.  The Award should also not be read so as 
to produce an illogical result.  Counsel quoted the decision of Brinsden J in Norwest Beef Industries Limited v WA Branch, 
Australasian Meat Industry Employees’ Union, Industrial Union of Workers 64 WAIG at 2124 where he stated, “The 
principles applied in interpreting awards are the same principles as are applied in the Courts of law for the constructions of 
deeds, instruments and statutes”. 

14 Mr Pope for the union adopted the submissions of the applicants and explained the history of the making of the Award; namely 
to delineate fast food outlets from restaurants.  He submitted that the reason behind the Award not being made as a common 
rule award was due to the difficulty in defining the fast food industry.  He submitted that the trading name of River Rooster 
was never cancelled.  Counsel for the applicants advised that no one was trading currently under that name.  A new trading 
name was adopted and, “merely sits alongside the registration of an existing trading name”.  Mr Pope submitted that at times 
the true legal identity of franchisees is hidden from franchisors.  Franchisees in the industry also change frequently.  This made 
the task of identifying the entities covered by the Award very difficult.  The union submits a list of respondents to the 
Commission every year when the Award is varied.  He submitted that if a reliable list of franchisees in the industry was to be 
submitted then the list would be weekly, given the rapid change experienced by the industry.   

The Relevant Award Provisions 
15 Clause 3 and Schedule A of the Award reads as follows: 

“3. - SCOPE 
This award shall apply to all employees employed in any calling or callings herein mentioned who are employed by the 
Respondents covered by Schedule A of this award and to no other employer.  This award shall replace the Restaurant, 
Tearoom and Catering Workers' Award 1979 as varied with respect to employees of the Respondents named in Schedule 
A.” 

“SCHEDULE A 
LIST OF RESPONDENTS 

All employers throughout Western Australia who are trading as: 
Red Rooster 
Pizza Hut W.A. 
Pizza Hut 
Hungry Jacks 
Kentucky Fried Chicken 
KFC 
Chicken Treat 
Big Rooster 
River Rooster 
Mc Donalds” 

16 It is apparent from the Scope clause that unlike many awards of this Commission, this award is not common rule in nature; it 
applies specifically and only to those named in Schedule A.  This is apparent on a plain reading of the Award. 
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17 The respondent, the Shop, Distributive and Allied Employees’ Association of Western Australia (“the Union”) is the Named 
Union Party in Schedule B of the Award. 

18 There are two other clauses in the Award which are relevant.  They are as follows: 
“6. - DEFINITIONS 

(1) "Fast Food Outlet" shall mean an establishment or part thereof which is operated by any one of the Respondents 
named in Schedule A hereof and which is wholly or predominantly engaged in the preparation and/or serving of 
"Fast Foods" (as defined in subclause (2) hereof and shall include any commissary, whether within such 
establishment or elsewhere, where "Fast Foods" are prepared, or partially prepared. 

(2) "Fast Food" shall mean specialty take-away catering which provides meals and/or light refreshments served in 
such a manner either to be consumed on the premises, or to be taken from the premises to be consumed 
elsewhere.” 

“37.  – RESPONDENTS’ DETAILS  
In order to effect service on the parties to this Award, at the end of June of each year the Union will forward to the 
Commission an updated name and address list of the respondents to this Award.” 

The evidence is that all the applicants operate establishments that fall within the definition of a fast food outlet. 
Standing and Jurisdiction 
19 Given the above and the terms of s46(1) of the Act there may be said to be an issue as to the standing of the applicants to bring 

the application.  The applicants are employers as defined in s7 of the Act, however, the names of the applicants do not appear 
in Schedule A of the Award, nor do they trade under any of the names listed.  Mr Hansen gave evidence that the trading name 
of Chooks Fresh and Tasty was changed in or around October 2003 from River Rooster due to marketing reasons.  The trading 
name had, in or around July 1991, been changed from Big Rooster to River Rooster.  This reflects the nub of the issue in this 
matter.  If the applicants remained covered by the Award, notwithstanding the change of trading name, and that name not being 
reflected in the Award, then the applicants have standing to bring the application. 

20 There is another issue which goes to the jurisdiction of the Commission and relates to the nature of the applicants.  This issue 
was not raised by the applicants or respondents, and not raised by the Commission at hearing.  The applicants all appear to be 
trading corporations.  Changes to the Federal Workplace Relations Act 1996, which became effective on 27 March 2006, 
meant that all constitutional corporations became subject to the federal jurisdiction, and the State Act was precluded from 
dealing with employment matters affecting those corporations.  This was so except for certain non-excluded matters in s16(3) 
of the Federal Act and certain matters covered by Regulation 1.2, Chapter 2, Part 1, Division 2 of the Federal Regulations.  In 
my view this application falls within Regulation 1.2(2), in that it relates to a question of compliance with an obligation under 
the State Act to apply terms of an award, and the relevant act or omission which calls into question this obligation arose prior 
to 27 March 2006, ie the act or omission arose around October 2003.  The Commission therefore has jurisdiction to determine 
the application. 

Interpretation 
21 Section 46 of the Act reads as follows: 

“46. Interpretation of awards and orders  
(1) At any time while an award is in force under this Act the Commission may, on the application of any 

employer, organisation, or association bound by the award —  
(a) declare the true interpretation of the award; and 
(b) where that declaration so requires, by order vary any provision of the award for the purpose of 

remedying any defect therein or of giving fuller effect thereto. 
(2) A declaration under this section may be made in the Commission’s reasons for decision but shall be 

made in the form of an order if, within 7 days of the handing down of the Commission’s reasons for 
decision, any organisation, association, or employer bound by the award so requests. 

(3) Subject to this Act, a declaration made under this section is binding on all courts and all persons with 
respect to the matter the subject of the declaration. 

(4) Section 35 does not apply to or in relation to this section unless an order is made under 
subsection (1)(b) or under subsection (2). 

(5) In this section “award” includes an order, including a General Order, made by the Commission under 
any provision of this Act other than this section and an industrial agreement.” 

22 The Hon Acting President when dealing with an issue of interpretation in the Full Bench appeal in Chief Executive Officer, 
Department of Agriculture and Food v Trevor James Ward and John Martin Wall 88 WAIG 155 stated: 

“107.      In my supplementary reasons in Kenji Auto Parts Pty Ltd t/a SSS Auto Parts (WA) v Fisk (2007) 87 WAIG 
328 (agreed with by Smith SC and Scott C) I referred to this issue at paragraph [38].  As there stated, statutory 
construction involves a consideration and analysis of the meaning of the words used in a section in the context 
of the legislation and legislative scheme as a whole, to try to discern the intention of the legislature (Project 
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Blue Sky Inc and Others v Australian Broadcasting Authority (1998) 194 CLR 355 at paragraph [69]; and 
Wilson v Anderson and Others (2002) 213 CLR 401 at paragraph [8]). 

108. Additionally, in Attorney General (Qld) v Australian Industrial Relations Commission (2002) 213 CLR 485, 
Kirby J at [113] emphasised that attention must be first focussed “upon the crucial language of the relevant 
provisions before other aids to construction are considered”.     ” 

23 The majority in the cited decision of the High Court in Project Blue Sky Inc (op cit) at paragraphs 69 to 71 stated: 
“[69] The primary object of statutory construction is to construe the relevant provision so that it is consistent with the 

language and purpose of all the provisions of the statute.  The meaning of the provision must be determined "by 
reference to the language of the instrument viewed as a whole". In Commissioner for Railways (NSW) v 
Agalianos, Dixon CJ pointed out that "the context, the general purpose and policy of a provision and its 
consistency and fairness are surer guides to its meaning than the logic with which it is constructed". Thus, the 
process of construction must always begin by examining the context of the provision that is being construed.  

[70] A legislative instrument must be construed on the prima facie basis that its provisions are intended to give effect 
to harmonious goals. Where conflict appears to arise from the language of particular provisions, the conflict 
must be alleviated, so far as possible, by adjusting the meaning of the competing provisions to achieve that 
result which will best give effect to the purpose and language of those provisions while maintaining the unity of 
all the statutory provisions. Reconciling conflicting provisions will often require the court "to determine which 
is the leading provision and which the subordinate provision, and which must give way to the other". Only by 
determining the hierarchy of the provisions will it be possible in many cases to give each provision the meaning 
which best gives effect to its purpose and language while maintaining the unity of the statutory scheme.  

[71] Furthermore, a court construing a statutory provision must strive to give meaning to every word of the 
provision.  In The Commonwealth v Baume, Griffith CJ cited R v Berchet to support the proposition that it was 
"a known rule in the interpretation of Statutes that such a sense is to be made upon the whole as that no clause, 
sentence, or word shall prove superfluous, void, or insignificant, if by any other construction they may all be 
made useful and pertinent".” 

24 The language and context of the Award are as follows.  Clause 3 provides that the Award applies to certain employees.  These 
employees are employees who are “employed by the respondents covered by Schedule A”, and to no other employer.  The 
words “covered by” are words which denote a broader application than, for example, the respondents being “specified” or 
“identified” in Schedule A.  In Schedule A the respondents listed are said to be “all employers throughout Western Australia 
who are trading as”, and then the general trading name of the franchisor or network of fast food establishments is listed.  
Clause 3 read in conjunction with Schedule A does not provide the reader with the actual identity of the employer, past any 
employer who is trading under one of the networks of fast food outlets mentioned in Schedule A.  One has to go to Clause 37, 
which leads to a search of the Commission files, to potentially ascertain the actual employers.    

25 The actual wording of Clause 3 and Schedule A of the Award are not of themselves ambiguous; however, the Award when 
read as a whole presents a degree of uncertainty as to the actual employers covered by the Award.  As stated, the Award is not 
common rule in nature; it is what may be referred to as a named respondents award.  Yet as a named respondents award, the 
Award is unusual in its construction in that it does not actually name the employers or employing entities.  Typically, where 
respondents are identified in awards of this Commission, the proprietary limited company is listed or the trading name is listed.  
This Award identifies brand names under which a network of legal entities trade. 

26 Clearly the actual employing entity cannot be identified by reading Clause 3 in conjunction with Schedule A.  This is where 
the uncertainty lies.  The fact that this is so was made plain in application 323 of 2003 which led to the insertion of Clause 37 
into the Award.  The union at that time sought to update the respondency list in the Award.  Mr Pope said at that time: 

“there are two basic reasons for the application.  The first reason is that 13 years have elapsed since the original list was 
determined.  In the fast food industry there are many players that have come and gone in the last 13 years so for those 
reasons alone it’s important to update the respondency list. 
The second reason for updating the list is that in application 1928 of 2002 the Commission requested that the SDA update 
the respondency list for purposes of service and keeping the award up-to-date and this particular application meets the 
obligation given to the Commission in that application.” 

27 Mr Pope went on to explain in brief, the history between the fast food industry and the restaurant/ tearoom industry which led 
to the making of the Award in 1990. Then, most relevantly, there was the following exchange at hearing: 

“HARRISON C:  I'm just wondering if - - if some undertakings can be given by the parties to - - to have, if you like, an 
updated list of addresses, not necessarily incorporated into the award, but for the purposes of service of applications and 
also for the awareness of those employers who are covered by the award.  I note you to say that the award is not a 
common rule award and if - - normally in a situation like that there's a representative number of employers who are bound 
by an award.  
It may well be that the - - the parties to the award, as an adjunct to it, can, from time to time, have an updated list of 
respondents for the purposes of applications in relation to the award.  Is that a possibility? 
…… 
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HARRISON C:  Well, Mr Pope, if I was to issue a requirement as part of the schedule that on an annual basis the list be 
updated by a particular time each year or a particular date and that that update be submitted to the Commission, would 
that be onerous for the respondent's - - or the parties to the award?” 

28 Clause 37 is headed “Respondents’ Details” and commences, “in order to effect service on the parties to this Award”.  In the 
words of Project Blue Sky Inc, this clause is a subordinate clause in the context of the Award.  The clause requires annually, 
“an updated name and address list of the respondents to this Award”.  On a plain reading of that clause one might expect that 
one would need to go to the list on the Commission’s files to ascertain who is “covered by” the Award.  Yet this is not so as 
the leading clauses, for the purposes of ascertaining respondency are Clause 3 and Schedule A.  Nothing in the requirement in 
Clause 37 can affect the coverage of the Award, as Mr Pope identified correctly in his submissions.  Yet the provision 
envisages the uncertain situation of a constantly changing lists of respondents being put forward.   

29 It is the case that on a plain reading of the Award, if one is to identify if a respondent is covered by the Award, at any point in 
time, one needs to ascertain whether at that time the employer traded under one of the network franchise names listed in 
Schedule A.  In this case the applicants may have traded under River Rooster prior to October 2003, but after that date traded 
as Chooks Fresh and Tasty to achieve product differentiation.  Can then the mere change to a trading name exclude an 
employer from their obligations under the Award?  In this case the employers have not sought to be excluded and the evidence 
is that they have always applied the terms of the Award.   

30 The task of the Commission in any application under s46 was enunciated by the Industrial Appeal Court (IAC) in BHP Billiton 
Iron Ore Pty Ltd v The Australian Workers’ Union Western Australian Branch, Industrial Union of Workers & Ors 86 WAIG 
2696 as follows:: 

“23 The principles governing the interpretation of awards are not really in dispute.  They are the same as are applied 
in courts of law for construction of statutes.  That is, the words of the award are to be understood in their 
ordinary sense, in the context in which they appear.   

24 If there is no unambiguous ordinary meaning, or if the words, so read, would appear to lead to an absurd result, 
then there are a variety of interpretative techniques which may be used.  Extrinsic evidence may be resorted to, 
but only where the words themselves are not clear.  Further, evidence of the actual intention of the parties is not 
admissible, and it is not the task of the Commission, or of the Court, to rewrite the award under the guise of 
interpreting it.” (my emphasis) 

I take this to mean that, in the task of interpretation of the Award, it is not permissible to go to the intention of the parties or the 
origins of the industrial dispute.  Counsel for the applicants would have me take account of those matters, but in accordance 
with the reasoning of the IAC, I reject that part of the applicants’ submissions. 

31 In addition sections 18 and 19 of the Interpretation Act 1984 may apply.  These sections are as follows: 
“18. Purpose or object of written law, use of in interpretation 
  In the interpretation of a provision of a written law, a construction that would promote the purpose or object 

underlying the written law (whether that purpose or object is expressly stated in the written law or not) shall 
be preferred to a construction that would not promote that purpose or object. 

19. Extrinsic material, use of in interpretation  
(1) Subject to subsection (3), in the interpretation of a provision of a written law, if any material not 

forming part of the written law is capable of assisting in the ascertainment of the meaning of the 
provision, consideration may be given to that material —  
(a) to confirm that the meaning of the provision is the ordinary meaning conveyed by the text of the 

provision taking into account its context in the written law and the purpose or object underlying 
the written law; or 

(b) to determine the meaning of the provision when —  
(i) the provision is ambiguous or obscure; or 
(ii) the ordinary meaning conveyed by the text of the provision taking into account its context 

in the written law and the purpose or object underlying the written law leads to a result that 
is manifestly absurd or is unreasonable. 

(2) Without limiting the generality of subsection (1), the material that may be considered in accordance 
with that subsection in the interpretation of a provision of a written law includes —  
(a) all matters not forming part of the written law that are set out in the document containing the text 

of the written law as printed by the Government Printer; 
(b) any relevant report of a Royal Commission, Law Reform Commission, committee of inquiry or 

other similar body that was laid before either House of Parliament before the time when the 
provision was enacted; 

(c) any relevant report of a committee of Parliament or of either House of Parliament that was made 
to Parliament or that House of Parliament before the time when the provision was enacted; 

(d) any treaty or other international agreement that is referred to in the written law; 
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(e) any explanatory memorandum relating to the Bill containing the provision, or any other relevant 
document, that was laid before, or furnished to the members of, either House of Parliament by a 
Minister before the time when the provision was enacted; 

(f) the speech made to a House of Parliament by a Minister on the occasion of the moving of a 
motion that the Bill containing the provision be read a second time in that House; 

(g) any document (whether or not a document to which a preceding paragraph applies) that is 
declared by the written law to be a relevant document for the purposes of this section; and 

(h) any relevant material in any official record of proceedings in either House of Parliament. 
(3) In determining whether consideration should be given to any material in accordance with 

subsection (1), or in considering the weight to be given to any such material, regard shall be had, in 
addition to any other relevant matters, to —  
(a) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the 

provision taking into account its context in the written law and the purpose or object underlying 
the written law; and 

(b) the need to avoid prolonging legal or other proceedings without compensating advantage.” 
32 If one considers the Award in the light of the reasoning of the IAC which I have highlighted, and s18, s19(1)(b)(ii) of the 

Interpretation act 1984, then one should not read the Award in such a way that would achieve an absurd or unreasonable result.  
The Award sits within a statutory context; it is a creature of the Act.  The Act provides relevantly as follows: 

“6. Objects  
The principal objects of this Act are —  
(a) to promote goodwill in industry and in enterprises within industry; 
……… 
(ag) to encourage employers, employees and organisations to reach agreements appropriate to the needs of 

enterprises within industry and the employees in those enterprises; 
……… 
(ca) to provide a system of fair wages and conditions of employment; 
(d) to provide for the observance and enforcement of agreements and awards made for the prevention or 

settlement of industrial disputes;” 
“114. Prohibition of contracting out 

(1) Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from the 
obligation of any award, industrial agreement or order of the Commission by reason of any contract 
made or entered into by him or on his behalf, and every contract, in so far as it purports to annul or 
vary such award, industrial agreement or order of the Commission, shall, to that extent, be null and 
void without prejudice to the other provisions of the contract which shall be deemed to be severable 
from any provisions hereby annulled. 

(2) Each employee shall be entitled to be paid by his employer in accordance with any award, industrial 
agreement or order of the Commission binding on his employer and applicable to him and to the work 
performed, notwithstanding any contract or pretended contract to the contrary, and the employee may 
recover as wages the amount to which he is hereby declared entitled in any court of competent 
jurisdiction, but every action for the recovery of any such amount shall be commenced within 6 years 
from the time when the cause of action arose, and the employee is not entitled to recovery of wages 
under this subsection and otherwise, in respect of the same period.” 

33 As identified above, the words “covered by” have broad application and the Award itself, by its construction, envisages an ever 
changing number of employers being subject to that coverage.  It is difficult to see how then the Award, as a named 
respondents award, which contemplates a constantly changing number of legal entities under its coverage, could be said to not 
encompass a situation whereby the trading name of one of the network of franchisees has simply been changed for marketing 
purposes.  Such a result would sit at odds with the legal framework under which the Award was made, operates and is varied. 

34 In the matter of Burswood Catering and Entertainment Pty Ltd v Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Western Australian Branch 83 WAIG 201 and 82 WAIG 544, the Full Bench, affirmed by the IAC on appeal, took the 
view that it was necessary and correct to pierce the corporate veil to address an inequity of application of an award.  It would 
be an odd result, and inconsistent with the objects of the Act, in particular s6(ca) and s6(d), if by the mere change of a trading 
name an employer could avoid or be omitted from the Award.  So for example, if the employer’s trading name had been 
changed from River Rooster to River Rooster Merredin, would this mean that the Award no longer applied?  In this matter, 
after a long history of applying the Award and being a party to the Award, the applicants cannot be said to have been exempted 
from the Award by the change of network trading name in October 2003 to Chooks Fresh and Tasty.  Such a result, from an 
interpretation of the Award, would, in my view, lead to an absurd and unreasonable result. 
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35 Therefore, the answer to the first and most relevant question posed by the applicants must be in the affirmative.   
1 Does the reference in clause 3 of the Award to “Respondents covered by schedule A of this award and to no 

other employer” include “Chooks Fresh and Tasty”,  
Answer:  “Yes” 

36 The second question is: 
2 Is the reference to “River Rooster” in Schedule A also a reference to “Chooks Fresh and Tasty”?” 

The second question is effectively redundant for the purposes of the application.  However, it is difficult to answer the question 
in the affirmative given the evidence that River Rooster continues to be a registered trading name, albeit it is not presently 
being used.  The outlets operating as River Rooster are now operating as Chooks Fresh and Tasty. 

37 I would declare that Chooks Fresh and Tasty is covered by the Fast Food Outlets Award 1990.  In accordance with s46(1)(b) I 
would vary the Award, in order to give fuller effect to the Award, by deleting in Schedule A the words, “River Rooster” and 
inserting the words, “Chooks Fresh and Tasty”. 

 
 

2008 WAIRC 00288 
FAST FOOD OUTLETS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHOOKS FRESH AND TASTY PTY LTD AND OTHERS 

APPLICANTS 
-v- 
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 7 MAY 2008 
FILE NO APPL 3 OF 2008 
CITATION NO. 2008 WAIRC 00288 
 

Result Applicants covered by award; award varied in accordance with s46(1)(b) 
Representation 
Applicant Mr S Heathcote of Counsel 
Respondent Mr T Pope 
 

Order 
HAVING heard Mr S Heathcote of Counsel on behalf of the applicants and Mr T Pope on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:  

(1) DECLARES that the employers who trade as Chooks Fresh and Tasty are covered by the Fast Food Outlets 
Award 1990; and 

(2) ORDERS that the Fast Food Outlets Award 1990 as varied, be further varied in accordance with the following 
Schedule. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Schedule A. – List of Respondents:  Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE A 
LIST OF RESPONDENTS 

All employers throughout Western Australia who are trading as: 
Red Rooster 
Pizza Hut W.A. 
Pizza Hut 
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Hungry Jacks 
Kentucky Fried Chicken 
KFC 
Chicken Treat 
Big Rooster 
Chooks Fresh and Tasty 
Mc Donalds 

 

CANCELLATION OF—Awards/Agreements/Respondents— 

2008 WAIRC 00279 
COMMUNITY COLLEGES (SALARIED OFFICERS) AWARD 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 5 MAY 2008 
FILE NO/S APPL 15 OF 2008 
CITATION NO. 2008 WAIRC 00279 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 23rd day of January, 2008 of an intention to make an Order cancelling the award; 
AND WHEREAS at the 18th day of April, 2008 there were no objections to the making of such an Order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s.47 of the Act, do hereby order that the following award be cancelled: 

COMMUNITY COLLEGES (SALARIED OFFICERS) AWARD 1989 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2008 WAIRC 00242 
MEAT INDUSTRY (WESTERN AUSTRALIAN LAMB MARKETING BOARD)  

AWARD, 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 18 APRIL 2008 
FILE NO/S APPL 14 OF 2008 
CITATION NO. 2008 WAIRC 00242 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 14th day of January, 2008 of an intention to make an Order cancelling the award; 
AND WHEREAS at the 10th day of April, 2008 there were no objections to the making of such an Order; 
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NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s.47 of the Act, do hereby order that the following award be cancelled: 

MEAT INDUSTRY (WESTERN AUSTRALIAN LAMB MARKETING BOARD)  
AWARD, 1981 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 

2008 WAIRC 00267 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. P 10 of 2008 
APPLICATION FOR VARIATION OF AN AWARD TITLED  

“GOVERNMENT OFFICERS, ALLOWANCES AND CONDITIONS AWARD 1989” 

NOTICE is given that an application has been made to the Commission by “The Civil Service Association of Western Australia 
Incorporated” under the Industrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the variation which relate to area of operation or scope are described and published hereunder:- 

Described hereunder:-  

The applicant seeks to vary part of “Schedule B Government Officers Not Covered By The Scope Of This Award” of the award, 
from 

• Salaried Officers of the Perth Dental Hospital other than Dentists, Dental Therapists and Dental Clinic Assistants. 

to 

• Salaried Officers of Dental Health Services other than Dentists, Dental Therapists, Dental Technicians and Dental 
Assistants. 

Published hereunder is the applied for amended Schedule B of the award:- 

SCHEDULE B GOVERNMENT OFFICERS NOT  

COVERED BY THE SCOPE OF THIS AWARD  

Social Trainers employed by the Authority for the Intellectually Handicapped Persons. 

Group Workers and Senior Group Workers employed by the Hon Minister for Community Services. 

Supervisory Staff employed by the Country High Schools Hostels Authority and employed in accordance with the provisions of 
Agreement No.  15 of 1980. 

Salaried Officers of the Hon.  Minister for Education employed as School Assistants and who are covered by the provisions of the 
Education Department Ministerial Officers Salaries Allowances and Conditions Award No.  5 of 1983. 

Salaried Officers of any Public Authority, excluding the Lotteries Commission of Western Australia or however so named, covered 
by an Award to which the Federated Clerks Union of Australia, W.A.  Branch is a party as at March 1, 1985. 

Salaried Officers of any Public Authority or Hospital covered by an Award to which the Hospital Salaried Officers Association of 
Western Australia is a party as at March 1, 1985. 

Salaried Officers of any Public Authority covered by an Award of the Australian Industrial Relations Commission. 

Salaried Officers employed by the Metropolitan Transport Trust covered by an award to which the MTT Salaried Officers 
Association is a party as at March 1, 1985. 

Salaried Officers employed by the Commissioner for Railways. 

Salaried Officers of Dental Health Services other than Dentists, Dental Therapists, Dental Technicians and Dental Clinic 
Assistants. 

Managerial Staff, Group Workers and Child Care Staff employed in hostels of the Department for Community Services. 

Group Leaders and Peer Group Leaders employed by the Director General, Department for Community Services. 

Workmen's Inspectors of Mines appointed pursuant to the provisions of the Mines Regulation Act 1946 - 1974 and the Coal Mines 
Regulation Act 1946 - 1976. 
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Salaried officers of the Western Australian Centre for Pathology and Medical Research who are eligible for membership of the 
Western Australian Branch of the Australian Medical Association Incorporated. 

A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
27 April 2008 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2008 WAIRC 00285 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES MARK KEVIN SWAIN 
CLAIMANT 

-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD THURSDAY, 17 JANUARY 2008, WEDNESDAY, 19 MARCH 2008, THURSDAY, 27 MARCH 

2008 
DELIVERED THURSDAY, 27 MARCH 2008 
CLAIM NO. M 81 OF 2007 
CITATION NO. 2008 WAIRC 00285 
 

CatchWords Western Australia Police Industrial Agreement 2006 - Clauses 27 and 33(11); Travel Allowance - 
whether payable for travel required to treat non-work related injury; “on official business”. 

Legislation Industrial Relations Act 1979-Sections 81A,81CA,83,83A,83F 
 Western Australia Police Industrial Agreement 2006 – Clauses 27 and 33(11). 
Cases Cited Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of Western 

Australia and Others (1987) 67 WAIG 1097 
 The Australian Timber Workers Union v W Angliss and Company Pty Ltd (1924) 19 CAR 172 
 Norwest Beef Industries Ltd and Another v West Australian Branch, Australian Meat Industry 

Employees Union, Industrial Union of Workers, Perth (1984) 64 WAIG 2124 
 Green v Millenium Inorganic Chemicals (2003) 83 WAIG 2836 
 City of Wanneroo v Australian Municipal, Administrative, Clerical and Services Union (2006 FCA 

813 
 Short v Hercus Pty Ltd (1993) 40 FCR 511 
 Ansett Transport Industries (Operations) Pty Ltd and Others v Australian Federation of Air Pilots and 

Others [1991] 1 VR 637 
 The Australian Boot Trade Employees Federation and Another v Commonwealth of Australia and 

Others (1953-1954) 90 CLR 24 
 Re Muller 2 Qd.R. 608 
Cases referred to in 
Judgment: Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of Western 

Australia and Others (1987) 67 WAIG 1097 
 Norwest Beef Industries Ltd and Another v West Australian Branch, Australian Meat Industry 

Employees Union, Industrial Union of Workers, Perth (1984) 64 WAIG 2124 
 City of Wanneroo v Australian Municipal, Administrative, Clerical and Services Union (2006) FCA 

813 
 Ansett Transport Industries (Operations) Pty Ltd and Others v Australian Federation of Air Pilots and 

Others [1991] 1 VR 637 
 The Australian Boot Trade Employees Federation and Another v Commonwealth of Australia and 

Others (1953-1954) 90 CLR 24 
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Result The claim fails 
Representation  
Applicant Mr P Hunt of the Western Australian Police Union of Workers appeared for the Claimant 
Respondent Ms R Hartley (of Counsel) of the State Solicitor’s Office appeared for the Respondent 
 

REASONS FOR DECISION 
Facts 

1 On 11 December 2006 the Claimant, a member of the Western Australia police force, then stationed at Esperance, sustained an 
injury to his ankle.  His injury was not work related.  On the joint assessment of his Medical General Practitioner and 
Physiotherapist he was referred as a matter of priority to see an Orthopaedic Surgeon in Perth.  The Claimant travelled to Perth 
on 17 December 2006 to consult with the Orthopaedic Surgeon.  On 22 December 2006, following his second consultation 
with the Orthopaedic Surgeon, he returned to Esperance.  Whilst in Perth he stayed with family. 

2 In early January 2007 the Claimant submitted his claim for Travelling Allowance in the sum of $416.85.  The Respondent has 
denied the claim.  The Claimant asserts that he is entitled to the amount claimed pursuant to the provisions of subclause 33(11) 
of the Western Australia Police Industrial Agreement 2006 (the Agreement).  He contends that by failing to pay him his 
entitlement the Respondent has breached the Agreement.  He accordingly seeks the imposition of a penalty for the breach and 
to recover $416.85 plus interest. 
The Agreement 

3 It is not in dispute that the Agreement governed the terms and conditions of the Claimant’s employment at the material time. 
4 Relevantly clause 33 of the Agreement which is headed ENTITLEMENT TO LEAVE AND ALLOWANCES THROUGH 

ILLNESS OR INJURY provides in subclause (11): 
An employee who is required to travel to Perth or a location other than his or her locality for 
medical treatment is entitled to travel allowances in accordance with Clause 27. – Travelling 
Allowances. 

5 Clause 27 in its opening provides: 
An employee who travels on official business shall be reimbursed reasonable expenses on the 
following basis: 

The Claimant’s Case 
6 The Claimant contends that subclause 33(11) does not distinguish between work and non-work related treatment.  Accordingly 

its application is not affected by clause 27.  Clause 27 does not determine the Claimant’s eligibility to claim travel allowance in 
this instance but rather establishes the quantum of the claim already enabled by subclause 33(11).  To hold otherwise would 
render subclause 33(11) obsolete. 

7 In the alternative, if clause 27 is found to affect the determination of eligibility, then the nature of the travel and the 
circumstances giving rise to such travel undertaken by the Claimant permits the entitlement because his travel was officially 
sanctioned under clause 33 of the Agreement. 
The Respondent’s Case 

8 The Respondent contends that because subclause 33(11) is expressed as being “in accordance with clause 27” the logical 
conclusion that flows is that the entitlement to travel allowance is contingent on expenses being incurred whilst travelling on 
official business.  The Claimant’s travel to Perth to seek treatment for an injury which was not work related cannot be 
considered travelling on official business. 
The Issues 

9 There are two pivotal issues to be determined in this matter.  They are: 
1. Does clause 27 have the effect of limiting claims made under subclause 33(11) to those that relate to travel on 

official business? 
2. If so, did the Claimant travel on official business? 

Determination 
10 Does clause 27 have the effect of limiting claims made under subclause 33(11) to those that relate to travel on official 

business? 
11 The relevant clauses of the Agreement are to be interpreted in the same way as one would interpret a statute or an award (see 

Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of Western Australia and Others (1987) 
67 WAIG 1097).  When interpreting the Agreement it will be necessary to consider the ordinary meaning of the specified 
words in the context of the Agreement (see Norwest Beef Industries Ltd and Another v West Australian Branch, Australian 
Meat Industry Employees Union, Industrial Union of Workers, Perth (1984) 64 WAIG 2124).  Reference to extrinsic 
material will not be permissible in the proper construction of subclause 33(11) given that it is not ambiguous.  Regard, in 
construing subclause 33(11), must be had for the context and purpose of the provision.  Such may appear from the text of the 
instrument taken as a whole; its arrangement and the place of the provision under construction within it (see City of Wanneroo 
v Australian Municipal, Administrative, Clerical and Services Union (2006) FCA 813 at paragraph 53). 
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12 The Claimant suggests that the ordinary meaning of the words in subclause 33(11) contain no limiting provision, particularly 
when read in the context of the entire clause and the Agreement itself.  He says that subclause 33(11) forms part of the clause 
dealing with entitlement to leave and allowances in circumstances where the employee is incapacitated by reason of illness or 
injury irrespective of whether the same is work related or not. 

13 It is obvious that clause 33 is about entitlements to leave and allowances payable as result of illness or injury.  The clause deals 
with both non-work related sick leave and leave resulting from work related illness or injury.  The clause addresses both 
scenarios without distinction.  This unique clause inevitably results from the fact that police officers are not entitled to workers 
compensation.  Therefore the clause rolls into one leave entitlements on account of illness or injury irrespective of how the 
incapacity arose.  Nevertheless it is important to note that the clause does contain limitations and conditions.  For example, if 
the employee becomes incapacitated through his or her own fault or misconduct, then paid leave will not be available.  
Furthermore, the employer has discretion to consider whether or not paid leave will be granted in certain circumstances. 

14 The Claimant points out that subclause 33(11) is not inconsistent with other provisions within the Agreement which make 
provision for the payment of non-work related expenses.  One such clause is clause 36 which facilitates the payment of non-
work related medical and pharmaceutical expenses.  The Claimant argues that subclause 33(11) is consistent with clause 36 in 
enabling the payment of travel allowance to an employee required to travel to obtain medical treatment irrespective of the 
situation in which the injury or illness was sustained.  He contends that the clause is for the benefit of employees working in 
places where appropriate medical treatment is not available. 

15 In construing subclause 33(11) it is apparent that the clause is not as open ended as the Claimant suggests.  It has certain 
limitations.  For example an employee who becomes incapacitated through his or her own fault or misconduct is not entitled to 
travel allowance for travel undertaken for the purpose of receiving medical treatment.  Such is implicit if not explicit.  
Consistent with that the clause expresses limitation in subclause (11) by the use of the words “in accordance with clause 27. - 
Travelling Allowances”.  Clause 27 sets out the basis upon which employees are to be paid travel allowance.  It does not 
simply prescribe the rate payable but expresses the contingent factors required to make such payable.  Unlike clause 36, the 
very words used in subclause 33(11) create contingencies and limitations. 

16 The words “in accordance with” mean “in agreement, or harmony with, in conformity to” (Oxford English Dictionary).  The 
phrase has been judicially considered in Ansett Transport Industries (Operations) Pty Ltd and Others v Australian 
Federation of Air Pilots and Others [1991] 1 VR 637 and in The Australian Boot Trade Employees Federation and Another 
v Commonwealth of Australia and Others (1953-1954) 90 CLR 24 and was found to mean “in harmony with, in conformity 
with, in agreement with”. 

17 The logical conclusion that follows is that “in accordance with” as contained in subclause 33(11) of the Agreement requires 
conformity with clause 27 in that travel allowance will be paid only for expenses incurred while travelling on “official 
business”.  To hold otherwise would be to ignore the precondition clearly expressed in clause 27 with which subclause 33(11) 
must conform. 

18 In my view clause 27 has the effect of limiting claims made under subclause 33(11) to those that relate to travel on official 
business. 

19 Did the Claimant travel on official business? 
20 The Claimant contends that his travel for medical treatment was enabled by subclause 33(11) and therefore such travel was 

sanctioned and/or authorised.  With respect, I disagree.  Subclause 33(11) does no more than to provide an entitlement to an 
employee who travels for the purpose of obtaining medical treatment whilst on official business.  The subclause does not have 
the effect of sanctioning or authorising travel undertaken for medical treatment.  

21 “Official” has many meanings but in this context means “relating to the discharge of duties; connected with the tenure of 
office” (Oxford English Dictionary).  “Business” means “a task appointed or undertaken” or “that which one is engaged or 
with which one is engaged at the time” (Oxford English Dictionary).  The word “official” connotes a connection with duty and 
the office whilst “business” relates to the carrying out an undertaking connected with the office and duties that attach to the 
office. 

22 The Claimants travel was not on official business.  The reason for his travel was wholly unconnected with the discharge of his 
duties or the holding of his office. 
Conclusion 

23 Subclause 33(11) and clause 27 of the Agreement in combination make it clear that travel allowances are payable to those 
employees who travel for the purpose of receiving treatment for work related injury or illness.  If subclause 33(11) did not 
exist there might be some controversy as to whether clause 27 alone would facilitate the payment of travel allowance for travel 
undertaken with respect to work related illness or injury.  Subclause 33(11) together with clause 27 is instructive in that regard.  
It is not therefore correct to say, as the Claimant suggests, that subclause 33(11) is rendered obsolete by the construction 
reached.  The two provisions complement each other. 
Result 

24 The claim fails. 
G Cicchini 
Industrial Magistrate 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2008 WAIRC 00219 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL AVERY 
APPLICANT 

-v- 
GEOFF AITKEN & COMPANY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 14 APRIL 2008 
FILE NO B 2 OF 2008 
CITATION NO. 2008 WAIRC 00219 
 

Result Consent Order 
Representation 
Applicant Mr L Pilgrim as agent 
Respondent Mr K Trainer as agent 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 14 February 2008 at the conclusion of which the matter was adjourned; and  
 
WHEREAS the parties have reached settlement; and 
WHEREAS the parties have requested that the settlement be expressed in an order of the Commission;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under s.32 of the Industrial Relations Act 1979, and 
by consent, hereby orders -  
 

1. THAT the respondent pay $3,000.00 into the superannuation fund nominated by the applicant; 
2. THAT the payment be made within two working days of the applicant providing to the respondent written 

notice of the superannuation fund into which the payment is to be made; 
3. THAT the payment satisfies all claims the applicant may have arising from the employment relationship;  
4. THAT the parties bear their own costs in the matter; and 
5. THAT the application is discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2008 WAIRC 00255 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TROY WILLIAM CANN 
APPLICANT 

-v- 
SANDAVO HAULAGE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 APRIL 2008 
FILE NO/S U 185 OF 2007 
CITATION NO. 2008 WAIRC 00255 
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Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 12 December 2007 the applicant advised the Commission that the matter had been resolved and he did not wish to 
proceed with his claim; and 
WHEREAS on 24 December 2007 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN CODD 
APPLICANT 

-v- 
GLENN-CRAIG VILLAGES PTY LTD TRADING AS 
CRAIGCARE MELVILLE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 2 MAY 2008 
FILE NO/S U 137 OF 2007 
CITATION NO. 2008 WAIRC 00269 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set down a conference for 22 October 2007 which date was later changed to 2 November 2007 at the 
request of the applicant; and 
WHEREAS on 31 October 2007 the applicant requested that the conference be vacated and the matter adjourned indefinitely 
pending the outcome of criminal proceedings involving the applicant; and 
WHEREAS the respondent consented to the matter being adjourned indefinitely; and 
WHEREAS the conference was vacated and the applicant was requested to advise the Commission by no later than 1 April 2008 if 
the applicant was in a position to progress the matter; and 
WHEREAS on 18 April 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 2 May 2008 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 



88 W.A.I.G.                                              WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                403 
 

 

2008 WAIRC 00220 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEAN D'OLIVEIRO 
APPLICANT 

-v- 
MULTICULTURAL SERVICES CENTRE OF WESTERN AUSTRALIA INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 17 OCTOBER 2007, TUESDAY, 22 JANUARY 2008, WEDNESDAY, 23 

JANUARY 2008 
DELIVERED MONDAY, 14 APRIL 2008 
FILE NO. U 48 OF 2007 
CITATION NO. 2008 WAIRC 00220 
 

Catchwords Industrial Law (WA) - Termination of employment - Harsh, oppressive and unfair dismissal claim - 
Whether Commission has Jurisdiction - Trading activities of respondent considered - Commission not 
satisfied respondent is a constitutional corporation - Claim within Commission's jursidiction - 
Declaration issued - Industrial Relations Act 1979 (WA) s 29(1)(b)(i); Workplace Relations Act 1996 
(Cth) s 4, s 6 and s 16(1); Commonwealth of Australia Constitution Act s 51(xx) 

Result Declaration issued 
Representation  
Applicant Mr D Heldsinger (of counsel) 
Respondent Ms M Saraceni (of counsel) 
 

Reasons for Decision 
1 Jean D’Oliveiro (“the applicant”) filed an application in the Commission on 21 March 2007 under s29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”) claiming that she was unfairly dismissed by the Multicultural Services Centre of Western 
Australia Incorporated (“the respondent”) on 2 March 2007. 

2 In its Notice of Answer and Counter Proposal the respondent claimed that the Commission did not have jurisdiction to hear 
and determine the applicant’s claim on the basis that the respondent is a constitutional corporation to which the Workplace 
Relations Act 1996 (“the WR Act”) applies thereby ousting the Commission’s jurisdiction to deal with this application. 
Respondent’s evidence 

3 The respondent relies on an affidavit sworn on 27 June 2007 (as amended at hearing on 17 October 2007) by Mr Ramdas 
Sankaran, the respondent’s executive director (Exhibit R1).  Mr Sankaran also gave oral evidence.  Attached to Mr Sankaran’s 
affidavit were the following exhibits: 

• A copy of the Certificate of Incorporation for North Perth Migrant Resource Centre dated 3 August 1982 

• A copy of a Certificate of Incorporation on Change of Name dated 10 June 2002 

• A copy of the constitution of the Multicultural Services Centre of Western Australia Inc amended as at 31 October 
2002 

• A copy of the Multicultural Services Centre of Western Australia Inc Annual Report 2005-2006 

• A copy of a document titled Multicultural Services Centre of WA Inc Income Details for 2005-2006 and July 
2007–February 2007 

• Staff list as at 2 March 2007 
4 Mr Sankaran has been the respondent’s executive director since 1 February 2002.  In this role Mr Sankaran supervises the 

respondent’s staff and he undertakes budget management and liaises with relevant government and non-government agencies 
and member organisations.  Mr Sankaran also supports the president, management and executive committees to carry out their 
roles and responsibilities, he manages the respondent’s day-to-day affairs as delegated by the president and the 
management/executive committees and he manages staff and consultants employed by the respondent.  Mr Sankaran is 
answerable to the respondent’s board of management. 

5 The respondent was formerly called the North Perth Migrant Resource Centre which was incorporated under s3(3) of the 
Associations Incorporation Act 1895-1982 (WA) (repealed by the Associations Incorporation Act 1987) on 3 August 1982.  
On 10 June 2002 the North Perth Migrant Resource Centre was changed to its current name (see Exhibit R1 attachment RS2). 
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6 Mr Sankaran gave evidence that the respondent is a not-for-profit organisation and its purpose is to meet the settlement, 
welfare, education and training, cultural, legal and related needs of culturally and linguistically diverse Western Australians.  
Additionally the respondent undertakes research and community educational activities related to the needs of its clients and it 
has established foundations and trusts for this purpose. 

7 Mr Sankaran stated that in order to achieve its stated purpose the respondent provides a range of services including 
multilingual welfare counselling services and the respondent facilitates meetings of ethnic groups whose aims and objects are 
not incompatible with those of the respondent.  The respondent runs English classes, education and referral services for 
migrants and refugees, it has facilities for cultural activities, it disseminates general information, it promotes a greater 
awareness of the needs and problems of migrants among relevant service providers, it promotes a greater appreciation of the 
cultural backgrounds of migrants and refugees among the local community and the respondent coordinates services and 
multicultural activities in accordance with the local community’s objectives and assists emerging ethnic groups.  The 
respondent also provides facilities for migrant women and other disadvantaged migrant groups, for example migrant youth and 
unemployed migrants, it provides any other assistance or facility that the board considers necessary and the respondent 
facilitates emergency relief when funds are available and provides free and accessible legal services to migrants and refugees. 

8 Mr Sankaran stated that the respondent runs its programmes from funds provided by both the State and Commonwealth 
Governments in the form of grants and he stated that some of these services are on-charged to some of the respondent’s clients.  
Mr Sankaran stated that the respondent also provides services to the public which are not funded out of Commonwealth or 
State Government grants and fees are charged for these services.  Mr Sankaran stated that the respondent uses income 
generated through the provision of fee paying services to run a range of services and to expand services operated by the 
respondent which are funded by Government grants. 

9 Mr Sankaran stated that the respondent provides administrative services for each of the programmes it runs. 
10 Mr Sankaran gave evidence that the respondent owns and is housed at 20 View Street North Perth and it shares this property 

jointly with the Ethnic Communities Council of Western Australia (“the ECC”).  The respondent also owns a property at 
64 Wellington Road Morley which is used to accommodate some of its programmes. 

11 Mr Sankaran stated that up until 1995 the respondent received an annual grant of approximately $250,000 from the 
Commonwealth Department of Immigration and Multicultural Affairs (“DIMA”) (now the Department of Immigration and 
Citizenship) to fund its core functions and he stated that the balance of its funds and income at the time was derived principally 
from grants from Commonwealth and State Government sources.  Mr Sankaran stated that when the respondent lost its core 
grant in 1995 it changed the way it ran its operations and sought alternative sources of income to fund its operations by 
introducing fee for service programmes and by undertaking consultancy work which has steadily increased since 2002. 

12 Mr Sankaran stated that the respondent does not pay tax on its income. 
13 Mr Sankaran stated that the respondent keeps separate accounts for each of the programmes it runs and he stated that 

independent auditors prepare an annual audit report on the respondent’s activities (see Exhibit R2). 
14 Mr Sankaran stated that in the financial year ending 30 June 2007 the respondent operated and was responsible for running the 

following inter-related programmes/services: 
• Settlement Grants Programme (SGP) 
• Employment Directions Network (EDN) 
• Home and Community Care (HACC) 
• Legal Services 
• Local Government and Community Housing Programme (CHP) 
• Support Accommodation Assistance Programme (SAAP) 
• Emergency Relief 
• Multicultural Housing Advocacy (MHA) 
• MAITRI -Counselling Service 
• Personal Support Programme (PSP) 
• An Arts Programme 
• Integrated Humanitarian Settlement Strategy (IHSS); and 
• Training and Consultancy Services 

15 Mr Sankaran stated that the PSP and the On Arrival Accommodation and Tenancy Training and Support Services, which forms 
part of the IHSS programme, are entirely fee based and he stated that the respondent does not receive any grants from the 
Commonwealth or State Governments to run these programmes. 

16 Mr Sankaran gave evidence that approximately 59 per cent of the respondent’s income for the 2006/2007 financial year was 
derived from grants and 41 per cent from other income and in the 2005/2006 financial year approximately 62 per cent of the 
respondent’s income was derived from grants and 38 per cent from other income. 

17 Mr Sankaran gave evidence that as at 2 March 2007 the respondent employed 43 staff as either full time, part time or casual 
employees. 
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18 Mr Sankaran relies on the figures contained in the respondent’s annual report for the financial year ended 30 June 2007 which 
confirms the respondent’s total income in 2006/2007.  The respondent’s income of $2,598,315 was made up of the following 
amounts (see Exhibit R2 - Annual Report 2006-2007): 

1. Recurrent and non recurrent Government grants totalling $1,533,100 which include programme administrative 
fees of $227,296. 

2. Client fees of $54,514 which comprise moneys paid by clients of the respondent participating in the HACC and 
Legal programmes in return for the provision of these services. 

3. Membership fees of $225 paid by individuals who pay $5.50 per year to join. 
4. Rent of $61,325 which is paid by clients who use houses provided under the SAAP and CHP programmes. 
5. Bank interest of $27,253. 
6. $890,443 in Consultancy/Projects/Training/Services which is paid by clients of the respondent in return for the 

respondent providing fee based services under the IHSS On Arrival Accommodation and Tenancy Training and 
Support Services and PSP as well as consultancy work undertaken by the respondent, which is charged out at 
either hourly rates or a package rate depending on the work involved. 

7. Donations of $2,926. 
8. Miscellaneous income of $107. 
9. Equipment and computer room hire of $6,666 in return for the respondent hiring its computer and other 

facilities to third parties. 
10. Book Sales of $6,086. 
11. Reimbursement of Legal Fees of $15,670. 

MULTICULTURAL SERVICES CENTRE OF WA INC. 

Detailed Income & Expenditure Statement  

for the year ended 30 June 2007 

INCOME SGP 

(CSSP) 

EDN HACC LEGAL CHP SAAP Emergency 
Relief 

MHA MSC Consolida-
tion 
Elimina-
tion 

TOTAL 

Grants             

- Recurrent 
Grant 

245,000 99,303 728,980 114,927  59,083 24,794 133,760 6,632  1,412,479 

- Non-
recurrent 
Grant 

 46,768    520 14,500 5,892 52,941  120,621 

Administration 
Fees 

        227,296 -227,296 - 

Book Sales         6,086  6,086 

Consultancy 
/Projects/Train
ing/Services 

 1,818       888,625  890,443 

Donations  374  1,802     750  2,926 

Equipment & 
Computer 
Room Hire 

        6,666  6,666 

Fees   51,403 3,111     74,649 -74,649 54,514 

Interest 981 2,364 13,073 482 269 222 31 967 8,864  27,253 

Membership 
Fees MSC 

        225  225 

Miscellaneous         107  107 

Reimbursemen
t for Legal 
Fees 

        15,670  15,670 

Rent     31,655 29,670   50,531 -50,531 61,325 

Trans. from 
CHP for 
Wages Recoup 

     6,500    -6500 - 

Total Income 245,981 150,627 793,456 120,322 31,924 95,995 39,325 140,619 1,339,042 -358,976 $2,598,315 

(Extract Exhibit R2) 
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Details of the respondent’s income 
Settlement Grants Programme (SGP) (previously the Community Settlement Service Scheme) 

19 Mr Sankaran stated that in the 2006/2007 financial year this programme was funded by a recurring grant of $245,000 from 
DIMA and he stated that clients are not charged for this service.  In 2006/2007 other income received by the respondent for 
this programme was $981 in bank interest (Exhibit R2). 
Employment Directions Network (EDN) 

20 Mr Sankaran stated that the respondent’s EDN programme is funded by the Western Australian Department of Education and 
Training (“WADET”).  Under this programme the respondent provides employment related services to clients from culturally 
and linguistically diverse backgrounds and Mr Sankaran gave evidence that clients who use the services are not charged but 
clients give voluntary donations.  This programme’s income for the 2006/2007 financial year was $146,071 from grants, $374 
from donations, $2,364 in bank interest and $1,818 from consultancy, projects, training or services. 
Home and Community Care Programme (HACC) 

21 Mr Sankaran stated that this programme is a joint Commonwealth and State programme administered through the State 
Department of Health.  Mr Sankaran stated that under this programme the respondent provides services such as day care, 
transport, assessment, social support and counselling, information and advocacy to the elderly, younger people with disabilities 
and their carers.  Mr Sankaran stated that the respondent received a grant of $728,980 from the Health Department of Western 
Australia in the 2006/2007 financial year to run this programme.  Mr Sankaran stated that clients who use the services provided 
under this programme pay an $8 fee per day per person and $51,403 was generated through fees paid by clients using this 
service for the 2006/2007 financial year and $13, 073 was received in bank interest (Exhibit R2). 
Legal Services 

22 In the 2006/2007 financial year the Legal Services programme received a grant of $114,927 and $3,111 was generated through 
fees paid by clients, $1,802 in donations and $482 in bank interest (see Exhibit R2).  Mr Sankaran stated that this programme 
provides legal advice and case work to its clients and also provides information and referral services, community legal 
education, liaison and the respondent makes submissions on law reform.  Mr Sankaran stated that clients who use this 
programme pay an administration fee of $10 per consultation with a legal practitioner, plus disbursements.  Mr Sankaran stated 
that for 2006/2007 this programme received a grant from the Commonwealth Attorney General’s Department and he stated 
that some administrative costs for this programme were covered by the State Government and the Town of Vincent. 
Local Government and Community Housing Programme (CHP) 

23 Mr Sankaran gave evidence that this programme is funded by the Commonwealth Government through the Department for 
Community Development, Department of Child Protection and Homeswest.  Mr Sankaran stated that income for this 
programme is derived from rent paid by clients and the rent charged is calculated using the Homeswest public housing charges.  
The respondent is also responsible for maintaining the properties used by its clients (see Exhibit R1).  This programme’s 
income for the 2006/2007 financial year was $31,655 in rent from clients and $269 in bank interest (Exhibit R2). 
Support Accommodation Assistance Programme (SAAP) 

24 Mr Sankaran gave evidence that in the 2006/2007 financial year this programme received a $59,083 grant from the Department 
of Child Protection to run this program, a grant of $520 was received from the West Australian Council of Social Services, 
$222 in bank interest and $29,670 in rent from clients using the houses was also paid to the respondent (Exhibit R2). 

25 Mr Sankaran stated that under the SAAP and CHP programmes the respondent is responsible for the administration and 
operation of 11 residential properties in Western Australia.  Mr Sankaran stated that the properties used by the respondent for 
these programmes are owned by the Department of Housing and Works and the title deeds of seven of them are vested in the 
respondent. 
Emergency Relief 

26 Mr Sankaran stated that the Emergency Relief programme is funded by the Department of Family and Community Services 
and Lotterywest and he stated that clients are not charged when they use this programme (see Exhibit R1).  For the 2006/2007 
financial year this programme’s income included $39,294 in grant monies and $31 in bank interest (Exhibit R2). 
Multicultural Housing Advocacy (MHA) 

27 Mr Sankaran stated that this programme is funded by the Department for Community Development and the income received 
by the respondent for the 2006/2007 financial year was $139,652 in grants and $967 in bank interest.  Mr Sankaran stated that 
clients using this programme are not charged for the services provided (Exhibit R2). 
Multicultural Services Centre (“MSC”) 

28 Mr Sankaran stated that the MSC as shown in the audited financial statement is a separate and distinct financial accounting 
entity and receives income from a variety of sources. 

29 Mr Sankaran gave evidence that income received by MSC in 2006/2007 included the following: 
i. State or Commonwealth Government grants totalling $59,573.  Mr Sankaran stated that a recurrent grant of 

$6,632 was from the Office of Multicultural Interest to provide community based mental health services and he 
stated that clients are charged a fee for this service of between $10 and $75 depending on their circumstances.  
Mr Sankaran stated that this fee can be waived.  Mr Sankaran stated that a non-recurrent grant of $52,941 was 
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given to the respondent to undertake a multicultural arts programme and he stated that there was no charge to 
clients who participated in the programme. 

ii. Administration fees of $227,296 paid to the MSC to pay for administration work undertaken by the MSC which 
is eliminated to avoid double counting. 

iii. Mr Sankaran stated that the respondent generated $6,086 through sales of a book and this income was paid to 
the respondent after the book’s author agreed to give 25 per cent of the profit of book sales to the respondent. 

iv. Mr Sankaran stated that $888,625 paid to the MSC for Consultancy, Projects, Training and Services in 
2006/2007 was made up of the following income sources (see Exhibit R3): 
 The respondent received payments totalling $756,197 under a contract with the Metropolitan Migrant 

Resource Centre (“MMRC”) to provide the IHSS (On Arrival Accommodation component).  Under this 
programme the respondent provides on arrival accommodation (transition and long term) and tenancy 
training for its clients and the respondent registers participants for public housing and bond assistance.  
Some of the services provided by the respondent include helping people register for public housing and 
apply for bond assistance, helping people prepare for house inspections, providing transition 
accommodation, discounted utilities and the provision of one week’s food on arrival in Australia and 
phone cards.  In return for providing these services the respondent was paid a fee based on outcomes 
and the income earned by the respondent was dependent on the actual number of clients and the service 
provided.  Clients did not pay a fee to use this service.  The MMRC was paid by the Department of 
Employment and Work Place Relations (“DEWR”) for providing this service (previously paid by 
DIMA). 

 The respondent received payments totalling $12,000 for the provision of accounting and bookkeeping 
services to the ECC. 

 The respondent received payments totalling $111,900 under two contracts with Kuwinywardu 
Aboriginal Resource Unit (“KARU”) to provide consultancy and services.  One contract related to the 
provision of consultancy services for “change management” and the other was the provision of 
accounting and bookkeeping services. 

 The respondent received payments totalling $6,600 from DEWR to run the Personal Support 
Programme which includes providing counselling and psychological assessments.  The respondent was 
paid a fee by DEWR based on outcomes and the income earned by the respondent was dependent on the 
actual number of clients using the service and the service provided.  Clients were not charged to use this 
service. 

 The respondent received payments totalling $565 from Medicare as reimbursement of psychologists 
fees for clients using the respondent’s Counselling Services. 

 The respondent received payments totalling $1,363 from the ECC to implement a project called “All 
Dressed Up and Somewhere to Go”.  This was part of a two year project paying a total of $45,000. 

v. Donations of $750 paid to the respondent by members. 
vi. Equipment and computer room hire income of $6,666 for the hiring out of equipment and the respondent’s 

computer room. 
vii. Reimbursement of $74,649 from other programmes to pay for operational expenses incurred by the various 

programmes run by the respondent which is “eliminated” to avoid double counting. 
viii. Bank interest of $8,864 paid on accumulated funds that MSC retains in the bank. 
ix. Membership fees of $225 paid by people who join as members of the respondent. 
x. Miscellaneous income of $107 which includes income for charging external persons who use the respondent’s 

photocopier or facsimile. 
xi. $15,670 as reimbursement from the respondent’s insurance company for legal fees paid by the respondent. 
xii. $50,531 for  rent paid to MSC by the various programmes that are run which is “eliminated” to avoid double 

counting. 
(Exhibit R2 – page 15 of Audited Financial Report) 

30 Mr Sankaran gave evidence that administration fees paid to the MSC arises out of charges made to each of the programmes the 
respondent operates in the form of a flat administration fee of 10 per cent of the programme’s grant income being paid to the 
MSC in return for the provision of a range of services including financial management, budgeting, human resource 
management and risk management by the MSC. 

31 Under cross examination Mr Sankaran stated that the respondent is categorised as a public benevolent institution by the 
Australian Taxation Office. 

32 Mr Sankaran confirmed that the SGP has a special focus on refugees and humanitarian entrants and that it was previously 
known as the Community Settlement Services Programme (CSSP) (see Exhibit A2). 
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33 Mr Sankaran confirmed that Exhibit A3 is a copy of the respondent’s agreement with WADET for the recurrent grant it 
receives for the EDN programme and Mr Sankaran confirmed that the amount of $1,818 under the EDN heading in the detailed 
income column in the Annual Report was a payment from an agency that contracted with the respondent to provide a service. 

34 Mr Sankaran agreed that volunteers made a significant contribution to the HACC programme during the 2006/2007 financial 
year.  Mr Sankaran confirmed that Exhibit A5 is a copy of the funding agreement for this programme for the period 2006 to 
2010 and that Exhibit A6 is a variation to this agreement.  Mr Sankaran stated that the fees paid by clients for this particular 
programme are relatively small compared to the total amount received in grants however he stated that the income that is 
generated by the fees paid is significant.  Mr Sankaran gave evidence that the HACC programme operates from a property 
leased from the Town of Vincent and he agreed that the lease states that the premises are to be used only for community 
activities and not for any business, commercial, illegal or immoral purposes. 

35 Mr Sankaran stated that the rent clients paid for houses under CHP was not the market rent however he disagreed that clients 
paid a nominal fee for accommodation under both the CHP and SAAP programmes. 

36 Mr Sankaran agreed that the respondent was paid for its services to KARU out of funding that KARU received from the 
Community Development Employment Projects programme. 

37 Mr Sankaran gave evidence that ECC obtains income from different sources including grant funding, training, consultancy fees 
and one-off grants and he stated that the proportion of grant funding given to the ECC constitutes about a third of their income. 

38 Mr Sankaran confirmed that DIMA provides funding to MMRC which in turns contracts with the respondent to provide IHSS 
On Arrival Accommodation Programme services.  Mr Sankaran also agreed that the Commonwealth Government previously 
provided these services directly but they were now outsourced and Mr Sankaran stated that these services were provided “for 
the benefit of the community”.  Mr Sankaran disagreed that the payment that the MMRC received from the Government which 
in turns is used to pay the respondent is in reality grant funding and he confirmed that clients that use these services are not 
charged a fee. 

39 Mr Sankaran gave evidence that his statement that the PSP and the IHSS On Arrival Accommodation Programme services are 
entirely fee based was made on the basis that the respondent charges a fee to an organisation such as the MMRC to provide the 
service to the client, a humanitarian entrant or refugee.  When it was put to Mr Sankaran that the MMRC can only pay the fee 
because it is in receipt of funding from the Commonwealth Government, Mr Sankaran stated that as long as the respondent 
provides the services to the MMRC, regardless of where they get the money from, the respondent is paid in return for 
providing these services.  Mr Sankaran confirmed that the respondent did not reapply for funding for the PSP in the 2005/2006 
financial year. 

40 Mr Sankaran gave evidence that some of the $6,666 showing as income for equipment and computer room hire was paid by 
WADET. 

41 Under re-examination Mr Sankaran gave evidence that the $10 fee charged to clients as part of the Legal Services programme 
was an administration fee charged to partly cover administration and photocopying costs and is a fee which the respondent’s 
contract specifically allows the respondent to charge.  Mr Sankaran stated that the $8 fee charged as part of the HACC 
programme is for the client to transfer to and from the respondent’s centre, day care activities and meals and does not represent 
reimbursement of the full cost of any of these items.  Mr Sankaran stated that clients are not required to pay fees to access the 
HACC and Legal programs and he stated that the respondent has discretion to waive fees for these programmes and he stated 
that 80 to 90 per cent of clients who use these programmes pay fees. 
Applicant’s evidence 

42 The applicant gave evidence by way of an affidavit sworn on 17 September 2007.  The applicant is a legal practitioner and she 
was admitted to the Supreme Court of Western Australia in 1981.  The applicant has an LLB (Hons) from the University of 
Singapore and a settlement agent’s licence. 

43 The applicant was employed as a community worker/solicitor to work in the respondent’s legal programme on 7 August 1996 
and remained working in this section until her termination on 2 March 2007.  The applicant was initially employed on a two 
day/15 hours per week basis assisting the principal solicitor to provide advice and minor assistance to clients.  In February 
2002 the applicant was appointed as principal solicitor working on a full time basis and in this role the applicant provided legal 
advice and assistance to clients and she helped prepare court documents or other casework for filing in the Family Court and 
Magistrates’ Court.  The applicant also handled criminal injuries compensation matters, state administrative tribunal matters 
and the preparation of wills.  Additionally as the respondent’s manager/coordinator of the legal programme she prepared the 
legal programme’s monthly board reports, annual reports, reports to Legal Aid Western Australia and the legal programme’s 
other funding bodies and the applicant made funding submissions on the legal programme’s behalf and where necessary 
prepared acquittals for grants initially under the supervision of the Executive Director.  The applicant’s clients were migrants 
and people from non-English speaking backgrounds or people from culturally and linguistically diverse backgrounds and the 
applicant stated that approximately 85 per cent of the respondent’s clients were in receipt of Centrelink benefits due to their 
low incomes.  

44 The applicant stated that when she commenced employment as the respondent’s principal solicitor the legal programme had a 
deficit of $25,000 and as a result staffing was reduced from 1.2 Full Time Equivalent employees to one paid solicitor and an 
administrative fee of $10 was also charged to the legal programme’s clients to reduce the programme’s deficit and/or its 
operating costs.  The applicant maintains that this was a nominal fee and is not commensurate with the standard market rates a 
solicitor would charge.  The applicant stated that she objected to the legal programme’s clients being charged a nominal fee of 
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$10 when other community legal centres’ clients were not charged a fee and she stated that the respondent’s constitution 
provides as one of its objects that the respondent is to provide free and accessible legal services to migrants and refugees.  The 
applicant stated that she also objected to arbitrary deductions being made out of the legal programme’s funding for rental, 
cleaning, telephone, electricity and other services as these deductions were not evenly distributed between the programmes and 
no documentary evidence was given to her demonstrating that these costs were actually incurred by the legal programme. 

45 The applicant stated that even though the respondent lost its core grant funding prior to her appointment as a solicitor in 1996 
she maintains that after this date she saw no evidence of the respondent being “required to find alternative commercial sources 
of income to fund its operations”, as stated by Mr Sankaran and the applicant maintains that she saw no evidence of any 
commercial activity or consultancy work being undertaken by the respondent whilst employed by the respondent. 

46 The applicant stated that even though the respondent levies a service/administrative fee of 10 per cent on its programmes the 
applicant understands that this fee is paid out of the grant funding provided to the respondent. 

47 The applicant stated that funding for the legal programme is grant based and arises out of a tripartite agreement between the 
Commonwealth Government, the Legal Aid Commission of Western Australia and the respondent.  The applicant stated that 
this agreement had been in place from 1 January 2003 to 30 June 2005 and the agreement was extended for the period 1 July 
2005 to 30 June 2008. 

48 The applicant stated that she has not seen any evidence of client fees being collected under the PSP and the applicant 
maintained that the fees charged by SAAP, MHA, Legal Services and HACC programmes are nominal and by way of a 
reimbursement to cover some of the respondent’s overheads rather than a commercial transaction seeking an economic gain. 

49 Under cross-examination the applicant gave evidence that the information about funding arrangements in her affidavit was 
derived from information contained in the respondent’s 2005/2006 Annual Report. 
Respondent’s submissions 

50 The respondent submits that the applicant’s claim should be dismissed on the basis that the respondent is a constitutional 
corporation caught by the provisions of the WR Act.  The respondent argues that it is an “employer” and a “constitutional 
corporation” as provided for under s6 and s4 of the WR Act and s51(xx) of the Commonwealth Constitution and is a trading 
corporation.  The respondent argues that by virtue of the operation of ss4 and 16(1) of the WR Act, the Act and in particular 
s29(1)(b)(i) cannot apply to the respondent. 

51 The respondent maintains that the certificate of incorporation under the Associations Incorporation Act 1987 (WA) confirms 
that the respondent is a corporate personality because upon its incorporation the respondent became a body corporate (see 
s10(a) of the Associations Incorporation Act 1987 (WA). 

52 The respondent argues that its trading activities provided from non-grant funded services forms a significant proportion of its 
overall activities to merit the respondent being regarded as a “trading corporation”.  The respondent also maintains that it is a 
“trading corporation” as its trading activities are sufficiently significant and not insubstantial despite the respondent’s 
predominantly social welfare objectives as set out in its constitution. 
Trading Corporation 

53 The respondent argues that even though trading does not always entail making a profit an apt description of trading is the 
activity of providing for reward or value goods and services.  Additionally, for a corporation to be considered a trading 
corporation trading must be a substantial corporate activity (see Hughes v Western Australian Cricket Association (Inc) and 
Ors (1986) 19 FCR 10; 69 ALR 660 per Toohey J at 672 [“Hughes”]; Aboriginal Legal Service of Western Australia 
Incorporated v Mark James Lawrence (2007) 87 WAIG 856 at 893 [“Lawrence”] and R v The Judges of the Federal Court of 
Australia & Anor, Ex parte the Western Australian National Football League (Inc) and Anor (1979) 143 CLR 190 
[“Adamson”]). 

54 In Adamson, Barwick CJ stated at page 208: 
“… a corporation formed within the limits of Australia will satisfy the description “trading corporation” if trading is a 
substantial corporate activity.  Its activities rather than the purpose of its incorporation will designate its relevant 
character. … But once it is found that trading is a substantial and not a merely peripheral activity not forbidden by the 
organic rules of the corporation, the conclusion that the corporation is a trading corporation is open.” 

55 The respondent relies on the proposition that trading need not be the only activity of a corporation for it to be a trading 
corporation, provided that those activities are not insubstantial.  In Adamson Murphy J stated the following at page 239: 

“Even though trading is not the major part of its activities, the description “trading corporation” does not mean a 
corporation which trades and does nothing else or in which trading is the dominant activity.  A trading corporation may 
also be a sporting, religious, or governmental body.  As long as the trading is not insubstantial, the fact that trading is 
incidental to other activities does not prevent it being a trading corporation.  For example, a very large corporation may 
engage in trading which though incidental to its non-trading activities, and small in relation to those, is nevertheless 
substantial and perhaps exceeds or is of the same order in amount as the trading of a person who clearly is a trader.  Such 
a corporation is a trading corporation and is the subject of the legislative power in s. 51(xx.).” 

Charitable/Not for profit trading corporations 
56 The respondent maintains that while some corporations may have non-profit, benevolent or charitable objectives, if their 

trading activities are nevertheless substantial then they will be considered trading corporations and the performance of trading 
activities to support a non-trading purpose or activity may constitute trading (see Lawrence at 883 and 893).  The ends a 
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corporation seeks to serve are irrelevant to its description as a trading corporation (see R v Trade Practices Tribunal and 
Others; ex parte St George County Council (1974) 130 CLR 533 per Barwick CJ at 543). 

57 The respondent maintains that a number of not-for-profit organisations have been held to be trading corporations on the 
grounds that their trading activities are not insubstantial (see United Fire Fighters’ Union of Australia and Ors v Metropolitan 
Fire and Emergency Services Board [1998] 83 FCR 346; Orion Pet Products Pty Ltd and Anor v Royal Society for the 
Prevention  of Cruelty to Animals (Vic) (Inc)and Anor [2002] 120 FCR 191; E v Australian Red Cross Society and Ors [1991] 
99 ALR 601 at 635; Adamson; Harmer v Shoalhaven Community Housing Scheme Limited [2006] NSWIRComm 1165 per 
Connor C; Pellow v Umoona Community Council Inc [PR 974159 in matter U2006/2091 per SDP O’Callaghan]). 
Categorisation of grants 

58 The respondent argues that where a grant of funds is received by a corporation from Governments and is used for a public 
welfare service this does not necessarily have the effect that the means by which the funds were received or the tripartite 
arrangement overall does not constitute trading and a holistic appraisal must be made of the corporation’s activities and the 
respondent relies on the issues considered by the Full Bench in Lawrence to determine whether a corporation in receipt of 
government funds is a trading corporation (see Lawrence at 890). 

59 The respondent maintains that where funds are provided to a corporation to be used for the provision of services without 
charge to clients this will not constitute trading (see Lawrence at 894; Pellow v Umoona Community Council Inc [2006] AIR 
426 per O’Callaghan SDP at 28). 
Respondent’s trading activities 

60 The respondent is a not-for-profit community organisation that provides services for migrants of all cultures and to this end 
operates and is responsible for ten inter-related social welfare programmes including legal services, housing and 
accommodation assistance and personal support programmes. 

61 The respondent argues that even though grants are given to the respondent to fund programmes which provide services to 
clients gratuitously a significant proportion of the respondent’s organisation provides services to clients which are entirely fee 
based or partly funded by grants and partly funded by fee paying clients. 

62 The respondent maintains that the programmes it operates fall into three categories for the purposes of funding: 
(a) Programmes which are funded entirely by grants provided by government and non-government organisations 

(“grants”). 
(b) Programmes which are funded partly by grants and partly by fees charged to clients. 
(c) Programmes which are funded entirely through the provision of services for a fee charged to the client. 

63 The respondent maintains that some of the money received by the respondent by way of grants is used to provide 
administrative services for the grant based programmes it runs and the revenue generated by fee based programmes is used to 
run these services and to expand the grant funded programmes.  For example the respondent charges clients a fee for 
administrative tasks associated with providing legal services.  Grants received by the respondent are not provided to it on a 
regular basis and are not guaranteed and the respondent must apply for grants on an annual basis.  The respondent also argues 
that the Commission need not go behind the source of the consultancy income paid to the respondent. 

64 The respondent claims that the grants allocated to it for the 2006/2007 financial year comprised approximately 59 per cent of 
the respondent’s total revenue and the respondent’s independently funded services which generated significant revenue for the 
respondent of approximately 41 per cent are either entirely fee based or partly fee based and partly funded by grants and the 
respondent argues that these fees constitute a significant amount of revenue for the respondent. 
Applicant’s submissions 

65 The applicant submits that the respondent is not a trading corporation and that s16 of the WR Act therefore does not apply to 
the respondent or its employees, however the applicant concedes that the respondent is a corporate entity under the 
Associations Incorporation Act 1987 (WA). 

66 The applicant relies on the authority of Adamson.  The applicant argues that in this decision which concentrated on the 
activities of an organisation the High Court applied a liberal approach to the issue of what is a trading corporation.  The 
applicant relies on the test described by Barwick CJ in this decision at 208: 

“The only sure guide to the nature of the company is a purview of its current activities, a judgement as to its nature being 
made after an overview of all those activities.” 

His Honour also stated at 208 that trading must be a “substantial corporate activity” and said that: 
“… once it is found that trading is a substantial and not a merely peripheral activity not forbidden by the organic rules of 
the corporation, the conclusion that the corporation is a trading corporation is open.” 

and further at 209 Barwick CJ stated that: 
“Trade for constitutional purposes cannot be confined to dealing in goods or commodities.  Its full parameters may be 
difficult of definition.  But the commercial nature of an activity is an element in deciding whether the action is in trade or 
trading.” 

67 The applicant also relies on Murphy J in Adamson who said at 239 that: 
“Trading is a term of very wide scope.  …  Even though trading is not the major part of its activities, the description,  
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“trading corporation” does not mean a corporation which trades and does nothing else or in which trading is the dominant 
activity.  A trading corporation may also be a sporting, religious, or governmental body.  As long as the trading is not 
insubstantial, the fact that trading is incidental to other activities does not prevent it being a trading corporation.” 

68 The applicant also relies on Mason J in Adamson where he sounded a note of caution at 234: 
“Not every corporation which is engaged in trading activity is a trading corporation.  The trading activity of a corporation 
may be so slight and so incidental to some other principal activity, viz. religion or education in the case of a church or 
school, that it could not be described as a trading corporation.  Whether the trading activities of a particular corporation 
are sufficient to warrant its being characterized (sic) as a trading corporation is very much a question of fact and degree”. 

69 Whilst the applicant concedes that a number of incorporated bodies have been found to be trading organisations including local 
councils, a university, charitable or benevolent organisations and a public utility other court decisions have held that some 
incorporated bodies do not engage in sufficient trade to be categorised as a constitutional corporation (see Fowler v Syd-West 
Personnel Ltd [1998] 44 AILR 3-836 and Fasold and Anor v Roberts and Anor [1997] 70 FCR 489). 

70 The applicant argues that the salient points to be derived from the decision in Hughes, which considered whether the Western 
Australian Cricket Association and incorporated cricket clubs in Western Australia were trading corporations, are that ‘trading’ 
denotes the activity of providing for reward, goods or services and the appropriate test is the following ‘three stage test’ (as 
identified by Toohey J): 

• identify the totality of the activities of the organisation; 
• identify those activities properly characterised as trading activities; and 
• evaluate the extent of the trading activities against the totality of the activities of the organisation. 

71 The applicant maintains that the Full Bench decision in Lawrence has a direct application to the facts of this case 
notwithstanding some variations as the Aboriginal Legal Service of Western Australia Incorporated (“the ALSWA”), like the 
respondent was a recipient of significant government funds to provide, in the main, services free of charge to its clients.  
Where fees were charged by the respondent they were nominal or not at a commercial rate for that service. 

72 The applicant also relies on the issues identified and considered by the Full Bench in Lawrence at 890 to determine whether a 
corporation in receipt of government funds is a trading corporation and the applicant relies on the Full Bench’s conclusion in 
Lawrence that the ALSWA was not a trading corporation.  At 894 to 895 of this decision the Full Bench stated the following: 

“…from evaluating the extent of the trading activities against the totality of activities, we have reached the conclusion 
that the trading activities are not so significant to give the Appellant ‘the character of a trading corporation’.” 

73 The applicant also relies on the decision of Jacqueline Ann Bysterveld v Shire of Cue (2007) 87 WAIG 2462 (“Shire of Cue”) 
where Smith SC held that the Shire of Cue was not a “trading corporation”.  At 2476 Smith SC held that: 

“Although the Respondent engages in activities which are of a trading nature and some of these activities are activities 
which could be carried out as a business, such as the provision of a caravan park, contract private works and hire of 
equipment, I do not regard the trading activities of the Respondent as a whole to impose on the Respondent the character 
of a trading corporation.  The reason why I have reached this view is that none of the trading activities when considered 
collectively are carried out on a significant scale.” 

74 In summary the applicant argues that the principles which are to be applied to this case should be as follows: 
• Whether a corporation is a trading corporation is a question of “fact and degree” and each case will turn on its 

own specific facts.  Therefore, the Commission should treat previous decisions as no more than a guide rather 
than slavish precedents. 

• The “trading activities” must be of a “substantial” nature. 
• The activity must arguably have an element of “commerciality” (but compare the decision of the Full Bench in 

Lawrence at page 890). 
• The primary focus of the Commission is on what the respondent entity actually does, which determines what its 

activities are. 
• Where an entity engages in some trading activities and some non-trading activities, a “qualitative assessment” of 

the trading activities of a corporation as against its activities as a whole is required. 
• The analysis requires a holistic approach, which depends on considering the nature of the respondent’s activities 

comprising the whole and assessing the nature and extent of the respondent’s trading activities within the whole. 
75 The applicant argues that based on the authorities it relies upon, the three stage test identified in Hughes is the most effective 

tool to determine whether or not a corporation is a trading corporation.  The applicant claims that when applying this test other 
sources of funding received by the respondent, including donations, fees and consulting work, are not income from trading 
activities when properly characterised and the applicant argues that properly characterised the respondent’s trading activities 
are very limited and are therefore not substantial in the context of the entirety of the respondent’s operations. 
Stage one – The nature of the respondent’s activities as a whole 

76 The applicant argues that the quintessential nature of the activities of the respondent, which is a Public Benevolent Institution, 
is to provide a vital service to a particularly disadvantaged sector of the community and the applicant argues that the core 
activity of the respondent is to provide specific programmes to migrants and refugees and the large bulk of the respondent’s 
income is from Government sources with conditions and restrictions on its use.  The applicant maintains that the respondent 
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provides a range of tailored programmes which include legal advice and assistance, accommodation including on arrival, 
community settlement services, emergency relief, employment directions, home and community care, housing facilities and 
personal support programme and the respondent’s sources of funds to provide these services are secured from various 
Commonwealth Government departments, State Government departments, Local Government and other agencies such as the 
Lotteries Commission.  In the main the Government funds are also the subject of specific conditions and/or restrictions as to 
the use of these funds and the respondent’s accountability. 
Stage two – The extent of the respondent’s trading activities 

77 The applicant argues that the respondent’s trading activities properly characterised, are very limited and therefore not 
substantial in the context of the entirety of the respondent’s operations.  The applicant maintains that a proper assessment of 
the respondent’s activities reveals the following: 

• The 10 per cent administrative/service fee is a standard charge for the service provided by the respondent and is 
paid for out of the Government funds and whilst this may arguably constitute trading between the respondent and 
the Government department, it is used for non-trading purposes. 

• Donations received by the respondent are not trading as they are gifts. 
• The rent received by the respondent is based on the lowest possible scale tailored for low income clients. 
• It is arguable that bank interest is not income from trading activities but a ‘sui generis’ passive form of income. 
• The small amount of fees received from the respondent’s migrants and refugees it serves in the form of 

membership fees ($5.50), food ($8.00) and legal advice ($10.00) are nominal and do not cover all of the 
respondent’s administrative costs and/or overheads, could hardly be described as trading activities between the 
respondent and the migrants/refugees (the recipients of the services) and they do not have a commercial element 
as the service could not be provided by a similar entity competing in the private sector at commercial rates. 

• The income derived from the respondent’s PSP and IHSS programmes are not related to genuine trading activities 
because the funds are derived from Government sources, the funds are subject to restriction and/or conditions and 
the funds are used by the MMRC to pay the respondent to provide services to migrants/refugees.  Whilst it is 
arguable that there may be trading between the MMRC and the government department and MMRC and the 
respondent there is no trading activity between the respondent and the recipients of the service.  The services 
provided form part of the overall non-trading core activities of the respondent. 

• Six of the ten programmes operated by the respondent do not charge its clients fees. 
Stage three – Nature and extent of the respondent’s trading activities within the whole 

78 The core activity of the respondent is to provide specific programmes to migrants and refugees.  The large bulk of the 
respondent’s income is grant based, with conditions and restrictions on its use.  Other sources of funding, including donations, 
fees and consulting work are not income from trading activities when properly characterised. 

79 In summary, after applying the relevant authorities and the three stage test detailed in Hughes to determine whether or not the 
respondent is a trading corporation the applicant argues that the provision of community services to migrants and refugees is 
not only the predominant activity of the respondent, it permeates through and enshrouds all that the respondent does.  The 
applicant rejects the respondent’s claim that trading income in the form of donations, fees, bank interest and consulting work 
constitutes trading activities as it is simplistic, selective and a minimalist model that fails to properly analyse the activities of 
the respondent as a whole.  The applicant claims that the respondent is in error in portraying donations as income from trading 
activities and the applicant argues that the 10 per cent service/administrative fee paid for out of Government funds does not 
amount to trading as between the respondent and the migrants/refugees it serves.  The applicant argues that the respondent’s 
true character is therefore not a trading corporation but an important community service provider funded largely from 
Government sources. 
Findings and conclusions 
Credibility 

80 I have no reason to doubt the veracity of the evidence given by both the applicant and Mr Sankaran.  Whilst some of 
Mr Sankaran’s evidence about the many and varied financial transactions relevant to the respondent’s operations was not 
always in accord with documentation tendered at the hearing and even though I do not accept Mr Sankaran’s characterisation 
of some of the funding received by the respondent I accept his evidence in general.  I have reached this view on the basis that 
as the respondent’s executive director he deals with an array of different and complex funding and contractual arrangements 
and as a result he would not be able to precisely recall all of the details relevant to the respondent’s funding arrangements. 

81 The facts with respect to this application are in the main not in dispute.  The issue to be resolved in this instance is how the 
activities carried out by the respondent are to be characterised in order to determine whether or not the respondent was a 
trading corporation for the purposes of the WR Act at the time the applicant was terminated by the respondent. 

82 Section 4 of the WR Act defines a “constitutional corporation” as a corporation to which s51(xx) of the Commonwealth 
Constitution applies and s51(xx) of the Commonwealth Constitution defines a corporation among others as “trading or 
financial corporations formed within the limits of the Commonwealth”.  If the respondent is a trading corporation by virtue of 
ss 4, 6 and 16 of the WR Act the jurisdiction of the Commission to deal with the applicant's claim is excluded by s16(1) of the 
WR Act and s109 of the Commonwealth Constitution (see Crown Scientific Pty Ltd v Leslie Bruce Clarke [2007] 87 WAIG 
598).  Whether a corporation is a trading corporation is ultimately a question of fact and degree (Adamson applied by the Full 
Bench in Crown Scientific Pty Ltd v Leslie Bruce Clarke [op cit] and in Lawrence at 878, 884 and 893). 
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83 It was not in dispute and I find that the respondent is incorporated under the Associations Incorporation Act 1895-1982 (WA) 
(repealed by the Associations Incorporation Act 1987) (see a copy of the respondent’s certificate of incorporation, previously 
know as the North Perth Migrant Resource Centre, dated 3 August 1982 - Exhibit R1 attachment RS2).  I also find that the 
respondent is categorised by the Australian Taxation Office as a Public Benevolent Institution which gives it taxation 
concessions including not being required to pay tax on its income and there is no dispute and I find that the applicant is a not-
for-profit organisation.  After reviewing the respondent’s constitution and when taking into account the evidence of 
Mr Sankaran I find that the respondent’s objectives are to provide a range of services to migrants and refugees including 
meeting the settlement, welfare, education and training, cultural, legal and related needs of migrants and refugees by running a 
range of programmes and services in accord with these objectives.  I also find and the evidence demonstrates that clients who 
use the programmes run by the respondent funded by grants and fees from Government sources, except the CHP and SAAP 
programmes, do not pay for the provision of these services/programmes or if they do they pay a nominal fee. 

84 In Lawrence the Full Bench determined whether or not the ALSWA, which was provided with Government funds by way of a 
grant to conduct its operations and provide these services without charge to its clients, was a trading corporation.  As part of 
this decision the Full Bench reviewed a range of High Court, Federal Court and Australian Industrial Relations Commission 
authorities to determine what constituted trading and at 893 the Full Bench observed that “the best general description of 
trading is an exchange for value or the provision of goods or services for value” and can include transactions or dealings 
between entities which includes a sale, an exchange of goods or services or a tripartite arrangement where one party pays 
another party to provide a service to a third party.  The Full Bench then stated that even if a corporation was found to trade 
with another entity this does not necessarily mean that it is a trading corporation and the Full Bench stated that in order to 
determine whether or not a corporation was a trading corporation the activities conducted by a corporation must be considered 
as a whole (see paragraph 287 at 890). 

85 As part of the Full Bench determination as to whether the ALSWA was trading with the Attorney General’s Department 
(Commonwealth) (“the Department”) the Full Bench reviewed the terms of the ALSWA’s contract with the Department and 
related documents.  After conducting this exercise the Full Bench concluded that the entering into and performance of the 
contract by the ALSWA constituted trading with the Department (see paragraphs 318 and 319 at 893 of Lawrence).  At 891 the 
Full Bench stated the following was important to consider when reviewing the contract between the ALSWA and the 
Department and other key documents: 

“In considering the contract and other key documents, the following are important:- 
(a) It is not the use of particular words which is determinative but the effect of the arrangement as a whole.  

Accordingly, the issue does not turn on whether the word “purchaser”, “sell”, “promises”, 
“consideration”, “funding” or “grant”, for example, are or are not used.  At times, in our opinion, the 
submissions sought too readily to try and find words in the documents that did or did not resemble a 
trading contract, rather than look at the substance of the arrangement as a whole.  The words used in the 
contract and other documents need to be considered in context and not as part of some assumed 
trading/commercial or non-trading/non-commercial meaning. 

(b) As part of considering the arrangement as a whole, it is material to see how the contract links the policy 
directions document, the policy framework and the RFT.  This enables the full effect of the arrangement 
to be considered.” 

86 At 893 the Full Bench detailed the basis upon which it determined that the funding arrangement between the ALSWA and the 
Department constituted trading: 

“As we have said, in our opinion the best general description of trading is an exchange for value or the provision of goods 
or services for value.  In this instance there is certainly value being provided by the department to the appellant; in terms 
of the fees paid pursuant to the contract.  The more difficult question is whether there are services provided by the 
appellant to the department in exchange for that value.  We have earlier set out that for there to be an exchange for value 
services do not need to be provided directly to the person who is providing the value. 
In our opinion the entering into and performance of the contract by the appellant does constitute trading with the 
department.  This is because of the combined effect of the contractual documents. 
What the appellant provides for the department and therefore the government, under the contract, are specifically directed 
and tightly controlled services which enhance a particular, albeit broadly stated, policy.  The department and therefore the 
Commonwealth government obtain the benefit of the appellant carrying out a service for a part of the community in 
attempting to fulfil, in part, this policy of the government.  The performance of the services under the contract is not only 
for the benefit of the indigenous persons who obtain legal assistance, but also to the government in partially carrying a 
policy into effect.” 

Does the provision of grant monies and other income paid to the respondent in 2006/2007 constitute trading? 
87 The respondent’s Annual Report 2006-2007 confirms that the respondent received income from a number of sources in the 

2006/2007 financial year (Exhibit R2).  In summary, income was received from (1) grants (recurrent and non-recurrent), (2) 
fees paid under the MMRC contract, (3) fees paid for services provided to other entities/clients, (4) rent, (5) bank interest, (6) 
book sales and (7) other income. 

88 The following table, established from the financial statements in the respondent’s Annual Report 2006-2007 and the evidence 
of Mr Sankaran, details a breakdown of the income received by the respondent in the 2006/2007 financial year. 
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1. Grants 
89 The funding arrangements and conditions attached to grant monies paid to the respondent in 2006/2007 varied from 

programme to programme and were paid by a range of Commonwealth, State and Local Government entities.  The following 
information about the funding arrangements has been obtained from a review of the contracts entered into by the respondent 
which were tendered into the evidence at the hearing, the Annual Report 2006-2007 and the evidence of Mr Sankaran.  The 
details about the nature of these programmes are included at paragraphs 19 to 29 above and need not be repeated: 

• SGP – recurrent grant of $245, 000 
This programme is funded by DIMA under a funding agreement (see Exhibit A2).  Under this agreement DIMA, 
which has responsibility for providing settlement services to migrants, refugees and humanitarian entrants into 
Australia, provides quarterly funding to the respondent in the terms detailed in the contract as a means of achieving 
this outcome.  Under this funding agreement the respondent is required to deliver all outputs and outcomes in 
accordance with specified conditions contained in the agreement including the approved work programme and the 
approved budget.  Clients are not charged by the respondent for accessing this service (Exhibit A2 page 4). 

• EDN – recurrent grant of $99,303, non-recurrent grant of $46,768 
This programme is funded by WADET under a service agreement between WADET and the respondent.  The 
service agreement for 2006/2007 states that the respondent is to comply with the terms of the agreement and to meet 
specified key performance indicators in order to receive grant monies.  Clients who use this service are not charged 
by the respondent (Exhibit A3 page 4). 

• HACC – a recurrent grant of $728,980 
This programme is funded jointly by Commonwealth and State Government funds and the programme is 
administered by the Western Australian Department of Health.  Under a service agreement between the Western 
Australian Minister for Health and the respondent, the respondent is required to provide a range of maintenance and 
support services to clients (see Exhibits A5 and A6).  In 2006/07 the respondent received $51,403 in fees from 
participants using this service ($8 per participant) (see Exhibit R2 page 15). 

• Legal services – recurrent grant of $114, 927 
This programme is funded by the Commonwealth Attorney General’s Department and some monies are provided by 
the Western Australian Government and the Town of Vincent to cover administrative costs.  Under an agreement 
between the Commonwealth of Australia, Legal Aid Western Australia and the respondent, the respondent is to 
provide high quality community legal services to specific clients in accordance with prescribed guidelines and the 
Community Legal Services Programme Service Standards.  Clients do not pay for the cost of receiving the legal 
service (Exhibit A8 page 4 and Exhibit A9 page 2).  In 2006/2007 $3,111 was paid to the respondent by clients in 
the form of a flat $10.00 administration fee associated with the costs of providing this service (Exhibit R2 page 15). 

• SAAP and CHP – a recurrent grant of $59,083 and non–recurrent grant of $520 
In 2006-2007 grants totalling $59,603 were paid to the respondent by the Commonwealth Government through the 
Department for Communities (sic), the Department for Child Protection and Homeswest to operate the SAAP and 
CHP programmes.  Under these programmes the respondent administers and operates a number of residential 
properties owned by the Department of Housing and Works and in return clients pay rent to the respondent.  In 
2006/2007 the respondent was paid $61,325 in rent. 

• Emergency Relief – a recurrent grant of $24,794 and a non-recurrent grant of $14,500 
This service is funded by the Commonwealth Department of Family and Community Services and Lotterywest and 
there is no charge to clients who use this service.  No details were provided by the respondent about the terms of 
this grant. 

• MHA – a recurrent grant of $133,760 and non-recurrent grant of $5,892 
This programme is funded by the Department for Community Development.  The service agreement between the 
Community Development Ministerial Body and the respondent states that funding is provided to not-for-profit 
organisations to provide services to specific clients in order to assist in achieving the Department for Community 
Development’s outcome area; “Communities are Strengthened so that Individuals and Families are Able to Better 
Meet Their Needs, Achieve Self-reliance and Contribute to their Own Solutions” (Exhibit A12 page 8).  The service 
agreement details the services to be offered by the respondent and key principles for delivery are specified.  Service 
standards and specifications to be met when conducting this programme are also specified and in return for meeting 
these standards and specifications payments are made to the respondent (see Exhibit A12).  There is no charge to 
clients for the provision of this service. 

• Personal Support Programme - $6,600 
The respondent entered into a contract with the Commonwealth of Australia originally via the Department of 
Family and Community Services (subsequently DEWR) in 2002 to provide and deliver specified services in 
accordance with the contract in order to encourage people on income support to stay connected to the economic and 
social life of the community.  This contract has been varied four times since that time with respect to provisions in 
the contract and/or the quantum of funding provided to the respondent for completing the service and the payments 



416                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

made to the respondent were calculated based on a fee for service arrangement.  In my view this arrangement 
should be regarded in a similar way to grant payments as the respondent was funded by Government monies to run 
this programme free of charge to its clients (Exhibit R3 attachment D). 

• The ‘All Dressed Up and Somewhere to Go Project’ - $1,363 
A grant of $1363 was paid to the respondent by the ECC in return for the respondent implementing the tasks 
detailed in a contract between the ECC and WADET.  Under the service agreement with WADET the ECC 
facilitated the delivery of this programme to ensure that project objectives were maintained and achieved.  There 
was no evidence that clients who participated in this programme were charged fees. 

• MMRC paid the respondent $756,197 for providing services under the IHSS programme 
The monies paid to the respondent under this programme were paid by DIMA to MMRC to deliver the IHSS 
services on behalf of DIMA as confirmed in the agreement made between the MMRC and the respondent on 
7 October 2005 which states that MMRC was engaged by DIMA to provide services for the IHSS programme under 
a services contract and MMRC then contracted with the respondent to provide these services.  The payment made to 
the respondent under this programme was based on fees being paid to the respondent in return for delivering 
specific services to clients including providing accommodation and other services to recently arrived clients.  It is 
my view this funding arrangement is to be regarded in the same manner as a grant as Government monies were 
provided to the respondent via the MMRC to provide these services and clients were not charged for using these 
services. 

90 I find that the entering into and performance of the terms of the contracts for the above ten programmes in return for the 
respondent being given grant and fee for service monies for providing the required services to its clients constitutes trading.  In 
reaching the view that the respondent was trading with the various Commonwealth and State Departments when it was paid 
monies to administer and conduct these programmes I have considered and taken into account the nature and the terms of the 
contracts for each programme and the effect of the arrangements as a whole provided for in these contracts.  I conclude that the 
entering into and performance of each of the contracts by the respondent on behalf of a range of Government agencies, via the 
provision of required and controlled services is in the nature of trading as the respondent was paid monies in return for 
fulfilling the requirements of these contracts to provide services to third parties. 

91 I am unable to reach any conclusion about whether or not the two other grants of $6,632 and $52,941 paid to the respondent in 
2006/2007 for conducting arts and counselling programmes constituted trading.  A recurrent grant of $6,632 was paid to the 
respondent by the Office of Multicultural Interest that year to provide mental health services and even though Mr Sankaran 
stated that fees are charged to clients for this service there is no record of fees being paid to the respondent by clients in return 
for using this service in its 2006/2007 financial statements.  Additionally, no details were provided about the nature of the 
recurrent grant of $52,941 paid to the respondent in 2006/2007 to undertake a multicultural arts programme.  However, I note 
that clients who participated in this programme were not charged for this service. 

92 After reviewing the other activities conducted by the respondent over and above the programmes listed above in 2006/2007 
which generated income, I find that the respondent engaged in other activities which were also in the nature of trading given 
the commercial nature of these arrangements. 
2. – Fees for Services Provided to Other Entities/Clients 

93 I find that the income received by the respondent for providing accounting services to the ECC and the provision of accounting 
and consultancy services to KARU to be trading as this income was received in return for the respondent providing services to 
these entities on a commercial basis ($12,000 and $111,900).  I am satisfied that fees paid to the respondent by Medicare for 
the provision of counselling services and fees paid for equipment and computer room hire to also be trading as this income was 
also received in return for the provision of services ($565 and $6,666) and I find that the fees paid to the respondent by clients 
in return for the provision of HACC and Legal Services are of a commercial nature and therefore constitute trading as the fees 
were paid to the respondent in return for the provision of a service, albeit at a nominal rate when compared to the cost of 
providing this service ($51,403 and $3,111).  The respondent received income of $107 for photocopying/fax fees and $1,818 
for providing services under the EDN programme which I also find to be trading as the income was paid in return for services 
rendered to clients. 
3. - Rent 

94 The CHP programme generates income from rent paid by clients living in properties controlled by the respondent paying 
Homeswest public housing rates.  I am satisfied that the rent received by the respondent for the provision of accommodation 
under the CHP programme is income from trading or derived from trading as the income received under this programme has 
been paid to the respondent in exchange for the provision of property and for services rendered and I also regard the income 
received as rent under the SAAP to be considered trading for the same reason ($31,655 and $29,670 respectively).  I do not 
regard rent paid to the respondent from programmes funded by grant and fees monies, $50,531, to be in the nature of trading as 
there was no evidence that these rents were set at market rates and in any event the rent was paid out of grant funds. 
4. – Bank Interest 

95 I am satisfied that the interest generated from grant monies and income received by the respondent in return for conducting 
consultancy work constitutes a trading activity as this income was generated from investments and therefore has a commercial 
character ($27,253). 
5. - Book sales 
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96 I am of the opinion that the income generated from the sales of books constitutes trading as this income has been generated as a 
result of a commercial activity, however as the respondent has a contract with the author to pay production costs it is unclear as 
to the total amount of income the respondent received for this activity in 2006/2007 (see Exhibit R4). 
6. - Other income 

97 In 2006/2007 the respondent received donations and membership fees totalling $3,151.  I am of the opinion that these 
donations and membership fees do not constitute trading of a commercial nature as the funds were not paid to the respondent 
for any commercial arrangement with the persons who paid these monies.  Even though the respondent claimed income from 
administration fees ($227,296) for the programmes it operated, as this amount was made up of a flat fee for each programme 
and formed part of the respondent’s internal accounting arrangements within the respondent’s operations and these funds were 
paid out of grant monies in the circumstances I find that this administration fee does not have a commercial character and 
therefore does not constitute trading.  I am of the same view about the $74,649 in re-imbursement of expenses incurred by 
programmes as this amount was funded out of grant monies. 
Does the respondent engage in substantial trading activities sufficient to be regarded as a trading corporation? 

98 The respondent argues that the activities it performs under non-grant funded services including the fees paid to it under the 
IHSS programme by MMRC not only forms a significant proportion of its overall activities but constitutes trading on a 
commercial basis in such a way as to warrant the respondent being regarded as a trading corporation.  In particular, the 
respondent argues that the activities provided by the respondent under the IHSS programme are of a commercial nature as they 
are funded by fees given to the respondent in return for services being provided to clients, the respondent undertakes trading 
activities under the Legal and HACC programmes as fees are paid by clients in return for services rendered, the respondent is 
trading on a commercial basis as it is paid rent by clients, the respondent generates interest on investments to supplement its 
programmes and it receives income from book sales.  In contrast the applicant argues that a proper review of the respondent’s 
activities demonstrates that the respondent engages in limited trading activities of a commercial nature.  The applicant 
maintains that the main activities conducted by the respondent are in the main free to clients and essentially at Government 
expense and where fees or rents are charged to clients the quantum is nominal and/or not at commercial rates.  Even though the 
applicant concedes that some of the respondent’s activities constitute trading of a commercial nature they maintain that these 
activities are insignificant when taking into account all of the activities undertaken by the respondent. 

99 The authorities confirm that the issue to be determined when deciding if the respondent is a trading corporation is the character 
of the activities carried out by the respondent at the relevant time and whether or not the respondent engaged in significant and 
substantial trading activities of a commercial nature at this time such that it can be described as a trading corporation. 

100 In Lawrence the Full Bench determined that even though a corporation trades with another entity, including those entities 
which provide a service to a third party, this does not necessarily mean that the entity can be regarded as a trading corporation.  
At 893 the Full Bench stated the following: 

“As stated above, the conclusion that the appellant trades with the department does not inevitably lead to the conclusion 
that the appellant is a trading corporation.  This is because all of the activities of a corporation need to be assessed.  In this 
instance they include the provision of legal representation to indigenous people for which they are not charged.  This arm 
of what the appellant does is clearly not trading.  There is no exchange for value between the appellant and its indigenous 
clients.” 

101 At 894 of this decision the Full Bench identified a number of questions and issues to consider and take into account when 
determining whether a corporation in receipt of government funds is a trading corporation: 

“In our opinion, when funds are provided by government to a corporation there are some features of this that are relevant 
which may not apply when non government sources of funds are involved.  This is because of the nature of government in 
that it, in particular, may require funds to be used for non trading activities.  There are the following interrelated 
questions, issues and comments which in our opinion are relevant to determine whether a corporation in receipt of 
government funds is a trading corporation.  (Although this is not intended to be an exhaustive or all encompassing check 
list). 

(a) Whether the basis on which the funds are provided constitutes trading. 
(b) The use that is made of the funds. 
(c) Related to (b) there may be a purpose specified by the government for the use of the funds.  For example the 

funds may be required to be used for the provision of particular services. 
(i) If so, it is relevant to consider whether the specified use does or does not involve the provision of 

services to recipients which does not constitute trading. 
(ii) Even if a use is not specified it is still relevant to consider how the corporation uses the funds and if 

so whether that use in whole or in part constitutes trading with another or others. 
(d) The link between the provision of the funds, the use made of the funds and the activities of the corporation 

as a whole.  There are a number of elements involved in this which are relevant and although the particular 
facts will need to be considered it is unlikely that a consideration of only one will be determinative of 
trading corporation status.  The elements include:- 
(i) Whether the government has placed any restriction as a condition of the provision of the funds; such 

as that they can or must be used for particular activities and if so what. 
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(ii) What the activities of the corporation are, in the sense described in the authorities. That is, overall, 
what it does.  To assess what it does, it is artificial to split the receipt of government funds from 
what the corporation does with them.  The accumulated or combined effect of the basis of receipt 
and the use of the funds is important in assessing what the corporation does as a whole and whether 
any trading activity is a sufficiently significant proportion of its overall activities to lead to a 
conclusion that it is a trading corporation. 

(iii) The proportion that the government funds received by the corporation bears to its income as a 
whole. 

(iv) The size of the amount of the funds received. 
A consideration of these issues in combination leads, in our opinion, to the conclusion that the appellant is not a trading 
corporation.  This is because:- 

(a) The way the funds are provided constitutes trading.  However, the use made of the funds, as specified by the 
government is the provision of legal services without charge to clients.  This does not constitute trading with 
the client recipient(s) of the service.  The service which is required to be provided is in accordance with a 
government policy to redress social disadvantage.  This reinforces the point that the activity in providing the 
service is not trading. 

(b) Upon the completion of administrative requirements and continued satisfactory performance, the funds from 
the government are provided on a regular basis over three years in accordance with a single contract. 

(c) The funds provided by the government are large in size and by far the majority of the total income received 
by the appellant. 

(d) There is no specific nexus between the provision of legal services for the clients of the appellant and the 
receipt of funds from the government in accordance with the contract. 

(e) The providing of the legal service is not just the predominant activity of the appellant. It permeates through 
and enshrouds all that it does. The obtaining of funds from the department, although involving trading, is 
not an independent trading activity to enable the appellant to carry out a non trading activity. The two are 
inextricably linked. The funds obtained are required to be used for an activity which is not trading. This 
affects the extent, in a qualitative sense, of the trading with the department as against the activities of the 
appellant as a whole.  When the activities of the appellant are considered as a whole, in the words of 
Mason J in Adamson trading activities do not “form a sufficiently significant proportion of its overall 
activities to merit its description as a trading corporation”.  Put slightly differently, to use the process of 
Toohey J in Hughes, from evaluating the extent of the trading activities against the totality of activities, we 
have reached the conclusion that the trading activities are not so significant to give the appellant “the 
character of a trading corporation”.” 

102 I find that the provision of the nine programmes by the respondent (I have excluded the SAAP and CHP programmes) from 
grant and fee monies paid to them in 2006/2006, including the fees paid to the respondent by MMRC for providing the IHSS 
programme could not be said to constitute the normal activities of a trading corporation.  I have reached this view after 
considering the nature of the services provided under these nine grant and fee based programmes as detailed in paragraph 89 
above and the contractual terms relevant to the running of these programmes and the fact that the respondent did not charge 
fees to clients who used the programmes except for nominal fees charged to clients under the HACC and Legal Services 
programmes. 

103 Even though the way funds were provided to the respondent to run these nine programmes constituted trading it is clear that 
grant and fee monies paid to the respondent by various Commonwealth and State Departments and the Town of Vincent, 
including DIMA funds paid to the respondent via the MMRC fees, were public funds which were paid to the respondent in 
return for the respondent providing the nine programmes to third parties free or at little or no cost to the clients who were the 
beneficiaries of these services.  I find that as the grant funds and fees paid to the respondent by Government departments, 
including DIMA via the MMRC, were provided in accordance with and to fulfil Government policy and were not used by the 
respondent to enter into commercial arrangements with the persons using the services provided by these programmes then 
these activities cannot therefore be regarded as the normal activities of a trading corporation.  Where fees were paid by 
participants who used the services under the Legal Services programme (a $10.00 nominal administration fee) and the HACC 
programme (a $8.00 nominal fee) the income generated by these fees represented only 2.71 per cent and 7.05 per cent 
respectively of the total grant monies paid to the respondent for these programmes in 2006/2007 and this income only 
represented 2.1 per cent of the respondent’s total income in 2006/2007.  Given the low percentage of this income compared to 
the total grant monies paid to the respondent to run these programmes it is my view that this does not give the running of these 
programmes a commercial or trading character.  Additionally, funding provided to the respondent to run these programmes 
was made in the main on an ongoing and recurrent basis and was subject to satisfactory performance, which in my view is not 
in the nature of a normal trading activity.  I also take into account that the provision of the services operated by the respondent 
using grant and MMRC monies was to meet the rationale and stated objectives of the respondent, that is, to provide a range of 
services to migrants and refugees to meet the settlement, welfare, legal and related needs of clients who use these programmes 
at limited or no cost to clients and not to fulfil a commercial imperative. 

104 The SAAP and CHP programmes have been excluded from this determination as rent in return for the provision and 
maintenance of a number of houses, albeit at rates at the lower end of the Homeswest rent charges, in the amount of $61,325 
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was paid to the respondent under the SAAP and CHP programmes.  Even though the respondent was provided with grants 
totalling $59,603 to administer these programmes I find that as the respondent was paid a substantial amount of rent by clients 
residing in houses administered by the respondent then in my view this gives the operation of these programmes a commercial 
character. 

105 Whilst I have found that a number of programmes conducted by the respondent out of grant monies and fees paid to it do not 
constitute the activities of a trading corporation the respondent conducted some activities in 2006/2007 which in my view 
should be regarded as those activities which are normally associated with the activities of a trading corporation given their 
commercial character. 

106 The law in relation to an assessment of a corporation’s trading activities in relation to the activities of the entity as a whole was 
recently canvassed by Smith SC.  In Shire of Cue at 2475 Smith SC stated that: 

“… Whilst the percentage values of trading activities are relevant to the question whether it can be said that the trading 
activities of the Respondent are significant, it is not of assistance to simply analyse these activities only on the basis of 
comparative dollars of trading activities to the total of operating revenue received from rates and grants and other items 
that are not trading activities (see Lawrence at [240], [277] and [329]).  The Commission must also make a qualitative 
assessment of the Respondent’s activities.” 

107 Smith SC then reviewed authorities relevant to a determination with respect to this issue at 2475: 
“In Adamson the majority of the members of the court preferred the reasoning of the minority in St George County 
Council and overruled the majority in St George County Council.  Barwick CJ, a member of the majority in Adamson 
(and a member of the minority in St George County Council) observed at 208 in Adamson: 

“I remain of the firm conviction that for constitutional purposes a corporation formed within the limits of 
Australia will satisfy the description ‘trading corporation’ if trading is a substantial corporate activity.  Its 
activities rather than the purpose of its incorporation will designate its relevant character.  But so to say assumes 
that such trading activities are within its corporate powers, actual or imputed.  It is the corporation which 
satisfies the description which is the subject matter of the power.  Thus its corporate capacity or incapacity 
cannot be ignored.  But once it is found that trading is a substantial and not a merely peripheral activity not 
forbidden by the organic rules of the corporation, the conclusion that the corporation is a trading corporation is 
open.” 

Mason J at 233 (with whom Jacobs J agreed at 237) in Adamson remarked: 
“For my part, I prefer the minority view as expressed in the St. George County Council Case, in particular the 
remarks of Barwick CJ, when his Honour said that to fall within s 51(xx) it is not necessary that a corporation 
be formed for trading or financial purposes and that ‘the activities of a corporation at the time a law of the 
Parliament is said to operate upon it will determine whether or not it satisfies the statutory and therefore the 
constitutional description’.  
‘Trading corporation’ is not and never has been a term of art or one having a special legal meaning.  Nor, as the 
Chief Justice pointed out, was there a generally accepted definition of the expression in the nineteenth century.  
Essentially it is a description or label given to a corporation when its trading activities form a sufficiently 
significant proportion of its overall activities as to merit its description as a trading corporation.” 

At 234 Mason J then went on to observe: 
“Not every corporation which is engaged in trading activity is a trading corporation.  The trading activity of a 
corporation may be so slight and so incidental to some other principal activity, viz religion or education in the 
case of a church or school, that it could not be described as a trading corporation.  Whether the trading activities 
of a particular corporation are sufficient to warrant its being characterized as a trading corporation is very much 
a question of fact and degree.” 

Murphy J at 239 said: 
“Even though trading is not the major part of its activities, the description, ‘trading corporation’ does not mean 
a corporation which trades and does nothing else or in which trading is the dominant activity.  A trading 
corporation may also be a sporting, religious, or governmental body.  As long as the trading is not insubstantial, 
the fact that trading is incidental to other activities does not prevent it being a trading corporation.  For example, 
a very large corporation may engage in trading which though incidental to its non-trading activities, and small 
in relation to those, is nevertheless substantial and perhaps exceeds or is of the same order in amount as the 
trading of a person who clearly is a trader.” 

These passages in Adamson were cited with approval by Mason, Murphy and Deane JJ in State Superannuation Board v 
Trade Practices Commission (1982) 150 CLR 282 at 303 (“State Superannuation Board”) and their Honours observed at 
304 that if there were any difference in the comments made by the majority in Adamson it was one of emphasis only.   
The corporate bodies in Tasmanian Dam, and St George County Council engaged in substantial trading activities, in that 
they sold and supplied electricity to consumers on a very large scale.  In Adamson, the Western Australian National 
Football League and West Perth Football Club engaged in the presentation of football matches, as commercial ventures 
for profit and the Victorian Superannuation Board in State Superannuation Board engaged in financial activities to 
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provide and augment superannuation benefits for its members.  In each of these matters it was clear that the corporate 
bodies in question engaged in substantial trading or financial activities on a large scale.   
In ascertaining whether an incorporated body engages in trading activities which are to be regarded as a sufficiently 
significant proportion of its overall activities, as set out above may not simply be a matter of assessing percentages of 
trading income.  In Hughes Toohey J considered whether the Western Australian Cricket Association (Inc) (“WACA”) 
and a number of associated incorporated cricket clubs were trading corporations.  At 674 Toohey J adopted a “three-stage 
test” suggested by counsel for the respondents to determine whether an incorporated body was a trading corporation.  This 
test: 

“… involved identifying the totality of the activities of the corporation, identifying those activities properly 
characterised as trading activities and then evaluating the extent of the trading activities against the totality of 
activities.” 

When His Honour applied this test, he found that the WACA was a trading corporation as it engaged in substantial trading 
activities, in promoting and controlling cricket in Western Australia and providing services to its members and the public.  
This involved receiving and disbursing large sums of money.  The WACA had expanded its activities beyond cricket to 
other forms of entertainment and it charged admission to its ground for cricket and other activities.  In relation to the 
associated incorporated cricket clubs, Toohey J was not satisfied that any of those clubs were trading corporations.  The 
associated incorporated clubs did not charge entrance fees to their games so anyone could watch their games without 
payment.  The clubs did provide bar facilities and bar trading represented 19 per cent to 63 per cent of revenue to the 
clubs.  The income of the clubs was otherwise derived from grants from WACA, prize money from competitions, 
donations, fund raising, interest on investments, sponsorship and advertisements.  In determining whether the trading 
activities of the clubs were significant, Toohey J looked at the totality of activities of the clubs.  After considering the 
sources of income he said at 679 to 680: 

“It is clear from Adamson that the fact that a corporation’s trading activities are related to its character as a club 
in the provision of social functions, amenities and services for its members does not prevent it from being a 
trading corporation.  Nevertheless there are important differences between the situation in Adamson and that 
existing here.  Underlying the decision in Adamson is the acceptance by the High Court that the playing of 
football by West Perth was a means of ensuring large financial returns, that its players were all paid and that the 
club’s principal activity was its participation as a member of the WA League in the competitions which it ran.  

The cricket clubs are basically amateur bodies and their activities are essentially directed to the playing of 
cricket.  They make no charge for admission to matches.  Except in the case of someone who is a player coach, 
the general rule is that payments are not made to players other than to those in A grade.  Within A grade some 
clubs pay an incentive related to runs scored, wickets taken or the like.  But the amounts involved are small 
indeed and in no way capable of providing a living for a player.  The evidence revealed cases of particular 
players in particular clubs who were paid a fixed annual fee. 

… 

The principal activity of the clubs is the playing of cricket, a game which is played for pleasure rather than 
reward, though the playing of district cricket is undoubtedly the means by which players are selected for shield 
matches and in turn for test matches, at which point reward becomes an important consideration.  Although the 
clubs have activities which are of a trading nature, in particular the provision of bar facilities, I do not regard 
these as so significant as to impose on the clubs the character of a trading corporation.  To point, as the 
applicant did to the revenue of particular clubs and the percentage of that income derived from bar sales is 
relevant, but not overly persuasive.  It does not sufficiently account for the time spent by the clubs in activities 
that are not income-producing, viz the playing of cricket which is their primary function. 

None of the clubs carries on the game of cricket as a trade.”” 

108 When taking into account the relevant authorities and after reviewing the use made of funds received by the respondent and the 
activities of the respondent as a whole I find that the respondent was not a trading corporation at the relevant time for the 
purposes of this application.  Although the respondent trades with a number of entities and some of the activities arising from 
this trading would normally be carried out as a business given their commercial character, I find that these activities in the 
context of all of the activities conducted by the respondent as a whole do not give the respondent the character of a trading 
corporation. 

109 As a not-for-profit organisation the respondent’s charter is to provide a range of services to refugees and migrants and it does 
this in the main from grant monies paid, directly and indirectly by Government agencies with little if any charge to its clients.  
I have already determined that the contractual arrangements and the fulfilling of the contracts by the respondent from the grant 
and fee monies provided to it, which constituted the majority of services provided by the respondent to its clients, including the 
IHSS programme, constitutes trading however I have found that nine programmes out of ten (excluding the SAAP and CHP 
programmes) which are run by the respondent from this grant and fee income does not constitute the normal activities of a 
trading corporation.  In 2006/2007 the respondent’s income for the conduct of the 10 programmes detailed in paragraph 89 
above constituted 86.64 per cent of the respondent’s total income of $2,582,645 for this year which is a significant and 
substantial part of the respondent’s income.  I have deducted the $15,670 in legal fees as this was in the respondent’s income 
but was a re-imbursement of expenses already paid. 
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110 I find that the remaining trading activities conducted by the respondent which I have found to be commercial in nature and are 
activities that would normally be carried out by a trading corporation are not carried out on a significant scale and are 
incidental and peripheral to the main activities conducted by the respondent.  The nominal fees paid by clients for the Legal 
and HACC services only constituted 2.11 per cent of the respondent’s 2006/2007 income.  The fees paid to the respondent by 
ECC, KARU and Medicare for counselling and the fees for equipment and computer hire represents only 5.08 per cent of the 
respondent’s total income in 2006/2007 and I am of the view that these activities do not constitute activities which are central 
to the respondent’s operations.  I find that rent paid to the respondent by clients who use houses provided under the SAAP and 
CHP programmes is also not central to the respondent’s activities ($61,325 or 2.37 per cent of the respondent’s income for 
2006/2007), nor is the income from book sales, which is unable to be determined for 2006/2007, however the maximum would 
be $6,086 or 0.24 per cent of the respondent’s total income for 2006/2007.  Even though bank interest was generated by the 
respondent from grant monies paid to it, it is unclear whether this interest was spent on commercial activities but in any event 
it only constituted 1.05 per cent of the respondent’s total income for 2006/2007 and in my view constituted a peripheral 
activity to the respondent’s main activities. 

111 In the circumstances and when taking into account the activities of the respondent as a whole and given that nearly 90 per cent 
of the respondent’s income is to deliver programmes which I have found are not the normal activities of a trading corporation 
and as the limited financial activities conducted by the respondent which could be regarded as the normal activities of a trading 
corporation are incidental and peripheral to the respondent’s operations I find therefore that the respondent is not a trading 
corporation. 

112 Accordingly, a declaration will issue. 
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HAVING HEARD Mr D Heldsinger of counsel on behalf of the applicant and Ms M Saraceni of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares: 

THAT at the time the applicant ceased employment with the respondent, the respondent was not a trading corporation. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 



422                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

2008 WAIRC 00252 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SANDRA HANSEN 
APPLICANT 

-v- 
J TEC ELECTRICAL SERVICES (JOSEPH THOMAS) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD FRIDAY, 11 APRIL 2008 
DELIVERED WEDNESDAY, 23 APRIL 2008 
FILE NO. U 202 OF 2007, B 202 OF 2007 
CITATION NO. 2008 WAIRC 00252 
 

Catchwords Industrial Law (WA) - Termination of employment - Claim of harsh, oppressive and unfair dismissal 
- Principles applied - Summary dismissal - No evidence of misconduct justifying summary dismissal - 
Application upheld - Applicant unfairly dismissed - Reinstatement impracticable - Compensation 
ordered - Contractual benefits claim - Entitlements under contract of employment - Unpaid Wages, 
Annual Leave entitlements, Superannuation and Payment in Lieu of Notice - Industrial Relations Act 
1979 (WA) s 27(1), s 27(1)(d), s 29(1)(b)(i), s 29(1)(b)(ii) 

Result Upheld and Order Issued 
Representation  
Applicant Ms S Hansen on her own behalf 
Respondent No appearance 
 

Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings, as edited by the Commissioner) 

1 On 24 December 2007 Sandra Hansen (“the applicant”) lodged applications in the Commission pursuant to s29(1)(b)(i) and (ii) 
of the Industrial Relations Act 1979 (“the Act”) against J Tec Electrical Services (Joseph Thomas) (“the respondent”) claiming 
that she was unfairly terminated on 13 December 2007 and that she was owed benefits under her contract of employment with 
the respondent. 

2 The respondent did not appear at the hearing.  I am satisfied that notice of the hearing has been given to the respondent and as 
Mr Joseph Thomas, on behalf of the respondent, indicated to my Associate by telephone just prior to today’s hearing that the 
respondent was aware of today’s proceeding and chose not to appear at the hearing then pursuant to the Commission’s powers 
under s27(1)(d) of the Act it was my view that the hearing should proceed. 

3 I should also note that there is reference in both applications to the respondent being named as J Tec Electrical Services 
(Joseph Thomas) and I note on the applicant’s pay slips that the employer is actually J Tec Electrical and in the application the 
respondent is referred to as J Tec Electrical Services.  Given the Commission’s powers under s27(1) of the Act, and having 
formed the view that it is appropriate in the circumstances to amend the name of the respondent I propose to issue an order that 
J Tec Electrical Services (Joseph Thomas) be deleted as the named respondent in these applications and be substituted with 
J Tec Electrical Services. 
Applicant’s evidence 

4 The applicant gave evidence that she commenced employment with the respondent on a full time basis on 12 September 2007 
undertaking administrative, bookkeeping and general accounting duties including contacting debtors, answering the telephone 
and completing wages for 2 to 3 employees.  The applicant gave evidence that she and Mr Thomas agreed on her employment 
conditions and this included the standard annual leave and sick leave entitlements due to an employee plus the payment of nine 
per cent of her salary in superannuation entitlements.  The applicant was also allowed to salary sacrifice a proportion of her 
gross wages into her superannuation account and this amount varied from week to week. 

5 The applicant stated that about one month after commencing employment with the respondent her working hours were reduced 
to between 24 and 26 hours on average per week across three days and she stated that around that time her hourly wage 
increased from $22 per hour to $25 per hour.  The applicant gave evidence that she had not been given any warnings about her 
performance and she stated that Mr Thomas said that the respondent’s accountant had congratulated her on the quality of her 
work. 

6 The applicant stated that on 10 December 2007 Mr Thomas was upset and was verbally abusive towards her but he apologised 
for his actions the following day.  The applicant gave evidence that on 13 December 2007 when she was at work a 
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conversation took place between Mr Thomas and the respondent’s accountant on a speaker phone about outstanding taxation 
payments and the applicant stated that she heard the accountant telling Mr Thomas that he could write off bad debts to reduce 
his taxation payments except for one debt which was subject to court proceedings.  The applicant stated that after this call 
Mr Thomas told her to write off all of his debts including the one subject to court proceedings and the applicant responded by 
telling Mr Thomas that she could not write off this debt as it was subject to court proceedings.  The applicant was then told to 
do as she was told and she responded with words to the effect that she refused to do illegal bookkeeping.  The applicant gave 
evidence that she was then told twice by Mr Thomas ‘you’re fired, get out’, and she was told to leave the respondent’s office 
immediately.  The applicant gave evidence that she then filled out her time sheet and went home around 2.00pm that day. 

7 The applicant stated that later that afternoon she and her husband visited Mr Thomas with a break down of the wages and other 
entitlements owing to her but as Mr Thomas would not accept the document the applicant faxed the quantums to Mr Thomas 
that evening (Exhibit A1). 

8 The applicant gave evidence that she had no intention of leaving the respondent and to corroborate this she tendered a copy of 
a contract which she entered into on 12 December 2007 to buy a new motor vehicle (Exhibit A2). 

9 The applicant stated that after she was terminated she sought out alternative employment with a number of employers and 
eventually gained employment with Woolworths on a part time basis working approximately 24 to 25 hours per week initially 
and she currently works 10 hours per week earning $19.17 per hour. 

10 The applicant gave evidence that during her employment with the respondent she did not take any annual leave nor was she 
paid any annual leave entitlements and she is claiming $887.38 in annual leave entitlements based on an average working week 
of 35.495 hours at $25 per hour.  The applicant is claiming wages for 13 December 2007 of 6.25 hours at $25 per hour in the 
amount of $156.25 which was not paid to her at termination and she is claiming two weeks’ wages in lieu of notice of 34 hours 
at $25 in the amount of $1,700.  The applicant maintains that she is owed outstanding superannuation entitlements of $117.06 
for superannuation entitlements owing to her on the pay dates of 5 December 2007, 12 December 2007 and 13 December 2007 
as well as $100 which was a salary sacrifice deduction removed from the applicant’s gross pay on 6 December 2007 as 
confirmed in her pay slip at Exhibit A3.  The total amount in superannuation entitlements owing to the applicant which has not 
been paid into the applicant’s superannuation fund is $217.06. 
Findings and conclusions 
Credibility 

11 I listened carefully to the evidence given by the applicant.  In my view she gave her evidence honestly and to the best of her 
recollection and her evidence was corroborated by documentation tendered during these proceedings.  On this basis I have no 
hesitation whatsoever in accepting the applicant’s evidence. 

12 This dismissal was summary in nature.  The onus is on the applicant to demonstrate that the dismissal was unfair on the 
balance of probabilities.  However, there is an evidential onus upon the employer to prove that summary dismissal is justified 
(see Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 
WAIG 677 at 679). 

13 I find that the applicant was summarily terminated on the afternoon of 13 December 2007 by Mr Thomas when he told the 
applicant that she was fired and to get out and leave the respondent’s premises immediately and I accept the applicant’s 
evidence that she was terminated when she refused a direction to undertake what she maintained was an illegal activity.  On 
the facts as I find them I am satisfied that the applicant was not guilty of gross misconduct justifying summary dismissal by 
refusing to undertake the accounting direction that Mr Thomas gave her because I accept the applicant’s evidence that the 
accountant advised Mr Thomas that he was not to write off the matter subject to court proceedings as a bad debt.  Additionally, 
as I find that the applicant has a good work record and had not been given any warnings about her performance or behaviour 
there was no other reason for the respondent to terminate the applicant.  I also find that the applicant was denied procedural 
fairness given the manner of her terminations as she was not given any opportunity to contest her termination.  She was not 
afforded “a fair go all round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, 
Hospital, Service  and Miscellaneous, WA Branch (1985) 65 WAIG 385). 

14 I find that subsequent to the applicant being summarily terminated on 13 December 2007 the applicant notified Mr Thomas by 
facsimile of a number of entitlements owing to her under her contract of employment with the respondent.  I accept the 
applicant’s evidence and I find that subsequent to her termination she sought out alternative employment from early January 
2008 onwards and I find that she made a number of applications seeking alternative employment.  I find that the applicant 
eventually obtained part time employment with Woolworths in February 2008 working approximately the same hours at 
approximately the same rate of pay as her employment with the respondent. 
Compensation 

15 The applicant is not seeking reinstatement and I am satisfied on the evidence that the working relationship between the 
applicant and respondent has broken down such that an order for reinstatement or re-employment would be impracticable. 

16 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence I 
am satisfied that the applicant took reasonable steps to mitigate her loss as she applied for a number of positions soon after she 
was terminated. 

17 It is clear that the applicant obtained part time employment with Woolworths in February 2008 earning approximately the 
same weekly income that she was paid by the respondent.  I therefore find that the applicant has had a loss of approximately 
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six weeks’ wages between 13 December 2007 and the end of January 2008, based on the applicant working approximately 
23 hours per week.  It is therefore my view that the applicant is entitled to compensation for those six weeks at 23 hours based 
on $25 per hour in the amount of $575.00 gross per week and an order will issue in those terms. 

18 The applicant is claiming benefits due to her under her contract of employment with the respondent.  Under an application of 
this nature the onus is on the applicant to establish that the subject of the claim is a benefit to which the applicant was entitled 
under her contract of employment and it is for the Commission to determine the terms of the contract of employment and to 
ascertain whether the claim constitutes a benefit which has been denied under the contract of employment, having regard to the 
obligations on the Commission to act according to equity, good conscience and the substantial merits of the case (Belo 
Fisheries and Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500 and Perth Finishing 
College Pty Ltd v Watts (1989) 69 WAIG 2307). 

19 I accept the applicant’s evidence that she had an agreement with the respondent that as a permanent employee she was entitled 
to the benefit of the standard leave entitlements such as annual leave and sick leave and the standard superannuation 
entitlements under the Superannuation Guarantee (Administration) Act 1992. 

20 As I have found the applicant to be a credible witness I accept the applicant’s evidence that she was not paid any wages for the 
hours she worked on 13 December 2007.  I also accept the applicant’s evidence and I find that the applicant was not paid 
annual leave entitlements due to her and I find that no superannuation has been paid into her account from 5 December 2007 
onwards, including $100 in salary sacrifice that the applicant says she is entitled to as it was taken from her pay on 6 December 
2007 as confirmed by Exhibit A3.  In the circumstances I find that the applicant has made out the following claims.  I conclude 
that the applicant is owed $156.25 in wages for working on 13 December 2007, the applicant is owed the following 
superannuation entitlements: $51.75 for 5 December 2007, $51.75 for 12 December 2007, $14.06 for the day the applicant 
worked on 13 December 2007 and $100 by way of salary sacrifice that was taken out of her pay on 6 December 2007 and these 
amounts total $217.06, the applicant is owed annual leave entitlements and I accept the applicant’s calculation that she is due 
$887.38 based on an average that she worked for the period of employment with the respondent of 35.495 hours at $25 per 
hour.  The applicant is also claiming two weeks’ wages in lieu of notice based on a working week of 34 hours per week 
because she says that was the average number of hours she worked during her employment with the respondent.  It is my view 
that the calculation of two weeks’ wages in lieu of notice to which the applicant is entitled should not be based on average 
hours worked but on the normal hours she worked at termination (23 hours per week based on $25 per hour) as these were the 
hours the applicant had agreed to work when she was terminated.  Pay in lieu of notice therefore comes to an amount of $1150 
gross ($575.00 x 2).  Given that I have found that the applicant is due six weeks compensation for the period that she was not 
employed following her termination I will discount the compensation for her unfair dismissal by the two weeks’ pay in lieu of 
notice otherwise the applicant would effectively be paid twice for those weeks. 

21 A minute of proposed order will now issue reflecting these reasons for decision. 
 

 

2008 WAIRC 00262 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SANDRA HANSEN 
APPLICANT 

-v- 
J TEC ELECTRICAL SERVICES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 28 APRIL 2008 
FILE NO/S U 202 OF 2007, B 202 OF 2007 
CITATION NO. 2008 WAIRC 00262 
 

Result Upheld and Order Issued 
Representation 
Applicant Ms S Hansen on her own behalf 
Respondent No appearance 
 

Order 
HAVING HEARD Ms S Hansen on her own behalf and there being no appearance on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1. ORDERS THAT the name of the respondent be deleted and that J Tec Electrical Services be substituted in lieu 
thereof. 
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2. DECLARES THAT the dismissal of Sandra Hansen by the respondent was unfair and that reinstatement is 
impracticable. 

3. ORDERS the respondent to pay Sandra Hansen compensation in the sum of $2,300 gross within seven (7) days 
of the date of this order. 

4. DECLARES that the respondent denied Sandra Hansen benefits under her contract of employment. 

5. ORDERS that the respondent pay Sandra Hansen $2,193.63 gross within seven (7) days of the date of this order 
plus superannuation of $217.06. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00254 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANNE ROSE HILL 

APPLICANT 

-v- 

AUSTRALIND MEDICAL CENTRE 

RESPONDENT 

CORAM COMMISSIONER J L HARRISON 

DATE WEDNESDAY, 23 APRIL 2008 

FILE NO/S U 117 OF 2007 

CITATION NO. 2008 WAIRC 00254 

 

Result Discontinued 

Representation 

Applicant Mr G McCorry 

Respondent Mr T Brickhill 
 

Order 

WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 

WHEREAS on 29 August 2007 the Commission convened a conference for the purpose of conciliating between the parties; and 

WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 

WHEREAS the Commission contacted the applicant on a number of occasions about the status of the matter; and 

WHEREAS on 7 December 2007 the applicant’s representative advised the Commission that the matter had settled; and 

WHEREAS on 31 December 2007 the applicant filed a Notice of Discontinuance in respect of the application; and 

WHEREAS on 12 February 2008 the respondent consented to the matter being discontinued; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2008 WAIRC 00240 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAMMY MICHELLE LAUDER 
APPLICANT 

-v- 
KEITH LESTER (SNOW DELI) PTY. LTD. 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 17 APRIL 2008 
FILE NO/S U 183 OF 2007 
CITATION NO. 2008 WAIRC 00240 
 

Result Application Dismissed 
 

Order 
WHEREAS on the 16th day of April 2008, the Commission convened a hearing for the Applicant to show cause why the application 
should not be dismissed; and 
WHEREAS at the hearing on the 16th day of April 2008 there was no appearance for or by the Applicant; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00243 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WUSIMANJIANG MAMUTI 
APPLICANT 

-v- 
CEILING & WALL CONTRACTORS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 18 APRIL 2008 
FILE NO B 23 OF 2008 
CITATION NO. 2008 WAIRC 00243 
 

Result Change of respondent's name 
Representation 
Applicant Mr W Mamuti 
Respondent Mr B Anchugov 
 

Order 

WHEREAS an application was filed in the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979;  

AND WHEREAS the matter was listed for conference on 8 April 2008;  

AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 

AND WHEREAS the parties agreed to amend the respondent’s name;  

AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby orders: 

THAT the name Ceiling & Wall Contractors Pty Ltd be deleted and Bruce Anchugov inserted in lieu thereof. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 00274 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WUSIMANJIANG MAMUTI 
APPLICANT 

-v- 
BRUCE ANCHUGOV 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 5 MAY 2008 
FILE NO/S B 23 OF 2008 
CITATION NO. 2008 WAIRC 00274 
 

Result Application discontinued 
Representation 
Applicant Mr W Mamuti 
Respondent Mr B Anchugov 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  

AND WHEREAS on 8 April 2008 the Commission convened a conference for the purpose of conciliating between the parties;  

AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 

AND WHEREAS on 14 April 2008 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 00241 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR. DAN TANG 
APPLICANT 

-v- 
MR. DAMON MCDONALD - 1300 IT GUYS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 17 APRIL 2008 
FILE NO/S U 205 OF 2007 
CITATION NO. 2008 WAIRC 00241 
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Result Application dismissed 
 

Order 
WHEREAS on the 16th day of April 2008, the Commission convened a hearing for the Applicant to show cause why the application 
should not be dismissed; and 
WHEREAS at the hearing on the 16th day of April 2008 there was no appearance for or by the Applicant; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00293 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRENDA MURRAY 
APPLICANT 

-v- 
MORAN GROUP 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 9 MAY 2008 
FILE NO/S U 7 OF 2008, B 7 OF 2008 
CITATION NO. 2008 WAIRC 00293 
 

Result Dismissed 
 

Order 
WHEREAS these are applications pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and 
WHEREAS the Commission convened a conference on 14 March 2008 for the purpose of conciliating between the parties; and 
WHEREAS the applicant did not attend the conference; and 
WHEREAS on 14 March 2008 the Commission wrote to the applicant requesting she contact the Commission by no later than 
4.00pm on Friday 11 April 2008 to provide advice as to why she did not attend the conference; and 

FURTHER the applicant was advised that if she did not contact the Commission by this date or provide an adequate reason for her 
non-attendance at the conference the matters may be listed for a show cause hearing as to why the matters should not be dismissed; 
and 

WHEREAS as the applicant did not contact the Commission by the due date the matters were listed for a show cause hearing on 
9 May 2008 and the applicant was advised that if she did not attend these proceedings an order would issue dismissing the 
applications for want of prosecution; and 

WHEREAS the applicant did not attend the hearing; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT these applications be, and are hereby dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2008 WAIRC 00294 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LANCE ROBINSON 
APPLICANT 

-v- 
MUSIC CENTRE TRUST (ABN. 54052904094) - MINDARIE MUSIC CENTRE; 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 9 MAY 2008 
FILE NO U 24 OF 2008 
CITATION NO. 2008 WAIRC 00294 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 30 April 2008 that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00296 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LANCE ROBINSON 
APPLICANT 

-v- 
MUSIC CENTRE TRUST (ABN. 54052904094) - MINDARIE MUSIC CENTRE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 9 MAY 2008 
FILE NO B 24 OF 2008 
CITATION NO. 2008 WAIRC 00296 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 30 April 2008 that he wanted to discontinue the application; and 
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WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2008 WAIRC 00289 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAHNEE LORRAINE SELLARS 
APPLICANT 

-v- 
SANDRA HAYWARD - BUNBURY HAIR & BEAUTY SUPPLIES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 7 MAY 2008 
FILE NO B 1 OF 2008 
CITATION NO. 2008 WAIRC 00289 
 

Result Application Discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 29 February 2008 at the conclusion of which the matter was resolved; and  
 
WHEREAS the applicant advised the Commission on 28 April 2008 that she wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2008 WAIRC 00237 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEREMY SMITH 
APPLICANT 

-v- 
ORD VALLEY ABORIGINAL HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 17 APRIL 2008 
FILE NO U 4 OF 2008 
CITATION NO. 2008 WAIRC 00237 
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Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 8 April 2008 that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00261 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID SWEETMAN 
APPLICANT 

-v- 
SALVOS STORES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 28 APRIL 2008 
FILE NO U 26 OF 2008 
CITATION NO. 2008 WAIRC 00261 
 

Result Application discontinued 
Representation 
Applicant Mr D Sweetman 
Respondent Mr A Batty 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 17 April 2008 at the conclusion of which the applicant advised the 
Commission that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2008 WAIRC 00244 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KLARA MARGARETTE STYLIANOU 
APPLICANT 

-v- 
ANNE MARTIN 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 18 APRIL 2008 
FILE NO/S B 58 OF 2007 
CITATION NO. 2008 WAIRC 00244 
 

Result Change of respondent's name 
Representation 
Applicant Mr K. Trainer (as agent) 
Respondent Ms A Martin 
 

Order 
Having heard Mr K Trainer (as agent) on behalf of the applicant and Ms A Martin on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name Anne Martin be deleted and Ann Martin inserted in lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00245 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KLARA MARGARETTE STYLIANOU 
APPLICANT 

-v- 
ANN MARTIN 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 18 APRIL 2008 
FILE NO/S B 58 OF 2007 
CITATION NO. 2008 WAIRC 00245 
 

Result Order issued 
Representation 
Applicant Mr K. Trainer (as agent) 
Respondent Ms A Martin 
 

Consent Order  
WHEREAS this is an application filed pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was set down for formal hearing and determination on 7 April 2008; 
AND WHEREAS with the consent of the parties the hearing was adjourned into conference; 
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AND WHEREAS at that conference a consent agreement was reached between the parties in full and final settlement of the claim 
relating to the following properties: 
 1. 212 Wellington Street, 
 2. Tenth Road, 
 3. 15 James Street, 
 4. 34 Massingham Street, 
 5. 10 Selby Street, 
 6. 16 Hinkley Street, 
 7. 21 James Street, 
 8. 14 Thompson Street, 
 9. 1 Christmas Street, 
 10. 101 Katrine Street. 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order:  

(1) THAT Ann Martin pays Klara Margarette Stylianou an amount of $17,500 (gross). 
(2) THAT the payment by Ann Martin to Klara Margarette Stylianou of $17,500 (gross) be divided into six separate 

payments. 
(3) THAT Ann Martin makes each payment to Klara Margarette Stylianou on a monthly basis over a six month 

period. 
(4) THAT: 

(a) The first payment of $2,916 will be made by close of business Friday 18 April 2008. 
(b) The second payment of $2,916 will be made by close of business Thursday 15 May 2008. 
(c) The third payment of $2,916 will be made by close of business Sunday 15 June 2008. 
(d) The fourth payment of $2.916 will be made by close of business Tuesday 15 July 2008. 
(e) The fifth payment of $2.916 will be made by close of business Friday 15 August 2008. 
(f) The final payment of $2,920 will be made by close of business Monday 15 September 2008. 

(5) THAT each payment will be in the form of a cheque made out to Klara Margarette Stylianou and forwarded to 
Mr Trainer at Traimax Pty Ltd trading as Industrial Relations and Advocacy Services, 20 Loraine Street, Carine 
WA 6020. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 00239 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PHILLIP TAAFFE 
APPLICANT 

-v- 
DEPT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 17 APRIL 2008 
FILE NO/S U 3 OF 2008 
CITATION NO. 2008 WAIRC 00239 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Monday the 10th day of March 2008 the Commission convened a conference for the purpose of conciliating 
between the parties, at the conclusion of which the Applicant was to advise the Commission of his intentions within 21 days; and 
WHEREAS on the 10th day of April 2008, the Applicant advised the Commission that he did not wish to pursue the application; 
and 
WHEREAS on the 10th day of April 2008 the Applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 00250 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PANAGOUTA TSAKISIRIS 
APPLICANT 

-v- 
MRTA OF WA INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 11 JULY 2007, WEDNESDAY, 7 NOVEMBER 2007 
DELIVERED FRIDAY, 18 APRIL 2008 
FILE NO. U 543 OF 2006 
CITATION NO. 2008 WAIRC 00250 
 

CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Whether the Commission has 
jurisdiction - Trading corporation - Principles applied - Commission satisfied respondent is a trading 
corporation -Application outside Commission’s jurisdiction - Industrial Relations Act 1979, 
Commonwealth Constitution s 51(xx ), Workplace Relations Act 1996 (Cth), Judiciary Act 1903 (Cth) 

Result Application dismissed 
Representation  
Applicant Ms P Tsakisiris 
Respondent Mr D Howlett (of counsel) 
 

Reasons for Decision 

1 Ms Panagouta Tsakisiris (“the applicant”) brings these proceedings in the Western Australian Industrial Relations Commission 
(“the Commission”) pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant claims she was 
unfairly dismissed on or about 30 October 2006 by the Multicultural Radio and Television Association of Western Australia 
Inc. (MRTA of WA Inc.) (“the respondent”) and seeks compensation under s 23A of the Act. 

2 The respondent objected to and opposed the applicant’s claim.  Counsel for the respondent advised the Commission of a 
preliminary issue, that being the respondent was a trading corporation for the purposes of s 51(xx) of the Commonwealth 
Constitution and s 4 of the Workplace Relations Act 1996 (Cth) (“the WRA”).  The respondent requested the Commission 
hear and determine this matter in the first instance.   

3 Senior Commissioner Smith said in Bysterveld v Brian Seale, Chief Executive Officer, Shire of Cue (2007) 87 WAIG 2462 at 
[3]: 

“If a corporation is a "trading corporation" by virtue of ss 4, 6 and 16 of the WR Act the jurisdiction of the 
Commission to deal with the Applicant's claim is excluded by s 16(1) of the WR Act and s 109 of the Australian 
Constitution (Crown Scientific Pty Ltd v Clarke (2007) 87 WAIG 598) ("Clarke").  Whether a corporation is a 
trading corporation is ultimately a question of fact and degree (R v Judges of the Federal Court of Australia and 
Another; Ex parte The Western Australian National Football League (Inc) and Another (1979) 143 CLR 190) 
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("Adamson") applied by the Full Bench in Clarke and in Aboriginal Legal Services of Western Australia 
Incorporated v Lawrence [2007] WAIRC 00435 at [207], [235] and [322](b); (2007) 87 WAIG 856 at 878, 884 and 
893 ("Lawrence").” 

4 The original dates listed to hear and subsequently determine the preliminary issue were vacated on two occasions at the request 
of the respondent.  Prior to the hearing of the respondent’s objection to jurisdiction, notices were served pursuant to s 78B of 
Judiciary Act 1903 (Cth) on the Attorneys-General of the Commonwealth and the States.  Those notices were served by the 
respondent’s solicitors and no-one sought leave to intervene in the proceedings.   

5 Counsel for the respondent requested the Commission dismiss the application for reasons earlier outlined. 

6 The applicant had appeared at the earlier hearing in relation to whether the matter ought be adjourned but failed to appear at 
the hearing in relation to the jurisdictional issue.  The Commission understood the applicant had received notification of the 
hearing as no notices of hearing had been returned and accordingly proceeded to hear the matter in the absence of the 
applicant.   

Respondent’s Evidence 

7 Affidavit evidence was led through Mr Nikola Nikolich, chairperson of the respondent’s Council of Management, a position he 
has held since 2003.  Mr Nikolich has been involved with the respondent since 1989 both as a broadcaster and a member of 
the Council.   

8 The respondent operates a radio station known as World Radio 6EBA-FM 95.3 MHZ under licence to the association.   

9 Mr Nikolich testified the respondent to be an association incorporated under the Associations Incorporation Act 1987 and a 
copy of the relevant Certificate of Incorporation was annexed to the affidavit together with the Certificate of Change of Name 
that occurred in 1986 from the Ethnic Broadcasting Committee of W.A. Inc. to Multicultural Radio and Television 
Association of Western Australia Inc.   

10 Mr Nikolich defined the overall purpose of the respondent to be a community organisation established: 

“… to facilitate the broadcasting of radio programmes prepared on behalf of different multicultural organisations 
which have become members of the Association and to produce and transmit station programmes in the remainder of 
the unallocated time slots for fee paying clients.” 

(Page 2, Mr Nikolich’s affidavit) 

11 In that context Mr Nikolich named some members of the respondent as the Serbo-Australian Information & Welfare Centre 
Inc, the Vietnamese Community of WA Inc and the Chung Wah Association of WA Inc.  Mr Nikolich testified there are 72 
ethnic organisations that are broadcasting members of the respondent.  Such members under the respondent’s constitution 
become broadcasting members joining and paying a membership fee in order to be able to broadcast programmes on behalf of 
their members or members of the community they represent.  In addition to broadcasting members there are non-broadcasting 
members the later being a natural person who does not produce programmes to be broadcast but may participate in 
programme production and transmission.   

12 Mr Nikolich testified as part of the respondent’s purpose the programmes for broadcast are prepared and designed for but not 
limited to entertaining, educating and communicating to persons of differing ethnic origins although anyone is able to listen to 
such broadcasts.   

13 The structure of the respondent is that it operates under a management or governing body called the Council.  The Council 
appoints a management or administrative structure and employs persons to carry out the operations of and manage the affairs 
for the respondent.  One of the issues the respondent is currently facing is the reduction of government grants for the funding 
of programmes.  Mr Nikolich testified that the respondent charges fees for training and development programmes and 
engaged in commercial transactions and activities in order to carry on the business.  Those activities include: 

 - owning and renting property; 

 - obtaining income from selling air time to members and non-members of the respondent; 

 - the purchase and sale of plant and equipment; 

 - obtaining income from sponsorship and subscriptions; 

 - entering into a range of commercial contracts which go to the running of the organisation, in particular technical 
assistance and technology contracts; 

 - paying fees for licences; and 

 - obtaining income from private enterprises. 
14 Mr Nikolich testified the respondent is required to meet the requirements of the Broadcasting Services Act 1992 (Cth).  To 

obtain such a licence the respondent is required to pay an annual fee.  Mr Nikolich described that of the respondent’s total 
income some 60% is derived from commercial activities, a figure reached by subtracting the amount of the grant received 
from the Community Broadcasting Foundation (“the CBF”) and dividing the result, some $280,591.13 by the total income.  
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In the years associated with the applicant’s employment the respondent was and continues to be in receipt of a grant from the 
CBF, an independent non-profit funding agency that distributes money for the development of community broadcasting in 
Australia generally but more specifically specialist services for ethnic audiences.  The CBF is supported by the 
Commonwealth Government through the Department of Communication, Information Technology and the Arts.  Funds are 
allocated by the CBF on the basis of the number of programme hours that each broadcasting member proposes to broadcast.  
Mr Nikolich testified that as of 30 June 2006 the CBF grant for the respondent was $186,799.00, representing just less than 
40% of the respondent’s income.  Mr Nikolich testified that the respondent for some time now has had to generate its own 
funds in order to continue to operate. Mr Nikolich testified that the annual grants received were reducing given the operation 
of more stations and associated programmes by community broadcasters in Australia.   

15 For the purpose of operating the business the respondent owns land and buildings from which it broadcasts at 386 Fitzgerald 
Street, North Perth.  The value of these premises based on the cost at the time of purchase was $425,848.14.  The respondent 
rents premises in Bickley and Maylands.  The premises in Bickley are rented from Broadcast Australia on commercial terms 
and the Maylands premises are rented from the Serbo-Australian Information & Welfare Centre Inc on commercial terms.  
The respondent leases an area of land in North Perth to Telstra Leasing to enable that organisation to install and operate a 
mobile telephone antenna tower at the back of the respondent’s premises.  The respondent meets the income for generating 
the electricity for the operation of the telephone tower and invoices Telstra Leasing at the end of each financial year to recoup 
that amount.   

16 Mr Nikolich testified the respondent charges for broadcasting time to both broadcasting members and others.  As at June 2006 
the value of the fee constituted some 41% of the respondent’s total income.  Sponsorship is an increasing source of income 
and as at June 2006 sponsorship income was $36,003.02.  Mr Nikolich testified such income increased some 35.58% between 
the 2006 and 2007 financial years.  The respondent had five employees as of June 2006 and the value of salaries at the same 
time was some 40% of the respondent’s total income.   

17 Annexed to the witness’ affidavit were the financial statements of the respondent for the three year period ended 30 June 2007 
which listed fixtures and fittings, plant and equipment, office furniture and associated equipment owned by the respondent as 
at the conclusion of the financial year 30 June 2007.   

MRTA OF WA INC. 
PROFIT AND LOSS ACCOUNTS FOR THE YEARS ENDED 30 JUNE 2005, 2006, 2007 

   2004/05   2005/06   2006/07  
INCOME  $   $   $  
Interest received 39,261.00  30,394.41  22,292.49  
Airtime       
  Language  149,985.00  187,862.61  183,310.91  
  Other 5,460.00  5,869.09  5,505.00  

  155,445.00  193,731.70  188,815.91  
Grants       
  CBF 195,816.00  186,799.00  188,920.64  
  Culture & Arts 62,390.00   -   -  

  258,206.00  186,799.00  188,920.64  
Membership fees 6,360.00  7,360.00  5,920.00  
Project Income 3,503.00   -  21,600.00  
Sponsorship 23,996.00  36,003.02  55,892.07  
Telstra Leasing 12,061.00  12,663.90  27,259.03  
Miscellaneous Income 346.00  438.10  286.36  

TOTAL INCOME 499,178.00  467,390.13  510,986.50  
  2004/05 2005/06 2006/07 
EXPENSES  $   $   $  
Audit & Accountancy fees 4,628.00  4,942.91  4,233.09  
APRA/AMCOS Fees 7,228.00  6,937.33  7,623.52  
Advertising 171.00  593.28  1,500.00  
Bad debts written off 316.00   -  2,891.57  
Bank Charges 806.00  304.36  300.01  
Cleaning 2,216.00  6,514.90  5,784.96  
Computer Requisites & Software 330.00  149.09   -  
NEMBC Conference 10,358.00   -   -  
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MRTA OF WA INC. 

PROFIT AND LOSS ACCOUNTS FOR THE YEARS ENDED 30 JUNE 2005, 2006, 2007 
  2004/05 2005/06 2006/07 
EXPENSES—continued  $   $   $  
Conference Costs 11,689.00  5,137.90  13,564.04  
Council Member Fees 960.00   -    
Depreciation 48,361.00  52,244.00  68,242.00  
Donations 5,000.00   -   -  
Electricity 15,344.00  13,909.95  21,777.83  
Freight and cartage  -  67.91  20.00  
Youth Activities 3,969.00  25,683.59  9,869.80  
General Expenses 2,459.00  2,273.71  1,637.80  
Hire of plant and equipment 3,040.00   -   -  
Insurance  6,049.00  7,540.18  7,766.01  
Legal Costs 4,090.00  4,466.31  27,655.85  
Permits, licences and fees 431.00  374.36  380.91  
VIP Guest to Station 136.00  154.73  1,011.84  
Meeting Costs 5,664.00  9,528.17  8,787.94  
Member fees 6,899.00  5,684.22  7,752.43  
Parking fees 40.00  110.45  15.52  
Printing, Postage and Stationery 7,163.00  5,007.93  5,957.67  
Project Grant Costs  -   -  5,407.32  
Rates & Taxes 4,042.00  3,603.48  3,751.94  
Councillors Allowances 5,535.00  7,711.40  6,544.01  
Rent       
  Bickley 33,477.00  35,532.21  36,203.50  
  Maylands 9,100.00  7,800.00  7,800.00  
  42,577.00  43,332.21  44,003.50  
Repairs and maintenance 18,716.00  26,576.99  55,938.23  
Security Expenses 29,846.00  17,132.29  7,210.90  
Staff Training 6,338.00  6,825.96  818.18  
Superannuation contributions 13,104.00  18,943.06  14,340.62  
Tapes, Cassettes & CD's 1,220.00   -   -  
Technician Fees 54,671.00  50,319.57  66,273.36  
Telephone, Fax & Internet 20,063.00  26,219.39  20,909.34  
Travel Expenses 828.00  141.68  268.30  
Casual wages 19,812.00  1,213.90  695.00  
Wages 147,753.00  233,743.99  173,327.10  
TOTAL EXPENSES 511,852.00  587,389.20  596,260.59  
        
OPERATING LOSS AND        
EXTRAORDINARY ITEMS  12,674.00  119,999.07  85,274.09  
Retained Earnings 1,551,324.00  1,538,650.48  1,418,651.41  
        
PROFIT AVAILABLE FOR       
APPROPRIATION 1,538,650.00  1,418,651.41  1,333,377.32  
        
RETAINED PROFITS 1,538,650.00  1,418,651.41  1,333,377.32  

(Extracts from Exhibit MRTA 1 – NN 4 and NN 5)  
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18 Mr Nikolich annexed a copy of the respondent’s constitution to his affidavit.  In clause 3 of that document the respondent’s 
objects are specified: 

“3. Objects of Association 
 The objects of Association are: 
 3.1 To negotiate and maintain public radio, television, internet, or other broadcasting licence’s (sic). 
 3.2 To acquire, equip, maintain, (sic) and manage premises for use as a radio, television, internet, (sic) or 

other broadcasting station by and for the ethnic communities of Western Australia. 
 3.3 To develop and transmit radio, television, internet, (sic) or other programmes of cultural, educational and 

social significance in accordance with the provision of the Broadcasting and Television Act. 
 3.4 To establish and maintain communication and liaison between ethnic communities and broadcasting 

groups in order to achieve through radio, television, internet, (sic) or other broadcasting and exchange of 
information and ideas, greater understanding of the diversity of cultures within the Australian community 
as well as to promote multiculturalism, and maintenance of languages other than English and to combat 
racism. 

 3.5 To broadcast on radio, television, internet, (sic) or other medium in languages other than English as well 
as in English.   

 3.6 To encourage participation, developing, (sic) and provide training for members of ethnic communities at 
all levels of radio, television, and relevant technologies, dependent (sic) on the Association’s abilities.   

 3.7 It is hereby expressly declared that the Association is not carried on for profit and any income of the 
Association shall be applied in the promotion of its objects as set out in this Constitution.  No part of its 
property or income may be paid or otherwise distributed, directly or indirectly, to members, except in 
good faith for the promotion of those objects.” 

(Exhibit MRTA 1 – NN 3)  
Respondent’s Submissions on the Law 
19 Counsel for the respondent submitted the respondent is a constitutional corporation within the meaning of s 4(1) of the WRA 

and an employer within the meaning of s 6(1)(a) of that same statute.  If the Commission finds the respondent to be a 
constitutional corporation then there is no jurisdiction given ss 5, 6 and 16 of the WRA and s 109 of the Commonwealth 
Constitution.  

20 Counsel for the respondent submitted the onus lay with the applicant to demonstrate the respondent was not a constitutional 
corporation.  As per The Owners of Ship “Shin Kobe Maru” v Empire Shipping Company Inc (1994) 181 CLR 404 at 426.  
Counsel for the respondent also referred to the Lawrence (op. cit) decision in support of this submission at 122. 

21 Counsel for the respondent submitted the respondent is a body corporate pursuant to incorporation under the Associations 
Corporation Act 1987.  When referring to whether the respondent is a trading corporation the issues which have mainly 
occupied the High Court involve considerations as to where: 

- it is not incorporated for the purposes of trading but does so; and 
- it has mixed purposes and activities, some of which are trading and some are not: Lawrence at [197]. 

22 A challenge to jurisdiction of this type essentially gives rise to two questions: 
- whether, as a matter of fact, the respondent engaged in that trading activities; and 
- whether, as a matter of law, those trading activities, if any, were such that the respondent could properly be 

characterised as a trading corporation.   
23 In referring to these questions counsel for the respondent submitted relevant decisions to consider were Garvey v Institute of 

General Practice Education Incorporated [2007] NSWIRComm 159 at 7 and Hardeman v Children’s Medical Research 
Institute [2007] NSWIRComm 189 at 8.  Counsel for the respondent submitted the word “trading” to be of wide import and 
for the Commission to determine the issue in these proceedings was dependent upon the current activities of the corporation 
as reflected by Barwick CJ in Adamson (op. cit) at [208]. 

24 Counsel for the respondent submitted for a corporation to carry on trading activities the organisation could be held to be a 
trading corporation even if it was not established to so trade as per the decision in State Superannuation Board v Trade 
Practices Commission  (1982) 150 CLR 282 (“State Superannuation”) at 304.  Counsel for the respondent submitted the 
same decision enshrined the principle that such purpose was not limited to the purpose of the corporation.   

25 Given jurisdiction had been raised the Commission was unable to proceed unless and until satisfied that jurisdiction existed in 
accordance with the decision in Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of 
Unions of Western Australia (Association of Workers) (1987) 67 WAIG 325.  Counsel for the respondent submitted it was in 
the public interest that tribunals of limited jurisdiction be confined to such jurisdiction as per the decision in Adamson (op. 
cit) per Barwick CJ at 204.   

26 Counsel for the respondent submitted it to be open to conclusion that a corporation is a trading corporation in proceedings 
where it is that trading is substantial and not merely a peripheral activity as per State Superannuation (op. cit) at 304 and 
Lawrence (op. cit) at [212].  Counsel for the respondent submitted that trading activities generally represent activities of a 
commercial nature that involve the exchange of goods and services for reward.  Reflecting on the use of government funds, 
counsel for the respondent submitted that such use did not necessarily have the effect that the means by which the funds were 
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received or the arrangement overall was not trading as reflected in the Full Bench decision in Lawrence (op. cit) at [286(f)].  
An overall review is required of the respondent’s current activities in line with the Full Bench’s reflections in Lawrence (op. 
cit) at [322(b)] to determine if trading activities are a sufficiently significant portion.  The primary focus must be on what the 
respondent undertakes which consequently determine what its activities are as reflected in the decision of the Full Bench in 
Lawrence (op. cit) at [232].   

27 In support of the respondent’s submissions, counsel for the respondent referred to the decisions in: 
The Owners of “Shin Kobe Maru” v Empire Shipping Company Inc. (op. cit); Bevanere Pty Ltd v Lubidineuse and 
Others (1985) 7 FCR 325; Crown Scientific Pty Ltd v Clarke (2007) 87 WAIG 598; Hughes v Western Australian 
Cricket Association (Inc) and Others (1986) 19 FCR 10; 69 ALR 660; Orion Pet Products Pty Ltd v Royal Society 
for the Prevention of Cruelty to Animals (Vic) Inc and Another (2002) 120 FCR 91; Quickenden v O’Connor, 
Commissioner of Australian Industrial Relations Commission and Others (2001) 184 ALR 260; R v Trades 
Practices Tribunal; ex parte St. George County Council (1974) 130 CLR 533; Re Ku-Ring-gai Co-operative 
Building Society (No 12) Ltd (1978) 22 ALR 621; State Superannuation Board v Trade Practices Commission (op. 
cit); Bank of New South Wales and Others v The Commonwealth and Others (1948) 76 CLR 1; E v Australian Red 
Cross Society & Others (1991) 27 FCR 310; Fencott and Others v Muller and Another (1983) 152 CLR 570. 

Commission’s Findings and Conclusions 
28 Acting President Ritter summarised some decisions relevant to the Full Bench considerations in Lawrence decision (op. cit) at 

[232-233] when he said: 
“232 It is appropriate to summarise the following which is relevant to this appeal: 

(a) Whether the appellant is a trading corporation involves questions of fact, to be determined upon the 
evidence before the Commission. 

(b) The primary focus is on what the appellant does.  This determines what its activities are.  
(c) The appellant is a trading corporation if it substantially engages in trading activity.  This 

necessitates a close analysis of what the appellant does, and whether this in whole or part constitutes 
trading.  If all of its activities are trading, it is a trading corporation.  If a portion of its activities are 
trading then it is necessary to consider whether that portion is a substantial or significant portion of 
its overall activities.  If so it is a trading corporation. 

(d) It is immaterial if a corporation has a non profit, benevolent or charitable object; if its trading 
activities are nevertheless substantial then it will be a trading corporation.  This is particularly 
relevant to the appellant whose objects and purposes for existence are of this character. 

233 With respect to (c) above, in subsequent authorities there has been a divergence of views on how 
substantiality should be determined.  … There is however no clear line of subsequent authority on the 
issue.” 

29 The Full Bench in the Lawrence decision (op. cit) also reviewed the decision of Wilcox J in E v Australian Red Cross Society 
and Others (1991) 99 ALR 601 and O’Callaghan SDP in Pellow v Umoona Community Council Inc [2006] PR973365 
(AIRC) where it was suggested that: 

“ … the gratuitous provision of a public welfare service, where the money to engage in the service is supplied by 
government funding, is not trading.  In our opinion, and with respect, so broad a proposition is not supported by the 
decisions of the High Court or the other authorities cited above which discussed the meaning of “trade” or 
“trading”.   In a situation where there is in effect, a tripartite arrangement involving the government it is necessary 
to look at the basis on which the money is received to provide services to ascertain if any or all of this constitutes 
trading.  … There is no reason in principle why a tripartite arrangement may not constitute trading.  The fact that 
government funds are used for a public welfare service, does not necessarily have the effect that the means by 
which the funds were received, or the arrangement overall, is not trading.  The correct approach in our opinion is to 
carefully consider, on a fact specific basis, the means by which the government funds are provided to a corporation, 
to see if it is trading.  Accordingly, the provision of funds by government to a corporation may or may not constitute 
trading.  Furthermore, as we will explain more fully later, even if it is trading this does not necessarily mean the 
corporation is a trading corporation.  In our view, to determine if it is, a holistic appraisal must be made of the 
activities of the corporation.  This will allow a conclusion to be made about whether the trading component (sic) of 
its activities are sufficient to lead to characterisation as a trading corporation.” 

30 Having regard to the funding provided to the respondent by the CBF, the Commission recognises that in the last 3 years the 
extent of that funding has been reduced.  The Commission finds that in part, those funds provided by the CBF constitute 
trading as they are directed to specific activities within the respondent.  The CBF in providing the funds does place some 
restrictions on the respondent.  In this case the respondent is limited by the amount of sponsorship it is able to receive.  The 
respondent during proceedings invited the Commission to disregard the funding for the purpose of considering the 
jurisdictional question.  The Commission finds that in part the overall effect and use of the CBF funds by the respondent is a 
factor in considering the ultimate question of whether or not the respondent can be considered a trading organisation and, in 
particular, whether those trading activities can be considered a significant proportion of the overall activities. 

31 It is critical in consideration of issues before the Commission in these proceedings to examine the main emphasis or focus of 
the respondent and from this determine the respondent’s activities.  The Commission finds the main focus of the respondent 
to be the facilitation of community broadcasting by radio in the main, to communities defined by ethnic interest both for 
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those organisations defined as broadcast members of the respondent and for those fee paying clients.  These activities include 
the active promotion of access and participation in the process of radio operations inclusive of administration and production, 
participation, training and production of programmes for, but not limited to, the entertainment, education and communication 
to persons of different ethnic origin.  The Commission finds the respondent elects a council that oversees the administrative 
structure appointed to facilitate and implement the operations of and manage the affairs of the organisation.   

32 The Commission considers the respondent, in meeting its financial obligations, engages in commercial transactions and 
activities including but not limited to ownership of assets, selling of air time to members and non members alike and 
obtaining limited income from sponsorships and subscriptions.  In identifying these matters as activities of the respondent the 
Commission has focused on the principles reflected by Barwick C J dissenting from the High Court decision in R v Trade 
Practices Tribunal and Others; Ex parte St. George County Council (1974) 130 CLR 533 at 543.   The Full Bench in 
Lawrence (op. cit) reviewed the effect of the High Court decision as considered by Toohey J in Hughes v Western Australian 
Cricket Association (Inc) and Others (1986) 19 FCR 10 at 20-21 and 69 ALR 660 at 671–672.  His Honour outlined 8 
principles as reflected in several decisions in which the notion of a trading corporation had been examined.  Three of those 
principles were as follows:  

“1 The mere fact that a corporation trades does not mean that it is a trading corporation: R v Trade Practices 
Tribunal; Ex parte St George County Council (1974) 130 CLR 533 at 543, 562 (St George County 
Council); R v Federal Court of Australia; Ex parte Western Australian National Football League (1979) 
143 CLR 190 at 219, 234 (Adamson). 

2 The purpose of incorporation, propounded in St George County Council, is no longer a valid test.  The test 
is one of the current activities of the corporation: Adamson; State Superannuation Board v Trade Practices 
Commission (1982) 150 CLR 282 at 304; (1982) ATPR 40-326 at 43,976-43,977 (State Superannuation 
Board). 

3 But the current activities test is not the sole criterion for determining whether a corporation is a trading 
corporation.  Thus where a corporation has not begun to trade, its character may be found in its 
constitution.  Even when there are current activities, the corporation's constitution is not completely 
irrelevant: Fencott v Muller (1983) 152 CLR 570 at 602; (1983) ATPR 40-350 at 44,218. 

4 …” 
33 As identified in the Lawrence decision (op. cit), what ought be focused on in the consideration of whether an organisation is a 

trading organisation is whether its trading activities can be considered as substantial.  The critical issue to be answered in 
these proceedings is whether the respondent “… substantially engages in trading activity”.  The Commission has closely 
examined the activities of the respondent carried out in the conduct of its business and considers that the trading activities 
carried out by the respondent can be regarded as significant or substantial.   

34 The Commission has therefore found that the respondent is a trading corporation for the purposes of s 51(xx) of the 
Commonwealth Constitution and therefore the application is beyond the jurisdiction of the Commission and consequently 
must be dismissed.  The Commission will issue an order accordingly. 

 
2008 WAIRC 00246 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PANAGOUTA TSAKISIRIS 

APPLICANT 
-v- 
MRTA OF WA INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 18 APRIL 2008 
FILE NO U 543 OF 2006 
CITATION NO. 2008 WAIRC 00246 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent Mr D Howlett (of counsel) 
 

Order 
HAVING HEARD Mr D Howlett (of counsel) on behalf of the respondent and there being no appearance on behalf of the 
applicant, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 
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THAT this application be and is hereby dismissed for want of jurisdiction.   
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2008 WAIRC 00281 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NARELLE VAHALA 
APPLICANT 

-v- 
DR DAVID BORSHOFF AND OTHERS TRADING AS CENTRAL ANAESTHESIA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 6 MAY 2008 
FILE NO/S B 148 OF 2007 
CITATION NO. 2008 WAIRC 00281 
 

Result Application discontinued 
Representation 
Applicant Ms E Moran (of counsel) 
Respondent Mr S Kemp (of counsel) 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 18 October 2007 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;  
AND WHEREAS on 25 February 2008 the Commission listed this matter for the applicant to show cause why her application out 
not be struck out for want of prosecution; 
AND WHEREAS the hearing was adjourned to enable a further conference to be held; 
AND WHEREAS on 9 April 2008 the Commission convened a further conference for the purpose of conciliating between the 
parties; 
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 24 April 2008 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2008 WAIRC 00280 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NARELLE VAHALA 
APPLICANT 

-v- 
DR DAVID BORSHOFF AND OTHERS TRADING AS CENTRAL ANAESTHESIA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 6 MAY 2008 
FILE NO/S U 148 OF 2007 
CITATION NO. 2008 WAIRC 00280 
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Result Application discontinued 
Representation 
Applicant Ms E Moran (of counsel) 
Respondent Mr S Kemp (of counsel) 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 18 October 2007 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;  
AND WHEREAS on 25 February 2008 the Commission listed this matter for the applicant to show cause why her application out 
not be struck out for want of prosecution; 
AND WHEREAS the hearing was adjourned to enable a further conference to be held; 
AND WHEREAS on 9 April 2008 the Commission convened a further conference for the purpose of conciliating between the 
parties; 
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 24 April 2008 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2008 WAIRC 00218 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN JOHN WILLIAMS 
APPLICANT 

-v- 
CARNARVON REGIONAL HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 10 APRIL 2008 
FILE NO/S U 124 OF 2007 
CITATION NO. 2008 WAIRC 00218 
 

Result Application Dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday, the 27th day of September 2007 the Commission convened a teleconference for the purpose of 
conciliating between the parties at the conclusion of which the Applicant was to advise the Commission of his intentions within 14 
days; and 
WHEREAS on the 5th day of October 2007 the Commission sent a letter to the parties confirming they were to have discussions and 
that the Applicant was to advise the Commission of the progress by the 12th day of October 2007; and 
WHEREAS there was no contact from the Applicant; and  
WHEREAS on the 16th day of October 2007 the Commission sent a letter to the parties directing the Applicant to advise of his 
intentions with the application by the 23rd day of October 2007; and 
WHEREAS on the 23rd day of October 2007 the Applicant advised he wished to have more discussions with the Respondent; and  
WHEREAS on the 24th day of October 2007 the Commission sent a letter to the parties directing the Applicant to advise of his 
intentions with the application by the 7th day of November 2007; and  
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WHEREAS on Monday, the 3rd and 10th days of December 2007 the Commission convened further teleconferences for the purpose 
of conciliating between the parties, at the conclusion of which the Applicant was to advise the Commission if he required a further 
conference; and 
WHEREAS on the 27th day of December 2007 the Commission sent an email to the Applicant asking him to advise whether or not 
he required a further conference; and  
WHEREAS on the 10th day of January 2008, the Commissioner received correspondence from the Applicant advising that he was 
awaiting a reply from the Respondent regarding his response to the offer of employment issued previously; and 
WHEREAS on the 14th day of January 2008, the Respondent sent an email to the Commission advising that the Applicant is to 
commence employment as a Casual Orderly at the Carnarvon Regional Hospital on Monday 21 January 2008; and 
WHEREAS on the 15th, 16th and 17th days of January 2008, the Commission attempted to telephone the Applicant to question his 
intentions, unsuccessfully; and 
WHEREAS on the 17th day of January 2008 the Commission sent an email and on the 29th day of January 2008 sent a letter to the 
Applicant seeking that he advise of his intentions to which no response was received; and 
WHEREAS on the 18th day of February 2008 the Commission wrote to the Applicant directing him to confirm the status of his 
application and to respond by 4:00pm on Tuesday, 4 March 2008, and advising him that if he did not respond by that time it may be 
assumed that he did not wish to proceed and an order of dismissal may issue; and 
WHEREAS there was no contact from the Applicant; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2007 WAIRC 00992 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPLICANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 13 AUGUST 2007 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2007 WAIRC 00992 
 

Result Recommendation Issued 
Representation 
Applicant Ms K Jack 
Respondent Mr E Schnell 
 

Recommendation 
WHEREAS on 10 August 2007 the applicant made an application to the Public Service Arbitrator (“the Arbitrator”) for an urgent 
compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”); 
AND WHEREAS on 13 August 2007 an urgent compulsory conference was convened by the Arbitrator at which the Arbitrator was 
informed by the applicant that the parties were in dispute as to workload, staffing levels and resources applicable to the work of 
employees of the applicant in working in positions as Community Corrections Officers (“CCOs”) and Juvenile Justice Officers 
(“JJOs”) and that the respondent had threatened to take industrial action in the form of unilateral limits on case loads undertaken by 
such officers; 
AND WHEREAS the Arbitrator was informed by the respondent that the workload of CCOs and JJOs has become excessive to the 
point where such officers are unable to adequately discharge their responsibilities whilst also working reasonable hours; 
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AND WHEREAS the Arbitrator was also informed that the issue of workloads for CCOs and JJOs has been the subject of 
discussion between the parties for a considerable period of time, without a resolution of the issues.  However the applicant informed 
the Arbitrator that it now fully recognises that there are workload and workload management issues arising for CCOs and JJOs and 
it is prepared to commit to a resolution of these issues by negotiations with the respondent; 
AND WHEREAS the Arbitrator was informed that the parties have recently exchanged proposals as to measures to attempt to 
address the workload issues arising; 
AND WHEREAS at the conference after hearing from the parties the Arbitrator informed the parties that it would make 
recommendations in relation to the issues in dispute in an endeavour to assist the resolution of the matters in dispute through 
conciliation; 
NOW THEREFORE the Arbitrator pursuant to the powers conferred by s 44 of the Act hereby recommends: 
 1. THAT any proposed industrial action by the respondent and its members and those eligible to be members 

employed by the applicant as CCO’s and JJO’s in terms of the imposition of caps on caseloads for CCOs and 
JJOs or otherwise, not proceed. 

 2. THAT the parties confer within the next 14 days in relation to caseloads and caseload management for CCOs 
and JJOs with a view to the implementation of caseload ranges that are reasonable and practicable, as an interim 
strategy, with a view in particular, to reducing excessive caseloads where they are identified. 

 3. THAT for the purposes of par 2 above the parties exchange all available relevant information to enable 
negotiations to proceed in good faith. 

 4. THAT in the interim employees of the applicant employed as CCOs and JJOs members of or eligible to be 
members of the respondent continue to work in accordance with their contracts of service. 

 5. THAT the Arbitrator will re-list the application for a further s 44 compulsory conference on a date after 14 days 
from today for further conciliation as may be required and to consider further whether interim orders as sought 
by the parties should be made. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2007 WAIRC 01212 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 2 NOVEMBER 2007 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2007 WAIRC 01212 
 

Result Order issued 
Representation 
Applicant Ms K Jack 
Respondent Mr E Schnell 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 10 August 2007 
whereby the applicant sought the assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial 
action by members of the respondent (“the union”) about the workloads of Community Corrections Officers (“CCOs”) and Juvenile 
Justice Officers (“JJOs”) and how cases are distributed to CCOs and JJOs; and 
WHEREAS a number of conferences were convened by the Arbitrator, Commissioner S J Kenner, in an attempt to resolve the 
dispute; and 
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WHEREAS this application was reallocated to the Arbitrator, Commissioner J L Harrison on 2 November 2007; and 
WHEREAS on 2 November 2007 the applicant requested that a further urgent conference be held as the parties had been unable to 
resolve the issues in dispute by negotiation; and 
WHERAS on 2 November 2007 the Arbitrator, as currently constituted, convened an urgent conference and 
WHEREAS at this conference the applicant advised the Arbitrator that notwithstanding attempts by the parties to resolve the issues 
in dispute a number of matters remained unresolved and the applicant advised the Arbitrator that over 200 members of the union the 
subject of this application had withdrawn their labour since Thursday 31 October 2007; and 
WHEREAS the applicant sought an order that the union and it members the subject of this dispute cease all industrial action and 
return to work; and 
WHEREAS the applicant argued that the order should issue in the terms being sought as: 

• the industrial action currently being taken by the union’s members posed a risk to the community given the nature of the 
clients that CCOs and JJOs work with; 

• the industrial action has had a negative impact on court processes, the role of the Prisoner Review Board and Police 
activities; and 

WHEREAS the applicant maintained that it has a plan to address the current excessive workloads of CCOs and JJOs; and 
WHEREAS the union argued that the order should not issue for the following reasons: 

• the current workloads of CCOs and JJOs is unacceptable and will negatively impact on already excessive workloads if its 
members return to work; 

• that despite a number of CCOs and JJOs already working hours over and above their normal workloads CCOs and JJOs 
cannot meet the existing legislation requirements on the applicant; and 

WHEREAS the Arbitrator is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the 
employment relationship between the applicant and the union’s members and the rights of an organisation; and 
WHEREAS the Arbitrator is of the view that it has jurisdiction to issue the orders sought pursuant to s44 of the Act which enables 
the Arbitrator to issue orders with respect to an industrial matter; and 
WHEREAS having heard from the applicant and the union and when taking into account equity and fairness and the substantial 
merits of this case and the objects of the Act including in particular s6(af) and s6(c) as well as the public interest the Arbitrator has 
formed the view that the bans that the union and its members have in place with respect to the workload of CCOs and JJOs and the 
allocation of cases to CCOs and JJOs should be lifted; and 
WHEREAS in reaching this conclusion the Arbitrator has taken into account that the interests of those person directly involved in 
this dispute and the interests of the community as whole, will be compromised if the bans are not lifted; 
NOW THEREFORE having heard Ms K Jack on behalf of the applicant and Mr E Schnell on behalf of the union, the Arbitrator 
having regard for the interests of the parties directly involved, the public interest and to prevent the further deterioration of 
industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(i) and (ii) and s44(6)(bb)(i), 
hereby orders: 

1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply in the metropolitan area 
including Mandurah and Northam: 
(a) the following case loads shall apply based on points already agreed to by the parties: 

Senior CCOs – 62 points 
CCOs – 124 points 

Senior JJOs – 20 points 
JJOs - 40 points 

(b) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

6. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
7. THAT both parties have liberty to apply to vary this order. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 



446                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

2007 WAIRC 01232 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 14 NOVEMBER 2007 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2007 WAIRC 01232 
 

Result Interim order varied 
Representation 
Applicant Ms K Jack 
Respondent Mr E Schnell 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 10 August 2007 
whereby the applicant sought the assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial 
action by members of the respondent (“the union”) about the workloads of Community Corrections Officers (“CCOs”) and Juvenile 
Justice Officers (“JJOs”) and how cases are distributed to CCOs and JJOs; and 
WHERAS on 2 November 2007 the Arbitrator, as currently constituted, convened an urgent conference; and 
WHEREAS at this conference the applicant advised the Arbitrator that over 200 members of the union the subject of this 
application had withdrawn their labour since Thursday 31 October 2007; and 
WHEREAS after hearing from the parties on 2 November 2007 the Commission issued the following orders pursuant to s44 of the 
Act (“the Order”): 

“1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply in the metropolitan area 
including Mandurah and Northam: 
(a) the following case loads shall apply based on points already agreed to by the parties: 

Senior CCOs – 62 points 
CCOs – 124 points 

Senior JJOs – 20 points 
JJOs - 40 points 

(b) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

6. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
7. THAT both parties have liberty to apply to vary this order.”; and 
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WHEREAS on 5 November 2007 the union applied to vary the Order under order 7 for the Order to apply to employees working in 
regional areas of Western Australia, for Northam to be included as a regional area and for the lower case loads detailed in the Order 
to apply to employees working in regional areas; and 
WHEREAS on 9 November 2007 the applicant applied under the Order to vary the Order with respect to changing the case load 
points to apply to Senior CCOs and Senior JJOs across Western Australia; and 
WHEREAS on 12 November 2007 the Arbitrator convened a conference to hear further from the parties in relation to the 
applications to vary the Order; and 
WHEREAS at the conference on 12 November 2007 the applicant advised the Arbitrator that it was seeking a variation to 
order 4(a) of the Order for Senior CCOs and Senior JJOs to have the same case workload allocation as CCOs and JJOs, being 124 
points and 40 points respectively; and 
WHEREAS the union advised the Arbitrator that it did not agree to order 4(a) being varied in the terms sought and sought to retain 
the case workload points as set out in the Order; and 
FURTHER the parties agreed to the Order being varied by consent to delete the inclusion of “Northam” in order 4 and to include 
the following case loads for CCOs and JJOs with less than six months service at 62 points and 20 points respectively, in order 4(a); 
and 
FURTHER the parties agreed that the case loads of CCOs and JJOs working in regional areas should be dealt with by way of a 
separate interim order; and 
WHEREAS at the end of the conference the Arbitrator advised the parties that the matter would be listed for hearing on Wednesday 
14 November 2007 to hear further from the parties about whether point 4(a) of the Order should be varied; and 
WHEREAS at the hearing held on 14 November 2007 the applicant argued the following in support of its claim: 

• It did not have any agreement with the union that a Senior CCO and Senior JJO should have half the case 
workload of a CCO and JJO; 

• Senior CCOs and Senior JJOs currently have case workloads equivalent to that of a CCO and a JJO respectively; 

• Senior CCOs and Senior JJOs spend approximately 5 per cent of their work undertaking non-case load duties; 

• The significant reduction in the existing workloads of Senior CCOs and Senior JJOs would have a major and 
deleterious impact on: 
 community safety due to a number of cases being unallocated 
 the applicant’s ability to meet its legislative requirements 
 the applicant’s relationship with Western Australian courts; 

• As a result of the lower case loads of Senior CCOs and Senior JJOs provided for in the Order the applicant claims 
that approximately 42 additional staff would be required to fulfil its obligations, Senior CCOs and Senior JJOs 
would have insufficient case loads to deal with and would be under-employed and an increased number of higher 
level cases would remain unallocated; and 

WHEREAS the union argued the following in opposition to the applicant’s claim: 

• It had consistently argued that Senior CCOs and Senior JJOs should undertake significantly lower case workloads 
than those of a CCO and a JJO; 

• Senior CCOs and Senior JJOs undertook additional duties such as mentoring and co-working with CCOs and 
JJOs and this equated to approximately 50 per cent of their workloads; 

• That if the workload of a Senior CCO and Senior JJO was greater than 64 points and 20 points respectively this 
would hamper the ability of Senior CCOs and Senior JJOs to effectively undertake their duties; and 

WHEREAS the union conceded there was no agreement between the parties that Senior CCOs and Senior JJOs should have case 
loads of 50 per cent of a CCO and JJO and that Senior CCOs and the union conceded that Senior JJOs currently undertake case 
loads equivalent to that of a CCO and a JJO respectively; and 
WHEREAS after hearing from the parties and having considered their submissions and when taking into account the public interest, 
s26 considerations and the objects of the Act, the Arbitrator has formed the view that point 4(a) of the Order that issued on 
2 November 2007 should be varied for the following reasons: 

(a) the Arbitrator was under the impression, incorrectly as it turns out, that at the conference held on 2 November 
2007 the parties had an agreement that a Senior CCO and a Senior JJO should have half the case workload of a 
CCO and a JJO respectively; 

(b) the interim case workload of 124 points is less than the current case workloads of Senior CCOs and Senior 
JJOs; 

(c) retaining the case workloads for Senior CCOs and Senior JJOs at half of that of a CCO and a JJO would have a 
significant and negative impact on the applicant’s ability to meet its community and legislative obligations; 

NOW THEREFORE having heard Ms K Jack on behalf of the applicant and Mr E Schnell on behalf of the union, the Arbitrator, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 
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THAT the interim order of the Arbitrator issued on 2 November 2007 be varied by deleting Order 4 and replacing it with 
the following: 

4. THAT until this application has been heard and determined the following shall apply in the metropolitan 
area including Mandurah: 
(a) the following case loads shall apply based on the points allocation system contained on page 3 and 

page 6 in the applicant’s document titled Workload Management Strategy for the Metropolitan 
Area dated 26 October 2007: 
Senior CCOs 124 points 
CCOs 124 points 
Less experienced CCOs* 62 points 
Senior JJOs 40 points 
JJOs 40 points 
Less experienced JJOs* 20 points 

*A less experienced CCO or JJO is defined as one who, inclusive of formal training, has less than six 
(6) months experience in this or an equivalent service. 

(b) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their 
contracts of service. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2007 WAIRC 01237 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE THURSDAY, 15 NOVEMBER 2007 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2007 WAIRC 01237 
 

Result Interim order issued 
Representation 
Applicant Ms K Jack 
Respondent Mr E Schnell 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 10 August 2007 
whereby the applicant sought the assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial 
action by members of the respondent (“the union”) about the workloads of Community Corrections Officers (“CCOs”) and Juvenile 
Justice Officers (“JJOs”) and how cases are distributed to CCOs and JJOs; and 
WHEREAS after hearing from the parties on 2 November 2007 the Commission issued an order that employees cease all industrial 
action and the order included case workloads to apply to CCOs and JJOs in the metropolitan area until this application has been 
heard and determined; and 
WHEREAS as the parties applied to vary the order the Arbitrator convened a conference on 12 November 2007 to hear further from 
the parties; and 
WHEREAS at the conference on 12 November 2007 the parties agreed that the case workloads of CCOs and JJOs working in 
regional areas should be dealt with by way of a separate interim order; and 
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WHEREAS on 15 November 2007 the Arbitrator convened a conference to hear further from the parties in relation to the interim 
order to apply to CCOs and JJOs working in regional areas; and 
WHEREAS at the conference held on 15 November 2007 the applicant sought the following order: 

1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply to CJS Centres located in 
the geographical regions of Kimberly, Pilbara, Goldfields, Mid West, South West and Great Southern, and the 
CJS Centre of Northam: 
(a) the following case loads shall apply based on the points allocation system on page 3 and page 6 in the 

applicant’s document titled Workload Management Strategy for the Metropolitan Area dated 26 
October 2007: 
Senior CCOs 93 points 
CCOs 93 points 
Less experienced CCOs* 47 points 
Senior JJOs 32 points 
JJOs 32 points 
Less experienced JJOs* 16 points 

(b) in addition to the points allocation system referred to in order 4(a), work performed under the 
direction of the Applicant in Juvenile Justice Teams shall be allocated 1 point. 

(c) the maximum points outlined at order 4(a) shall be implemented in accordance with Applicant 
direction. 

(d) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

5. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
6. THAT both parties have liberty to apply to vary this order. 

WHEREAS the applicant argued the following in support of this order: 

• that the case workload points for CCOs and JJOs working in regional areas should be based on a percentage of the 
maximum points allocated to their Metropolitan counterparts in the Interim Order issued on 14 November 2007 
because of a range of factors impacting on the work undertaken by these employees including travelling time and 
additional time spent undertaking court work; and 

WHEREAS the applicant argued that the work of Juvenile Justice Teams should be allocated 1 point given the minimal workload 
this task involves and the applicant claims that any increase in point value would result in resourcing issues; and 
WHEREAS at the conference the union accepted the case workload points proposed by the applicant in the interest of settling this 
issue but disagreed with orders 4(b) and (c): and 
WHEREAS the union argued that the work of Juvenile Justice Teams should be allocated 3 points as this involved a substantial 
amount of work for JJOs; and 
WHEREAS the Arbitrator is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the 
employment relationship between the applicant and the union’s members and the rights of an organisation; and 
WHEREAS the Arbitrator is of the view that it has jurisdiction to issue the orders sought pursuant to s44 of the Act which enables 
the Arbitrator to issue orders with respect to an industrial matter; and 
WHEREAS having heard from the applicant and the union and when taking into account equity and fairness and the substantial 
merits of this case and the objects of the Act including in particular s6(af) and s6(c) as well as the public interest the Arbitrator has 
formed the view that an order should issued in the terms sought by the applicant except for order 4(b) and (c) and with the inclusion 
of a definition of a less experienced CCO and JJO; and 
WHEREAS in reaching this conclusion the Arbitrator has considered the arguments and claims put by the parties and taken into 
account the interests of those person directly involved in this dispute and the interests of the community as whole; 
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NOW THEREFORE having heard Ms K Jack on behalf of the applicant and Mr E Schnell on behalf of the union, the Arbitrator 
having regard for the interests of the parties directly involved, the public interest and to prevent the further deterioration of 
industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(i) and (ii) and s44(6)(bb)(i), 
hereby orders: 

1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply to CJS Centres located in 
the geographical regions of Kimberly, Pilbara, Goldfields, Mid West, South West and Great Southern, and the 
CJS Centre of Northam: 
(a) the following case workloads shall apply based on the points allocation system contained on page 3 

and page 6 in the applicant’s document titled Workload Management Strategy for the Metropolitan 
Area dated 26 October 2007: 

Senior CCOs 93 points 
CCOs 93 points 
Less experienced CCOs* 47 points 
Senior JJOs 32 points 
JJOs 32 points 
Less experienced JJOs* 16 points 

*A less experienced CCO or JJO is defined as one who, inclusive of formal training, has less than six 
(6) months experience in this or an equivalent service. 

(b) In addition to the points allocation system referred to in order 4(a), work performed under the 
direction of the applicant in Juvenile Justice Teams shall be allocated 2 points. 

(c) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

5. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
6. THAT both parties have liberty to apply to vary this order. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2007 WAIRC 01298 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE MONDAY, 10 DECEMBER 2007 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2007 WAIRC 01298 
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Result Order issued 
Representation 
Applicant Mr R Bathurst (of counsel) and Mr S Robins 
Respondent Mr E Schnell and Ms T Walkington 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 10 August 2007 
whereby the applicant sought the assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial 
action by members of the respondent (“the union”) about the workloads of Community Corrections Officers (“CCOs”) and Juvenile 
Justice Officers (“JJOs”) and how cases are distributed to CCOs and JJOs; and 
WHEREAS on 2 November 2007 the Arbitrator, as currently constituted, convened an urgent conference; and 
WHEREAS at this conference the applicant advised the Arbitrator that over 200 members of the union the subject of this 
application had withdrawn their labour since Thursday 31 October 2007; and 
WHEREAS after hearing from the parties on 2 November 2007 the Commission issued the following orders pursuant to s44 of the 
Act (“the Metropolitan Order”): 

“1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply in the metropolitan area 
including Mandurah and Northam: 
(a) the following case loads shall apply based on points already agreed to by the parties: 

Senior CCOs – 62 points 
CCOs – 124 points 

Senior JJOs – 20 points 
JJOs - 40 points 

(b) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

6. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
7. THAT both parties have liberty to apply to vary this order.”; and 

WHEREAS on 5 November 2007 and 9 November 2007 the union and the applicant respectively applied to vary the Metropolitan 
Order under order 7; and 
WHEREAS on 12 November 2007 the Arbitrator convened a conference and on 14 November 2007 a hearing to hear further from 
the parties in relation to the applications to vary the Metropolitan Order; and 
WHEREAS after hearing from the parties and having considered their submissions the Arbitrator varied the Metropolitan Order 
that issued on 2 November 2007 by deleting Order 4 and replacing it with the following: 

“4. THAT until this application has been heard and determined the following shall apply in the metropolitan area 
including Mandurah: 
(a) the following case loads shall apply based on the points allocation system contained on page 3 and page 6 

in the applicant’s document titled Workload Management Strategy for the Metropolitan Area dated 
26 October 2007: 
Senior CCOs 124 points 
CCOs 124 points 
Less experienced CCOs* 62 points 
Senior JJOs 40 points 
JJOs 40 points 
Less experienced JJOs* 20 points 
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*A less experienced CCO or JJO is defined as one who, inclusive of formal training, has less than six (6) 
months experience in this or an equivalent service. 

(b) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service.”; and 

WHEREAS as the parties agreed at the conference held on 12 November 2007 that the case workloads of CCOs and JJOs working 
in regional areas should be dealt with by way of a separate interim order the Arbitrator convened a further conference on 
15 November 2007 to hear from the parties in relation to the interim order to apply to CCOs and JJOs working in regional areas; 
and 
WHEREAS after hearing from the parties on 15 November 2007 the Arbitrator issued the following orders pursuant to s44 of the 
Act (“the Regional Order”): 

“1. THAT the respondent, its officers, agents, employees and members immediately cease all industrial action, 
including bans, in relation to the issue of the workloads of CCOs and JJOs and the allocation of cases to CCOs 
and JJOs. 

2. THAT CCOs and JJOs who are members of the respondent and currently have work bans and industrial action in 
place are not to take any further industrial action including bans and restrictions in relation to the issues the 
subject of this application whilst this order remains in force. 

3. THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about 
the terms of this order and direct its members to comply with this order. 

4. THAT until this application has been heard and determined the following shall apply to CJS Centres located in 
the geographical regions of Kimberly, Pilbara, Goldfields, Mid West, South West and Great Southern, and the 
CJS Centre of Northam: 
(a) the following case workloads shall apply based on the points allocation system contained on page 3 

and page 6 in the applicant’s document titled Workload Management Strategy for the Metropolitan 
Area dated 26 October 2007: 

Senior CCOs 93 points 
CCOs 93 points 
Less experienced CCOs* 47 points 
Senior JJOs 32 points 
JJOs 32 points 
Less experienced JJOs* 16 points 

*A less experienced CCO or JJO is defined as one who, inclusive of formal training, has less than six 
(6) months experience in this or an equivalent service. 

(b) In addition to the points allocation system referred to in order 4(a), work performed under the 
direction of the applicant in Juvenile Justice Teams shall be allocated 2 points. 

(c) all other work carried out by CCOs and JJOs shall be undertaken in accordance with their contracts of 
service. 

5. THAT this order is to remain in force until revoked or varied by the Arbitrator. 
6. THAT both parties have liberty to apply to vary this order.”; and 

WHEREAS on 28 November 2007 the applicant lodged an application in the Commission seeking that the Metropolitan Order and 
the Regional Order be varied to include the following additional orders at order 2: 

“Without limiting the generality of the foregoing, subject to the case loads in order 4, below, CCOs and JJOs are: 
(a) not to: 

(i) refuse to accept new cases in substitution for existing cases; 
(ii) refuse to do more than a certain number of reports per month; or 
(iii) refuse to undertake the role of a duty officer in accordance with the Department’s Workload 

Management Strategy. 
(b) to carry out all duties required of them in accordance with their contracts of service as directed by their 

employer.”; and 
FURTHER the applicant also made application for the Arbitrator to direct the Registrar to take proceedings against the union for 
failure to comply with the Metropolitan Order and the Regional order; and 
WHEREAS the Arbitrator set down a hearing on 30 November 2007 to hear from the parties in relation to the application to vary 
the Metropolitan Order and the Regional order; and 
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WHEREAS after the parties made submissions in relation to the application to vary the Metropolitan Order and the Regional order 
at the hearing on 30 November 2007 the Arbitrator advised the parties that a further conciliation conference would be set down in 
an endeavour to deal with the issues in dispute; and 
WHEREAS on 3 and 4 December 2007 the parties attended conferences for the purpose of finalising a document to be read in 
conjunction with the Metropolitan Order and the Regional order to deal with the issues raised by the applicant by way of additional 
orders, pending the hearing and determination of PSAC25 of 2007 (“Explanatory Memorandum”); and 
WHEREAS based on the outcome of the discussions at the conferences the Arbitrator provided a draft of the Explanatory 
Memorandum to the parties to review on 4 December 2007; and 
WHEREAS on 5 December 2007 and 6 December 2007 the union and the applicant respectively advised the Arbitrator that they 
were unable to agree on the terms of the draft Explanatory Memorandum; and 
WHEREAS on 6 December 2007 the Arbitrator convened a further conference between the parties to discuss the issues in dispute; 
and 
WHEREAS the parties remained in dispute over: 

• whether from time to time JJOs should complete only reports when taking into account the duties detailed in 
their JDF; 

• points to be allocated to duty officers when undertaking this role and the streamlining of a duty officer’s 
reporting requirements; 

• points to be allocated to CCOs and JJOs when completing higher level internal reports whilst undertaking their 
normal caseload duties; and 

WHEREAS after having considered the views of both parties with respect to the issues in dispute and when taking into account 
equity and fairness and the substantial merits of this case and the objects of the Act, in particular s6(af), (b), (c) and (ca) as well as 
the public interest the Arbitrator is of the view that the Explanatory Memorandum should issue in the terms attached to this order; 
and 
WHEREAS the Arbitrator is of the view that the remaining issues in dispute between the parties, as outlined above, shall be the 
subject of further conciliation between the parties at a date and time to be fixed; and 
WHEREAS on 6 December 2007 the Commission issued Reasons for Decision by way of recitals and a Minute of Proposed Order 
in relation to this matter; and 
WHEREAS on 10 December 2007 the Commission conducted a Speaking to the Minutes; and 
WHEREAS the applicant argued that some of the content of the Explanatory Memorandum required clarification to avoid 
uncertainty; and 
WHEREAS the union argued that the proposed order should include an extension of some of the issues to be discussed further 
between the parties and should also include reference to the value to be given to reports completed by JJOs; and 
WHERAS the applicant withdrew its request to the Arbitrator to direct the Registrar to take proceedings against the union for 
failing to comply with the Metropolitan Order and the Regional Order; and 
WHEREAS having considered the submissions of both parties and when taking into account the objects of the Act in particular 
s6(af), (b), (c) and (ca) the substantial merits of the case as well as the public interest the Arbitrator is of the view that the recital in 
relation to the issues that remain in dispute and the Explanatory Memorandum should be amended; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Arbitrator, hereby orders: 

1. THAT the application before the Arbitrator lodged in the Commission on 28 November 2007 to vary the 
Metropolitan Order and the Regional Order and the applicant’s request that the Arbitrator direct the Registrar to 
take proceedings against the union for failing to comply with the Metropolitan Order and the Regional Order is 
settled by the terms of the Explanatory Memorandum attached to this order. 

2. THAT the terms of this Explanatory Memorandum is to apply to the applicant and the union’s members and is 
to be read in conjunction with the Arbitrator’s orders dated 2 November 2007 (as amended on 14 November 
2007) and 15 November 2007 pending the hearing and determination of PSAC25 of 2007. 

3. THAT the applicant and the union are to distribute copies of the Explanatory Memorandum attached to this 
order to employees/members within seven (7) days of the date of this order with a statement that the 
Explanatory Memorandum is to be adhered to and read in conjunction with the Arbitrator’s orders dated 
2 November 2007 (as amended on 14 November 2007) and 15 November 2007 pending the hearing and 
determination of PSAC25 of 2007. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
PSAC 25 of 2007 

Commissioner, Department of Corrective Services (“the Department”) 
v 

Civil Service Association of Western Australia Incorporated (“the Union”) 
Explanatory Memorandum to be read in conjunction with the Commission’s orders dated 2 November 2007 (as amended 
on 14 November 2007) and 15 November 2007 pending the hearing and determination of PSAC25 of 2007 (“Explanatory 
Memorandum”). 
A. Allocation of cases in substitution for existing cases due to changes to case priority OR due to a client’s 

unacceptable, high/special risk to the community (“priority case”) 
1. Allocation of priority cases in substitution for existing cases is the responsibility of management. 
2. An allocating officer may assign a priority case to a Community Corrections Officer (including a Senior 

Community Corrections Officer) (“CCO”) or Juvenile Justice Officer (including a Senior Juvenile Justice 
Officer) (“JJO”) in substitution for an existing case for the purposes of case management. 

3. An allocating officer will consult with the CCO or JJO with respect to which case/s is/are to be removed from 
the CCO or JJO as a result of the allocation of a priority case. 

4. All ongoing work associated with the file/s to be removed from the CCO or JJO is to be suspended 
immediately. 

5. If the ongoing workload of a CCO or JJO causes an employee to exceed his/her contracted hours of 
employment as a result of the allocation of priority cases and other associated duties the employee should raise 
this issue with the employee’s manager for resolution which includes the employee’s manager prioritising the 
employee’s workload and cases. 

B. Reports - allocation of reports over and above and external to an existing case load. 
1. The completion of Higher Court PSRs and reports for offenders in custody facing imminent release are to be a 

priority at all times when reports are undertaken by employees.  Notwithstanding this, the Department will 
make every effort to ensure that employees are provided with a mix of duties in line with their JDF. 

2. The value of reports completed by JJOs and CCOs which are external to an existing case load will be 5 points 
for a report completed by a JJO and 6 points for a report completed by a CCO. 

3. Subject to paragraph B1 CCOs will ordinarily complete up to five reports external to caseload per month or the 
equivalent of 30 points.  Additional reports may be required to be undertaken by a CCO over and above 
30 points. 

4. As all casework in Juvenile Justice is generated via reports JJOs can be expected to undertake more than four 
reports (20 points) per month as required.  If a JJO’s workload is made up of only report writing then this issue 
may be raised by the JJO with his or her manager so that a review can be undertaken to re-allocate some of the 
JJO’s report writing duties to another JJO where practicable. 

C. The role of duty officers with respect to unallocated/inactive clients. 
1. A clerical officer will ask a client to complete a counter report form prior to the client seeing the duty officer. 
2. Employees are to undertake duty as rostered.  After seeing a client the duty officer will set new appointment 

dates for the client to report as required and the duty officer will ascertain if the client has re-offended as well as 
verify the client’s address. 

3. If the duty officer has any issue of concern with respect to a client or where a matter cannot be resolved 
immediately the duty officer will generate a file note and refer the client to the supervising team. 

 At all times CCOs and JJOs are not expected to complete duties which require them to undertake a case load greater than 
the points detailed in the interim orders and all employees are not expected to work in excess of their contracted hours of 
employment plus reasonable overtime. 

 The Department has the right to prioritise and direct work in accordance with its policies and an employee’s contract of 
employment and the explanatory memorandum and within the points allocated in the interim orders. 

 Employees have the right and obligation to work in accordance with their contracts of service and their occupational 
health and safety obligations. 

 If an employee has a concern about how the issues contained in the Explanatory Memorandum are being implemented 
and any breaches of these requirements they are to contact the union and any managers with similar concerns are to 
contact a senior manager. 

 If any concerns are raised they are to be dealt with by consultation between Ms Toni Walkington from the Union and 
Mr Steve Robins from the Department. 
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2008 WAIRC 00177 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 14 MARCH 2008 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2008 WAIRC 00177 
 

Result Intervention granted 
Representation 
Applicant Mr R Bathurst (of counsel) 
Respondent Mr E Schnell (of counsel) 
Intervener Mr R Bathurst (of counsel) on behalf of the Minister for Employment Protection 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 10 August 2007 
whereby the applicant sought the assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial 
action by members of the respondent about the workloads of Community Corrections Officers (“CCOs”) and Juvenile Justice 
Officers (“JJOs”) and how cases are distributed to CCOs and JJOs; and 
WHEREAS the Arbitrator convened a number of conferences for the purpose of conciliating between the parties; and 
WHEREAS the matter has been set down for hearing and determination on 14 to 18 and 21 to 24 April 2008 to deal with the issues 
in dispute between the parties; and 
WHEREAS on 29 February 2008 the Executive Director Labour Relations of the Department of Consumer and Employment 
Protection (“DOCEP”) on behalf of the Minister for Employment Protection (“the Minister”) gave the Registrar notice of the 
Minister’s intention to intervene on behalf of the State by leave of the Commission pursuant to s30(1) of the Act; and 
WHEREAS the Minister’s application seeking leave of the Commission to intervene was set down for hearing on 12 March 2008; 
and 
WHEREAS subsequent to the hearing the Executive Director Labour Relations of DOCEP confirmed in writing that on 
18 February 2008 the Minister had authorised DOCEP to give the Registrar notice of the Minister’s intention to seek the 
Commission’s leave to intervene in this application; and 
WHEREAS the Minister’s representative argued the following in support of the application to intervene: 

• employees directly affected by the application are employed by the State; 

• any order setting or limiting workloads will affect the State’s right to manage its employees; 

• the State’s financial position may be affected given that the respondent is seeking the allocation of additional resources 
with respect to the resolution of the issues in dispute; 

• any order issuing, given the nature of the dispute before the Arbitrator, may affect the administration of the Western 
Australian justice system; and 

WHEREAS the Minister relies on the authority of R v Ludeke and Others; Ex parte The Customs Officers’ Association of Australia 
Fourth Division (1985) 155 CLR 513 in support of his application for intervention; and 
WHEREAS the Minister argued that granting leave to intervene will not delay the hearing of this application; and 
WHEREAS the applicant supported the Minister’s application for leave to intervene in this matter; and 
WHEREAS the respondent opposed the Minister’s intervention for the following reasons: 

• employees the subject of this application are employed by the applicant in these proceedings and not the State; 
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• the State has only an indirect interest in these proceedings and therefore the proceedings should be limited to the parties to 
the dispute; 

• the Minister’s intervention will delay the resolution of these proceedings; and 
WHEREAS the respondent relies on Registrar v Metals and Engineering Workers’ Union, Western Australia and Others (1993) 
73 WAIG 557 and J Gairns and P Dempsey v Royal Australian Nursing Federation Industrial Union of Workers, Perth (1989) 69 
WAIG 2343 in support of its opposition to the Minister’s application to intervene in these proceedings; and 
WHEREAS having considered the arguments of the parties and the authorities relied upon by the Minister and the respondent and 
when taking into account equity, good conscience, the substantial merits, the objects of the Act and the provisions of s30(1) of the 
Act the Arbitrator is of the view that the Minister should be granted leave to intervene for the following reasons: 

• the Minister has, on behalf of the State, a direct interest in the outcome of these proceedings as the resolution of the issues 
in dispute may involve resourcing implications; 

• the Minister, on behalf of the State, has an interest in any arbitrated decision that may issue with respect to this 
application as the outcome may involve an alteration to the workloads of public sector employees; 

• the Minister’s intervention will not delay the hearing of the issues in dispute; 
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Minister for Employment Protection be granted leave to intervene in this application with respect to the impact 
of resourcing and workload issues on the Western Australian public sector. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2008 WAIRC 00247 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 18 APRIL 2008 
FILE NO PSAC 25 OF 2007 
CITATION NO. 2008 WAIRC 00247 
 

Result Orders revoked 
Representation 
Applicant Mr H J Dixon of Senior Counsel and Mr R L Bathurst of Counsel 
Respondent Mr E Schnell 
 

Order 
WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 whereby the applicant sought the 
assistance of the Public Service Arbitrator (“the Arbitrator”) in relation to proposed industrial action by members of the respondent 
about the workloads of Community Corrections Officers (“CCOs”) and Juvenile Justice Officers (“JJOs”); and 
WHEREAS the Arbitrator issued orders on 2 November 2007, 14 November 2007, 15 November 2007 and 10 December 2007 
stating that employees were to cease industrial action, interim case workloads for CCOs, Senior Community Corrections Officers 
(“SCCO”), JJOs and Senior Juvenile Justice Officers (“SJJO”) in metropolitan and regional areas were specified and the orders 
referred to an Explanatory Memorandum which was to apply to employees the subject of this application, until the issues in dispute 
had been heard and determined; and 
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WHEREAS the matter was referred for hearing and determination on 14 to 18 and 21 to 24 April 2008 to deal with the issues in 
dispute between the parties; and 
WHEREAS following informal discussions between the parties and mediation before the Arbitrator on 14, 15 and 16 April 2008 
the parties agreed to settle the dispute; and 
WHEREAS the parties requested that the Orders that issued on 2 November 2007, 14 November 2007, 15 November 2007 and 
10 December 2007 be cancelled; and 
WHEREAS the Arbitrator has formed the view that as the parties have agreed to settle this dispute by the respondent accepting and 
implementing the applicant’s Workload Management Strategy document these Orders should be revoked; 
NOW THEREFORE having heard Mr H J Dixon of Senior Counsel and Mr R L Bathurst of Counsel on behalf of the applicant and 
Mr E Schnell on behalf of the respondent, the Arbitrator pursuant to the powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders: 

THAT the Commission’s orders that issued on 2 November 2007, 14 November 2007, 15 November 2007 and 
10 December 2007 be and are hereby revoked. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2008 WAIRC 00251 
DISPUTE RE PENALTY ENFORCED ON UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, GOVERNMENT OF 
WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
HEARD WRITTEN SUBMISSIONS 14 DECEMBER 2007, 21 DECEMBER 2007 25 JANUARY 2008, 

1 FEBRUARY 2008 HEARING 8 JANUARY 2008 
DELIVERED MONDAY, 21 APRIL 2008 
FILE NO. PSAC 39 OF 2007 
CITATION NO. 2008 WAIRC 00251 
 

Catchwords Industrial dispute regarding penalty applied to union members - Jurisdiction of the Public Service 
Arbitrator given terms of Young Offenders Act 1994 and Temporary Deployment (Acting) Standard - 
Jurisdiction found - Issue of penalty applied to officers not captured by standard - Review under 
regulations not a proper appeal process - Industrial Relations Act, 1979 (WA) ss 7, 23(2a), 23(3)(d), 
44; 80C, 80E(5), 80E(7); Interpretation Act 1984; Public Sector Management Act 1994 ss 3, 5 ,9, 21, 
21(1)(a), 21(1)(d), 30(b), 31, 35, 64 76(1), 78, 96, 97, 98; Public Sector Management (Breaches of 
Public Sector Standards) Regulations 2005; Public Sector Management (General) Regulations 1994 r 
14 ;Young Offenders Act 1994 ss 11, 11(1a)(a), 11(1b)(b), 11A, 11B; Young Offenders Regulations 
1995 rr 53, 53(1), 53(2), 54, 55, 56, 56(1), 56 (3), 59, 60, 61, 62, 63, 64, 65, 66(1), 69; Institution 
Officers Allowance and Conditions Award 1977, No 3 of 1977 

Result Jurisdiction found 
Representation  
Applicant Mr W Claydon 
Respondent Ms K Jack 
 

Reasons for Decision 
1 The Civil Service Association of Western Australia Incorporated (“the applicant”) lodged an application in the Commission 

constituted by a Public Service Arbitrator (“the Arbitrator”) on 1 November 2007 claiming that two of its members, Mr Gary 
Hampson and Mr Michael Rowley (“the officers”) who are employed by the Commissioner, Department of Corrective 
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Services, Government of Western Australia (“the respondent”) were being treated unfairly as they were being prevented from 
acting in higher positions whilst an ongoing disciplinary investigation was taking place into their actions with respect to an 
incident which occurred on 26 March 2007.  The applicant also sought the Arbitrator’s assistance to deal with the respondent’s 
delay in completing this disciplinary process, which remains ongoing. 

2 The respondent maintains that the Arbitrator does not have jurisdiction to deal with the two issues relevant to this application 
and the parties were therefore required to make submissions with respect to these issues. 
Background 

3 The respondent confirmed, and it is not in dispute, that the correct employer of the officers is the Commissioner, Corrective 
Services and it was also not in dispute that when the Young Offenders Act 1994 (“the YO Act”) was amended in 2004 
transitional arrangements were provided for juvenile custodial officers/group workers (the officers) to be taken as being 
appointed under s11(1a)(a) of the YO Act.  The respondent also maintains and it is not in dispute that the officers are 
government officers for the purposes of Division 2 of Part IIA of the Industrial Relations Act 1979 (“the Act”), which are 
provisions relating to the public service arbitrator and appeal boards, as they are employed on the salaried staff of a public 
authority. 
Respondent’s submissions 

4 The respondent argues that the Arbitrator lacks jurisdiction to deal with this application on two grounds. 
Acting in Higher Positions 

5 The respondent maintains that the Arbitrator does not have jurisdiction to deal with any issue with respect to the officers 
undertaking higher duties in an acting capacity as the Temporary Deployment (Acting) Standard (“the Standard”), one of the 
public sector standards in human resource management, contains processes relevant to employees seeking temporary 
deployment (acting) opportunities and the Standard applies to the officers. 

6 The respondent relies on s23(2a) and s80E(7) of the Act and s97(1)(a) of the Public Sector Management Act 1994 (“the 
PSM Act”).  Section 23(2a) of the Act reads as follows: 

“(2a) Notwithstanding subsections (1) and (2), the Commission does not have jurisdiction to enquire into or deal with 
any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector Management 
Act 1994 is, or may be, prescribed under that Act.” 

section 80E(7) of the Act: 
“(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal with, or 

refer to the Commission in Court Session or the Full Bench, any matter in respect of which a procedure referred 
to in section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under that Act.” 

and s97(1)(a) of the PSM Act: 
“(1) The functions of the Commissioner under this Part are —  

(a) to make recommendations to the Minister on the making, amendment or repeal of regulations 
prescribing procedures, whether by way of appeal, review, conciliation, arbitration, mediation or 
otherwise, for employees and other persons to obtain relief in respect of the breaching of public sector 
standards;”. 

7 The respondent maintains that any decision made by it to direct an employee to perform duties in a higher classified position is 
covered by the Standard and any decision to offer or not to offer a fixed term contract to an employee to work in a higher 
classification level is also subject to the Standard and the procedure for an employee seeking relief in respect of a breach of the 
Standard is prescribed by the Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 (see Part 7 
of the PSM Act).  The respondent argues that as any decision the respondent makes with respect to an employee acting in a 
position higher than that employee’s substantive office in accordance with Clause 14. - Higher Duties Allowance of the 
Institution Officers Allowance and Conditions Award 1977, No 3 of 1977 is subject to the Standard, and when taking into 
account the provisions of s23(2a) and s80E(7) of the Act then the Arbitrator does not have jurisdiction to deal with this 
application.  In support of its claim that the Arbitrator does not have jurisdiction to deal with this application on the basis that 
the Standard applies to the officers the respondent relies on the Industrial Appeal Court decision in Director General 
Department of Justice v Civil Service Association of Western Australia Incorporated (2005) 86 WAIG 231 (“the Piper 
decision”). 

8 In response to the applicant’s claim that the Standard does not apply to the officers as they are not subject to Part 2 of the 
PSM Act the respondent maintains that the officers are subject to some but not all of the provisions of the PSM Act as the 
officers are employees of the respondent working within the public sector.  The respondent maintains that the officers are 
subject to the PSM Act as they are caught by the definition of employee in s3 and the respondent is caught by the definition of 
employing authority in s5 and the definition of a department in s35 of the PSM Act.  The respondent also submits that the 
Commissioner, Corrective Services is an employing authority for the purposes of defining who is an employee of the public 
sector and as the officers are employed by the Commissioner, Corrective Services they are therefore employees of the public 
sector as defined and contemplated under the PSM Act.  The respondent concedes that the provisions of the PSM Act which 
apply to the officers are not as wide as that of a public service officer however the respondent submits that Parts 1, 2, 6, 7, 8 
and 9 of the PSM Act apply to the officers’ employment as these parts do not prescribe any exclusivity and refer to the general 
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term “employee” which the respondent submits includes the officers.  The respondent maintains that the preamble to the 
PSM Act states that this act is to provide for “the administration of the Public Sector of Western Australia and the management 
of the Public Service and of other public sector employment” and the public sector is therefore not limited to those employees 
employed in the capacity of public service officers. 

9 The respondent argues that s9 of the PSM Act provides that the officers are expected to observe the provisions of that act and 
this section also provides that another act may govern the conduct of a public sector employee and the respondent argues that 
the YO Act has been established, amongst other things, for this purpose. 

10 The respondent maintains that as Part 2 of the PSM Act, which includes provisions in relation to the making of and application 
of the public sector standards for public sector employees and employers, applies to the officers as the officers are public sector 
employees then the Standard applies to the officers and Part 2 of this act provides no exceptions with respect to its application 
to public sector employees.  The respondent also submits that the Public Sector Management (Breaches of Public Sector 
Standards) Regulations 2005 apply to the officers and the officers therefore have the right to appeal a breach of a public sector 
standard as there are no regulations excluding the officers from accessing this appeal process. 

11 The respondent argues that the Explanatory Notes in the Public Sector Standards in Human Resource Management 2001 
booklet do not form part of the Standard but clarify when the Standard applies and the respondent claims that these notes can 
be considered when determining the application of the Standard.  The respondent also maintains however that the table at page 
four of this booklet should not be considered and the Question and Answer booklet published in relation to the public sector 
standards is a guide and should not be used as a precedent but helps to clarify the application of the Standard. 

12 In summary the respondent argues that the decision to direct the officers to perform duties in a higher classified position is 
covered by the terms of the Standard and any relief in respect of breaching the Standard is to be dealt with under the Public 
Sector Management (Breaches of Public Sector Standards) Regulations 2005.  When taking into account the terms of s80E(7) 
and s23(2a) of the Act and the relevant authorities the respondent maintains the Arbitrator does not have jurisdiction to enquire 
into or deal with this matter. 
The Disciplinary Process 

13 The respondent argues that the Arbitrator lacks jurisdiction to deal with this application as the terms of s23(3)(d) of the Act 
prevent the Arbitrator from conciliating and arbitrating any issue arising out of the disciplinary process applying to the officers 
which is contained in the YO Act and the Young Offenders Regulations 1995 (“the YO Regulations”).  The respondent 
maintains that given the existence of disciplinary processes in the YO Regulations to which the officers are currently subject 
and as the YO Regulations provide for an appeal mechanism with respect to a finding of a breach of discipline, which is not to 
the Arbitrator, the Arbitrator’s jurisdiction is therefore ousted. 

14 Section 23(3)(d) of the Act reads as follows: 
“(3) The Commission in the exercise of the jurisdiction conferred on it by this Part shall not —  

… 
(d) regulate the suspension from duty in, discipline in, dismissal from, termination of, or reinstatement in, 

employment of any employee or any one of a class of employees if there is provision, however expressed, 
by or under any other Act for or in relation to a matter of that kind and there is provision, however 
expressed, by or under that other Act for an appeal in a matter of that kind;” 

15 The respondent relies on s11(1b)(b) of the YO Act which states that in prescribed circumstances a custodial officer may be 
subject to such disciplinary procedures as are set out in the YO Regulations and regulations 53 to 69 of the YO Regulations 
which prescribe the disciplinary procedure applicable to employees appointed pursuant to s11(1a)(a) of the YO Act.  The 
respondent argues that regulation 65 prescribes the appeal process applicable to this particular disciplinary process which does 
not provide for an appeal to the Arbitrator either during the process or once a finding that a breach has occurred has been 
made. 

16 The respondent also argues that as the provisions of the YO Act and YO Regulations regulate the discipline in employment of 
the officers and as no referral of a serious breach of discipline with respect to the officers has been made at this point then the 
Arbitrator does not have jurisdiction to regulate any disciplinary issues with respect to the officers. 

17 The respondent relies on the following decisions in support of its claim that the Arbitrator is prevented from dealing with this 
matter given the existence of s23(3)(d) of the Act; Western Australian Fire Brigades Board v Fire Brigades Employees 
Industrial Union of Workers of Western Australia (1981) 61 WAIG 852; Western Australian Government Railways 
Commission v Australian Railways Union, Western Australian Branch (1990) 70 WAIG 1283; Theresa Bates v Mountway 
Nominees Pty Ltd (1998) 78 WAIG 4402; David John Rindos v The University of Western Australia (1995) 75 WAIG 736; Ian 
David Yarwood v Trevor David Hoffman (1997) 77 WAIG 3189. 

18 The respondent maintains that as Part 5, Substandard performance and disciplinary matters of the PSM Act does not apply to 
the officers it is of the view that the officers have no right of appeal to the Commission under s78 of the PSM Act.  The 
respondent also argues that the disciplinary procedures contained in the YO Regulations do not provide for a right of appeal to 
the Commission however constituted and the respondent maintains that the only appeal the officers can make under the 
YO Regulations is to be made under regulation 65.  Notwithstanding this the respondent acknowledges that the Commission 
may have power to deal with other industrial matters that may be raised with respect to the officers. 
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Applicant’s submissions 
19 The applicant argues that the Arbitrator has jurisdiction to deal with this application.  The applicant disputes that the PSM Act 

and the Standard applies to the issue in dispute before the Arbitrator with respect to the officers accessing higher duties and the 
applicant argues that s23(3)(d) of the Act does not apply in this instance as the review provided by regulation 65 of the YO 
Regulations is not in the nature of an appeal contemplated by s23(3)(d) of the Act. 
Acting in Higher Positions 

20 The applicant argues that the Standard does not apply to the officers as they are not bound by the PSM Act because they are 
not public service officers and are expressly excluded from coverage of the PSM Act by virtue of the terms of s11 of the YO 
Act. 

21 In support of its contention that the officers are not covered by the PSM Act the applicant maintains that the officers have been 
appointed as ‘group workers’ for the purposes of s11(1a)(a) of the YO Act and have not been employed pursuant to the terms 
of the PSM Act.  Section 11 of the YO Act states in part: 

“(1) The chief executive officer may appoint, under and subject to Part 3 of the Public Sector Management Act 1994, 
such officers and other persons as are necessary to implement or administer this Act. 

(1a) In addition to persons appointed under subsection (1) and for the purposes of the Act the chief executive officer 
may appoint –  
(a) custodial officers for primarily non-administrative functions (“group workers”); and 
(b) officers and employees of particular classes as are prescribed by the regulations, 
and may terminate the appointment of those persons in the prescribed circumstances.” 

22 The applicant maintains that as ‘group workers’ are not employed under Part 3 of the PSM Act they have been employed 
pursuant to s11(1a)(a) of the YO Act and the applicant submits that the YO Act and the YO Regulations provide a complete 
code of employment but for the operation of the other relevant industrial instruments covering ‘group workers’ and this code 
expressly excludes the operation of Part 3 of the PSM Act by virtue of the wording in s11(1a)(a) and (b).  Additionally, the 
officers are not subject to the operation of Part 5 of the PSM Act as s76(1) of the PSM Act, which deals with the application of 
the substandard performance and disciplinary matters in Part 5 of the PSM Act, does not contemplate juvenile custodial 
officers/group workers being “other employees or members of such other class of employees, as are or is prescribed for the 
purposes of this section”. 

23 The applicant disputes the respondent’s claim that Part 7 of the PSM Act applies to employees in general and the officers in 
particular however the applicant concedes that even though juvenile custodial officers/group workers are classified as 
employees under s3 of the PSM Act (that is, “a person employed in the Public Sector by or under an employing authority”) for 
the purposes of this application or objection to jurisdiction, this definition is not relevant.  The applicant also maintains that the 
definition of employee in s3 of the PSM Act is generic and used sparingly throughout the PSM Act and this term is substituted 
in particular contexts for government officer (s78) or public officer (s64) or ministerial officer (s76).  On this basis the limited 
use of the definition can not therefore extend the application of the PSM Act to the extent claimed by the respondent. 

24 The applicant argues that public sector standards for acting positions or temporary deployments in an acting capacity are not 
expressly contemplated under public sector standards issued pursuant to s21 of the PSM Act and the applicant submits that 
even if the Standard applies to the officers the Standard does not cover temporary deployment when an employee is directed by 
an employer to undertake this role to meet organisational needs (see Public Sector Standards in Human Resource Management 
2001 booklet with respect to the Standard).  The applicant also maintains that as the issue in dispute between the parties relates 
to the denial of higher duties opportunities to the officers based on reasons which are disciplinary in their consideration rather 
than for operational reasons this does not touch upon the operation of the Standard. 

25 In the alternative even if the Standard applied to the officers the applicant argues that as this application is a dispute over the 
disciplinary process undertaken against the officers and the respondent’s refusal to engage them on higher duties because of an 
ongoing disciplinary process then the Standard does not apply to the officers.  The applicant also maintains that the Public 
Sector Standards in Human Resource Management 2001 booklet which provides an expansion of the operational significance 
of gazetted standards is not admissible extrinsic material for the purposes of the Interpretation Act 1984 and therefore cannot 
be relied upon when reviewing the applicability of the Standard. 

26 The applicant argues that as the officers are not subject to the PSM Act and therefore the public sector standards then the 
Arbitrator has the power under s80E of the Act to deal with the merits of this application.  The applicant argues that the 
Arbitrator has jurisdiction to deal with the respondent’s refusal to appoint the officers to undertake higher acting duties on its 
merits as this ban is an industrial matter under s7 of the Act as it affects the officers’ wages and allowances and their 
conditions of employment because they are not being treated fairly or equitably with other staff. 
The Disciplinary Process 

27 The applicant argues that the terms of s23(3)(d) of the Act do not oust the Arbitrator’s jurisdiction to deal with this application.  
Even though the officers are subject to the disciplinary process contained in Part 8, Division 3 – Employee Discipline of the 
YO Regulations the applicant argues that neither the YO Regulations or the YO Act provide for an appeal process into the 
disciplinary process or its outcome.  The applicant also argues that the review provided under regulation 65 of the YO 
Regulations is not in the nature of an appeal contemplated under the provisions of s23(3)(d) of the Act. 
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28 The applicant maintains that there are two tests to be applied under s23(3)(d) of the Act and that both tests must be satisfied in 
order to oust the Arbitrator’s jurisdiction.  Firstly another act must provide for the matters expressed in s23(3)(d) of the Act 
such as suspension, termination or discipline and secondly the other act must provide for an appeal in relation to the particular 
matter in question (see the Piper decision; Desmond Mongoo v Commissioner of Police (1986) 66 WAIG 930; Western 
Australian Fire Brigades Board v Fire Brigades Employees Industrial Union of Workers of Western Australia (op cit); Western 
Australian Government Railways Commission v The Australian Railways Union, Western Australian Branch (op cit)).  The 
applicant also relies on the authority contained in Theresa Bates v Mountway Nominees Pty Ltd (op cit) where Kenner C found 
at 4405 that “It is clear from this line of authority that for section 23(3)(d) of the Act to operate, there must be provided in ‘the 
other Act’ both a provision for one of the matters expressed in the subsection and also, an appeal in respect of that particular 
matter”. 

29 The applicant argues that the review by the Chief Executive Officer (“CEO”) contemplated under regulation 65 of the YO 
Regulations is the equivalent of an internal review and is not in the nature of a judicial review nor is it equivalent to the 
Arbitrator’s powers under the Act.  The applicant maintains that regulation 65 of the YO Regulations enables officers who 
have had a finding of a breach of discipline made against them to only apply for a review of that finding by the CEO and the 
applicant claims that this is not an appeal by way of an independently constituted tribunal as contemplated under s80E of the 
Act.  Additionally, the review under the YO Regulations does not provide for a de novo hearing, a review of a finding is 
different to the process contemplated by an appeal, the YO Regulations do not provide for an appeal board to hear the appeal 
and any review by the CEO of a finding or any action taken against an employee is final. 

30 The applicant submits that there is a legal difference between a review and an appeal and relies on the definitions contained in 
Butterworths Concise Australian Legal Dictionary as follows: 

“Appeal 1. In the narrow sense an application to a higher court to reconsider or rehear the decision of a lower court, on 
the ground that there has been an error in the decision of the lower court, available on a question of law … A right of 
appeal may be created, limited or abolished by statute … 2. More broadly, includes an appeal by way of re-hearing. … 3. 
An appeal from an executive authority to another executive authority or to a court.” 
“Review The examination of an administrative decision by a higher authority.  The three most common forms of review 
are: internal review, which is a review within a department by officers in a superior position to the original decision-
maker; external review, which is a review on the merits of the case by an administrative tribunal which has an identity 
distinct from the primary decision maker …; and judicial review, available from decisions of Commonwealth officers 
under the (Cth) Administrative Decisions (Judicial Review) Act 1977.” 

31 The applicant submits that a review under regulation 65 of the YO Regulations only applies to a charge laid under 
regulation 56(1), a finding made under regulation 63 and action that may be taken in accordance with regulation 64 of the YO 
Regulations and the applicant submits that a review only relates to a charge of a breach of discipline and not a serious breach 
of discipline (see Regulation 66(1)).  The applicant also submits that the challenge to the respondent’s ban on the officers 
performing higher duties does not come within the operation of s23(3)(d) of the Act because the officers have not been 
suspended or dismissed. 
Findings and conclusions 

32 The respondent argues that given the terms of s23(2a) and s80E(7) of the Act and as the officers are covered by the Standard 
the Arbitrator therefore lacks jurisdiction to deal with this application.  The respondent argues that Part 2 of the PSM Act 
which provides for the Commissioner for Public Sector Standards (“the PSS Commissioner”) to make public sector standards 
covering public sector employees applies to the officers and if a breach of the Standard has occurred, relief as prescribed by the 
Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 can be sought by the officers.  In contrast 
the applicant maintains that the Standard does not and cannot apply to the officers and argues in the alternative that even if the 
Standard applies to the officers the dispute before the Arbitrator does not come within the ambit of the Standard. 

33 Section 80E(7) of the Act limits the jurisdiction conferred on the Arbitrator under the Act as this section prevents the 
Arbitrator from dealing with any matter for which a procedure referred to in s97(1)(a) of the PSM Act is, or may be, 
prescribed under that act.  Section 80E(7) of the Act reads as follows: 

“(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal with, or 
refer to the Commission in Court Session or the Full Bench, any matter in respect of which a procedure referred 
to in section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under that Act.” 

34 Section 97(1)(a) of the PSM Act reads as follows: 
“(1) The functions of the Commissioner under this Part are — 

(a) to make recommendations to the Minister on the making, amendment or repeal of regulations prescribing 
procedures, whether by way of appeal, review, conciliation, arbitration, mediation or otherwise, for 
employees and other persons to obtain relief in respect of the breaching of public sector standards;” 

35 Additionally, s23(2a) of the Act limits the Commission’s jurisdiction.  Section 23(2a) reads as follows: 
“(2a) Notwithstanding subsections (1) and (2), the Commission does not have jurisdiction to enquire into or deal with 

any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector Management 
Act 1994 is, or may be, prescribed under that Act.” 
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36 Section 80E(1) of the Act reads as follows: 
“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 

into and deal with any industrial matter relating to a Government officer, a group of Government officers or 
Government officers generally.” 

37 Section 80E(5) of the Act prescribes what the Arbitrator may do in the exercise of his or her jurisdiction: 
“(5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any 

Government officer, or office under his administration, of any power in relation to any matter within the 
jurisdiction of an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter is 
liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by him of his 
jurisdiction in respect of that matter under this Division.” 

38 The issues to be determined are whether or not the PSM Act and the Standard apply to the officers and if so whether or not 
the relief sought by the applicant relates to a breach of the Standard. 

39 It is clear that the Arbitrator has no power to enquire into or determine any matter dealing with a breach of a public sector 
standard however s80E of the Act gives the Arbitrator jurisdiction to deal with any industrial matter concerning a government 
officer (as defined in s80C of the Act) as long as the matter the subject of the application does not fall within the ambit of a 
public sector standard.  The Arbitrator’s jurisdiction with respect to the application of public sector standards was canvassed 
in the Piper decision where the Industrial Appeal Court considered the Arbitrator’s jurisdiction and the effect of the PSM Act 
and the public sector standards upon that jurisdiction.  Their Honours Wheeler and Le Miere JJ stated the following at 238: 

“While s 80E(7) is in some respects not happily phrased, and while we acknowledge that as a matter of legal 
principle, it is undesirable to construe too broadly provisions which limit the right of persons to approach courts and 
tribunals, it seems to us that, having regard to the statutory context, s 80E(7) must be read as excluding jurisdiction in 
respect of a matter, wherever there is a matter in respect of which a relevant standard has been prescribed and in 
respect of which procedures of the type described in s 97(1)(a) have been prescribed.  In this case, as we have noted, a 
standard has been prescribed in relation to selection and appointment, and the result of the prescription of procedures 
pursuant to s 97 of that standard is that the jurisdiction of the Arbitrator is excluded in relation to the whole of that 
“matter”, regardless of the precise allegations of misconduct or unfair conduct which may be made in respect of it.” 

His Honour Hasluck J agreed at 241 in the following terms: 
“However, on balance, I incline to the view that s 80E(7) is quite explicit that, in circumstances where a special 
regime has been created for dealing with complaints concerning public sector standards, the Arbitrator’s usual 
jurisdiction to deal with industrial matters pursuant to s 80E(1) of the Industrial Relations Act is displaced.  In other 
words, I am persuaded to the view reflected in par 26 of the appellant’s outline of submissions that the result of the 
proclamation of the Public Sector Management (Examination and Review Procedures) Regulations 2001 is that the 
Arbitrator did not have jurisdiction to hear the matter in the circumstances of the present case.  I consider the appeal 
should be allowed upon the basis reflected in grounds 1 and 2 of the notice of appeal.” 

40 After considering the parties’ submissions and reviewing the terms and application of the PSM Act I find that the officers are 
caught by some of the parts of the PSM Act as the officers are public sector employees as defined in the PSM Act and the 
officers’ employer, the respondent, is an employing authority as defined in the PSM Act. 

41 There is no dispute and I find that the officers are employees of the Commissioner, Department of Corrective Services and the 
Department of Corrective Services operates within the Western Australian Public Sector.  Section 3 of the PSM Act defines an 
employee as a “person employed in the Public Sector by or under an employing authority” and Public Sector includes agencies 
(which includes a department or SES organisation), Ministerial offices and non-SES organisations.  I find that the Department 
of Corrective Services is a department as defined in s3 of the PSM Act and is thus an employing authority of public sector 
employees as defined given the combined terms of s3, s5 and s35 of the PSM Act. 

42 Given the scheme of the PSM Act it is clear that not all sections of the PSM Act apply to all public sector employees, including 
the officers, as a number of sections of the PSM Act only apply to certain categories of employees, for example Part 3 – Public 
Service of the PSM Act does not apply to the officers as they have not been appointed pursuant to Part 3 of the PSM Act as 
there is no dispute and I find that the officers were appointed pursuant to s11(1a)(a) of the YO Act which is a separate category 
of employee to an employee employed under s11(1) of the YO Act who is subject to Part 3 of the PSM Act.  It was also not in 
dispute and I find that Part 5, Substandard performance and disciplinary matters, of the PSM Act does not apply to the officers 
as they are not caught by the terms of s76(1) as they are not public service officers or “prescribed for the purposes of this 
section” in regulation 14 of the Public Sector Management (General) Regulations 1994. 

43 I have already found the officers are public sector employees employed by an employing authority as defined under the PSM 
Act.  Part 2 of the PSM Act details how public sector bodies including agencies which in turn means a department or SES 
organisation, which therefore includes the respondent, and its employees, are to be administered.  It is my view that Part 2 - 
Administration of Public Sector of the PSM Act therefore applies to the officers and the respondent.  In reaching this view I 
also take into account that there is nothing in the PSM Act or the YO Act excluding the application of Part 2 of the PSM Act to 
the officers as public sector employees. 

44 Sections of Part 2 of the PSM Act provide for the establishment and application of public sector standards.  Section 21(1)(a) of 
Part 2 of the PSM Act provides that the PSS Commissioner is “to establish public sector standards setting out minimum 
standards of merit, equity and probity” to be applied to employees working within the public sector, which in my view must 
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include the officers given that they are public sector employees, and s3 of the PSM Act defines a public sector standard as a 
“public sector standard established under section 21(1)” of that act.  Additionally, s21(1)(d) provides that the PSS 
Commissioner is to assist public sector bodies and [their] employees [defined in the PSM Act as persons employed within the 
public sector] to comply with public sector standards, codes of ethics and codes of conduct established or developed, as the 
case requires, under this subsection”. 

45 The provisions of s 30 and s31 in Part 2 of the PSM Act, in particular s30(b), adds weight, in my view, to the conclusion that 
the officers and the respondent are subject to the application of the public sector standards.  Section 30(b) of the Act reads as 
follows: 

“In performing the functions of a chief executive officer or chief employee of a department or organisation, that chief 
executive officer or chief employee shall — 
… 
(b) comply with public sector standards, codes of ethics and any relevant code of conduct;” 

Section 31 of the PSM Act also requires the chief executive officer or chief employee to report annually on the extent to which 
public sector standards have been complied with in relation to his or her department or organisation. 

46 In my view s9 of the PSM Act also confirms that the PSM Act and the public sector standards apply to all public sector 
employees, including the officers, and this requirement is not ousted or limited in any way by any provision in the YO 
Regulations or the YO Act including s11(1a)(a).  Section 9 of the PSM Act reads as follows: 

“The principles of conduct that are to be observed by all public sector bodies and employees are that they —  
(a) are to comply with the provisions of —  

(i) this Act and any other Act governing their conduct; 
(ii) public sector standards and codes of ethics; and 
(iii) any code of conduct applicable to the public sector body or employee concerned; 

(b) are to act with integrity in the performance of official duties and are to be scrupulous in the use of official 
information, equipment and facilities; and 

(c) are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the public 
and employees.” 

47 Part 7 of the PSM Act, Procedures for seeking relief in respect of breach of public sector standards, does not place any 
restrictions on the officers seeking relief for a breach of a public sector standard and the only restrictions on the application of 
this part of the PSM Act to public sector employees are included in s96 and s98 which do not apply to the officers as the public 
sector standard the subject of this application does not relate to “substandard performance or disciplinary matters” (s96).  It is 
also the case that there are no regulations made under the PSM Act (s98) excluding the application of the public sector 
standards to the officers. 

48 As I have found that Part 2 of the PSM Act, specifically the public sector standards made by the PSS Commissioner, apply to 
the officers it is appropriate to determine whether or not the relief being sought by the applicant is caught by the terms of the 
Standard. 

49 The Standard which was published in the Western Australian Government Gazette on 20 April 2001 at page 2190 and has been 
in operation from 1 July 2001, reads as follows: 

“TEMPORARY DEPLOYMENT (ACTING) STANDARD 
Outcome 
Temporary deployment (acting) decisions are equitable and take into account the organisation’s work-related requirements 
and employee interests. 
The Standard 
The minimum standard of merit, equity and probity is met for temporary deployment (acting) if: 

•  The decision to offer an employee the temporary deployment (acting) opportunity is based on a proper 
assessment of the work-related requirements of the job and identified employee interests. 

•  The process is open and free from bias, unlawful discrimination, nepotism or patronage. 

•  Decisions are transparent and capable of review.” 

50 The applicant claims that the making of the Standard is not expressly contemplated under the PSM Act however, I find that the 
issue of an employee being appointed to undertake an acting position comes within the broad range of categories specified 
within s21 of the PSM Act (see s21(1)(a)(i) and (ii)). 

51 In my view the terms of the Standard are clear and there is therefore no necessity to review the Standard in conjunction with 
any additional documentation. 

52 After considering the nature of the application before me and when taking into account the Arbitrator’s powers under s80E(1) 
of the Act it is my view that the dispute between the parties with respect to this application falls within the Arbitrator’s 
jurisdiction. 
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53 I find on the evidence that the officers are government officers as defined by the Act as the officers are employees on “the 
salaried staff of a public authority” (s80C) and a public authority is defined in the Act to include amongst other things a “State 
Government department” (s7) and that this issue concerns an industrial matter as defined in the Act as it relates to the officers’ 
rights as employees. 

54 In order to determine whether or not the Standard applies to the issue raised in this application about the officers undertaking 
higher duties it is appropriate to review the nature of the application before the Arbitrator.  The schedule attached to the 
application states that the applicant is seeking the assistance of the Arbitrator with respect to the officers being denied the 
opportunity to act in a higher position whilst an ongoing disciplinary investigation into their actions with respect to an incident 
which occurred on 26 March 2007 took place.  The relevant correspondence between the parties is as follows (formal parts 
omitted): 
Letter dated 9 October 2007 from Ms Kelly Worlock to Mr John Sawle: 

“RE: Denial of Higher Duties Allowance – Gary Hampson and Mick Rowley 
The Civil Service Association (“CSA”) acts on behalf of our members Mr Hampson and Mr Rowley.  Mr Hampson and 
Mr Rowley have contacted the CSA seeking our advice regarding notice of a disciplinary charge.  While discussing this 
charge our members advised us that they (sic) been denied the opportunity to act up in higher positions which attracts a 
higher duties allowance (“HDA”).  It is our understanding that as Superintendent of Banksia Hill you imposed this 
penalty. 
Our members have been long serving employees at Banksia Hill and have received a HDA on a regular basis over the last 
decade.  The imposition of this penalty prior to the conclusion of the investigation is unfair and amounts to a great 
injustice on our members.  This penalty displays a predetermined outcome of guilty before innocent which directly 
contracts (sic) the right of innocence until proven guilty as well as natural justice. 
The CSA is deeply disappointed in your decision to impose such a harsh penalty on two committed employees.  The CSA 
seeks for this penalty to be lifted immediately.  Failure to do so may result in the CSA lodging an application with the 
Public Service Arbitrator. 
If you wish to discuss this matter please contact Kelly Worlock, Industrial Officer on 9323 3859.” 

In response the respondent sent to the applicant the following letter dated 23 October 2007: 
“ALLEGED DENIAL OF HIGHER DUTIES ALLOWANCE 
I write with reference to correspondence dated 9 October 2007 regarding employees Mr Gary Hampson and Mr Mick 
Rowley being “denied the opportunity to act up in higher positions which attracts a higher duties allowance.” 
The Department denies that it has imposed a penalty upon Mr Hampson and Mr Rowley with respect to higher duties 
opportunities.  Clause 14 – Higher Duties Allowance of the Institution Officers Allowances and Conditions Award 1977, 
provides for the payment of a higher duties allowance should the Employer direct an employee to act in office that is 
classified higher than their own substantive position.  Positions which become available for acting opportunities may be 
filled at the discretion of the Department.  The process of filling acting opportunities will vary depending on whether the 
acting is for less or more than six months.  There is no obligation on the Department to fill a temporarily vacated position 
or to fill it with a particular individual.” 

55 In my view this correspondence demonstrates that the applicant is not claiming that the process of the appointment of the 
officers to a specific acting role was flawed and the applicant is also not complaining about any specific decision to offer or not 
to offer either officer an acting opportunity.  The applicant is also not complaining that a proper assessment of the work related 
requirements of the job and identified employee interests was not undertaken nor does the applicant raise as an issue that the 
appointment process was not open and free from bias or that there has been any unlawful discrimination, nepotism or 
patronage, and the applicant does not complain that any decision with respect to an acting appointment was not transparent nor 
capable of review.  What the applicant does raise as an issue in this application is the respondent’s blanket ban on allowing the 
officers to apply for any acting positions and therefore increased wages given that they are currently subject to a disciplinary 
process pursuant to the YO Regulations. 

56 In the circumstances, as the issue concerns a ban by the respondent on allowing the officers to apply for any higher duties 
position and therefore be paid higher duty allowances I find that the issue complained about by the applicant with respect to the 
officers is not a complaint about any issue raised by the Standard or with respect to any breach of the Standard.  As I have 
concluded that the dispute in this case is not relevant to the issues detailed in the Standard nor is it a matter covered by the 
Standard and the provisions of s97(1)(a) of the PSM Act, the existence of the Standard therefore does not limit the Arbitrator’s 
jurisdiction to deal with this matter. 

57 The respondent also claims that the Arbitrator lacks jurisdiction to deal with this application given the terms of s23(3)(d) of the 
Act.  The respondent argues that the provisions of the YO Act and YO Regulations regulate the discipline in employment of 
the officers and the YO Regulations provide for an appeal process, which is not to the Arbitrator, thus the Arbitrator’s 
jurisdiction to deal with this issue is ousted.  In contrast the applicant argues that s23(3)(d) does not oust the jurisdiction of the 
Arbitrator even though the officers are subject to the disciplinary processes in the YO Regulations as neither the YO Act or YO 
Regulations provide for an appeal process as required under s23(3)(d) of the Act. 



88 W.A.I.G.                                              WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                465 
 

 

58 Section 23(3)(d) of the Act reads as follows: 
“(3) The Commission in the exercise of the jurisdiction conferred on it by this Part shall not —  

… 
(d) regulate the suspension from duty in, discipline in, dismissal from, termination of, or reinstatement in, 

employment of any employee or any one of a class of employees if there is provision, however 
expressed, by or under any other Act for or in relation to a matter of that kind and there is provision, 
however expressed, by or under that other Act for an appeal in a matter of that kind;” 

59 Both parties rely on the same authorities relevant to this section of the Act and the parties agree that two tests must be satisfied 
to determine whether or not the Arbitrator’s jurisdiction is ousted. 

60 In the Western Australian Government Railways Commission v Australian Railways Union, Western Australian Branch (op 
cit) Brinsden, J stated the following at 1284: 

“I am therefore led to construe the subsection by finding the jurisdiction of the Commission only excluded if the other Act 
deals both with a provision for one of the matters expressed in the subsection and also provides for an appeal in respect of 
such a matter.  In other words, I would need to find in the other Act not only a provision for termination of an employee 
as contained in section 73, but also for an appeal in respect of such termination.  As there is no such provision in section 
77 in my view the jurisdiction of the Commission has not been ousted to regulate such termination.” 

61 It is clear from this and other relevant authorities that for s23(3)(d) to apply there must be in another act both a provision for 
the matters detailed in the subsection and an appeal process with respect to that particular matter (see Western Australian Fire 
Brigades Board v the Fire Brigades Employees Industrial Union of Workers of Western Australia [op cit]; Theresa Bates v 
Mountway Nominees Pty Ltd [op cit]; David Rindos v The University of Western Australia [op cit]; Desmond Mongoo v 
Commissioner of Police [op cit]). 

62 There was no dispute between the parties and I find that the officers were advised on or about 5 October 2007, that pursuant to 
regulation 56 of the YO Regulations, two disciplinary charges had been laid against them and in accordance with 
regulation 56(3), they were given 48 hours to admit or deny the charges and they were informed at the time that if they denied 
the charges an inquiry may be conducted pursuant to regulations 61 and 62.  The officers were also advised that ‘If you admit 
the charge, a finding may be made and action taken against you in accordance with regulation 64.  Alternatively, an inquiry 
may still be held, pursuant to regulations 61 and 62’.  The officers were also advised that ‘Pursuant to regulation 65, an 
employee may apply to have a finding, or the action taken following a finding, or both, reviewed by the Commissioner for 
Corrective Services (see letters to the officers dated on or about 5 October 2007).  Both officers responded denying the 
allegations within the required timeframe.  The Arbitrator understands that the respondent is currently conducting an inquiry 
into the allegations in accordance with regulations 61 and 62 and this inquiry has not been finalised. 

63 There is no dispute and I find that the officers are subject to the disciplinary procedures as set out in the YO Regulations (see 
s11(1b)(b)) and it was also not in dispute and I find that Part 8 Division 3 – Employee Discipline of the YO Regulations 
applies to the officers (see regulation 53(1) of the YO Regulations). 

64 The relevant sections of Part 8 Division 3 of the YO Regulations are as follows: 
“54. Breaches of discipline 

An employee who — 
(a) disobeys or disregards a lawful order; 
(b) breaches a duty or responsibility imposed upon him or her by the Act or these regulations, or any rules 

made under the Act that are applicable to that employee; 
(c) commits an act of misconduct that relates to the performance of his or her duties or fitness as an 

employee; 
(d) is negligent or careless in the performance of his or her functions; or 
(e) commits an act of victimisation within the meaning of section 15 of the Public Interest Disclosure Act 

2003, 
commits a breach of discipline. 

55. Laying a charge 
(1) A charge that an employee has committed a breach of discipline may be laid by any officer or employee 

having authority or control over the employee to a superintendent. 
(2) A charge — 

(a) is to be in writing, and contain particulars of the alleged breach of discipline that gave rise to the 
charge; and 

(b) is to be validated by a superintendent before a copy of the charge is furnished to the employee 
under regulation 56. 
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56. Give notice when charge is laid 
(1) Subject to subregulation (2) and regulation 66, if a charge of a breach of discipline is made to a 

superintendent, the superintendent is to give the subject of the charge detailed notice in writing of the 
nature of the charge. 

(2) If a charge is laid under subregulation (1) that an employee has committed a serious breach of discipline, 
the charge is to be referred by the superintendent to the chief executive officer. 

(3) Notice under subregulation (1) is to set out — 
(a) 48 hours or such longer period as is specified in the notice within which the employee has to 

respond formally to the charge, as to whether they admit or deny the truth of the charge; 
(b) the manner in which the inquiry will be conducted if the charge is denied or if no response is 

received; and 
(c) the manner in which the breach of discipline will be dealt with, if the breach is admitted. 

… 
59. Inquiry into charge 

(1) Where a charge of a breach of discipline against a person — 
(a) is denied by the employee under regulation 57(1); 
(b) does not provoke a response from that employee within the time allowed; or 
(c) is admitted, but the superintendent wishes to conduct an inquiry regardless of the admission, 
an inquiry into the charge is to be commenced in accordance with regulations 61 and 62. 

(2) An inquiry is to be held expeditiously but not earlier than 3 days after subregulation (1) is satisfied. 
60. Persons involved in an inquiry 

(1) The employee against whom the charge is laid may nominate a person to appear with them for support but 
cannot nominate a legal practitioner. 

(2) An officer is to be nominated by the Director of Juvenile Custodial Services to lead the case against the 
employee who is the subject of the charge. 

61. Determination of charge 
(1) The procedure to determine a charge of a breach of discipline is as follows — 

(a) the officer is to state the charge against the employee and call any witnesses in support of the 
charge; 

(b) the chief executive officer, superintendent or other person appointed to conduct the investigation 
may take evidence on oath, affirmation or otherwise at his or her discretion; 

(c) the officer is to conduct the examination-in-chief of each witness, and the employee or a person 
nominated to support him or her under regulation 60(1) may cross-examine each witness; 

(d) the officer may re-examine each witness on matters arising out of cross-examination; 
(e) the officer is to close his or her case; and 
(f) the employee may then give evidence, and the employee or the nominated support person may call 

witnesses, and paragraphs (c), (d) and (e) apply subject to necessary modification. 
(2) The person conducting an inquiry is not bound by the rules of evidence. 
(3) A deviation from the procedure in subregulation (1) that does not materially affect the inquiry does not 

invalidate the inquiry. 
62. Guidelines for person conducting inquiry 

(1) The chief executive officer, superintendent or other person appointed to hear a charge of a breach of 
discipline — 
(a) is to conduct the inquiry expeditiously and without undue adjournment or delay; 
(b) is to keep or cause to be kept an adequate record of proceedings; 
(c) may question a witness called; and 
(d) may direct that a particular witness be called or call and question a witness. 

(2) The officer and the employee may question any witness called and questioned under subregulation (1)(d). 
63. Finding following inquiry 

(1) After completing an inquiry under regulation 59, a finding must be made as to whether there was a breach 
of discipline committed. 
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(2) If the outcome of an inquiry under regulation 59 is a finding that the employee has not committed a 
breach of discipline, the superintendent must notify the employee of that finding without undue delay. 

64. Action that may be taken following finding 
(1) If the outcome of an inquiry held by a superintendent or another person directed to conduct an inquiry is a 

finding that the employee has committed a breach of discipline, the superintendent may do one or more of 
the following — 
(a) issue a caution to the employee; 
(b) reprimand the employee; 
(c) impose on the employee a fine not exceeding an amount equal to the amount of remuneration 

received by the employee in respect of the last day during which he or she was at work as an 
employee before the day on which that finding was made. 

(2) The chief executive officer must be informed of any disciplinary action taken under subregulation (1). 
65. Review by CEO 

(1) Following a finding that an employee has committed a breach of discipline, the employee may apply to 
have the finding, or the action taken following the finding, or both, reviewed by the chief executive 
officer. 

(2) The application must be — 
(a) in writing, setting out details of the finding and the issues or actions that are to be reviewed; 
(b) signed by the employee; and 
(c) lodged with the superintendent without undue delay, but no later than 10 days after the finding, 
and the superintendent must forward every application to the chief executive officer. 

(3) A copy of an application received by the chief executive officer is to be made available to the other party 
to the inquiry, and the party may respond in writing within 14 days. 

(4) After the time in subregulation (3) has passed, the chief executive officer is to review the finding or 
actions set out in the application and, in doing so, may inform himself or herself by considering such 
proceedings or matters as are considered equitable or necessary. 

(5) Depending upon the basis of the application, the chief executive officer may — 
(a) confirm the superintendent’s finding; 
(b) confirm the action taken following the finding; 
(c) vary the action taken following the finding; 
(d) reverse the superintendent’s finding and quash the finding; or 
(e) revoke the action taken. 

66. Referral where charge appears too serious 
(1) If a charge is the subject of an inquiry by the superintendent or another person directed to conduct an 

inquiry and, before a finding is made, it appears to the superintendent or another person that an employee 
has committed a serious breach of discipline, the charge or admission is to be referred to the chief 
executive officer by the superintendent. 

(2) If a charge is referred under this regulation, the superintendent may suspend the employee from duty on 
either full or partial pay, or without pay and other entitlements, pending an inquiry under regulation 67. 

(3) A suspension imposed under subregulation (2) must be confirmed by the chief executive officer within 2 
working days. 

(4) An employee suspended under subregulation (2) who is not found to have committed a breach of 
discipline is entitled to full pay and entitlements for the period of that suspension. 

67. Inquiry into a referred charge 
If a charge is referred to the chief executive officer, the chief executive officer shall — 
(a) hold an inquiry into the charge in accordance with this Part; or 
(b) appoint some other person (including, if he or she so determines, the superintendent who forwarded the 

charge to the chief executive officer) to hold an inquiry into the charge in accordance with this Part. 
68. Outcome of inquiry into a referred charge 

(1) If the outcome of an inquiry under regulation 67 is a finding that an employee has not committed a breach 
of discipline, the person holding the inquiry must notify the employee of that finding without undue delay. 
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(2) If the outcome of that inquiry under regulation 67 is a finding that the employee has committed a breach 
of discipline, the person holding the inquiry may do one or more of the following — 
(a) issue a caution to the employee; 
(b) reprimand the employee; 
(c) transfer the employee to another detention centre; 
(d) impose on the employee a fine not exceeding an amount equal to the amount of remuneration 

received by the employee in respect of the last 5 days during which he or she was at work as an 
employee before the day on which that finding was made; 

(e) suspend the employee from duty for a period not exceeding 10 working days, on full or partial 
pay, or without pay and other entitlements; 

(f) reduce the monetary remuneration of the employee or reduce the level of classification of the 
employee; 

(g) dismiss the employee, 
or, except when the employee is dismissed, take action under any 2 or more paragraphs. 

(3) A penalty imposed under subregulation (2) by a superintendent or other person appointed by the chief 
executive officer does not take effect unless, and until, it is validated by the chief executive officer. 

(4) The chief executive officer may, instead of validating that penalty, impose a different penalty of a kind 
referred to in subregulation (2), but the chief executive officer cannot impose a greater penalty than that 
imposed under subregulation (3) unless he or she has provided the employee with an opportunity of 
making representations in relation to his or her intention to impose a greater penalty and has considered 
any representations made by the employee. 

(5) Where a penalty is imposed under this regulation on an employee who is suspended from duty under 
regulation 66 on partial pay or without pay and other entitlements, the chief executive officer may, having 
regard to the nature and particulars of the breach of discipline for which the penalty is imposed and the 
nature of that penalty, direct that the employee is to be paid full or partial pay and other entitlements for 
the period of the suspension.” 

65 A serious breach of discipline is defined at regulation 53(2) of the YO Regulations as: 
““serious breach of discipline” means where it appears to the superintendent before whom a charge of a breach of 

discipline is presented for validation or to a superintendent or other person appointed to hold an inquiry into the 
charge that, having regard to — 

(a) the nature and particulars of the charge; or 
(b) if an inquiry has commenced, to the evidence presented at the inquiry, 

the charge cannot be adequately dealt with by a superintendent or other person under regulation 64(1) (in the 
event of an admission or finding of guilt).” 

66 As the YO Regulations apply to the officers and contain processes for dealing with disciplinary issues and as the officers are 
currently subject to an inquiry with respect to charges of breaches of discipline I am satisfied and I find that the first 
requirement contained in s23(3)(d) of the Act that the Commission shall not regulate the disciplining of an employee if there is 
a provision under any other act, is met.  However after reviewing Part 8 of the YO Regulations as a whole and after 
considering the nature of the processes detailed in this part I find that the second test, which requires that an appeal mechanism 
be in place if the officers are found to have committed breaches of discipline arising out of disciplinary proceedings conducted 
pursuant to the YO Regulations, is not satisfied in this instance. 

67 An appeal is defined as follows in Osborne’s Concise Law Dictionary (9th Edition 2001) at pp32-33: 
“Any proceeding taken to rectify an erroneous decision of a court or tribunal by bringing it before a higher court.  The 
only rights of appeal are those expressly provided for by statute.  An appellate court may substitute its own decision 
against which the appeal is brought.  Compare and contrast the procedure for judicial review (q.v.).  In many instances, 
leave is required to bring an appeal, granted by either the court of trial or the appellate court itself.  Appeals may lie to the 
High Court on a point of law only, against the decisions of tribunals and decisions taken following public inquiries.  In 
these cases it is necessary to refer to the machinery provided by the statute creating the tribunal or providing for the 
holding of a public inquiry, in order to determine the extent of the right to an appeal.” 

The Australian Concise Oxford Dictionary (2nd Edition 1992) defines appeal as, inter alia, to “… apply (to a higher court) for 
a reconsideration of the decision of a lower court”.  In contrast a review is defined as, inter alia, ‘revision or reconsideration … 
a second view … reconsider or revise … view again”.  The applicant also detailed definitions of an appeal and review from 
Butterworths Concise Australian Legal Dictionary (see paragraph 30). 

68 When taking into account the nature of an appeal, as defined above and in the applicant’s submissions at paragraph 30, which 
is a proceeding to rectify an erroneous decision of a lower court or body or a reconsideration of a decision of a lower court as 
opposed to a second view or reconsideration of a matter by the same person who made the initial determination that a breach of 
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discipline had been committed I find that the review by the CEO contemplated by regulation 65 of the YO Regulations does 
not constitute an appeal as provided for under s23(3)(d) of the Act. 

69 I am of the opinion that a review contemplated pursuant to regulation 65 of the YO Regulations which is a review by the CEO 
of a finding and/or the action taken following a finding being made against an employee who has committed a breach of 
discipline does not constitute an appeal mechanism for the purposes of s23(3)(d) of the Act.  Regulation 65 provides that if a 
finding has been made that an employee has committed a breach of discipline that employee can have the finding and any 
action to be undertaken against the employee reviewed by the CEO.  However, after an employee has been charged with a 
breach of discipline the YO Regulations provide that the CEO may be appointed to conduct an inquiry pursuant to 
regulation 59 (see regulations 61 and 62) and regulation 63 then requires that the person conducting the inquiry, which can 
include the CEO if he or she is appointed to conduct the inquiry, is to make a finding as to whether a breach of discipline has 
been committed prior to a penalty being imposed.  Even though regulation 64 provides that the superintendent may impose a 
range of sanctions on an employee if a breach of discipline is found to have been committed, regulation 65 clearly 
contemplates the CEO reviewing a finding and/or action arising out of a finding originally made by the CEO.  In my view a 
reconsideration by the CEO of a finding already made by him or her does not constitute an appeal mechanism to a ‘higher 
authority’ as normally provided for under an appeal process and on this basis alone it is my view that the respondent’s reliance 
on regulation 65 as an appeal mechanism fails and both requirements under s23(3)(d) of the Act are therefore not met. 

70 The respondent submits that even though it may not be the case that the YO Regulations provide for an appeal or a review 
process when an employee has been charged with a serious breach of discipline it maintains that as neither of the officers have 
been charged with a serious breach of discipline then at this point in time this is not a relevant consideration even though a 
charge of serious breaches of discipline against the officers could be made against them at some stage in the future with respect 
to their actions in relation to the incident which occurred on 26 March 2007.  I can find no reference in the YO Regulations 
allowing an employee to appeal a finding when he or she has been found to have committed a serious breach of discipline 
which the officers could still be charged with as part of the current disciplinary process.  Regulation 66 states that if during an 
inquiry, and before a finding is made it appears to the inquirer that an employee has committed a serious breach of discipline as 
defined in regulation 53(2) the charge or admission is to be referred to the CEO and the CEO or some other person is then to 
hold an inquiry into the charge (regulation 67).  If the outcome of an inquiry under regulation 67 is that a serious breach of 
discipline has been committed a range of disciplinary options, including dismissal, is available to the person conducting the 
inquiry.  I have carefully reviewed the YO Regulations and I can find no mechanism giving an employee an opportunity to 
appeal or have a review of any finding of a serious breach of discipline and even if the provisions of regulation 65 applied to 
any such review it would not constitute an appeal process in my view given that the YO Regulations contemplate the CEO 
conducting an inquiry into a serious breach of discipline and the CEO overseeing any penalty to be applied (see 
regulations 68(3) and (4). 

71 Given my conclusions I find that the Arbitrator has jurisdiction to deal with this application and the matter will be listed for 
hearing and determination at a date to be fixed. 
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Declaration 
HAVING HEARD Mr W Claydon on behalf of the applicant and Ms K Jack on behalf of the respondent, the Public Service 
Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

DECLARES THAT the Public Service Arbitrator has jurisdiction to enquire into and deal with the matter referred to it. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

CONFERENCES—Matters referred— 

2008 WAIRC 00248 
DISPUTE IN RELATION TO THE WORKLOAD OF COMMUNITY CORRECTIONS OFFICERS AND JUVENILE 

JUSTICE OFFICERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPELLANT 

-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 18 APRIL 2008 
FILE NO PSACR 25 OF 2007 
CITATION NO. 2008 WAIRC 00248 
 

Result Consent Order issued 
Representation 
Applicant Mr H J Dixon of Senior Counsel and Mr R L Bathurst of Counsel 
Respondent Mr E Schnell 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979 in relation to 
a dispute about the workloads of Community Corrections Officers (“CCOs”), Senior Community Corrections Officers (“SCCO”), 
Juvenile Justice Officers (“JJOs”), Senior Juvenile Justice Officers (“SJJO”), Case Support Officers (“CSOs”) and Senior Case 
Support Officers (“SCSO”); and 
WHEREAS the Public Service Arbitrator (“the Arbitrator”) listed the matter for hearing and determination on 14 to 18 and 21 to 24 
April 2008 to deal with the issues in dispute between the parties; and 
WHEREAS on 10 April 2008 the parties advised the Arbitrator that they wished to accept the Arbitrator’s offer of mediation with a 
view to reaching agreement on the issues in dispute; and 
WHEREAS following informal discussions between the parties and mediation before the Arbitrator on 14, 15 and 16 April 2008 
the parties agreed to settle the dispute; and 
WHEREAS the settlement of this dispute is the respondent’s acceptance of the applicant’s Workload Management Strategy 
document as contained in the schedule attached to this order; and 
WHEREAS even though the respondent indicated that it accepts the terms of the Workload Management Strategy it has 
reservations that the Workload Management Strategy will address all of the workload issues affecting its members; and 
WHEREAS notwithstanding these reservations the respondent and its members are committed to implementing the Workload 
Management Strategy document; and 
WHEREAS given s26 considerations, the objects of the Act and public interest considerations the Commission is of the view that it 
is appropriate that an order should issue that the dispute has been settled by the respondent’s acceptance and implementation of the 
Workload Management Strategy document; 
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NOW THEREFORE having heard Mr H J Dixon of Senior Counsel and Mr R L Bathurst of Counsel on behalf of the applicant and 
Mr E Schnell on behalf of the respondent, the Arbitrator pursuant to the powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders: 

THAT this dispute is settled by the respondent and its members accepting and implementing the Workload Management 
Strategy document contained in the schedule attached to this order. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

WORKLOAD MANAGEMENT STRATEGY 
1. Introduction 
This document outlines the Community Justice Services (CJS) approach to workload for employees undertaking case management 
across the State of Western Australia. 
The parties to this Workload Management Strategy are: 
Commissioner, Department of Corrective Services, and 
The Civil Service Association of Western Australia (Incorporated) (Union). 
The overriding principle for workload management is that employees are not to be directed, required, obliged or compelled by CJS 
managerial staff to work other than in accordance with their contracts of service and the provisions of the Award and the 
Agreement. 
Managerial staff have the authority and responsibility to: 

(a) prioritise and allocate work in accordance with organisational requirements and obligations; and  
(b) determine the manner in which work is undertaken. 

Managerial staff must consider the skills, capacity and experience of employees and workload demands/priorities in allocating 
work, whilst ensuring employees are not required to work beyond their contracted hours of employment. 
2. Definitions 
In this document: 

Agreement means the Public Service General Agreement 2006, as amended or replaced from time to time. 
Award means the Public Service Award 1992, as amended or replaced from time to time. 
Benchmark Workload means the workload that should be managed by a typical employee within existing policies and 
procedures. An employee's actual workload may be set at, above or below the Benchmark Workload, depending on all the 
circumstances.  If an employee is working above the relevant Benchmark Workload, consideration must be given by the 
relevant managerial staff to the employee’s capacity to comply with policies and standards of practice. The overriding 
principle in the application of Benchmark Workload ranges is that the employee must not be directed, required, obliged or 
compelled by managerial staff to exceed their contract of service and the provisions of the Award and Agreement. 
Case: 
(a) within Adult Community Corrections a case means active management of an adult offender subject to an order. 

For the purpose of officer caseload, a case does not include offenders who have been 
breached/suspended/cancelled and are not engaging, who are supervised by another State, or whose orders have 
expired. In these situations, case management responsibility should be removed from the officer. 

(b) within Juvenile Justice case management reflects a strong emphasis on the application of throughcare 
principles. As a consequence, a case is defined as any young person (individual) to whom services are provided 
and commencing at the report compilation stage. Services include statutory requirements such as court reports; 
youth community orders; intensive youth supervision orders; supervised release orders; and conditional release 
orders, or they may be non-statutory services such as preventative/diversionary activities or monitoring of 
interstate orders. 

Case Support Officer means a case support officer or a senior case support officer. 
Community Corrections Officer means a community corrections officer or a senior community corrections officer. 
Inexperienced Employee means an employee who, excluding completion of foundation training, has less than 6-9 
months' experience in this or an equivalent service.  
Juvenile Justice Officer means a juvenile justice officer or a senior juvenile justice officer. 
Manager means Centre Manager. 
Report – In Adult Community Corrections a report is defined as either external or internal to caseload written advice for 
a Court or the Prisoners Review Board in approved format that requires: 

• The gathering of information which is not readily available from Departmental records; 
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• Contact with the subject of the report and others; 

• The analysis of the information required; and 

• The administration of a Harm and Supervision Assessment where required. 
Where a matter has been remanded in excess of one week for non-written advice (verbal report) and requires the 
undertaking of similar activities detailed above, in consultation with the Supervisory Team, this can be recognised as a 
report in work allocation. 
In Juvenile Justice, Court Reports are an integral part of case management and as such a young person for whom a Court 
Report is required is recognised as a case. 
Supervisory Team means the Manager, Senior Case Work Supervisors and Case Work Supervisors. 

ADULT COMMUNITY CORRECTIONS 
3. Adult Community Corrections Benchmark Workload 
There are a range of functions provided through a CJS office which include duty, court, advice and reports. In addition to these 
functions, the Benchmark Workload for Community Corrections Officers is between 27-31 cases and 6 Reports due in a calendar 
month in the metropolitan area. A lower Benchmark Workload of 20-25 cases and 5 Reports due in a calendar month for regional 
areas acknowledges regional issues, including travel, relative distance from major regional centres, availability of external services 
and resources. 
As Senior CCOs are expected to manage high risk/high supervision and more complex cases, the allocation of work to these 
positions should be adjusted accordingly. If there are insufficient high risk/high supervision cases within the Centre to comprise a 
full workload for a Senior CCO, the Senior CCO will be subject to the same workload range as a CCO. 
An Inexperienced Employee will normally be allocated a graduated caseload and report load appropriate to their skill level.  That 
caseload and report load will normally increase to full capacity over a period of 6-9 months following the completion of foundation 
training.  The determination of an employee's level of experience and ability to carry a full caseload and report load will be at the 
discretion of the relevant Manager, in consultation with the employee and the employee's supervisors. 
4. Allocation and Management of Adult Community Corrections Workload 
The “mix” of occupational groups, the skills and experience of employees, the complexity of work and other local and regional 
factors must be considered in the allocation of work. 
Higher Court PSRs and reports for offenders in custody facing imminent release are to be given priority.  Extension of time/verbal 
reports should be explored with local Magistrates for Magistrates Court PSRs, if necessary. 
In the event that a Community Corrections Officer has an allocation of 6 Reports due in the following calendar month, the 
Community Corrections Officer may not be assigned another Report due in that period unless his/her caseload is appropriately 
reduced. If the above is not possible and Reports remain unallocated, the Manager is to notify the relevant Director immediately. 
It is important that supervisory staff work with employees in prioritising the work to be undertaken. Employees should not accept 
responsibility for work that is not assigned to them. 
Cases are to be allocated in accordance with case allocation procedures as determined by the Manager, based on the experience and 
capacity of individual employees, and with reference to the Benchmark Workloads outlined above. As Senior CCOs are expected to 
manage high supervision/high risk cases, the allocation of work to these positions should be adjusted accordingly. The Manager and 
supervisory staff will ensure that all employees have regular supervision and that workload issues are discussed and priorities 
established. 
In circumstances where Branches do not have full occupancy of positions or the work required to be undertaken exceeds the 
capacity of the Branch, the following process will apply: 

• The redistribution of the caseload of any absent employee based on priority or risk to community, maintaining court 
advisory services, and minimising the risk of unnecessary custodial experience. 

• All High Supervision Level cases will be allocated. 

• In consultation with the relevant Director, overtime will be authorised (for those staff who agree) to address specific 
purposes or needs (eg, additional reports). 

• Access of support through the Critical Response Team or other avenues will be explored. 

• Medium Supervision Level cases will be reviewed to identify any that can be appropriately moved to Low Supervision 
and managed through compliance arrangements. 

• Offenders with program requirements and no other significant issues will be moved to Low Supervision Level following 
a review by a supervisor. These will then be allocated to a Case Support Officer where there is capacity. 

• Staff will conduct essential home visits only as determined/approved by the Manager or Supervisory Team. 

• Negotiation with local Magistrates should occur with a view to provision of verbal Pre-Sentence Reports or an extension 
of time to provide. 
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• Available funds (through salary savings) will be used to employ additional temporary staff to assist with reports or other 
case related tasks, including assisting with home visits. Alternatively, vary hours of part time staff (with agreement) using 
funds from vacant positions. 

• As a last resort, identify cases that can be moved to “Monitored Workload” and monitored through the Case Support 
and/or Supervisory Team. 

5. Managing Monitored Adult Community Corrections Cases 
Where a case cannot be allocated to a dedicated case manager, the Supervisory Team will ensure that a file note/system notation is 
made in CBIS acknowledging the case's “monitored” status. 
The Supervisory Team will monitor these cases with a view to re-allocation to a dedicated case manager when required. 
A list of monitored cases is to be maintained by the Manager and provided to the relevant Director weekly. In consultation with the 
Manager, the Director may request re-prioritisation to take place. 
An offender whose case has monitored status is to be seen by a Duty Officer. The Duty Officer is to monitor the offender’s 
reporting, re-offending and residential address during the interview and refer any omissions/concerns that cannot be dealt with 
immediately during the interview to the Supervisory Team. The Duty Officer will also make a further appointment for the offender. 
Entries must be made to that effect in the offender’s CBIS file. If a Duty Officer has concerns regarding an offender they must alert 
the Supervisory Team who will review the case, decide what action is required and implement the action. 
6. Case Allocation System for Case Support Officers 
In addition to other case support duties, Case Support Officers may be allocated Low Supervision Level Cases, including Work and 
Development Orders. Work allocated should be commensurate with the Case Support Officer's skills and experience. 

JUVENILE JUSTICE 
7. Juvenile Justice Principles and Priorities 
There are significant differences between the case management practices for adult and juvenile offenders. In the Juvenile Justice 
area, there is a need to ensure that young people are not involved in the justice system more than necessary and section 33 of the 
Children’s Court Act of WA provides authority and responsibility for officers to make representation to the Court. It is important to 
ensure reports are completed as a priority, particularly if the failure to provide a report is likely to result in a young person being 
held in custody longer than necessary. As the “supervision regimes” that exist in adult work do not apply in the juvenile area, 
workload management and priority requires consideration to be given to the “stability” of the case and recognise the risk and needs 
of the individual. 
In managing Juvenile Justice cases, it is imperative that ALL cases initially be allocated, following which a determination is made 
as to which services are prioritised and which services are held inactive when an employee has reached workload capacity. 
8. Juvenile Justice Benchmark Workload 
The benchmark workload for Juvenile Justice Officers is between 14-18 cases in the metropolitan area. A lower benchmark 
workload of 10-14 cases for regional areas acknowledges regional issues including travel. Generally, as an indicative guide, reports 
will comprise about 25% as a proportion of the caseload of an officer. Whilst this ratio may be exceeded, the case manager and 
Supervisor should discuss the impact on the overall workload of the officer and allocate and re-assign work if necessary. 
An Inexperienced Employee will normally be allocated a graduated caseload appropriate to their skill level. That caseload will 
normally increase to full capacity over a period of 6-9 months following the completion of foundation training. The determination 
of an employee's level of experience and ability to carry a full workload will be at the discretion of the relevant Manager, in 
consultation with the employee and the employee's supervisors. 
9. Allocating and Management of Juvenile Justice Cases 
All cases are to be allocated in accordance with case allocation procedures as determined by the Manager, based on the experience 
and capacity of individual employees, and with reference to the Benchmark Workload outlined above. 
All cases will initially be allocated to an employee, following which a determination is made as to which services are prioritised 
and which services are held inactive when an officer has reached his or her workload capacity. When a case is deemed to be 
inactive, case management responsibility is removed from the officer. 
Juvenile Justice cases will be prioritised in line with the following table: 

Rank Case Activity Type Rationale 
1 Court and 

Supervised Release 
Review Board 
(SRRB) Reports 

SRRB reports have a set deadline set by SRRB and based on earliest release date; Court reports 
deadline is set by arrangement between the President of the Children’s Court and CJS. These 
deadlines are currently 14 days for remands in the community and 7 days for remands in custody. 
There is possibility of negotiation with the President to extend the remand time for remands in the 
community. Advice reports are of the highest priority. 

2 Special Risk Cases Require the most intensive supervision and can be a case with any community order but tend to be 
predominantly CRO and SRO cases. A priority. 

3 Supervised Release 
Orders (SROs) 

Supervision of young persons who have been released by the SRRB on strict conditions. A 
priority. 
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Rank Case Activity Type Rationale 
4 Conditional Release 

Orders (CROs) 
Are the highest threshold community based orders imposed by the Court and carry a detention 
component if breached. A priority. 

5 Intensive Youth 
Supervision Orders 

As per Youth Community Based Order (YCBO), except that supervision is always a condition 
of this order. 

6 Youth/Adult Community 
Based Orders 

Ranges from work component only, to all conditions including work, attendance and 
supervision. Priority would be to defer the YCBO with the least intrusive conditions, ie work 
conditions only, then attendance and then orders which include supervision. 

7 Detention/Custody 
Support 

Usually juvenile justice officers provide liaison between family and young person in 
detention. Case is managed by JCS whilst in detention. 

8 Deferred Breach 
Warrant/Bail Support 

This is a service provided by juvenile justice officers to non- sentenced clients in conjunction 
with JCS Rangeview who could provide the required ongoing support. 

9 Interstate Order 
Monitoring 

Few in number. No statutory basis. 

10 Community Work Few in number. Can be deferred 
11 Preventative Cases Few in number. Non statutory cases 

As Senior JJOs are expected to manage more complex or high risk cases, the allocation of work to these positions should be adjusted 
if necessary. 
The Senior Casework Supervisor (Juvenile Justice) will review each employee’s caseload on a weekly basis to ensure that each 
employee can manage their allocated caseload. However, a review of an employee’s caseload can occur at any other time to take into 
consideration any emerging situation which is likely to change the status of a case. Employees should not accept responsibility for 
work not assigned to them or prioritised through supervision. 
Cases which cannot be actively managed by a Juvenile Justice Officer will be re-assigned to a member of the Supervisory Team 
and held centrally within the Branch as “monitored cases” and monitored through the Supervisory Team. 
10.  Managing Monitored Juvenile Cases 
A list of monitored cases is to be maintained by the Manager and provided to the relevant Director weekly. In consultation with the 
Manager, the Director may request re-prioritisation to take place. 
A juvenile offender whose case has monitored status is to be seen by a Duty Officer in the same way as an adult offender whose 
case has monitored status. 

GENERAL 
11. Dispute Resolution Procedure 
Both supervisory staff and employees have a responsibility to ensure that employees do not work other than in accordance with 
their contracts of service and the provisions of the Award and the Agreement. 
Any questions, difficulties or disputes regarding the implementation of this workload strategy shall be dealt with in the following 
way: 

(a) The employee shall discuss the matter with the member of the Supervisory Team that allocates the employee 
work and attempt to find a satisfactory solution within 3 working days. 

(b) If the matter cannot be resolved at this level, the matter shall be referred to the relevant Manager and an attempt 
made to find a satisfactory solution within a further 3 working days. 

(c) If the matter is still not resolved, it may be referred by the employee to the relevant CJS Director. The Director 
will notify the Union that the matter has been referred to him or her. 

(d) If the matter cannot be resolved within 5 working days of the referral to the relevant Director, it may be referred 
to the Western Australian Industrial Relations Commission for conciliation or arbitration. 

(e) The period for resolving a matter may be extended by agreement between the relevant employee and the 
Department. 

(f) At all stages of the procedure, the employee may be accompanied by a Union representative. 
12. Workload Management Review 
Commencing on 31 May 2008 and occurring at the end of each month thereafter for a period of 12 months, the Department will 
provide to the Union, the following: 
(i) the number of Cases by supervision level allocated to each CCO and SCCO at each CJS centre and sub-office as at a 

specified date agreed between CJS and the Union; 
(ii) the number of Reports completed by each CCO and SCCO at each CJS centre and sub-office in the previous month; 
(iii) the number of Cases allocated to each JJO and SJJO at each CJS centre and sub-office, and the types of orders comprising 

that caseload, as at a specified date agreed between CJS and the Union (the number of Cases where a report is the major 
activity will be specified); 
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(iv) the number of juvenile justice reports completed for sentencing or releasing authorities in the previous month by each 
CJS centre and sub-office; 

(v) how many CCOs/SCCOs and JJOs/SJJOs have lost time through the flexi leave system and how much time was lost by 
each CJS centre and sub-office. 

The Department will, at the request of the Union, provide information in relation to reports completed for sentencing or releasing 
authorities for each JJO and SJJO at a CJS centre or sub-office where a dispute regarding a JJO or SJJO at that centre or sub-office 
has progressed to the Director level under paragraph (c) of the dispute resolution clause in this workload strategy. 
The implementation of this workload strategy will be a standing agenda item at Joint Consultative Committee meetings.  The 
parties are committed to having appropriate representation at the Joint Consultative Committee. 
A report back to the WAIRC will occur 6 months after the implementation of the workload strategy.  A second report back to the 
WAIRC will occur 12 months after the implementation of the workload strategy. 
The purpose of the report back conferences is to consider whether employees have been directed, required, obliged or compelled by 
CJS to work other than in accordance with their contracts of service and the provisions of the Award and the Agreement.  The 
conferences will also consider whether any amendments to this workload strategy are necessary. 
13. Amendment of the Workload Strategy 
This workload strategy may be amended with the consent of the parties, which consent will not be unreasonably withheld.  A 
dispute about whether consent has been unreasonably withheld may be referred to the Commission for conciliation and, if 
necessary, arbitration. 
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Reasons for Decision 
1 These two matters relate to the appropriate level of classification of Duty or Shift Medical Scientist employed by PathWest.  

They were not resolved by conciliation and were referred for hearing and determination pursuant to s44 of the Industrial 
Relations Act 1979 (the Act). 

2 The schedule to the Memorandum of Matters Referred for Hearing and Determination in PSA CR 15 of 2006 is in the 
following terms: 

1. The Applicant says that: 
(a) The position, Duty Medical Scientist Position No. PC 001535, was not correctly classified by 

Path West in 2005 when it was transferred from Path Centre and that the Respondent ought have 
ensured that all positions created within the new entity were classified correctly. 

(b) It disputes in part the accuracy of the assessment reports, including the comparisons and 
conclusions therein, the Position Evaluation Questionnaire and the resulting BiPERS assessment 
score. 

(c) The decision of the Respondent’s Classification Review Committee to declassify the appeal 
position to GOSAC Level 2/4 in 2001 is relevant to any review of the appeal position and 
essential if reviewed as a reclassification. 

2. The Applicant seeks that: 
(a) The Public Service Arbitrator (“the Arbitrator”) determine the value of the position in 2005 

rather than undertake a reclassification review which requires a demonstration of work value 
change between 2001 and 2005.  

(b) The classification level of the appeal position be determined as HSU Level 6. 
3. The Respondent rejects the Applicant’s claims and says that: 

(a) The application can only be processed by way of a current reclassification application. Any 
changes in the classification of the appeal position must be subject to significant work value 
change as prescribed in Principle 6 of the State Wage Case. 

(b) There is no jurisdiction for the Arbitrator to determine the classification of the appeal position 
without a work value review. 

(c) The Applicant’s member has a right to a review of the CRC’s determination of 15 March 2006 
but no right to seek a review of the 2001 decision as at the time of that decision: 
(i) The Applicant was not the relevant registered industrial organisation; 
(ii) The HSU Award and Agreement had no application; 
(iii) The current incumbent was not the incumbent of the appeal position; and 
(iv) The current employer was not the employer. 

4. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all and requests that 
the application be dismissed. 

3 The schedule to the matter in PSA CR 20 of 2007 is in the following terms: 
1. The Applicant: 

(a) Disputes the decision of the respondent to downgrade the classification of all Level 7 Duty/Shift 
Medical Scientist positions as detailed in the Internal Memorandum from Dr Peter Flett, Chief 
Executive dated 25 June 2007. 

(b) Disputes that it sought a review of the Level 4/6 Medical Scientists positions working on shift. 
(c) Says that the appropriate classification of the Duty/Shift Medical Scientist positions is HSU 

Level 7. 
(d) Says that the Respondent has failed to demonstrate that any tasks, skills, responsibilities have 

been removed or the conditions under which the work is performed have changed sufficiently to 
justify the reduction in classification of these positions. 

2. The Applicant says that the classification of the positions ought to be determined by reference to the work 
value of the positions in question.  The factors in determining the work value are: 
(a) The value of the work performed; 
(b) The responsibilities and skills required; 
(c) Comparisons of the work requirements of the job with jobs (internal and external) having 

similar duties, responsibility and skill requirements; 
(d) The structural relationships of the jobs; and  
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(e) An assessment against the Classification Level Descriptors as defined within Clause 18. – 
Salaries and Payment, sub clause (4) (e) of the Health Services Union WA Health State 
Industrial Agreement 2006. 

It disputes that this matter ought properly proceed as a reclassification appeal pursuant to the work value 
change test.  

3. The Applicant seeks an order that the Respondent’s decision to reduce the classification of the positions be 
quashed and that the positions be classified at HSU Level 7. 

4. The Respondent rejects the Applicant’s claims and says that: 
(a) (i) The work value of all health professional positions has been the subject of P 18 of 2003, and 

from 25 July 2005, PathWest health professionals were covered by that application.  The 
majority of medical scientists on shift work were classified as Level 2/4 under the 
Government Officers Salaries, Allowances and Conditions Award 1989 and on translation to 
the Hospital Salaried Officers Award 1968 were classified as Level 3/5. These positions 
were granted the benefits of P 18 of 2003 and were reclassified to Level 4/6 from 25 July 
2005. 

(ii) The Applicant sought review of the Level 4/6 medical scientist positions working on shift, 
as a small number of similar positions at the laboratories at Royal Perth Hospital and 
Fremantle Hospital and Health Service classified as Level 7, were transferred to the 
PathWest structure. 

(iii) The Chief Executive Officer PathWest determined that there had been no change in work 
value of the medical scientists on shift and the level of work required was within the Level 
4/6 range. 

(iv) The Chief Executive Officer PathWest has determined that the work performed by all 
medical scientists on shift is at Level 4/6 and has taken appropriate steps to address the 
anomalies in respect to those positions in the amalgamated laboratories that were Level 7. 

(v) If the employer requires other than staff at Level 4/6 to perform shift work, it can direct any 
medical scientists at the appropriate level to do so pursuant to clause 15 of the Health 
Services Union – WA Health State Industrial Agreement 2006. 

(b) (i) The matter ought properly proceed as a reclassification appeal pursuant to the established 
work value change test. 

(ii) If the matter is not to proceed as a reclassification appeal, then the Respondent seeks that the 
Arbitrator determine what test is to be applied in determining the classification levels 
including: 
(aa) Whether there is a capacity for a process different to that applicable to 

reclassification appeals; 
(bb) What tests are to be applied within an arbitrated process; 
(cc) Whether a separate arbitrated process is to coexist alongside the traditional 

administrative review process based on the work value change test; and 
(dd) What criteria are required to progress claims under an arbitrated process. 

5. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all.” 
Background 
4 In respect to PSA CR 15 of 2006, the Public Service Arbitrator dealt with this matter by Reasons for Decision dated the 19th 

October 2006 as to the application for the Statement of Principles (2006 WAIRC 05622).  That decision was the subject of an 
appeal to the Full Bench (FBA 37 of 2006, 2007 WAIRC 00396) and was remitted to the Arbitrator on the basis that, in effect, 
the Statement of Principles did not cut down the jurisdiction of the Arbitrator to deal with the matter and the Principles did not 
apply to it.   

5 Since then PSA CR 20 of 2007 also arose.  Its subject is the Duty/Shift Medical Scientist positions located at Royal Perth 
Hospital and Fremantle Hospital and Health Service (“RPH” and “FH” respectively), whereas the position in PSA CR 15 of 
2006 is located at Sir Charles Gairdner Hospital (“SCGH”).  They were listed for hearing jointly on the basis that similar issues 
arise in respect of the Duty Medical Scientist position occupied by Mr Cardey SCGH, the subject of PSA CR 20 of 2007.   

6 The Parties filed the following Statement of Agreed Facts in the following terms:  
1. During the 1970’s, the State Health Laboratory Service (SHLS), located on the Queen Elizabeth II Medical 

Centre, Nedlands, performed laboratory services for the Public Sector.  The Civil Service Association had 
industrial coverage.  Classification determinations affecting the SHLS were made by the Public Service Board.   

2. There were medical/hospital laboratories attached to teaching hospitals where the HSU had industrial coverage.  
From 1971 the Hospital Salaried officer Appeal Board Agreement was signed and remained in operation until 
1978.  This Agreement was based upon the Public Service Appeal Board Act.  From 1978, classification 
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determinations were made in accordance with the Hospital Salaried Officers (Classification Review) Industrial 
Agreement No. 2 of 1978 under the Chairmanship of a Commissioner of the WA Industrial Relations 
Commission (WAIRC). 

3. On 10 April 1995, Path Centre came into existence after being gazetted as an Agency.  Prior to this, it had been 
the SHLS, a branch of the Health Department.  The CSA achieved industrial coverage of all the salaried 
employees of Path Centre.  The remaining hospitals i.e. Royal Perth Hospital, Fremantle Hospital, King Edward 
Memorial Hospital and Princess Margaret Hospital continued to provide laboratory services under their own 
respective hospital boards and industrial coverage remained with the HSU. 

4. The Path Centre was abolished on 15 July 2005 and Path West was created.  Path West was established as part 
of the Metropolitan Health Services and the HSU gained industrial coverage of Path West salaried employees 
(see Appendix 7 and 8). 

PSA CR 15 of 2006 
5. By way of correspondence dated 26 July 2005, the HSU raised the issue of the classification of the Duty 

Medical Scientist, Position No. PC 001535 with management of Path West.  The HSU raised concerns about the 
decision in 2001 to classify the position from a GOSAC Level 5 to a GOSAC Level 2/4.  The HSU sought a 
meeting to discuss these issues further (see Appendix 9). 

6. A meeting between the parties took place on the 12th August 2005 and it was resolved at this meeting that the 
HSU would document its concerns regarding the decision. 

7. The HSU documented its concerns by way of correspondence dated 31 August 2005 and sought confirmation of 
an agreed effective date (see Appendix 10). 

8. Path West responded on 2 September 2005 (see Appendix 11 and 12) indicating that they would commission an 
independent assessment of the position and that this information would be forwarded to the Classification 
Review Committee for a final determination.  An effective date of 31 August 2005 was agreed for Post No. PC 
001535. 

9. Path West engaged Austral Training and Human Resources to conduct the review and their report was provided 
to Path West on 15 March 2006 (see Appendix 15).  This report was then forwarded to the Classification 
Review Committee who determined that the classification of the appeal position was correctly classified at 
Level 3/5 (now 4/6). 

10. The HSU disagreed with the decision and lodged an application (PSAC 15 of 2006) to seek resolution of this 
matter by way of arbitration. 

PSA CR 20 of 2007 
11. On 10 January 2007 the HSU emailed Path West to seek urgent clarification regarding a recent job vacancy 

advertised on JobsWA.  The position was located at Fremantle Hospital (Post No. FH001536) and was an after 
hours Medical Scientist position in Haematology and Transfusion Medicine (see Appendix 16). 

12. Path West advised that they had decided when this position became vacant that they would alter the 
classification from Level 7 to Level 4/6.  Path West advised that they were in the process of identifying the 
appropriate classification and as the position needed to be urgently filled a decision had been taken to advertise 
the position at the Level 4/6 rather than the Level 7. 

13. The HSU protested this decision and advised that they were in dispute regarding the decision and that if the 
decision was not changed then the HSU would consider its options.  

14. Path West advised 15 January 2007 that they had directed HCN to withdraw the advertisement but indicated 
that a new Medical Scientist position at level 4/6 would most probably be created and advertised in the near 
future.  The advertisement was withdrawn. 

15. On 12 February 2007 the HSU sought clarification from Path West regarding another position that had 
previously been a substantive Level 7 but was being advertised at Level 4/6.  This position was located at Royal 
Perth Hospital in the Core Clinical Pathology and Biochemistry Department. 

16. Path West advised that this advertisement would also be withdrawn. 
17. Mr Keith Dodd from Dodd and Young Human Resource Consultants was engaged to initially review the 

position at Fremantle Hospital (see Appendix 147). Mr Dodd was asked to subsequently review the positions at 
King Edward Memorial Hospital and Royal Perth Hospital and he submitted a further report (see Appendix 18). 

18. On 5 May 2007 an Extraordinary Meeting of the Path West Classification Review Committee was held to 
discuss the issues of the classification of Shift Medical Scientists across all Path West sites (see Appendix 19). 

19. On 25 June 2007 Dr Peter Flett, Chief Executive issued an Internal Memorandum to Site Managers advising 
that Health Industrial Relations Service had reviewed the Shift Medical Scientist positions and in conjunction 
with senior management from Path West had determined that these positions would be classified at Level 4/6 
throughout Path West (see Appendix 22).  Staff directly affected were advised in writing of this decision. 
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20. The HSU received notification of this decision on 26 June 2007 via email from Mrs Mary Burns, A/Manager 
Human Resources.  

21. The HSU responded to Mrs Burns via email requesting copies of various documents that were utilized in 
making this decision. 

22. On 26 June 2007 the HSU lodged an application in the WAIRC (i.e. PSAC 20 of 2007) as a result of this 
decision. 

23. At the conference held into this application on Friday 29th June 2007 the Arbitrator issued a direction pursuant 
to s 44(6)(ba)(iii) of the IR Act that a range of documentation be provided to the applicant. 

24. The respondent complied with this direction by the stipulated date. 
25. It should be noted that “Medical Scientist” used to be referred to as a “Medical Laboratory Technologist”. 

Method of Assessment 
7 The first issue for consideration is the appropriate mechanism for the review of the level of these positions.  It had been argued 

by the Respondent that the Work Value Change test is applicable and that the Applicant needs to demonstrate that there has 
been a significant increase in the work value of the position to justify the reclassification.  Conversely, the Applicant says the 
Respondent must demonstrate that there has been a reduction in the level of work to justify the reduction in classification. 

8 It is noted that the Statement of Principles do not apply to the consideration of this matter.  The question though is whether the 
Work Value Change test applies, regardless of it being incorporated into those Principles.   

9 The concept of Work Value is one means of setting remuneration levels for particular work by determining the value to be 
attributed to that work.  The concept has been in existence for many years before the concept of “work value change” was 
included within the Principles as one of the limited ways in which an increase in the level of remuneration could be justified. 

10 Work Value is a tool or mechanism to assess the requirements of a job, and then to assign a relative value to the job.  In the 
Scientific Officers Case ([1962] AR (NSW) 250 at 268), it was noted that the proper course was “to fix a rate based exclusively 
on work value”.  Reference was made in that decision to the Professional Engineers Base Grade Case of the Commonwealth 
Conciliation and Arbitration Commission in June 1961 (Serial No. A 8508) where the Commission said that there had 
previously been too much attention to salary patterns, the appropriate position in the wage structure, relationships with other 
employees, “and too little attention to actual duties, responsibility and work value…” The Scientific Officers Case also noted 
the New South Wales Marine Motor Drivers Case of 1960 where Beattie J said: 

“A consideration of the work done by the employees still remains a predominant matter, for, in essence, the 
Commission’s task is to place a value on the work done by employees in the classes for whom wages are to be fixed as 
minima”.  (1960 AR 256 at 259) 

11 The decision in the Scientific Officers Case (supra) refers to the assessment of the work value by reference to the nature of the 
work, the responsibilities of the position, the conditions under which it is performed, and the qualifications and experience 
required.   

12 It is noted that in the Metal Trades Award 1952 ((1967) 121 CAR 587), the Commonwealth Conciliation Act and Arbitration 
Commission examined the work undertaken pursuant to that award for the purpose of establishing margins to be applicable to 
the rates of pay.  In that case, Commissioner Winter had undertaken an investigation on behalf of the Commission taking 
account of “such factors as skill, qualifications, aptitude, experience, nature of the work and conditions in which or under 
which it is carried out.” [at 589] 

13 Wording similar to that used in the Scientific Officers Case (supra) and the Metal Trades Award Case (supra) is reflected in the 
Work Value Change Principle of this Commission’s Statement of Principles ((2007) 87 WAIG 1487 at 1517), where: 

“Changes in Work Value may arise from changes in the nature of the work, skill and responsibility required or the 
conditions under which the work is performed.  Changes in work by themselves may not lead to a change in wage rates.  
The strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a 
significant net addition to work requirements as to warrant the creation of a new classification or upgrading to a higher 
classification.” 

14 Most importantly for the purposes of this matter, the Principle is titled “Work Value Change” and the Principle commences 
with the words “Applications may be made for a wage increase under this Principle based on changes in work value.” 
(emphases added)  

15 Therefore the  Work Value Change Principle contained in the Statement of Principles clearly demonstrates by its wording that 
it relates to claims based on changes in work value.  Where the claim is not based on changes in work value that Principle 
(even if it otherwise applied) has no application.  However, assessment of the work value of a position remains the appropriate 
mechanism for determining the appropriate level of classification.  The history of work value demonstrates that it is a scheme 
which enables the allocation of a level of classification to a position by reference to a range of criteria used to measure the 
requirements of the job.  This concept of work value predates the current system of the Wage Principles. 

16 The matters before the Arbitrator on this occasion do not rely on any aspect of a claim of changed work value.  On the 
contrary, the claims are based not on changed work value but on changed (reduced) classification levels.  The claims are that 
the changed (reduced) classification level is inappropriate.   
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17 Therefore, according to the authorities cited above, for the purposes of determining whether the appropriate classification is at 
one level or another, it is necessary to examine the work value of the positions. This is done by reference to the same factors as 
are considered in reference to change, being “the nature of the work, skill and responsibility required or the conditions under 
which work is performed,” which mirror those aspects examined by Winter C in the Metal Trades Award 1952 case, the 
Scientific Officers Case and referred to above. 

18 If the classification level is appropriate to the nature of the work, skill and responsibility required or the conditions under 
which the work is performed, then the level of classification remains the same.  This consideration applies to both 
reclassification appeals and to these claims.  However, a reclassification appeal is usually based on a claim that there has been 
a significant net addition to the work value of the position by changes to the skill, responsibility or other work requirements.  
The fact that these claims are different to the usual reclassification appeal does not prevent the Arbitrator exercising 
jurisdiction under s80E of the Act.  Section 80E(2) of the Act is, in effect, a subset of subsection (1) and, in particular, it 
enables the Arbitrator to deal with matters relating to the appropriate classification level of a position, whether it is based on 
significant net addition to work value or on a challenge to the level of classification allocated to, for example, a newly created 
position. 

19 There are other aspects in respect of classification determination which need to be noted.  The first is that particular jobs have 
some aspects which are of a permanent nature and are performed on a regular basis.  Other duties and responsibilities are 
performed only part of the time.  Those duties or responsibilities could be performed intermittently, or they could be regular 
but minimal, forming only a very small part of the job. 

20 It should also be noted that in the assessment of level of skill and responsibility: 

• a higher level of classification is not necessarily justified if the position performs a broad range of work which 
is all at the same level; 

• a higher level of classification is not justified on account of higher than usual/average work load; 

• it does not take account of attraction and retention issues. 

• Position Evaluation Questionnaires, along with BiPERS assessments, are helpful tools in the assessment of the 
value of a position.  However, they are not determinative.  It is not unusual for different factors within such 
assessments to be given different values by the incumbent, the supervisor, the management and an independent 
assessor. 

21 In assessing the work value of a position one also needs to examine where it fits in the classification structure.   
The Development of the Professional 
22 The positions the subject of these matters are part of what are generically called the Health Professions.  In this case, the 

employer has classified these positions as Level 4/6 in the HSU broad banded classification structure. 
23 The Scientific Officers Case also dealt with the purpose of incremental scales of salaries and steps.  It noted in respect of the 

Professional Engineers Case (No. 2) (A 8508 page 47): 
“Upon the first aspect we see no room for doubting that in a scale of salaries reflecting work-values…the proper 
function of increments be a measurement of the increasing value of an employee’s work within a class by experience, 
practice, and learning; upon promotion, by his ability and aptitude to perform the higher grade and more skilled work 
involved…in the promotion” (page 284). 

24  In what is known as the Chiefs and Deputies case ((1992) 72 WAIG 614), Commissioner Negus made comment regarding the 
development of skill and expertise in the professions and how that relates to the incremental scheme.  He said: 

“In each profession, new graduates who obtain employment, are accepted as being in an extension of their academic 
training and are remunerated accordingly.  They are classified Level 2/4 (Clause 7) (C.S.A) or at Level 3/5 under the 
H.S.O.A scales.  That grading starts them at $26,533 p.a and incorporates five further incremental movements on an 
annual basis which brings the end rate to $36,688.  Those are the November 1991 rates, which incorporate at 2.5% 
increase over the comparative chart (supra). 
I have reason to believe that the rationale which underpins the Level 2/4 (Clause 7) classification and its associated 
incremental progressions may not be widely understood across the public sector.  It is possible that in some workplaces 
the situation has been misinterpreted and I am reasonably certain that the related concept of criteria progression has 
taken on an air which was never envisaged by its creators. 
The erection of the Structural Efficiency Principle, predicated upon the provision of career paths and the establishment 
and maintenance of appropriate relativities across all areas of employment, demands that we seek to achieve a 
commonality of approach at least across the public sector.  Such a common approach must also take care not to 
discriminate between these professional callings and clerical/administrative officers nor indeed those employees whose 
skills are based on trade qualifications associated with their functions.  Basic principles must be applied even handedly 
whether we are considering workers at 80% or at 180% of the tradesperson’s rate. 
The parties to public sector salary awards have been implementing one phase of the award restructuring or award 
modernisation process for some time now with their joint study of skills resource management.  It is my understanding 
that one outcome of the process of skills identification and more precise job definition will be a new approach to the 
concept of incremental progression.  When the skills required for the efficient operation of an enterprise have been 
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identified and classified into a hierarchy then training opportunities will no doubt be made available to allow acquisition 
of those skills by employees. 
Presumably employees will advance through the sub-strata of salary increments within a broad-band as rapidly as they 
can demonstrate the possession and application of the required skills… 
As noted earlier, there is a guaranteed movement through six increments spanning three levels during the first six years 
of post-graduate employment.  At that point further upward movement, as a general rule, depends upon competing for 
and winning advertised vacancies as and when they occur.  That has been the traditional and time honoured method of 
career advancement in the public sector and it has been the only way in which superior performance has been 
recognised and rewarded.  Employees in some of the professional callings have been extended an extra privilege, in that 
criteria progression has been made available to them. 
The Public Service Commissioner outlined the general principles governing criteria progression in a circular dated 31 
January 1989.  It is my belief that the extension of the privilege was intended to provide a mechanism for professional 
officers who were worthy of promotion to be able to achieve some career advancement despite there being no vacant 
items available for advertisement at the higher levels.  It is a concept which fits squarely within the career paths notion 
of the Structural Efficiency Principle and it seems to me that the time is ripe for the industrial parties to devise some 
model pyramid structures which might provide a framework against which a member of a profession could measure and 
assess some reasonable career aspirations.  
… 
The rationale which underpins the six step progression through the full range of three broad-banded levels should be 
clearly stated so as to dispel some of the cloud of misconception which I suspect pervades many minds in the public 
sector.  The regular salary increases are a recognition that a graduate with a newly acquired baccalaureate degree is but 
an apprentice in relation to the effective practice of the profession.  The early years on the job provide an opportunity 
for the tyro, under the supervision and guidance of more senior colleagues, to continue to develop further expertise and 
knowledge relating to the practice of the profession.  The work value of the practitioner will increase year by year and 
that increasing value will be recognised by the significant salary increases.   
It follows axiomatically that an 8%  pay rise should not occur at the stroke of a pen.  If it is justified by increasing work 
value then it should be awarded on the basis of real evidence that the professional development and experiential growth 
has in fact occurred.  It might be reasonable to expect then that a performance appraisal system for professional officers 
would be even more carefully structured and implemented than might be acceptable for public servants moving through 
annual increments of a single broad-band.  Given that the extra payments are directly related to performance linked 
accumulation of knowledge and expertise, it follows inexorably that one qualifies for the annual increase, not by 
growing older but by practicing the profession. 
… 
The next axiom is that professional officers who reach the top increment of the base level can be considered to be fully 
fledged in their calling and able to practise with minimal supervision.  By definition, they will be expected to participate 
in sufficient post-graduate study, seminars, conferences and the like to keep pace with the ongoing development which 
is a feature of every profession.” (Emphasis added.) 

(It is noted that due to the recent Review of Specified Callings (P18 of 2003), reference by Negus C to Level 3/5 is now Level 
4/6.) 

25 I respectfully concur with the comments of Negus C.  It should be recognised that Level 4/6 encompasses 3 otherwise separate 
levels.  They are combined to enable the newly qualified but inexperienced professional to develop their skills and expertise 
over time.  At the top of that 3 level range, they ought to be autonomous, “fully fledged”, professionals, competent to perform 
with minimal supervision.  That is the context in which these positions are to be considered.  

These Positions 
26 Individual claims are required to be treated according to their particular circumstances, characteristics and history.  In respect 

of the position occupied by Mr Cardey, there is a lengthy history.  It is important in this case that the Respondent agreed to 
review the decision to downgrade the position and, following that review, maintained its decision to downgrade level of 
classification of the position.  The Applicant challenges that decision.  The other matter also relates to the downgrading of the 
level of classification, to positions said to be similar. 

27 These claims do not relate to all medical scientist positions but to a particular group whose roster arrangements mean that they 
work after hours, without professional supervision.  They are isolated from their professional and line management supervisors 
when on night shift.  During that time when they perform after hours duty without supervision, the Applicant says that they are 
required to perform at a higher level than is generally to applicable medical scientists working day shift.  They have no 
immediate access to superior expertise and bear a higher level of responsibility for decision making and technical expertise 
than those medical scientists who do not perform after hours work in isolation.   

28 The shift arrangements allow for the medical scientists on day shift to work with peers at the same level and to refer to and be 
supervised by more senior, more responsible officers in respect of, in particular, urgent and more complex matters.  That 
supervision is not available to these officers when they perform night shift.   



482                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

29 The Duty or Shift Medical Scientists’ roster allows them to work some regular shifts where they are in contact with their 
colleagues and supervisors, such as the afternoon shift.  This enables training and familiarisation with developments in the 
profession and in the workplace generally.  However, for a very significant portion of their roster, they are isolated from other 
professional expertise.  In fact that is the basis upon which the position is established. 

Additional Training 
30 It is agreed that entry level Medical Scientist could not undertake after hours duty in isolation as these positions do.  Only an 

officer in the upper increments of Level 4/6 is considered for being rostered after hours because the nature of the work is 
autonomous.  They then receive additional training for a period of some months before being rostered after hours.  The 
evidence is that some Medical Scientists at the top of the Level 4/6 scale are not confident enough to work in isolation in this 
way, even after such training.   

The Job Description Form 
31 The Current Job Description Form applying to the position which Mr Cardey occupies (Statement of Agreed Facts and Agreed 

Set of Documentation, Volume 1, Appendix 15) lists its Key Responsibilities as: 
“Is the Duty Haematology Medical Scientist for PathCentre in routine haematology, coagulation and transfusion 
medicine working unsupervised after-hours.  Accountable for the rapid provision of results, their interpretation and 
validation.  Provides after-hours Haematology reference laboratory functions for all PathCentre laboratories.  Provides 
expert scientific advice to medical officers and scientists both, internal and external, to the Division and PathCentre.  
Determines further evaluation of equivocal results.  Solves and troubleshoots technical problems which potentially 
prevent the provision of results.  Shift Relief (Haematology) – See Section 6”  (Emphasis added). 

32 In section 4 – Statement of Duties for this position, the professional requirements are: 
“Works as the Duty Haematology Medical Scientist for PathCentre in the routine haematology, coagulation and 
transfusion medicine sections of Haematology in the Clinical Pathology Division unsupervised after-hours to provide a 
24-hour service to the Sir Charles Gairdner Hospital and Branch laboratories.  Applies approved procedures and 
practices, both routine and complex, to examine clinical specimens, in accordance with quality assurance standards. 
1.1 Accountable for the rapid provision of results, their interpretation and validation.  
1.2 Provides after-hours Haematology reference laboratory functions for all PathCentre laboratories. 
1.3 Provides expert scientific advice to medical officers and scientists both, internal and external, to the 

Division and PathCentre. 
1.4 Determines further evaluation of equivocal results. 
1.5 Solves and troubleshoots technical problems which potentially prevent the provision of results.  
1.6 Responsible for compliance with internal quality assurance programs and maintenance of accreditation 

standards as they apply to after-hours Haematology, Coagulation and Transfusion Medicine. 
1.7 Participates in continuing scientific education and competency programs.   
1.8 Contributes to staff training as required.” 

33 The Essential Selection Criteria for this position include the demonstration of substantial experiences in particular areas, 
including in the use of modern automated haematology analysers and computing systems, demonstrated use of analytical 
problem solving skills and the ability to work unsupervised and to provide team leadership. 

34  It is noted that this Job Description Form does not refer to this position as supervising or managing any other positions, and 
does not indicate that any other positions report directly to the position, however it is interesting that the position is actually 
required to provide team leadership. 

Other Evidence 
35 Mr Cardey challenges that there are senior staff on call and says he works totally unsupervised after hours.  He says that the 

only on call staff that are available are Medical Scientists who can be called in to replace an employee who calls in sick or if 
the work load necessitates due to some major trauma.  He says that there is now a new laboratory assistant in haematology 
working until 1800 hours Monday to Friday under supervision and notes that the “manual” requires that the shift scientist 
supervises the laboratory out of hours.  Mr Cardey’s evidence also includes that the branch laboratory personnel contact him 
regarding equivocal results which require them to send a sample to him for further testing.  He says that the cross matching of 
blood with anti bodies requires skills and experience that the branch scientist is not trained to handle. He has given a range of 
examples of the types of circumstances in which branch scientists contact him for advice. 

36 According to Dr Kent the position occupied by Mr Cardey is required to work unsupervised providing all the necessary 
services in the three areas of Haematology.  Dr Kent also notes that phone calls are frequently received from branch 
laboratories’ staff and that their problems are mainly resolved by this position, but this sometimes requires liaison with the on-
call pathologist.  He says that there is also a considerable number of telephone calls from medical staff especially junior  
medical staff at Sir Charles Gairdner Hospital who have problems with the interpretation of haematology results and the 
position is required to provide this expert advice.  He says that such direct contact with the branch laboratory staff and medical 
officers is extremely rare for normal hours Level 4/6 Medical Scientists. 
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37 Ms Brogden’s statement says that these positions do not meet the Level 7 descriptors in a number of aspects in respect of line 
supervisory responsibility, but meet other requirements for example: the “[p]rovision of advanced services for patients with 
acute conditions or complex needs in a field recognised and required by the industry, requiring advanced practical skills” 
(Respondent’s Statement, attachment 6 at para 31).  They provide an advisory service to the branch laboratories.  In respect of 
the position in the Department of Haematology, Fremantle Hospital: “the only out of hours referred work that is referred into 
the teaching hospital is antibody identification.  The only reason it is referred is not because the skills are not there but because 
the cost of retaining that testing in all the branch laboratories outweighs the need for the very few times that the service would 
be required and does not affect patient outcome” (Critique of the Reports by Dodd and Young, Statement of Agreed Facts, vol 
2, 21, p2). 

Statistical Analysis 
38 Mr David Roy Taylor gave evidence of undertaking a statistical analysis of the tests performed by these officers between 7pm 

and 7am. (Statement of Agreed Facts, vol 3, 3.8)  I have considered those statistics and conclude that they have very little 
meaning for the purposes of this issue.  Bald numbers of test and the time they might take is of very little assistance in deciding 
whether there is a higher level of complexity and responsibility held by these positions. 

Access to Pathologists on Call 
39 There is also an issue of the actual degree of responsibility borne by these positions.  The Respondent says that there are other 

more senior professionals available to be consulted if necessary.  There is a pathologist available on call and other officers are 
contactable by telephone. It is clear, particularly from the evidence of Mr Cardey, that it would only be in extreme cases that a 
pathologist would be called in.  The Shift Medical Scientists are trained and competent to meet the great bulk of circumstances 
they encounter. 

Scientific Work/Clinical Application 
40 One of the particular areas of dispute is the line between the scientific work and its clinical application.  I find that an 

experienced, competent Medical Scientist undertaking this work will, upon finding particular results to particular tests, realise 
that there is an issue which needs discussion with the clinician.  Such an issue might be a reading which leads the scientist to 
believe that the test was undertaken in a way which may have interfered with the results, such as a blood test being taken from 
the drip arm of the patient.  This is a question of the scientist’s expertise in the testing process rather than involvement in the 
clinical situation.  Had I heard from clinicians I can readily assume that those clinicians would most vehemently object to any 
suggestion that the Medical Scientist is involved in giving advice which steps over the line into the clinical environment.   

41 Therefore whilst I accept Dr Kent’s evidence that the scientist has an important role to play in the monitoring of a patient’s 
condition by reference to a series of tests, and that junior doctors may welcome the expertise of a medical scientist, there is a 
line to be drawn.  That line is drawn on the basis of the testing, analysis and interpretation of the results, not in a clinical role.  
As the Respondent says: 

“Clinical interpretation of the results is the responsibility of the requesting clinician and, if required, a Pathologist”.  
(Respondent’s Submission 5 March 2008, p 6) 

Tertiary Hospital v Branches 
42 The work performed at the laboratories concerned is said by the Applicant to be more complex than the work in the branch 

laboratories because the more complex cases of patients are dealt with in those tertiary hospitals.  It is also said that the tests 
concerned are more complex in terms of the validation of results and their analysis.  The Applicant’s witnesses say that the 
work of these laboratories, performed by the After Hours Medical Scientist is more specialised than the work performed in the 
branches, whereas the branches perform a broader range of tests.  The Medical Scientists working in branches are said to 
contact the After Hours Medical Scientists for advice and guidance in the areas of their expertise. 

43 The Respondent says that the personnel at the branches are competent to perform the same tests, but for the sake of the most 
productive allocation of resources, particular functions are focussed on the laboratories where the After Hours Medical 
Scientists work. 

44 I find that there is a broader range of testing undertaken by the branches and the complex cases and specialised testing 
undertaken at what might be called the tertiary laboratories.  In fact, Job Description Form recognises this, saying that the After 
Hours positions provide “after hours Haematology reference laboratory functions” and expert advice to medical officers and 
scientists both internally and externally. 

Conclusions 
45 In applying the type of factors which make up the Work Value assessment criteria, the question is whether the nature of the 

work of these positions is such that they exercise higher levels of skill and responsibility and that the conditions under which 
work is performed mean that their work value is at a higher level than those of Medical Scientists not working night shift.  If 
so, is it at such a higher level as to warrant the positions being classified at the higher level? 

46 One of the weaknesses of the broad banded system, and in particular where there are 3 levels combined as in the level 4/6 is 
that within that 3 level classification, there will be positions which require different levels of responsibilities, expertise and 
involve different levels of complexity.  There will be some which will require the maximum responsibility, expertise and 
complexity whilst others may not meet those maxima in any or all of the aspects of the position.  All of those positions have 
the same classification. 
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47 It is to be remembered that the classification of Level 4/6 encompasses 3 separate levels, allowing for the development of the 
professional, from the fledgling to the autonomous.   

48 There are many health professionals who work in positions where they are required to work autonomously.  Social workers are 
a case in point.  One would expect that they would be fully trained and competent to do so or have access to others for 
expertise and support.  However this does not make them Senior Professionals as is required for classification at Level 7.   

49 The evidence leads me to believe that the Duty Medical Scientists – After Hours, the subject of these matters, perform at a 
higher level than their day shift colleagues.  They spend a not insignificant period of their total roster in circumstances where 
higher level expertise and supervision is not immediately available.  Therefore, the portion of time when they are required to 
take on a higher level of responsibility is substantial.  As noted by both Dr Kent and Mr Taylor, a purely statistical analysis of 
the number of tests performed does not in itself indicate the degree of complexity or level of responsibility held by these 
positions.   

50 I point out that it is not merely that they work autonomously which is the issue separating them from their colleagues.  Most 
significantly, it is that while they are working in professional isolation, they perform work and bear responsibility not expected 
of those working in a collegiate, supervised environment.  So it is not the circumstances under which they work per se which is 
the distinguishing feature, but that they bear a higher level of responsibility for the work of the laboratory, for the expert advice 
sought from them, both internally and externally, by clinicians and other laboratory personnel.  They have a higher level of 
decision-making. 

51 This is confirmed by the fact that Medical Scientists are not considered suitable to fulfil the requirements of this role until they 
are at or near the top of the 3 level classification, with additional training.  Even then, some are not considered confident to 
perform in isolation. 

52 Therefore, I conclude that the Medical Scientists who work in isolation, who perform at an advanced level and provide expert 
advice to clinicians and other laboratories, are performing work at a higher level than is contemplated by Level 4/6.  The 
expectation of this position is in effect that it will perform autonomously at a level where an officer at Level 4/6 would 
normally be able to refer directly to a Level 7 for further advice. The expectation is that the After Hours Medical Scientists will 
handle a great bulk of any matters that come to them.  The evidence of referral to higher level expertise such as pathologists is 
that it occurs very rarely. 

53 Therefore, I find that the Duty Medical Scientist – After Hours position ought to be classified at Level 7.  In coming to this 
conclusion I note Ms Brogden’s evidence that a number of the criteria for the Descriptors for Level 7 are met, but others are 
not (Respondent’s Statement, attachment 6 at para 27 – 44). 

54 Having reached this conclusion, I note, with reservations, the Descriptors for the various levels of Health Professionals arising 
out of the Health Professions Work Value Review (P18 of 2003).  This reservation is on the basis that the parties have not had 
the opportunity to argue the matter before me.  In those circumstances I draw no conclusions about those Descriptors and 
whether it is necessary for each aspect be met for every position. 

55 The Health Professions Work Value Review of all of the specified callings was based on a claim of increased work value and 
medical science disciplines were generally part of that Review.  

56 Reference has been made to the Descriptors for the Revised Classification Structure agreed between the HSU and the 
Department of Health (Statement of Agreed Facts, vol 1, 4).  This is a very instructive document and distinguishes between the 
different levels.  The opening paragraph reads: 

“Prerequisite: Essential Academic Requirements for All Health Professional Specified Callings Positions.  
The minimum essential academic requirements for Health Professional positions will be a three or four year tertiary 
degree as designated and required for each Specified Calling. 
Where legislation requires Registration to practise, health professionals will require registration with the appropriate 
Registration Board”. 

57 The document then goes on to deal with the requirements for each level.  Level 4/6 is described as follows: 
“Level 4/6 provides for health professionals from entry level following tertiary graduation to the maximum point within 
the Level 4/6 incremental range. 
Initially the work of a new graduate is subject to professional supervision and at entry level the health professional will 
deliver professional services and will make decisions that impact on the services they provide with formal supervision 
and guidance from senior health professionals. 
As experience is gained, the contribution and the level of professional judgement increases and professional supervision 
decreases, until a wide range of professional tasks is capable of being performed under general professional guidance.  
With experience and increased skill level, independent professional judgement will be exercised in recognising and 
solving problems and managing cases where principles, procedures, techniques and methods require expansion, 
adaptation or modification. 
Having progressed to the maximum point within the Level 4/6 incremental range the health professional will be an 
autonomous practitioner.” 
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58 Level 7 is then described as being: 
“LEVEL 7 Health Professional Progressional or 1st Promotional Point. 
Level 7 is a senior health professional position.  The senior health professional will deliver professional services 
independently, seeking guidance as required. 
Decision Making Standards 
The position will make independent decisions that impact on practice at this level.  The senior health professional will 
seek guidance from higher level health professionals as required for decisions related to professional services and 
duties, including staff and student supervision.   
Communication Standards  
The position will require effective communication in clinical/professional, administrative and education aspects of the 
role and will require use of a high standard of negotiation, organisational and liaison skills with all staff and patients. 
Knowledge and Skill Proficiency Standards 
The position will require thorough professional knowledge of methods, principles and practice and skills across client 
groups and work areas, and may require other qualifications or training relevant to the particular practice setting.  The 
position will require professional development in practice areas as well as development in leadership and/or supervision 
and administration processes. 
Professional Role Standards and Characteristics for a Level 7 Senior Health Professional Position 
Emphasis on each criterion will reflect the focus of the individual position.   

• Provision of advanced services for patients with acute conditions or complex needs in a field recognised and 
required by the industry, requiring advanced practice skills. 

• Coordination and evaluation of a recognised area of advanced professional practice for a region/area or 
teaching hospital. 

• Provision of an advisory service in relation to advanced clinical/professional practice for a region/area or 
teaching hospital. 

• Liaison with external agencies in the implementation and evaluation of advanced services. 

• Undertakes research in areas of advanced professional practice. 

• Provision of education/training for health professionals, staff and/or students.” 
59 The document does not say whether each one of these 6 criteria are to be met for any particular position.  However reference to 

“emphasis on each criterion will reflect the focus of the individual position” could mean each position requires all of those 
aspects but that the focus on each particular aspect will vary from position to position. Alternatively, it may mean that each 
position will not necessarily contain each of those aspects but may contain a combination of some of them. 

60 The issue has not been sufficiently aired before me for a definitive conclusion to be reached. However it is difficult to 
contemplate that there will be many, if any, positions at Level 7 which would meet all of those criteria.  The evidence of Ms 
Brogden was to that effect (Respondent’s Statement, attachment 6 at para 27 – 44). 

61 The positions the subject of these matters have been demonstrated to have work value above that for Level 4/6.  Aspects of the 
Level 7 descriptors which are met include: that it delivers professional services independently; making independent decisions 
impacting on practise at that level; an appropriate and effective level of communication, negotiation and liaison skills.  There is 
also a requirement for additional training and skills development to enable work in isolation of the level required.  The 
Professional Standards and Characteristics include the provision of advanced services for patients with acute conditions or 
complex needs, involving advanced practice skills, the provision of an advisory service in relation to an advanced professional 
practice involving advice to clinicians and to branch laboratories. 

62 Therefore, while I make no findings in this regard, these positions appear to meet the types of requirements set out in the 
Descriptors for Level 7. 

Flow On  
63 I hope to have made clear the reasons for these positions being appropriately classified at Level 7 is not merely that they work 

in isolation without immediate access to higher level expertise and advice.  That is not unusual for a qualified, competent, fully 
fledged professional at Level 4/6.  Rather it is the unique combination of circumstances applicable to the After Hours Medical 
Scientist who does not have peer support or supervision, but who also takes effective control of the laboratory after hours, is 
the referral point for more complex work undertaken by the laboratory in which he or she works.  It is my expectation that 
beyond the positions dealt with in these matters, such a confluence of circumstances would be most unusual, and flow-on 
unlikely. 

64 Accordingly, orders shall issue that the appropriate classification for the positions the subject of these matters is Level 7. 
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2008 WAIRC 00277 
DISPUTE REGARDING THE CLASSIFICATION OF A POSITION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATH WEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 APRIL 2008 
FILE NO PSACR 15 OF 2006 
CITATION NO. 2008 WAIRC 00277 
 

Result Order issued 
Representation 
Applicant Ms C Thomas 
Respondent Ms C Drew 
 

Order 
HAVING heard Ms Thomas on behalf of the Applicant and Ms Drew on behalf of the Respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

That the position the subject of this matter be classified at Level 7. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 00278 
DISPUTE IN RELATION TO DOWNGRADE OF POSITIONS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATH WEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 APRIL 2008 
FILE NO PSACR 20 OF 2007 
CITATION NO. 2008 WAIRC 00278 
 

Result Order issued 
Representation 
Applicant Ms C Thomas 
Respondent Ms C Drew 
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Order 
HAVING heard Ms Thomas on behalf of the Applicant and Ms Drew on behalf of the Respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

That the positions the subject of this matter be classified Level 7. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number 

Dates Matter Result 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health in right of 
the Minister for 
Health as the South 
Metropolitan Area 
Health Service 

Scott C PSAC 
30/2007 

21/08/2007 
3/09/2007 
22/10/2007 
 

Dispute in relation 
to ongoing 
employment of 
Union Member 

Dismissed 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Minister for 
Health in his 
incorporated 
capacity under s.7 
of the Hospitals and 
Health Services Act 
1927 (WA) as: the 
Hospitals formerly 
comprised in the 
Metropolitan Health 
Service Board, the 
Pee 

Wood C C 8/2008 N/A 
 

Dispute re definition 
and duties of 
Assistants-In-
Nursing 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Chief 
Executive Officer, 
Water Corporation 

Wood C PSAC 9/2008 N/A 
 

Dispute re 
employment status 
of union member 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Western Australia 
Police 

Scott C PSAC 
40/2007 

N/A 
 

Dispute re 
negotiations for 
Agency Specific 
Agreement 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner, 
Western Australia 
Police 

Scott C PSAC 4/2008 11/03/2008 
 

Dispute in relation 
to breach of 
discipline of a union 
member. 

Concluded 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2008 WAIRC 00238 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LYDIA PATRICE SELKIRK 
APPLICANT 

-v- 
MR SCOTT LIESCHKE, MANAGING DIRECTOR OF LIESCHKE PTY LTD (ABN 72 003 111 
180) AS TRUSTEE FOR THE LIESCHKE PERSONNEL TRUST 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 17 APRIL 2008 
FILE NO/S U 17 OF 2008, B 17 OF 2008 
CITATION NO. 2008 WAIRC 00238 
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Result Order for discovery issued 
Representation 
Applicant Ms M Saraceni (of counsel) 
Respondent Mr R King 
 

Order 
HAVING heard Ms M Saraceni, of counsel, for the Applicant and Mr R King for the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979 ("the Act") hereby orders — 

THAT the Respondent is to provide to the Applicant a list and copies of documents relevant to the identity of the 
employer of the Applicant ("the employer") and whether the employer is a trading corporation within 21 days of 15 April 
2008. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Department of 
Health Medical 

Practitioners 
(Director General) 
AMA Industrial 
Agreement 2007 
PSAAG 7/2008 

2/05/2008 

The Minister for 
Health in his 

incorporated capacity 
under s.7 of the 

Hospitals and Health 
Services Act 1927 

(WA) as the Hospitals 
formerly comprised in 

the Metropolitan 
Health Service Board 

and the P 

The Western 
Australian Branch of 

the Australian 
Medical Association 

Commissioner P E 
Scott 

Agreement 
Registered 

Hale School 
(Enterprise 
Bargaining) 

Agreement 2008  
AG 4/2008 

15/04/2008 

The Independent 
Education Union of 
Western Australia, 

Union of Employees 
and Hale School 

(Not applicable) Commissioner S 
Wood 

Agreement 
registered 

Waikiki Private 
Hospital Health 
Servics Union 

Enterprise 
Agreement 2008  

AG 5/2008 

18/04/2008 
Health Services Union 
of Western Australia 
(Union of Workers) 

Waikiki Private 
Hospital 

Commissioner P E 
Scott 

Agreement 
Registered 
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NOTICES—Appointments— 
2008 WAIRC 00265 

APPOINTMENT 
ADDITIONAL PUBLIC SERVICE ARBITRATOR 

I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a further period of one year from the 1st day of May, 
2008. 
Dated the 23rd day of April, 2008. 

 
CHIEF COMMISSIONER A.R. BEECH 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2008 WAIRC 00275 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
MEAT INDUSTRY (NORTHWEST ABATTOIRS) AWARD  

TAKE NOTICE that the Commission acting pursuant to section 47 of the Industrial Relations Act 1979, intends, by order, to cancel 
the following award, namely the – 

Meat Industry (Northwest Abattoirs) Award 
on the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote Appl 13/2008 on all correspondence. 
Dated 16th day of April 2008 

(Sgd.)  J.A. SPURLING, 
 Registrar. 

 

PUBLIC SERVICE APPEAL BOARD— 

2008 WAIRC 00297 
APPEAL AGAINST THE DECISION MADE ON 29 JANUARY 2008 RELATING TO SUSPENSION OF APPELLANT 

WITHOUT PAY 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR GREGORY ROBERT IRELAND 
APPELLANT 

-v- 
THE DIRECTOR-GENERAL, DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
  SENIOR COMMISSIONER J H SMITH - CHAIRMAN 
  MR G RICHARDS - BOARD MEMBER 
  MR J FRAME - BOARD MEMBER 
HEARD TUESDAY, 15 APRIL 2008 
DELIVERED FRIDAY, 9 MAY 2008 
FILE NO. PSAB 4 OF 2008 
CITATION NO. 2008 WAIRC 00297 
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CatchWords Industrial Law - Public Service Appeal Board - Appeal against decision of respondent to suspend the 
appellant without pay - decision adjusted by setting the decision aside - respondent took into account 
irrelevant considerations - respondent prejudged outcome of disciplinary proceedings - Industrial 
Relations Act 1979 (WA) s 80I; Public Sector Management Act 1994 (WA) s 8(1)(c), s 80, s 81, s 82, 
s 83, s 84, s 85 and s 86; Criminal Code (WA) s 223, s 245 and s 246; Industrial Relations 
Commission Regulations 2005 (WA) reg 107(9); Public Sector Management (General) Regulations 
1994 (WA) reg 16 and reg 20. 

Result Appeal upheld. 
Representation  
Appellant Mr S Farrell and Mr B Cusack, as agents 
Respondent Ms T Cole, of counsel 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board ("the Board"). 
Background 
2 On 31 January 2008, Gregory Robert Ireland ("the appellant") filed a notice of appeal to the Board against a decision by the 

Director-General, Department of Health ("the respondent") made on 29 January 2008 to suspend the appellant without pay 
pursuant to s 82(1) of the Public Sector Management Act 1994 ("PSM Act").   

3 The appellant was suspended without pay when he was served with a notice that he was to be investigated for a breach of 
discipline arising out of a fight with another employee at a staff Christmas party in December 2007.   

4 Until late in March 2008 the Commission was unable to constitute a Public Service Appeal Board in respect of this matter as 
the Department of Health and The Civil Service Association of Western Australia Incorporated were unable to nominate 
members to the Board.  Once a Board was convened a scheduling conference was held by the Board on 31 March 2008.  At 
that conference the appeal was set down for hearing on 15 April 2008. 

5 Pursuant to reg 107(9) of the Industrial Relations Commission Regulations 2005 prior to the hearing the appellant's 
representative filed a statement of facts which states as follows: 

a. The Appellant, Mr Gregory Robert Ireland, is employed as a Level 7 Finance and Contracts Manager by the 
Respondent. 

b. The Appellant has been employed by the Respondent for twenty eight years and has an unblemished record. 
c. On 14th December 2007, the Respondent's Social Club held a Christmas Party at the offices of the Respondent. 
d. At this party, after having been continually harassed by another member of staff, Mr Brocklehurst, throughout 

the party, this harassment ended with the Appellant being assaulted by being spat upon by Mr Brocklehurst. 
e. The Appellant then punched Mr Brocklehurst and ended up in a scuffle with him. 
f. On 20th December 2007, the Respondent wrote to the Appellant advising him that he was suspected to have 

committed a breach of discipline under section 80 of the Public Sector Management Act 1994. 
g. The Appellant responded to this letter on 7th January 2008. 
h. Attached to the Appellant's letter of the 7th January 2008 was a letter from Mr Rob Willday, A/Director of the 

Aged Care Policy Directorate, in which Mr Willday offers to accommodate the Appellant in his area and 
provide him support and supervision whilst the disciplinary process is on foot. 

i. The Respondent wrote again to the Appellant on 11th January 2008 advising him that an investigation had been 
initiated and that it was also proposing to suspend the Appellant without pay.  The Appellant was provided with 
an opportunity to make a submission regarding the proposed action. 

j. On 23rd January 2008 the Appellant made a submission to the Respondent objecting to the proposed course of 
action. 

k. Attached to this submission were letters of support from senior employees of the Respondent. 
l. On 29th January 2008 the Respondent advised the Appellant that he had decided to suspend him without pay. 
m. On 31st January 2008, the Appellant wrote to the Respondent, pursuant to s 82(3) of the Public Sector 

Management Act 1994 applying to have his pay reinstated.  The Applicant also lodged appeal PSAB 4 of 2008 
on this day. 

n. On 22nd February 2008, the Respondent wrote to the Appellant declining his application to have his pay 
reinstated. 

o. The actions of the Appellant in punching Mr Brocklehurst and subsequently grappling with him were provoked 
by the distasteful assault by Mr Brocklehurst upon the Appellant. 
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p. The criminal investigation into the incident concluded that there had been no unlawful assault because of the 
extreme provocation upon the Appellant. 

6 The appellant in the notice of appeal states the respondent's decision to suspend him without pay is harsh and unreasonable.   
7 The appellant seeks that the Board use its powers under s 80I(d) of the Industrial Relations Act 1979 ("IR Act") to adjust the 

respondent's decision to suspend him without pay.  The appellant also requests that the Board orders the respondent to reinstate 
all benefits due to him as if the decision had not been made effective from the date of the decision to suspend without pay. 

8 The respondent in the notice of answer and counter-proposal states that given the seriousness of the allegation made against the 
appellant, the respondent's decision is in no way harsh, oppressive or unfair and is compliant with the provisions of s 82(1) of 
the PSM Act. 

Documentary evidence of the decision to suspend 
9 On 20 December 2007, the appellant was notified by Dr Neale Fong, the Director-General of Health, by letter that he may have 

committed an act which may constitute a breach of discipline under s 80 of the PSM Act.  In the letter Dr Fong stated that the 
appellant's alleged attack on Mr Tom Brocklehurst may constitute a breach of discipline by failing to comply with s 9 of the 
PSM Act which provides general principles of official conduct.  The letter also stated that the appellant's alleged behaviour 
may also contravene the WA Public Sector Code of Ethics and the WA Health Code of Conduct.   

10 The appellant provided a response to the notice of the suspected breach of discipline on 7 January 2008.  In the response the 
appellant said that he struck Mr Brocklehurst once or twice about the head after he was provoked by Mr Brocklehurst 
following a verbal altercation when Mr Brocklehurst "hawked up" and spat directly into his face from point blank range.  
Attached to the appellant's response was a letter to the Respondent from Mr Robert Willday, the Acting Director of the Aged 
Care Policy Directorate, in which Mr Willday stated that although he did not attend the function he was able to speak 
favourably on behalf of the appellant and that he was able to provide the appellant with accommodation, supervision and 
support in the Aged Care Policy Directorate to assist the appellant's early return to work.  

11 On 11 January 2008, the respondent informed the appellant in a letter that an investigation was being instituted pursuant to 
s 81(2) of the PSM Act to conduct an investigation into a suspected breach of discipline.  In the letter the appellant was advised 
that the respondent proposed to suspend him (the appellant) without pay.  Dr Robyn Lawrence, who was at that time the Acting 
Director-General of Health, stated the action to suspend was contemplated "… due to the serious nature of the allegation 
against you and in the operational interests of the Department of Health of WA." 

12 In a response dated 23 January 2008, the appellant informed the respondent that he was married and had two sons aged six and 
eight, that he was the sole income earner in his family and the implications and effect on them would be severe should the 
Department proceed with its proposed action.  He reiterated that he had a long and unblemished history of employment with 
the Department, that he was the victim of an unprovoked assault and that his response was instinctive.  He pointed out that he 
understood the investigation may take a long time even though the facts are of quite short compass and the matter is not 
complex.  He also pointed to the fact that he had received significant support from senior staff of the Department, in particular 
Mr Willday who would be happy to accommodate him within his directorate and provide supervision and support whilst the 
investigation was underway.  The appellant attached to his response a letter from Gail Milner, the Acting Operations Director 
of Health Policy and Clinical Reform.  Ms Milner in her letter also supported Mr Willday's proposal to allow him (the 
appellant) to return to work.  Ms Milner not only provided a character reference for the appellant, but also stated that the 
appellant's attributes were crucial to the success of the efforts required to return the Home and Community Care program to an 
acceptable level of compliance with the Australian Government Standards, and that the appellant's continued absence would 
have an effect on the program and the Department's reporting and acquittal obligations with the Australian Government.  Also 
attached to the appellant's response were letters of support going to his character from Paula Gevers, the Acting Manager of 
Community Services of the Aged Care Policy Directorate and Janice Fletcher, Senior Policy Officer/Silver Chain Contract 
Manager in the Aged Care Policy Directorate.  A letter was also attached from a member of the Social Club.  None of the 
letters of support obtained by the appellant dealt with the circumstances of the incident that occurred at the party. 

13 In a letter dated 29 January 2008 to the appellant, Dr Peter Flett, who was then the Acting Director General of Health, 
informed the appellant that he had considered 'the written response dated 23 January 2008 and all of the circumstances 
surrounding the alleged suspected breach of discipline and concluded that there was no alternative other than to suspend him 
(the appellant) without pay from expiration of his long service leave entitlements on and from 29 January 2008.  In the letter 
Dr Flett, stated:  "The decision to suspend you without pay is not to punish you.  The allegation against you is sufficiently 
serious to warrant that you not be allowed to return to the workplace until resolution of the allegation against you." 

14 The appellant requested the respondent to reconsider its decision.  In a letter to Dr Flett dated 31 January 2008 he stated:  "The 
suspected breach of discipline occurred as a result of a unique set of events and circumstances during the course of the 
evening.  These included multiple, deliberate insults, aggressive invasion of my personal space and, after all previous goads 
had failed to illicit a response, deliberate spitting to my face.  I reacted instinctively to that final provocation.  There is no 
possibility that these circumstances and events will be duplicated.  I would also like to take this opportunity to express again 
my deep remorse for my actions.  They were completely out-of-character and at odds with who I am."  He then put the option 
that if he was not able to work in Mr Willday's area during the investigation he could work from home as he communicates 
exclusively via email because of his hearing loss, so his physical location is irrelevant in terms of his ability to do his job.  In 
this letter the appellant stated that to disallow these requests would raise a real risk that he and his family would be left 
destitute if the suspension was allowed to stand. 



492                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

15 Dr Flett rejected the appellant's request to reconsider the decision in a letter to the appellant dated 22 February 2008.  In the 
letter Dr Flett stated:   

"Whilst I acknowledge that my decision to suspend you without pay may have a financial impact upon you, there are a 
number of considerations that are relevant to my decision to suspend you without pay including:  

i. the serious nature of the allegation against you, 
ii. your seniority (Level 7 Public Service Officer), 
iii. the prima facie evidence against you, 
iv. your admissions that you did strike Mr Brocklehurst, and 
v. the potential outcome of the disciplinary process initiated against you." 

Evidence given by the witnesses at the hearing 
16 The parties tendered witness statements setting out the evidence in chief of each of the witnesses for the appellant and the 

respondent.  The appellant gave evidence on his own behalf.  First Class Constable John Bowyer and Mr Scott Roderick 
Mathews also gave evidence on behalf of the appellant.  Witness statements of Ms Gail Milner and Mr Robert Michael 
Willday were tendered into evidence on behalf of the appellant's case without those witnesses giving oral evidence, as the 
respondent did not require those witnesses to be produced for cross-examination.  Mr Marshall Kingsley Warner gave evidence 
on behalf of the respondent.   

17 The appellant testified that he is employed as a Level 7 Manager of Finance and Contracts, in the Statewide Contracting 
Directorate of the Department of Health.  He has been employed by the Department for 28 years.  The appellant suffers from a 
hearing disability.   

18 The appellant had been Mr Brocklehurst's supervisor from May 2006 until July 2007.  During that time Mr Brocklehurst's 
work performance came into question and in July 2007 the Director transferred Mr Brocklehurst to another position within the 
Directorate.  On 14 December 2007, the appellant attended a Department of Health staff Christmas party at 189 Royal Street, 
East Perth.  During the course of the Christmas party a number of non-verbal exchanges took place across the canteen 
involving Mr Brocklehurst and the appellant.  The appellant says it is his opinion that Mr Brocklehurst was affected by alcohol 
at the party and was trying to antagonise him.   

19 The appellant says that during the evening of the Christmas party he consumed 5 or 6 cans of beer, some mid-strength, a large 
meal and drank some water over a period of 4 to 5 hours.  At approximately 9:30 pm Mr Brocklehurst approached him when 
he was standing with Mr Scott Mathews.  Mr Mathews is the appellant's supervisor.  The appellant ascertained through 
Mr Brocklehurst's body language and facial expressions that Mr Brocklehurst was saying something uncomplimentary.  The 
appellant responded by saying something like "fuck you, fuck off".  When he read Mr Brocklehurst's lips he could see that 
Mr Brocklehurst was also swearing at him.  The appellant says that Mr Brocklehurst then suddenly and without warning 
"hawked up" and spat a large quantity of mucus directly into his face.  The mucus struck him on his cheek.  The appellant says 
he immediately became furious and instinctively reacted to the provocation.  The appellant lost control of himself and punched 
Mr Brocklehurst with his right hand to his head.  His fist connected above Mr Brocklehurst's eye.  The appellant admits he may 
have swung more punches at Mr Brocklehurst but as far as he was aware he did not land another blow.  They then grappled on 
a nearby table for a few seconds until separated by a colleague.  The appellant says that during the struggle his shirt sleeve was 
torn, he received finger-sized bruises to both of his forearms where Mr Brocklehurst had been gripping his arms and his 
cochlear implant was dislodged from his ear.  

20 When cross-examined about the incident, the appellant said that he hit Mr Brocklehurst hard enough for Mr Brocklehurst to 
stumble, but he maintained that his fists did not connect with Mr Brocklehurst after the first blow because they were wrestling 
on the table.   

21 On 17 December 2007, the appellant reported the incident to his Director and shortly after was instructed to leave the Royal 
Street building in East Perth until further advised.  The appellant was then directed to take accrued annual leave and not to visit 
the Royal Street offices of the Department of Health.   

22 The appellant was interviewed by the police after Mr Brocklehurst laid a complaint against him.  At the conclusion of their 
investigation, the police declined to lay charges against the appellant.   

23 The appellant is married with two children.  His sons are aged six and eight.  He is the sole breadwinner for his family.  His 
wife does not undertake paid work and cares for their children full-time.  Prior to the suspension, his fortnightly income was 
$3,378 gross.  The only income he has received since he was suspended is a family allowance payment of $175 per fortnight.  
Since 29 January 2008 he and his wife have been living off their savings which are now exhausted and family members are 
now providing financial support.  The appellant says the suspension has affected his entire family.  It has caused stress between 
he and his wife.  His relationship with their children is also being affected.  He says his parents and parents-in-law are upset by 
his suspension and it has caused tremendous difficulties for everyone.  The appellant also says his medical practitioner has 
advised him that his blood pressure has increased and his diabetes has been negatively affected.  However, the appellant did 
not provide any medial evidence in support of this contention.   

24 The appellant says alternatives are open to the respondent to suspension.  Mr Willday on 4 January 2008 wrote a letter offering 
to accommodate him (the appellant) in his work area of the Aged Care Policy Directorate.  In addition Ms Milner, 
Mr Willday's immediate superior, has indicated to the respondent that she agrees and supports Mr Willday's offer.  The 
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appellant says he is also willing to work from home if that will assist with his return to work and Mr Willday also supports this 
option.   

25 The appellant says he is not a risk to anyone at the Department of Health.  He has a previously unblemished work history and 
the incident stemmed from an act of provocation.  He says he is prepared to commit to making no contact with 
Mr Brocklehurst, will not interfere with the ongoing disciplinary process and will continue to co-operate with the disciplinary 
process.  The appellant says he does not have or has ever had any criminal convictions, nor does he have a history of violent 
behaviour.  In addition he has never, prior to this matter, been subject to any employer-initiated disciplinary proceedings for 
breach of discipline or misconduct, or subject to any performance management in 28 years of loyal service.  

26 Scott Roderick Mathews is a Level 8 Manager, Contract Governance.  He is the immediate superior of the appellant.  
Mr Mathews gave evidence that he has known the appellant for eight years and has been his supervisor for that period of time.  
He says that the appellant is very honest, diligent and has a good sense of humour.  He also says that the appellant requires 
little supervision, is very approachable, friendly, considers his colleagues and provides clear directions of the tasks he requires 
them to complete.  In addition, Mr Mathews says that the appellant is popular and well regarded by his work colleagues, who 
respect his intelligence and experience not only within their team but throughout the Department.   

27 In relation to the Christmas party incident, Mr Mathews says that he was standing talking to the appellant and another 
colleague, Mr John Morrissey, when he saw Mr Brocklehurst enter the party, get himself a drink, look in the direction where 
he was standing with the appellant and say out loud in a derogative tone to Mr Morrissey, "Why are you drinking with those 
guys?"  Later in the evening, Mr Brocklehurst approached the appellant and began to argue.  He saw Mr Brocklehurst step 
towards the appellant, expel phlegm from his throat, spit it directly in the appellant's face and then turn to walk away.  
Mr Mathews says that for a few seconds the appellant stood still.  He then saw the appellant follow Mr Brocklehurst's turn and 
struck Mr Brocklehurst with his right hand on the side of Mr Brocklehurst's head.  He then saw Mr Brocklehurst go into a 
defensive position by putting his hands up above his head to protect his head and face as the appellant threw a couple of 
additional punches which he (Mr Mathews) thought did not make contact with Mr Brocklehurst.  The appellant and 
Mr Brocklehurst were then separated.   

28 When cross-examined Mr Mathews said he saw Mr Brocklehurst's injuries after the event and concluded Mr Brocklehurst may 
have injured himself during the incident as Mr Brocklehurst had a cut above the right eye and cuts below his eyes which 
Mr Mathews thought could have been caused by a glass in Mr Brocklehurst's hand when the altercation occurred. 

29 In relation to the offer of an alternative placement, Mr Mathews testified that one of the appellant's duties is to financially 
manage the funding for the Home and Community Care program and the role that the appellant performs is critical to the 
success of that program.  Mr Mathews says that since the appellant was sent home from work on Monday, 17 December 2007, 
his experience and skills have been sorely missed.  He also said that he was aware of the offer made by Mr Willday to have the 
appellant work in his area and supervise him but his preferred option would be to have the appellant return to his 
(Mr Mathews') area.  However, he supports the offer as an alternative as it will enhance the viability of the Home and 
Community Care program.  Mr Mathews also said that he did not believe that the appellant was a risk or a threat to the health 
and safety of employees at the Department of Health.   

30 First Class Constable John Bowyer testified that on 15 January 2008 he received a complaint and was assigned to conduct an 
investigation.  The complaint was that the appellant had wounded the complainant (Mr Brocklehurst).  The complaint was 
made by the complainant.  Constable Bowyer conducted a thorough investigation and made a report.  The investigation by 
Constable Bowyer involved the interviewing of 13 witnesses.  Attached to his witness statement is a copy of his report.  In his 
report he concluded that it was not in the public interest to prosecute the appellant for assault.  In reaching this conclusion he 
had regard to whether there would be a reasonable prospect of conviction.  In part he declined to proceed because the 
complainant provided three versions of events.  He reported the complainant's accounts differed significantly in regard to 
details and key issues in relation to provocation and witness reliability.  He also stated in his report that the witness statements 
obtained from other witnesses indicated that Mr Brocklehurst appeared to be impaired by alcohol as the evening progressed.  
Constable Bowyer also stated in his report that no witnesses concurred with the complainant's (Mr Brocklehurst's) version that 
he was attacked in an unprovoked manner.  In addition he noted that four accounts stated the complainant spat in a deliberate 
manner at the appellant and that these accounts disagreed strongly with the complainant's version of events. 

31 When cross-examined Constable Bowyer agreed it would be difficult to make out a prima facie case against the appellant 
because the complainant was an unreliable witness.  However, in his view the defence of provocation meant that it was 
unlikely the prosecution would be successful, so he determined that it was not in the public interest to proceed as the 
prosecution would not be able to prove beyond reasonable doubt that the complainant was attacked.  When re-examined 
Constable Bowyer agreed that the appellant was extremely provoked by the complainant.   

32 Robert Michael Willday is employed as the Level 9 Acting Director of the Aged Care Policy Directorate.  One of his duties is 
to act as the Western Australian Home and Community Care official and he has overall responsibility for the Home and 
Community Care program in Western Australia.  Mr Willday has known the appellant for 20 years and during this time has 
worked closely with him.  In his witness statement he described the appellant's character as being approachable, happy, very 
diligent, helpful, pleasant and likeable with a good sense of humour and very popular within the whole team.  He also says that 
the appellant's hearing disability does not affect his participation in the team.   

33 In relation to the appellant's work duties he said that whilst the appellant's current position is not located in his directorate the 
appellant works extremely closely with his (Mr Willday's) staff who rely on the appellant to fulfil their own duties.  
Mr Willday says that the appellant manages the Home and Community Care program budget of $166 million exceptionally 
well and that it is essential that the appellant be returned to work as his experience and skills are required, especially in the 
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current environment of accountability to the Federal Government.  Mr Willday acknowledges that no one is ever irreplaceable, 
but the absence of the appellant puts significant pressure on his (Mr Willday's) area.   

34 Mr Willday was not present at the Christmas party at which the incident occurred.  After Mr Willday became aware of the 
incident and the fact that the appellant had been removed from the workplace, on his own initiative he telephoned the appellant 
and offered to write a letter to the Department providing a character reference and offering to accommodate and supervise the 
appellant whilst the disciplinary process proceeded.  Prior to making this offer Mr Willday sought the advice and support of his 
immediate superior, Ms Gail Milner, who gave her support unconditionally.  Mr Willday says that the appellant working in his 
area would suit two purposes.  Firstly, it would enhance the Home and Community Care program's integrity and, secondly, the 
appellant would be away from the floor where he works while the disciplinary process continues.  Mr Willday also says that 
whilst it would be his preference for the appellant to work in his area, it would still be possible for the appellant to fulfil his 
duties from home.   

35 Gail Milner is employed as a Class 3 Director of Operations, Health Policy and Clinical Reform.  She is the immediate 
superior of Mr Willday.  Ms Milner has known the appellant for nine years and has worked closely with him for seven years.  
She also speaks very highly of the appellant's work and diligence.  After the incident the offer from Mr Willday was made with 
her support.  She says to return the appellant to work and to shift the appellant's work area would suit two purposes.  It would 
maintain the program's integrity and also remove the appellant from his normal work area whilst the disciplinary process was 
on foot.   

36 Marshall Kingsley Warner is the Director of WA Health Industrial Relations Service which provides industrial relations advice 
and assistance to all Western Australian Government Health Services.  Mr Warner was responsible for the conduct of the 
investigation into the incident on 14 December 2007 at the Department's social club Christmas party.  Mr Warner has also been 
responsible for briefing the Director Generals of the Department of Health about any decisions which need to be made by the 
Department in relation to the investigation.  In relation to this matter it was Mr Warner who made the recommendation to the 
Director General that Mr Ireland and Mr Brocklehurst be suspended without pay.   

37 Mr Warner, in his witness statement recites what was reported to him about what occurred at the Christmas party.  He was 
informed from the preliminary investigation reports and those involved in that process that over the course of the evening 
(although Mr Brocklehurst denies any action on his part), some negative interaction may have occurred between Mr Ireland 
and Mr Brocklehurst.  Later on in the same evening, Mr Ireland mouthed rude comments to Mr Brocklehurst from a distance 
and then approached him face to face and continued on with comments.  In response, Mr Brocklehurst spat at Mr Ireland and a 
significant amount of mucus landed on Mr Ireland's face.  This act of spitting provoked Mr Ireland to punch Mr Brocklehurst 
in the face.  Mr Brocklehurst started moving away from Mr Ireland but Mr Ireland followed him and a scuffle ensued in which 
Mr Ireland delivered at least one or two more punches to Mr Brocklehurst's face.  Mr Brocklehurst did not retaliate with any 
punches.   

38 When cross-examined about his knowledge of the matters revealed in the preliminary investigation, Mr Warner said that 
although he accepted that Mr Ireland's and Mr Brocklehurst's versions of events are disputed, the facts set out in his witness 
statement were the matters that were taken into account when making a decision to recommend to the Director General that the 
appellant be suspended. 

39 Attached to Mr Warner's statement are colour photocopies of two photographs of Mr Brocklehurst's injuries.  Mr Warner says 
he was informed that these photographs were taken immediately after the incident and that Mr Brocklehurst was conveyed to 
Royal Perth Hospital where he received sutures to the injuries to his face in the hospital's emergency department.   

40 Mr Warner testified that prior to suspending the appellant without pay he received a submission from the appellant that due 
consideration be given to: 

(a) his actions at the Christmas party being in self-defence as a result of an unprovoked assault on the part of 
Mr Brocklehurst; 

(b) his 28 years' continuous employment with the public service being free of any disciplinary issues; 
(c) the financial trauma of being suspended without pay; and 
(d) the offer made by Mr Rob Willday to accommodate the appellant in another area of the Department whilst the 

investigation was taking place. 
41 Mr Warner says these factors were taken seriously and he provided a briefing to the Acting Director General on the 

considerations he (Mr Warner) believed relevant to the decision. 
42 When asked in cross-examination what factors were taken into account in making the decision to suspend the appellant without 

pay, Mr Warner says the factors they took into account were: 
(a) the serious nature of the allegation against him; 
(b) his seniority (level 7, public service officer); 
(c) the prima facie evidence against him; 
(d) his admission that he did strike Mr Brocklehurst; and 
(e) the potential outcome of the disciplinary process initiated against him. 
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43 Mr Warner was cross-examined about Clause 3.2 of the Disciplinary Procedures Guide which was published by the 
Department of Premier and Cabinet in November 2007.  The Disciplinary Procedures Guide under the heading "3.2 
Suspension of employees" states as follows: 

"3.2 Suspension of employees 
At any point after the investigation has been initiated, section 82 of the Act allows the employing authority to suspend the 
respondent without pay.  Suspension must be without pay as suspension implies that conditions of the contract of 
employment have been set-aside for a certain period of time.   
Suspension should not be used as a tool by management to make an example of the respondent.  This amounts to pre-
judging the matter and is not in line with the principles of natural justice, as outlined in subsection 2.6.  
Suspension in disciplinary matters should not be automatically applied, rather, it must be viewed as a risk management 
strategy.  When determining if it is appropriate for a respondent to be suspended, the employing authority may wish to 
consider if not suspending the employee risks: 

• compromising the reputation of the organisation with the public; 

• the emotional or physical well being of any employee or client; 

• the effective operation of any agency policies or programs; or 

• prejudicing the disciplinary investigation or inquiry i.e. if there is a risk the Respondent could tamper with records 
required in the investigation.   

Even if the agency has answered yes to these questions, suspension is not the only option; it may be deemed more 
appropriate to move the employee to another work location for the period of the disciplinary process. 
When can the respondent be suspended? 
Section 82 of the Act directs that a respondent can be suspended by the employing authority once an investigation has 
been initiated under section 81(2) of the Act.  Should the employing authority choose not to suspend the respondent at this 
point, it may do so at a later stage of the process, for example if and when a charge is laid under section 86 of the Act. 
If the respondent is suspended without pay for 14 days or more, Administrative Instruction 610 directs that entitlements 
such as salary increments, sick leave, long service leave and annual leave are affected.  This Administrative Instruction is 
available at:  http://www.dpc.wa.gov.au/psmd/pubs/legis/admin/ai610.html. 
Reinstating pay 
Section 82(3) of the Act allows for the reinstatement of the suspended respondent's pay at the discretion of the employing 
authority.  This may be done following a representation by the respondent, or on the employing authority's own initiative.  
Issues to be taken into account of when considering such a request may include whether it is likely that the investigation 
and/or the subsequent processes may be lengthy or delayed, or if the respondent has submitted that they are suffering 
financial duress.   
If, at the conclusion of the process, the employee is found not to have committed a breach of discipline, section 82(2) of 
the Act requires the employing authority to restore the respondent's pay for the period that it was terminated.  Any other 
benefits lost as a result of the suspension, such as accrual of leave credits, should also be reinstated." 

44 Mr Warner was asked in cross-examination whether he regarded the suspension of the Appellant without pay as a risk 
management strategy.  In response, Mr Warner was unable to exactly recall his thought process and said that that was not 
something that had immediately sprung to his mind and he could not now recall whether he thought suspension was a risk 
management strategy.  He did, however, say that he had "cast his eye over" the guidelines before making a recommendation to 
the Acting Director General and he had regard to the fact that there would be a negative financial impact on the appellant to 
suspend him without pay.  When asked whether the potential outcome of the disciplinary process worked against the appellant 
in making the decision to suspend him without pay, Mr Warner said that "… given that a response to any disciplinary matter is 
proportionate to the offence if you like, it would certainly be the case in my experience that unless there was extraordinary 
mitigating circumstances an incident involving fighting in the workplace almost certainly would result in a decision to 
recommend termination of employment."  Mr Warner testified that he took into account the likely outcome of the disciplinary 
action in making the recommendation to the Acting Director General to suspend the appellant.  Mr Warner then went on to say 
that it was not in dispute that a physical altercation occurred and the only matters in dispute were who provoked the dispute 
and whether one punch or many punches were thrown by the appellant.  When asked whether all assaults in the workplace 
should be a reason for suspension without pay whilst disciplinary procedures take place, Mr Warner said that assault in this 
case of this order would result typically in a decision to suspend.  He said that whilst certain facts are disputed it is not disputed 
that there was a vigorous altercation and, in his opinion, that sort of behaviour cannot be tolerated in any Health Department 
workplace.   

45 When re-examined Mr Warner testified that every case of this order of magnitude would result in suspension and termination.   
46 When questioned about the matters discussed with the Director General when the decision was made to suspend the Appellant, 

Mr Warner said it was a consideration that if both Mr Brocklehurst and the Appellant were left in the workplace there was a 
risk there could be another altercation.  Consequentially, the decision was made to suspend both of them without pay.   

http://www.dpc.wa.gov.au/psmd/pubs/legis/admin/ai610.html
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Submissions 
47 The respondent's counsel submitted on behalf of the respondent that it is accepted that there is no absolute rule that fighting in 

the workplace inevitably results in dismissal (West Australian Branch, Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth v Geraldton Meat Exports Pty Ltd (2001) 81 WAIG 2523). 

48 The respondent's counsel also informed the Board that it is also not disputed by the respondent that the appellant was provoked 
by the actions of Mr Brocklehurst who taunted or jeered the appellant earlier on in the evening and then provoked the assault 
by spitting in the appellant's face.  The respondent says the issue is whether the response to that provocation by the appellant 
was excessive.  The respondent says that the appellant's response was not proportionate to the provocation, it was excessive 
and inappropriate.  

49 In relation to the matters to be considered as to whether a public service officer should be suspended without pay the 
respondent says that Clause 3.2 of the Disciplinary Procedures Guide issued by the Department of Premier and Cabinet simply 
sets out matters that an employer may wish to consider.  The respondent says that Mr Warner did in fact have regard to each of 
the factors set out in that paragraph but the respondent's position is that the relevant considerations in respect of this matter are 
outlined by the Public Service Appeal Board in Victor Walker v Director General, Department of Justice (2003) 83 WAIG 
1879 at [6] where the Board stated that it was referred to the Public Service Commission Discipline Manual, in which it is 
stated at 8.11.3 as follows:  

"An employee may be suspended if — 
i the offence is considered to be of such a serious nature that dismissal is a possible outcome; and /or 
ii his/her continued presence in the work area is inappropriate due to — 

a. the effective operation of the public sector body;  
b. the interests of the public; 
c. the interests of the employee; or  
d. the interests of his or her fellow employees." 

50 The respondent says that the evidence given by Mr Warner establishes that all the mitigating factors put forward by the 
appellant were considered by the respondent and rejected.  After consulting with Mr Warner all matters were considered by the 
Acting Director General and a decision made that the serious nature of the allegations against the appellant outweighed any 
other considerations.  

51 Mr Cusack on behalf of the appellant made a submission that the Public Service Commission Disciplinary Manual policy 
referred to in Walker is no longer relevant and was superseded by the Disciplinary Procedures Guide issued by the Department 
of Premier and Cabinet.  It is contended on the behalf of the appellant that Clause 3.2 of that policy makes it clear that 
suspension is not to be for the purposes of penalising the employee, or to make an example of them and that Clause 3.2 
Suspension of employees should be considered to be a "risk management strategy".  It is also pointed out that the authorities in 
relation to fighting in the workplace make it clear that not all employees who engage in a fight are guilty of serious misconduct 
(Yew v ACI Glass Packaging Pty Limited (1996) 71 IR 201 at 205 per Wilcox CJ and Moore J in AWU-FIME Amalgamated 
Union v Queensland Alumina Limited (1995) 62 IR 385).  

52 Mr Cusack also referred to ss 223, 245 and 246 of the Criminal Code (WA).  Section 223 states: 
"An assault is unlawful and constitutes an offence unless it is authorised or excused by law." 

Sections 245 and 246 deal with the defence of provocation.  It is clear from these provisions that if a person is provoked in the 
circumstances prescribed by those sections that an assault is not an unlawful act.  

53 In relation to the reasons given for the suspension, it is admitted on behalf of the appellant that it is clear the respondent 
suspended him because of the seriousness of the allegation.  In giving consideration to the serious nature of the allegations, his 
seniority and the prima facie evidence against him, the admissions he made and the potential outcome of the disciplinary 
process, the respondent has given consideration to the wrong factors.  The appellant says that the respondent ought to have 
given consideration to the factors listed in Clause 3.2 of the Disciplinary Procedures Guide.  The appellant says that whilst the 
allegation of assault is serious the respondent did not take into account the fact that it may well not have been an unlawful 
assault.  The appellant also says his relative seniority should carry little weight compared with more important factors.  The 
appellant says that the respondent failed to give consideration to all the prima facie evidence, in particular the respondent has 
not given any weight to the legal defence of provocation.  The appellant says he has made admissions about the facts but not 
that he has committed any unlawful act or an inappropriate act in the circumstances.  

54 It is said on behalf of the appellant that the respondent in having regard to the potential outcome of the disciplinary process 
means that the respondent has prejudiced the likely outcome not the potential outcome of the disciplinary process and that this 
is inappropriate, prejudicial and contrary to the statement in Clause 3.2 of the Disciplinary Procedures Guide which state: 
"suspensions should not be used as a tool by management to make an example of the"… employee.  

55 The appellant says that if weight was given to the criteria set out in the Disciplinary Procedures Guide then the respondent 
should have had regard to the following factors: 

(a) Is there a risk of compromising the reputation of the respondent with the public? 
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The appellant says the general public is unaware of this matter and the interest of the public is in a just and fair 
disciplinary process rather than sending a family to the poor house. 
(b) Is there a risk to the emotional and physical well-being of any employee or client? 
The appellant says the decision to suspend has clearly affected his emotional and physical being and that of his wife and 
his children and there is no risk to the well-being of Mr Brocklehurst or any other employee or client of the respondent. 
(c) Is there a risk to the effective operation of any agency policies or programs? 
The appellant says the evidence of Mr Willday and Ms Milner is that the suspension will affect agency programs. 
(d) Is there a risk of prejudicing the disciplinary investigation inquiry? 
The appellant says he has been prejudiced by the decision and there is no prejudice to the respondent if he is not 
suspended. 

56 In summary, the appellant says if all of these factors are considered then the appellant ought not to be suspended.  It is also 
pointed out that there are alternatives to suspension.  The appellant seeks the following orders from the Board: 

(a) the decision of the respondent to suspend the appellant be adjusted by setting the decision aside;   
(b) that all benefits due to the appellant be reinstated effective from the date of the original suspension: and 
(c) any other orders the Board considers necessary. 

Legal Principles 
57 An administrative decision maker is bound to take into account relevant considerations.  However, a failure to take into 

account a relevant consideration is only fatal to a decision if a decision maker takes into account a matter that he or she is 
bound to take into account (Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at 39 per Mason J).  
Conversely the taking into account of an irrelevant consideration can also lead to error.  In Peko Mason J said at pages 39-40: 

"(b) What factors a decision-maker is bound to consider in making the decision is determined by construction of the 
statute conferring the discretion.  If the statute expressly states the considerations to be taken into account, it 
will often be necessary for the court to decide whether those enumerated factors are exhaustive or merely 
inclusive.  If the relevant factors — and in this context I use this expression to refer to the factors which the 
decision-maker is bound to consider — are not expressly stated, they must be determined by implication from 
the subject-matter, scope and purpose of the Act.  In the context of judicial review on the ground of taking into 
account irrelevant considerations, this Court has held that, where a statute confers a discretion which in its terms 
is unconfined, the factors that may be taken into account in the exercise of the discretion are similarly 
unconfined, except in so far as there may be found in the subject-matter, scope and purpose of the statute some 
implied limitation on the factors to which the decision-maker may legitimately have regard:  see Reg v 
Australian Broadcasting Tribunal; Ex parte 2HD Pty Ltd ((1979) 144 CLR 45 at 49-50), adopting the earlier 
formulations of Dixon J in Swan Hill Corporation v Bradbury ((1937) 56 CLR 746 at 757-758), and Water 
Conservation and Irrigation Commission (NSW) v Browning ((1947) 74 CLR 492 at 505).  By analogy, where 
the ground of review is that a relevant consideration has not been taken into account and the discretion is 
unconfined by the terms of the statute, the court will not find that the decision-maker is bound to take a 
particular matter into account unless an implication that he is bound to do so is to be found in the subject-matter, 
scope and purpose of the Act." 

58 In Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 McHugh, Gummow, Kirby and Hayne JJ stated: 
"The primary object of statutory construction is to construe the relevant provision so that it is consistent with the language 
and purpose of all the provisions of the statute (See Taylor v Public Service Board (NSW) (1976) 137 CLR 208 at 213, per 
Barwick CJ).  The meaning of the provision must be determined "by reference to the language of the instrument viewed 
as a whole" (Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 320, per 
Mason and Wilson JJ.  See also South West Water Authority v Rumble's [1985] AC 609 at 617, per Lord Scarman, "in the 
context of the legislation read as a whole").  In Commissioner for Railways (NSW) v Agalianos ((1955) 92 CLR 390 at 
397), Dixon CJ pointed out that "the context, the general purpose and policy of a provision and its consistency and 
fairness are surer guides to its meaning than the logic with which it is constructed".  Thus, the process of construction 
must always begin by examining the context of the provision that is being construed (Toronto Suburban Railway Co v 
Toronto Corporation [1915] AC 590 at 597; Minister for Lands (NSW) v Jeremias (1917) 23 CLR 322 at 332; K & S 
Lake City Freighters Pty Ltd v Gordon & Gotch Ltd (1985) 157 CLR 309 at 312, per Gibbs CJ; at 315, per Mason J; at 
321, per Deane J)." 

59 The PSM Act is an Act of Parliament which comprehensively provides for the administration and management of the public 
sector and the public service.  Among other matters the PSM Act deals with and regulates the selection, appointment, standards 
of conduct and termination of employment of employees.  Part 5 of the PSM Act deals with substandard performance and 
disciplinary matters of public service officers. 

60 Sections 80, 81, 82, 83, 85 and 86 of the PSM Act provide: 
"80. Breaches of discipline  

An employee who —  



498                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

(a) disobeys or disregards a lawful order; 
(b) contravenes —  

(i) any provision of this Act applicable to that employee; or 
(ii) any public sector standard or code of ethics; 

(c) commits an act of misconduct;  
(d) is negligent or careless in the performance of his or her functions; or 
(e) commits an act of victimisation within the meaning of section 15 of the Public Interest 
Disclosure Act 2003, 

commits a breach of discipline. 
81. Procedure when breach of discipline suspected  

(1) An employing authority may, when it suspects that a person has committed a breach of discipline 
whilst serving as an employee in its public sector body and has given the person such notice in writing 
of the nature of the suspected breach of discipline as is prescribed, give the person a reasonable 
opportunity to submit an explanation to the employing authority. 

(2) After having given the respondent the reasonable opportunity referred to in subsection (1), the 
employing authority may —  
(a) if it is not the Minister, investigate or direct another person to investigate; or 
(b) if it is the Minister, direct another person to investigate, 
the suspected breach of discipline in accordance with prescribed procedures. 

(3) A person to whom a direction is given under subsection (2) shall comply with that direction. 
(4) A direction shall not be given under subsection (2) to the Commissioner. 

82. Suspension without pay  
(1) If an investigation is initiated under section 81, the employing authority may at any time before 

proceedings against the respondent are terminated within the meaning of subsection (2) suspend the 
respondent, if still its employee, without pay. 

(2) When proceedings against a respondent for a suspected breach of discipline are terminated by —  
(a) the taking of action under section 83 or 84 that is not cancelled under section 85, or the 

taking of action under section 86(3), 88(1) or 89; or 
(b) a finding that no breach of discipline was committed by the respondent, 
the employing authority shall terminate any suspension of the respondent without pay under 
subsection (1) and, if no breach of discipline has been found to have been committed by the 
respondent, restore to the respondent the pay of which the respondent has been deprived during the 
period of that suspension. 

(3) An employing authority may, in relation to an employee who has been suspended without pay under 
subsection (1), on its own initiative or on the application of that employee restore pay to that 
employee for such period as the employing authority thinks fit. 

83. Powers of employing authority other than Minister after investigation of alleged breach of discipline  
(1) If, following the investigation of an alleged breach of discipline under section 81, an employing 

authority which is not the Minister finds, whether as a result of its own investigation or that of a 
person directed under section 81(2)(a), that —  
(a) a minor breach of discipline was committed by the respondent, that employing authority 

may in accordance with prescribed procedures —  
(i) reprimand the respondent; 
(ii) impose on the respondent a fine not exceeding an amount equal to the amount of 

remuneration received by the respondent in respect of the last day during which he 
or she was at work as an employee before the day on which that finding was made; 
or 

(iii) both reprimand, and impose the fine referred to in subparagraph (ii) on, the 
respondent; 

(b) a serious breach of discipline appears to have been committed by the respondent, that 
employing authority shall cause the respondent to be charged in accordance with prescribed 
procedures with having committed that alleged breach of discipline; or 

(c) no breach of discipline was committed by the respondent, notify the respondent of that 
finding and that no further action will be taken in the matter. 

(2) For the purposes of this section, a breach of discipline committed as a result of disobedience to, or 
disregard of, a lawful order referred to in section 94(4) is a serious breach of discipline. 
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… 
85. Procedure if respondent objects to certain findings or actions  

If a respondent objects by notice in writing addressed to an employing authority —  
(a) to any finding by the employing authority under section 83 or 84 that he or she committed a 

minor breach of discipline; or 
(b) to any action taken by the employing authority in relation to him or her under 

section 83(1)(a) or 84(2)(b)(i), 
within 7 days after being notified in writing of that finding or action, as the case requires, that finding or action 
is cancelled by virtue of this section and the respondent may be charged in accordance with the prescribed 
procedures with having committed the alleged breach of discipline. 

86. Procedure when charge of breach of discipline brought  
(1) A charge under section 83(1)(b), 84(2)(b)(ii) or 85 shall —  

(a) be in writing; 
(b) contain the prescribed details of the alleged breach of discipline; and 
(c) require the respondent to indicate within such period of not less than 7 days as is specified in 

the charge whether or not he or she admits or denies the charge. 
(2) A respondent charged under section 83(1)(b), 84(2)(b)(ii) or 85 shall admit or deny the charge within 

the relevant period referred to in subsection (1)(c). 
(3) Subject to section 89, if a respondent admits a charge under subsection (2) and the employing 

authority finds the charge to be proved, the employing authority —  
(a) shall, if the charge is a charge of committing a breach of discipline consisting of 

disobedience to, or disregard of, a lawful order referred to in section 94(4), dismiss the 
respondent; or 

(b) may —  
(i) reprimand the respondent; 
(ii) transfer the respondent to another public sector body with the consent of the 

employing authority of that public sector body or, if the respondent is an employee 
other than a chief executive officer or chief employee, transfer him or her to 
another office, post or position in the public sector body in which he or she is 
currently employed; 

(iii) impose on the respondent a fine not exceeding an amount equal to the amount of 
remuneration received by the respondent in respect of the period of 5 days during 
which he or she was at work as an employee immediately before the day on which 
the finding of a breach of discipline was made; 

(iv) reduce the monetary remuneration of the respondent; 
(v) reduce the level of classification of the respondent; or 
(vi) dismiss the respondent, 
or, except when the respondent is dismissed under subparagraph (vi), take action under any 
2 or more of the subparagraphs of this paragraph. 

(4) If a respondent denies a charge under subsection (2) and the employing authority is not the Minister, 
the employing authority may —  
(a) hold, or direct a person to hold, a disciplinary inquiry into the charge in accordance with 

prescribed procedures; or 
(b) if it considers that a special disciplinary inquiry should be held into the charge, request the 

Minister to direct that a special disciplinary inquiry be held into the charge by a person 
named in that direction. 

(5) A directed person shall, subject to subsections (6) and (7), comply with the relevant direction given 
under subsection (4)(a). 

(6) If, at any time after the commencement of a disciplinary inquiry held under subsection (4)(a), the 
employing authority or directed person considers that a special disciplinary inquiry should be held 
into the charge, the employing authority may request the Minister to direct that —  
(a) a special disciplinary inquiry be held into the charge by a person named in that direction; or 
(b) the disciplinary inquiry be converted into a special disciplinary inquiry and that the person 

holding the disciplinary inquiry hold the resulting special disciplinary inquiry. 
(7) If the Minister complies with a request made under subsection (4)(b) or (6) and makes a direction 

referred to in —  
(a) subsection (4)(b), the person named in that direction shall comply with that direction; 
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(b) subsection (6)(a), the person named in that direction shall comply with that direction and the 
relevant disciplinary inquiry being held under subsection (4)(a) is terminated; or 

(c) subsection (6)(b), the disciplinary inquiry concerned is converted into a special disciplinary 
inquiry and the person holding that disciplinary inquiry shall hold the resulting special 
disciplinary inquiry. 

(8) If a directed person finds at the conclusion of a disciplinary inquiry that —  
(a) a breach of discipline was committed by the respondent, the directed person shall submit 

that finding to the employing authority and recommend to the employing authority that it act 
in relation to the respondent under subsection (3) as if the respondent had admitted the 
charge under subsection (2); or 

(b) no breach of discipline was committed by the respondent, the directed person shall submit 
that finding to the employing authority and recommend to the employing authority that it 
notify the respondent of that finding and that no further action will be taken in the matter. 

(9) On receiving a finding and recommendation under subsection (8), the employing authority shall —  
(a) accept the finding; and 
(b) in the case of a recommendation made under —  

(i) subsection (8)(a) in relation to a charge of committing a breach of discipline 
consisting of disobedience to, or disregard of, a lawful order referred to in 
section 94(4), dismiss the respondent; 

(ii) subsection (8)(a) in relation to a charge other than a charge referred to in 
subparagraph (i), accept that recommendation and act accordingly in relation to 
the respondent, or decline to accept that recommendation and take such other 
action in relation to the respondent as could have been recommended under that 
subsection; or 

(iii) subsection (8)(b), accept that recommendation and act accordingly in relation to 
the respondent. 

(10) If an employing authority finds at the conclusion of a disciplinary inquiry held by itself that —  
(a) a breach of discipline was committed by the respondent, the employing authority shall act 

under subsection (3) as if the respondent had admitted the charge under subsection (2); or 
(b) no breach of discipline was committed by the respondent, the employing authority shall 

notify the respondent of that finding and that no further action will be taken in the matter. 
(11) If a respondent denies a charge under subsection (2) and the employing authority is the Minister, the 

Minister shall direct a person to hold a special disciplinary inquiry into the charge and the person shall 
comply with that direction. 

(12) A direction shall not be given under this section to the Commissioner. 
(13) In this section —  

"directed person" means person directed under subsection (4)(a) to hold a disciplinary inquiry into 
the charge concerned; 
"disciplinary inquiry" means disciplinary inquiry held or directed to be held under 
subsection (4)(a)." 

61 Section 82 is contained in Part 5 of the PSM Act.  Part 5 deals with inquiries, penalties and disciplinary action that can be 
taken by employing authorities against public service officers and other officers and employees defined in s 76(1) of the PSM 
Act.  Section 82 is part of Division 3 which deals with breaches of discipline.  Sections 80, 81, 83 and 86 determine the process 
of investigation of breaches of discipline under s 80 of the PSM Act.  Section 81 provides for an employee suspected of a 
breach of discipline to be given a reasonable opportunity to submit an explanation to the employing authority prior to a 
decision being made whether to initiate an investigation into the suspected breach of discipline.  After the employee is afforded 
a reasonable explanation and an investigation is initiated, the employing authority may suspend the employee without pay.  
Sections 81, 82, 83, 84 and 85 make it clear a decision to suspend without pay is to be made independently from any findings 
or decisions made following an investigation into a suspected breach of discipline.   

62 Pursuant to s 81(2) an investigation into a suspected breach of discipline is to be carried out in accordance with prescribed 
procedures.  Regulation 16 of the Public Sector Management (General) Regulations 1994 prescribes the procedures as: 

"For the purposes of section 81(2) of the Act, the prescribed procedures in accordance with which a suspected breach of 
discipline is to be investigated are that the respondent is notified in writing —  

(a) that an investigation of the suspected breach of discipline is being initiated and of the purpose of that 
investigation; 

(b) that the investigation referred to in paragraph (a) will lead to a finding being made in respect of, and 
may lead to action being taken against, the respondent under Division 3 of Part 5 of the Act and of the 
range of possible findings and possible action; 
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(c) of the steps which may be taken in the conduct of that investigation prior to the making of a finding, 
and the taking of any action, against the respondent; 

(d) of any interviews or meetings which the respondent is required to attend; and 
(e) of his or her right to have present during any interviews or meetings attended by the respondent a 

representative capable of providing advice to the respondent." 

63 These procedures make it plain that the employee suspected of a breach of discipline is to be afforded procedural fairness.  A 
fundamental tenet of the rules of procedural fairness that a decision-maker is not to prejudge whether a person has committed a 
breach of discipline. 

64 Section 82(1) and (2) contemplates that a decision to suspend without pay is to be made when an investigation into a suspected 
breach of discipline is initiated and prior to the conclusion of the investigation.  Section 82(2) makes it clear that suspension 
without pay is to be terminated by the employing authority if a finding is made that: 

(a) a minor breach of discipline is committed; 

(b) a serious breach of discipline has been committed and the employee is charged with a serious breach of discipline 
and the charge is admitted by the employee under s 86(3); or 

(c) no breach of discipline was committed. 

65 In this matter a finding was made by the inquirer into the suspected breach of discipline that a serious breach of discipline 
appears to have been committed.  Pursuant to s 86(4) the respondent is required to institute a disciplinary inquiry into the 
charge in accordance with prescribed procedures.  The procedures prescribed for the purposes of s 86(4) are the same as the 
procedures required for s 82(1) (see reg 20 of the Public Sector Management (General) Regulations).  Prior to the completion 
of the second inquiry the employer must also not prejudge whether the appellant has committed a breach of discipline. 

Conclusion 

66 Mr Warner is the officer who is responsible for making the recommendation to the Acting Director-General whether the 
appellant should have been suspended.  The Acting Director-General acted on and did not depart from Mr Warner's 
recommendation.  In taking into account the serious nature of the allegations and assessing the strength of the prima facie 
evidence against the appellant, the Acting Director-General took into account matters that were irrelevant and infringed the 
rules of procedural fairness.   

67 Taking into account matters which have the effect of prejudging the outcome of a disciplinary hearing are irrelevant to a 
decision to suspend without pay as any decision made under s 82(1) must preserve the integrity of the investigation under 
s 81(2) and any investigation that is to follow under s 86(4).  Matters which result in the determination of the weight and 
strength of the case against the appellant should not be considered when making a decision to suspend.  An employer should 
not make any judgment of an employee's conduct until the investigation into a suspected breach of discipline is complete and 
at that time if an employer does not conclude that a minor breach of discipline has occurred, the employer is only empowered 
under s 83(1)(b) to make a judgment that a serious breach of discipline appears to have been committed.  Even when making 
that decision an employer is not empowered to prejudge the issue whether a serious breach of discipline has actually occurred 
as that is a matter to be determined in the investigation under s 86(4). 

68 In taking into account these matters in making a decision under s 82(1) the respondent has breached the rules of procedural 
fairness by prejudging the outcome of the disciplinary action against the appellant.  The effect of Mr Warner's evidence is that 
the respondent concluded prior to the investigation report into the suspected breach of discipline that: 

(a) the appellant has committed a serious breach of discipline; and  

(b) there is a high probability that the appellant will be dismissed at the conclusion of the disciplinary inquiry under 
s 86(4). 

69 In any event Mr Warner's opinion is not correct.  At law not every incident of fighting in the workplace results in termination 
of employment.  Whether a fight should result in the dismissal of an employee who participates in the fight depends very much 
on the extenuating circumstances.  The circumstances include the circumstances in which the fight occurred, the length of 
service of the employee, their work record, whether he or she was in a supervisory position and whether he or she was 
provoked or acted in self defence (AWU-FIME Union per Moore J at 393).  As Wilcox CJ in Yew pointed out, Moore J 
"recognised it is too simplistic an approach to say that any employee involved in a fight is guilty of serious misconduct and 
therefore, there is a valid reason for that employee's dismissal".  In Geraldton Meat Exports, Sharkey P at [77] observed that 
each matter involving fighting must be determined on its own merits and that one cannot, in advance, predict all of the relevant 
circumstances.  At [78] His Honour then said: 

"Finding on the job, depending on the circumstances, may be sufficient misconduct of itself for the Commission to say 
that the dismissal was not unfair, and the commission may also find it unnecessary even to apportion blame.  The 
Commission will, however, move to protect an employee who is essentially passive, or put upon and/or required to defend 
him/herself, or provoked to lose his/her self control in circumstances where it could be said that a reasonable person 
would do so.  However, retaliation out of proportion to the provocation will not generally be of assistance to an employee.  
The sheer triviality of an incident may also be relevant.  On the contrary, a serious misconduct, whether provoked or not, 
particularly where both parties are at fault, will often be sufficient to constitute a fair dismissal." 



502                                                   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           88 W.A.I.G. 
 

 

70 In this matter until the investigation commences under s 86(4) and that inquiry is concluded no finding can be made that the 
appellant has or has not committed an act of serious misconduct and if the latter, what is the appropriate penalty.  In any event 
the person appointed to conduct the inquiry is the only person who is empowered to make a finding that the appellant 
committed a breach of discipline (see s 86(8)). 

71 In relation to the matters the respondent should have taken into account, I agree with the submissions made on behalf of the 
appellant that the criteria in the Public Service Commission Discipline Manual referred to in Walker should not be applied, as 
that manual has been superseded by the Disciplinary Procedures Guide. 

72 Although Mr Warner testified that he read Clause 3.2 of the Disciplinary Procedures Guide it is apparent from the reasons 
given to the appellant by the respondent when he was suspended without pay and the evidence given in these proceedings that 
little, if any, regard was had to Clause 3.2 of the Disciplinary Procedures Guide when the decision was made to suspend the 
appellant.  The only consideration given to viewing suspension without pay as a risk management strategy was to suspend both 
the appellant and Mr Brocklehurst.  However, the respondent gave no weight to the proposal put forth by Mr Willday, which 
could have removed the risk of contact between the two officers.  In addition, other factors such as the effective operation of 
any agency policies or programs do not appear to have been considered.  Also the respondent has not said that there would be 
any prejudice to the investigation if the appellant is not suspended. 

73 The next question that follows is whether the respondent erred in failing to have regard to, or sufficient regard to, the matters 
set out in Clause 3.2 of the Disciplinary Procedures Guide.  Employment policies which provide guidance on the exercise of a 
discretion are desirable to ensure employees are treated equally and consistently.  This requirement is reflected in s 8(1)(c) of 
the PSM Act.  Section 8(1)(c) provides: 

"(1) The principles of human resource management that are to be observed in and in relation to the Public Sector are 
that —  

… 

(c) employees are to be treated fairly and consistently and are not to be subjected to arbitrary or 
capricious administrative acts" 

74 However, pre-determined rules or policies must not be so inflexible that a decision-maker does not consider any exemption 
from the policy.  In Falc Pty Ltd v State Planning Commission (1991) 5 WAR 522 Ipp J at 533 observed: 

"The mere fact that the Tribunal applied a particular policy in exercising its discretion does not necessarily mean that the 
discretion thereby miscarried.  The relevant principles are set out by the Court of Appeal of New South Wales (Kirby P, 
Priestley and Clarke JJA) in Rendell v Release on Licence Board [1987] 10 NSWLR 499 at 503-504: 

'"A body upon whom Parliament has conferred a discretion must exercise that discretion in accordance with the 
legislation.  The decision maker must not, for the purpose of the exercise of discretion, take into account 
extraneous or irrelevant considerations.  Nor must the discretion be exercised by reference to general and 
inflexible rules which pay no regard to the particular circumstances of the case.  This is so whether such rules 
are laid down by the decision maker or an external body.  It is of course often useful and sometimes necessary 
for administrators to adopt guidelines. These may provide guidance to officers in the scattered agencies of the 
administration.  They may ensure that decisions are made in an even-handed and consistent way.  But such 
guidelines must be compatible with the legislation conferring the discretion.  They must not purport to usurp the 
discretion or substitute administrative convenience for the individualised decision if that is what the legislation 
has provided for, … Most especially, the administrator must not permit the decisions of third persons or their 
actions and attitudes, to control the way in which such discretion is exercised.'" 

75 In this matter the respondent did not substantially apply the provisions of the Disciplinary Procedures Guide.  It is clear that 
Clause 3.2 of the Disciplinary Procedures Guide is compatible with the provisions of the PSM Act.  In not applying this policy 
it is strongly arguable that the respondent erred.  However, it is not necessary to conclusively determine this issue.  By taking 
into account irrelevant considerations in making the decision to suspend the appellant without pay and by breaching the rules 
of procedural fairness by prejudicing the outcome of the disciplinary process, we are of the opinion that on those grounds 
alone, the respondent's decision to suspend the appellant without pay should not stand and should be adjusted. 

76 For these reasons the appeal should be allowed and the following orders made: 

(a) The decision of the respondent made on 29 January 2008 to suspend the appellant without pay be adjusted by 
setting the decision aside; 

(b) The pay the appellant has been deprived of during the suspension be restored; and 

(c) All benefits due to the appellant be reinstated with effect from the date of the suspension. 
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-v- 
THE DIRECTOR-GENERAL, DEPARTMENT OF HEALTH 
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Result Appeal upheld 
Representation 
Appellant Mr S Farrell and Mr B Cusack, as agents 
Respondent Ms T Cole, of counsel 
 

Order 
HAVING heard Mr Farrell and Mr Cusack, as agents, on behalf of the appellant and Ms Cole of counsel on behalf of the 
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
orders — 

1. The decision of the respondent made on 29 January 2008 to suspend the appellant without pay be adjusted by 
setting the decision aside. 

2. The pay the applicant has been deprived of during the suspension be restored. 
3. All benefits due to the appellant be reinstated with effect from the date of the suspension. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 


	Industrial Gazette
	FULL BENCH—Appeals against decision of Industrial Magistrate—
	2008 WAIRC 00048
	2008 WAIRC 00216
	2008 WAIRC 00217

	FULL BENCH—Proceedings for Enforcement of Act—
	2008 WAIRC 00148
	 2008 WAIRC 00187
	 2008 WAIRC 00271
	 2008 WAIRC 00270
	2008 WAIRC 00290

	FULL BENCH—Unions—Application for registration—
	2007 WAIRC 01227
	2008 WAIRC 00174
	2008 WAIRC 00201
	2008 WAIRC 00260
	2008 WAIRC 00283

	FULL BENCH—Procedural Directions and Orders—
	2008 WAIRC 00235
	 2007 WAIRC 01253
	2008 WAIRC 00028
	 2008 WAIRC 00150

	PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of—
	2008 WAIRC 00228
	2008 WAIRC 00233
	2008 WAIRC 00227
	2008 WAIRC 00225
	2008 WAIRC 00232
	2008 WAIRC 00231
	2008 WAIRC 00226
	2008 WAIRC 00224
	2008 WAIRC 00229

	AWARDS/AGREEMENTS AND ORDERS—Interpretation of—
	2008 WAIRC 00272
	2008 WAIRC 00288

	CANCELLATION OF—Awards/Agreements/Respondents—
	2008 WAIRC 00279
	2008 WAIRC 00242

	NOTICES—Award/Agreement matters—
	2008 WAIRC 00267

	INDUSTRIAL MAGISTRATE—Claims before—
	2008 WAIRC 00285

	 UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
	2008 WAIRC 00219
	2008 WAIRC 00255
	2008 WAIRC 00269
	 2008 WAIRC 00220
	2008 WAIRC 00236
	 2008 WAIRC 00252
	2008 WAIRC 00262
	2008 WAIRC 00254
	 2008 WAIRC 00240
	2008 WAIRC 00243
	2008 WAIRC 00274
	2008 WAIRC 00241
	2008 WAIRC 00293
	 2008 WAIRC 00294
	2008 WAIRC 00296
	2008 WAIRC 00289
	2008 WAIRC 00237
	2008 WAIRC 00261
	 2008 WAIRC 00244
	2008 WAIRC 00245
	2008 WAIRC 00239
	2008 WAIRC 00250
	2008 WAIRC 00246
	2008 WAIRC 00281
	2008 WAIRC 00280
	2008 WAIRC 00218

	CONFERENCES—Matters arising out of—
	2007 WAIRC 00992
	2007 WAIRC 01212
	 2007 WAIRC 01232
	2007 WAIRC 01237
	2007 WAIRC 01298
	 2008 WAIRC 00177
	2008 WAIRC 00247
	2008 WAIRC 00251
	2008 WAIRC 00257

	CONFERENCES—Matters referred—
	2008 WAIRC 00248
	2008 WAIRC 00253
	 2008 WAIRC 00277
	2008 WAIRC 00278

	CONFERENCES—Notation of—
	PROCEDURAL DIRECTIONS AND ORDERS—
	2008 WAIRC 00238

	INDUSTRIAL AGREEMENTS—Notation of—
	 NOTICES—Appointments—
	2008 WAIRC 00265

	NOTICES—Cancellation of Awards/Agreements/Respondents—under Section 47—
	2008 WAIRC 00275

	PUBLIC SERVICE APPEAL BOARD—
	2008 WAIRC 00297
	 2008 WAIRC 00299





