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FULL BENCH—Matters referred under Section 27— 
2008 WAIRC 01494 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARINA SALDANHA 

APPLICANT 
-v- 
FUJITSU AUSTRALIA PTY LTD 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
  CHIEF COMMISSIONER A R BEECH 
  COMMISSIONER S J KENNER 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO FBM 5 OF 2008 
CITATION NO. 2008 WAIRC 01494 
 

Result Order and directions 
Representation 
Applicant Mr K M Pettit SC (of Counsel), by leave 
Respondent Ms F Stanton (of Counsel), by leave 
 

Order 

This matter having come on for hearing before the Full Bench on 14 October 2008, and having heard Mr K M Pettit 
SC (of Counsel), by leave, on behalf of the applicant, and Ms F A Stanton (of Counsel), by leave, on behalf of the 
respondent, it is this day, 15 October 2008, ordered that: 

1. Within 7 days either party be at liberty to file and serve additional 
written submissions upon: 

(a) The extent to which the Workplace Relations Act 1996 (Cth) is 
or is not workable if s5 and s6 apply only to existing rather 
than former employees. 

(b) The impact, if any, of the Contractual Benefits Bill 2007 
(WA) upon the questions before the Full Bench. 
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2. Upon the filing of any submissions in accordance with order 1 the 
decision on the questions of law is reserved. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2008 WAIRC 01490 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT MCJANNETT 
APPLICANT 

-and- 
THE CONSTRUCTION FORESTRY MINING & ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE FRIDAY, 10 OCTOBER 2008 
FILE NO PRES 7 OF 2008 
CITATION NO. 2008 WAIRC 01490 
 
Decision Order and directions issued 
Appearances 
Applicant In person 
Respondent Mr T Dixon (of Counsel), by leave 
 

Order 
This matter having come on for hearing before me on 10 October 2008 and having heard Mr Mcjannett on his own 
behalf as the applicant and Mr T Dixon (of Counsel), by leave, on behalf of the respondent, it is this day, 10 October 
2008 ordered that:  

1. Upon the proffering and acceptance of the undertaking of Mr 
Reynolds in accordance with paragraph [34] of the outline of written 
submissions of the respondent dated 9 October 2008, the application is 
adjourned sine die. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2008 WAIRC 01510 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2008 WAIRC 01510 
CORAM : THE HONOURABLE M T RITTER, ACTING PRESIDENT 
HEARD : THURSDAY, 4 SEPTEMBER 2008 
DELIVERED : TUESDAY, 21 OCTOBER 2008 
FILE NO. : PRES 2 OF 2008 
BETWEEN : ROBERT MCJANNETT 

Applicant 
AND 
KEVIN REYNOLDS, SECRETARY - THE CONSTRUCTION FORESTRY MINING & 
ENERGY UNION OF WORKERS 
First Respondent  
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DARREN KAVANAGH, SAFETY OFFICER - THE CONSTRUCTION FORESTRY 
MINING & ENERGY UNION OF WORKERS 
Second Respondent 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
Third Respondent  
ELECTORAL COMMISSIONER FOR WESTERN AUSTRALIA 
Fourth Respondent 

 

CatchWords: 
Industrial Law (WA) - application pursuant to s66 of the Industrial Relations Act 1979 (WA) (the Act) for order and injunction 
regarding breach of union rules, contravention of the Act and contravention of the Industrial Arbitration (Union Elections) 
Regulations 1980 (WA) - application for order postponing the closure of nominations for union election - applicant unable to 
identify specific prejudice that would be incurred if nominations were to close as planned - power/jurisdiction to make the order 
requested - no merit in making the order - application dismissed 
Legislation: 
Industrial Relations Act 1979 (WA), s66, s66(2)(e), s66(2)(f) 
Result: 
Application for order postponing closure of nominations for union election dismissed 
Representation: 
Counsel: 

Applicant : Mr D Howlett (of Counsel), by leave 
First Respondent : Mr T Borgeest (of Counsel), by leave and with him Mr S Millman (of Counsel), by 

leave 
Second Respondent : Mr T Kucera (of Counsel), by leave 
Third Respondent : Mr G MacLean (of Counsel) 
Fourth Respondent : Mr R Bathurst (of Counsel), by leave 

Solicitors: 
Applicant : Bowen Buchbinder Vilensky Lawyers 
First Respondent : Slater & Gordon Lawyers 
Second Respondent : Leask & Co 
Third Respondent : N/A 
Fourth Respondent : State Solicitor for Western Australia 

 

Case(s) referred to in reasons: 
Harken v Dornan (1992) 72 WAIG 1727 
Case(s) also cited: 
Nil 

Reasons for Decision 
(Given Extempore and Edited from the Transcript) 

RITTER AP: 
1 This application under s66 of the Industrial Relations Act 1979 (WA) (the Act) comes before me today by way of a directions 

hearing.  The applicant is a member of The Construction, Forestry, Mining and Energy Union of Workers (the CFMEUW) 
who has nominated in an election to be held later this year for the position of assistant secretary.  Mr Howlett who appears for 
the applicant has provided to the Commission and to the other people at the bar table a minute of proposed order of today’s 
date.  During the course of discussion and after a short adjournment, Mr Howlett sought an additional order which was for the 
closure of nominations for the relevant elections to be postponed to Monday, 8 September 2008.  I have been informed by 
Mr Bathurst who appears on behalf of the Electoral Commissioner that it has been advertised that nominations will be closed at 
12pm today and therefore the application for the order has been heard on an urgent basis. 

2 I have received submissions not only from Mr Howlett but from Mr Borgeest for the first named respondent, Mr Kucera for the 
second named respondent, Mr MacLean for the CFMEUW, and Mr Bathurst in his capacity as assisting the Commission on 
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behalf of the Electoral Commissioner.  Mr Bathurst’s position is that his client is content to abide the orders of the 
Commission.  Mr Borgeest, Mr Kucera and Mr MacLean have all opposed the proposed order on behalf of their clients. 

3 The rules of the CFMEUW provide in rule 23(7) that the “date of commencement of the period for lodging nominations shall 
be 21 August in each election year.  The closing date for nominations is to be at a time and place or in a manner fixed by the 
Returning Officer and mentioned in an advertisement, but the closing date shall be 4 September in each election year”.  The 
expression “election year” is defined in rule 23(4) to be “2004 and every fourth year thereafter”.  So this year is an election 
year.  The responsibilities of the returning officer have been given to the Commissioner whom Mr Bathurst represents.  The 
closing time for nominations as I have said is 12pm today.  As informed by Mr Bathurst, nominations have been called for in 
an advertisement in accordance with rule 23(7).  The advertisement relates back to rule 23(6) where it is provided that the 
“Returning Officer shall call for nominations by advertising in at least one daily newspaper circulating widely within the State 
by no later than 31 July of each election year”.  

4 In my opinion there is insufficient information before me to support the making of the order which has been sought.  There are 
a number of reasons for this.  Firstly I am not convinced that there is necessarily the power to make such an order despite the 
breadth of the powers set out in s66(2)(e) and s66(2)(f) of the Act.  Partly this is because the rules of the CFMEUW clearly 
provide that nominations shall close on 4 September in each election year and furthermore the advertisement has indicated to 
the people who might nominate that 12pm today is the time when nominations will close.  But putting issues of power to one 
side, I am not satisfied in any event that there is merit in the making of the order.  

5 Mr Howlett has not been able to point to any specific prejudice to his client if nominations are to close at 12pm today, other 
than that if there is a delay to the closing time for nominations there may be further discussions between the parties who appear 
to be at loggerheads and some resolution of the matters which are the genesis of the s66 application which has been 
commenced.  I mean no disrespect to Mr Howlett when I say that is a fairly woolly submission.  It does not point to any 
specific prejudice that will be suffered by his client if nominations proceed to close as discussed.  Mr Howlett also refers to the 
possibility that it is better to leave open nominations rather than close them now so that people can seek redress later for any 
problems arising out of the closure of nominations.  In a general sense there is something to be said for that but before making 
such an order on that basis I think again I would need to be directed to some particular prejudice that either will or could occur 
to somebody in the position of Mr Howlett’s client.  

6 In relation to the matters raised by the respondent, Mr MacLean for the CFMEUW refers to the process which is identified in 
the rules.  He refers to the inconvenience to the membership of the union which he says is 9,000 members and he refers to the 
fact that nothing has been put before the Commission which would require the throwing out of the ordinary timetable 
contained in the rules of the CFMEUW.  Mr Borgeest makes similar submissions but adds that at present the application on its 
face does not disclose any particular election irregularity.  That may well be so, in particular having regard to the identified 
events that have occurred to date in relation to whether or not people should or should not have been “campaigning”.  
Mr Borgeest relies on the decision of Harken v Dornan (1992) 72 WAIG 1727 to support that submission.  It is unnecessary to 
rule on that submission at the moment although it might be relevant to an application to amend the application if later made.  
But, for the time being it does indicate some problems that the applicant has in establishing that there is prima facie merit in 
the application which is linked to the order that is sought.  Mr Borgeest also makes the submission that the closure of 
nominations at 12 o’clock does not of itself close the stable door to the applicant if he seeks redress under s66 of the Act for an 
election irregularity.  There is strength in that submission.  

7 Mr Kucera submits that the schedule to the application refers to events which occurred in July and August 2008, so that the 
grievance is not about matters which have just arisen.  Accordingly, sudden urgency of making an order prior to 12pm today is 
generated by, in broad terms, the conduct of the applicant. 

8 I accept that the applicant could, before now, have brought the application for the order which is now before me.  In 
considering the matter I have had in mind the usual tests for, in effect, making an order for an injunction assuming that I have 
the power to make the order sought.  It seems to me that when one looks at the merits of the application and the balance of 
convenience there is insufficient reason to justify the making of the order.  For these reasons I refuse the application for the 
order identified by Mr Howlett.  An order to that effect will be later published. 
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2008 WAIRC 01514 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BEN RICHARD THOMPSON 
APPLICANT 

-and- 
KEVIN NOEL REYNOLDS - THE SECRETARY 

FIRST RESPONDENT 
-and- 
THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 

SECOND RESPONDENT 
-and- 
WARWICK GATLEY AM, THE RETURNING OFFICER 
WESTERN AUSTRALIAN ELECTORAL COMMISSION 

THIRD RESPONDENT 
 PRES 3 OF 2008 

-and- 
BRIAN BYRON 

APPLICANT 
-and- 
KEVIN NOEL REYNOLDS - THE SECRETARY 
       FIRST RESPONDENT 
-and- 
THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 

      SECOND RESPONDENT 
-and- 
WARWICK GATLEY AM, THE RETURNING OFFICER, WESTERN AUSTRALIAN 
ELECTORAL COMMISSION 

      THIRD RESPONDENT 
PRES 4 OF 2008 
-and- 
SEAN MALCOLM 

APPLICANT 
-and- 
KEVIN NOEL REYNOLDS - THE SECRETARY 
       FIRST RESPONDENT 
-and- 
THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 

      SECOND RESPONDENT 
-and- 
WARWICK GATLEY AM, THE RETURNING OFFICER, WESTERN AUSTRALIAN 
ELECTORAL COMMISSION 

      THIRD RESPONDENT 
PRES 5 OF 2008 
JIM JOSEPH MELLOR 

APPLICANT 
 -and- 

THE CONSTRUCTION FORESTRY MINING & ENERGY UNION OF WORKERS (“CFMEUW”) 
       FIRST RESPONDENT 
-and- 
KEVIN NOEL REYNOLDS - THE SECRETARY, CFMEUW 

      SECOND RESPONDENT 
-and- 
WARWICK MCLEAN GATLEY AM - ELECTORAL COMMISSIONER, WESTERN 
AUSTRALIAN ELECTORAL COMMISSION 

      THIRD RESPONDENT 
-and- 
WAYNE NICHOLSON - RETURNING OFFICER (CFMEUW ELECTIONS), WESTERN 
AUSTRALIAN ELECTORAL COMMISSION 

      FOURTH RESPONDENT 
 PRES 6 OF 2008 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 23 OCTOBER 2008 
FILE NO/S PRES 3 OF 2008 
CITATION NO. 2008 WAIRC 01514 
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Order 
It is this day, 23 October 2008, ordered by consent that:- 

1. Order 3(a) of the order made on 3 October 2008 be varied to provide 
that the time for filing and service of the affidavit(s) of the first and 
second respondents be extended to 2.00pm on 20 October 2008. 

2. Order 4 of the Order made on 3 October 2008 be varied to provide 
that the date for filing and service of any affidavit(s) of the applicants 
in reply be extended to 2.00pm on 23 October 2008. 

3. Order 5 of the Order made on 3 October 2008 be varied to provide 
that the time for informing the Commission of the names of the 
deponents required for cross-examination be extended to 1.00pm on 
24 October 2008. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2008 WAIRC 01317 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, 

ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 3 SEPTEMBER 2008 
FILE NO/S P 31 OF 2008 
CITATION NO. 2008 WAIRC 01317 
 

Result Award varied 
Representation 
Applicants Ms S Thomas on behalf of the Civil Service Association of Western Australia Incorporated  
 Mr A Dores on behalf of the employers parties to the Award 
Respondent N/A 
 

Order 
HAVING heard Ms S Thomas on behalf of the Civil Service Association of Western Australia Incorporated and Mr A Dores on 
behalf of the employers parties to the Award and by consent, the Public Service Arbitrator, pursuant to the powers conferred under 
the Industrial Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 2nd day of September 2008 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 21 – Shift Work Allowance: delete clause 21 (2) (a) and replace it with the following clause. 
(2)  (a) (i) An officer required to work a weekday afternoon or night shift, will in addition to the ordinary rate of 

salary, be paid an allowance in accordance with the following formula for each shift so worked. 
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(ii) Notwithstanding the above, the minimum amount payable per shift to an employee required to work 
afternoon or night shift will be the allowance payable to an employee with an annual salary of Level 
1.7 using the formula at clause 21 (2) (a) (i). 

(iii) For the purposes of clause 21 (2) (a), “annual salary” is the ordinary rate of salary payable for the 
position as prescribed in Schedule A – Salaries, or Schedule B - Salaries -Specified Callings. 

2. Clause 21 – Shift Work Allowance: delete clause 21 (2) (b) and replace it with the following. 
(2) (b) Work performed during ordinary rostered hours on the following days shall be paid for at the following rates, in 

lieu of the allowance prescribed in clause 21 (2) (a): 
(i) Saturdays - time and on-half; 
(ii) Sundays - time and three quarters; and 
(iii) Public holidays – double time and one half. 

Provided that in lieu of the provisions of clause 21 (2) (b) (iii) and subject to agreement between the 
employer and the officer, work performed during ordinary rostered hours on a public holidays shall be 
paid for at the rate of time and one-half and the officer may, in addition be allowed a day’s leave with 
pay to be added to annual leave to be taken at some other time within a period on one year. 

3. Clause 21 – Shift Work Allowance: include the following new subclause (2) (c) after clause 21 (2) (b). 
(c) Weekend Penalty Rates for Casual Employees 

(i) Notwithstanding the provisions of clause 10 (2) (a) – Casual Employment, casual employees are 
entitled to weekend shift penalties. Work performed during ordinary rostered hours on the following 
days shall be paid for at the following rates: 
Saturdays and public holidays - time and one-half (casuals are already paid a loading in lieu of public 
holidays); and 
Sundays - time and three quarters. 

(ii) These rates are paid in addition to but not compounded on the casual loading provided for clause 10 
(1) (a) – Casual Employment. 

4. Clause 21 – Shift Work Allowance: renumber existing clauses 21 (2) (c) to (g) as follows. 
     

Existing subclause number – 21 
(2) 

New subclause number – 21 (2) 

(c) (d) 
(d) (e) 
(e) (f) 
(f) (g) 
(g) (h) 

5. Clause 23 – Annual Leave: delete clause 23 (2) and replace it with the following. 
(2) Entitlement  

(a) An employee employed after the first day of January in any year is entitled to pro rata annual leave for that year 
calculated on a daily basis.  At the end of each calendar day of the year the employee will accrue 0.411 hours of 
paid annual leave provided the maximum accrual will not exceed 150 hours for each completed calendar year of 
service. 

(b) Where employers have systems in place which record and report pro rata accrual of annual leave entitlements in 
a manner other than prescribed by this clause, that method of accrual may continue provided the system 
provides the same accrual over a full year.  Employers must ensure that upon the cessation of employment, all 
pro rata annual leave entitlements accrued are equivalent to the pro rata annual leave entitlement provided by 
clause 23 (2) (i).   

6. Clause 23 – Annual Leave: delete clause 23 (8) (b) and replace it with the following. 
(b) Where employees are entitled to a travel concession under clause 23 (8) and the employees’ headquarters are 

situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost of airfares or motor 
vehicle allowance up to a maximum amount equivalent to the value of a return fully flexible and refundable 
airfare to Perth will be provided for each employee and each of their dependants when proceeding on annual 
leave to a location other than Perth or Geraldton. 

7. Clause 30 – Study Leave: delete entire clause and replace it with the following clause, renamed Study Assistance. 
CLAUSE 30. – STUDY ASSISTANCE 

(1) (a) To ensure the maintenance of a trained public sector an employer may provide an officer with paid study leave 
and/or financial assistance for study purposes in accordance with the provisions of this clause. 

Annual Salary 12 1 15 
1 

x 
  313 

x 
10 

x 
100 
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(b) Officers are not eligible for study assistance if they have previously received study assistance for an approved 
course from their employer. Further study assistance towards additional qualifications may, however, be granted 
in special cases, at the discretion of the employer. 

(2) Study Leave 
(a) An officer may be granted time off with pay for study purposes at the discretion of the employer. 
(b) In every case the approval of time off to attend lectures and tutorials will be subject to: 

(i) agency convenience; 
(ii) officers undertaking an acceptable formal study load in their own time; 
(iii) officers making satisfactory progress with their studies; 
(iv) the course being an approved course as defined by clause 30 (5); 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the service and 

being of value to the State. 
(c) Part-time officers are entitled to study leave on the same basis as full time officers, with their entitlement 

calculated on a pro rata basis.  Officers working shift work or on fixed term contracts have the same access to 
study leave as all other officers. 

(d) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 
subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(e) Officers who are obliged to attend educational institutions for compulsory block sessions may be granted time 
off with pay, including travelling time, up to the maximum annual amount allowed in clause 30 (2) (d). 

(f) Where an officer is undertaking approved study via distance education and/or is not required to attend formal 
classes, an employer may allow the officer to access study leave up to the maximum annual amount allowed in 
clause 30 (2) (d). 

(g) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

 (h) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the  officer is undertaking the recommended part-time year or stage and this does not entail five hours 
formal study.  

(i) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment.  

(j) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.  

(k) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(l) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(m) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(n) An officer performing service with the Australian Defence Force is not entitled to study leave for any period of 

service with the Australian Defence Force that they receive defence force reserves leave as provided for by 
clause 39 – Defence Force Reserves Leave. 

(o) A service agreement or bond will not be required. 
(3) Financial Assistance 

(a) An employer may reimburse an officer for the full or any part of any reasonable cost of enrolment fees, Higher 
Education Contribution Surcharge, compulsory text books, compulsory computer software and other necessary 
study materials for studies commenced during their employment.  

(b) Half of the value of the agreed costs shall be reimbursed immediately following production of written evidence 
of enrolment and costs incurred, and the remaining half shall be reimbursed following production of written 
evidence of successful completion of the subject for which reimbursement has been claimed.   

(c) The employer and officer may agree to alternative reimbursement arrangements. 
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(4) Cadets and Trainees 
(a) Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a 

condition of their employment, are required to undertake studies at a university or college of advanced 
education.  Officers who of their own volition attend such institutions to gain higher qualifications will be 
responsible for the payment of fees. 

(b) This assistance does not include the cost of textbooks or Guild and Society fees. 
(c) An officer who is required to repeat a full academic year of the course will be responsible for payment of the 

higher education fees for that particular year. 
(5)  Approved Courses for Study Purposes 

(a) For the purposes of clauses 30 (2) and (3), the following are approved courses: 
(i)  Degree or associate diploma courses at a university within the Australia; 
(ii) Degree or diploma courses at an authorised non-university institution;  
(iii) Diploma courses provided by registered training organisations, including TAFE;  
(iv) Two-year full time certificate courses provided by registered training organisations, including TAFE; 
(v) Courses recognised by the National Authority for the Accreditation of translators and Interpreters 

(NAATI) in a language relevant to the needs of the public sector; and 
(vi) Secondary courses leading to the Tertiary Entrance Examination or courses preparing students for the 

mature age entrance conducted by the Tertiary Institutions Service Centre. 
(b) For the purposes of clause 30 (5) (a): 

(i) The term ‘university’ includes recognised Australian universities and recognised overseas universities 
as defined by the Higher Education Act 2004 (WA);  

(ii) An authorised non-university institution is a non-university institution that is authorised under the 
Higher Education Act 2004 (WA) to provide a higher education course; and 

(iii) A registered training organisation is an organisation that is registered with the Training Accreditation 
Council or equivalent registering authority and complies with the nationally agreed standards set out 
in the Australian Quality Training Framework (AQTF). 

(c) An officer who has completed a diploma through TAFE is eligible for study assistance to undertake a degree 
course at a university within Australia or an authorised non-university institution.  

(d) An officer who has completed a two year full time certificate through TAFE is eligible for study assistance to 
undertake a diploma course specified in clause 30 (5) (a) (iii) or a degree or diploma course specified in clauses 
30 (5) (a) (i) or (ii). 

(6) Full Time Study 
(a) Subject to the provisions of clause 30 (6) (b), the employer may grant an officer full time study leave with pay 

to undertake: 
(i) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(ii) study tours involving observations and/or investigations; or 
(iii) a combination of postgraduate studies and study tour. 

(b) Applications for full time study leave with pay are to be considered on their merits and may be granted provided 
that the following conditions are met: 
(i) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of clauses 30 (2) and (5) and 
clause 29 - Leave without Pay. 

(ii) It must be a highly specialised course with direct relevance to the officer’s profession. 
(iii) It must be highly relevant to the agency’s corporate strategies and goals. 
(iv) The expertise or specialisation offered by the course of study should not already be available through 

other officers employed within the agency. 
(v) If the applicant was previously granted study leave, studies must have been successfully completed at 

that time.  Where an officer is still under a bond, this does not preclude approval being granted to take 
further study leave if all the necessary criteria are met. 

(vi) A fixed term contract officer may not be granted study leave with pay for any period beyond that 
officer’s approved period of engagement. 

(c) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of 
satisfactory performance. 
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(d) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an 
employer, financial assistance to the extent of the difference between the officer’s normal salary and the value 
of the award may be considered.  Where no outside award is granted and where a request meets all the 
necessary criteria then part or full payment of salary may be approved at the discretion of the employer.   

(e) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  
Recipients normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for 
books, accommodation or a contribution towards accommodation.   

(f) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary 
for that period. 

(g) Where the employer approves full time study leave with pay the actual salary contribution forms part of the 
agency’s approved average staffing level funding allocation.  Employers should bear this in mind if considering 
temporary relief.   

(h) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as 
required. 

(i) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst 
on tour, study leave with pay may be approved by the employer together with some local transit and 
accommodation expenses providing it meets the requirements of clause 30 (6) (b). Each case is to be considered 
on its merits.   

(j) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other 
privileges and conditions of service prescribed for officers under the award. 

8. Clause 2 – Arrangement:  Rename clause 30 – Study Leave to clause 30 – Study Assistance. 
9. Clause 32 – Bereavement Leave: include the following new provisions after clause 32 (5). 
(6) Travelling time for Regional Employees  

(a) Subject to prior approval from the employer, an employee entitled to bereavement leave and who, as a result of 
such bereavement, travels to a location within Western Australia that is more than 240 km from their workplace 
will be granted paid time off for the travel period undertaken in the employee’s ordinary working hours up to a 
maximum of 15 hours per bereavement.  The employer will not unreasonably withhold approval. 

(b) The employer may approve additional paid travel time within Western Australia where the employee can 
demonstrate to the satisfaction of the employer that more than two days travel time is warranted. 

(c) The provisions of clause 32 (6) are not available to employees whilst on leave without pay or sick leave without 
pay. 

(d) The provisions of clauses 32 (6) (a) and (b) apply as follows. 
(i) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited 

with the same entitlement as a permanent employee for each full year of service and pro rata for any 
residual portion of employment.   

(ii) An employee employed on a fixed term contract for a period less than 12 months shall be credited 
with the same entitlement on a pro rata basis for the period of employment. 

(iii) A part time employee shall be entitled to the same entitlement as a full time employee for the period 
of employment, but on a pro rata basis according to the number of ordinary hours worked each 
fortnight. 

(iv) For casual employees, the provisions apply to the extent of their agreed working arrangements. 
10. Clause 42 – District Allowance: include the following new subclause (13) – Casual Officers after clause 42 (12). 
(13) District Allowance is payable to casual employees on an hourly rate basis in accordance with the following formula: 

Appropriate Annual District Allowance Rate 12 1 
1 x 313 x 75 

11. Clause 42 – District Allowance: renumber existing subclause (13) to clause 42 (14). 
12. Clause 50 – Removal Allowance: delete entire clause and replace it with the following clause. 

50. – REMOVAL ALLOWANCE 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed  
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 
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(c) An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,042.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $157.00. 

Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An employee who is transferred solely at their own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the employer prior to removal. 

(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 
motor vehicle.  If authorised by the employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows:  
(a) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by clause 46 (2) - Motor Vehicle Allowance. 

(b) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause clause 46 (3) - Motor Vehicle Allowance. 

(c) Where an employee or their dependants have more than one vehicle, and all the vehicles are to be relocated to 
the new residence, the cost of transporting or driving up to two vehicles shall be deemed to be part of the 
removal costs. 

(d) Where only one vehicle is to be relocated to the new residence, the employee may choose to transport a trailer, 
boat or caravan in lieu of the second vehicle.  The employee may be required to show evidence of ownership of 
the trailer, boat or caravan to be transported. 

(e) If the employee tows the caravan, trailer or boat to the new residence, the additional rate per kilometre is to be 
3.5 cents per kilometre for a caravan or boat and 2.0 cents per kilometre for a trailer. 

(4) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
employer, who may authorise the acceptance of the more suitable: Provided that payment for a volume amount beyond 45 
cubic metres shall not occur without the prior written approval of the employer. 

(5) The employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the employer, disposes of their household furniture effects and appliances instead of removing 
them to the new headquarters: Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 45 cubic metres. 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $944.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees to the public service shall be entitled to receive the benefits of this clause if they are required by the 

employer to participate in any training course prior to being posted to their respective positions in the service.  This 
entitlement shall only be available to employees who have completed their training and who incur costs when moving to 
their first posting. 

(9) An employer may agree to provide removal assistance greater than specified in this award and if in that event that the 
employee to whom the benefit is granted elects to leave the position, on a permanent basis, within twelve months, the 
employer may require the employee to repay the additional removal assistance on a pro rata basis.  Repayment can be 
deducted from any monies due to the employee. 

(10) For the purposes of clause 50 (9), “elects to leave the position,” means the employee freely chooses to leave the position 
in the ordinary course of promotion, transfer or resignation and this necessitates the employer obtaining a replacement 
employee.   

13. Clause 62 – create a new clause 62 - Access to Information and Resources and include after clause 61 – Copies of 
Award. 

62. - ACCESS TO INFORMATON AND RESOURCES 
(1) The parties recognise that information technology resources have major implications for industrial and human resource 

functions within the workplace. 
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(2) The employer recognises the need to provide appropriate information to all employees, so it is accessible in the workplace 
in either electronic or hard copy format. 

(3) Where the employer utilises information technology as the means of communicating to employees, the employer must 
ensure that where employees do not have access to technology, then alternative methods of providing this information 
will be used. 

(4) The information includes, but is not limited to policies and practice guidelines, human resource manuals, awards and 
agreements, internal agency news bulletins and updates and job opportunities. 

14. Clause 2 – Arrangement: Insert the wording “Clause 62 – Access to Information and Resources” after clause 61 – 
Copies of the Award 

15. Renumber and rename existing clauses 62 to 64 as follows. 

Existing clause number Clause name New clause number 

62 Establishment of Consultative Mechanisms 63 
63 Dispute Settlement Procedure 64 
64 Expired General Agreement Salaries 65 

16. Clause 2 – Arrangement:  renumber and rename existing clauses 62 to 63 as follows: 

Existing clause number Clause name New clause number 

62 Establishment of Consultative Mechanisms 63 
63 Dispute Settlement Procedure 64 
64 Expired General Agreement Salaries 65 

17. Schedule A – List of Respondents: delete entire schedule and replace it with the following schedule. 
SCHEDULE A – LIST OF RESPONDENTS 

The employing authority of each of the following: 
Animal Resources Authority  
Botanic Gardens and Parks Authority 
Builders’ Registration Board of Western Australia 
Building and Construction Industry Training Board 
Burswood Park Board 
Conservation Commission 
Construction Industry Long Service Leave Payments Board 
Country High School Hostels Authority 
Curriculum Council of Western Australia 
Dental Health Services 
Department for Child Protection  
Department for Communities  
Department of Agriculture and Food  
Department of Environment & Conservation  
Department of Education and Training 
Disability Services Commission 
East Perth Redevelopment Authority 
Fire and Emergency Services Authority of Western Australia 
Forest Products Commission Western Australia 
Hairdressers Registration Board of WA 
Keep Australia Beautiful Council 
Legal Aid Western Australia 
Lotteries Commission Western Australia 
Metropolitan Cemeteries Board 
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National Trust of Australia (WA) 
Nurses Board of Western Australia 
Painters’ Registration Board 
Parliamentary Commissioner for Administrative Investigations 
Perth Market Authority 
Perth Zoo 
Potato Marketing Corporation of Western Australia 
Small Business Development Corporation 
TAFE Central  
TAFE Central West College 
TAFE Challenger  
TAFE CY O’Connor College  
TAFE Great Southern  
TAFE Kimberley College  
TAFE Pilbara  
TAFE South West Regional College  
TAFE Swan  
TAFE West Coast College  
The Hon. Premier, the Hon. Deputy Premier and all Ministers of the Crown in the right of the State of Western Australia as they be 
from time to time. 
Western Australian Alcohol and Drug Authority  
Western Australian Health Promotion Foundation 
Western Australian Land Information Authority (Landgate) 
Western Australian Sport Centre Trust  
Western Australian Tourism Commission 
Zoological Parks Authority 

 
 

2008 WAIRC 01544 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND 

INSURANCE COMMISSION OF WESTERN AUSTRALIA 
FIRST AND SECOND APPLICANTS 

CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER J H SMITH 
DATE TUESDAY, 28 OCTOBER 2008 
FILE NO/S P 36 OF 2008 
CITATION NO. 2008 WAIRC 01544 
 

Result Varied 
Representation 
First Applicant Ms S Thomas on behalf of The Civil Service Association of Western Australia Incorporated 
Second Applicant Ms L Cox and Mr A Dores as agents on behalf of Insurance Commission of Western Australia 
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Order 
HAVING heard Ms Thomas on behalf of the First Applicant, The Civil Service Association of Western Australia Incorporated, and 
Ms Cox and Mr Dores as agents on behalf of the Second Applicant, Insurance Commission of Western Australia, and by consent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (the Act), hereby orders:— 

THAT the Government Officer (State Government Insurance Commission) Award, 1987 be varied in accordance with the 
following schedule and that such variation shall have effect from 28 October 2008. 

(Sgd.)  J H SMITH, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 2. – Arrangement:   
A. Delete "23.  Study Leave" and insert the following in lieu thereof: 

23. Study Assistance 
B. Delete from "41.  Organisational Change" to "50.  Casual Employment" and insert the following in lieu 

thereof: 
41. Access to Information and Resources 
42. Organisational Change 
43. Preservation and Non-Reduction 
44. Special Contracts 
45. Establishment of Consultative Mechanisms 
46. Salary Packaging Arrangement 
47. Supported Wage 
48. Purchased Leave - 44/52 Salary Arrangement 
49. Purchased Leave - Deferred Salary Arrangement 
50. Dispute Settlement Procedure 
51. Casual Employment 
2. Clause 16. – Annual Leave:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Entitlement 

(a) An employee employed after the first day of January in any year is entitled to pro rata annual leave for that year 
calculated on a daily basis.  At the end of each calendar day of the year the employee will accrue 0.411 hours of 
paid annual leave provided the maximum accrual will not exceed 150 hours for each completed calendar year of 
service. 

(b) Where employers have systems in place which record and report pro rata accrual of annual leave entitlements in 
a manner other than prescribed by this clause, that method of accrual may continue provided the system 
provides the same accrual over a full year.  Employers must ensure that upon the cessation of employment, all 
pro rata annual leave entitlements accrued are equivalent to the pro rata annual leave entitlement provided by 
subclause (2)(a) of this clause. 

3. Clause 23. – Study Leave:  Delete the entire clause and insert the following in lieu thereof: 
23. - STUDY ASSISTANCE 

(1) (a) To ensure the maintenance of a trained workforce the employer may provide an employee with paid study leave 
and/or financial assistance for study purposes in accordance with the provisions of this clause. 

(b) Employees are not eligible for study assistance if they have previously received study assistance for an 
approved course from their employer.  Further study assistance towards additional qualifications may, however, 
be granted in special cases, at the discretion of the employer. 

(2) Study Leave 
(a) An employee may be granted time off with pay for study purposes at the discretion of the employer. 
(b) In every case the approval of time off to attend lectures and tutorials will be subject to: 

(i) organisational convenience; 
(ii) employees undertaking an acceptable formal study load in their own time; 
(iii) employees making satisfactory progress with their studies; 
(iv) the course being an approved course as defined by subclause (5) of this clause; 
(v) the course being of value to the organisation; and 
(vi) the employer’s discretion when the course is only relevant to the employee’s career in the service and 

being of value to the Insurance Commission of Western Australia. 
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(c) Part-time employees are entitled to study leave on the same basis as full time employees, with their entitlement 
calculated on a pro rata basis.  Employees working shift work or on fixed term contracts have the same access to 
study leave as all other officers. 

(d) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 
subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(e) Employees who are obliged to attend educational institutions for compulsory block sessions may be granted 
time off with pay, including travelling time, up to the maximum annual amount allowed in subclause (2)(d) of 
this clause. 

(f) Where an employee is undertaking approved study via distance education and/or is not required to attend formal 
classes, the employer may allow the employee to access study leave up to the maximum annual amount allowed 
in subclause (2)(d) of this clause. 

(g) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(h) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the employee’s own time, except in 
special cases such as where the employee is in the final year of study and requires less time to complete the 
course, or the employee is undertaking the recommended part-time year or stage and this does not entail five 
hours formal study. 

(i) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(j) Time spent attending or travelling to or from formal classes for approved courses between 8.15 am and 4.30 pm, 
less the usual lunch break, and for which “time off” would usually be granted, is to be counted as credit time for 
the purpose of calculating total hours worked per week. 

(k) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(l) An employee shall not be granted more than five hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(m) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(n) An employee performing service with the Australian Defence Force is not entitled to study leave for any period 

of service with the Australian Defence Force that they receive defence force reserves leave as provided for by 
clause 32. - Defence Force Reserves Leave. 

(o) A service agreement or bond will not be required. 
(3) Financial Assistance 

(a) The employer may reimburse an employee for the full or any part of any reasonable cost of enrolment fees, 
Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer software and other 
necessary study materials for studies commenced during their employment.  

(b) Half of the value of the agreed costs shall be reimbursed immediately following production of written evidence 
of enrolment and costs incurred, and the remaining half shall be reimbursed following production of written 
evidence of successful completion of the subject for which reimbursement has been claimed.   

(c) The employer and employee may agree to alternative reimbursement arrangements. 
(4) Cadets and Trainees 

(a) The employer will meet the payment of higher education administrative charges for cadets and trainees who, as 
a condition of their employment, are required to undertake studies at a university or college of advanced 
education.  Employees who of their own volition attend such institutions to gain higher qualifications will be 
responsible for the payment of fees. 

(b) This assistance does not include the cost of textbooks or Guild and Society fees. 
(c) An employee who is required to repeat a full academic year of the course will be responsible for payment of the 

higher education fees for that particular year. 
(5) Approved Courses for Study Purposes 

(a) For the purposes of subclauses (2) and (3) of this clause, the following are approved courses: 
(i) Degree or associate diploma courses at a university within Australia; 
(ii) Degree or diploma courses at an authorised non-university institution; 
(iii) Diploma courses provided by registered training organisations, including TAFE; 
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(iv) Two year full time certificate courses provided by registered training organisations, including TAFE; 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Insurance Commission of Western Australia; and 
(vi) Secondary courses leading to the Tertiary Entrance Examination or courses preparing students for the 

mature age entrance conducted by the Tertiary Institutions Service Centre. 
(b) For the purposes of subclause (5)(a) of this clause: 

(i) The term ‘university’ includes recognised Australian universities and recognised overseas universities 
as defined by the Higher Education Act 2004 (WA); 

(ii) An authorised non-university institution is a non-university institution that is authorised under the 
Higher Education Act 2004 (WA) to provide a higher education course; and 

(iii) A registered training organisation is an organisation that is registered with the Training Accreditation 
Council or equivalent registering authority and complies with the nationally agreed standards set out 
in the Australian Quality Training Framework (AQTF). 

(c) An employee who has completed a diploma through TAFE is eligible for study assistance to undertake a degree 
course at a university within Australia or an authorised non-university institution. 

(d) An employee who has completed a two year full time certificate through TAFE is eligible for study assistance 
to undertake a diploma course specified in subclause (5)(a)(iii) of this clause or a degree or diploma course 
specified in subclauses (5)(a)(i) or (ii) of this clause. 

(6) Full Time Study 
(a) Subject to the provisions of subclause (6)(b) of this clause, the employer may grant an employee full time study 

leave with pay to undertake: 
(i) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(ii) study tours involving observations and/or investigations; or 
(iii) a combination of postgraduate studies and study tour. 

(b) Applications for full time study leave with pay are to be considered on their merits and may be granted provided 
that the following conditions are met: 
(i) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclauses (2) and (5) of this 
clause and clause 22. - Leave Without Pay. 

(ii) It must be a highly specialised course with direct relevance to the employee’s profession. 
(iii) It must be highly relevant to the Insurance Commission of Western Australia’s corporate strategies 

and goals. 
(iv) The expertise or specialisation offered by the course of study should not already be available through 

other employees employed within the Insurance Commission of Western Australia. 
(v) If the applicant was previously granted study leave, studies must have been successfully completed at 

that time.  Where an employee is still under a bond, this does not preclude approval being granted to 
take further study leave if all the necessary criteria are met. 

(vi) A fixed term contract employee may not be granted study leave with pay for any period beyond that 
employee’s approved period of engagement. 

(c) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of 
satisfactory performance. 

(d) Where an outside award is granted and the studies to be undertaken are considered highly desirable by the 
employer, financial assistance to the extent of the difference between the employee’s normal salary and the 
value of the award may be considered.  Where no outside award is granted and where a request meets all the 
necessary criteria then part or full payment of salary may be approved at the discretion of the employer.   

(e) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  
Recipients normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for 
books, accommodation or a contribution towards accommodation. 

(f) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s 
salary for that period. 

(g) Where employees travelling overseas at their own expense wish to participate in a study tour or convention 
whilst on tour, study leave with pay may be approved by the employer together with some local transit and 
accommodation expenses providing it meets the requirements of subclause (6)(b) of this clause.  Each case is to 
be considered on its merits. 
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(h) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other 

privileges and conditions of service prescribed for employees under the Award. 

4. Clause 41. – Access to Information and Resources:  Immediately following clause 40. - Copies of Award insert the 

following new clause: 

41. - ACCESS TO INFORMATION AND RESOURCES 

(1) The parties recognise that information technology resources have major implications for industrial and human resource 

functions within the workplace. 

(2) The employer recognises the need to provide appropriate information to all employees, so it is accessible in the workplace 

in either electronic or hard copy format. 

(3) Where the employer utilises information technology as the means of communicating to employees, the employer must 

ensure that where employees do not have access to technology, then alternative methods of providing this information 

will be used. 

(4) The information includes, but is not limited to policies and practice guidelines, human resource manuals, awards and 

agreements, internal agency news bulletins and updates and job opportunities. 

5. Clause 41. – Organisational Change:  Delete the clause title and insert the following in lieu thereof: 

42. - ORGANISATIONAL CHANGE 

6. Clause 42. – Preservation and Non-Reduction:  Delete the clause title and insert the following in lieu thereof: 

43. - PRESERVATION AND NON-REDUCTION 

7. Clause 43. – Special Contracts:  Delete the clause title and insert the following in lieu thereof: 

44. - SPECIAL CONTRACTS 

8. Clause 44. – Establishment of Consultative Mechanisms:  Delete the clause title and insert the following in lieu 

thereof: 

45. - ESTABLISHMENT OF CONSULTATIVE MECHANISMS 

9. Clause 45. – Salary Packaging Arrangement:  Delete the clause title and insert the following in lieu thereof: 

46. - SALARY PACKAGING ARRANGEMENT 

10. Clause 46. – Supported Wage:  Delete the clause title and insert the following in lieu thereof: 

47. - SUPPORTED WAGE 

11. Clause 47. – Purchased Leave - 44/52 Salary Arrangement:  Delete the clause title and insert the following in lieu 

thereof: 

48. - PURCHASED LEAVE - 44/52 SALARY ARRANGEMENT  

12. Clause 48. – Purchased Leave - Deferred Salary Arrangement:  Delete the clause title and insert the following in 

lieu thereof: 

49. - PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 

13. Clause 49. – Dispute Settlement Procedure:  Delete the clause title and insert the following in lieu thereof: 

50. - DISPUTE SETTLEMENT PROCEDURE 

14. Clause 50. – Casual Employment:  Delete the clause title and insert the following in lieu thereof: 

51. - CASUAL EMPLOYMENT 
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AWARDS/AGREEMENTS—Variation of— 

2008 WAIRC 01539 
BP REFINERY (KWINANA) (SECURITY OFFICERS') AWARD, 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION 
APPLICANT 

-v- 
BP OIL REFINERY (KWINANA) PTY LTD AND ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 70 OF 2008 
CITATION NO. 2008 WAIRC 01539 
 
Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
 

Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the BP Refinery (Kwinana) (Security Officers’) Award, 1978 as varied, be further varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 15. – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof:  
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $10.40.  A further meal allowance of $7.05 
shall be paid on the completion of each additional four hours' overtime worked. 

2. Clause 20. – Wages: Delete subclause (4) of this clause and insert the following lieu thereof: 
(4) Leading Hands: - 

Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following: 
  Per Week 
  $ 
(a) if placed in charge of not less than 3 and not more than 10 other officers 25.70 
(b) if placed in charge of not less than 10 and not more than 20 other officers 39.40 
(c) if placed in charge of more than 20 other officers 50.70 

 
 

2008 WAIRC 01551 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
ADSIGNS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 31 OCTOBER 2008 
FILE NO/S APPL 17 OF 2008 
CITATION NO. 2008 WAIRC 01551 
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Result Award varied 
Representation 
Applicant Mr M Swinbourn 
Respondents Mr K Richardson 
   Mr L Edmonds of counsel 
 

Order 
HAVING heard Mr M Swinbourn on behalf of the applicant and Ms K Richardson and Mr L Edmonds of counsel on behalf of the 
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Building Trades (Construction) Award 1987 (No. R 14 of 1978) be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after 27 October 2008. 
Furthermore, the Commission records the following basis for the variations: 

1. The Key Minimum Classification in this Award are the classifications contained at clause 8(2)(a)(i), being Bricklayers, 
Stoneworkers, Stonemasons, Carpenters, Joiners, Painters, Sign Writers, Glaziers and Plasters roof tiler. 

2. For Work Related Allowances - the percentage increase in: 

• Clause 8. – Rates of Pay 

• Clause 9. – Special Rates and Provisions 

• Clause 10.  – Multi-Story Allowance 

• Appendix F  – Asbestos Eradication 

• Appendix G  – Laser Equipment 
is derived from: 

• $17 divided by $561.30 multiplied by 100 equals 3.03% (2005); 

• $20 divided by $578.30 multiplied by 100  equals 3.46% (2006); and 

• $24 divided by $598.30 multiplied by 100  equals 4.01% (2007): 
which is in accordance with Principle 6. – Adjustment of Allowances and Service Increments of the Statement of 
Principles, specifically 6.4, which states: 

“In circumstances where the Commission has determined that it is appropriate to adjust existing allowances 
relating to working conditions which have not changed and service increments for a monetary safety net 
increase, the method of adjustment shall be that such allowances and service increments should be increased by 
a percentage derived as follows: divide the monetary safety net increase by the rate for the key classification in 
the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances the percentage increase in: 
(I) Clause: 

a. 8. (6) – Tool Allowance; 
b. 32. (5)(b) – Special Tools and Protective Clothing; and 
c. 33. (2)(a) – Compensation for Clothes and tools; 
is derived from the percentage change for the CPI – Weighted Average of Eight Capital Cities – All Groups  for 
the period June 2004 to December 2007 giving a percentage of 10.57%. That is: 
December 2007 (160.1 – 144.8) X 100 = 10.57% 
June 2004 144.8 

(II) Clause: 
a. 12A. (2), (5) & (11) – Fares and Travelling (Except Plumbers); 
b. 12B. (2), (3) & (5) – Fares and Travelling (Plumbers Only); and 
c. 21. (6)(a) – Living Away from Home – Distant Work; 
is derived from the percentage change for the CPI – Weighted Average of Eight Capital Cities – Transportation 
for the period June 2004 to December 2007 giving a percentage of 13.32%. That is: 
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December 2007 (163.3 – 144.1) X 100 = 13.32% 
June 2004 144.1 

(III) Clause: 
a. 20.  Meal Allowance; and 
b. 21. (4)(a)(iii) – Living Away From Home – Distant Work; 
is derived from the percentage change for the CPI – Weighted Average of Eight Capital Cities – Food – Meals 
out and take away food for the period June 2004 to December 2007 giving a percentage of 13.31%. That is: 
December 2007 (181.3 – 160.0) X 100 = 13.31% 
June 2004 160.0 

(IV) Clause 21. (3)(b) – Living Away From Home – Distant Work is derived from the average of the percentage 
change of: 
(i) CPI – Weighted Average of Eight Capital Cities – Travel & Accommodation 
(June 2004 - 128.8; December 2007 – 148.8) 
for the period June 2004 to December 2007 giving a percentage change of 15.53%. That is: 
December 2007 (148.8 – 128.8) X 100 = 15.53% 
June 2004 128.8 

(V) Clause 21. (7)(b) – Camping Allowance is derived from the average of the percentage change for: 
(i) CPI – Weighted Average of Eight Capital Cities – Food 

(June 2004 - 153.3; December 2007 – 175.9);   
(ii) CPI – Weighted Average of Eight Capital Cities – Housing 

(June 2004 – 121.5; December 2007 – 139.3); and 
(iii) CPI – Weighted Average of Eight Capital Cities – Transportation 

(June 2004 – 144.1; December 2007 – 163.3) 
for the period June 2004 to December 2007 giving a percentage change of 14.26%, That is : 
December 2007 (159.5 – 139.6) X 100 = 14.26% 
June 2004 139.6 

Note: the ABS Consumer Price Index Catalogue 6401.0 has been used to determine the relevant percentage change in 
the level of expenses related to the allowance. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 8. – Rates of Pay 

A. Delete subclause (3) of this clause and insert in lieu the following: 
(3) Industry Allowance 

The industry allowance at the rate of $23.40 per week to be paid to each employee is to compensate for the following 
disabilities associated with construction work:- 
(a) Climate conditions when working in the open on all types of work. 
(b) The physical disadvantage of having to climb stairs or ladders. 
(c) The disability of dust blowing in the wind, brick dust and drippings from concrete. 
(d) Sloppy and muddy conditions associated with the initial stages of the erection of a building. 
(e) The disability of working on all types of scaffolding or ladders other than a swing scaffold, suspended scaffold, 

or a bosun's chair. 
(f) The lack of the usual amenities associated with factory work (e.g.  meal rooms, change rooms, lockers). 
B. Delete subclause (6) of this clause and insert in lieu the following: 

(6) Tool Allowance 
Tool allowances shall be paid to tradesmen as prescribed hereunder:- 

 
 Per Week 

 $ 
Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers 25.10 
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 Per Week 

 $ 
Plasterers, Fixers 20.70 
Bricklayers 17.70 
Roof Tile Fixers 13.00 
Signwriters, Painters, Glaziers 6.10 

C. Delete subclause (8) of this clause and insert in lieu the following: 
(8) Underground Allowance 

(a) (i) Subject to paragraph (b) hereof, an employee required to work underground shall be paid an 
allowance of $11.40 per week in addition to the allowance prescribed in subclause (3) of this clause 
and any other amount prescribed for such employee elsewhere in this award. 

(ii) Where a shaft is to be sunk to a depth greater than six metres the payment of the underground 
allowance shall commence from the surface. 

(iii) This allowance shall not be payable to an employee engaged upon "pot and drive" work at a depth of 
3.5 metres or less. 

(b) Where an employee is required to work underground for no more than four days or shifts in any ordinary week 
he/she shall be paid an underground allowance in accordance with the provisions of paragraph (t) of subclause 
(1) of Clause 9. - Special Rates and Provisions in lieu of the allowance prescribed in paragraph (a) hereof. 

D. Delete the preamble to subclause (9) of this clause and insert in lieu the following: 
(9) Plumbing Trade Allowance 

Plumbers shall be paid an allowance at the rate of $18.60 per week to compensate for the following classes of work and in 
lieu of the relevant amounts in Clause 9. - Special Rates and Provisions whether or not such work is performed in any one 
week.  When working outside the categories listed hereunder, a plumber shall receive the appropriate rates provided for in 
the said Clause 9. - Special Rates and Provisions. 
E. Delete subclauses (10) to (14) inclusive of this clause and insert in lieu the following: 

(10) Leading Hands 
(a) A person specifically appointed to be a leading hand shall be paid at the rate of the undermentioned additional 

amounts above the rate of the highest classification supervised, or his/her own rate, whichever is the highest, in 
accordance with the number of persons in his/her charge:- 
  Weekly Base 

Only$ 
Rate Per Hour$ 

(i) In charge of not more than one person 19.60 0.53 
(ii) In charge of two and not more than five persons 32.90 0.89 
(iii) In charge of six and not more than ten persons 42.00 1.14 
(iv) In charge of more than ten persons 56.00 1.52 

(b) The hourly rate prescribed in paragraph (a) hereof is calculated to the nearest cent (less than half a cent to be 
disregarded) by multiplying the weekly base amount by 52 and dividing the result by 50.4 and by dividing the 
amount by 38. 

(11) Licensed Plumbers Accepting Responsibility 
Any licensed plumber called upon by his/her employer to use the licence issued to him/her by the Metropolitan Water 
Supply, Sewerage and Drainage Board for a period in any week - $36.40 for that week. 

(12) Plumber Acting on Welding Certificate 
A plumber who is requested by his/her employer to hold the relevant qualifications and has obtained a certificate of 
competency pursuant to procedures as set out by the Standards Association of Australia or other relevant recognised 
codes, or, who may have to carry out work which is subject to other special tests but not a normal trade test, and is 
required by his/her employer to act on such qualifications, shall be paid an additional 48 cents per hour for oxyacetylene 
welding and 48 cents per hour for electric welding for every hour of his/her employment whether or not he/she has in any 
hour performed work relevant to those qualifications held. 

(13) Lead Work 
A plumber engaged in leadburning or lead work in connection therewith shall be paid an additional $1.64 per hour. 

(14) Ship's Plumbing 
A plumber engaged on plumbing work in connection with ships shall be paid an additional $1.15 cents per hour. 
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2. Clause 9. – Special Rates and Provisions: 
A. Delete subclause (1) of this clause and insert in lieu the following: 

(1) In addition to the rates otherwise prescribed in this Award, the following rates shall be payable to employees covered by 
the said Award: 
(a) Insulation 

An employee handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool, limpet fibre, 
vermiculite or other recognised insulating material of a like nature or working in the immediate vicinity so as to 
be affected by the use thereof 65 cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where the temperature has been raised by artificial means to between 46 
degrees and 54 degrees Celsius - 53 cents per hour or part thereof, exceeding 54 degrees celsius - 65 cents per 
hour or part thereof. 
Where such work continues for more than two hours, the employee shall be entitled to 20 minutes rest after 
every two hours work without loss of pay, not including the special rate provided by this paragraph. 

(c) Cold Work 
An employee who works in a place where the temperature is lowered by artificial means to less than zero 
degrees Celsius shall be paid 53 cents per hour. 
Where such work continues for more than two hours, the employee shall be entitled to 20 minutes rest after 
every two hours work without loss of pay, not including the special rate provided by this paragraph. 

(d) Confined Space 
An employee required to work in a confined space shall be paid 65 cents per hour or part thereof. 

  ("Confined Space" means a place the dimensions or nature of which necessitate working in a cramped position 
or without sufficient ventilation.) 

(e) Swing Scaffold - 
(i) an employee required to work from any type of swing or any scaffold suspended by rope or cable, 

bosun's chair, or suspended scaffold requiring use of steel or iron hooks or angle irons shall be paid 
the appropriate allowance set out below corresponding to the storey level at which the anchors or 
bracing, from which the stage is suspended, has been erected. 

Such allowance shall be paid for minimum of four hours' work or part thereof until construction work (as 
defined) has been completed. 
Height of Bracing First Four Hours$ Each Additional 

Hour$ 
0-15 storeys 3.82 0.79 
16-30 storeys 4.93 1.02 
31-45 storeys 5.82 1.19 
46-60 storeys 9.55 1.96 
Greater than 60 storeys 12.17 2.52 

Provided that an apprentice with less than two years' experience shall not use a swing scaffold or bosun's chair, 
and further provided that solid plasterers when working off a swing scaffold shall receive an additional 11 cents 
per hour. 

(f) Explosive Powered Tools 
An operator of explosive powered tools, as defined in this award, who is required to use an explosive powered 
tool, shall be paid $1.25 for each day on which he/she uses such a tool. 

(g) Wet Work 
An employee working in any place where water is continually dripping on him/her so that clothing and boots 
become wet, or where there is water underfoot, shall be paid 53 cents per hour whilst so engaged. 

(h) Dirty Work 
An employee engaged on unusually dirty work shall be paid 53 cents per hour. 

(i) Towers Allowance 
An employee working on a chimney stack, spire, tower, radio or television mast or tower, air shaft (other than 
above ground in a multi-storey building), cooling tower or silo, where the construction exceeds fifteen metres in 
height shall be paid 53 cents per hour for all work above fifteen metres, and 53 cents per hour for work above 
each further fifteen metres. 
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Provided that any similarly constructed building, or a building not covered by Clause 10. - Multi-Storey 
Allowance, which exceeds 15 metres in height may be covered by this subclause, or by that clause by 
agreement or where agreement is not reached, by determination of the Commission. 

(j) Toxic Substances 
(i) An employee required to use toxic substances shall be informed by the employer of the health hazards 

involved and instructed in the correct and necessary safeguards which must be observed in the use of 
such materials. 

(ii) Employees using such materials will be provided with and shall use all safeguards as are required by 
Clause 29. - Protection of Employees and the appropriate Government authority or in the absence of 
such requirement such safeguards as are defined by a competent authority or person chosen by the 
union and the employer. 

(iii) Employees using toxic substances or materials of a like nature shall be paid 65 cents per hour.  
Employees working in close proximity to employees so engaged shall be paid 53 cents per hour. 

(iv) For the purpose of this paragraph toxic substances shall include epoxy based materials and all 
materials which include or require the addition of a catalyst hardener and reactive additives or two 
pack catalyst system shall be deemed to be materials of a like nature. 

(k) Fumes 
An employee required to work in a place where fumes of sulphur or other acid or other offensive fumes are 
present shall be paid such rates as are agreed upon between him/her and the employer; provided that, in default 
of agreement, the matter may be referred to a Board of Reference for the fixation of a special rate.   
Any special rate so fixed shall apply from the date the employer is advised of the claim and thereafter shall be 
paid as and when the fume condition occurs. 

(l) Asbestos 
Employees required to use materials containing asbestos or to work in close proximity to employees using such 
materials shall be provided with and shall use all necessary safeguards as required by the appropriate 
occupational health authority and where such safeguards include the mandatory wearing of protective 
equipment (i.e. combination overalls and breathing equipment or similar apparatus) shall be paid 65 cents per 
hour extra whilst so engaged. 

(m) Furnace Work 
An employee engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts, kilns, ovens, 
ladles and similar refractory work shall be paid $1.40 per hour.  This additional rate shall be regarded as part of 
the wage rate for all purposes. 

(n) Acid Work 
An employee required to work on the construction or repairs to acid furnaces, acid stills, acid towers and all 
other acid resisting brickwork shall be paid $1.40 per hour.  This additional rate shall be regarded as part of the 
wage rate for all purposes. 

(o) Cleaning Down Brickwork 
An employee required to clean down bricks using acids or other corrosive substances shall be paid 48 cents per 
hour.  While so employed employees will be supplied with gloves by the employer. 

(p) Bagging 
Employees engaged upon bagging brick or concrete structures shall be paid 48 cents per hour. 

(q) Bitumen Work 
An employee handling hot bitumen or asphalt or dipping materials in creosote shall be paid 65 cents per hour. 

(r) Roof Repairs 
Employees engaged on repairs to roofs shall be paid 65 cents per hour. 

(s) Computing Quantities 
Employees who are regularly required to compute or estimate quantities of materials in respect to the work 
performed by other employees shall be paid $3.80 per day or part thereof. 
Provided that this allowance shall not apply to an employee classified as a leading hand. 

(t) Underground Allowance 
(i) An employee required to work underground for no more than 4 days or shifts in an ordinary week 

shall be paid $2.30 a day or shift in addition to any other amount prescribed for such employees 
elsewhere in this award. 
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Provided that an employee required to work underground for more than four days or shifts in an ordinary week 
shall be paid an underground allowance in accordance with the provisions of subclause (8) of Clause 8. - Rates 
of Pay. 
(ii) Where a shaft is to be sunk to a depth greater than 6 metres the payment of the underground allowance 

shall commence from the surface. 
(iii) This allowance shall not be payable to employees engaged upon "pot and drive" work at a depth of 3.5 

metres or less. 
(u) Plumbing 

(i) A plumber doing sanitary plumbing work or repairs to sewer drainage or waste pipe services in any of 
the following places - 
(aa) Infectious and contagious diseases hospitals or any block or portion of a hospital used for 

the care of or treatment of patients suffering from any infectious or contagious disease; or 
(bb) Morgues: 
shall be paid 48 cents per hour or part thereof. 

(ii) A plumber required to enter a well 9 metres or more in depth for the purpose in the first place of 
examining the pump, pipe or any other work connected therewith shall be paid $2.26 for such 
examination and $1.01 per hour thereafter for fixing, renewing or repairing such work. 

(iii) A plumber or an apprentice to plumbing, other than one in his/her first or second year of 
apprenticeship, on work involving the opening up of house drains or waste pipes for the purpose of 
clearing blockages or for any other purpose or on work involving the cleaning out of septic tanks or 
dry wells shall be paid a minimum of $2.82 per day. 

(v) (a) An employee who: 
(i) is appointed by his or her employer to be responsible for carrying out first aid duties as they 

may arise; and 
(ii) holds a recognised first aid qualification (as set out hereunder) from the Australian Red 

Cross Society, St John Ambulance Association or similar body; and 
(iii) is required by his or her employer to hold a qualification at that level; and 
(iv) the qualification satisfies the relevant statutory requirement pertaining to the provision of 

first-aid services at the particular location where the employee is engaged; 
(v) those duties are in addition to his or her normal duties, recognising what first aid duties 

encompass by definition; 
shall be paid at the following additional rates to compensate that person for the additional 
responsibilities, skill obtained, and time spent acquiring the relevant qualifications; 
(A) an employee who holds the Basic First Aid certificate or equivalent qualification 

recognised under the Occupational Safety and Health Act 1984 - $2.25 per day; or 
(B) an employee who holds at least a Senior First Aid certificate, Industrial First Aid 

certificate or equivalent, or higher qualification recognised under the Occupational 
Safety and Health Act 1984 - $3.55 per day. 

(b) In payment of an allowance under this clause, a person shall be paid only for the level of qualification 
required to be held, and there shall be no double counting for employees who hold more than one 
qualification. 

(c) An employer shall be under no obligation to provide paid training leave or other payment of any kind 
to employees to acquire or update first aid qualifications. 

(w) Heavy Blocks 
(i) Employees lifting other than standard bricks 

An employee required to lift blocks (other than cindcrete blocks for plugging purposes) shall be paid 
the following additional rates:  
Where the blocks weigh over 5.5 kg and under 9 kg - 53 cents per hour.   
Where the blocks weigh 9 kg or over and up to 18 kg - 94 cents per hour.   
Where the blocks weigh over 18 kg –$1.34 cents per hour.   
An employee shall not be required to lift a building block in excess of 20 kg in weight unless such 
employee is provided with a mechanical aid or with an assisting employee; provided that an employee 
shall not be required to manually lift any building block in excess of 20 kg in weight to a height of 
more than 1.2 metres above the working platform. 
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Provided that this subclause shall not apply to employees being paid the extra rate for refractory work. 
(ii) Stonemasonry Employees 

The employer of stonemasonry employees shall provide mechanical means for the handling, lifting 
and placing of heavy blocks or pay in lieu thereof the rates and observe the conditions prescribed in 
paragraph (i) herein. 

(x) Plaster or Composition Spray 
An employee using a plaster or composition spray shall be paid an additional 53 cents per hour whilst 
so engaged. 

(y) Slushing 
An employee engaged at "Slushing" shall be paid 53 cents per hour. 

(z) Dry Polishing of Tiles 
Employees engaged on dry polishing of tiles (as defined) where machines are used shall be paid 65 cents per 
hour or part thereof. 

(aa) Cutting Tiles 
An employee engaged at cutting tiles by electric saw shall be paid 65 cents per hour whilst so engaged. 

(bb) Second Hand Timber 
Where, whilst working with second hand timber, an employee's tools are damaged by nails, dumps or other 
foreign matter on the timber he/she shall be entitled to an allowance of $2.07 per day on each day upon which 
his/her tools are so damaged, provided that no allowance shall be payable under this paragraph unless it is 
reported immediately to the employer's representative on the job in order that he/she may prove the claim. 

(cc) Height Work - Painting Trades 
An employee working on any structure at a height of more than 9 metres where an adequate fixed support not 
less than 0.75 metres wide is not provided, shall be paid 48 cents per hour in addition to ordinary rates.  This 
subclause shall not apply to an employee working on a bosun's chair or swinging stage.   
This provision shall not apply in addition to the Towers Allowance prescribed in paragraph (i) of this subclause. 

(dd) Brewery Cylinders - Painters 
A painter in brewery cylinders or stout tuns shall be allowed 15 minutes' spell in the fresh air at the end of each 
hour worked by him/her.   
Such 15 minutes shall be counted as working time and shall be paid for as such.  The rate for working in 
brewery cylinders or stout tuns shall be at the rate of time and one-half.  When an employee is working 
overtime and is required to work in brewery cylinders and stout tuns he/she shall, in addition to the overtime 
rates payable, be paid one half of the ordinary rate payable as provided by Clause 8. - Rates of Pay of this 
award. 

(ee) Certificate Allowance 
A tradesman who is the holder of a scaffolding certificate or rigging certificate issued by the Department of 
Industrial Affairs and is required to act on that Certificate whilst engaged on work requiring a certificated 
person shall be paid an additional 53 cents per hour. 
Provided that this allowance shall not be payable cumulative on the allowance for swing scaffolds. 

(ff) Spray Application - Painters 
An employee engaged on all spray applications carried out in other than a properly constructed booth approved 
by the Department of Industrial Affairs shall be paid 53 cents per hour extra. 

(gg) Bricklayer Operating Cutting Machine 
One bricklayer on each site to operate the cutting machine and to be paid 65 cents per hour or part thereof whilst 
so engaged. 

(hh) Spray Painting - Painters 
(i) Lead paint shall not be applied by a spray to the interior of any building and no surface painted with 

lead paint shall be rubbed down or scraped by a dry process. 
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full overalls 

and head covering and respirators by the employer. 
(iii) Where from the nature of the paint or substance used in spraying a respirator would be of little or no 

practical use in preventing the absorption of fumes or materials from substances used by an employee 
in spray painting, the employee shall be paid a special allowance of $1.50 per day. 

(ii) Grindstone Allowance 
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Where a grindstone or wheel is not made available as required by Clause 32(5)(b) of the award, an allowance of 
$5.60 per week shall be paid in lieu of same to each Carpenter or Joiner. 

3. Clause 10. – Multi-storey Allowance: Delete subclause (3) of this clause and insert in lieu the following: 
(3) Rates For Multi-Storey Buildings 

Except as provided for in subclause (4) of this clause, an allowance in accordance with the following table shall be paid to 
all employees on the building site.  The second and subsequent allowance scales shall, where applicable, commence to 
apply to all employees when one of the following components of the building - structural steel, re-inforcing steel, boxing 
or walls, rises above the floor level first designated in each such allowance scale. 
"Floor Level" means that stage of construction which in the completed building would constitute the walking surface of 
the particular floor level referred to in the table of payments.   
From commencement of Building to Fifteenth Floor Level - 42 cents per hour extra;  
From Sixteenth Floor Level to Thirtieth Floor Level - 52 cents per hour extra;  
From Thirty-first Floor Level to Forty-fifth Floor Level - 79 cents per hour extra;  
From Forty-sixth Floor Level to Sixtieth Floor Level - $1.01 per hour extra;  
From Sixty-first Floor Level Onwards – $1.26 per hour extra.   
The allowance payable at the highest point of the building shall continue until completion of the building.   
The allowance payable at the highest point of the building shall continue until completion of the building. 

4. Clause 12A. – Fares and Travelling (Except Plumbers) 
A. Delete subclause (2) of this clause and insert in lieu the following: 

(2) Perth Metropolitan Radial Area 
When employed on work located within a radius of 50 kilometres from the G.P.O.  Perth - $15.65 per day. 
B. Delete subclause (5) of this clause and insert in lieu the following: 

(5) Travelling Outside Radial Areas 
Where an employee travels daily from inside any radial area mentioned in subclauses (2), (3) or (4) of this clause to a job 
outside that area, he/she shall be paid :- 
(a) the allowance prescribed in subclause (2) of this clause; 
(b) in respect of travel from the designated radius to the job and return to that radius - 

(i) the time outside ordinary working hours reasonably spent in such travel calculated at ordinary hourly 
"on site" rates to the next quarter of an hour with a minimum payment of one-half an hour per day for 
each return journey; 

(ii) any expenses necessarily incurred in such travel, which shall be 45 cents per kilometre where the 
employee uses his/her own vehicle. 

C. Delete subclause (11) of this clause and insert in lieu the following: 
(11) Transfer During Working Hours 

An employee transferred from one site to another during working hours shall be paid for the time occupied in travelling 
and, unless transported by the employer, shall be paid reasonable cost of fares by most convenient public transport 
between such sites.   
Where an employer requests an employee to use his/her own vehicle to effect such a transfer and the employee agrees to 
do so the employee shall be paid an allowance at the rate of 85 cents per kilometre. 

5. Clause 12B. – Fares and Travelling – Plumbers Only 
A. Delete subclause (2) of this clause and insert in lieu the following: 

(2) Travel beyond defined radius 
When working on jobs beyond the defined radius from the centre (as defined) the fares as defined and one quarter of an 
hour travelling time plus an allowance for travelling time calculated at the ordinary time rate of pay for the time required 
to travel to the job site and back from and to the defined radius and calculated at a speed not exceeding the legal speed 
limit and with a minimum payment of a quarter of an hour for each such journey.   
Where an employee provides his/her own transport, an additional allowance of 45 cents per kilometre shall be payable for 
the distance involved in travelling beyond the defined radius and return thereto, which shall compensate for any fares 
incurred by public transport 
B. Delete subclause (3) of this clause and insert in lieu the following: 

(3) Transport During Working Hours 
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Where an employee is required by an employer to travel to any other job site during the course of his/her daily 
engagement he/she shall be paid all fares necessarily incurred except where transport is provided by the employer to and 
from such site, and all time spent in such travel shall be regarded as time worked.   
Provided that where an employer requests an employee to use his/her own car to effect such a transfer and such employee 
agrees to do so the employee shall be paid an allowance at the rate of 85 cents per kilometre. 
C. Delete subclause (5) of this clause and insert in lieu the following: 

(5) Definitions: 
(a) Radius and Fares:- 

The radius shall be 50 kilometres and the fares shall be $10.20 per day. 
(b) Centre for Employment: 

(i) The employer's normal base establishment or workshop; or 
(ii) The G.P.O.  Perth for all employers whose base establishment or workshop is within the defined 

radius from the said G.P.O.; or 
(iii) The local Post Office closest to the employer's establishment or workshop beyond the defined radius 

of the G.P.O.  Perth. 
(iv) In the case of an employee sent to distant work (as defined) the place at which such employee is 

domiciled with the approval of their employer, for that distant work. 
(v) An employer having selected (i), (ii) or (iii) hereof as the centre shall not change that centre without 

one month's prior notice to each employee. 
6. Clause 20. – Meal Allowance: Delete this clause and insert in lieu the following: 
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked 
for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount of $11.55 to meet the cost 
of a meal. 
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a 
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 21. - Living Away From Home - Distant Work and 
is provided with a suitable meal. 
7. Clause 21. – Living Away From Home – Distant Work: 

A. Delete subclause (3) of this clause and insert in lieu the following: 
(3) Entitlement 

Where an employee qualifies under subclause (1) of this clause the employer shall either:- 
(a) Provide the employee with reasonable board and lodging; or 
(b) Pay an allowance of $402.20 per week of seven days but such allowance shall not be wages.  In the case of 

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance 
shall be $57.55 per day. 
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she 
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be 
referred to a Board of Reference for determination; or 

(c) in circumstances prescribed in subclause (7) of this clause, provide camp accommodation and messing 
constructed and maintained in accordance with subclause (10) of this clause. 
"Reasonable board and lodging" shall mean lodging in a well kept establishment with three adequate meals each 
day, adequate furnishings, good bedding, good floor coverings, good lighting and heating and with hot and cold 
running water, in either a single room or a twin room if a single room is not available. 

B. Delete subclause (4) of this clause and insert in lieu the following: 
(4) Travelling Expenses 

An employee who is sent by his/her employer or selected or engaged by an employer or agent to go to a job which 
qualifies him/her to the provision of this clause shall not be entitled to any of the allowances prescribed by Clause 12A. - 
Fares and Travelling (Except Plumbers) covered by this Award, and Clause 12B. - Fares and Travelling Time - Plumbers 
Only, of this award for the period occupied in travelling from his/her usual place of residence to the distant job, but in lieu 
thereof shall be paid: 
(a) Forward Journey - 

(i) For the time spent in so travelling, at ordinary rates up to a maximum of eight hours per day for each 
day of travel (to be calculated as the time taken by rail or the usual travelling facilities). 
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(ii) For the amount of a fare on the most common method of public transport to the job (bus, economy air, 
second class rail with sleeping berths if necessary, which may require a first class rail fare), and any 
excess payment due to transporting his/her tools if such is incurred. 

(iii) For any meals incurred while travelling at $11.55 per meal. 
Provided that the employer may deduct the cost of the forward journey fare from an employee who terminates 
or discontinues his/her employment within two weeks of commencing on the job and who does not forthwith 
return to his/her place of engagement. 

C. Delete subclause (6) of this clause and insert in lieu the following: 
(6) (a)  Weekend Return Home: An employee who works as required during the ordinary hours of work on the working 

day before and the working day after a weekend and who notifies the employer or his/her representative, no 
later than Tuesday of each week, of his/her intention to return to his/her usual place of residence at the weekend 
and who returns to his/her usual place of residence for the weekend, shall be paid an allowance of $31.70 for 
each occasion 

(b) Paragraph (a) of this subclause shall not apply to an employee who is receiving the payment prescribed in 
subclause (3) of this clause in lieu of board and lodging being provided by the employer or who is receiving a 
camping allowance as prescribed in paragraph (b) of subclause (7) of this clause. 

(c) When an employee returns to his/her usual place of residence for a weekend or part of a weekend and does not 
absent himself/herself from the job for any of the ordinary working hours, no reduction of the allowance 
prescribed in paragraph (b) of subclause (3) of this clause shall be made. 

D. Delete subclause (7) of this clause and insert in lieu the following: 
(7) Construction Camps 

(a) Camp Accommodation 
Where an employee is engaged on the construction of projects which are located in areas where suitable board 
and lodging as defined in subclause (3) of this clause is not available, or where the size of the workforce is in 
excess of the available accommodation or where continuous concrete pour requirements of the project or the 
working shifts necessitate camp accommodation and where, because of these circumstances, it is necessary to 
house the employees in a camp, such camp shall be constructed and maintained in accordance with subclause 
(10) of this clause. 

(b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall 
receive a camping allowance of $159.80 for every complete week he/she is available for work.  If required to be 
in camp for less than a complete week he/she shall be paid $22.95 per day including any Saturday or Sunday if 
he/she is in camp and available for work on the working days immediately preceding and succeeding each 
Saturday and Sunday.  If an employee is absent without the employer's approval on any day, the allowance shall 
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding 
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday. 

(c) Camp Meal Charges 
Where a charge is made for meals in a construction camp, such charge shall be fixed by agreement between the 
parties. 

8. Clause 32. – Special Tools and Protective Clothing: Delete subclause (5) of this clause and insert in lieu the 
following: 

(5) Carpenters and Joiners 
(a) The employer shall provide the following tools when they are required on the job: 

Dogs and cramps of all descriptions, bars of all descriptions, augers of all sizes, bits not ordinarily used in a 
brace, all hammers except claw hammers, glue pots and brushes, dowel plates, trammels, hand and thumb 
screws, soldering irons, spanners from 19mm upwards, and all power driven tools and machines on construction 
jobs. 

(b) The employer shall make available, during working hours, a suitable grindstone or wheel together with power 
(hand or mechanically driven) for turning it.  If a grindstone or wheel is not made available the employer shall 
pay to each carpenter or joiner $5.50 per week in lieu of same. 

9. Clause 33. – Compensation for Clothes and Tools: Delete subclause (2) of this clause and inset in lieu the following: 
(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1454.00 for loss of tools or clothes by 

fire or breaking and entering whilst securely stored at the employer's direction in a room or building on the 
employer's premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen 
whilst being transported by the employee at the employer's direction, or if the tools are accidentally lost over 
water or if tools are lost or stolen during an employee's absence after leaving the job because of injury or illness. 
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Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and 
prevent theft or loss 

(b) Where an employee is absent from work because of illness or accident and has advised the employer in 
accordance with Clause 23.- Sick Leave the employer shall ensure that the employee's tools are securely stored 
during his/her absence. 

10. Appendix F. – Asbestos Eradication: Delete the text of clause 5 of this Appendix and insert in lieu the following: 
In addition to the rates prescribed in this award, an employee engaged in asbestos eradication (as defined) shall receive $1.76 per 
hour worked in lieu of Special Rates prescribed in Clause 9(1) with the exception of subclauses (b), (c), (e), (x), (ab) and (af). 
11. Appendix G. – Laser Equipment: Delete the text of clause 4 of this Appendix and insert in lieu the following: 
Where an employee has been appointed by his employer to carry out the duties of a laser safety officer he shall be paid an 
allowance of $2.18 per day or part thereof whilst carrying out such duties.  The allowance shall be paid as a flat amount without 
attracting any premium or penalty. 

 
 

2008 WAIRC 01560 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
ADSIGNS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 4 NOVEMBER 2008 
FILE NO. APPL 17 OF 2008 
CITATION NO. 2008 WAIRC 01560 
 

Result Correction order issued 
Representation  
Applicant Mr M Swinbourn 
Respondents Mr K Richardson 
   Mr L Edmonds of counsel 
 

Correction Order 
WHEREAS an order in the herein matter was deposited in the office of the registrar on 31 October 2008; 
AND WHEREAS an error occurred in par 3 of the order; 
NOW THEREFORE the Commission, in order to correct the error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders –  

THAT par 3 of the order be deleted and replaced with schedule A attached with effect from the first pay period on or after 
27 October 2008. 

Schedule A  
3. Clause 10. – Multi-storey Allowance: Delete subclause (3) of this clause and insert in lieu the following: 
(3) Rates For Multi-Storey Buildings 
Except as provided for in subclause (4) of this clause, an allowance in accordance with the following table shall be paid to 
all employees on the building site.  The second and subsequent allowance scales shall, where applicable, commence to 
apply to all employees when one of the following components of the building - structural steel, re-enforcing steel, boxing 
or walls, rises above the floor level first designated in each such allowance scale. 
"Floor Level" means that stage of construction which in the completed building would constitute the walking surface of 
the particular floor level referred to in the table of payments.   
From commencement of Building to Fifteenth Floor Level - 42 cents per hour extra;  
From Sixteenth Floor Level to Thirtieth Floor Level - 52 cents per hour extra;  



2114                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 88 W.A.I.G. 
 

From Thirty-first Floor Level to Forty-fifth Floor Level - 79 cents per hour extra;  
From Forty-sixth Floor Level to Sixtieth Floor Level - $1.01 per hour extra;  
From Sixty-first Floor Level Onwards – $1.26 per hour extra. 
The allowance payable at the highest point of the building shall continue until completion of the building. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 01535 
CATERING EMPLOYEES AND TEA ATTENDANTS (GOVERNMENT) AWARD 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION 

APPLICANT 
-v- 
THE MINISTER FOR PRIMARY INDUSTRY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 63 OF 2008 
CITATION NO. 2008 WAIRC 01535 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents Mr A Harper 
 

Order 
HAVING heard Ms C Pullen on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, and by consent, hereby orders:  

THAT the Catering Employees and Tea Attendants (Government) Award 1982 as varied, be further varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1.  Clause 9. – Additional Rates for Ordinary Hours: Delete subclause (1) and (2) of this clause and insert the 

following in lieu thereof: 
(1) A full-time or part-time employee who is required to work any ordinary hours between 7.00pm and 7.00am Monday to 

Friday, inclusive, shall be paid, in addition to the appropriate wage set out in Clause 22. - Wages, an additional payment 
equivalent to 15% of the wages paid for the time so worked with a minimum payment of $3.30 per day. 

(2) An employee who is required to work any of his ordinary hours on any day in more than one period of employ and other 
than for meal breaks as prescribed by Clause 13. - Meal Breaks of this award, shall be paid an allowance of $2.85 per day, 
for such broken work period worked. 

2. Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof:  
14. - MEAL MONEY 

When an employee is required to work overtime for more than one hour on any day, he or she will either be supplied with a 
substantial meal by the employer or be paid $11.10 meal money. 
3.  Clause 22. – Wages: Delete subclauses (2) and (3) of this clause and insert the following in lieu thereof:  
(2) In addition to the above wage rates service pay will be paid for each year of service at the following rates per week:  
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 $ 
Year 1  84.60 
Year 2  92.40 
Year 3 and thereafter  99.30 

(3) Leading Hands -  
An employee (other than a Chef) who is appointed and placed in charge of other employees by the employer shall be paid 
the following rates in addition to his or her normal wage per week:-  
  $  
(a)  If placed in charge of less than six employees  14.10 
(b)  If placed in charge of six to ten employees  18.90  
(c)  If placed in charge of 11 to 20 employees  21.70  
(d)  If placed in charge of more than 20 employees  36.50  

4. Clause 25. – Bar Work: Delete this clause and insert the following in lieu thereof: 
25. - BAR WORK 

Any employee other than a Bar Attendant, who in addition to their normal duties is required to dispense liquor from a bar, shall be 
paid a flat rate of $1.10 cents per day in addition to the rate prescribed for such normal duties. 
5. Clause 27. – Uniforms and Laundering: Delete this clause and insert the following in lieu thereof:  

27. - UNIFORMS AND LAUNDERING 
Where uniforms are required to be worn by the employer they shall be supplied and laundered by the employer and remain the 
property of the employer, provided that in lieu of the employer laundering same, the employee shall be paid $3.90 per week for 
such laundering.  Provided further that any employee employed as a Cook shall be paid $5.70 per week for laundering. 
6. Clause 28. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof:  
(1) Employees who are required to wash dishes, or otherwise handle detergents, acids, soaps or any injurious substances, 

shall be supplied with rubber gloves free of charge by the employer, or be paid an allowance of $1.80 per week in lieu. 
7. Clause 29. – Employees Equipment: Delete this clause and insert the following in lieu thereof: 

29. - EMPLOYEE'S EQUIPMENT 
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be used by the 
employee for the purpose of carrying out their duties, shall be supplied by the employer free of charge. 
Provided that where an employee is required by the employer to use his own knives he shall be paid an allowance of $10.20 per 
week. 

 
 

2008 WAIRC 01536 
CLEANERS AND CARETAKERS AWARD, 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
COCA COLA BOTTLERS (PERTH) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 67 OF 2008 
CITATION NO. 2008 WAIRC 01536 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
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Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Cleaners and Caretakers Award, 1969 as varied, be further varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the date of this 
order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 13 – Overtime: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu thereof:  
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $9.05 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $6.20 for each meal so required. 

2. Clause 20 – Special Rates and Conditions:  
A  Delete paragraphs (a) and (b) of subclause (8) of this clause and insert the following in lieu thereof:  
 (a) Washing towels, 38 cents each.   

(b) Washing dusters, 28 cents each.   
B. Delete subclause (10) of this clause and insert in lieu thereof the following: 

 (10) (a) Where it is necessary to go wholly outside a building to clean windows an employee shall, if such 
cleaning be 15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.80 per 
day. 

(b) Where an employee is required to clean windows from a swinging scaffold or similar device he/she 
shall be paid 47 cents per hour extra for every hour or part thereof so worked.   

C. Delete subclause (11) of this clause and insert in lieu thereof the following: 
(11) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where 

the break is not less than three hours, an allowance of $3.15 per day shall be paid.  This allowance shall not 
apply to caretakers.   

D. Delete subclause (15) of this clause and insert in lieu thereof the following:  
(15) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance 

as follows:  
  Per Week $ 
(a)  five closets or greater but less than ten closets per day  4.40 
(b)  ten closets or greater but less than 30 closets per day  13.10 
(c)  30 closets or greater but less than 50 closets per day  26.10 
(d)  50 closets or greater per day  32.70 
For the purpose of this clause one metre of urinal shall count as one closet and three 
urinal stalls shall count as one closet 

E. Delete paragraph (c) of subclause (17) of this clause and insert in lieu thereof the following:  
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June 

next following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 
Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc OVER 1600CC 

- & 2600CC 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 88.4 76.9 68.0 
South West Land Division 90.9 78.9 70.1 
North of 23.5º South Latitude 99.7 86.9 77.4 
Rest of the State 93.8 81.5 72.3 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

Schedule 2 - Motor Cycle Allowance  
Distance travelled during a year on Official Business Rate per 

Kilometre 
(Cents) 

All areas of the State 30.5 
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3. Clause 22 – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 

the following: 
$ 

(a) if placed in charge of not less than three and not more than six other 
employees 

14.20 

(b) if placed in charge of not less than six and not more than ten other employees 25.30 
(c) if placed in charge of not less than ten and not more than 15 other employees 31.60 
(d) if placed in charge of not less than 15 and not more than 20 other employees 38.40 
(e) if placed in charge of more than 20 other employees 49.50 

 
 

2008 WAIRC 01542 
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WA BRANCH 

APPLICANT 
-v- 
KINGS PARKING CO (WA) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 94 OF 2008 
CITATION NO. 2008 WAIRC 01542 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
 

Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Cleaners and Caretakers (Car and Caravan Parks) Award 1975 as varied, be further varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 10. – Overtime: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu thereof: 
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $9.05 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with such meal by 
the employer or paid $6.20 for each meal so required. 

2. Clause 12. – Fares and Travelling Time: Delete paragraph (b) of subclause (2) of this clause and insert the 
following in lieu thereof: 
(b) Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 

rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 
Rates of hire for use of employee's own vehicle on employer's business: 
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Schedule 1 - Motor Vehicle Allowances 

Area and Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc -

2600cc 
1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 88.4 76.9 68.0 
South West Land Division 90.9 78.9 70.1 
North of 23.5° South Latitude 99.7 86.9 77.5 
Rest of the State 93.8 81.5 72.3 

Schedule 2 - Motor Cycle Allowances 
Distance Travelled During a Year on Official Business Rate 
 ¢/km 
All areas of the State 30.5 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

3. Clause 13. – Special Rates and Provisions: 

 A. Delete paragraph (a) of subclause (9) of this clause and insert the following in lieu thereof: 

(a) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.80 per day. 

 B. Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break 
is not less than three hours an allowance of $3.15 per day shall be paid. 

 C.  Delete subclause (13) of this clause and insert the following in lieu thereof:  

(13) Cash Handling Allowance: 

An employee who is required by the employer to collect money from the customers of that employer shall be paid an 
allowance of $7.60 per week. 

 D. Delete subclause (14) of this clause and insert the following in lieu thereof: 

(14) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 
follows: 
  Per Week 
  $ 
(a) five closets or greater but less than ten closets per day 4.40 
(b) ten closets or greater but less than 30 closets per day 13.10 
(c) 30 closets or greater but less than 50 closets per day 26.10 
(d) 50 closets or greater per day 32.70 

For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 

4. Clause 24. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 
the following: 
  Per Week  
  $ 
(a) if placed in charge of not less than three and not more than six other 

employees 
14.20 

(b) if placed in charge of more than six and not more than ten other 
employees 

25.30 

(c) if placed in charge of more than 10 and not more than 15 other 
employees 

31.60 

(d) if placed in charge of more than 15 and not more than 20 other 
employees 

38.40 

(e) if placed in charge of more than 20 other employees 49.30 
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2008 WAIRC 01568 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN CLOTHING AND ALLIED TRADES' INDUSTRIAL UNION OF 
WORKERS, PERTH 

APPLICANT 
-v- 
FULLIN TAILORING CO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 6 NOVEMBER 2008 
FILE NO/S APPL 101 OF 2008 
CITATION NO. 2008 WAIRC 01568 
 

Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents No appearance 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Clothing Trades Award 1973 (No. 16 of 1972) be varied in accordance with the following schedule and that 
such variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 12. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof:  
(4) An employee required to work for more than one hour after the usual ceasing time or beyond 6.00 p.m. (whichever is the 

later) on any day, Monday to Friday inclusive shall be paid meal money of $8.35 for the purchase of any meal required. 
 

 

2008 WAIRC 01538 
CLUB WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
KALAMUNDA CLUB (INC) AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 69 OF 2008 
CITATION NO. 2008 WAIRC 01538 
 
Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
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Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Club Workers’ Award, 1976 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. - Additional Rates for Ordinary Hours: Delete this clause and insert the following in lieu thereof:  

9. - ADDITIONAL RATES FOR ORDINARY HOURS 
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday, 

both inclusive, shall be paid at the rate of an extra $1.66 per hour for each such hour, or part thereof worked.  Provided 
that any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.75 
per hour extra for each such hour, or part thereof worked. 

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a 
half. 

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment, 
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award, 
shall be paid an allowance of $2.70 per day, for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the 
provisions of subclause (2) of Clause 17. - Holidays are applicable. 

(5) The provisions of this clause shall not apply to casual employees. 
2. Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof:  

14. - MEAL MONEY 
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or 
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or 
be paid $11.30 meal money. 
3. Clause 26. – Uniforms and Laundering: Delete subclauses (2) and (3) of this clause and insert the following in lieu 

thereof:  
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause 

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee 
concerned $7.20 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for 
employees who work less than thirty-eight ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white 
apron and cap, such garments shall be laundered at the employer's expense or otherwise the employee shall be paid 
$11.00 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees who 
work less than thirty-eight ordinary hours each fortnight. 

4. Clause 27. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof:  

(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious 
substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of $3.90 
per fortnight worked.  The allowance provided herein shall be halved for employees who work less than thirty-eight 
ordinary hours each fortnight. 

5. Clause 28. – Employee Equipment: Delete this clause and insert the following in lieu thereof:  

28. - EMPLOYEE EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the 
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free of charge.  Provided that where an 
employee is required by the employer to use his/her own knives he shall be paid an allowance of $14.40 per fortnight worked.  The 
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight. 
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2008 WAIRC 01489 
CONTRACT CLEANERS AWARD, 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
AIRLITE CLEANING PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 9 OCTOBER 2008 
FILE NO APPL 33 OF 2008 
CITATION NO. 2008 WAIRC 01489 
 

Result Award varied 
Representation 
Applicant Ms J O’Keefe  
Respondents Mr O Moon on behalf of Airlite Cleaning Pty Ltd 
 

Order 
HAVING heard Ms J O’Keefe on behalf of the applicant and Mr O Moon on behalf of Airlite Cleaning Pty Ltd, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Contract Cleaners Award 1986 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 7. – Overtime: Delete subclause (3) (a) of this clause and insert the following in lieu thereof:  
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $10.70 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $7.25 for each meal so required. 

2. Clause 18. – Special Rates and Conditions: 
 A Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 

follows: 
 Rate Per Day$ 
(a) Cleaners required to clean up to seven closets per day 0.34 
(b) Cleaners required to clean eight or more toilets per day 1.72 
(c) Cleaners who for a minimum of two hours per day are engaged in cleaning 

closets, in lieu of the allowance in paragraph (a) or (b) of this subclause shall 
receive an allowance of 

5.70 

For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one 
closet. 

 B Delete subclause (10) of this clause and insert the following in lieu thereof: 
(10) Height Money: 

(a) A cleaner shall not be required to work from the top of a ladder more than three metres long which rests on the 
ground or floor level. 

(b) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.51 per day. 
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(c) Where an employee is required to clean windows from a swinging scaffold or similar device, he shall be paid 43 
cents per hour extra for every hour or part thereof so worked. 

 C Delete subclause (11) of this clause and inset the following in lieu thereof: 
(11) Broken Shift: 

Where an employee is required to carry out the ordinary hours of duty at the same location each day in more than one 
shift and where the break is not less than four hours an allowance of $2.85 per day shall be paid. 

3. Clause 19. – Fares, Travelling Time and Transport: Delete subclause (3) (c) of this clause and insert the following 
in lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 
Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc OVER 

1600CC - & 
2600CC 

1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 88.4 76.9 68.0 
South West Land Division 90.9 78.9 70.1 
North of 23.5° South Latitude 99.7 86.9 77.4 
Rest of the State 93.8 81.5 72.3 

Schedule 2 - Motor Cycle Allowances  
Distance travelled during a year on Official Business Rate ¢/km 
All areas of the State 30.5 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category 
4. Clause 20. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 
 Rate Per Hour$ 
In charge of up to ten Cleaners 0.90 
More than ten Cleaners 1.70 

 
 

2008 WAIRC 01537 
CONTRACT CLEANERS' (MINISTRY OF EDUCATION) AWARD, 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
MASTERCARE PROPERTY SERVICES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 68 OF 2008 
CITATION NO. 2008 WAIRC 01537 
 
Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
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Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Contract Cleaners’ (Ministry of Education) Award, 1990 as varied, be further varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 8. – Overtime: Delete paragraph (a) of subclause (3) of this clause and insert the following in lieu thereof:  
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more 

than two hours, shall be supplied with a meal by the employer or be paid $10.70 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $7.25 for each meal so required. 

2. Clause 10. – Fares and Travelling Time: Delete paragraph (c) of subclause (2) of this clause and insert the 
following in lieu thereof:  

 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 
Area Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 88.4 76.9 68.0 
South West Land Division 90.9 78.9 70.1 
North of 23.5° South Latitude 99.7 86.9 77.4 
Rest of the State 93.8 81.5 72.3 

Schedule 2 - Motor Cycle Allowances  
Distance travelled during a year on Official Business Rate¢/km 
All areas of the State 30.5 
Motor vehicles with rotary engines are to be included in the 1600-2600cc. 

3. Clause 11. - Special Rates and Provisions: 
 A. Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof:  
(1) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as 

follows: 
  Rate per week $ 
(a) Cleaners required to clean up to 10 closets per day 6.60 
(b) Cleaners required to clean between 11 and 20 closets per day 13.10 
(c) Cleaners required to clean 21 or more closets per day 19.80 
For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one 
closet. 

(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $4.65 per dozen for ordinary 
towels, and $3.35 per dozen for dusters, hand towels and tea towels. 
B. Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof: 

(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two 
shifts is not less than three hours, shall be paid an allowance of $4.15 per day. 

(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised 
by the School Principal, shall be paid an allowance according to the following scale: 
  $ Per Day 
(a) Evenings - Monday to Friday  
 Up to 40 rooms per week 7.20 
 41 rooms to 100 per week 10.70 
 Over 100 rooms per week 14.20 
(b) Saturdays and Sundays 14.20 
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4. Clause 20 – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 
Cleaner In Charge of a High School $24.80 per week 
Cleaner In Charge of a TAFE College:  
35 hours or less $74.20 per week 
35 hours or more $99.00 per week 

 
 

2008 WAIRC 01541 
CULTURAL CENTRE AWARD 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WA BRANCH 

APPLICANT 
-v- 
THE LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 92 OF 2008 
CITATION NO. 2008 WAIRC 01541 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents Ms M Zanello 
 

Order 

HAVING heard Ms C Pullen on behalf of the applicant and Ms M Zanello on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Cultural Centre Award 1987 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 8. – Overtime: Delete paragraph (a) of subclause (9) of this clause and insert the following in lieu thereof: 

(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 
employer or be paid $10.70 for a meal and if, owing to the amount of overtime worked, a second or subsequent 
meal is required the employee shall be supplied with each meal by the employer or be paid $6.25 for each meal 
so required. 

2. Clause 15. – Special Rates and Provisions: 

 A. Delete paragraph (a) of subclause (3) of this clause and insert the following in lieu thereof:  

(3) (a) All employees called upon to clean closets connected to septic tanks or sewers shall be paid an allowance of 70 
cents per closet per week. 

 B. Delete subclauses (5), (6) and (7) of this clause and insert the following in lieu thereof:  

(5) An allowance of $2.60 per day or part thereof shall be paid to an employee required to use an airlift in the course of their 
duties. 

(6) An allowance of $10.00 per day shall be paid in addition to the ordinary rate to an attendant required to operate audio 
visual equipment. 
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(7) (a) Except as provided for in paragraph (b) of this subclause an allowance of $5.45 per day shall be paid to an 
employee required to carry keys and be responsible for securing the premises at the close of business. 

(b) Where it is agreed between the employer and the Union in writing then an alternative arrangement may exist in 
respect of this subclause. 

 C. Delete subclause (8) of this clause and insert the following in lieu thereof: 

(8) (a) An employee who is required to work away from his/her usual place of work shall be paid for any fares in 
excess of those normally incurred in travelling from his/her home to his/her usual place of work and return, 
except where an allowance is paid in accordance with Clause 17. - Fares and Travelling Allowances of the 
Miscellaneous Government Conditions and Allowances Award No. A4 of 1992. 

(b) Travelling time in excess of that normally incurred in travelling from his/her home to his/her usual place of 
work and return shall be paid at the rate of ordinary time. 

(c) An employee who commences or completes a shift at or between the hours of 11.00pm and 5.00am, shall in 
addition to the ordinary rate of pay for that shift be paid an allowance of $12.20 per shift. 

3. Clause 16. – Wages: Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Leading Hands: In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid: 
  $ 
(a) if placed in charge of not less than one and more than five other employees 24.20 
(b) if placed in charge of more than six and not more than ten other employees 37.20 
(c) if placed in charge of more than 11 other employees 47.80 

 
 

2008 WAIRC 01516 
FAST FOOD OUTLETS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
AUSTRALIAN FAST FOODS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 23 OCTOBER 2008 
FILE NO APPL 77 OF 2008 
CITATION NO. 2008 WAIRC 01516 
 

Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents No appearance 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Fast Food Outlets Award 1990 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 13 – Meal Money:  Delete this clause and insert the following in lieu thereof:  

Any employee who is required to work overtime for more than two hours on any day, without being notified on the 
previous day or earlier, that he or she will be required to work such overtime, will either be supplied with a meal by the 
employer or be paid $11.20 meal money. 
The meal money amount prescribed in this Clause was established by way of nexus with the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1971 in application 1928 of 2002. 

2.  Clause 20 – Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
 (2) Leading Hands - 

An employee who is appointed and placed in charge of other employees by the employer shall be paid the following rates 
in addition to the employee's normal wage per week - 
  $ 
(a) If placed in charge of less than 6 employees 8.20 
(b) If placed in charge of 6 to 10 employees 11.20 
(c) If placed in charge of 11 to 20 employees 13.20 
(d) If placed in charge of more than 20 employees 21.80 

3. Clause 22- Bar Work:  Delete this clause and insert the following in lieu thereof: 
Any employee, other than a Bar Attendant, who in addition to his or her normal duties is required to dispense liquor from 
a bar, shall be paid a flat rate of $1.05 per day in addition to the rate prescribed for such normal duties. 

4. Clause 24 – Uniforms and Laundering:  Delete this clause and insert the following in lieu thereof: 
Where uniforms are required by the employer to be worn they shall be supplied, laundered and/or dry cleaned by the 
employer and remain the property of the employer, provided that in lieu of the employer laundering and/or dry cleaning 
same, the employee shall be paid the following laundry allowance per week - 

Class of Employee Allowance per Week$ 
Employees employed on a casual basis 1.60 
Employees employed on a part time basis 2.00 
Employees employed on a full time basis 2.50 

Provided that any employee employed as a full time Cook shall be paid $3.00 per week for laundry and/or dry cleaning.  
Provided further that the provisions of this clause may be altered by written agreement between the union and the 
employer. 

5. Clause 25- Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any 

injurious substances shall be supplied, free of charge by the employer, with rubber gloves or be paid an 
allowance of $1.60 per week in lieu. 

 
 

2008 WAIRC 01565 
LICENSED ESTABLISHMENTS (RETAIL AND WHOLESALE) AWARD 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
COMO LIQUOR STORE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 6 NOVEMBER 2008 
FILE NO APPL 99 OF 2008 
CITATION NO. 2008 WAIRC 01565 
 
Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents No appearance 
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Order 
HAVING heard Mr T Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Licensed Establishments (Retail and Wholesale) Award 1979 as varied, be further varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1.  Clause 10. – Meal Times and Meal Allowance  
 A. Delete subclause (2) of Part I of this clause and insert the following in lieu thereof:  

(2) When an employee is required to continue working after the usual finishing time for more than one hour he/she 
shall be paid $11.20 for the purchase of any meal required. 

 B. Delete subclause (3) of Part II of this clause and insert the following in lieu thereof:  
(3) When an employee is required to continue working after the usual finishing time for more than one hour he/she 

shall be paid $11.20 for the purchase of any meal required. 
2. Clause 21. – Wages: Delete Part IV of this clause and insert the following in lieu thereof:  
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where 
applicable. 
(1) (a) An employee required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a 

walk beside power operated high lift stacker in the performance of his/her duties shall be paid an additional 54 
cents per hour whilst so engaged. 

(b) An employee required to operate a ride-on operated fork lift, high lift stacker or high lift stock picker or a power 
operated overhead traversing hoist in the performance of his/her duties shall be paid an additional 75 cents per 
hour whilst so engaged. 

(c) The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a 
"Storeman Operator Grade I" or a "Storeman Operator Grade II". 

(2) (a) A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold 
chamber in accordance with the following: 
In a cold chamber in which the temperature is: 
(i) Below 0 degrees Celsius to - 20 degrees Celsius 80 cents per hour. 
(ii) Below - 20 degrees Celsius to - 25 degrees Celsius 93 cents per hour 
(iii) Below - 25 degrees Celsius, $1.07 per hour. 

(b) Employees required to work in temperatures less than - 18.9 degrees Celsius shall be medically examined at the 
employer's expense. 

3. Clause 22. – Motor Vehicle Allowance: Delete this clause and insert the following in lieu thereof:  

Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his duties, he 
shall be paid in accordance with the following schedule: 

AREA AND DETAILS ENGINE DISPLACEMENT 
(IN CUBIC CENTIMETRES) 

RATE PER KILOMETRE (CENTS) 
Distance Travelled Each Year on 
Employer’s Business 

Over 2600cc Over1600cc - 2600cc 1600cc & Under 

Metropolitan Area 73.8 66.1 57.5 
South West Land Division 75.5 67.8 59.0 
North of 23.5 Degree South Latitude 83.1 74.8 65.0 
Rest of the State 78.1 69.9 60.8 
Motor Cycle (in all areas) 25.4 cents per kilometre 
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2008 WAIRC 01483 
PUBLIC TRANSPORT AUTHORITY RAIL CAR DRIVERS (TRANSPERTH TRAIN OPERATIONS) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 OCTOBER 2008 
FILE NO/S APPL 1 OF 2008 
CITATION NO. 2008 WAIRC 01483 
 

Result Award varied 
Representation 
Applicant Mr D J Matthews (of Counsel)  
Respondent Mr G W Ferguson 
 

Order 
Having heard Mr D J Matthews, of counsel, on behalf of the Applicant and Mr G W Ferguson on behalf of the Respondent, and by 
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006 be varied in 
accordance with the following schedule and that such variation shall have effect from 17 February 2008. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 3.2. – Overtime:  Delete subclauses 3.2.3 and 3.2.4 of this clause and insert the following in lieu thereof: 
3.2.3 Weekly - Overtime 

All time (exclusive of Sunday time) worked in excess of forty hours in any one week shall be paid at the rate of time and 
a half. 

3.2.4 Sunday and Saturday 
(a) All time worked on a Sunday shall be paid at the rate of double time, and all ordinary time worked on Saturdays 

by shift employees shall be paid at time and a half.  
(b) When Saturday is an additional shift all time worked will be paid at double time. 

For the purposes of this sub-paragraph “shift employees” means employees whose usual hours of duty 
commence and complete other than during the period 0700 hours and 1730 hours. 

(c) No employee shall be brought on duty on a Sunday for less than five hours’ work. 
2. Clause 4.3. – Suburban Electric Railcar Allowance:  Delete paragraph (a) of subclause 4.3.1 of this clause and 

insert the following in lieu thereof: 
4.3.1 (a) An employee qualified in the operation of electric suburban railcars and who, for any shift or part of a shift is 

rostered to work as driver on the suburban rail system shall, for the whole of that shift, be paid the following 
rate of allowance in addition to the appropriate rate of pay. 
  Rate per week 
(1) First Year $32.18 
(2) Thereafter $32.55 
(3) Special Case $33.04 

3. Clause 5.4. – Uniforms and Protective Clothing:  Delete subclause 5.4.1 of this clause and insert the following in 
lieu thereof: 

5.4.1 The following uniforms and protective clothing shall be supplied by the employer without cost – 
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(a) Initial Issue 3 pairs long trousers 
 

 Or  
  1 pair long trousers 

2 pairs shorts 
3 pairs walk socks 
 

 And 3 shirts either long or short sleeve 
1 pullover 
1 Castro fleecy lined three quarter jacket 
1 leather belt 
 

(b) Each year thereafter - 2 pairs long trousers 
 

 Or  
  1 pair long trousers 

2 pairs shorts 
3 pairs walk socks 
 

 And 3 shirts either long or short sleeve 
 

(c) In addition - 1 pullover each two years 
1 Castro fleecy lined three quarter jacket each four years 
1 leather belt on an as required basis, but not more than 
one every two years 
 

4. Clause 6.2. – Annual Leave:  Delete subclause 6.2.4 and insert the following in lieu thereof: 
6.2.4 Annual Leave Loadings 

If the annual leave loading gives a greater amount than the amount of loading calculated in accordance with Clause 6.2.1 
or 6.2.2 or 6.2.3 as the case may be, an employee shall be entitled to payment of – 
(a) Shift penalties Monday to Friday inclusive; and  
(b) Saturday penalty, 
which the employee would have received for ordinary time had the employee not proceeded on annual leave, in lieu of 
such loadings. 
(c) The annual leave loading shall not exceed the Average Weekly Total Earnings of all males in Western Australia 

as published by the Australian Bureau of Statistics for the September Quarter of the year immediately preceding 
that in which the leave commences. 

 
 

2008 WAIRC 01540 
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD 2000 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
DEPARTMENT OF CONSERVATION & LAND MANAGEMENT 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 81 OF 2008 
CITATION NO. 2008 WAIRC 01540 
 
Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondent Mr R Grigoroff 
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Order 
HAVING heard Ms C Pullen on behalf of the applicant and Mr R Grigoroff on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Rangers (National Parks) Consolidated Award 2000 as varied, be further varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Overtime: 
 A. Delete paragraph (a) of subclause (7) of this clause and insert in lieu thereof the following:  
(7) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 

employer or be paid $10.65 for a meal, and if owing to the amount of overtime worked, a second or subsequent 
meal is required he/she shall be supplied with each such meal by the employer or be paid $6.25 each meal so 
required. 

 B. Delete paragraph (d) of subclause (7) of this clause and insert in lieu thereof the following:  
(d) An employee required to work continuously from midnight to 6.30am and ordered back to work at 8.00am the 

same day shall be paid $5.50 breakfast. 
2. Clause 14. – Conditions and Allowances:  
 A. Delete subclause (3) of this clause and insert in lieu thereof the following:  
(3) Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $113.30 per week to offset the costs 

associated with living in and maintaining a caravan. 
This allowance is to be moved year to year to reflect the change in CPI for Perth. 

 B. Delete paragraph (c) of subclause (4) of this clause and insert in lieu thereof the following:  
(c) The employee using toxic substances or materials of a like nature shall be paid 61 cents per hour extra.  

Employees working in close proximity to employees so engaged shall be paid 50 cents per hour extra. 
 C. Delete paragraph (d) of subclause (5) of this clause and insert in lieu thereof the following: 

(d) An employee required to wear protective clothing or equipment for the purpose of this subclause shall be paid 
61 cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of the 
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while 
wearing it or, in the event of disagreement, the Western Australian Industrial Relations Commission so 
determines. 

 
 

2008 WAIRC 01534 
SECURITY OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION 

APPLICANT 
-v- 
WORMALD SECURITY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 52 OF 2008 
CITATION NO. 2008 WAIRC 01534 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondents No appearance 
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Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Security Officers’ Award as varied, be further varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 15. – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $10.35.  A further meal allowance of $7.00 
shall be paid on the completion of each additional four hours’ overtime worked. 

2. Clause 20. – Allowances and Conditions: 
A Delete subclause (1) of this clause and insert the following in lieu thereof:  
(1) Work Related Allowances 

Officers who meet the following requirements shall be paid the following allowances in addition to their wages: 
(a) Security Officers and above who are required to possess a recognised first aid certificate as a condition of 

employment, $10.60 per week.  If an employee, at the request of his/her employer, attends a course of training 
the employer shall pay for the actual cost of the course and textbook expenses. 

(b) Security Officers required to carry firearms in the performance of their duties, $16.60 per week, or $3.30 per 
day for each day a firearm is carried. 

(c) Security Officers who are required to drive emergency vehicles, $4.50 per day for each day that a vehicle is 
driven in an emergency situation. 

(d) Security Officers who are required to attend and reset alarm panels, $6.60 per week or $1.35 per day in the case 
of employees who work part-time or casual. 

(e) Security Officers required to hold a licence in accordance with the provisions of the Security and Related 
Activities (Control) Act 1996 must have, in the second and subsequent years of employment 50% of the cost of 
each annual licence renewal reimbursed by the employer. 

(f) Where an officer is required to carry a torch, a suitable torch shall be provided and maintained in working order 
by the employer or an allowance of $3.40 per week (or 68cents per day) shall be paid where a torch is required. 

(g) Aviation Security Allowance 
(i) An allowance of $1.04 per hour shall be payable to employees engaged in Aviation Security at the 

Perth International and Domestic Terminals, or any facility within the Westralia Airports Corporation 
(Perth Airport) boundary. 

(ii) For the purpose of this clause, Aviation Security means the provision of security services including, 
but not limited to, passenger, goods and/or baggage security including checked baggage screening 
services, control room functions, guarding and controlling access to designated areas, and of security 
persons, property and buildings. 

(iii) Aviation Security does not include traffic control (including kerbside traffic management), car parking 
services, or any other function for which a valid security licence is not required. 

(h) Standing-by Allowance 
An employee required to hold himself/herself in readiness to work after ordinary hours shall until released be 
paid standing-by time at ordinary rates from the time which he/she is so to hold himself/herself in readiness. 

(i) Broken Shift Allowance 
Where employees are required to perform their ordinary hours of duty in more than one continuous period on 
one day or shift, such employees shall be paid $5.76 per shift in addition to any other wage and allowances 
prescribed by this Award. 

B Delete subclause (2)(b) of this clause and insert the following in lieu thereof:  
(b) Rates of hire for use of employee’s own vehicle on employer’s business: 

(i) Motor Vehicle Allowance 
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Engine Displacement (in cubic centimetres) 

Over 2600cc Over 1600-2600cc* l600cc & 
under 

Area Details 

Rate per kilometre (cents) 
Metropolitan Area 88.4 76.9 68.0 
South West Land Division 90.9 78.9 70.1 
North of 23.5° South Latitude 99.7 86.9 77.5 
Rest of the State 93.9 81.5 72.3 

* Motor vehicles with rotary engines are to be included in the 1600-2600cc category 
(ii) Motor Cycle Allowance 
 In all areas of the State, the motor cycle allowance will be 30.5 cents per kilometre 

3. Clause 21. – Classification Structure and Wage Rates:  Delete subclause (4) of this clause and insert the following 
in lieu thereof: 

(4) Senior Officials: 
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following: 

Per Week   
$ 

(a) if placed in charge of not less than 3 and not more than 10 other officers 26.90 
(b) if placed in charge of not less than 10 and not more than 20 other 

officers 41.40 
(c) if placed in charge of more than 20 other officers 53.10 

 
 

2008 WAIRC 01533 
SECURITY OFFICERS AND CLEANERS (WEST AUSTRALIAN NEWSPAPERS) AWARD, 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WEST AUSTRALIAN NEWSPAPERS LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO APPL 43 OF 2008 
CITATION NO. 2008 WAIRC 01533 
 

Result Award varied 
Representation 
Applicant Ms C Pullen 
Respondent No appearance  
 

Order 
HAVING heard Ms C Pullen on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Security Officers and Cleaners (West Australian Newspapers) Award, 1992 as varied, be further varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 12. – Shift Allowance- Security Officers: Delete subclause (1) of this clause and insert the following in lieu 

thereof: 
(1) The shift allowances payable to Security Officers under this award shall be as follows:- 

A. SECURITY OFFICERS SHIFT ALLOWANCES 
  PER WEEK  
  $ 
 Grade 5 (Trainee) 116.70 
 Grade 4 116.70 
 Grade 3 116.70 
 Grade 2 116.70 
 Grade 1 116.70 
B. CLEANERS 
 Grade 3 - 
 Grade 2 - 
 Grade 1 - 

2. Clause 13. – Extra Rates and Allowances: Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Except for Security Officer classifications an employee working an afternoon or night shift Monday to Friday shall 
receive a shift allowance of $116.70 per week or $23.30 per shift when such shifts are worked. 

3. Clause 14. – Higher Duties: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who carries out duties applicable to the Grade 1 Security Officer or Grade 1 Cleaner classification for a 

period of one week or more shall receive a Higher Duties Allowance of $51.00 per week. 
4. Clause 15. – Overtime: Delete paragraph (a) of subclause (6) of this clause and insert the following in lieu thereof: 

(a) the employee has worked two hours or more of overtime immediately before any afternoon or night shift or 
immediately after day shift, the employee will receive at least a 30-minute unpaid meal break and be paid meal 
money of $9.40. 

 
 

2008 WAIRC 01517 
STOREMEN IWD PTY LTD AWARD 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
IWD PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 23 OCTOBER 2008 
FILE NO APPL 78 OF 2008 
CITATION NO. 2008 WAIRC 01517 
 

Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents Ms K Scott on behalf of IWD Pty Ltd 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and Ms K Scott on behalf of IWD Pty Ltd, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Storemen IWD Pty Ltd Award 1982 as varied, be further varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the date of this 
order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

SCHEDULE 
1 Clause 10. – Wages:  Delete subclauses (4) and (5) of this clause and insert the following in lieu thereof: 
(4) Eighty two cents per hour in addition to the above rates shall be paid to any employee who actually handles "dead" wool. 
(5) If an employee is required by the employer to act as a first aid attendant in any store, for so acting he/she shall be paid in 

addition to his/her ordinary rate of pay the sum of $1.85 per day. 
2 Clause 12. – Meal Hours and Meal Money:  Delete subclause (2) (a) of this clause and insert the following in lieu 

thereof: 
(2) (a) An employee shall be entitled to meal money of $11.10 in the following circumstances: 

(i) where he is required to work for more than one hour before his normal commencing time or to 
continue to work for more than one hour after his normal ceasing time; or 

(ii) where he is required to continue working after 12.00 o'clock midnight for more than one hour; or 
(iii) where he is required to continue working after midday on Saturday, Sunday or public holiday for 

more than one hour; or 
(iv) where he is required to continue overtime after 5.00 p.m.  on a Saturday, Sunday or public holiday for 

not less than one hour. 
 

 

2008 WAIRC 01566 
SUPERMARKETS AND CHAIN STORES (WESTERN AUSTRALIA)  WAREHOUSE AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
COLES GROUP LTD AND ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 6 NOVEMBER 2008 
FILE NO APPL 100 OF 2008 
CITATION NO. 2008 WAIRC 01566 
 

Result Award varied 
Representation 
Applicant Mr T Pope 
Respondents No appearance 
 

Order 

HAVING heard Mr T Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Supermarkets and Chain Stores (Western Australia) Warehouse Award as varied, be further varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE 

1. Clause 13. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof:  

(1) When an employee is required to continue working after the usual finishing time for more than one hour, he/she 
shall be paid 11.20 for the purchase of any meal required. 

2. Clause 30. – Additional Rates for Saturday Work: Delete this clause and insert the following in lieu thereof: 

Hours of work performed before 12 noon on Saturday (except in the case of casual employees employed on Saturday morning only 
in any week) shall be paid the following amounts in addition to ordinary rates - 
 $ 
In the case of adult employees 4.19 
In the case of junior employees 3.29 
or for each week of any cycle of two consecutive weeks -  
In the case of adult employees 2.07 
In the case of junior employees 1.66 

3. Clause 43. – First Aid Allowance: Delete this clause and insert the following in lieu thereof:  

An employee holding either a Red Cross or St John Senior First Aid Certificate of at least 'A' level, who is appointed by the 
employer to perform first aid duties shall be paid $9.50 per week in addition to the employee’s ordinary rate. 

 
 

2008 WAIRC 01503 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
ST THOMAS MORE COLLEGE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 16 OCTOBER 2008 
FILE NO/S APPL 39 OF 2008 
CITATION NO. 2008 WAIRC 01503 
 

Result Award varied 
Representation 
Applicant Ms J O’Keefe 
Respondents Mr D Jones 
 

Order 
HAVING heard Ms J O’Keefe on behalf of the applicant and Mr D Jones on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the University, Colleges and Swanleigh Award, 1980 (No. R 7B of 1979) be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 11. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $10.20 for a meal and, if owing to the amount of overtime 
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worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid 
$6.90 for each meal so required. 

2. Clause 31. - Wages 
A. Delete subclause (3) (b) of this clause and insert the following in lieu thereof: 
(b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to 

be in charge of three or more other employees shall be paid $25.60 per week in addition to the rates prescribed 
herein. 

B. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee 

shall be paid an allowance of $1.60 per hour for each such hour worked. 
3. Clause 32. – Fares and Motor Vehicle Allowances: Delete subclause (2) (c) of this clause and insert the following in 

lieu thereof: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business 
Schedule 1 - Motor Vehicle Allowances  
 Area and Details Engine Displacement(in cubic centimetres) 
  Over Over l600 cc 
  2600cc 1600cc & Under 
   -2600cc  
  Rate per Kilometre (Cents) 
 Metropolitan Area 88.4 76.9 68.0 
 South West Land Division 90.9 78.9 70.1 
 North of 23.5 ° South Latitude 99.7 86.9 77.4 
 Rest of the State 93.8 81.5 72.3 

 
SCHEDULE 2 - MOTOR CYCLE ALLOWANCES  

 Distance Travelled During a  Rate per 
kilometre 
(cents) 

 

 Year on Official Business  ¢/km  
 Rate per kilometre  30.5  
 Motor vehicles with rotary engines are to be included in the 1600-2600cc. 

 
 

2008 WAIRC 01493 
CHILDREN'S SERVICES (GOVERNMENT) AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE HONOURABLE MINISTER FOR COMMUNITY SERVICES AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO/S APPL 409 OF 2004 
CITATION NO. 2008 WAIRC 01493 
 
Result Discontinued 
 

Order 
WHEREAS this is an application to vary the Children’s Services (Government) Award 1989 (No A 29 of 1985 and PSA A 29A of 
1985) (“the Award”); and 
WHEREAS on 1 December 2004 the matter was adjourned indefinitely pending the applicant finalising discussions in respect to 
varying another Government award; and 
WHEREAS the Commission contacted the applicant on numerous occasions after 1 December 2004 to ascertain the status of this 
matter and was advised that the parties were continuing to have discussions in respect to varying a number of Government awards, 
including the Award; and 
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WHEREAS on 18 September 2008 the applicant advised the Commission that it did not wish to proceed with the matter; and 
WHEREAS on 23 September 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 15 October 2008 the respondents consented to the matter being discontinued; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 01495 
CHILDREN'S SERVICES (PRIVATE) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BASSENDEAN DAY CARE CENTRE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO/S APPL 399 OF 2004 
CITATION NO. 2008 WAIRC 01495 
 
Result Discontinued 
 

Order 
WHEREAS this is an application to vary the Children’s Services (Private) Award (No A 10 of 1990); and 
WHEREAS the Commission contacted the applicant on numerous occasions to ascertain the status of the matter and the applicant’s 
intentions in respect to the application; and 
WHEREAS on 25 September 2008 the applicant advised the Commission that it did not wish to proceed with the matter; and 
WHEREAS on 1 October 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 14 October 2008 the Chamber of Commerce and Industry of Western Australia as agent on behalf of a number of 
parties for which warrants had been lodged consented to the matter being discontinued; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 01518 
HOSPITAL EMPLOYEES' (PERTH DENTAL HOSPITAL) AWARD 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT, PERTH DENTAL HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 24 OCTOBER 2008 
FILE NO/S APPL 760 OF 2005 
CITATION NO. 2008 WAIRC 01518 
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Result Application dismissed 
 

Order 

WHEREAS this is an application pursuant to s40B of the Industrial Relations Act 1979 filed on the 27 July 2005; and 

WHEREAS conferences were convened by the Western Australian Industrial Relations Commission (the Commission) for the 
purpose of conciliating between the parties on 9 November 2006, 26 March 2007, 7 February 2008, 7 July 2008, 25 August 2008, 
and 20 October 2008; and 

WHEREAS on 14 October 2008 the applicant filed a Form 14 Notice of Withdrawal or Discontinuance in respect of the 
application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

2008 WAIRC 01545 

SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTSSTATE AWARD 1977 - THE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPLICANT 
-v- 
MYER STORES LIMITED AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 30 OCTOBER 2008 
FILE NO/S APPL 926 OF 2003 
CITATION NO. 2008 WAIRC 01545 
 
Result Discontinued 
 

Order 

WHEREAS this is an application to vary the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (No 
R 32 of 1976); and 

WHEREAS on 2 October 2003 the Commission convened a conference for the purpose of conciliating between the parties; and 

WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 

WHEREAS the Commission contacted the applicant on a number of occasions to ascertain the status of this matter and the 
applicant’s intentions in relation to the application; and 

WHEREAS on 9 March 2007 the applicant filed a Notice of Discontinuance in respect of the application; and 

WHEREAS the Commission understands there is no objection to this application being discontinued; 

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2008 WAIRC 01473 
TEACHERS' AIDES' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE MINISTER FOR EDUCATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 7 OCTOBER 2008 
FILE NO/S APPL 420 OF 2004 
CITATION NO. 2008 WAIRC 01473 
 
Result Discontinued 
 

Order 
WHEREAS this is an application to vary the Teachers’ Aides Award 1979 (No R 4 of 1979) (“the Award”); and 
WHEREAS on 1 December 2004 the matter was adjourned indefinitely pending the applicant finalising discussions in respect to 
varying another Government award; and 
WHEREAS the Commission contacted the applicant on numerous occasions after 1 December 2004 to ascertain the status of this 
matter and was advised that the parties were continuing to have discussions in respect to varying a number of Government awards, 
including the Award; and 
WHEREAS on 22 September 2008 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

NOTICES—Award/Agreement matters— 

2008 WAIRC 01579 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

     Application No. 124 of 2008 
APPLICATION FOR VARIATION OF AWARD ENTITLED 

“THE FRUIT GROWING AND FRUIT PACKING INDUSTRY AWARD” 
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 

1. Clause 3. – Scope: Delete this clause and insert in lieu thereof: 
Clause. 3 – Scope 

This award shall apply to all workers employed in the classifications contained in Clause 24. – Wages engaged 
in the Fruit Growing and Fruit Packing Industry, including the preparation of land, cultivation, planting, care, 
picking, handling, treating, packing and dispatching of all fresh fruits including tomatoes on or from gardens, 
farms, orchards and in packing sheds. 

A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 

(Sgd) J.A. SPURLING 
REGISTRAR. 
3 November 2008 
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2008 WAIRC 01580 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. 125 of 2008 

APPLICATION FOR VARIATION OF AN AWARD TITLED  
“FURNITURE TRADES INDUSTRY AWARD” 

NOTICE is given that an application was made to the Commission, on the 3rd of November 2008, by The Forest Products, 
Furnishing and Allied Industries Industrial Union of Workers, W.A., under the Industrial Relations Act 1979, for the variation of 
the above named Award. 
As far as relevant, those parts of the proposed variation affecting area of operation and scope provisions are published hereunder. 

Clause 4. – Scope: Delete this clause and insert in lieu thereof the following: 
This award shall apply to the industries referred to in Schedule “A” to this award and the employees of employers 
engaged in those industries and classified in clause 8. – Wages of this award. 

The following is the proposed Schedule A to the award, as provided by the applicant union/organisation. 
SCHEDULE "A" - INDUSTRIES AND LIST OF RESPONDENTS 

Cabinetmaking and Repairing:- 
 

Atelier Furniture & Interiors Pty Ltd 
Stylewoods W.A.  Pty Ltd 
Elka Furnishing Company 
Newcastle Industries 
International Cabinets Pty Ltd 
Westgate Kitchens 
Associated Shopfitters Pty Ltd 
Focus Shopfitters Pty Ltd 
Royles Partitioning and Relocating 
Austral Insulation (WA) Pty Ltd 
A.J.  Baker and Sons 
Arcus Shopfitters Pty Ltd 
P.S.  Chester and Son 
Casa Billiards WA 
Arcus Australia 
Willisford (Cabinets) Pty Ltd 
Para-Quad Industries 
Brown Bros Furniture 
Davro Commercial Furniture PTY Ltd 
Workplace Employment and Training Services 
(Inc)  
South West Group Apprenticeship Association Inc. 
Artek 
Artifex Furniture 
Artline Holdings P/L 
Braze Furniture 
Moderntone Furniture Manufacturers P/L 
Burgtec Australasia P/L 
Camboon Cabinets 
Challenge Cabinets 
Citadel Products 
Coniglio Joinery and Cabinet Works 
Fremantle Furniture Factory 
Giltedge Cabinet Makers 
Histonium Furniture 
Issa Furniture 
Just Jarrah 
M.  A.  Jensen Timber Products 
K D Woodcraft 
McFarlane's Cabinets Pty Ltd 
Moscarda (J & Sons) Cabinets 
Neoform 
Premium Cabinet Makers 

Wire Mattress Making:- 
 

Dunlop Bedding 
Peacock Manufacturing Co P/L (Silent Night) 
Sealy of Australia (WA) 
 

Mattress Making:- 
 

Dunlop Bedding 
Sealy of Australia (W.A.) 
Peacock Manufacturing Co 

 
French Polishing:- 
               Atelier Furniture &Interiors Pty Ltd 

Carleton Custom Upholstery 
Gatsby Furniture Designs 
Stylewoods W.A.  Pty Ltd 
Elka Furnishing Co 
Just Jarrah 
Mick's Furniture Polishing 

 
Veneering:- 
 

Atelier Furniture & Interiors Pty Ltd 
Elka Furnishing Company 
Issa Furniture Industries 

 
Metal Furniture Making:- 
 

Pay-Co Products Ltd 
Arteil (W.A.) Pty Ltd 
Redfurn Commercial Furniture 
Allbend Engineering 
K.D.B.  Engineering 
Associated Shopfitters Pty Ltd 
Century Engineering 
Tubend Industries 

               Huntleigh Healthcare Pty Ltd 
 
Glass Trades:- 
 

Pilkington (Aust.) Ltd 
Osborne Glass and Hardware Pty Ltd 
Artcraft Picture Framing & Leadlighting 
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RTL Woodcraft 
Ross's Cabinets 
Silvestri Cabinet Works 
Status Furniture Co. 
Stirling Furniture 
Supreme Kitchens 
Sympari Furniture 
Timms Furniture 
Uzit Wardrobes WA 
Valley Furniture 
Woodfurn Design 

 
Chairmaking and Repairing:- 
 

Elka Furnishing Co 
Hatakusi Pty Ltd 
Just Jarrah 
Elko Interiors Pty Ltd 
Pay-Co Products Ltd 
Stirling Furniture 
 

Wood Carving:- 
 

T.  Bezic 
 
Wood Turning:- 
 

Western Woodturners Pty Ltd 
Ross's Cabinets 

 
Upholstering:- 
 

Scalisi Fine Upholstery 
Gascoigne Furniture 
Dankz Furniture Co Pty Ltd 
Burgtec Australasia P/L 
Stylex Furniture Designs 
All Class Upholstery 
 Focus Designs WA 
Degree Upholstery 
Biltfirm 
Carleton Custom Upholstery 
Ramada Furnishings 
Redfurn Commercial Furniture 
 

Wood Machining:- 
 

Manley Furniture Co 
Inglewood Products Group 
M.A.  Jensen Timber Products 
Elka Furnishing Co 
Stylwoods W.A.  Pty Ltd 
Associated Shopfitters Pty Ltd 
Artline Holdings P/L 
Atelier Furniture & Interiors Pty Ltd 
Just Jarrah 
Fremantle Furniture Factory 
Furniture by Carter 
Furntech WA Pty Ltd Builders and Cabinetmakers 
Giltedge Cabinet Makers 
K D Woodcraft 
McFarlane's Cabinets Pty Ltd 
Moderntone Furniture Manufacturers P/L 
Moscarda (J & Sons) Cabinets 

Floor Coverings:- 
 

Northam Carpets 
Malco Floorcoverings Pty Ltd 
Decor Interior Carpets 
Integrity Carpets 
 

Blinds and Awnings:- 
 

Westral 
Swan Blinds 
Victory Blinds 
Wylde's Vertical Drapes 
Verosol (Australia) Pty Ltd 
Curtain Decor 
A.B.C.  Blinds 
Vista Blinds 
Ausblinds 
Kresta 
Prima Vera 

 
Picture Framing:- 

Willeton Picture Framers 
Pictures Plus 
Langham Picture Framery 
Framecor Picture Framers 
West Coast Picture Framers & Gallery 
Gallery 360 
Proforma Art Shop 
Art Framers 
Artifax Gallery 
Art Heritage 
Artworks 
Novel Art Picture Framers 

 
Wicker Work:- 
 
Austral Cane and Iron 
Rando’s 
Stax Chairs  
The Cane Clinic 
 
Iron Work for Wicker Work:- 
 
Austal Cane and Iron 
Rando’s 
Stax chairs 
The Cane Clinic 
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Ross's Cabinets 
Silvestri Cabinet Designs 
Supreme Kitchens 
Vista Furniture 

 

The classifications prescribed in clause 8. - WAGES. are: 
Furniture Making Employee - Group 1 
Furniture Making Employee - Group 2 
Furniture Making Employee - Group 3 
Furniture Making Employee - Group 4 
Furniture Making Employee - Group 5 
Furniture Making Employee - Group 6 
Furniture Making Employee - Group 7 

A copy of the proposed variation may be inspected at my office at 111 St. Georges Terrace, Perth. 
J.A SPURLING 
Registrar 
5 November 2008 

 
 

2008 WAIRC 01581 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 106 of 2008 
APPLICATION FOR VARIATION OF AN AWARD TITLED  

“LANDSCAPE GARDENING INDUSTRY AWARD” 
NOTICE is given that an application was made to the Commission, on the 20 October 2008, by the Australian Workers’ Union, 
Western Australian Branch, Industrial Union of Workers , under the Industrial Relations Act 1979, for the variation of the above 
named Award. 
As far as relevant, those parts of the proposed variation affecting area of operation and scope provisions are published hereunder. 

Delete Clause three Area and Scope of the Award and replace it with: 
This award shall have effect throughout the state of Western Australia and shall apply to all workers employed in the 
landscape gardening industry who are employed in any of the classifications contained in Clause 25 Wages of this award 

A copy of the proposed variation may be inspected at my office at 111 St. Georges Terrace, Perth. 
J.A SPURLING 
Registrar 
28 October 2008 

 
 

2008 WAIRC 01588 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. PSAAG 17 of 2008 and 
Application No. AG 22 of 2008 

APPLICATIONS FOR A NEW AGREEMENT ENTITLED  
“REGISTERED NURSES – AUSTRALIAN NURSING FEDERATION – DISABILITY SERVICES COMMISSION INDUSTRIAL 

AGREEMENT 2008” 
NOTICE is given that an application has been made to the Public Service Arbitrator by The Australian Nursing 
Federation, Industrial Union of Workers Perth, and to the Commission by Disability Services Commission, under the 
Industrial Relations Act 1979, for registration of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 

4.   AREA, INCIDENCE AND PARTIES BOUND 
4.1 This Agreement applies throughout the State of Western Australia to employees employed by the Employer in 

the classifications prescribed in Clause 13 – Salaries and Classifications of this Agreement. 
4.2 The parties to this Agreement are the Australian Nursing Federation, Industrial Union of Workers Perth and the 

Disability Services Commission. 
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4.3 This Agreement does not apply to persons employed pursuant to the Enrolled Nurses and Nursing Assistants 
(Government) Award No. 7 of 1978. 

4.4 This Agreement applies to approximately 24 employees.  
The classifications prescribed in Clause 13. Salaries and Classifications are: 

Registered Nurse 
Senior Registered Nurse 

Nurse Practitioner 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
J.A SPURLING 
Registrar 
5 November 2008 

 
 

2008 WAIRC 01583 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 21 of 2008 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“SHELTER (WA) ENTERPRISE BARGAINING AGREEMENT 2008” 
NOTICE is given that an application was made to the Commission, on 5 November 2008, by the Australian Municipal, 
Administrative, Clerical and Services Union of Employees, W.A. Clerical and Administrative Branch, under the 
Industrial Relations Act 1979, for registration of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 

3. PARTIES BOUND 
This is an agreement between Shelter WA Incorporated, accountant/administrator Claisebrook Lotteries House and 
the Australian Municipal, Administrative, Clerical and Services Union of Employees, WA Clerical and 
Administrative Branch (ASU) and extends to and binds all employees who are eligible to members of the respondent 
union.   

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
J.A SPURLING 
Registrar 
6 November 2008 

 
 

INDUSTRIAL MAGISTRATE—Claims before— 

2008 WAIRC 01569 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES WARREN GRAHAM MILWARD, DEPARTMENT OF CONSUMER & EMPLOYMENT 
PROTECTION 

CLAIMANT 
-v- 
MELROSE FARM PTY LTD T/AS MILESAWAY TOURS  

RESPONDENT 
CLAIM NO. M 99 OF 2006 
PARTIES WARREN GRAHAM MILWARD, DEPARTMENT OF CONSUMER & EMPLOYMENT 

PROTECTION 
CLAIMANT 

-v- 
CHRISTINE ANNE MILES AND RICHARD GLINTON MILES T/AS MILESAWAY TOURS 

RESPONDENT 
CLAIM NO. M 15 OF 2007 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD THURSDAY, 25 SEPTEMBER 2008 
DELIVERED THURSDAY, 25 SEPTEMBER 2008 
CITATION NO. 2008 WAIRC 01569 
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Result Payment of pre-judgment issued ordered 
Representation  
Claimant Mr A Shuy (of Counsel) instructed by the State Solicitor’s Office appeared for the Claimants 
Respondent Mr G McCorry of Labourline – Industrial and Workplace Relations Consulting appeared as agent for 

the Respondents 
 

Further Supplementary Reasons for Decision 
(Given extemporaneously at the conclusion of submissions, extracted from the transcript of proceedings and edited by His 

Honour) 
1 These matters have been remitted to me following appeals to the Full Bench of the Western Australian Industrial Relations 

Commission and the Western Australian Industrial Appeal Court.   
2 When I decided these matters I concluded that I did not have the power to order the payment of interest with respect to the 

amounts found to have been underpaid.  On appeal the Full Bench determined that regulation 12(4) of the Industrial 
Magistrates Courts (General Jurisdiction) Regulations 2005 is valid.  That finding has not been disturbed by the Industrial 
Appeal Court.  Indeed His Honour Le Miere J observed that even if it were the case that regulation 12(4) was not valid, then 
in any event section 12(1) of the Magistrates Court (Civil Proceedings) Act 2004 would empower this Court to award 
interest.  The effect of His Honour's decision is that interest is applicable and payable. 

3 Given the finding of the Full Bench of the Western Australian Industrial Relations Commission that regulation 12(4) is valid 
and that finding has not been disturbed by the Western Australian Industrial Appeal Court, I am required to follow what has 
been decided by the Full Bench.  Indeed it flows from what has been said by the Full Bench and the Industrial Appeal Court 
that I have power to order payment of interest. 

4 Notwithstanding that, the difficulty that arises here is that the matters before the Full Bench and the Industrial Appeal Court 
proceeded on the basis that the Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 applied and that 
interest was payable pursuant to those regulations.  Although not argued before those Courts it is now suggested that those 
regulations may not have been applicable.  In my view, based on what was said above, the fact that interest was payable is 
now clear, whether it be under the Industrial Magistrates Courts (General Jurisdiction) Regulations 2000 or the Industrial 
Magistrates Courts (General Jurisdiction) Regulations 2005.  All the Industrial Magistrates Courts (General Jurisdiction) 
Regulations 2005 did with respect to the interest issue in my view was to provide a different formula for the calculation of 
interest.  In fact it could be said that they changed the method of calculation to give this Court scope to exercise its discretion 
in relation to interest and the calculation thereof.  If anything, those regulations are of greater benefit to the Respondents than 
the former regulations. 

5 As at the date of judgment in these matters the Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 
applied to the Court, to facilitate the appropriate calculation in respect to interest.  As I said earlier, it seems to me that the 
decisions of the Full Bench of the Western Australian Industrial Relations Commission and the Western Australian Industrial 
Appeal Court make it clear that interest is payable.  It seems to me, with respect, that the Respondents are seeking to re-
litigate the issue that has already been decided by the superior jurisdictions. 

6 In addressing some of the issues raised by the Respondents with respect to calculation of interest, I take the view that interest 
cannot be calculated as commencing from when this Court determined the claim but rather from the end of each pay period, 
that is, from the time that the Respondents failed to pay Mr Sladden his correct pay.  In my view that is in keeping with what 
was implicitly said by both the Full Bench of the Western Australian Industrial Relations Commission and the Western 
Australian Industrial Appeal Court. 

7 As observed by the Full Bench of the Western Australian Industrial Relations Commission and the Western Australian 
Industrial Appeal Court, the payment of interest makes more effective the recovery of underpayment in that it is directed to 
putting the employee in a position where that employee would have been had he been paid when required by the award.  The 
employee, if he had that money, may have placed it into an interest bearing bank account and earned interest.  Furthermore, 
there is a corresponding benefit to the Respondents by not paying.  They retained the money that they would not have 
otherwise had, which they could have themselves invested.  The payment of interest simply brings everything back into 
balance. 

8 In view of what I said earlier concerning the applicability of the Industrial Magistrates Courts (General Jurisdiction) 
Regulations 2005 as being the appropriate basis for calculation, I accept that the schedules which accompany the applications 
dated 4 December 2007 with respect to these matters correctly set out the appropriate calculations of interest payable,  I adopt 
those schedules.  Interest payable by Christine Anne Miles and Richard Glinton Miles in matter M 15 of 2007 is in the sum of 
$4052.51, and interest payable by Melrose Farm Pty Ltd in matter M 99 of 2006 is in the sum of $3621.82. 

9 In my view, those matters referred to by Mr McCorry at paragraph 52 of his written submissions and on which he has 
addressed me today on behalf of the Respondents do not amount to good cause as to why the orders for interest should not be 
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made.  With respect to the Respondents, the employee's tax situation is a matter for him and the Australian Taxation Office, 
which may be dependent upon his particular circumstances.  His particular circumstances are unknown to me and this Court 
simply cannot proceed in an evidentiary vacuum in that regard.  The other matters to which I have also been referred appear 
to be irrelevant. 

10 I will now make the orders with respect to interest.  
G Cicchini 
Industrial Magistrate 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2008 WAIRC 01563 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOSEPH ADOLPHE 

APPLICANT 
-v- 
NEW TOWN TOYOTA WA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 6 NOVEMBER 2008 
FILE NO B 104 OF 2008 
CITATION NO. 2008 WAIRC 01563 
 
Result Application discontinued 
Representation 
Applicant Mr J Adolphe 
Respondent Ms S Grimwood 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 28 October 2008; and  
WHEREAS the applicant advised the Commission at the conference that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 01585 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH ADOLPHE 
APPLICANT 

-v- 
NEW TOWN TOYOTA WA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 11 NOVEMBER 2008 
FILE NO U 104 OF 2008 
CITATION NO. 2008 WAIRC 01585 
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Result Application discontinued 
Representation 
Applicant Mr J Adolphe 
Respondent Ms S Grimwood 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 28 October 2008 at the conclusion of which the matter was resolved; and 
 
WHEREAS the applicant advised the Commission on 31 October 2008 that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 01557 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KAREN E ALDERSON 
APPLICANT 

-v- 
MONADELPHOUS GROUP 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 4 NOVEMBER 2008 
FILE NO/S U 127 OF 2008 
CITATION NO. 2008 WAIRC 01557 
 

Result Application discontinued by leave 
Representation 
   No appearances 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2008 WAIRC 01515 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AIMEE ROBYN BARBER 
APPLICANT 

-v- 
MR GREGORY JOHN MILLAR 
AUSTRALIAN CORPORATE EXHIBITIONS 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 23 OCTOBER 2008 
FILE NO/S U 38 OF 2008 
CITATION NO. 2008 WAIRC 01515 
 

Result Dismissed 
Representation 
Applicant Ms A R Barber 
Respondent Mr G J Millar 
 

Order 
WHEREAS this is an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act); 
AND WHEREAS on 4 June 2008, the Commission convened a conciliation conference in respect of this matter.  At the conclusion 
of the conference an agreement was reached by the parties to the application to compromise the applicant's claim.  The terms of the 
agreement required the respondent to pay the sums agreed into the applicant's bank account by 13 June 2008 and that once all 
monies are paid the applicant was to file a notice of withdrawal or discontinuance; 
AND WHEREAS on 16 September 2008, the Commission wrote to the applicant asking her to contact the chambers of Senior 
Commissioner Smith or file a notice of withdrawal or discontinuance within seven days of the date of the letter; 
AND WHEREAS following no response to the letter dated 16 September 2008, the Commission in a letter to the applicant dated 
9 October 2008 informed the applicant that unless she contacted the chambers of Senior Commissioner Smith within seven days of 
the date of the letter Senior Commissioner Smith would make an order to dismiss the application; 
AND WHEREAS by close of business 22 October 2008, the applicant had not contacted the chambers of Senior Commissioner 
Smith; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, hereby orders — 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2008 WAIRC 01543 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETA ANNETTE BREWER 
APPLICANT 

-v- 
CRAIG AND KAREN (SUBWAY) AT THE PARKS CENTER BUNBURY SHOPPING CENTER 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 29 OCTOBER 2008 
FILE NO/S U 109 OF 2008 
CITATION NO. 2008 WAIRC 01543 
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Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr C Frost 
 

Order 
Having heard the applicant in person and Mr C Frost on behalf of the respondent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders — 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 
2008 WAIRC 01513 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTINE CUFF 

APPLICANT 
-v- 
ST MARY'S INDUSTRIES (INC) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 OCTOBER 2008 
FILE NO/S B 29 OF 2005 
CITATION NO. 2008 WAIRC 01513 
 
Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979 filed on 12 September 2005; 
and 
WHEREAS the Western Australian Industrial Relations Commission (the Commission) convened conferences for the purpose of 
conciliating between the parties on 22 November 2005, 15 May 2006, 11 April 2007, 19 April 2007 and 27 July 2007; and  
WHEREAS on the on 2 January 2008 the applicant advised the Commission that parties had agreed settlement of all issues but that 
the manner in which settlement was to be implemented was still under discussion; and 
WHEREAS by letter dated 19 May 2008 the applicant advised the Commission that the only outstanding issue between the parties 
related to whether the respondent was required to reissue information relevant to the Australian Taxation Office; and 
WHEREAS by letter dated 21 May 2008 the respondent advised the Commission that all matters dealt with in the deed signed 
between the parties had been met, and that “[a]ccountants for St Mary’s Industries were instructed to issue a revised group 
certificates (sic) and did so”, and 
WHEREAS on 21 July 2008 the Commission received a copy of a letter from the applicant’s solicitors sent to the Australian 
Taxation Office seeking advice regarding the respondent’s requirement to reissue information; and 
WHEREAS on 3 October 2008 the Commission conferred with the parties as to a mutually convenient date for the convening of a 
further conference, and by Notice dated 6 October 2008 the parties were advised that it would be convened at 2.30pm on 21 
October 2008; and 
WHEREAS a conference was convened at 2.30pm on 21 October 2008, and  
WHEREAS there was no appearance for or by the applicant; and 
WHEREAS by 3.00pm, on 22 October 2008, the applicant had not made contact with the Commission in respect of the failure to 
attend the conference; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 



88 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    2149 
 

2008 WAIRC 01512 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTINE CUFF 
APPLICANT 

-v- 
ST MARY'S INDUSTRIES (INC) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 OCTOBER 2008 
FILE NO/S U 29 OF 2005 
CITATION NO. 2008 WAIRC 01512 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979 filed on 12 September 2005; 
and 
WHEREAS the Western Australian Industrial Relations Commission (the Commission) convened conferences for the purpose of 
conciliating between the parties on 22 November 2005, 15 May 2006, 11 April 2007, 19 April 2007 and 27 July 2007; and  
WHEREAS on the on 2 January 2008 the applicant advised the Commission that parties had agreed settlement of all issues but that 
the manner in which settlement was to be implemented was still under discussion; and 
WHEREAS by letter dated 19 May 2008 the applicant advised the Commission that the only outstanding issue between the parties 
related to whether the respondent was required to reissue information relevant to the Australian Taxation Office; and 
WHEREAS by letter dated 21 May 2008 the respondent advised the Commission that all matters dealt with in the deed signed 
between the parties had been met, and that “[a]ccountants for St Mary’s Industries were instructed to issue a revised group 
certificates (sic) and did so”, and 
WHEREAS on 21 July 2008 the Commission received a copy of a letter from the applicant’s solicitors sent to the Australian 
Taxation Office seeking advice regarding the respondent’s requirement to reissue information; and 
WHEREAS on 3 October 2008 the Commission conferred with the parties as to a mutually convenient date for the convening of a 
further conference, and by Notice dated 6 October 2008 the parties were advised that it would be convened at 2.30pm on 21 
October 2008; and 
WHEREAS a conference was convened at 2.30pm on 21 October 2008, and  
WHEREAS there was no appearance for or by the applicant; and 
WHEREAS by 3.00pm, on 22 October 2008, the applicant had not made contact with the Commission in respect of the failure to 
attend the conference; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

2008 WAIRC 01525 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA ANN DUECKERSHOFF 
APPLICANT 

-v- 
ANGLICARE WA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 27 OCTOBER 2008 
FILE NO/S B 181 OF 2007 
CITATION NO. 2008 WAIRC 01525 
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Result Discontinued 
Representation 
Applicant Ms R Sorgiovanni (of Counsel) 
Respondent Ms M Ivanovski (of Counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 25 January 2008 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 
WHEREAS on 5 May 2008 the applicant’s representative advised the Commission that the matter had not settled; and 
WHEREAS the Commission convened a further conference on 10 June 2008 for the purpose of providing directions to the parties 
with respect to an issue of jurisdiction raised by the respondent in its Notice of Answer and Counter-proposal; and 
WHEREAS at the conclusion of the conference held on 10 June 2008 the parties reached an agreement in principle in respect of the 
application; and 
WHEREAS the Commission contacted the applicant on a number of occasions about the status of the settlement; and 
WHEREAS on 9 and 10 September 2008 the applicant and the respondent respectively requested the assistance of the Commission 
to resolve an issue with the Deed of Settlement; and 
WHEREAS on 19 September 2008 the Commission convened a further conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of the conference the parties resolved the issue in dispute about the Deed of Settlement; and 
WHEREAS on 24 October 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 27 October 2008 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 01526 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA ANN DUECKERSHOFF 
APPLICANT 

-v- 
ANGLICARE WA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 27 OCTOBER 2008 
FILE NO/S U 181 OF 2007 
CITATION NO. 2008 WAIRC 01526 
 
Result Discontinued 
Representation 
Applicant Ms R Sorgiovanni (of Counsel) 
Respondent Ms M Ivanovski (of Counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 25 January 2008 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 
WHEREAS on 5 May 2008 the applicant’s representative advised the Commission that the matter had not settled; and 
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WHEREAS the Commission convened a further conference on 10 June 2008 for the purpose of providing directions to the parties 
with respect to an issue of jurisdiction raised by the respondent in its Notice of Answer and Counter-proposal; and 

WHEREAS at the conclusion of the conference held on 10 June 2008 the parties reached an agreement in principle in respect of the 
application; and 

WHEREAS the Commission contacted the applicant on a number of occasions about the status of the settlement; and 

WHEREAS on 9 and 10 September 2008 the applicant and the respondent respectively requested the assistance of the Commission 
to resolve an issue with the Deed of Settlement; and 

WHEREAS on 19 September 2008 the Commission convened a further conference for the purpose of conciliating between the 
parties; and 

WHEREAS at the conclusion of the conference the parties resolved the issue in dispute about the Deed of Settlement; and 

WHEREAS on 24 October 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 

WHEREAS on 27 October 2008 the respondent consented to the matter being discontinued; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 01564 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRISTAN C EMERSON 
APPLICANT 

-v- 
CATHERINE M CHARLES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 6 NOVEMBER 2008 
FILE NO B 115 OF 2008 
CITATION NO. 2008 WAIRC 01564 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 29 October 2008 that he wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2008 WAIRC 01570 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANGELA  GLOVER 
APPLICANT 

-v- 
PERTH AUTO ALLIANCE PTY LTD T/A LYNFORD MOTORS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 24 OCTOBER 2008 
DELIVERED FRIDAY, 24 OCTOBER 2008 
FILE NO. U 90 OF 2008 
CITATION NO. 2008 WAIRC 01570 
 

CatchWords Unfair dismissal - Jurisdiction - Trading corporation - Industrial Relations Act 1979, s29(1)(b)(i) - 
Workplace Relations Act 1996 s6, s16 - Workplace Relations Regulations 2006 (Cth) reg 1.2(4) of 
chap2, Pt1, Div2 

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Mr A Glover 
Respondent Ms M Ivanovski of Counsel 
 

Reasons for Decision 

1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant, Ms Angela 
Glover, claims that she was unfairly dismissed from her employment with the respondent, Perth Auto Alliance Pty Ltd t/a 
Lynford Motors on 1 July 2008.  The respondent in their Notice of Answer and Counter-proposal raised a number of objections 
to the application, including that the Commission is without jurisdiction by virtue of the Federal Workplace Relations Act 
1996.  The respondent is said to be a constitutional corporation.   

2 The matter was not resolved in conference and was listed for hearing on 24 October 2008 to deal with the question of 
jurisdiction.  The respondent led evidence by way of an affidavit by Mr Stephen Bicknell.  Incorporated into the affidavit were 
the following: 

1. Copy Certificate of Registration of a Company 

2. Copy Certificate of Registration on Change of Name 

3. Copy vehicle dealers licence for a corporation 

4. Copy financial statements for the year ending 30 June 2007 

5. Copy financial statements for the year ending 30 June 2008. 

3 It is plain from the affidavit and incorporated material that the respondent is a registered company which buys and sells motor 
vehicles for a profit.  That is the sole purpose of the incorporated company.  In that sense it can be found, and I so find, that the 
respondent employer is a constitutional corporation.  Hence the employment relationship, the subject of this application, is 
governed by the Federal Workplace Relations Act 1996.  

4 It is the case that, when the relevant parts of the Federal Act came into operation on 27 March 2006, the jurisdiction of this 
Commission for unfair dismissal matters involving constitutional corporations was excluded.  There was an exception provided 
by Regulation 1.2.4.  As the respondent has submitted this exemption related to terminations which occurred prior to the date 
of the commencement of that Act.  The employment and the termination of employment of the applicant, occurred after 27 
March 2006, and so is not exempted by the regulation.  

5 As the Commission is without jurisdiction, I would issue an order dismissing this application.  
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2008 WAIRC 01571 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANGELA  GLOVER 
APPLICANT 

-v- 
PERTH AUTO ALLIANCE PTY TLD T/A LYNFORD MOTORS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 7 NOVEMBER 2008 
FILE NO U 90 OF 2008 
CITATION NO. 2008 WAIRC 01571 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr A Glover 
Respondent Ms M Ivanovski of Counsel 
 

Order 
HAVING heard Mr A Glover on behalf of the applicant and Ms M Ivanovski of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

2008 WAIRC 01486 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LESLEIGH HAYES 
APPLICANT 

-v- 
C.E.O. SOUTH COASTAL WOMEN'S HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 OCTOBER 2008 
FILE NO/S U 97 OF 2008 
CITATION NO. 2008 WAIRC 01486 
 

Result Dismissed for want of prosecution 
 

Order 
WHEREAS this is an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act); 
AND WHEREAS on 29 September 2008 the applicant failed to attend a conciliation conference convened pursuant to s 32 of the 
Act; 
AND WHEREAS the applicant was served with a notice of hearing to attend the Commission on 7 October 2008 to show cause 
why her application should not be dismissed; 
AND WHEREAS at the hearing on 7 October 2008 the applicant failed to attend; 
NOW THEREFORE, the Commission pursuant to the powers conferred on it under the Act hereby orders – 

THAT this matter be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
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2008 WAIRC 01476 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERTA HICKS 
APPLICANT 

-v- 
VIETTA OZIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE TUESDAY, 7 OCTOBER 2008 
FILE NO/S U 187 OF 2007 
CITATION NO. 2008 WAIRC 01476 
 

Result Dismissed for want of prosecution 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
AND WHEREAS the applicant filed an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act) on 
30 November 2007; 
AND WHEREAS on 24 December 2007 the applicant filed a statutory declaration of service stating that she served the application 
on 12 November 2007; 
AND WHEREAS the Commission was informed that the applicant had filed an application in the Australian Industrial Relations 
Commission (U 2007/6431) and that application had been closed as the applicant had elected to bring a claim in the Federal Court; 
AND WHEREAS on 24 January 2008 the applicant was sent a request by email to contact the Commission; 
AND WHEREAS after no contact was made by the applicant on 18 August 2008 the applicant was sent a letter in which she was 
informed that she was required to advise within 21 days of the date of the letter the status of her claim in the Federal Court and 
whether this application should be dismissed; 
AND WHEREAS no response was received to the letter dated 18 August 2008; 
AND WHEREAS on 17 September 2008 the applicant was sent a letter in which she was advised that if she did not contact the 
Commission within 14 days of the date of the letter Senior Commissioner Smith would made an order dismissing her application; 
AND WHEREAS no response was received to the email sent on 24 January 2008 and to the letters dated 18 August 2008 and 
17 September 2008; 
NOW THEREFORE the Commission pursuant to the powers conferred by it under the Act hereby orders:— 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

2008 WAIRC 01521 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK GREAME IRELAND 
APPLICANT 

-v- 
COMMISSIONER, CORRECTIVE SERVICES OF THE DEPARTMENT OF CORRECTIVE 
SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD TUESDAY, 26 AUGUST 2008 
DELIVERED FRIDAY, 24 OCTOBER 2008 
FILE NO. U & B 85 OF 2008 
CITATION NO. 2008 WAIRC 01521 



88 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    2155 
 

 
Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal and denied 

contractual benefits – Whether Commission has jurisdiction – Whether applicant an employee of the 
respondent – Intent of parties considered – Principles applied – Applications dismissed – Order issued 
– Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(1)(b)(ii), s 27(1)(d), s 7; Prisons Act 1981 
(WA) s 69, s 69(b); Prisons Regulations 1982 (WA) reg 43, 44, 45, 45A, 45B, 47, 50, Worker’s 
Compensation Act 1987 (NSW) 

Result Applications dismissed 
Representation  
Applicant In person 
Respondent No appearance 
 

Reasons for Decision 
1. The Commission has before it two applications, the first alleging that on or about 15 July 2008 the respondent dismissed 

the applicant harshly, oppressively or unfairly.  The second application alleges that on the same date the applicant was 
denied contractual benefits, the particulars of which do not appear in the applicant’s particulars of claim.  Both 
applications are commenced pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) 
respectively. 

2. By way of notices of answer and counter proposal, the respondent alleges that the applicant was at all material times 
under the custody of the respondent as a prisoner at the Wooroloo Prison Farm and accordingly, denies that at any 
material time there was a contract of employment between him and the applicant.  Further and in any event, the 
respondent objects to and opposes the applications.  The proper identity of the respondent is as particularised in the 
notices of answer and counter proposal and an order amending the proceedings will be made. 

3. Subsequent to the filing of the notices of answer and counter proposal, given the jurisdictional issue raised by the 
respondent, the Commission listed the applications for show cause why they should not be dismissed for want of 
jurisdiction.  Notices of hearing of the applications were sent to the parties on 18 August 2008. 

4. At the hearing of the applications, the applicant appeared in person.  Somewhat surprisingly, the respondent failed to 
appear.  Being satisfied that the parties had been duly served with notice of the proceedings, the Commission determined 
that it would proceed to hear and determine the applicant’s claims in the absence of the respondent pursuant to s 27(1)(d) 
of the Act. 

Factual Background 
5. The only evidence deduced in the proceedings was from the applicant himself.  He testified that at all material times, 

between 16 November 2005 and 15 July 2008, he was a prisoner in the custody of the respondent at Hakea Prison and 
subsequently at the Wooroloo Prison.  Between on or about 16 November 2005 and in or about late September or early 
October 2007, the applicant was a remand prisoner at Hakea Prison.  He was then sentenced and was transferred to the 
Wooroloo Prison as a sentenced prisoner up until his release on 15 July 2008. 

6. During this time in prison the applicant testified that he engaged in various types of employment.  He initially undertook 
cleaning duties at Hakea Prison following which he commenced work in the prison kitchen.  In this capacity he undertook 
various duties, including preparing meat in the meat room and general kitchen work.  Ultimately, when he transferred to 
Wooroloo Prison, the applicant became a head cook. 

7. In relation to his initial period of work whilst on remand, the applicant testified that he made an application on an 
application form to be employed at the prison.  Whilst the applicant did not have the actual application form that he 
signed in his possession, tendered as exhibit A1, was a copy of a document which he described as the type of application 
form that he submitted for employment whilst on remand. 

8. In return for undertaking this work, the applicant was paid gratuities in the form of a daily payment of $2.32 per day, 
which amount subsequently increased during the course of the applicant’s incarceration.  A copy of the gratuity payments 
credited for the benefit of the applicant were set out in a schedule headed “Account: 32990 880976/GRATY$61.03” 
which was tendered as exhibit A2. It would appear however, that exhibit A2 does not extend to the entire period of the 
applicant’s imprisonment, with the last date entered on the schedule being 12 July 2006.  At that point, the applicant was 
in recept of a daily gratuity payment of $7.65. 

9. The Applicant testified that he remained working at the Wooroloo Prison as a head cook until his release from prison on 
15 July 2008. 

10. Unless I find the applicant’s evidence inherently incredible which I do not, and in the absence of any evidence from the 
respondent, I am bound to accept the applicant’s testimony which I do and I find accordingly. 

11. The threshold issue to be determined in these applications is whether the applicant, at all material times during the period 
of his imprisonment under the control of the respondent, was an “employee” for the purposes of s 7 Act, in order to found 
jurisdiction in the Commission to entertain his claims. I turn to that question now. 

Statutory Provisions 
12. Relevantly s 7 of the Act defines “employee” as follows: 

 “employee”  means 
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(a) any person employed by an employer to do work for hire or reward including an apprentice or trainee; 
(b) any person whose usual status is that of an employee; 
(c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 
percentage reward; or 
(d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 
delivery of goods or who is the owner, whether wholly or partly, of any vehicle used in the transport of goods or 
passengers if he is in all other respects an employee, 
 but does not include any person engaged in domestic service in a private home unless 
(e) more than 6 boarders or lodgers are therein received for pay or reward; or 
 (f) the person so engaged is employed by an employer, who is not the owner or occupier of the private home, but 
who provides that owner or occupier with the services of the person so engaged;” 

13. Furthermore, also relevant, is the definition of “employer” which is also set out in s 7 of the Act as follows:  
“employer” includes 
(a) persons, firms, companies and corporations; and 
(b) the Crown and any Minister of the Crown, or any public authority, 
employing one or more employees and also includes a labour hire agency or group training organisation that 
arranges for an employee (being a person who is a party to a contract of service with the agency or organisation) 
to do work for another person, even though the employee is working for the other person under an arrangement 
between the agency or organisation and the other person;”  

14. Given the applicant’s claims are made pursuant to s 29(1)(b) of the Act this statutory provision is relevant, and deals with 
persons who may refer matters to the Commission in the following terms:  

“29. By whom matters may be referred  
(1) An industrial matter may be referred to the Commission —  
 (a)…  
  and 
(b) in the case of a claim by an employee —  

(i)that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or 
order, to which he is entitled under his contract of employment, by the employee.” 

15. Thus, in order to ground jurisdiction for his claims, the onus is on the applicant to establish on the balance of probabilities 
that at all material times as specified in his claims he was an employee, employed under a contract of employment with 
the respondent. 

16. As to the applicant’s claim that he was unfairly dismissed, in addition to establishing that he was an employee, the 
applicant must also establish as a jurisdictional fact that he was “dismissed” and that furthermore, such a dismissal, if it 
occurred, was harsh, oppressive or unfair: MTT v Gersdorf (1981) 61 WAIG 611; Gallotti v Argyle Diamond Mines Pty 
Ltd (2003) 83 WAIG 919; 3053; FMWU v Undercliffe Nursing Home (1985) 65 WAIG 385. 

17. In terms of the applicant’s claim for denied contractual benefits, the applicant is required to establish not only that he was 
at all material times an employee as defined in s 7 of the Act, but also that the benefits claimed were contractual benefits, 
that is those to which the applicant had an entitlement under a contract of service, that the entitlements did not arise under 
an award or order of the Commission, and that the entitlements were denied by the employer: Hotcopper Australia Ltd v 
Saab (2001) 81 WAIG 2704; Ahern v AFTPI (1989) 79 WAIG1867. 

18. As at all material times the applicant was a prisoner in the custody of the respondent, relevant provisions of the Prisons 
Act 1981 and the Prisons Regulations 1982 also need to be considered.  By s 3 of the Prisons Act 1981 a “prisoner” is 
defined to mean:  

“ “prisoner” means a person committed to prison for punishment, on remand, for trial, to be kept in strict custody, 
for contempt of court, for contempt of Parliament or otherwise ordered into strict security or safe custody, or 
otherwise ordered to be detained in a prison under a law of the State or the Commonwealth and also means a 
prisoner whose sentence has been commuted by an extension of the Royal Mercy and in each case a person 
continues to be a prisoner for so long as he remains in lawful custody;”  

19. Thus, in the context of the present matters, whilst both on remand and as sentenced, the applicant was a “prisoner” as 
defined.  

20. The terms of the Prisons Regulations 1982 are relevant in relation to prisoner work.  Specifically, the relevant parts of the 
Prisons Regulations for present purposes include Regulations 43, 44, 45, 45A, 45B which are in the following terms: 
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“43 Work  

(1) Subject to subregulation (2), a prisoner who is able to work may be employed as the superintendent directs.  

(2) A prisoner on remand shall not be required to work.  

(3) A prisoner on remand may apply in writing to the superintendent to work and, if such application is granted, the 
prisoner may, be employed in the prison in which he is confined, and be credited with gratuities accordingly.  

44 Classification of labour performed by prisoners  

(1) Labour performed by prisoners shall be classified by the chief executive officer according to the following 
levels   

Level 1 — work that requires exceptional skill 
and requires a special aptitude and diligence.  
Level 2 — work that requires above average skill 
and requires above average diligence.  
Level 3 — work that requires average skill or 
average diligence.  
Level 4 — work that requires a minimum of skill 
and ordinary diligence.  
Level 5 — work that does not come within the 
other levels of this classification and in which the 
duties are only of a general nature.  

(2) The level at which work is classified shall be at the discretion of the chief executive officer.  

45 Gratuities that may be credited to prisoners  

(1) The rates of gratuities prescribed in relation to the levels of labour performed by prisoners are as follows  

Level 1 — $35 per week  
Level 2 — $27 per week  
Level 3 — $21 per week  
Level 4 — $15 per week  
Level 5 — $11 per week.  

(2) The rates of gratuities to be credited under subregulation (1) shall be varied each year according to the 
variation in the previous year of the Consumer Price Index (all groups) Perth as issued by the Australian Bureau of 
Statistics under the authority of the Census and Statistics Act 1905 of the Commonwealth and the date from which 
any such variation shall be credited shall be determined by the chief executive officer.  

45A Chief executive officer to determine level of labour  

A prisoner shall be allocated such level of labour as is determined by the chief executive officer.  

45B No gratuity for non allocated prisoners or prisoners confined as punishment  

(1) Where  

(a) the superintendent in the interests of the preservation of prison security or prison property has directed that a 
prisoner is not to work;  

(b) a prisoner consistently refuses to work; or  
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(c) a prisoner is undergoing a penalty of confinement in his sleeping quarters or separate confinement in a 
punishment cell,  

then in addition to any other action which may be taken against the prisoner the prisoner shall not be allocated any 
work and shall not be credited with any gratuity.  

(2) Where a prisoner’s gratuities are cancelled for a period not exceeding 14 days under a determination under 
Part VII of the Act, that prisoner shall for that period continue to perform work.” 

21. There are also provisions in the Prisons Regulations dealing with the expenditure of gratuities, where, by reg 47, a 
prisoner may only spend gratuities earned and standing to his credit with the approval of the Prison Superintendent from 
time to time.  Furthermore, subject to any relevant deductions that may be made, by reg 50 gratuities standing to the credit 
of a prisoner, and any other monies held on his behalf, are to be made available to the prisoner upon his discharge from 
prison or as soon as practicable thereafter. 

22. Also relevant for present purposes, is s 69 of the Prisons Act dealing with minor prison offences.  By s 69(b) a prisoner 
who is idle, negligent or careless in his work, commits a prison offence for which he may be charged and subject to the 
imposition of a penalty by the Superintendent or a visiting justice as the case may be. 

Was the Applicant an Employee?  
23. Contracts of employment, as a species of contracts generally, require for their lawful formation and effect, all of the 

requisite elements of any contract.  That is, for a valid contract of employment to be formed and to operate, there is a 
requirement for there to be a valid offer and acceptance; an intention by the parties to the contract to enter into contractual 
relations; that the parties to the contract have a legal capacity to contract; that there be mutual promises by the parties one 
to the other in the form of consideration; and that the contract have lawful objects: see generally Cheshire and Fifoot’s 
Law of Contract Eighth Australian Edition 2002 at 9-54. 

24. The issue of the status of a prisoner and whether a prisoner can in law, be an employee, has been considered in a number 
of Australian and United Kingdom cases. Additionally, the issue has received consideration in a number of jurisdictions 
in the United States of America. Most of the Australian and United Kingdom cases have turned on whether a prisoner is 
an employee, for the purposes of claims for worker’s compensation and claims in tort for negligence, arising from injuries 
sustained by prisoners whilst undertaking prison work. 

25. In Moncrieff v The State of South Australia (1982) 49 (Part 2) SAIR 30 the applicant was serving a sentence of 
imprisonment at a prison in South Australia, and was directed to perform work as a kitchen hand in the officer’s mess of 
the prison.  In return for such work, the applicant received payment of a sum of money prescribed by the relevant prison 
regulations.  It was contended by the applicant, that during the course of such work, he contracted a skin disease and 
claimed worker’s compensation.  In determining the application against the applicant, Russell J held that a prisoner is not 
a worker within the meaning of the Worker’s Compensation Act 1971 (SA) as the essential elements of a contract of 
service, set out above, were missing.  Furthermore, in the circumstances of that case, it was also held that by virtue of s 
330 of the Criminal Law Consolidation Act (SA), a prisoner was incapable of making any contract during the term of his 
imprisonment. 

26. Whilst the quote is quite lengthy, in dealing with the issue of the requirements for the formation and operation of a valid 
contract of employment, Russell J observed from 33 as follows:  

“Indeed, Mr. Tilmouth conceded that he was unable to point to any evidence of an agreement, but he urged me to 
find that there existed what he called a “statutory contract”  
… 
…, as I understood his argument, Mr Tilmouth said that by virtue of the provisions of the Prison Act and any other 
relevant legislation, Parliament has done away with the necessity to establish the ordinary basic essentials of a 
contract. In its place Parliament, by establishing the way in which the essence of hard labour or other 
imprisonment is to be carried out and the system under which the prisoners are to be employed on their daily 
allotted tasks, for which they receive a sum of money calculated on a daily basis pursuant to Regulation 79 of the 
Prisons Regulations (1959), has impliedly created a statutory contract of employment or otherwise. 
 With all due respect, I cannot accept that argument.  
 … 
In my opinion, the plain fact of the matter is that the work which a prisoner is put to is not work of his own 
choosing. It is work which he is required to perform upon the orders of his Gaoler, Superintendent or other prison 
officer given in accordance with Section 46 of the Prisons Act. Any prisoner who disobeys such orders, or who is 
idle or negligent in his work is guilty of an offence contrary to the Prisons Act, for which he is liable to be punished 
by the visiting Justices in accordance with the provisions of sections 47 and 48 of the Prisons Act, whichever 
provision is appropriate to the particular circumstances of the offence in question. 
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 In other words, as Lord Goddard C.J. put it in Pullin v Prison Commissioners (1957) 1 W.L.R. 1186 at p. 1190 
– 
“ ….There is no employment for wages in the case of prisoners. Prisons are put under the control of the Secretary 
of State, who exercised his control though the Prison Commissioners, and through visiting magistrates who visit the 
prisons to see that the provisions of the Prison Act, 1952, are being carried out. 
…….. 
The work which is carried on in prisons is work which is penal in the sense that the prisoners are obliged to work 
as a consequences of their sentence.”  
The mere fact that ‘earnings’ are permitted by Regulation 79 of the Prison Regulations (made pursuant to Section 
14 (b1) of the Prison Act) to be credited or paid to prisoners does not, in my view, convert work which is penal in 
nature into work performed under a contract. 
Indeed, it seems to me to be idle to suggest that the crediting of daily earnings for performing work on pain of 
punishment for failure to do so properly can be conceived of as being anything more than a gratuity authorised 
under the Regulations in aid, no doubt, of the proper control, discipline and rehabilitation of prisoners detained in 
accordance with the sentence of a Court.  
No bargain has been struck by any prisoner concerning the rate of his earnings nor, pursuant to the Regulations 
may he cause any of the earnings credited to him to be expended otherwise than in accordance with the Regulations 
and the Act. Indeed, it is made perfectly clear by virtue of sub-regulation (2) of regulation 79 of the Prison 
Regulations that where a prisoner’s supervising officer reports that the prisoner’s conduct and industry have not 
been satisfactory then no daily payment will be credited to his account. Even if the prison officer was wrong in 
making the report, it seems to me that there is no way in which the prisoner can sue for the recovery of the 
‘earnings’ which he has lost as a result of an incorrect report.  
In Tozeland v Guardians of the Poor of West Ham Union both in the Divisional Court (1906) 1 K.B 538 and in the 
court of Appeal (1907) 1 K.B 920 it was held that a pauper inmate of the workhouse who was ordered by the 
labour-master to assist in certain work was not employed under a contract of service with the Guardians of the 
Poor because he was compelled to obey the order to assist in the work and a refusal on his part would have made 
him liable for penalties or punishments under the provisions of the Poor Law Acts. It was recognised by the Court 
that a pauper need not necessarily go into a workhouse, but the Court rejected the notion that the pauper went in on 
terms that he would give his labour in return for his sustenance. In the Divisional Court Lord Alverstone C.J. (with 
whom all the Judges agreed on this point, both in the Divisional Court and in the Court of Appeal) said at page 544 
– 
“When a pauper goes into the workhouse he does not know what work he may be called upon to perform, and it 
seems to me an unjustifiable extension of the doctrine of common employment to say that for a man to go in a 
starving condition into the workhouse is equivalent to a contract on his part to do any work that he may be ordered 
to do as though he were a servant who could refuse to do it. The option or choice with reference to the work, and I 
cannot think that we are at liberty to disregard the compulsion if hunger, which drives a man into the workhouse, 
and to say that under such circumstances a man does into it voluntarily in the sense in which a servant voluntarily 
enters an employment.” 
For very much stronger reason, I cannot think that I am at liberty to disregard the compulsion of the sentence of 
imprisonment with hard labour imposed by the Honourable Mr. Justice Jacobs upon the applicant , which resulted 
in the applicant being incarcerated in a labour prison and his being required to perform the work, which he how 
complains has caused him to suffer from a skin disease, and to say that under circumstances he went into prison 
voluntarily to perform that work in the sense in which a servant voluntarily enters an employment. 

27. (See also Guiseppe Zappia v The State of South Australia (Department of Correctional Services) (1993) WCATR 30) 
28. In Helmers v Department of Corrective Services [1997] 14 NSWCCR 248 Campbell CJ of the Compensation Court of 

New South Wales, held after considering a number of authorities, that a prisoner working in a prison was not working 
under a contract of service and was therefore not a “worker” for the purposes of the Worker’s Compensation Act 1987 
(NSW). 

29. Similar conclusions have been reached in a number of other cases in Australia and elsewhere. In particular in this regard I 
refer to Pullin v Prison Commissioners [1957] 1 WLR 1186; Morgan v Attorney-General [1965] NZLR 134; and Hall v 
Whatmore [1961] VR 255 at 233. 

30. Furthermore, in State of New South Wales v Watzinger [2005] NSWCA 329, the New South Wales Court of Appeal 
(Handley, McColl JJA and Campbell AJA) accepted the correctness of the decision in Helmers and the concession by 
counsel for the respondent in those proceedings, that the relationship of the appellant and the respondent, who was an 
inmate of a correctional facility at the time of sustaining a workplace injury, was not that of employer and employee. 

31. As noted above, the matter has also been considered in a number of judgements of courts in the United States of America, 
which have held against the existence of the employment status of prisoners, for example in State of North Carolina v 
Clifton Frazier (2001) 142 NC App 207 and in Douglas R Loving v Gary L Johnson, Executive Director, Texas 
Department of Criminal Justice, Institutional Division United States Court of Appeals Fifth Circuit 28 July 2006. 
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32. With respect, I agree with the conclusions reached in the authorities referred to above and in the context of the present 
proceedings, I see no reason to depart from the general principles set out in them.  I am not satisfied in this case that the 
applicant has established on the evidence, circumstances materially different from those considered in the authorities 
referred to above.  That is, I am not persuaded that a prisoner, either on remand or once sentenced, can be an employee as 
a matter of fact and law.  In this case, there is no evidence before the Commission to establish, or from which it can be 
inferred, that the applicant and the respondent intended to enter into the contractual relationship of employer and 
employee. 

33. Furthermore, even if there was evidence of such an intention, there was present in the arrangement no consideration as an 
essential element of the formation of a contract of service.  The payment of a gratuity under the relevant provisions of the 
Prisons Regulations 1982, set out above, does not in any way, equate with the payment of a wage or salary which is a 
fundamental characteristic of a contract of service.  The gratuity is not payable in connection with the formation or 
operation of any contract, rather, it is payable by operation of the Prison Regulations and only as a consequence of the 
applicant’s imprisonment. 

34. It is also clear that once sentenced, the applicant was required to work under the Prisons Regulations, and if the applicant 
demonstrated idleness, neglect or carelessness in his work, as a prisoner, he would have been guilty of a minor prison 
offence under s 69 of the Prisons Act 1981 and subject to an appropriate punishment.  This in itself is entirely inconsistent 
with the principle of freedom to contract in the ordinarily understood sense in the commercial world. 

35. Therefore having regard to all of the foregoing, I am not satisfied that at any material time during the course of his 
imprisonment, the applicant was an employee for the purposes of the Act. 

There Was No Dismissal and No Benefits Were Denied 
36. In the alternative and any event, as to his unfair dismissal claim, even if the applicant was at all material times an 

employee of the respondent during his period of imprisonment, then in no sense can it be said that on the expiration of his 
sentence and release from prison, that his cessation of employment constituted a “dismissal” for the purposes of s 
29(1)(b)(i) of the Act.  It is clear from the evidence before the Commission that the applicant’s employment as a head 
cook at Wooroloo Prison ceased as a consequence of the effluxion of time, that being the end of his term of 
imprisonment.  There was no act by the respondent necessary to terminate any purported employment in these 
circumstances that would constitute a dismissal. 

37. As to the applicant’s contractual benefits claim, there was no evidence before the Commission as to what benefits the 
applicant was purportedly entitled to and that any such benefits were denied to him. 

Conclusion 
38. For all of the foregoing reasons the applications must be dismissed. 

 
 

2008 WAIRC 01520 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK GREAME IRELAND 
APPLICANT 

-v- 
COMMISSIONER, CORRECTIVE SERVICES OF THE DEPARTMENT OF CORRECTIVE 
SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 OCTOBER 2008 
FILE NO/S U 85 OF 2008 
CITATION NO. 2008 WAIRC 01520 
 
Result Application dismissed 
Representation 
Applicant In person 
Respondent No appearance 
 

Order 
HAVING heard Mr M Ireland on his own behalf and there being no appearance on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  
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1. THAT the name of the respondent in the notice of application be amended to be “Commissioner, Corrective Services of 
the Department of Corrective Services”. 

2. THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

2008 WAIRC 01519 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK GREAME IRELAND 
APPLICANT 

-v- 
COMMISSIONER, CORRECTIVE SERVICES OF THE DEPARTMENT OF CORRECTIVE 
SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 OCTOBER 2008 
FILE NO/S B 85 OF 2008 
CITATION NO. 2008 WAIRC 01519 
 
Result Application dismissed 
Representation 
Applicant In person 
Respondent No appearance 
 

Order 
HAVING heard Mr M Ireland on his own behalf and there being no appearance on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  
1. THAT the name of the respondent in the notice of application be amended to be “Commissioner, Corrective Services of 

the Department of Corrective Services”. 
2. THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2008 WAIRC 01530 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY JAMIESON 
APPLICANT 

-v- 
THE COMMODORE & GENERAL COMMITTEE CRUISING YACHT CLUB 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 27 OCTOBER 2008 
FILE NO/S B 93 OF 2008 
CITATION NO. 2008 WAIRC 01530 
 
Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 filed on the 29th July 2008; and  
WHEREAS on the 23rd October 2008 the applicant filed a notice of withdrawal in respect of the application; 
NOW THEREFORE the Western Australian Industrial Relations Commission, pursuant to the powers conferred under the Act, 
hereby orders: 
 That this application be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 
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2008 WAIRC 01559 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JUSTIN LUMMIS 
APPLICANT 

-v- 
SONS OF GWALIA LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 4 NOVEMBER 2008 
FILE NO/S APPL 1077 OF 2004 
CITATION NO. 2008 WAIRC 01559 
 

Result Dismissed 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS as the respondent’s Notice of Answer and Counter Proposal lodged in the Commission on 10 September 2004 stated 
that administrators had been appointed to the respondent on 29 August 2004 the Commission wrote to the applicant’s representative 
requesting the applicant to advise the Commission of his intentions in relation to this application by no later than the close of 
business 8 November 2004; and 
WHEREAS as there was no response to this letter the Commission contacted the applicant’s representative on a number of 
occasions seeking advice as to the applicant’s intentions; and 
WHEREAS on 30 March 2005 the applicant’s representative requested that the matter be adjourned indefinitely pending the 
respondent being released from administration or authority being obtained from the required authority pursuant to the Corporations 
Act 2001; and 
WHEREAS between 30 March 2005 and 7 February 2007 the Commission contacted the applicant’s representative on numerous 
occasions about the status of the matter; and 
WHEREAS on 7 February 2007 the Commission wrote to the applicant’s representative requesting the applicant advise his 
intentions in relation to this matter by close of business 16 February 2007 however there was no response; and 
WHEREAS the Commission set down a For Mention hearing for 16 March 2007; and 
WHEREAS on 14 March 2007 the applicant’s representative advised the Commission that the respondent remained in 
administration and requested that the For Mention hearing be vacated; and 
WHEREAS on 22 August 2007 the Commission wrote to the applicant’s representative asking whether the applicant was in a 
position to progress his application however there was no response; and 
WHEREAS on 23 October 2007 the Commission convened a status conference; and 
WHEREAS following the conference the file was to remain open for a further six months to allow the applicant time to lodge a 
claim and have it dealt with by the respondent’s administrator; and 
WHEREAS on 23 July 2008 the Commission wrote to the applicant’s representative seeking advice about the status of the 
applicant’s claim lodged with the respondent’s administrator; and 
WHEREAS on 30 July 2008 the applicant’s representative advised the Commission that he no longer represented the applicant in 
this matter; and 
WHEREAS on 13 August 2008 the Commission wrote to the applicant requesting he contact the Commission by no later than close 
of business 27 August 2008 to provide advice as to the status of his claim lodged with the respondent’s administrator and his 
intentions in relation to this matter however no advice was received by the due date; and 
WHEREAS on 27 August 2008 and 16 September 2008 the Commission telephoned the applicant and left messages requesting that 
he contact the Commission about his application; and 
WHEREAS as the applicant did not contact the Commission the matter was listed for a show cause hearing on 4 November 2008 
and the applicant was advised that non-attendance by the applicant at these proceedings will result in an order issuing dismissing 
the application for want of prosecution; and 
WHEREAS the applicant did not attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2008 WAIRC 01550 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES NOEL ROGERS 

APPLICANT 
-v- 
QUESTUS REALTY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 31 OCTOBER 2008 
FILE NO/S B 72 OF 2008 
CITATION NO. 2008 WAIRC 01550 
 
Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979, and 
WHEREAS on the 28th day of July 2008 the Commission convened a conference for the purpose of conciliating between the 
parties, however, agreement was not reached; and 
WHEREAS on the 27th day of August 2008 the Commission convened a conference for the purpose of scheduling; and 
WHEREAS the matter was set down for hearing and determination on the 21st day of October 2008; and 
WHEREAS on the 16th day of October 2008 the applicant advised the Commission that he would be discontinuing his application; 
and  
WHEREAS on the 28th day of October 2008 the applicant filed a Notice of Discontinuance in respect of the matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this matter be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 

 
 

2008 WAIRC 01492 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNA SCRIMGEOUR 
APPLICANT 

-v- 
MARK DUNNINGTON HAIR DESIGN 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO/S U 15 OF 2008 
CITATION NO. 2008 WAIRC 01492 
 

Result Dismissed for want of prosecution 
 

Order 
WHEREAS the applicant filed an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act) on 31 January 
2008; 
AND WHEREAS on 18 February 2008, the applicant filed a statutory declaration of service stating that she served the application 
on 5 February 2008; 
AND WHEREAS on 22 February 2008, the respondent filed a notice of answer and counter-proposal; 
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AND WHEREAS on 26 February 2008, the applicant was sent a letter from the Commission in which she was informed that she 
was required to provide in writing a reply to each allegation in the notice of answer and counter-proposal within 14 days of the date 
of the letter; 
AND WHEREAS on 11 March 2008, the Commission received a facsimile from the applicant replying to the respondent's 
allegations; 
AND WHEREAS on 12 March 2008, the applicant was sent a letter from the Commission in which she was informed that unless 
she obtains a variation of the violence restraining order to participate in a conciliation conference she would need to instruct a 
solicitor to act on her behalf and that she was to advise chambers within 14 days of the date of the letter whether she had instructed 
a solicitor or whether she intended to seek a variation of the violence restraining order; 
AND WHEREAS on 25 March 2008, the Commission received a letter from the applicant in which she advised she had instructed a 
solicitor, his details and his unavailable dates; 
AND WHEREAS on 31 March 2008, the Commission contacted the applicant's solicitor and was informed that he no longer acted 
for the applicant and that the relevant violence restraining order was set down for a final order hearing in the Magistrates Court on 
19 June 2008; 
AND WHEREAS on 16 May 2008, the Commission received a facsimile from the applicant dated 23 April 2008 advising that the 
interim violence restraining order had been set down for a final order hearing on 19 June 2008 and requesting that a conciliation 
conference be scheduled for late June or July 2008; 
AND WHEREAS on 18 August, the applicant was sent a letter from the Commission in which she was requested that she advise 
chambers of the outcome of the final order hearing and provide to the Commission a copy of the final order before this matter 
would be listed for a conciliation conference; 
AND WHEREAS after no response was received to the letter sent to the applicant on 18 August 2008, on 12 September 2008 the 
applicant was sent a letter by the Commission in which she was informed that she was required to contact chambers within 14 days 
of the date of the letter and advise the outcome of the hearing in the Magistrate's Court or file a Notice of withdrawal or 
discontinuance; 
AND WHEREAS after no response was received from the applicant to the letter dated 12 September 2008; the applicant was sent 
on 3 October 2008, a letter from the Commission in which she was advised that if she did not contact chambers within 7 days of the 
date of the letter Senior Commissioner Smith would made an order dismissing her application; 
AND WHEREAS no response was received or any contact made by the applicant in relation to the letters dated 18 August 2008, 
12 September 2008 and 3 October 2008; 
NOW THEREFORE the Commission pursuant to the powers conferred by it under the Act hereby orders:— 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2008 WAIRC 01491 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALVATORE TESTA 
APPLICANT 

-v- 
WESTNET PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 14 OCTOBER 2008 
FILE NO/S U 111 OF 2008 
CITATION NO. 2008 WAIRC 01491 
 

Result Application discontinued by leave 
Representation 
   No appearances 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 
2008 WAIRC 01504 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIANE TNOKOVICH 

APPLICANT 
-v- 
MCAULIFFE & STOLTZE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 20 OCTOBER 2008 
FILE NO/S B 45 OF 2008 
CITATION NO. 2008 WAIRC 01504 
 
Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday, 12th day of June 2008 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS on the 10th day of September 2008 the Applicant advised that settlement had been concluded between the parties and 
requested that the application be dismissed; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 

2008 WAIRC 01485 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SYLVIE TOURIGNY 
APPLICANT 

-v- 
CARNARVON MEDICAL SERVICES ABORIGINAL CORPORATION 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 OCTOBER 2008 
FILE NO/S APPL 217 OF 2005 
CITATION NO. 2008 WAIRC 01485 
 
Result Dismissed for want of prosecution 
 

Order 

WHEREAS this is an application under s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (the Act); 

AND WHEREAS the Commission convened conciliation conferences in respect of this matter on 24 May 2005, 13 September 2005 
and 6 February 2006; 

AND WHEREAS on 14 January 2008 the applicant’s solicitor wrote to the Commission and advised that this matter had been 
settled; 
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AND WHEREAS on 15 January 2008 the Commission in a letter to the applicant’s solicitors made a request to file a Notice of 
withdrawal or discontinuance after all the terms of the settlement had been complied with; 

AND WHEREAS on 18 August 2008 the Commission wrote to the applicant’s solicitor and stated that unless they contact the 
Commission within 14 days of the date of the letter and advise whether the formalities of the settlement have been concluded or file 
a Notice of discontinuance Senior Commissioner Smith may make an order dismissing the application; 

AND WHEREAS following no response to the letter dated 18 August 2008, the Commission on 12 September 2008 wrote to the 
applicant’s solicitors stating that unless they contact the Commission within 14 days of the date of the letter and advise whether the 
formalities of the settlement have been concluded or file a Notice of discontinuance Senior Commissioner Smith would make an 
order dismissing the application; 

AND WHEREAS no response was received to the letters dated 18 August 2008 and 12 September 2008 by close of business 
7 October 2008, the Commission pursuant to the powers conferred by it under the Act hereby orders: 

THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 
 

2008 WAIRC 01567 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARIEKA  WILSON 

APPLICANT 

-v- 

DOROTHEY WATSON - TANGLES HAIR STUDIO 

RESPONDENT 

CORAM COMMISSIONER P E SCOTT 

DATE THURSDAY, 6 NOVEMBER 2008 

FILE NO/S U 58 OF 2008 

CITATION NO. 2008 WAIRC 01567 
 

Result Application dismissed 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 

WHEREAS on the 25th day of July 2008 the Commission convened a conference for the purpose of conciliating between the 
parties; and 

WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 

WHEREAS on the 30th day of October 2008 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
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CONFERENCES—Matters arising out of— 

2008 WAIRC 01506 
DISPUTE RE NON PAYMENT WHILST ON PLACEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS 
PRINCESS MARGARET HOSPITAL 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 20 OCTOBER 2008 
FILE NO PSAC 7 OF 2008 
CITATION NO. 2008 WAIRC 01506 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS on the 6th day of June 2008, the applicant advised the Public Service Arbitrator that the parties had agreed on 
settlement terms; and 
WHEREAS on the 9th day of September 2008 the applicant filed a notice of discontinuance in respect of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number 

Dates Matter Result 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch 

Department of 
Education and 
Training 

Harrison C C 197/2003 4/09/2003 
13/11/2003 
4/03/2004 
25/07/2006 
 

Non compliance 
with Commission 
Order 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Mr Paul Mark, 
Acting Executive 
Director Royal 
Perth Hospital 
South Metropolitan 
Area Health Service 
Wellington Street 
Campus, The 
Minister for Health 
in his incorporated 
capacity under s.7 
of the Hosp 

Wood C C 22/2008 4/07/2008 
15/10/2008 
 

Dispute re 
employment of 
union member 

Concluded 
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Parties Commissioner Conference 

Number 
Dates Matter Result 

Minister for Health 
- the Minister for 
Health is 
incorporated as the 
board of the 
Hospitals and 
Health Services Act 
1927 (WA) and has 
delegated all the 
powers and duties 
as such to the 
Director Genera 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Wood C PSAC 
16/2008 

18/07/2008 
 

Dispute re 
unauthorised 
industrial action 

Discontinued 

The Association of 
Professional 
Engineers, Australia 
(Western Australian 
Branch) 
Organisation of 
Employees 

Main Roads 
Western Australia 

Wood C C 33/2008 10/09/2008 
 

Dispute re policy 
change on unpaid 
leave - Clause 25 of 
MR-APEA 
Enterprise 
Agreement 2007 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Thomas E. Perrigo, 
Chief Executive 
Officer, National 
Trust of Australia 
(Western Australia) 
(ABN: 83 697 381 
616) 

Smith SC PSAC 
23/2008 

3/09/2008 
14/10/2008 
 

Dispute re alleged 
unilateral 
termination of union 
member 

Withdrawn 

The Independent 
Education Union of 
Western Australia, 
Union of 
Employees 

Marianne Harrison-
Ismay Chair of 
Rockingham 
Montessori School 
Council 

Wood C C 32/2008 3/09/2008 
 

Dispute re 
employment of 
union member 

Discontinued 

The Managing 
Director of Swan 
TAFE 

The State School 
Teachers' Union of 
W.A.(Incorporated) 

Harrison C C 25/2007 24/10/2007 
15/11/2007 
26/11/2007 
29/11/2007 
 

Dispute re industrial 
action 

Concluded 

Western Australian 
Prison Officers' 
Union of Workers 

The Hon. Minister 
of Corrective 
Services 

Kenner C C 29/2008 19/09/2008 
 

Dispute re payment 
of entitlement to 
union member 

Discontinued 

Western Australian 
Prison Officers' 
Union of Workers 

The Hon. Minister 
of Corrective 
Services 

Kenner C C 28/2008 10/09/2008 
 

Dispute re payment 
of entitlement to 
union member 

Discontinued 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Government 
Officers (Insurance 
Commission of 
Western Australia) 
General Agreement 
2008 PSAAG 
15/2008 

28/10/2008 The Civil Service 
Association of 
Western Australia 
Incorporated AND 
The Insurance 
Commission of 
Western Australia 

(Not applicable) Senior 
Commissioner J H 
Smith 

New agreement 
registered 
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INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2008 WAIRC 01507 
APPLICATION FOR ENTERPRISE ORDER PURSUANT TO S.42I OF THE ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING AND OTHERS 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF W.A. (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 24 SEPTEMBER 2008 
DELIVERED TUESDAY, 21 OCTOBER 2008 
FILE NO. APPL 18 OF 2008 
CITATION NO. 2008 WAIRC 01507 
 

Catchwords Enterprise bargaining - Enterprise order - Application for the first of two enterprise orders - 
Preliminary issue - Whether information provided as part of without prejudice negotiations should be 
allowed into evidence - Information admitted into evidence - Application for first enterprise order 
dismissed - Industrial Relations Act 1979 (WA) s 6(ae) and (ca), s 26(1)(c) and (d), s 26(2) s 27(1a), s 
32(7), s 32A, s 42, s 42A, s 42H and s 42I; Interpretation Act 1984 s 10 

Result Dismissed 
Representation  
Applicant Mr D Matthews (of Counsel) 
Respondent Mr M Bromberg (Senior Counsel) 
 

Reasons for Decision 
1 After the Commission declared that bargaining had ended between the Director General, Department of Education and 

Training and a number of Managing Directors of TAFEs (“the department”) and the State School Teachers’ Union of W.A. 
(Incorporated) (“the union”) on 3 July 2008 the department requested that the Commission issue an enterprise order under 
s 42I(1) of the Industrial Relations Act, 1979 (“the Act”) on 24 July 2008 in the terms attached to its application.  On 
5 September 2008 the union lodged a Notice of Answer and Counter-proposal containing two enterprise orders in satisfaction 
of the dispute between the parties. 

2 The application was listed for hearing on 13 to 17, 20 to 24 and 27 to 31 October 2008 and directions issued to facilitate the 
hearing of this matter.  In September 2008 the union sought leave to adjourn the hearing dates and requested that the matter not 
be listed until February 2009 so it could adequately prepare for the hearing given the range and complexity of matters to be 
heard and determined.  The union also requested that its application for its first enterprise order (“the first enterprise order”) as 
set out in its Notice of Answer and Counter-proposal be dealt with in September 2008 prior to the substantive matter being 
heard.  The department opposed any delay in the hearing of its application for an enterprise order. 

3 After hearing from the parties with respect to the union’s request to delay the hearing of the substantive matter the Commission 
decided that given the union’s limited access to its members after this application was listed for hearing and the length of time 
required to adequately prepare its case and the difficulties faced by both parties if this matter was to be listed in December 
2008 and January 2009 the hearing dates in October 2008 would be, albeit reluctantly, vacated and the matter would be set 
down for hearing in February 2009 (see Order 2008 WAIRC 01394 which issued on 11 September 2008). 

4 The union’s application for the issuance of the first enterprise order was then listed for hearing on 24 September 2008 and 
following is the decision with respect to that application. 

Background 
5 It is appropriate to detail the history of the negotiations between the parties for an agreement to replace the Western Australian 

TAFE Lecturers’ Certified Agreement 2005 (“the 2005 Agreement”) which has a nominal expiry date of 31 December 2007.  
The parties negotiated from August 2007 and the parties exchanged a number of offers and counter proposals and on a number 
of occasions the parties reported back to the Commission with respect to the progress of their negotiations (see C 25 of 2007 
and C 38 of 2007).  On 7 December 2007 the union lodged a Notice to Initiate Bargaining with the department pursuant s 42 of 
the Act and on 21 December 2007 the department responded under s 42A of the Act agreeing to negotiate.  On 20 May 2008 
the department requested that the Commission issue a declaration pursuant to s 42H of the Act that bargaining between the 
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parties had ended which the union opposed.  Notwithstanding this application the parties also indicated to the Commission at 
the time that further negotiations would be useful and the parties were given additional time to hold discussions.  On 19 June 
2008 the department advised the Commission that the parties remained in dispute over a number of issues and, after hearing 
from the parties, on 3 July 2008 the Commission issued a declaration that bargaining between the parties had ended (see 
Director General, Department of Education and Training and Others v State School Teachers’ Union of W.A. (Incorporated) 
(2008) 88 WAIG 757). 

Union’s Application for Two Enterprise Orders 
6 In its Notice of Answer and Counter-proposal lodged in the Commission on 5 September 2008 (as amended on 23 and 

24 September 2008) the union indicated that it would be seeking the issuance of two enterprise orders with respect to the 
dispute before the Commission.  The first enterprise order is as follows: 

1. Name 
The name of this Order is Western Australian TAFE Lecturers’ (Interim) Enterprise Order 2008. 

2. Parties Bound 
The parties bound by this Order are those parties identified in Schedule A hereof. 

3. Period of operation and expiry 
3.1 This Order commences to operate at the commencement of the second pay period falling after the date 

on which this Order is made by the Commission. 
3.2 For the purposes of subsection 42K(2) of the Industrial Relations Act 1979 (‘the Act’), the expiry date 

of the Order is a date two months after the date on which this Order is made. 
4. Relationship to agreement 

4.1 This Order operates in conjunction with the Western Australian TAFE Lecturers’ Certified Agreement 
2005 (‘the 2005 Agreement’). 

5. Remuneration Rates 
5.1 All persons 

(a) whose employment is regulated by the 2005 Agreement as at the date of the making of this 
Order, and 

(b) in respect of whom remuneration was governed by or calculated in reference to the salary 
rates specified in Schedule G of that agreement, 

shall, from the commencement of operation of this Order, receive salary at rates in accordance with 
the Schedule B to this Order. 

5.2 From the commencement of operation of this Order, rates of payment for employees employed to 
lecture on an hourly basis will be paid in accordance with the table in Schedule C to this Order. 

6. Lump sum payment 
6.1 Each employee whose rate of remuneration is modified by clause 5 hereof shall receive an additional 

sum for wages in an amount determined in accordance with the following formula, 
X = A – B 

where 
“X” is the additional sum for wages payable in accordance with this clause, and 
“A” is the total remuneration which the employee would have received during the relevant 

period if, throughout the relevant period, the rates of remuneration provided for in 
clause 5 of this Order and in the Schedules to this Order had applied to the 
employment of the employee, and 

“B” is the total remuneration which the employee has received or was entitled to receive 
under the 2005 Agreement in respect of the relevant period, 

and where “the relevant period” is the period between 1 January 2008 and the date of commencement 
of operation of this Order. 

6.2 The additional sum for wages shall be paid to employees within 14 days of the commencement of 
operation of this Order. 

7. Resolution of questions, disputes or difficulties 
7.1. Where a question, dispute or difficulty arise under this Order, the persons involved in the question, 

dispute or difficulty must 
(a) confer among themselves; and 
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(b) make reasonable efforts to resolve the question, dispute or difficulty without referring the 
matter to the Western Australian Industrial Relations Commission. 

7.2 If it is not possible or practicable to take the steps referred to in clause 7.1 hereof, or if the question, 
dispute or difficulty remains unresolved after those steps have been taken, any person involved in the 
question, dispute or difficulty may refer the matter to the Western Australian Industrial Relations 
Commission and the Commission may exercise all of its available dispute resolution powers in 
relation to the matter. 

Schedule A 
Parties 

The parties to this Order are 
(a) the Director-General of the Department of Education and Training for the State of Western Australia; 
(b) Swan TAFE; 
(c) South West Regional College of TAFE; 
(d) Challenger TAFE; 
(e) West Coast TAFE; 
(f) Central TAFE; 
(g) Central West College of TAFE; 
(h) Kimberley College of TAFE; 
(i) Great Southern Regional College of TAFE; 
(j) C Y O’Connor College of TAFE; 
(k) Pilbara TAFE; 

(the above parties known collectively as “the employer parties”) 
and 

(l) the State School Teachers (sic) Union of Western Australia Incorporated. 
Schedule B 

Salaries 
Classification  Salary 

Lecturers / Counsellors Grade 1 51,914 
 Grade 2 54,232 
 Grade 3 56,551 
 Grade 4 58,869 
 Grade 5 61,189 
 Grade 6 63,511 
 Grade 7 65,830 
 Grade 8 68,145 
 Grade 9 70,652 
Merit Criteria Positions   
Advanced Skills Lecturer (ASL1) Advanced Skills 
Counsellor (ASC1) 

Year 1 73,156 

 Year 2 75,632 
Advanced Skills Lecturer (ASL2) 
Advanced Skills Counsellor (ASC2) 
Curriculum Officer (CO2) 

  

  78,101 
Promotional Positions   
Curriculum Officer (CO1) 
Regional Coordinator 

Year 1 73,156 

 Year 2 75,632 
Head of Program 
Centre Manager 1 

 78,101 

Principal Lecturer 
Centre Manager 2 
Senior Counsellor 
Senior Curriculum Officer 

 81,401 
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Schedule C 
Hourly rates for Casual Lecturers 

Level Subject Course Hourly rate 
Level 1 Adult Education 

Australian Qualifications Framework (AQF) Certificate I 
37.82 

Level 2 Certificates or Labour Market Programs AQF Certificates II 
and III 

53.57 

Level 3 Associate Diploma / Advanced Certificate 
Smart Business Management 
AQF Certificate IV 

65.94 

(Attachment A to Notice of Answer and Counter-proposal lodged on 5 September 2008, as amended on 24 September 2008) 
7 The first enterprise order contains an immediate wage increase of 7 per cent as well as a lump sum payment of this wage 

increase back dated to 1 January 2008.  Attachment B of the union’s Notice of Answer and Counter-proposal (as amended on 
23 September 2008) is the second enterprise order being sought by the union which, if granted, would be in substitution of the 
first enterprise order.  The department opposes the Commission issuing both of the enterprise orders being sought by the union. 

Preliminary Issue 
8 When the union’s witness Mr Gary Hedger sought to tender his witness statement the department objected to paragraphs 8 to 

20 and attachments 2 and 3 of his witness statement being tendered as evidence. 
9 The union argued that paragraphs 8 to 20 and attachments 2 and 3 should be allowed into evidence notwithstanding that the 

information contained in these paragraphs and the two attachments related to without prejudice offers and counter offers made 
between the parties during negotiations held prior to the Commission declaring that bargaining between the parties had ended.  
The union argued that these without prejudice communications between the parties should be considered as evidence during 
arbitral proceedings as the information contained in paragraphs 8 to 20 and attachments 2 and 3 of Mr Hedger’s witness 
statement was already in the public domain.  This was the case as the details were included as background information attached 
to the department’s application when it sought to end the bargaining period between the parties and the union argues that 
because this information was in the public domain the without prejudice status of these communications was therefore waived 
by the department (see Appl 18 of 2008 Application to end bargaining Attachments 1 and 2 lodged on 20 May 2008 and 
Exhibit A1 Attachment 2).  In support of its claim that this information was in the public domain the union relies on the 
Commission’s Practice Note 1 of 2000 titled ‘Inspection and Search - Commission Records’ dated 28 June 2000 at paragraph 6 
where it states that all applications filed in the Commission, which includes the application made by the department to end the 
bargaining period between the parties, be open to inspection unless an order has been made pursuant to s 27(1a) of the Act 
preventing any such inspection.  The union also relies on a number of authorities that confirm that the content of without 
prejudice discussions and privileged documents can be taken into account by courts and tribunals and the privileged status 
given to this information waived in certain circumstances during arbitral proceedings (see Harrington v Lowe (1996) 190 CLR 
311; State of Western Australia v Southern Equities Corporation Ltd (in liq) and Others (1996) 142 ALR 597; Old Papa’s 
Franchise Systems Pty Ltd v Camisa Nominees Pty Ltd & Ors [2003] WASCA 11). 

10 The union argues that when exercising its discretion under s 42I of the Act the Commission can have regard to the content of 
the discussions between the parties during negotiations held prior to arbitration and it is therefore only fair that the 
communications between the parties be before the Commission during arbitration proceedings.  The union also submits that it 
is appropriate for the Commission to review the circumstances of negotiations between parties and offers made between the 
parties and any counter offers leading up to the hearing of an application for an enterprise order in order to determine what is 
fair and reasonable to include in an enterprise order in order to resolve the dispute between parties (see The Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch v Melville Motors 
(Smash Repairs) and Melville Motors [2004] 84 WAIG 2395; Hanssen Pty Ltd v Construction, Forestry, Mining and Energy 
Union (Western Australian Branch) [2004] 84 WAIG 694; Australian Education Union and Anor v Her Majesty the Queen in 
Right of the State of South Australia in relation to the Department for Education, Training and Employment (DETE) [Print 
S1986] [“DETE”]).  The union also argues that the Commission can take into account details of offers made by parties during 
negotiations given paragraph 123 of the Labour Relations Reform Bill 2002 Explanatory Memorandum which confirms that 
matters of this nature may be included in an enterprise order issued by the Commission. 

11 The department argues that the information contained in paragraphs 8 to 20 and attachments 2 and 3 of Mr Hedger’s witness 
statement should not be before the Commission when deciding whether to issue the first enterprise order and the content of that 
order as it is not in the public interest and the department maintains that in this instance the issue of admissibility of the 
substance of the negotiations between the parties prior to May 2008 is what is in question and not the weight that should be 
given this information.  The department argues that if details of offers made by parties during negotiations is allowed into the 
public domain this could have a negative impact on the success of future negotiations as parties would be reluctant to divulge 
their positions if that information was to be used against them in later proceedings.  The department submits that as the 
background information included in its application for a declaration that bargaining has finished formed a discreet part of its 
application for an enterprise order it should be quarantined and not be taken into account by the Commission.  The department 
argues that the authorities relied upon by the union with respect to when privileged documents and without prejudice offers can 
be waived are not relevant to the circumstances currently before the Commission and should therefore be disregarded and the 
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department submits that the union cannot rely on the contents of the Explanatory Memorandum with respect to what the 
Commission can take into account when deciding on what to include in an enterprise order as the paragraph of the 
memorandum relied upon by the union is not on point.  Additionally, the department maintains that there is no ambiguity with 
respect to the meaning of s 42I of the Act. 

12 After considering the parties’ submissions about whether paragraphs 8 to 20 and attachments 2 and 3 of Mr Hedger’s witness 
statement should be tendered as evidence I advised the parties during the hearing that on the information before me I had 
formed the view that the information contained in paragraphs 8 to 20 and attachment 2 and 3 of Mr Hedger’s evidence should 
be admitted as evidence.  I also advised the parties at the time that I had reached this conclusion on the basis that the 
information contained in paragraphs 8 to 20 and attachment 2 and 3 of Mr Hedger’s statement was already in the public 
domain by virtue of the information contained in the department’s application to end the bargaining period and it was therefore 
appropriate that this information and the relevant attachments be included as evidence before the Commission.  The parties 
were also told that the Commission would consider the weight to be given to this evidence when deciding whether or not to 
issue the first enterprise order. 

13 In support of this decision I note that the department did not seek an order that the information attached to its application to end 
the bargaining period be treated as confidential information. 

14 The authorities relied upon by the union support its claim that in some circumstances privileged and without prejudice 
information and documentation exchanged between parties prior to a hearing can be considered by courts and tribunals during 
arbitral proceedings.  These authorities also confirm that each case will turn on its own facts and circumstances.  Given I have 
already concluded that the information in dispute between the parties should be admitted as evidence it is unnecessary to apply 
these authorities to this particular case. 

The Application for Two Enterprise Orders in Satisfaction of One Application for an Enterprise Order 
15 The first enterprise order contains a wage increase of 7 per cent for TAFE employees backdated to 1 January 2008 and the 

second enterprise order provides for a further 17 per cent wage increase which is a total wage increase of 24 per cent.  The 
union also maintains that the issuance of the second enterprise order will dispose of all issues between the parties after all of 
the evidence is heard. 

Union’s Submissions 
16 The union argues that the Commission has the power to make both enterprise orders it is seeking under s 42I of the Act.  The 

union submits that under this section of the Act the Commission’s powers are broad when considering what is fair and 
reasonable in the circumstances to be included in an enterprise order and this covers a range of possible outcomes.  
Additionally, as the terms of s 26(2) of the Act provides that the Commission is not restricted to the specific claim made or the 
subject matter of the claim when granting relief or redress, this allows the Commission to issue two enterprise orders in 
satisfaction of one claim if the Commission believes it is appropriate to do so.  The union argues that the issuance of two 
enterprise orders is consistent with the provisions of s 32A of the Act which provides that when dealing with matters the 
Commission has almost unlimited powers to conciliate and arbitrate and the union submits that there is nothing expressed 
anywhere in the Act that the Commission may only exercise its power once when determining whether or not an enterprise 
order should issue (see Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) [op 
cit] at [80] and [83]). 

17 The union submits that the Commission’s jurisdiction to issue two orders in satisfaction of one application for an enterprise 
order is supported by the terms of s 10 of the Interpretation Act 1984 which reads as follows: 

“10. Gender and number  
In any written law —  

(a) words denoting a gender or genders include each other gender; 
[(b) deleted] 
(c) words in the singular number include the plural and words in the plural number include the singular.” 

The union maintains that when applying the terms of s 42I of the Act the Commission may “make an order” which can be read 
as “order or orders” where no contrary intent is found. 

18 In support of its claim that the Commission can issue two enterprise orders when settling a dispute before it the union relies on 
the authorities of DETE and Australian Nursing Federation v Queensland Department of Health and Another (2002) 118 IR 
329 at 334 and 335. 

Department’s Submissions 
19 The department concedes that two enterprise orders can be made by the Commission to settle one application for an enterprise 

order pursuant to s42I of the Act. 
20 The union submits that the Commission has jurisdiction to issue the two enterprise orders and the Commission’s power to do 

so is not contested by the department.  Having carefully reviewed the relevant sections of the Act including s 42I of the Act 
and s 26(2) of the Act and when taking into account s 10 of the Interpretation Act 1984 I am satisfied and I find that if 
appropriate and depending on the circumstances of each case, the Commission can order that more than one enterprise order 
issues in satisfaction of one application for an enterprise order in order to finalise a dispute between parties.  The Commission 
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has wide powers under the Act when arbitrating disputes between parties and s 42I of the Act provides that the Commission 
may issue an enterprise order that it considers fair and reasonable in the circumstances which gives the Commission a broad 
discretion when determining the nature of any enterprise order which is to issue. 

Should the First Enterprise Order Issue? 
Union’s Evidence 
21 Mr Hedger gave the following evidence by way of a witness statement (Exhibit A1). 
22 Mr Hedger has been a TAFE lecturer since 1994 and he is on the union’s state executive.  Mr Hedger chairs the union’s TAFE 

committee and was on the union’s negotiating team to finalise a new industrial agreement.  Mr Hedger stated that the last pay 
increase of 3.6 per cent was given to TAFE employees on the first pay period after 1 January 2007 and there had been no 
further increases since then.  In its log of claims given to the department in March 2007 the union was seeking pay increases of 
8 per cent from 1 January 2008, 8 per cent from 1 January 2009 and 8 per cent from 1 January 2010.  Mr Hedger stated that the 
department’s first pay offer made in December 2007 consisted of 1.5 per cent characterised as a structural adjustment payment 
plus 4.5 per cent from the first pay period on or after 1 January (sic), 4 per cent on or after the first pay period 1 January 2009 
and 4 per cent from the first pay period on or after 1 January 2010. 

23 Mr Hedger stated that the department made a second offer on or about 22 January 2008 with the following pay increases: 

• 4 per cent in the first pay period after 1 January 2008. 

• 2 per cent in the first pay period after 1 July 2008. 

• 2 per cent in the first pay period after 1 January 2009. 

• 2 per cent in the first pay period after 1 July 2009. 

• 2 per cent in the first pay period after 1 January 2010. 

• 2 per cent in the first pay period after 1 July 2010. 
and he gave evidence that on or about 3 April 2008 a further offer was made to the union which was as follows: 

• 2.5 per cent structural adjustment payment plus 4.5 per cent from the first period after 1 January 2008. 

• 4 per cent from the first period after 1 January 2009; and 

• 4 per cent from the first period after 1 January 2010. 
24 Mr Hedger stated that no new offers were made after 3 April 2008 and by 5 May 2008 the department’s position on pay 

increases had reverted to its December 2007 offer.  Mr Hedger gave evidence that the offers made by the department reflect the 
past agreement making practice of the parties in that the pay increases were operative from the nominal expiry date of the 
previous agreement. 

25 Mr Hedger detailed the salaries paid to TAFE lecturers in other States, excluding Victoria where the agreement expired in 
2006 and had not yet been replaced, and he gave evidence about movements in the Consumer Price Index (“CPI”) for both the 
March and June quarters in 2008. 

26 The following exhibits were attached to Mr Hedger’s witness statement: 

• Attachment 1 
A copy of the Western Australian TAFE Lecturers’ Certified Agreement 2005 registered in the Australian 
Industrial Relations Commission on 1 April 2005. 

• Attachment 2 
A copy of Form 1 - Notice of Application for Appl 18 of 2008 lodged in the Commission by the department on 
20 May 2008 seeking a declaration pursuant to s 42H of the Act that bargaining had ended. 

• Attachment 3 
A copy of a document titled “Without Prejudice – 3 April 2008 Sample Framework for ‘In Principle’ Agreement”. 

• Attachment 4 
A copy of the Western Australian TAFE Lecturers’ Certified Agreement 2003 registered in the Australian 
Industrial Relations Commission on 13 August 2003. 

• Attachment 5 
A copy of the CPI for the March and June Quarters 2008. 

Department’s Evidence 
27 Mr Peter Wishart gave the following evidence by way of a witness statement (Exhibit R1). 
28 Mr Wishart is employed by the Department of Education and Training and his substantive position is Principal Labour 

Relations Consultant in the Labour Relations Directorate.  In this role he: 

• Coordinates the management of labour relations issues with impact across the TAFE College network. 
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• Provides labour relations advice to the Minister, Director General and TAFE College Managing Directors. 

• Represents the Director General and TAFE Colleges in labour relations matters. 

• Liaises with unions and central Government agencies regarding labour relations matters. 

• Manages a team of labour relations officers in relation to the above. 
29 Mr Wishart confirmed that after the union and the department held discussions subsequent to the union serving its log of 

claims on the department it made a formal agreement offer to the union which included amongst other things the following pay 
increases: 

• 4.5 per cent from the first pay period commencing on or after 1 January 2008. 

• 4 per cent from the first pay period commencing on or after 1 January 2009. 

• 4 per cent from the first pay period commencing on or after 1 January 2010. 
Also included was the provision for lecturers to individually agree to work flexible hours and be paid a 3 per cent salary 
premium to do so. 

30 Mr Wishart stated that after this offer was rejected by the union on 9 October 2007 a further formal agreement offer was made 
to the union on 10 December 2007.  The offer included pay increases of: 

• 1.5 per cent (Structural Adjustment) from the first pay period commencing on or after 1 January 2008. 

• 4.5 per cent from the first pay period commencing on or after 1 January 2008. 

• 4 per cent from the first pay period commencing on or after 1 January 2009. 

• 4 per cent from the first pay period commencing on or after 1 January 2010. 
This offer also included a provision for lecturers to individually agree to work flexible hours and be paid a 4 per cent salary 
premium to do so. 

31 Mr Wishart stated that further negotiations took place between the parties and different packages were discussed which 
included additional initiatives and pay as well as a reconfiguration of initiatives in the department’s second offer and 
Mr Wishart stated that all negotiations and discussions were on a without prejudice basis. 

32 Mr Wishart gave evidence that from the commencement of negotiations in 2007 the department made it clear to the union that 
any offers formal or informal were made as a package and on the basis that “nothing is agreed unless everything is agreed”.  
For example, the department made offers on certain items including across the board pay increases as an incentive to reach an 
agreement on the flexible hours provisions wanted by the department.  Mr Wishart stated that the department would probably 
have concluded an agreement with lesser pay and conditions if there was no flexible hours provision.  Mr Wishart confirmed 
that the department’s application to the Commission for a declaration that bargaining between the parties had ended included 
the final positions of the parties arising out of their negotiations and it also identified some of the alternative agreement 
packages considered during the negotiations and the basis upon which they were made. 

33 The following documents were attached to Mr Wishart’s witness statement: 

• Attachment 1 
A letter addressed to Mr Mike Keely, President of the Australian Education Union (WA branch) from Ms Sharyn 
O’Neill, Director General of the Department of Education and Training dated 21 August 2007 with the heading 
‘Department of Education and Training – TAFEWA Lecturers Replacement Agreement – Offer’.  Attached to this 
letter is Attachment A, the without prejudice offer. 

• Attachment 2 
A letter to Mr Mike Keely, President of the Australian Education Union (WA branch) from Ms Sharyn O’Neill, 
Director General of the Department of Education and Training dated 10 December 2007 with the heading 
‘Department of Education and Training – TAFEWA Lecturers Replacement Agreement – Offer’.  Attached to this 
letter is Attachment A which contains details of the Flexible Hours Arrangements and a schedule of pay rates. 

• Attachment 3 
A document with the heading ‘Without Prejudice EBA Matrix Including Union Offer of Settlement and the 
Employers’ Position 5 May 2008’. 

Union’s submissions 
34 The union made the following submissions in support of its claim that the Commission should issue the first enterprise order 

and arbitrate the issues contained in its second enterprise order and any additional wage increases for TAFE employees at a 
later date. 

35 The union argues that the test to be adopted by the Commission when determining whether or not an enterprise order should 
issue under s 42I of the Act and the terms of the order is what is fair and reasonable in all of the circumstances, taking into 
account the relevant objects of the Act and s 26 considerations.  The Commission is also limited to including those matters that 
could have been included in an industrial agreement agreed between the parties (see The Automotive, Food, Metals, 
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Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch v Melville Motors (Smash 
Repairs) and Melville Motors [op cit] and Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western 
Australian Branch) [op cit]). 

36 The union maintains that its claim for the first enterprise order meets the requirement of s 42I of the Act as it is an order that 
deals with an increase in salary and a dispute resolution clause which are both matters that might be provided for in an 
industrial agreement.  The union submits that it is fair and reasonable in all of the circumstances for the Commission to grant 
the quantum being sought in its first enterprise order and maintains that there are a number of reasons and relevant 
considerations in support of granting this increase.  The union argues that the parties are at one with respect to whether or not 
the department’s employees should be given a salary increase and what is in dispute is the quantum of this increase and when it 
should be delivered.  The union maintains that the earliest a wage increase will be determined if all of the evidence is heard by 
the Commission prior to the issuance of the second enterprise order being sought will be at least the middle of 2009 and as 
TAFE employees had their last wage increase in January 2007 this presents an unfair and unreasonable delay to TAFE 
employees receiving a wage increase which could be cured by the issuance of the first enterprise order.  The union also argues 
that its claim for 7 per cent is reasonable when viewed in the context of an inflation rate of 6 per cent per annum.  The union 
argues that it has not contributed to the delay in the substantive issues being heard as it is necessary and justified to delay the 
hearing of the substantive matter until early 2009 given the range and complexity of the issues in dispute between the parties 
including rates of pay, workloads, a classification restructure, access to promotional positions and the creation of new 
promotional positions, the issue of flexibility as it relates to overtime and penalty rates and the overuse of contractors and 
casual employees. 

37 The union maintains that an immediate wage increase of 7 per cent is appropriate to be given to TAFE employees as the 
existing salaries of TAFE employees are less than the rates paid to a number of TAFE employees in other States throughout 
Australia and the union submits that if the 7 per cent pay increase is granted this will not alter this disparity in any significant 
way and even if the 7 per cent increase was delivered to employees this would still put them behind the pay rates of a range of 
TAFE employees in Australia (see Exhibit A5).  The union argues that as the quantum expressed by both the union and the 
department in its proposed enterprise order is at least 7 per cent, that the 7 per cent increase the union is seeking in the first 
enterprise order will be less than the minimum salary increase awarded by the Commission after all of the evidence is heard 
given the department is offering an 11.55 per cent increase in total to employees under its proposed enterprise order. 

38 The union maintains that the 7 per cent increase should be backdated to 1 January 2008 as the department offered at least a 
7 per cent pay increase backdated to 1 January 2008 during negotiations between the parties up to April 2008 and the past 
practice between the parties has been for the department to pay any wage increases from the date of expiry of the previous 
agreement which supports the union’s claim for the issuance of the first enterprise order.  The union also argues that an 
inference can be drawn that the cost of the 7 per cent wage increase has been factored in by the department in its budget 
considerations as this quantum was offered to employees during negotiations between the parties.  The union submits that the 
7 per cent wage increase offered by the department to the union during negotiations was intended to be delivered to employees 
without any immediate savings benefits as the flexible hours option proposed by the department during negotiations, and 
which is now included in its proposed enterprise order, is predicated on employees taking up this provision which may not 
eventuate.  Furthermore, if employees do not take up this offer there would be no immediate savings benefit for the department 
and if any savings do arise for the department from employees taking up this option these savings will only be delivered on a 
long term basis.  The union argues that even though the 7 per cent increase being sought in its first enterprise order does not 
form part of an overall package this is not a prerequisite for granting the first enterprise order being sought by the union and 
the union argues that evidence will not always be led prior to an interim payment being given to employees and maintains that 
in any event no evidence of changes to work patterns is required to be put before the Commission at this point as the 
department has offered to pay its employees 11.55 per cent over the life of its proposed enterprise order (see DETE). 

39 The union argues that the Commission has the power to grant its claim for a lump sum payment by way of back pay to 
1 January 2008 and argues that the lump sum payment proposed in the first order is a prospective payment and not a 
retrospective payment and it is fair and reasonable that this lump sum payment be made as this is what the parties would have 
reasonably agreed to.  The union argues that as there is no evidence to the contrary that the making of a back payment is 
inappropriate then the Commission should operate on the basis that the payment being sought is an appropriate quantum and 
should be awarded to the union’s members.  The union relies on the past practice of the parties whereby the department 
provided back pay to employees to the date when the old agreement expired and each offer made by the department to the 
union during negotiations acknowledges this practice (see Public Transport Authority v The Australian Rail, Tram and Bus 
Industry Union of Employees, West Australian Branch (2004) 84 WAIG 2406). 

40 The union argues that if the tests contained in the authority of Thomas James Brown v President, State School Teachers Union 
of WA (Inc) and Ors (1989) 69 WAIG 1390 apply to the issuance of the first enterprise order then the union has met the 
requirements of the tests set out in this decision. 

41 In summary the union maintains that it is appropriate that the Commission order the payment of a 7 per cent wage increase in 
the first enterprise order from 1 January 2008 as it is fair and reasonable in all of the circumstances to be awarded to TAFE 
employees.  The quantum is consistent with what the department has offered employees to date and its past practices, the 
quantum being sought is similar to the rate of inflation, the increase enables the department’s employees to be paid wages 
comparable to the wages paid to TAFE employees in other States and the quantum is less than what the department is seeking 
to be awarded to employees in its proposed enterprise order.  The union relies on s 26 considerations, specifically s 26(1)(c) 
and (d) of the Act and as the increase being sought satisfies the requirements of s 32(7) of the Act, as what is being sought 
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could have been agreed between the parties, then it is fair and reasonable that the first enterprise order be made in the terms 
claimed by the union. 
Department’s submissions 

42 The department argues that there is insufficient evidence before the Commission to justify the making of the first enterprise 
order and maintains that all of the terms and conditions proposed by both parties should be examined prior to any increase 
being delivered by way of an enterprise order and submits that no increase be given to employees until all of the evidence with 
respect to the issuance of any enterprise order has been heard by the Commission.  The department also argues that the pay 
increases contained in its proposed enterprise order are tied to a range of efficiencies and the quantum proposed in its order is 
part of an overall package. 

43 The department submits that it is inappropriate for the Commission to order that back pay be given to the department’s 
employees as s 42I of the Act does not provide for an enterprise order to operate retrospectively and it maintains that even 
though a lump sum was ordered to be paid in Public Transport Authority v The Australian Rail, Tram and Bus Industry Union 
of Employees, West Australian Branch (op cit) the Commission should be slow to make the back pay order sought by the union 
in the form of a lump sum payment given the lack of evidence before the Commission. 

44 The department argues that it is not fair and reasonable to take into account quantums exchanged between parties on a without 
prejudice basis during negotiations and it is only when all of the evidence has been heard that any wage increase to be awarded 
should be assessed and determined and the department argues that no weight should be given to the specific offers and 
quantums made by the department during its without prejudice negotiations with the union as to do so would be an inexact 
science.  The department submits that proposals put by parties at negotiations may be different to an arbitrated outcome and 
any offers made during negotiations may not adequately reflect the final position of the parties. 

45 The department maintains that even though pay increases of an interim nature have been awarded to employees in other 
circumstances in other jurisdictions, each case is to be decided on its merits to see what is fair and reasonable in the 
circumstances and when interim increases have been made to employees this is usually after the tribunal or court is satisfied 
that any increase should be given based on what is fair and reasonable in the circumstances by reference to at least some 
evidence and detailed submissions about the substance of the competing claims being before it (see Re Crown Employees 
(Teachers – Department of Education) Award [1970] AR [NSW] 345 at 348 and Re Crown Employees (Teachers in Schools 
and TAFE and Related Employees) Salaries and Conditions Award [2003] 129 IR 135).  The department argues that even 
though the union relies on the authority of DETE in support of its claim for the issuance of the first enterprise order, substantial 
opening submissions were made by the parties in this case, no retrospectivity was granted to employees and the quantum 
ordered to be given to employees was much lower than what could possibly have been awarded. 

46 The department submits that the union’s reliance on the CPI quantum is flawed as there is no wage principle incorporating this 
factor when deciding the quantum of wage increases but it concedes that this may be a relevant consideration that the 
Commission may take into account when deciding whether to award a salary increase along with a range of other issues.  The 
department also cautions against relying on salary comparisons with TAFE employees in other states as the terms and 
conditions of Western Australian and interstate TAFE employees may be different and it argues that the Commission should 
take into account the financial impact of any wage increase on the department. 

47 The department argues that the first enterprise order sought by the union is effectively an interim order and for this reason the 
tests contained in Thomas James Brown v President, State School Teachers Union of WA (Inc) and Ors (op cit) apply.  The 
department argues that these tests have not been met as there is insufficient evidence before the Commission to make the order 
being sought and the department maintains that the significant delay in the hearing of this matter is of the union’s own making. 

48 In summary the department argues that the Commission should approach the issuance of the first enterprise order cautiously 
particularly given that there is no evidence with respect to the merit of the union’s claim and the substantive matters to be 
arbitrated before the Commission. 

Findings and Conclusions 
Credit 
49 No issue was raised by either party with respect to the veracity of the evidence given by both witnesses and I am of the view 

that their evidence be accepted. 
50 Smith, C (as she was then) set out the legal principles which apply when considering whether or not an enterprise order should 

issue and what can be included in an enterprise order.  At [103] to [106] in Public Transport Authority v The Australian Rail, 
Tram and Bus Industry Union of Employees, West Australian Branch (op cit) Smith, C stated the following: 

“Section 42I of the Act provides: 
"(1) If — 

(a) the Commission declares under section 42H that bargaining has ended between negotiating 
parties; or 

(b) the person to whom a notice is given under section 42(1) does not respond to the notice within the 
prescribed period or responds with a refusal to bargain, 

the Commission may, upon an application under subsection (2), make an order (an “enterprise order”) — 
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(c) providing for any matter that might otherwise be provided for in an industrial agreement to which 
the negotiating parties referred to in paragraph (a), or the initiating party and the person referred to 
in paragraph (b), were parties, irrespective of the provisions of any award, order or industrial 
agreement already in force; and 

(d) that the Commission considers is fair and reasonable in all of the circumstances. 
(2) An application for an enterprise order may be made — 

(a) where subsection (1)(a) applies — 
(i) if the negotiating party in respect of whom the declaration was made is not an organisation 

or association of employers, by the negotiating party; and 
(ii) if the negotiating party in respect of whom the declaration was made is an organisation or 

association of employers, by an employer who is a member of the negotiating party; 
and 
(b) where subsection (1)(b) applies — 

(i) if the initiating party is not an organisation or association of employers, by the initiating 
party; 

(ii) if the initiating party is an organisation or association of employers, by an employer who 
is a member of the initiating party. 

(3) An application for an enterprise order may be made — 
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and 
(b) where subsection (1)(b) applies, within 21 days after the end of the prescribed period. 

(4) Without limiting section 32A, the Commission may exercise its powers of conciliation in relation to a 
matter even if an application for an enterprise order has been made in relation to the same matter." 

The Full Bench in Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) 
(2004) 84 WAIG 694 considered the nature of an application under s 42I.  At [69] to [82] the Full Bench held: 

"These are principal objects of the Act:- 
'6. Objects 

The principal objects of this Act are —  
(a) to promote goodwill in industry and in enterprises within industry; 
(aa) to provide for rights and obligations in relation to good faith bargaining; 
… 
(c) to provide means for preventing and settling industrial disputes not resolved by amicable 

agreement, including threatened, impending and probable industrial disputes, with the maximum 
of expedition and the minimum of legal form and technicality;' 

S6(ad) prescribes that one of the principal objects of the Act is to promote collective bargaining and to establish the 
primacy of collective agreements over individual agreements. 
Next, s6(ae) prescribes as a principal object, the following:- 

'To ensure that all agreements registered under the Act provide for fair terms and conditions of 
employment;' 

Principal object (ag) contained in s6 is:- 
'To encourage employers, employees and organisations to reach agreements appropriate to the needs of 
enterprises within industry and the employees in those enterprises;' 

S6(ca) prescribes that it is a principal object to provide a system of fair wages and conditions of employment. 
Part II Division 2B of the Act which contains s41 and s42H and s42I, inter alia, fulfils and manifests those objects.  
There is a mechanism provided by the Division to enable goodwill in industry to be achieved by industrial 
agreements which are collective agreements brought about by bargaining and indeed, good faith bargaining.  They 
are achievable within enterprises.  Such agreements exist, inter alia, to prevent or settle disputes and by agreement 
to achieve fair and reasonable terms and conditions in enterprises for employers and employees. 
That is borne out further by the fact that an enterprise order must be made only if it is fair and reasonable in the 
circumstances and provided that it contains the provisions which might be contained in an industrial agreement 
between organisations, associations and employers, not individual employees. 
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The initiative under Part II Division 2B is in the hands of the parties who initiate and continue the process of 
bargaining in good faith until they reach an agreement.  The Commission’s role is only to register and to assist the 
clear expression of the parties’ intentions in the agreement (see s41(1) and (3) of the Act). 
Further, if the process to agreement requires assistance or if it does not succeed, the Commission is empowered to 
assist in or resolve the process by its powers of conciliation and arbitration under the Act.  Indeed, the parties may, 
inter alia, agree to the Commission making orders for some of the terms of the agreement in that event (see s42G). 
However, the Commission cannot require a negotiating party to enter into an agreement or to prescribe its terms 
save and except to the limit and the extent prescribed by s42G. 
It is only if bargaining does not occur or does not lead to an agreement that the Commission can make an enterprise 
order under s42I(1) pursuant to an application under s42I(2) made within 21 days under s42I(3).  At first instance in 
this case, there was a s42I(2) application for an enterprise order when bargaining did not occur or failed. 
It is noteworthy that the Commission may use, in any event, its almost unlimited powers to conciliate and arbitrate 
conferred by s32 and s44, including the power to summon compulsory conferences under s44 (see s32A), at any 
time, and, in particular, to do so, even if an enterprise order has been made. 
This illustrates the fact that the Commission is a participant in processes under Part II Division 2B in certain 
circumstances, including the circumstances which obtained here.  In making an enterprise order, it is trite to 
observe, the Commission must act according to equity, good conscience and the substantial merits of the case 
without regard to technicality or legal forms (see s26(1)(a)). 
Further, a s42I(2) application is not an inter partes matter of the kind referred to in the authorities cited above.  An 
application under s42I(2) is not a cause of action nor does it relate to a cause of action or a suit.  It is an act of 
arbitration dealing with the future rights of the parties akin to the award-making power.  The Commission, in 
making its decision, is required to have regard for the interests of the persons immediately concerned, whether 
directly affected or not, and, where appropriate, for the interests of the community as a whole (see s26(1)(c)).  That 
illustrates that the proceedings are not inter partes.  In addition, there are matters such as the state of the national 
and state economy and the need to encourage employers and employees and organisations to reach agreements 
appropriate to the needs of enterprises and the employees in those enterprises. There are also matters such as the 
need to facilitate the efficient organisation and performance of work according to the needs of an industry and 
enterprises within it, balanced with fairness to the employees in the industry and enterprises are required to be 
adverted to.  (These matters need to be adverted to pursuant to s26(1)(d)(i), (ii), (iii), (vi) and (vii) respectively).  
There are other matters, too, under that section which the Commission is required to take into account which are not 
directed necessarily to the interests of the parties to the application before the Commission." 

Further at paragraphs [95] and [96] the Full Bench found that the process under s 42I(c) and (d) confers a discretion to 
make an enterprise order.  The Full Bench also found that the terms of an enterprise order are limited.  At [109] the Full 
Bench held: 

"…They are limited to providing for any matter that might otherwise be provided for in an industrial agreement to 
which the initiating, negotiating or other prescribed parties were parties.  Also, the Commission can only make 
provision in the order for matters which the Commissioner considers fair and reasonable in the circumstances.  In 
our opinion, that clearly means that the Commissioner stands in the shoes of the parties and constructs, in lieu of an 
industrial agreement, orders which are in the same terms as such agreement were it reached and contained fair and 
reasonable conditions.  The role of the Commissioner is therefore to determine also whether there should have been 
an agreement and what matters the enterprise order, in its place, ought to provide for, asking himself whether it is 
fair and reasonable to make the order sought, in all of the circumstances, therefore.  The Commissioner must make a 
finding, therefore, that there are matters which might otherwise have been provided for in the agreement between 
the prescribed parties, and, second, that the Commissioner considers it fair and reasonable to make the order, in all 
of the circumstances.  There are only two steps in the process.  This, of course, means that the Commissioner must 
consider and apply s26(1)(a), s26(1)(c) and, if applicable, s26(1)(d).  It is inevitable that one of the circumstances to 
be considered will almost always be whether the terms sought are fair and reasonable and therefore the two 
considerations contained in s42I(c) and (d) were, to some extent, overlapped.  It is also fair to say that, if the terms 
of the order sought might have been contained in an agreement between the parties, which has to be found before 
the Commissioner can proceed, then that sort of finding may often go a long way to determining whether the terms 
are fair and reasonable and whether even sometimes it is fair and reasonable to make the enterprise order sought." 

As to the nature of an enterprise order the Full Bench agreed with a submission made on behalf of the Appellant that the 
making of an enterprise order is similar to the making of an award.  It is the resolution of matters between the parties by 
an order of the Commission.  Further, the party who seeks an enterprise order carries the burden of establishing that the 
order should be made and in the terms which it is sought the order be made (see paragraphs [117] to [121]).” 

51 The union submits that it is appropriate for the Commission to issue the first enterprise order containing an immediate increase 
of 7 per cent to employees covered by the 2005 Agreement plus a lump sum payment equivalent to the 7 per cent wage 
increase from 1 January 2008 to the date of the order.  The union argues that it is fair and reasonable that the first enterprise 
order issue for a number of reasons.  The amount the union is seeking is less than what the department is offering employees in 
its proposed enterprise order, the quantum is similar to the rate of inflation, the increase will not result in Western Australian 
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TAFE employees being paid wages higher than TAFE employees in a number of other States, it has been the parties’ past 
practice to agree on wage rises taking effect from the date on which their previous agreement expired and the quantum of this 
increase, backdated to 1 January 2008, was offered to the union as an initial payment during negotiations.  The department 
maintains that the first enterprise order should not issue and no pay increase or lump sum payment should be awarded to TAFE 
employees as the Commission should not issue any enterprise order until all of the evidence with respect to the issues in 
dispute has been heard and the department submits that it would be unfair and unreasonable to award any pay increase unless 
and until the Commission is satisfied that there is a sufficient basis for doing so.  The department argues that the Commission 
can only determine what is fair and reasonable to include in any enterprise order after hearing all of the evidence and the 
parties’ submissions and submits that the Commission should not rely on offers exchanged between the parties during 
negotiations as the department made their offers based on a package which included the union accepting a range of award and 
other changes. 

52 After carefully considering the parties’ submissions and evidence, the terms of Part II Division 2B of the Act and when taking 
into account relevant s 26 considerations and the objects of the Act, I decline to issue the first enterprise order being sought by 
the union at this point in time and I also do not accept the union’s argument that there is sufficient information before the 
Commission to conclude that it is fair and reasonable to issue the first enterprise order. 

53 The first enterprise order contains a significant wage increase of 7 per cent backdated to 1 January 2008 without any changes 
to TAFE employees’ contracts of service and the union maintains that this increase is justified for the reasons already detailed 
in paragraph 51 and argues that this constitutes a sufficient basis for the Commission to be satisfied that it is fair and 
reasonable in all of the circumstances to issue an enterprise order containing a 7 per cent wage increase plus back pay to 
1 January 2008. 

54 I am not satisfied that the factors relied upon by the union constitute a sufficient basis to conclude that it is fair and reasonable 
in all of the circumstances to issue the first enterprise order.  I find that it is not appropriate to rely on interstate wage 
comparisons of TAFE employees throughout Australia to determine that a 7 per cent wage increase is appropriate without 
confirmation about the conditions of employment of TAFE employees in other States.  Even though CPI movements are a 
relevant consideration when determining wage increases to be awarded to employees I find that this is not a major factor to 
take into account when determining whether the wage increase of 7 per cent should be awarded to TAFE employees without 
any other evidence about the substantive issues in dispute being before the Commission.  I am also of the view that CPI 
movements are only one of a number of relevant considerations that would normally be considered by parties when negotiating 
the terms of an industrial agreement.  It is not in dispute that during negotiations between the parties a wage increase of 7 per 
cent was offered to the union backdated to 1 January 2008.  Even though this offer was made by the department prior to a 
declaration issuing that bargaining between the parties had ended I accept that the offers made by the department to the union 
during negotiations were made on a without prejudice basis and the department’s offers were predicated on the union and its 
members accepting changes and initiatives in exchange for being paid the quantums offered.  In the circumstances I accept that 
the department is now not bound by these offers and I place little if any weight on the quantum of these offers.  Furthermore, 
both Mr Hedger and Mr Wishart confirmed that the last offer of 7 per cent backdated to 1 January 2008 made by the 
department in April 2008 was later withdrawn.  I also do not place much emphasis on the substance of without prejudice 
discussions and offers made during negotiations between the parties prior to arbitration occurring as I accept that these offers 
were made in the spirit of reaching an agreed settlement. 

55 I am of the view that there is uncertainty about the cost of the union’s claim compared to the quantum being offered by the 
department and as a result I find that this adds weight to my decision not to issue the first enterprise order.  The union relies on 
the quantum being sought in the first enterprise order being less than the wage increases the department proposes in its 
enterprise order and argues that as there is a difference of 4.55 per cent in what is being sought in the first enterprise order and 
the quantum proposed by the department in its enterprise order a wage increase of 7 per cent is a reasonable quantum to award 
TAFE employees.  It is unclear what the financial impact of the union’s claim will be and the exact quantification of the cost of 
the union’s claim compared to the cost of the department’s proposed increase.  The union’s claim is effective from 1 January 
2008 and will be delivered approximately six months earlier than the issuance of any second enterprise order.  The department 
is offering a wage increase of 11.55 per cent over two years commencing with an initial quantum of 5.65 per cent effective 
from the date of the enterprise order and no provision is made in its proposed enterprise order for any back pay to be paid to 
TAFE employees from 1 January 2008.  In my opinion a direct comparison of a percentage increase of 7 per cent compared to 
11.55 per cent is not indicative of the real cost of the union’s claim as the first enterprise order includes a 7 per cent wage 
increase operative from 1 January 2008 and the department’s enterprise order will not, if the Commission decides to issue the 
order, be effective until after February 2009.  In the circumstances I currently do not have sufficient information before me to 
assess the real cost impact of a 7 per cent increase effective from 1 January 2008 compared to a 11.55 per cent increase 
effective from much later dates. 

56 In the absence of compelling reasons to justify the awarding of a pay increase prior to the substantive matter being heard and 
as I am not satisfied that it is fair and reasonable in the circumstances on the information currently before me to grant the 7 per 
cent wage increase backdated to 1 January 2008 and when taking into account relevant objects of the Act, including s 6(ae) and 
s 6(ca), I decline to issue the first enterprise order. 

57 The 2005 Agreement expired on 31 December 2007 and the hearing of the evidence with respect to the issuance of an 
enterprise order will not take place until February 2009 given the complexity of the issues in dispute between the parties.  As 
there will be a delay of over a year since TAFE employees have had a wage increase I will hear further from the parties in 
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February 2009 after the evidence has been heard as to whether or not the first enterprise order or any other enterprise order 
should issue prior to finalising the substantive matter. 

58 An order will now issue dismissing the union’s claim for the first enterprise order (Attachment A to the union’s Notice of 
Answer and Counter Proposal to the department’s proposed enterprise order lodged on 5 September 2008, as amended on 
24 September 2008). 

 

2008 WAIRC 01508 
APPLICATION FOR ENTERPRISE ORDER PURSUANT TO S.42I OF THE ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING AND OTHERS 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF W.A. (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 21 OCTOBER 2008 
FILE NO/S APPL 18 OF 2008 
CITATION NO. 2008 WAIRC 01508 
 
Result Dismissed 
Representation 
Applicant Mr D Matthews (of Counsel) 
Respondent Mr M Bromberg (Senior Counsel) 
 

Order 
HAVING HEARD Mr D Matthews (of Counsel) on behalf of the applicants and Mr M Bromberg (Senior Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the respondent’s application for the enterprise order set out in Attachment A to its Notice of Answer and Counter-
proposal lodged in the Commission on 5 September 2008 (as amended on 24 September 2008) be and is hereby 
dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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-v- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 5 NOVEMBER 2008 
FILE NO/S APPL 12 OF 2008 
CITATION NO. 2008 WAIRC 01562 
 
Result Order issued 
Representation 
Applicant Mr H J Dixon (Senior Counsel) and Mr R L Bathurst (of Counsel) 
Respondent Mr M Bromberg (Senior Counsel) and Mr S Millman (of Counsel) 
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Order 

WHEREAS on 10 January 2008 the Director General, Department of Education and Training (“the applicant”) lodged a Notice to 
Initiate Bargaining with the State School Teachers’ Union of WA (Incorporated) (“the respondent”) to negotiate an industrial 
agreement under s 42 of the Industrial Relations Act, 1979 (“the Act”) for school teachers and school administrators employed by 
the applicant in Western Australia; and 

WHEREAS on 31 January 2008 the respondent replied to the Notice to Initiate Bargaining stating that it wished to enter into 
negotiations to reach agreement on an industrial agreement; and 

WHEREAS negotiations for an industrial agreement were unsuccessful; and 

WHEREAS after hearing from the parties on 6 June 2008 the Commission issued a declaration that bargaining between the 
applicant and the respondent had ended; and 

WHEREAS on 27 June 2008 the applicant lodged an application for an enterprise order under s 42I(1) of the Act (as amended on 
4 July 2008); and 

WHEREAS a directions conference was held on 1 July 2008 with respect to this application and the matter was set down for 
hearing on 8 to 12, 15 to 19 and 22 to 26 September 2008; and 

FURTHER by letter dated 3 July 2008 the parties were given directions in respect to the hearing of the matter; and 

WHEREAS on 24 July 2008 the parties advised the Commission that they had reached an in-principle agreement on the terms of an 
industrial agreement which was subject to ratification by the respondent’s members; and 

FURTHER given this agreement the parties requested that the hearing dates in September 2008 and the programming directions 
with respect to the hearing be vacated and 

WHEREAS on 25 July 2008 the parties were advised that as they had reached an in-principle agreement on the terms of an 
industrial agreement the hearing dates would be vacated and the parties were no longer required to comply with the directions 
contained in the Commission’s letter dated 3 July 2008; and 

WHEREAS the in-principle agreement was rejected by the respondent’s members and on 15 and 22 September 2008 the 
Commission convened conferences to deal with programming issues in respect to the hearing of this application; and 

WHEREAS at the conference held on 22 September 2008 the Commission advised the parties that the matter would be set down for 
hearing on 2 to 5, 8 to 12 and 15 to 19 December 2008; and 

FURTHER by letter dated 25 September 2008 the parties were given directions in respect to the hearing of the matter which 
included an opportunity for either party to apply to vary the directions; and 

WHEREAS on 10 October 2008 the respondent applied to vary the directions and the dates of hearing contained in the 
Commission’s letter to the parties dated 25 September 2008; and 

WHEREAS on 14 October 2008 and 20 October 2008 the Commission convened conferences for the purpose of dealing with the 
respondent’s request to vary the directions; and 

WHEREAS at the conference held on 14 October 2008 the respondent was granted leave to file its Notice of Answer and Counter-
proposal after 10 October 2008 and on 16 October 2008 the respondent lodged its Notice of Answer and Counter-proposal to the 
applicant’s proposed enterprise order; and 

WHEREAS the respondent argued that the hearing with respect to this application be adjourned until early 2009 and be set down 
for hearing for six weeks and that as a result the programming dates be varied so that the respondent can adequately prepare for the 
hearing given the range and complexity of the matters to be heard and determined; and 

WHEREAS the respondent also argued the following in support of its request that the hearing be delayed: 

• the respondent’s senior officials were currently engaged in lengthy negotiations with the applicant with a view to reaching 
agreement on the issues in dispute between the parties; 

• that notwithstanding these negotiations taking place the respondent was putting a significant amount of resources into 
preparing for arbitration; 

• that more time was required to identify relevant documentation the respondent needed to adequately prepare and conduct 
its case; 

• that there is little if any prejudice to the applicant in delaying the hearing until early 2009; and 

WHEREAS the applicant argued the following in support of its claim that the hearing should not be delayed: 

• the respondent has had sufficient time to prepare its case given that bargaining between the parties ended on 6 June 2008; 
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• that any delay in the hearing of this matter will create uncertainty for teachers and will have a deleterious impact on 
schools and therefore the community; and 

WHEREAS having considered the submissions of the parties the Commission was of the view that the hearing of the issues in 
dispute should be set down for two weeks in December 2008 and four weeks in March 2009; and 

WHEREAS in reaching this view the Commission was satisfied that both parties had a sufficient opportunity to fairly and 
adequately prepare and present their respective cases if the matter commenced on 8 December 2008 and be listed for six weeks of 
hearing; and 

WHEREAS in reaching this decision the Commission took into account equity and fairness and the substantial merits of this case, 
the objects of the Act, the Commission’s powers under the Act and in particular s 27, the public interest and the interests of the 
parties involved in the dispute; and 

WHEREAS on 21 October 2008 the Commission issued a minute of proposed order with respect to this matter; and 

WHEREAS on 23 October 2008 the applicant sought to vary the date in the minute of proposed order with respect to when witness 
statements should be filed and served; and 

WHEREAS the Commission set the matter down for a speaking to the minutes on 29 October 2008; and 

WHEREAS on 28 October 2008 the applicant requested that the speaking to the minutes be adjourned to allow the parties to hold 
discussions which may impact on the speaking to the minutes; and 

WHEREAS the respondent consented to this adjournment being granted; and 

WHEREAS as both parties sought further time to hold discussions the speaking to the minutes was adjourned to a date to be fixed; 
and 

WHEREAS on 3 November 2008 the applicant advised the Commission that the parties had reached an in-principle agreement with 
respect to the salaries and conditions of teachers, school administrators and other school staff and the parties were seeking a delay 
in the hearing of this application as the respondent’s members had to vote on the in-principle agreement; and 

FURTHER the applicant and the respondent proposed amendments to the hearing and programming dates contained in the minute 
of proposed order that issued on 21 October 2008 to take into account the delay in the hearing of this application; and 

WHEREAS on 4 November 2008 the Commission convened a conference to discuss the parties’ application to vary the minute of 
proposed order that issued on 21 October 2008; and 

WHEREAS at the conference the parties were advised that the Commission was satisfied that the hearing of this application should 
be delayed so that a ballot of the respondent’s members could take place with respect to the in-principle agreement reached between 
the parties and the Commission indicated that a further minute of proposed order would issue containing the revised hearing and 
programming dates proposed by the parties in the applicant’s letter to the Commission dated 3 November 2008; 

NOW THEREFORE having heard Mr H J Dixon (Senior Counsel) and later Mr R L Bathurst (of Counsel) on behalf of the 
applicant and Mr M Bromberg (Senior Counsel) and later Mr S Millman (of Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders: 

1. THAT the directions contained in the Commission’s letter dated 25 September 2008 be revoked. 

2. THAT the hearing dates of 2 to 5, 8 to 12 and 15 to 19 December 2008 be vacated. 

3. THAT the matter be set down for hearing on 16 to 20 March 2009, 23 to 27 March 2009, 30 March to 2 April 
2009, 28 April to 1 May 2009, 4 to 8 May 2009 and 11 to 15 May 2009 inclusive. 

4. THAT the parties are to file and serve witness statements by no later than the close of business on 9 February 
2009. 

5. THAT the parties are to file and serve any witness statements in reply by no later than the close of business on 
3 March 2009. 

6. THAT the discovery of documents is to be informal and the parties are to exchange any documents they will be 
relying on at the hearing and any additional documents relevant to the proceedings by no later than the close of 
business on 9 February 2009. 

7. THAT the parties are to file and serve outlines of submissions by no later than the close of business on 9 March 
2009. 

8. THAT the parties have liberty to apply in relation to the above orders. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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NOTICES—Appointments— 

2008 WAIRC 01528 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner SM Mayman to be an additional Public Service Arbitrator for a period of one year from the 10th day of November, 
2008. 
Dated the 27th day of October, 2008. 

 
CHIEF COMMISSIONER A.R. BEECH 

 
 

2008 WAIRC 01529 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner S Wood to be an additional Public Service Arbitrator for a period of one year from the 10th day of November, 2008. 
Dated the 27th day of October, 2008. 

 
CHIEF COMMISSIONER A.R. BEECH 
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APPEAL AGAINST THE DECISION MADE ON 7 FEBRUARY 2008 RELATING TO A VARIATION OF A 

CONTRACT OF EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANA MARY DOROTHEA RIDGE 
APPELLANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S WOOD – CHAIRMAN 
 MR E ISAILOVIC – BOARD MEMBER 
 MR C FLOATE – BOARD MEMBER 
HEARD THURSDAY, 15 MAY 2008, THURSDAY, 24 JULY 2008 
DELIVERED THURSDAY, 2 OCTOBER 2008 
FILE NO. PSAB 8 OF 2008 
CITATION NO. 2008 WAIRC 01467 



88 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    2185 
 

 

CatchWords Public Service Appeal Board – Variation of contract of employment from full-time to part-time –
Frustration of employment – Medical incapacities – Physical restrictions – Reduction of hours – 
Alternate suitable tasks – Repudiation – Industrial Relations Act 1979 s 80I(1) – Public Sector 
Management Act 1994. 

Result Appellant's full-time contract reinstated 
Representation  
Applicant Ms C Reid and with her Ms K Worlock 
Respondent Ms M Zanello and with her Ms K Tyers 
 

Reasons for Decision 
1 These are the unanimous Reasons for Decision of the Public Service Appeal Board (the Board). 
Background 
2 This appeal concerns Ms Diana Ridge, a Level One, Library Officer with the State Library.  Ms Ridge has worked in the 

Library since 1977 as a full-time employee.  Ms Ridge had for some time been receiving weekly hydrotherapy treatment 
during working hours.  On 15 January 2008 she notified her employer that she no longer required such treatment during 
working time.  Her employer sought safe, suitable duties to cover the 5 hours per week in which she previously had been 
absent on personal leave.  As of 7 March 2008 her hours of work were reduced from 37.5 to 32.5 per week because the 
employer maintains that they could not find work for her, for those additional 5 hours per week, due to her physical 
incapacities.   

3 A fuller account of the history of this matter appears in the agreed facts.  They read as follows: 
“1. The Appellant is Ms Diana Ridge. 
2. The Civil Service Association of Western Australia (Incorporated) is a registered organisation of employees 

who is representing the Appellant in this matter. 
3. The Respondent, namely, the Department of Culture and the Arts (“the Department”) is a State government 

agency responsible for managing the State Library of Western Australia. 
4. The Appellant has been employed by the Department since 1977. 
5. There are a number of industrial instruments that form the terms and conditions of the Appellant’s employment. 

They include: 
• Public Service Award 1992; and 
• Public Service General Agreement 2006 PSAAG 7 of 2006. 

6. The Appellant is currently employed as a Level 1 Library Officer: Reformatting. 
7. Up until 7 March 2008, the Appellant was a full-time employee. 
8. From approximately February 2007, the Appellant began attending Hydrotherapy appointments for 

approximately 5 hours per week during which she utilised her personal leave entitlements. 
9. In September 2007, the Respondent requested that the Appellant attend an independent functional assessment 

with an Occupational Physician. 
10. The Occupational Physician, Dr Connaughton, assessed the Appellant on 8 November 2007, and subsequently 

provided the Respondent with a report. 
11. On 15th January 2008, the Appellant notified the Respondent that she would no longer be taking personal leave 

for 5 hours a week. 
12. The Appellant was available to work an additional 10 hours per fortnight. 
13. The Respondent made several attempts to find suitable operationally meaningful alternate duties for the 

additional hours the Appellant was available to work 
14. The Respondent was unable to find the Appellant safe suitable and operationally meaningful alternative duties 

across the portfolio. 
15. On 7th February the Respondent notified the Appellant verbally and in writing that her hours would be reduced 

from 37.5 to 32.5 per week. 
16. This decision was effective as of 7 March 2008 after which the Appellant would be deemed a part-time 

employee and her salary would be reduced accordingly. 
17, The Appellant did not consent to the Respondent reducing her hours or her employment status. 
18. The Appellant filed an application with the Public Service Appeal Board (“PSAB”) on 28 March 2008 seeking 

a review of the Respondent’s decision to reduce her working hours.” 
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4 Ms Ridge alleges that the reduction in hours is a repudiation of her contract which amounts to a dismissal.  She has appealed 
the employer’s decision pursuant to s.80I(1)(e) of the Industrial Relations Act 1979 (“the Act”).  Her employer submits that Ms 
Ridge has frustrated her contract by virtue of her inability to perform her full duties.   

5 Section 80I of the Act states: 
“80I.  Appeals  

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, 
a Board has jurisdiction to hear and determine —  
(a) an appeal by any public service officer against any decision of an employing authority in 

relation to an interpretation of any provision of the Public Sector Management Act 1994, and 
any provision of the regulations made under that Act, concerning the conditions of service 
(other than salaries and allowances) of public service officers; 

(b) an appeal by a government officer, who is the holder of an office included in the Special 
Division of the Public Service for the purposes of section 6(1) of the Salaries and Allowances 
Act 1975, under section 78 of the Public Sector Management Act 1994 against a decision 
referred to in subsection (1)(b) of that section; 

(c) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, 
by any government officer who occupies a position that carries a salary not lower than the 
prescribed salary from a decision, determination or recommendation of the employer of that 
government officer that the government officer be dismissed; 

(d) an appeal by a government officer, other than a person referred to in paragraph (b), under 
section 78 of the Public Sector Management Act 1994 against a decision referred to in 
subsection (1)(b) of that section; 

(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, 
by any government officer who occupies a position that carries a salary lower than the 
prescribed salary from a decision, determination or recommendation of the employer of that 
government officer that the government officer be dismissed, 

 and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e). 
(2) In subsection (1) “prescribed salary” means the lowest salary for the time being payable in respect of a 

position included in the Special Division of the Public Service for the purposes of section 6(1) of the 
Salaries and Allowances Act 1975. 

(3) A Board does not have jurisdiction to hear and determine an appeal by a government officer from a 
decision made under regulations referred to in section 94 of the Public Sector Management Act 1994.” 

6 The letter of 7 February 2008 [Exhibit A1, Attachment L] which was sent to Ms Ridge by Mr Cowcher, her acting Director, is 
central to this matter.  The letter states: 

“On 15 January 2008 you informed the library that, with immediate effect, you would no longer be using your Personal 
Leave to attend your hydrotherapy sessions on Tuesdays and Wednesdays. 
Accordingly, on 16 January 2008 I met with you in the presence of Jenny Crabtree and Anne Keehan to inform you that, 
following your advice of 15 January 2008, a search would be undertaken to see if there were any suitable alternate duties 
which were meaningful and ongoing which could be provided to you to ‘fill in’ the time that you had previously attended 
hydrotherapy.  At that meeting you were also informed that currently there were no suitable alternate duties available for 
you to perform after the completion of your collating duties on Tuesdays and Wednesdays.  I also informed that you 
would continue to be paid for 37hrs 30mins work per week whilst the search was underway. 
The library has now completed its search.  This search has involved looking for suitable alternate work across the entire 
library.  Please see Appendix I - ‘SLWA Search for Suitable Alternate Duties for Diana Ridge’ for a summary.  A search 
has also been conducted across the wider Portfolio e.g. the Western Australian Museum, the Art Gallery of Western 
Australia, Perth Theatre Trust and the Department itself.  Please see Appendix 2: ‘Portfolio - Search for Suitable 
Alternate Duties for Diana Ridge’ for a summary.  No alternate suitable duties have been found. 
With respect to beyond the Department, i.e. to the wider state public service, as your position is not being abolished the 
Department has no power to transfer you to another agency. 
Consequently; this letter is to inform you that based on the advice received in Dr Connaughton’s report dated 9 
November 2007, which the library is following in good faith; the library is now unable to provide you with 37hrs 30 mins 
per week of suitable, safe, meaningful and ongoing work.  Accordingly, the library will be reducing your hours from 
37hrs 30mins per week to 32hrs 30mins per week.  The library acknowledges it has to give you four weeks notice of a 
change in roster so your pay will only be affected from 7 March 2008. 
Purely for your information I have attached some information from the Government Employee Superannuation Board 
(GESB) regarding Transitioning into Retirement. Changes to legislation now enable employees who have reached the 
preservation age to access their superannuation benefits whilst still employed.  This may be an option you wish to 



88 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    2187 
 

consider.  However; I recommend that you seek advice from GESB and/or a financial planner prior to making any 
decisions.” 

7 Following a conference in the Commission, the parties agreed to some temporary arrangements involving the use of long 
service leave credits by Ms Ridge to cover the 5 hours per week, pending the outcome of this appeal.  These arrangements do 
not concern the PSAB except to say that the parties agree that Ms Ridge’s leave entitlements will be adjusted, if need be, in 
accordance with the outcome of this matter. 

The Evidence 
8 Evidence was given by Ms Diana Ridge, the appellant, Mr George Cowcher, Acting Director, Resource Services, Ms Julie 

Ham, Manager of Information Services and Ms Nadine Redmond, Manager Human Resources.  Credibility is not an issue in 
this matter.  Each witness gave their evidence in an honest and straightforward manner to the best of their recall.   

9 In effect, much of the evidence is common or unchallenged and the evidence for the parties differs primarily around the 
medical evidence of Dr Connaughton, the capacities of the appellant, the availability of suitable work and of course the 
correctness of the decision to reduce Ms Ridge’s weekly hours.  Ms Ridge also contends that she is being discriminated against 
due to her age; she is currently 67 years of age. 

10 The appellant’s evidence is that she last worked a full working week on 22 July 2006.  From August 2006 to December 2006 
she attended physiotherapy and from February 2007 to December 2007 she attended hydrotherapy. 

11 She never consented to the reduction in hours.  The employer did not mention frustration of employment.  The reduction in 
hours has affected her way of life, mortgage and superannuation. 

12 The appellant says that she does not have full-time duties in the reformatting section.  She could do work in the research room.  
She could do more duties in serials section in distribution.  She could do more typing in the acquisition orders section.  There is 
work in preservations, typing condition reports and typing of quality certificates that she could do.  She could also do some 
shifts in reception.  She has not asked the Department for those additional duties, but would like to fill the five hours a week 
with some work.  She did seek the receptionist position when a vacancy arose.  She cannot work nights and Sundays as she 
depends on public transport.  She could work Saturdays.  She is aware that Client Services work on a seven day a week roster.  

13 She expressed her concern that on a number of occasions the issue of retirement has been raised with her.  She considers 
herself healthy and fit for work and wants to continue working for some time.  She considers the attitude of the employer to be 
against Government policy of encouraging older workers to remain in the workforce. 

14 Under cross-examination Ms Ridge says that she was advised that the rigid roster was put in place to ensure that she works 
safely, but this was not possible as the supervisors do not have the time to monitor her duties.  She mentioned a time when she 
was nearly crushed in the compactus. 

15 She agreed that her medical practitioner, Dr Sivasithamparam sent letters to the department on three different occasions with 
restrictions on the duties which she could perform.  Ms Ridge had to avoid all heavy lifting, carrying, pushing and pulling, 
pulling books that weigh over 2 kilos and constant repetitive use of the hands. 

16 Ms Ridge challenged Dr Connaughton’s report and says she could not afford to pay for a second medical opinion herself.  Dr 
Connaughton’s report advised that Ms Ridge should avoid prolonged data entry, limit carrying and lifting heavy items to 
around five kilos and avoid repetitive pinching, gripping and twisting movements.  Ms Ridge says that she could not do more 
collating work than Dr Connaughton recommended as it involves too much repetitive work turning pages. 

17 Mr Cowcher’s evidence in his written statement is that: 
“5. The majority of collection work undertaken by Level 1 Library Officers within the Resource Services 

directorate involves manual handling e.g. lifting, carrying, twisting, gripping, pinching, pushing type 
movements, as well as standing and walking. 

6. The Preservation & Maintenance team contains three sub-teams: 

• Reformatting. The main duty of Level 1 Library Officers is the collation of newspapers, a process required 
prior to microfilming. This involves the checking, lifting and turning of numerous pages of newspapers, 
often very fragile, each day. Level 1 Library Officers are required to carry out the following key tasks: 
physically prepare library and archival original materials (eg newspapers) for filming; undertake some 
basic microfilming under supervision. The movements required involve repetitive hand movements, 
gripping, pinching and twisting type movements, lifting and carrying, standing and walking. 

• Conservation. The main duty of Level 1 Library Officers is the repair of library resources (eg books, 
videocassettes). This involves lifting, gluing, covering and general repair work on the full range of library 
resources. Level 1 Library Officers are required to carry out the following key tasks: repairs to all formats 
of resources; assessment of resources for repair of binding or discard. The movements required involve 
repetitive hand movements, gripping, pinching and twisting type movements, lifting and carrying, standing 
and walking. 

• Stock & Stack Maintenance. The main duty of Level 1 Library Officers is the retrieval of resources for 
clients and the shelving of items. This involves a great deal of physical activity including retrieval of 
books, boxes of newspapers and archival volumes for client use. Level 1 Officers are required to carry out 
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the following key tasks: shelving and retrieving resources in stack and public areas; organising and 
maintaining collections in good order; preparing resources for binding or repair; helping in stock takes of 
the collections. The movements required involve repetitive hand movements, gripping, pinching and 
twisting type movements, squatting and stretching movements, lifting and carrying, standing and walking. 

7. Level 1 Library Officers within the Access team are required to perform the following work: 

• Processing of archival resources including re-housing. This includes lifting, sorting and arranging 
materials ranging from sheets of paper through to large archival volumes. Re-housing includes 
construction of archival boxes and arrangement of materials into suitable storage. 

• Creating access to archival resources. This includes production of listings (inventories) of collections 
through to transcripts of oral history tapes. 

• The movements required involve repetitive hand movements, gripping, pinching and twisting type 
movements, squatting and stretching movements, lifting and carrying, standing and walking. 

8. Level 1 Library Officers within the Acquisitions team are required to perform the following work: 

• Accessioning new resources onto the state-wide database. This is all based around fulltime data entry and 
includes verification of invoices against orders, searching and loading catalogue records and enhancing 
records. 

• Processing new resources. This includes all formats of resources and involves processes such as entering 
data into the state-wide database to show receipt of journal issues, covering books, adding barcodes to 
resources, adding spine labels to resources and repackaging audio and CD sets into special plastic 
containers suitable for library shelves. 

• Distribution of resources within the building and to public libraries. This includes physically selecting 
resources from the shelves for sending to country libraries, scanning (with a ‘wand’) resources being sent 
to and received from all public libraries (~900,000 per year in total), discarding items from the state-wide 
database through scanning and shelving new resources in stack and open access areas. 

• Creation and maintenance of order records on the state-wide database. This involves constant data entry 
and includes creation of records and sending claims electronically. 

• The movements required involve repetitive hand movements, gripping, pinching and twisting type 
movements, squatting and stretching movements, lifting and carrying, standing and walking. 

• Not all activities in Acquisitions are ongoing because of specified breaks during the year, constant 
reassessment and changing of processes, and a move to suppliers providing more services (ie doing more 
of the work). 

…. 
12. The requirement of the fulltime position Ms Ridge occupies is that the incumbent collates a variety of 

newspapers for 37.5 hours per week. 
…. 

68. While Ms Ridge’s substantive position is a full time Level 1 Library Officer in Reformatting, she is only able to 
carry out her collating work for 10 hours per week (including breaks). 

69. Every effort has been made to provide Ms Ridge with alternative Level 1 Library Officer duties to make up a 
full time working week, however work available for Level 1 Library Officers in the State Library is based 
around lifting and moving books, and other library materials.” 

18 Mr Cowcher gave evidence that he has been Ms Ridge’s Director for two years since July 2006 when there was a restructure.  
Letters from the appellant’s physician led him to be concerned that the then work rotation roster (WRR) did not meet all the 
requirements set down by the physician.  Consequently, he had the WRR reviewed and Ms Ridge sent for assessment by 
Dr Connaughton.  He was asked what his specific concerns were and he replied: 

“Certainly the mention of not lifting and pushing and pulling out books less than two kilograms, because we were 
working on a five-kilogram limit. It talked specifically about the work rotation roster that we had in place at the time and 
… indicating that basically only two 45-minute shifts were suitable, and also suggesting that the preferred placement of 
Ms Ridge at the State Library would be in the research room and the reception area which wasn't in our work rotation 
roster, and that fell outside my area. It was in the client services directorate, whereas Ms Ridge and myself were in 
resource services which is where her substantive position is. So based on that, which I thought was getting us … reasoned 
… questioned the validity of the work rotation roster that we had in place, I needed to get some further assessment.” 
(T38-39) 

19 He agrees that the fact that Ms Ridge ceased attending hydrotherapy during working hours was a deciding factor in the 
decision to reduce her hours, as they did not have suitable work to fill those hours.  He was advised by human resources that he 
needed to give one month’s notice for change of roster.  He has never raised an issue of frustration of employment with Ms 
Ridge.   
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20 Ms Ham’s evidence in her written statement is: 
“8. Specific service points staffed by Officers are the Reception, Researchers’ Room, 2nd Floor Information/Loans 

Desk and Bookshop; staff also work in the Document Delivery Service. Being a library, the majority of work 
centres on gripping and lifting library resources in one way or another. 

9. Information Services has an allocated budget for 13.6 FTE level 1 Officer positions which includes 3 FTE 
Receptionist positions. 
…. 

20. Officer positions within the Client Services Directorate currently require Officers to be able to perform the 
following work: 
• Reception: required to work rostered hours for a 7 day per week operation including evenings and 

weekends. To answer switchboard and welcome and assist visitors to the State Library. The work on 
switchboard requires staff to flick switches, dial, and hold telephone receivers as well as using a mouse 
and keyboard. The movements require repetitive hand movements as well as gripping and twisting type 
movements. 

• Researchers’ Room: provide face-to-face services for researchers and undertaking tasks as required by 
Client Services. This room provides access to rare books and archival items so the Officer may be required 
to lift heavy items from time to time, as well as needing to tidy the area. This is not a busy area so other 
work is required to be undertaken and can involve a range of tasks.  Most tasks will require keyboarding, 
sometimes will be of a clerical nature, but is not always predictable. The majority of work requires 
repetitive hand movements. 

• Information Desk on Level 2: providing circulation/loan services and other face-to-face services for 
clients. Duties on this desk involve mostly standing, moving in and out of the collection, and lending items 
to clients; this requires lifting, carrying, moving items and certainly gripping and twisting type hand 
movements. 

• Bookshop: providing face-to-face services and retail duties. Duties require filling shelves when necessary 
as well as moving items for clients at point of sale e.g. packing purchased items into bags. These duties 
require lifting, carrying, moving items as well as gripping and twisting type hand movements. 

21. Within all of these work areas outlined above in paragraph 19 there is an expectation that, during quiet times, 
Officers complete other duties such as envelope stuffing, verifying document delivery requests (which entails 
keyboarding), packing items such as bookmarks and pamphlets (which entails lifting bundles of material) into 
presentation bags for public events or Better Beginnings program, assisting the Collection Development Team 
check materials. 

22. Officers are also required to assist clients with equipment such as printers, photocopiers and microfilm readers 
e.g. showing clients how to use the equipment, reloading paper into copiers and printers, cleaning computer 
monitors, threading microfiche onto readers, as well as assisting with function catering e.g. wheel out trolley, 
set up cups and/or glasses on table, put out food, place hot water urns and/or water jugs on table, clear these 
items up after the function -. while the weight of the materials used may not be an issue the actions of lifting, 
pushing and twisting would be of concern. 

23. Currently, Information Services has been able to provide Ms Ridge with a 2 hour Research Room shift on a 
Friday afternoon. 

24. While working this shift, Ms Ridge does not perform the full range of duties required of a Library Officer - 
Researchers’ Room. Normally they would be required to do a variety of tasks such as Document Delivery 
verification of the location of items, packaging and labelling materials for outreach programs, catalogue 
checking of donated materials, checking items in stock for relisting for public libraries, identifying suitable 
articles in newspapers to assist Subject Specialists. 
Ms Ridge however, performs a limited range of duties that are within her work restrictions.  For example Ms 
Ridge is only allocated up to 30 Loan requests for Document Delivery which she verifies the location of.  Other 
staff then check the accuracy of this work. 
This is less than other Officers would undertake in the same time period. 
…. 

26. The only other work that Ms Ridge has been offered within Client Services involves data entry of responses 
from an annual survey. I was approached by Mr Cowcher in mid June 2008 to see if Client Services had any 
duties available for Ms Ridge to perform whilst the Acquisitions Area within Resource Services underwent it’s 
biannual close down. The only suitable duty available was assisting with the data entry of the annual Client 
Services survey. This is not ongoing work.  

27. Ms Ridge has been performing this data entry work over a few shifts in early July 2008, after having been 
shown what to do and told to work in accordance with her work restrictions e.g. taking regular rest / stretch 
breaks, and ensuring that the work she is doing falls within the doctors advice to perform typing duties 
intermittently only. 
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…. 
36. The advice I have received regarding Ms Ridge’s physical restrictions places strict limitations on the amount of 

time per shift that Ms Ridge can spend performing gripping, pinching and twisting type movements and walking 
and standing.” 

21 Ms Ham gave evidence that in the Client Services area all staff are required to work rostered hours.  Most Library Officers 
would work one night a week, if not one night every two weeks, and approximately every second weekend, either Saturday or 
Sunday.  She says: 

“Well, we have an operational requirement. I mean, we have a limited number of staff ... that we have a very fine roster. 
It's a very complex roster in being able to get people to actually work, cover all the days that we're open and all the 
evenings and weekends. Quite small things can throw the roster quite out if we have people on leave, might be illness or 
various other things. So we have a very strict roster and we have to have everybody in that roster available to work those 
hours just to keep the library open and keep it operating, otherwise we have to make calls out for special people to work 
in addition, and sometimes then people end up working nearly ever weekend or extra, additional nights to cover those 
shifts.” (T48)  

22 Ms Ham has never discussed Ms Ridge’s injuries with her.  There is one person in her team who does not work evenings.  This 
person was given an exemption following the restructure.  Ms Ham was not aware that Ms Ridge could work Saturdays.  Ms 
Ham explained the roster as follows: 

“What we have done is although all of our library officers rotate through a full range of duties … so we don't have people 
rostered to just one position. There are a number of teams that about every 10 weeks rotate. So we have the area that looks 
after the researchers' room and that is teamed with working in document delivery. We have the reception team, and they 
have other duties off-desk, which is including doing all of the equipment assistance, assisting with functions. Then we 
have an attendant that does circulation desk, working in the music circulation desk. And the fourth team is the bookshop. 
So our library officers are required to work in each of those teams and right through those rotations. We don't have people 
who only work in one team now. That is for multiskilling, and they have to … for their own health and safety because 
there are a number of repetitive tasks, it allows us to actually ensure that people are doing different skills through that. So 
there is not a place as far as one position of receptionist. We have a reception team and they would then rote through the 
other duties as well.” (T51)  

23 Ms Redmond in her written statement gave the following evidence: 
“8. In May 1996, Ms Ridge lodged a workers’ compensation claim in relation to her wrists. 
9. In 2001, Dr Elder, an Occupational Physician, reviewed Ms Ridge stating in his subsequent report that in his 

medical opinion Ms Ridge had suffered a 5% permanent loss of function in each arm below the elbow. 
10. In 2003, Riskcover made an appointment for Ms Ridge to see Dr Dare, an Occupational Physician, for a review 

and in his subsequent report Dr Dare stated that in his medical opinion he did not consider Ms Ridge had a 
permanent work related disability and from a physical point of view her prognosis was excellent. 

11. Subsequently Riskcover ceased liability for this claim in March 2003. 
12. In May 2003, Ms Ridge lodged a workers’ compensation claim in respect to her left hip / thigh following a fall 

down some stairs whilst in the workplace. 
13. Approximately one month after lodging this claim Ms Ridge complained of pain in her right knee. 
14. RiskCover denied liability for Ms Ridge’s right knee condition. 
15. RiskCover ceased liability for the claim in relation to Ms Ridge’s left hip / thigh in August 2003, following a 

specialist review. 
…. 

23. The requirement of the fulltime position Ms Ridge occupies is that the incumbent collates a variety of 
newspapers e.g. new and old newspapers for 37.5 hours per week, similar to her previous role. 

24. However; Ms Ridge continued to only collate ‘new’ newspapers doing so on a fulltime basis. 
…. 

65. The ramifications of Dr Connaughton’s medical advice, were that the amount of time Ms Ridge was able to 
spend collating (her substantive role) was further reduced from 5½ hours of collating duties per day, to only a 
maximum of 2 hours per day. 
…. 

69. Dr Connaughton’s reply dated 22 November 2007; stated that Ms Ridge would most probably cope with 
shelving duties for 30 - 40 minutes in addition to two periods of collating of one hour each. 
…. 

81. Advice received from Dr Connaughton dated 17 December 2008 stated that in his opinion he believed it was 
safe for Ms Ridge to perform the Stock and Stack duty for three lots of 30 minutes per day. 
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82. On 10 December 2007, I also received a letter from Ms Ridge dated 4 December 2007, in which Ms Ridge 
brought to my attention that: 

• She wanted a copy of the letter and associated documentation that I had forwarded to Dr Conanughton on 
behalf of the State Library prior to Ms Ridge’s appointment with him on 8 November 2007; 

• She wanted details of a conversation I had with Dr Connaughton on 19 November 2007; 

• She had issue with comments made by Dr Connaughton in his report of 9 Novemeber 2007 regarding the 
number of times Ms Ridge was required to turn each page of a newspaper; 

• She felt newspaper collating is “the worst job I have ever done I have ever done in my entire working 
career in the library and overseas”; 

• She felt the Stock and Stack duty of placing stickers on all accessible books on easy to reach shelves is 
simple and “even a 4-year old child can do this” however it required sideways movements which is 
unsuitable; 

• She felt the only ‘suitable’ duty on the WRR is the Acquisitions typing orders; 

• She was surprised at Dr Connaughton asking her when she planned to retire and that she planned on 
working fulltime for another ten years; 

• She believed that “Doctors cannot comprehend management’s explanation of duties sitting in their surgery 
nor can they be expected to leave patients and come to the library for inspection. Quite frankly I don’t 
think you or my union representative Helen Oliveri can be expected to understand my duties without 
inspection”. 

…. 
112. From the receipt of Dr Connaughton’s medical advice and recommendations, the Library has endeavoured to 

provide Ms Ridge with safe, operationally meaningful and ongoing work which is in accordance with the stated 
physical restrictions. 

113. The advice the Library has received regarding Ms Ridge’s physical restrictions places strict limitations on the 
amount of time per shift that Ms Ridge can spend performing gripping, pinching and twisting type movements 
and walking and standing. 

114. The advice the Library has received also limits the weight Ms Ridge is able to lift and carry to 5kg, states she 
must avoid crouching and only allows Ms Ridge to intermittently operate a computer. 

115. The vast majority of level 1 Officer work within the Library involves repetitive manual handling e.g. repetitive 
hand movements such as data entry or pinching, gripping and twisting type movements as well as squatting, 
stretching, lifting, carrying and walking movements. 

116. Consequently, given Ms Ridge’s physical work restrictions. it is very difficult to find suitable safe meaningful 
and ongoing work for her. 

117. From a duty of care standpoint providing Ms Ridge with more or longer shifts in Client Services or Resource 
Services would be placing her in a situation that may put her at an increased risk of exacerbating or prolong her 
existing injuries.” 

24 Ms Redmond gave evidence that Exhibit R8 displays the work rosters that have been devised for Ms Ridge since the 
musculoskeletal report to the roster following Dr Connaughton’s advice.  

Submissions 
25 The respondent submitted that there has not been a unilateral variation of employment but in fact the full-time contract was 

frustrated by the appellant’s incapacity to perform required duties.  The Library has sought to accommodate Ms Ridge’s 
physical restrictions.  They again tried to do so after concerns were expressed by Ms Ridge and her general practitioner about 
the suitability of certain tasks.  The resulting Occupational Physician’s advice was incorporated into a new WRR to ensure 
safe, suitable work for Ms Ridge.  However, having tried and failed to find sufficient safe, suitable work there was no choice 
but to consider her full-time contract to be at an end.  The termination did not arise due to a unilateral decision by the employer 
to vary the contract due to cost-cutting or operational reasons.   

26 The respondent never sought to rely on Clause 9 of the Award in reducing the appellant’s hours.  There is an implied term in 
the contract that the employee must have the capacity to fulfil the contract; and the employment is bound by the Public Sector 
Management Act 1994 (PSMA).  Section 39 of the PSMA permits the employer to retire an employee on the grounds of ill 
health.  The Library followed the Guidelines produced by the Department of Premier and Cabinet which recommend 
alternative work options be explored.   

27 In terms of “frustration” of the contract, the respondent referred to the decision of the then President in Trevor Durham v 
Western Australian Government Railways Commission t/a Westrail 75 WAIG 1787 and submitted: 

“In particular his Honour observed that the doctrine of frustration occurs whenever the law recognises that without default 
of either party, a contractual obligation has become incapable of being performed because the circumstances in which the 
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performance is called for would render it a think radically different from that which was undertaken by the contract. His 
Honour references here Davis Contractors Ltd v Fairholme Urban District Council (1956) which was adopted in Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982).  
Additionally, his Honour, citing the tests set out in the case of Marshall v Harland and Wolff (1972) 1 WLR 899 noted 
that:  

“In the case of an employee, if his or her incapacity looked at before the purported dismissal was of such a 
nature or appeared likely to continue for such a period that further performance of his obligations in the future 
would either be impossible or a thing radically different from that undertaken by him and accepted by the 
employer under the agreed terms of his employment.””  (T70-71) 

28 Ms Zanello for the respondent referred also to Finch v Sayers and another (1976) 2 NSWLR 540; Hilton Hotels of Australia 
Ltd v Pasovska (2003) NSWIRC 17 and a discussion paper which was written by Prof Robert Guthrie of Curtin University and 
Frances Meredith of Flinders University.  She submitted that this matter was different to the Pasovska case in that the appellant 
still works part-time and there has not been a payout of leave.  The case of Michael Ratnayake and Sir Charles Gardner 
Hospital [1997] AIRC Q0091 was cited where Commissioner O’Connor found that the employment contract had been 
frustrated.  Ms Zanello submitted that there were a number of similar facts between that case and this matter.  The respondent 
cited the case of Loren Ermilov and Qantas flight Catering Limited [2004] AIRC PR953449 and referred to it as having very 
similar facts to this matter.  Ms Zanello submitted that if the Board found there had been no frustration of the employment 
contract then the employer had still acted in the “most valid, just and procedurally fair manner, and in accordance with the 
applicable award, agreement and legislation”.   

29 The respondent submitted that the situation it was faced with when dealing with Ms Ridge’s ongoing incapacity to perform the 
duties she was employed to undertake, accorded with the test set out in the case of Marshall v Harland and Wolff [1972] 1 
WLR 899 at 902: 

“....a contract should cease to bind the parties if, through no fault of either of them, unprovided for circumstances arise 
in which a contractual obligation becomes impossible of performance or in which performance of the obligation would 
be rendered a thing radically different from that which was undertaken by the contract” 

30 The expert medical opinion of Dr Connaughton, which is unchallenged by any contrary expert medical opinion, left the 
respondent in no doubt as to the fact that, due to her persistent medical condition, the appellant was, and would remain, 
incapable of performing the duties for which she was substantively employed to do. 

31 The respondent argues that they made every reasonable attempt to provide the appellant with safe and suitable work on a full 
time basis before eventually reaching the conclusion that to do so was an operational impossibility. 

32 The cases of Ratnayake and Ermilov are examples of situations where the Australian Industrial Relations Commission 
confirmed the right of an employer to bring a contract of employment to an end when an employee has been assessed as unable 
to perform the duties of their contracted position due to medical incapacity. 

33 Ms Reid for the appellant submitted that when Ms Ridge returned to work from her knee operation in 2006 she was asked by 
her employer whether she had considered retiring or going part-time.  Dr Connaughton also suggested that she go part-time.  
When Ms Ridge was advised of her reduction in hours the employer attached a copy of the GESB brochure “Your Retirement 
Options”.  This displays the employer’s desire for Ms Ridge to retire.   

34 Ms Ridge has never agreed with Dr Connaughton’s assessment.  She never consented to the reduction in hours.  Ms Reid 
referred the Board to Macken, O’Grady, Sappideen and Warburton at p.221 which states that repudiation of contract is a 
matter of fact not law.  She submitted that the principle in Rigby v Ferodo Ltd [1988] ICR 29 should be applied where the 
unilateral action by an employer to reduce remuneration constituted a fundamental and repudiatory breach.  She referred also 
to Globe Silver Ltd v Wong Chun Pong DCCJ5876/2003 and Local Government Engineers’ Association of New South Wales v 
Wollongong City Council (1995) 58 IR 245 where the employer expressed an intention to reduce unilaterally the contract or 
remove a valuable benefit and these were seen as repudiatory breaches of contract.  Furthermore the respondent breached an 
expressed clause in the Award (i.e. clause 9) by not obtaining consent.   

35 The appellant submitted that: 
“15.  Clause 9 ‘Part- Time Employment’ of the Award provides provisions for the parties to the contract to convert 

the employee’s employment status from full- time to part time.  
16.  For a conversion to occur both parties must consent to the conversion in writing. 
17.  Without consent conversion cannot occur. 
18.  In this case, the Respondent ignored this clause 
19. The Respondent unilaterally reduced the Appellant’s hours which converted her employment status to part- 

time.  
20.  The Respondent’s unilateral variation amounts to a repudiation by breaching a condition that goes to the 

essence of the employment contract- reduction in wages.  
21.  A repudiation amounts to a termination of employment. 
22.  The Appellant did not consent to the Respondent terminating her employment. 
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23.  There is no other implied or express provision within the employment contract that permits the Respondent to 
unilaterally reduce the Appellant’s hours.” 

36 Ms Reid submitted that Dr Connaughton’s report is not conclusive and that the “respondent has a duty to explore other medical 
professionals’ opinions before making an assessment that the appellant is incapacitated to the amount of 10 hours”.   

37 As for “frustration” Ms Reid submitted: 
“The respondent relies on the doctrine of frustration as grounds for ending the appellant's full-time contract of 
employment and offering her a part-time contract of employment. Whether a contract of employment is frustrated is a 
question of law which is independent from the intention of the parties concerned. The party asserting that a contract has 
been frustrated bears the onus of proving not only the occurrence of the frustrating event or events, but also these events 
were not caused by any default of that party.  
The respondent relies on the tests set out in Marshall v Harland and Wolff to support its argument of frustration. The 
respondent claims that the appellant's restrictions frustrated her contract of employment, but only to the amount of five 
hours per week. The respondent in its reasoning’s fails to outline how all the factors set out in Marshall v Harland and 
Wolff relate to this matter. The test in Marshall was upheld in the case of Finch v Sayers, judgment of Wootten J. The 
modern Australian rule in relation to frustration of employment as discussed in Finch v Sayers suggests that frustration of 
contract does not apply until all entitlements to sick leave, long service leave, annual leave and the like are exhausted.” 
(T82) 

38 Finch v Sayers (op cit) is authority for the proposition that frustration of employment, even for permanent incapacity, cannot 
occur until all leave entitlements are exhausted.  Ms Ridge still has 55 days of long service leave and 86 days of personal leave.  
The evidence is clear that the employer never raised previously the issue of frustration of employment.  The respondent has 
been aware of Ms Ridge’s physical restrictions since 1996 and has applied rosters to cope with these restrictions.  It was only 
upon Ms Ridge ceasing hydrotherapy during work time that these restrictions were seen as a hindrance to the employment 
contract.  Ms Reid submitted that:  

“An Introduction to the Law of Contract, 5th edition, Graw states:  
“Self-induced frustration occurs, for example, where one party faced with a choice of option elects a course of 
action that makes performance of the contract impossible.” 

In this case the respondent was faced with a range of options, some of which it alluded to itself in its own submissions 
such as retirement on the grounds of ill health; other options including allowing the appellant to utilise accrued long 
service leave entitlements or work under the client service directory. However, the respondent declared that there were no 
other duties available to make up the 10 hours per fortnight, and alternatively elected frustration which we say was self-
induced.  
We further submit that only when a worker is totally incapacitated for work might the doctrine of frustration have any 
weight. However, on the authority of Pasovska, an employer would be best advised not to rely on frustration but to refer 
to other options available under the contract of employment.  
In regards to the disciplinary procedures guide that I've referred to on page 8, the section 2.2 refers to medical opinions, 
and that all medical opinions must be exhausted before frustration can be erased. The respondent has referred to the case 
of Michael Ratnayake v Sir Charles Gairdner Hospital. We submit this case is irrelevant to this matter as it deals with 
total incapacitation. Mr Ridge has not been declared unfit for work and is both willing and able to perform the duties that 
are a part of her library officer reformatting level 1 position.  
The respondent has also referred to the case of Ermilov v Qantas Flight Catering Ltd. Again we submit this case is 
irrelevant to these proceedings. In this case the appellant sustained a permanent impairment that prevented him from 
carrying out his substantive duties as an airline service operator, level 2. In this case there several medical specialists were 
consulted to form an opinion about his injury before any decision was made by the respondent to terminate the appellant's 
employment.  
The respondent has also referred to the case of Trevor Durham v Western Australian Government Railways Commission. 
We submit this case does not favour or support the respondent's reliance on frustration.”(T84) 

39 Ms Reid submitted: 
“We do say that there are other duties that Ms Ridge could perform and we have gone through in evidence in this, in areas 
such as the research room or being given shifts on the reception, or I think she mentioned in distribution serials. This 
would ... that only needs to be another five hours a week of work and we believe a shift or two per week in these areas 
would accommodate this.” (T86) 

40 She submitted that the employer was required to explore other medical opinions (other than Dr Connaughton) and this 
obligation is apparent at page 8 of that disciplinary policy guide and it was a matter covered in the Finch v Sayers case. 

Considerations 
41 It is common ground that Ms Ridge has not worked full-time since July 2006.  She has also worked under a series of work 

rotation rosters (WRR) since April 2007 when some physiotherapy and musculoskeletal assessments were undertaken on staff.  
Arising from that assessment a WRR was recommended to ensure safe, suitable work for Ms Ridge given her physical 
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limitations.  Her physical limitations derive significantly from previous work injuries to her wrists and knee.  She is no longer 
under workers compensation.  The Department more recently sought additional medical advice from Dr Connaughton due to 
concerns raised about the continuing suitability of the WRR in letters sent by Ms Ridge’s physician, Dr Sivasithamparam.  The 
most recent roster is at Exhibit R8.  The employer undertook also a search for suitable, safe duties to accommodate the 
additional five hours per week arising from the change to hydrotherapy sessions.  The employer could not find any additional 
duties and hence gave one month’s notice to Ms Ridge of a change of roster.  It is clearly the evidence of Mr Cowcher and Ms 
Redmond that the reduction in hours arose because the appellant no longer attended hydrotherapy sessions during work time.  
The issue of frustration of employment was never raised with Ms Ridge and it is clear, from the evidence and the letter of 7 
February 2008, that the respondent simply considered they were changing Ms Ridge’s hours and roster.  The evidence of Ms 
Redmond is that the appellant’s contract required one month’s notice for change of roster. 

42 Ms Ridge was a long term full-time employee of the Library.  She started there as a Personal Assistant to the Chief Executive 
Officer and has performed a variety of duties.  With effect from 1 July 2006, following a restructure in the State Library, she 
transferred voluntarily to her current substantive position of Level One, Library Officer, Reformatting.  The two industrial 
instruments that form Ms Ridge’s contract of employment are the Public Service Award 1992 and the Public Service General 
Agreement 2006.  The appellant submits that the relevant provision of the Award is: 

“9. - PART-TIME EMPLOYMENT  
(1) Definitions 

(a) Part-time employment is defined as regular and continuing employment of less than 37.5 hours per 
week by permanent or fixed term contract staff. 

(2) Part-Time Agreement 
(a) Each part-time arrangement shall be confirmed in writing and shall include the agreed period of the 

arrangement, and the agreed hours of duty in accordance with subclause (3) of this clause. 
(b) The conversion of a full-time officer to part-time employment can only implemented with the written 

consent or by written request of that officer.  No officer may be converted to part-time employment 
without the officer's prior agreement.” 

43 It is clear from this clause that to convert a full-time employee to a part-time employee the written consent of the officer is 
required.  Ms Ridge has suffered a substantial reduction in her contract of employment by the unilateral action of her 
employer.  Ms Redmond accepted this proposition under cross-examination.  In that way Ms Ridge’s full-time contract of 
employment has been terminated.  Ms Ridge did not consent to the change and continues to challenge the employer’s decision.  
Such a change of contract, not in accordance with the contract, is unlawful and may be considered to be unfair. 

44 Macken, O’Grady, Sappideen and Warburton, “The Law of Employment”, 5th edition discuss the termination of a contract of 
employment by virtue of repudiation (p.220-229) as follows.  In defining “repudiation” the authors state: 

“Although the term “repudiation” may have a variety of meanings, the employment cases appear to accept that a 
repudiation will exist either when there is a breach of a condition going to the essence of the contract or when one of the 
parties to the contract has evinced an intention through her or his conduct, either expressly or by implication, no longer to 
be bound by the contract: 

“A repudiation of obligation occurs when a party to a contract clearly indicates an absence of readiness or 
willingness to perform his contractual obligations if the absence of readiness or willingness satisfies the 
requirement of seriousness.” 

Whether there has been a repudiation of the contract in the individual case is not a question of law but a question of fact.  
A refusal to perform contractual obligations if sufficiently serious will suffice.  Similarly misconduct of a serious nature 
inconsistent with the fulfilment of express or implied conditions of service will constitute repudiation.  Repudiation will 
exist, for example, where there has been a wrongful dismissal of an employee or an employee leaves the job without 
notice or with insufficient notice, or where an employee has accepted an offer of employment which is then withdrawn by 
the employer before commencement of the employment, or where an employer reduces the wages of an employee without 
that person’s consent.” 

45 The latter point is relevant here.  The respondent has reduced Ms Ridge’s wages without her consent.  As mentioned, it is 
conceded that this reduction is significant.  The authors then go on to discuss the effect of the repudiation.  It is not necessary 
to canvass those matters here as both parties agree that Ms Ridge has at all times challenged her reduction in hours and the 
appellant sought resolution of the matter through the Commission and then a reinstatement of Ms Ridge’s full-time contract 
through the Board.  At face value then the employer has repudiated Ms Ridge’s contract of employment.  However, the matter 
needs to be considered more broadly. 

46 The real issue is whether, as the respondent has submitted, the employment contract of Ms Ridge, due to her physical 
incapacities, has been frustrated.  Macken et al discuss “frustration” of employment (p.237-244) and summarise the law on  
‘frustration’ as follows: 

“There has been a number of theoretical bases for the doctrine of frustration.  In a number of earlier decisions there was a 
preference for the theory that a contract was subject to an implied condition that the parties would be excused from 
performance of the contract if, before a breach, performance becomes impossible from the perishing of the thing which 
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forms the substance of the contract without default of the contractor.  However, the courts now appear to prefer the 
doctrine set out by Lord Radcliffe in Davis Contractors Ltd v Fareham UDC [1956] AC 696: 

“… frustration occurs whenever the law recognizes that without default of either party a contractual obligation 
has become incapable of being performed because the circumstances in which performance is called for would 
render it a thing radically different from that which was undertaken by the contract … It was not this that I 
promised to do.” 

This position is now accepted as applying in Australia. 
Unlike repudiation (see above, p.220) frustration puts an end to the contract automatically without action by the parties.” 

47 To understand properly the issue of “frustration” the evidence as to medical history and working arrangements need to be 
canvassed.  The actual terms of the contract of employment are of central importance. 

Medical and Work History 
48 I quote from the submission of the respondent as to medical history.  These facts are not disputed except that Ms Ridge 

challenges the recent findings of Dr Connaughton.  The employer states: 
“4) Throughout Ms Ridge’s employment a number of Workers’ Compensation claims have existed. 
5) Ms Ridge lodged a claim for workers compensation, in relation to carpal tunnel syndrome in her wrists, which was 

accepted in May 1996. Risk Cover ceased liability for this claim in March 2003. 
6) In May 2003, Ms Ridge fell down the stairs at work and lodged a workers compensation claim. The claim was 

accepted in relation to injury sustained to Ms Ridge’s left thigh and hip. 
7) While this claim was still open, Ms Ridge experienced pain in her right knee. Risk Cover denied liability in 

relation to Ms Ridge’s right knee condition, and liability relating to her left thigh and hip claim ceased in August 
2003. 

 ….. 
9) Ms Ridge underwent an operation on her right knee in July 2006. As part of her recovery from the operation on her 

right knee Ms Ridge attended physiotherapy and later hydrotherapy, for approximately five hours per week during 
working hours. Ms Ridge used her personal leave entitlements to attend these appointments until January 2008.” 

49 In December 2006 the respondent engaged an occupational specialist to conduct a Job Safety Analysis in areas of the Resource 
Services Directorate, and musculoskeletal assessments were also conducted by physiotherapists.  Following this, Ms Ridge 
was placed on a Work Rotation Roster (WRR).  Between December 2006 and July 2007 Dr Sivasithamparam, the appellant’s 
general practitioner, sent correspondence to the respondent concerning Ms Ridge’s physical limitations.  She recommended 
suitable work activities and accompanying time restrictions.  As a result of this the respondent sent the appellant for an 
independent functional assessment by an occupational physician, Dr Connaughton.  He provided a medical report on Ms 
Ridge’s medical capabilities and the WRR was reassessed as a result of this report.  The respondent says: 

“Ms Ridge’s new roster was made up predominantly of shifts within her own directorate, Resource Services.  She was 
also offered a 2 hour shift on Fridays in the Client Services Directorate.  This 2 hour shift was incorporated into the new 
WRR because the Respondent was experiencing difficulties finding 37.5 hours of safe, suitable and ongoing work within 
the Resource Services Directorate and at the time of devising the new WRR an ongoing shift was available in Client 
Services.  This shift fitted in with Ms Ridge’s rostered duties in the Resource Services Directorate and it accorded with 
the specialist medical advice in relation to Ms Ridge’s physical capabilities.” 

50 On 14 November 2007 Ms Ridge sought a transfer into the Client Services Directorate which was denied as the employer says 
that Ms Ridge was not able to work evenings and weekends, hence she could not be rostered normally.  In January 2008 Ms 
Ridge objected to Dr Connaughton’s opinions and recommendations and the subsequent WRR.  The respondent suggested that 
Ms Ridge obtain a second medical opinion of her choosing and at her expense.  This was not obtained. 

51 The report of Dr Connaughton is then the most recent medical report on Ms Ridge.  In compiling his report he had access to all 
relevant previous reports.  Dr Connaughton’s report dated 9 November 2007 stated that Ms Ridge reported “ongoing 
symptoms in both hands, wrists and sometimes the forearms”.  The appellant described this as permanent damage and 
attributed this to her work duties in 1996 when she packed away heavy books over a couple of days.  She has taken daily pain 
relief since then for that complaint.  She has pain in her right middle finger with swelling and reduction of movement.  She has 
ongoing therapy for her right knee, which is painful by the end of the day and worse towards the end of the week.  She can 
stand comfortably for half an hour and walk in a straight line for about 45 minutes.  She cannot squat or kneel.  Ms Ridge 
reported that collating did not suit her, as she had to lift boxes weighing 20 kilograms.   

52 Ms Ridge reported that she wanted to work in the Research Room and relieve on the Reception Desk.  Dr Connaughton 
concluded: 

“Clearly the issues of job availability and her own preferences are factors that need to be discussed and negotiated in the 
workplace. From a medical perspective, my general advice includes - 
(a) With regard to her right knee symptoms - I recommend that she avoids activities such as crouching, kneeling or 

climbing ladders.  She should limit constant standing or walking to not more than thirty to forty minutes at a 
time.  She should minimise twisting movements or walking sideways. 
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(b) Regarding her hand, wrist and forearm symptoms in my view she should limit lifting and carrying at waist height 
to approximately 5kg.  She can intermittently operate a computer but should avoid prolonged data entry activities 
for example.  Generally when using her hands and forearms I suggest that she takes rest breaks and performs 
some simple stretches, for either five minutes every half hour or ten minutes per hour.  For repetitive gripping, 
pinching or twisting movements, I would suggest that she does not do that for more than a total of approximately 
two hours per day, with the above rest breaks. 

In view of general health factors including her age and light frame, clearly she is not suited to heavy or physically 
demanding work - requiring significant lifting or pushing and pulling activities. 
On the basis of my understanding of her duties, it is my impression that she could –  
(a) Perform her current collating duties for approximately two, one hour periods per day. 
(b) Acquisitions - within the above general guidelines, no specific time restrictions. 
(c) Stock and stack - not more than approximately thirty minutes at a time. 
Although Mrs Ridge does not agree with me, it is my view that she should be considering reducing to part-time work at 
this stage of her career.” 

53 The Department wrote to Dr Connaughton on 21 November 2007 to clarify comments about work requirements that Ms Ridge 
was reported to have made and to seek additional advice on tasks which she may undertake.  Dr Connaughton replied on 22 
November 2007 that, “As discussed, I think she would most probably cope with shelving duties for 30 to 40 minutes in 
addition to two periods of collating for one hour each”.   

54 Ms Ridge in a letter to Ms Redmond of 4 December 2007 challenged Dr Connaughton’s assessment and conclusions and 
suggested that, “Rehabilitation Consultants inspect the workplace again in my presence as in 1977 to properly understand what 
is involved in my duties”.  She said of her work limitations that, “I would never be able to do the collating duties outlined in 
the “Collator” job analysis report requiring fine motor skills”.  Further she quoted other medical opinions to the effect that she 
suffered permanent damage to both her wrists in 1996 from lifting heavy books and boxes.  She said that she, “feels pain when 
lifting the kettle, unscrewing jars/bottles and squeezing washed garments, cooking, cutting and peeling, scrubbing etc”.  She 
said, “Shelving and Re-shelving out of order books in the public area was discarded as unsuitable for my work related injured 
wrists because movement of tightly packed books weighing more than 2 kgs”.  Her doctor, Dr Sivasithamparam, limited her 
lifting and carrying items to 2 kgs.  She said work which requires moving sideways is not suitable for her injured knee but may 
be suitable after her knee has healed.  In relation to her knee she says her 2 years of physiotherapy did not help but then she 
was referred to hydrotherapy in February 2007 and her knee “is improving but it will be a long process”.  She said that she 
asked for the vacant receptionist position in 1999 and again when a Mr Hollis resigned.  She said, “It is obvious going from 
one repetitive duty to another repetitive duty constantly using my hands is unsuitable.  The only suitable duty on the Work 
Rotation Roster is in Acquisitions typing orders.  There is very little typing (minimum use of hands) and mostly checking data 
on screen (using my eyes).” 

55 Mr Cowcher replied to Ms Ridge’s letter on 17 December 2007.  He stated: 
“The search for alternate suitable tasks that were operationally meaningful and ongoing was very difficult given the 
advice received in Dr Connaughton’s report and the nature of the collection work carried out in the library.  The advice 
received from Dr Connaughton states that you should avoid “activities such as crouching, kneeling or climbing ladders” 
as well as “limit constant standing or walking to not more than thirty to forty minutes at a time” and that you should 
“minimize twisting movements or walking sideways.”  Furthermore Dr Connaughton advises that you should “limit lifting 
and carrying at waist height to approximately 5kg”, “can intermittently operate a computer but should avoid prolonged 
data entry” and for “repetitive gripping, pinching or twisting movements” you should not do more than “a total of 
approximately two hours per day.”” 

56 The restrictions mentioned in this letter are ones that are consistent with the restrictions mentioned by Ms Ridge except for the 
weight restriction.  Mr Cowcher went on to say that, “after a lot of searching the State Library has been able to continue to 
provide you with 37.5 hours of suitable, meaningful and ongoing work per week”.  He then went on to talk of several reduction 
in hours that might be made in certain circumstances, that the employer had tried extensively to search for suitable additional 
duties for her, that she had to work in accordance with the WRR and that notice of four weeks for change of roster was 
required by the employer. 

57 There was then some exchange of correspondence between the Union and the employer.  On 12 February 2008 the Acting 
Director General of the Department sent the following letter to the Secretary of the Union: 

“I refer to your letter dated 8 February 2008 regarding Diana Ridge’s reduced hours due to her physical restrictions as 
stated in Dr Connaughton’s medical report. 
The State Library of WA has been accommodating Diana’s physical restrictions as much as possible by providing suitable 
alternative duties that are meaningful and ongoing.  However, with the number of permanent restrictions that are in place 
it has now become untenable to offer her further work that she is capable of performing and that is meaningful.  
Therefore, we are not able to provide her the further hours, where she previously attended hydro therapy. 
As most of the restrictions are permanent in nature this will be an ongoing issue.  Therefore we have provided notice to 
Diana that her hours would be permanently reduced. 
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The matter relates to common law employment obligations of an employee to be fit and able to perform the required 
duties.” 

58 Ms Ridge says unchallenged that when she was transferred to the Battye directorate in February 2003 both the then Director 
and Manager assured her that: 

“a. I would only collate new regional newspapers (1995 onwards) that required no repairs or ironing because of 
permanent work related injury to both my writs. 

b. I would not be required to collate old newspapers that require procedures outlined in the “Collator” job analysis 
report that other collators were mployed to do. 

c. There would be no lifting, carrying, pulling and pushing trolleys with heavy newspaper boxes. 
d. The supervisor would bring the newspaper boxes to my desk and remove for storage when collating was 

completed.” 
59 As stated, it is clear that the decision to reduce Ms Ridge’s hours stemmed from her notification in mid December 2007 to her 

employer that she would temporarily be ceasing her hydrotherapy during work hours.  The respondent says: 
“28) In mid December 2007, the Appellant advised the State Library that her hydrotherapy appointments would 

temporarily cease over the Christmas - New Year period.  Concurrently, the Acquisitions Area of the State 
Library was also scheduled to temporarily close over the Christmas - New Year period, and as a result, the safe, 
suitable work the Appellant was performing within this area was not available.  Cognisant of the specialist 
medical advice the State Library had received from Dr Connaughton regarding the Appellant’s work capacity, 
the State Library did not have any other safe, suitable work available for the Appellant to perform over this 
Christmas - New Year period. 

29) Due to the Respondent becoming aware of the Appellant’s hydrotherapy appointment’s ceasing over the 
Christmas - New Year period with very short notice, the State Library was unable to provide the Appellant with 
sufficient notice of the temporary reduction in hours.  The Respondent therefore continued to pay the Appellant 
for 75 hours per fortnight over this period, although she only worked for 65.5 hours. 

 ……………. 
32) The State Library made several attempts to find safe, suitable, and operationally meaningful alternate duties for 

these additional hours that were in accordance with the restrictions specified in Dr Connaughton’s report. 
33) A search for other Level 1 work was conducted across the entire portfolio (i.e. Art Gallery of Western 

Australia, Western Australian Museum, Perth Theatre Trust, ScreenWest, State Records Office and the 
Department), but the Respondent was unable to find Ms Ridge safe, operationally meaningful and ongoing 
alternative duties.” 

60 It is not necessary to go to all the evidence of Ms Redmond as to the efforts the Library undertook to find Ms Ridge alternate 
work.  It can be said, and I so find, that the efforts of the Library to accommodate Ms Ridge with suitable, safe work, were 
substantial.  I make this finding but will later detail one exception. 

61 Having assessed all the evidence, there can be no doubt that Ms Ridge is not capable physically of performing normally the job 
of a Level One, Library Officer, Reformatting Section in the State Library.  Her own evidence alone as to her physical 
restrictions must lead one to that conclusion.  Indeed she says unchallenged that certain restrictions were agreed from the time 
of her transfer to her current position.  The evidence of Mr Cowcher is also compelling.  Ms Ridge has for sometime worked in 
accordance with a changing WRR to accommodate these physical restrictions in a safe manner.  Albeit Ms Ridge challenged 
the most recent roster, it is clear from that roster that significant limitations have been imposed on Ms Ridge’s daily work 
pattern to accommodate her physical incapacity and to enable her to carry out her duties safely. 

62 Ms Ridge challenges the report of Dr Connaughton.  However, she placed no alternate evidence before the Board.  It is not to 
the point to say that Dr Connaughton did not attend at the workplace or was led to suggest part-time employment by the 
Department.  If the evidence of Dr Connaughton was to be diminished then he could have been called for questioning or 
alternate medical opinion provided to the Board.  In any event the report of Dr Connaughton appears to be consistent with the 
history of physical restriction which the employer has responded to, and with minor exception, the correspondence from Ms 
Ridge’s own physician. 

63 Dr Connaughton makes the point that, “clearly the issues of job availability and her own preferences are factors that need to be 
discussed and negotiated in the workforce”.  This statement is obviously correct.  More relevantly, when one looks at the 
evidence of Ms Ridge as a whole it is not so much the assessment of her physical restrictions which she challenges, but more 
the availability of suitable duties for her to perform and a desire to perform other duties in Client Services.  These matters of 
course are interdependent, however, Ms Ridge does not really suggest that her physical capacities are better than Dr 
Connaughton suggests, except perhaps her ability to type.  Dr Connaughton says she could operate a computer ‘intermittently’.  
In summary, it can be said that Ms Ridge’s physical incapacities are placing a significant restriction on the performance of her 
normal duties under her contract of employment.  These incapacities have not been fatal to the employment contract for 
sometime, they are being and have been accommodated at work through a variation of rosters.  However, the incapacities are 
permanent, with the exception perhaps of her knee injury which, on Ms Ridge’s evidence may improve with further treatment.  
There is no evidence of that problem being corrected to date. 



2198                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 88 W.A.I.G. 
 

64 It was submitted on behalf of Ms Ridge that the employer was required to obtain a second medical opinion.  Ms Reid referred 
the Board to page 8 of Exhibit A2.  This is a document produced within the Department of Premier and Cabinet entitled, 
“Disciplinary Procedures Guide : A comprehensive guide to the disciplinary procedures contained in the Public Sector 
Management Act 1994”.  It reads as follows: 

“2.2.2 Guidelines: Frustration of Employment 
A contract of employment, as with any type of contract, is capable of becoming frustrated. Some situations will arise 
whereby either or both of the parties to the employment relationship are incapable of performing their contractual 
obligations. Most commonly, this will arise where an employee has a permanent or long-term incapacity for performing 
any work. 
Guidelines 
The following matters should be considered before forming a preliminary view as to whether a contract of employment 
may have become frustrated: 

• The nature and seriousness of any relevant illness or injury. All available medical opinions should be 
canvassed, with particular attention being paid to any prognosis as to the employee’s medical condition; 

• The term (or period) of the employment. Generally, the shorter the period of employment, the more likely is the 
conclusion that the contract has become frustrated; 

• The nature and type of the employment; 
• The period of past employment; 
• Any particular relevant terms of the employment contract and relevant Award (if any), particularly in relation to 

sick leave. 
Significance 
Where a contract of employment has truly become frustrated, it is at an end, this is by operation of law independently of 
the intention of the parties. There is therefore no “termination” of the employment by either party, much less a 
“dismissal” or a “sacking”. These terms should be avoided in dealing with cases where frustration may be an issue. 
Advice 
Frustration of employment can be a sensitive and potentially complex matter. It is therefore crucial to obtain advice from 
the Public Sector Management Division (Department of the Premier and Cabinet) and/or the State Solicitor’s Office 
before concluding that an employment contract may have become frustrated. Assistance should also be obtained in the 
drafting of letters and other appropriate documentation in such cases. 
Finally, it must always be kept in mind that frustration of employment is a fundamentally different concept to matters 
such as breach of discipline, substandard performance, and abandonment of employment. Part 5 of the Act is not 
applicable.” 

65 This document clearly states that “all available medical opinions should be canvassed” (my emphasis).  This is precisely what 
the employer did in this matter.  I turn then to the issue of ‘frustration’. 

Frustration 
66 Macken et al discussed various events which may lead to frustration of the employment contract and referred to “illness” as 

follows: 
“Incapacitating illness is probably the occurrence most likely to cause frustration of an employment contract. 
…….. 
This may be contrasted with Finch v Sayers in which Wootten J said: “the usual understanding in many types of 
employment today is that prolonged incapacity of an employee does not automatically terminate the employment 
contract, but, subject to sick leave rights, excuses the employee from work and the employer from the obligation to pay, 
and gives the employer (and perhaps also the employee) the right to terminate the contract.”  His Honour found that the 
contract before the court had not been frustrated, because of its terms, but added that if he were wrong as to the content of 
those terms, he would have reached the same conclusion by a different route applying the criteria for frustration set out in 
Marshall v Harland and Wolff.  The approach in Finch v Sayers has recently been held to be “overwhelmingly persuasive 
in the modern industrial context”. 
The test for frustration has been put as a question: “Was the employee’s incapacity, looked at before the purported 
dismissal, of such a nature, or did it appear likely to continue for such a period, that further performance of his obligations 
in the future would either be impossible or would be a thing radically different from that undertaken by him and agreed to 
be accepted by the employer under the agreed terms of his employment?”  In answering the question, one has regard to 
the terms of the contract, including any provision as to sick pay; how long the employment was likely to last in the 
absence of illness; the nature of the employment; the nature of the illness and how long it has already continued and the 
prognosis; and the period of past employment.” 

67 The case of Marshall v Harland and Wolff concerns an employee, Mr Marshall, who was absent due to sickness, without pay, 
for 18 months.  At that time the employee advised the employee that their London works were to close down and they paid him 
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notice but not redundancy.  An ex-gratia payment was made in recognition of his years of service.  Mr Marshall claimed that 
he was owed a redundancy payment.  It was ultimately determined that: 

“(i) there were no grounds for holding that further performance of M’s future obligations would be either impossible 
or radically different from those existing under the terms of his employment, since the contract of employment 
had provided that no wages were payable in respect of absence from work due to sickness and it had not been 
the policy or practice of H Ltd to terminate employment on grounds of sickness; moreover there had been no 
medical evidence that M was permanently incapacitated or as to the duration of his future incapacity; 
accordingly his contract had not been frustrated”. 

68 It is difficult to compare the facts in Marshall to the present matter, except to say that Marshall is authority for the notion that 
frustration may not occur, even in case of long term incapacity and absence from work, if it cannot be proved that the 
employee will be permanently incapacitated.  Ms Ridge is partially incapacitated and her restrictions are mostly permanent.  
However, as stated the evidence displays that the employer has for some time accommodated those restrictions through a WRR 
albeit based on 32.5 hours per week.   

69 In Marshall the National Industrial Relations Court went on to state: 
“In the context of incapacity due to sickness, the question of whether or not the relationship has come to an end by 
frustration sounds more difficult than it is.  The tribunal must ask itself: was the employee’s incapacity, looked at before 
the purported dismissal, of such a nature, or did it appear likely to continue for such a period, that further performance of 
his obligations in the future would either be impossible -or would be a thing radically different from that undertaken by 
him and agreed to be accepted by the employer under the agreed terms of his employment? In considering the answer to 
this question, the tribunal should take account of: 
(a) The terms of the contract, including the provisions as to sickness pay—The whole basis of weekly employment 
may be destroyed more quickly than that of monthly employment and that in turn more quickly than annual employment.  
When the contract provides for sick pay, it is plain that the contract cannot be frustrated so long as the employee returns 
to work, or appears likely to return to work, within the period during which such sick pay is payable.  But the converse is 
not necessarily true, for the right to sick pay may expire before the incapacity has gone on, or appears likely to go on, for 
so long as to make a return to work impossible or radically different from the obligations undertaken under the contract of 
employment. 
(b) How long the employment was likely to last in the absence of sickness—The relationship is less likely to survive 
if the employment was inherently temporary in its nature or for the duration of a particular job, than if it was expected to 
be long term or even lifelong. 
(c) The nature of the employment—Where the employee is one of many in the same category, the relationship is 
more likely to survive the period of incapacity than if he occupies a key post which must be filled and filled on a 
permanent basis if his absence is prolonged. 
(d) The nature of the illness or injury and how long it has already continued and the prospects of recovery—The 
greater the degree of incapacity and the longer the period over which it has persisted and is likely to persist, the more 
likely it is that the relationship has been destroyed. 
(e) The period of past employment—A relationship which is of long standing is not so easily destroyed as one 
which has but a short history. This is good sense and, we think, no less good law, even if it involves some implied and 
scarcely detectable change in the contract of employment year by year as the duration of the relationship lengthens.  The 
legal basis is that over a long period of service the parties must be assumed to have contemplated a longer period or 
periods of sickness than over a shorter period. 
These factors are interrelated and cumulative, but are not necessarily exhaustive of those which have to be taken into 
account. The question is and remains: was the employee’s incapacity, looked at before the purported dismissal, of such a 
nature, or did it appear likely to continue for such a period, that further performance of his obligations in the future would 
either be impossible or would be a thing radically different from that undertaken by him and accepted by the employer 
under the agreed terms of his employment? Any other factors which bear on this issue must also be considered. 
The ending of the relationship of employer and employee by operation of law is, by definition, independent of the volition 
or intention of the parties. A tribunal is however, entitled to treat the conduct of the parties as evidence to be considered in 
forming a judgment whether the changed circumstances were so fundamental as to strike at the root of the relationship.” 

70 The Court makes the point that whilst it is for the employee to ‘prove determination by dismissal’, it is for the employer to 
‘prove determination by frustration’.  The Court stated that as a matter of law it is unnecessary to determine a point in time, or 
an act of the employer, at whose the relationship was dissolved.  The Court found that the contract of employment had not 
been frustrated as Mr Marshall received no payment, the employer’s practice was not to terminate employees due to sickness 
and there was no medical evidence that Mr Marshall was incapacitated permanently or for how long.  Hence, “there are no 
grounds for holding that further performance of the employee’s obligations in the future would be either impossible or a thing 
radically different from that undertaken by him and accepted by the employers under the terms of his employment.” 

71 If I apply those criteria from Marshall then Ms Ridge’s employment is clearly long term.  She has been employed as a public 
servant for more than three decades.  Her duties have changed over time and initially involved being a Personal Assistant to the 
Chief Executive Officer.  More recently her duties changed when, following a restructure, she transferred to her current 
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position.  Her position is that of a Level One officer and in that sense can be said to be one of many in the Library.  Her 
injuries do not present a total incapacity, but have been present for some time and most probably will continue to restrict her 
duties such that she cannot perform the full duties of the position to which she transferred.  It is relevant though that Ms Ridge 
says unchallenged, and I accept this evidence that she was given assurances at the time of her transfer that there would be 
certain restrictions or modifications to her duties.  It is perhaps more correct to say that she would not be expected to do certain 
things in the full range of the Level One duties, due to her physical restrictions.  Even a brief assessment of Ms Ridge’s 
situation based on those criteria from Marshall suggest that it is not possible to say, at this point, that Ms Ridge’s employment 
has been frustrated. 

72 The case of Finch v Sayers is about an employee’s entitlement to the superannuation deed after his dismissal due to illness.  
Wootten J said the following: 

“The review of the authorities shows that, before one can answer the question whether a contract of employment is 
frustrated, one must look at the whole of the terms of the contract, express and implied, and at all the surrounding 
circumstances, including the provisions made for the sickness and retirement of the employee, and the general practice of 
the particular employer, or in similar employment.  When one does this, it may well be that, in many areas of employment 
in contemporary society, particularly where one is dealing with an indefinitely continuing relationship, and not the 
performance of a specific task, there is relatively little room for the operation of the doctrine of frustration due to illness.  
It is notable that, irrespective of what their lawyers may have subsequently argued for them, the employers, not only in 
Simmons Ltd v. Hay and in this case, but in every reported case in the last seventy years, have in fact acted on the basis 
that it was for them to terminate the sick employee’s employment when they were no longer willing to maintain the 
continuity of his employment.” 

73 It was particularly relevant in the case of Finch, as highlighted previously in the quote from Finch in Macken et al, that the 
employee in that instance had existing sick leave credits.  It is common ground that Ms Ridge has substantial sick leave and 
long service leave credits remaining.  Ms Reid’s submission on this point is correct.  If one adopts the reasoning in Finch then 
‘frustration’ cannot be said to have occurred whilst those leave credits remain.  More importantly though both Marshall and 
Finch are authority for considering primarily the terms of the contract of employment to establish whether ‘frustration’ may be 
enlivened. 

74 The appellant referred to the case of Hilton Hotels of Australia Limited v Pasovska [2003] NSWIRC 17 to distinguish it from 
this matter.  This case of Hilton Hotels was heard by the Full Bench of the Industrial Relations Commission of New South 
Wales.  It concerned an employee who worked as a ‘room attendant’ who suffered injury at work and was found ultimately to 
be totally incapacitated for work.  The claim was initially for outstanding annual leave and long service leave entitlements 
which depended on when the employment could be said to have been terminated.  The Full Bench asked the question “was the 
respondent’s employment frustrated as a result of her illness or incapacity and therefore determined by operation of law; and if 
so, on what date?”  The Full Bench considered extensively the law in Australia as to ‘frustration’, they concluded: 

“We accordingly consider that the passages cited from Finch v Sayers, and the principles expounded therein, provide the 
basis on which these appeals should be determined. It must however be observed that, because of the way in which the 
parties conducted their respective cases before his Worship, the evidence as to the employment relationship was very 
limited. In referring to this situation no criticism is intended of the parties and their approach may well have been 
appropriate in the circumstances of the case and the history of the relationship between them. Nevertheless, the situation 
does result in the approach of Wootten J being applied in the relatively limited factual matrix available.  
Notwithstanding this situation, we do not consider that the circumstances of the respondent's employment, including its 
history, the nature of the employment, the nature of the award coverage and the circumstances in which payment of 
accrued entitlements came to be made, permit any available scope for the operation of the doctrine of frustration. In any 
event, we do not consider that the appellant has discharged the onus on it in that respect. We do not consider that the 
respondent's employment, regulated by comprehensive award provisions and statutes such as the Long Service Leave Act, 
could be said to require for its effective operation implied terms as to termination of employment or provide any basis for 
the doctrine to operate. The employer had ready means of terminating employment at short notice and incapacity of a 
worker would, subject to any other statutory protection (see, for example, the present s 93 of the Industrial Relations Act 
1996), provide a readily available basis for termination of employment. Finally, we do not consider that the appellant’s 
reliance on the “no work, no pay” cases is relevant to the issues in these proceedings. As was conceded by Mr Grant, the 
cases in that line of authority stand alone; their usefulness in the circumstances of these proceedings is, at best, merely an 
analogy.” 

75 In summary, the Hilton Hotels case, after an extensive review of case law on ‘frustration’ applied the reasoning of Wootten J in 
Finch as to leave entitlements and relied heavily on the terms of the contract, and the other options available to the employer to 
deny any claim of ‘frustration’ of employment. 

76 In Michael Ratnayake and Sir Charles Gardner Hospital [1997] AIRC Q0091 Commissioner O’Connor found that there was a 
valid reason for the employee’s termination due to his total incapacity to fulfil his contract of service as a cleaner.  Mr 
Ratnayake had worked for the hospital since November 1991.  He took on orderly duties at various times and in January 1996, 
whilst performing these duties, he injured his hand, which was exacerbated by cleaning duties.  Commissioner O’Connor 
found that from 12 March 1996 “it became evident to all parties that Mr Ratnayake would not be capable of fulfilling his role 
as a cleaner.  It may well be that as this point in time the contract was frustrated.”  The Commissioner relied on the employee’s 
permanent incapacity as a cleaner in deciding that the dismissal was fair. 



88 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    2201 
 

77 Ms Ridge’s situation can be distinguished from that of Mr Ratnayake in that she is still performing duties of a level one officer, 
albeit under a restricted WRR which allows her to perform certain duties safely.  I note also that there was no fuller 
consideration of the terms and conditions of Mr Ratnayake’s contract of employment.  I therefore do not know how his 
contract can be compared to that of Ms Ridge. 

78 The principles expounded in Finch and Marshall should be applied here.  As stated, Ms Ridge has existing leave credits and 
that alone would prevent the contract from having reached the point of ‘frustration’.  However, if I turn to the employment 
contract there are clearly other options that must be considered.  Ms Redmond was asked in cross-examination from where did 
she get the notice provision period of one month.  She said: 

“Under the public sector agreement there is in relation to changing a person's roster, so we just followed that. However, it 
was giving her notice, because we were mindful that we were reducing her hours, because we were unable to find her 
safe, suitable work.” (T62)  

When specifically asked by a member of the Board, with regard to the month’s notice Ms Redmond could not refer to any 
specific clause either under the award or agreement. (T64) 

79 Ms Redmond’s evidence is also that she contacted the Department of Premier and Cabinet for guidance as to a document 
produced by them entitled, ‘Guidelines – Retirement on the grounds of ill health’.  She was told that it was a research 
document but could be used as a guide [Exhibit R14].  This document it would seem is the document referred to at page 6 of 
the Disciplinary Procedures.   

80 Disciplinary procedures guide page 6 also states. 
Retirement on grounds of ill health 
Should it be either the employee’s or employing authority’s opinion that due to ill health the employee is no longer able to 
perform their duties, section 39 of the Act and the “Guidelines on the grounds of ill health” produced by the Public Sector 
Management Division (Department of the Premier and Cabinet), provide direction for how this matter should be 
handled.” 

81 Section 39 of the PSMA reads: 
“39. Retirement of public service officers on grounds of ill health  

(1) A public service officer may retire, or an employing authority may call on a public service officer to 
retire, from the Public Service on the grounds of ill health. 

(2) A public service officer who is called on to retire from the Public Service under subsection (1) shall 
forthwith so retire.” 

82 The guidelines ‘Retirement on the grounds of ill health’ state (in part): 
“Employer Initiated Request 
1. Where an employing authority is strongly of the opinion that an employee’s sustained poor performance is 

directly attributed to the employee’s ill health, or where an employing authority has sufficient evidence to 
suggest that an employee’s sustained poor health poses a significant risk to the welfare of themselves and/or 
other employees, the employing authority may seek independent medical advice as to the employee’s ability to 
continue in current employment. 

 Again, the employee should be advised to obtain advice from their superannuation fund and be given 
appropriate time to obtain that advice. 

2. Where the independent advice supports the employee’s retirement on the grounds of ill health, the employing 
authority may call upon the employee to retire in accordance with section 39 of the Public Sector Management 
Act 1994. 

3. Where the independent advice does not support the employee’s retirement on the grounds of ill health, the 
employing authority may on the medical evidence presented: 
- seek further independent advice; 
- offer alternative work options suitable to both the employee and the agency.  For example, the offer of 

voluntary regression, a reduction in working hours (part time employment); 
- take other action appropriate to the circumstances. 

4. Any decision is to be made in writing and a copy of the independent medical advice is to be provided to the 
employee. 

5. Ill health should not be used as the reason for offering voluntary severance.  An offer of voluntary 
severance should only be considered when an employee’s office, post or position is, or is to be, abolished 
and the employee will become surplus to the requirements of his or her organisation. 

Unlike the repealed Public Service Act 1978 and its Regulations, there are presently no provisions relating to those 
instances where an employee is called upon to retire on the grounds of ill health but refuses to do so.  In his review of the 
Public Sector Management Act 1994, Commissioner Fielding highlighted the following. 
“The only way an employing authority can enforce the ‘retirement’ of a public servant on the grounds of ill-health is to 
charge the public servant with a breach of discipline, constituted by disobedience or disregard of a lawful order.” 
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Accordingly, any decision to terminate the services of an employee will need to have regard for the Human Resource 
standard developed by the Office of the Public Sector Standards Commissioner relating to Termination.” 

83 It is not entirely clear where the guidelines lead the employer.  This is not the issue which the Board has been asked to address.  
However, it is the case that Ms Ridge’s contract of employment does not permit a simple reduction in hours without her 
consent.  It is also the case that the contract requires consideration of other options before or if ‘frustration’ can be said to take 
effect. 

Conclusion 
84 It is clear from the evidence of Mr Cowcher and Ms Redmond that the issue of frustration was not in the employer’s mind at 

the relevant time (i.e. 7 February 2008).  They simply thought that they were giving Ms Ridge proper notice, under her 
contract, of a change of roster.  However, they instead made a substantial change to her contract without her consent.   

85 The conversion of Ms Ridge’s employment to part-time status, without proper consultation, is both not appropriate and not in 
accordance with the contract.  The employer in fact repudiated Ms Ridge’s contract of employment, which was both unlawful 
and unfair.   

86 The employer now argues frustration.  Ms Ridge’s contract of employment provides for other avenues to be explored where 
the contract cannot be performed fully.  Even if this were not so it is important that Ms Ridge has substantial personal leave 
and long service leave credits remaining.  In the context of Finch this would mean that the point of ‘frustration’ has not been 
reached.  Ms Ridge’s physical incapacities are substantial, prolonged and ongoing, but have been accommodated by the 
employer to date.  If they can no longer be accommodated then, in accordance with her contract of employment, other options 
may need to be put to Ms Ridge. 

87 At present the employer says that the additional 5 hours cannot be found.  Whilst I do not quibble with the employer’s effort to 
find suitable work, it is Ms Ham’s evidence that she was not aware that Ms Ridge could work Saturdays.  Perhaps this may be 
cause for a rethink.  I am not convinced on the evidence as to Ms Ridge’s capacity for additional typing, however, she says that 
she is capable and this may be another option.   

88 The Board will issue an order re-instating Ms Ridge to her full-time contract of employment. 
 

008 WAIRC 01474 
APPEAL AGAINST THE DECISION MADE ON 7 FEBRUARY 2008 RELATING TO A VARIATION OF A 

CONTRACT OF EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANA MARY DOROTHEA RIDGE 
APPELLANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S WOOD - CHAIRMAN 
 MR E ISAILOVIC - BOARD MEMBER 
 MR C FLOATE - BOARD MEMBER 
DATE TUESDAY, 7 OCTOBER 2008 
FILE NO PSAB 8 OF 2008 
CITATION NO. 2008 WAIRC 01474 
 
Result Appellant's full-time contract reinstated 
Representation 
Applicant Ms C Reid and with her Ms K Worlock 
Respondent Ms M Zanello and with her Ms K Tyers 
 

Order 
HAVING heard Ms C Reid and with her Ms K Worlock on behalf of the appellant and Ms M Zanello and with her Ms K Tyers on 
behalf of the respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 
1979, hereby orders: 
 THAT the appellant, Ms Diana Mary Dorothea Ridge be reinstated to her full-time contract of employment. 

(Sgd.)  J L HARRISON, 
Chairman, 

[L.S.] Public Service Appeal Board. 
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RECLASSIFICATION APPEALS— 

2008 WAIRC 01505 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JUDITH MAREE ANDREWS 
APPELLANT 

-v- 
DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 20 OCTOBER 2008 
FILE NO/S PSA 113 OF 2007 
CITATION NO. 2008 WAIRC 01505 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on Tuesday, the 9th day of September 2008, the Appellant filed a notice of discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 01498 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROMA ANN BOUCHER 
APPELLANT 

-v- 
DIRECTOR GENERAL  
DEPT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 24 OF 2008 
CITATION NO. 2008 WAIRC 01498 
 

Result Appeal discontinued 
 

Order 
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 
WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 
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WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 
(Sgd.)  S WOOD, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 01502 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HAZEL ASHER EVANS 
APPELLANT 

-v- 
DEPARTMENT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 28 OF 2008 
CITATION NO. 2008 WAIRC 01502 
 
Result Appeal discontinued 
 

Order 
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 
WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 
(Sgd.)  S WOOD, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 01496 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHERI HICKS 
APPELLANT 

-v- 
DIRECTOR  GENERAL  
DEPT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 22 OF 2008 
CITATION NO. 2008 WAIRC 01496 
 

Result Appeal discontinued 
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Order 

WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 

WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 

WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 

(Sgd.)  S WOOD, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2008 WAIRC 01497 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JANETTE MERENDINO 

APPELLANT 

-v- 

DIRECTOR GENERAL  

DEPT FOR CHILD PROTECTION 

RESPONDENT 

CORAM PUBLIC SERVICE ARBITRATOR 

 COMMISSIONER S WOOD 

DATE WEDNESDAY, 15 OCTOBER 2008 

FILE NO PSA 23 OF 2008 

CITATION NO. 2008 WAIRC 01497 
 

Result Appeal discontinued 
 

Order 

WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 

WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 

WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 

(Sgd.)  S WOOD, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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2008 WAIRC 01499 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANGELA RONAYNE 
APPELLANT 

-v- 
DIRECTOR GENERAL 
DEPT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 25 OF 2008 
CITATION NO. 2008 WAIRC 01499 
 
Result Appeal discontinued 
 

Order 
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 
WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 
(Sgd.)  S WOOD, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 01501 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA SEEDS 
APPELLANT 

-v- 
DIRECTOR GENERAL 
DEPT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 27 OF 2008 
CITATION NO. 2008 WAIRC 01501 
 
Result Appeal discontinued 
 

Order 
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 
WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 
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THAT this appeal be, and is hereby discontinued. 
(Sgd.)  S WOOD, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2008 WAIRC 01500 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA EVELYN  HOWARD 
APPELLANT 

-v- 
DIRECTOR GENERAL 
DEPT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 OCTOBER 2008 
FILE NO PSA 26 OF 2008 
CITATION NO. 2008 WAIRC 01500 
 
Result Appeal discontinued 
 

Order 
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and 
WHEREAS on 25 September 2008 the appellant’s representative advised the Public Service Arbitrator that the appellant wished to 
withdraw the appeal; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued. 
(Sgd.)  S WOOD, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2008 WAIRC 00102 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

IN THE MATTER OF THE REVIEW OF PROHIBITION NOTICES 210317 AND 210316 
PARTIES S & L CONTINIBALI t/as WA SITE TOILETS 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 18 FEBRUARY 2008 
FILE NO/S OSHT 6 OF 2007 
CITATION NO. 2008 WAIRC 00102 
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Result Order Issued 
Representation 
Applicant Mr G Porter of counsel 
Respondent Mr S Nunn of counsel 
 

Order 
WHEREAS the herein application pursuant to section 51A of the Occupational Safety and Health Act 1984 for further review of 
Prohibition Notices 210317 & 210316, was filed on 3 December 2007;  
AND WHEREAS following a directions hearing before the Tribunal the parties’ experts have now conferred and substantive 
agreement in relation to the application has been reached by the parties; 
AND WHEREAS the Tribunal has inquired into the circumstances relating to the notice and is satisfied that effect should be given 
to the terms of the agreement reached between the parties; 
NOW THEREFORE the Tribunal, pursuant to the powers conferred upon it, hereby orders: 

(1) THAT the name of the applicant be amended by deleting the name “WA Site Toilets” and inserting in lieu 
thereof “S & L Continibali t/as WA Site Toilets”;  

(2) THAT the decision of the WorkSafe Commissioner be affirmed with the following modifications to prohibition 
notices 210317 & 210316: 
(a) Paragraph 4 of the notices be amended by deleting the existing words and inserting in lieu thereof the 

following “Subject to paragraph 5 in accordance with section 49 of the Occupational Safety and 
Health Act 1984, the carrying on of the activity at that workplace is prohibited.” 

(b) That as to paragraph 5 the following is inserted: 
“You are directed to take the following measures: 

(a) this Dingo Mini Digger is not to be used to lift site sheds except on ground not exceeding a 
maximum of a 5 degree incline and only then to travel backwards so the operator’s vision is 
not obscured by the load, except when loading a shed onto a truck or trailer; 

(b) loaded sheds shall not be elevated above the minimum required to travel backwards (as above) 
except for the purpose of loading or unloading from a truck or trailer; and  

(c) prior to being elevated for the purpose of loading or unloading onto a truck or trailer a shed is 
to be secured to the Dingo’s lifting attachment such that it cannot come loose or fall.” 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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